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COURT  RULES 


SUPREME  COURT  OP  SOUTH 


FSB  GuBiAiL  The  following  was  adopt- 
ed on  January  14,  1913,  to  be  known  as  role 
29l  After  this  date  tlie  South  Carolina  Bq- 
uity  Reports,  beginning  with  1  DeSaussnre 
Equity  and  aiding  with  14  Richardson  BSq- 
uity,  shall  be  numbered  in  the  following  se- 
quence and  they  may  be  so  cited  in  this  and 
the  other  courts  of  the  state: 

1  D^Bvmnf    1  8.  0.  Bq. 

1  D«Baii8sar«    •• ..•••• •••  S  8.  0.  Bq. 

S  D^avMor*    t  S.  0.  Bq. 

4  DeSaunw*    •• ••  4  B.  0.  Bq. 

Harper    6  8.  O.  Bq. 

1  McCord    <  S.  O.  Bq. 

a  MeCord    7  8.  C.  Bq. 

Baiter    S  S-  <^'  ^^ 

RlehardBon's   CaBM   f  8.  C.  Bq. 

1  HUl    10  8.  0.  Bq. 

5  Hill    U  8.  C.  Bq. 

Rilej  12  8.  0.  Bq. 

Dudley  • IS  8.  O.  Bq. 

Rice  .'. 14  8.  0.  Bq. 

Cheyes   • 16  8.  O.  Bq. 

IfeMvlIaii    16  8.  a  Bq. 

Spears  17  8.  C.  Bq. 

1  Richardson    18  8.  0.  Bq. 

S  Richardson    19  8.  C.  Bq. 

1  Strobtaart   20  S.  C.  Bq. 

S  Strobhart    21  8.  O.  Bq. 

S  Strobhart   22  8.  C.  Bq. 

4  Strobhart  22  8.  0.  Bq. 

5  Richardson    24  8.  O.  Bq. 

4  Richardson  25  8.  0.  Bq. 

5  Richardson  26  8.  C.  Bq. 

e  Richardson  27  8.  C.  Bq. 

T  Richardson  28  8.  C.  Bq. 

S  Richardson  • 29  8.  C.  Eq. 

f  Richardson  • 30  8.  0.  Bq. 

IS  Richardson  • 21  8.  C.  Bq. 

11  Richardson  82  8.  C.  Bq. 

IS  Richardson  33  8.  O.  Bq. 

IS  Richardson  ..••• 84  8.  0.  Bq. 

14  Richardson  35  8.  0.  Bq. 

The  South  Carolina  Law  Reports,  begin- 
ning with  1  Bay  and  ending  with  15  Rich- 
ardson, shall  be  numbered  in  the  following 
sequence  and  they  may  be  so  cited  in  this 
and  the  other  courts  of  tlie  state: 

1  Bej    -•••.  1  8.  a  L. 


SBej 


•  * ••••• •• 


••••••••••••»«•••»•••««••••••    S    Ba    V*    1* 


Brerard   • 
Brerard    . 
Brevard   • 
Treadway 
Treadway 


t 

4 
5 
6 

7 


Mill  (Constitutional)  8 

Mill  (ConsUtutlonal)  9 

Nott  and  McCord  10 

Nott  and  McCord  11 

McCord  12 

McCord  12 

McCord  14 

McCord  •• 15 

Harper  • 16 

Ballej  17 

Ballej   18 

HUl    19 

Hill     90 

HUl    n 

Riley    22 

Dudley   28 

Rice   24 

Cheves    35 

1  McMuUaa   26 

2  McMuUan   27 

1  Spears   28 

2  Spears   .^ » 

1  Richardson    80 

2  Richardson    81 

1  Strobhart 82 

2  Strobhart  83 

8  Strobhart  34 

4  Strobhart 35 

6  Strobhart  86 

8  Richardson  87 

4  Richardson  88 

6  Richardson  39 

6  Richardson  40 

7  Richardson  41 

8  Richardson  • 42 

9  Richardson 48 

10  Richardson  44 

U  Richardson  • 45 

12  Richardson  46 

IS  Richardson  ••• • • 47 

14  Richardson  •••• 48 

is  Richardson 49 


8. 
8. 
8. 
8. 
S. 
S. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
S. 

8. 
8. 
8. 
8. 
8. 
S. 
S. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
S. 
S. 
8. 
S. 
8. 
8. 
S. 
8. 
S. 
8. 
8. 
8. 
8. 
8. 
8. 
S. 
8. 
8. 
8. 


0.  U 
0.  U 
C.  U 
0.  U 
C.  U 
C.  u 
C.  u 

c.  u 
c.  u 
c.  u 
c.  u 
c.  u 
c.  u 
c.  u 
au 
c.  u 
c.  u 
o.  u 
0.  u 

o.  u 

0.  u 
0.  L. 

c.  u 

C.  L. 

c.  u 
c.  u 
o.  u 

C.  L. 
C.  u 
C.  L. 

0.  u 

c.  u 
c.  u 
c.  u 
c.  u 
a  u 
c.  u 
c.  u 
c.  u 
o.  u 
c.  u 
c.  u 
c.  u 
c.  u 
c.  u 
c.  u 
c.  u 


And  the  official  reporter  of  this  court  is 
directed  to  publish  this  order  on  the  front 
pages  of  the  next  three  ensuing  yolumes  of 
the  South  CSarolina  Reports. 

OuGBziB  B.  Qabt,  caiief  Justlosb 


76  S.B. 


(▼ii)' 


i 


r-  : 


v-y 


«  «  •        •  • 


*   m  w   • 


CASES  REPORTED 


.Page 

Aaron  y.  State  (Ga.  App.) 753 

Abbeville-Greenwood  Mut.  Ins.  Ass'n,  Pal- 

Abbott  y.  Sumter  Lumber  Co.  (S.  0.)....  146 

Adams  y.  Aycock  (Ga.  App.) 161 

Adams  Grain  &  Provision  Co.,  H.  L.  &  L. 

F.  McSwain  v.  (S.  0.) 117 

Aiken  v.  Weldon  (Ga.) 359 

Akridge,  McDaniel  v.  (Ga.  AppO  ........  755 

Alabama  Great   Southern  R.  (>>.  y.  Hill 

(Ga.)    1001 

Alexander,  Whltlock  v.  (N.  C.)   483 

Alexander.  Whitiock  v.  (N.  O.)  538 

Alford  &  Mills  v.  Shore  Iiumbcr  Go.  (Ga.)  999 

AUigood  V.  Daniel  &  King  (Ga.  App.) 1083 

Allred  v.  Kirkman  (N.  C.) 244 

American  Bonding  Co..  iSmith  v.  (N.  C.) . .  481 
American    Soda    Fountain    Co.    y.    Shell 

(N.   O.) 631 

American  Tie  &  Timber  Co.,  J.  P.  Wil- 
liams Co.  V.  (Ga.) 675 

Anderson,  Pickering  v.  (Ga.  App.)   754 

Anderson  &  Co.,  Georgia,  F.  &  A.  R.  Ck>. 

y.    (Ga.    App.) 1066 

Angel,  State  v.  (S.  C.) 1*J0 

Anglin  v.  State  (Ga.  App.) 992 

Arthur,  Davis  v.  (Ga.)  67« 

Ashbnm  Lumber  Co.,  Hobby  v.  (Ga.) 864 

Ashwell,  Spangler  y.  (Va.) 281 

Askew  y.  Singletary  (Ga.  App.) •••••     98 

Atkinson  v.   Battle  (Ga.   App.) 597 

Atlanta  Wood  &  Iron  Novelty  Works,  W. 

M.  Scott  &  Co.  v.  (Ga.  App.) 1082 

Atlanta  &  W.  P.  R.  Co.,  Uuggins  v.  (Ga. 

App.) 864 

Atlantic  Coast  Line  R.  Co.,  Briley  v.  (N. 

C.) 231 

Atlantic  Coast  Line  R.   Co.,  Flowers  y., 

two  cases  (o.  \j*)   .......•••••...••••.     o^ 

Atlantic  Coast  Line  R.  Co.,  Fraser  y.  (S. 

C.)   609 

Atlantic  Coast  Line   R.   Co.,   Herring   y. 

(N.  C.) 527 

Atlantic  Coast  Line  R.   Co.,   McLeod   v. 

(S.  C.)   .., 19,705 

Atlantic  Coast  Line  R.  Co.  y.  McRee  (Ga. 

App.)  152 

Atlantic  Coast  Line  R.  Co.  v.  McRee  (Ga. 

App.)   1057 

Atlantic  Ck>a8t  Line  R.   Co.,  Muckenfuss 

v.  (8.  C.) 610 

Atlantic   Coast    Line   R.    Oo.,    Gsteen   y. 

(S.  C.)  25 

Adantic  Oast  Line  R.  (Do.,  Post  &  Wood- 
ruff v.  rGa.)    45 

Atlantic   Coast  Line   R,   C6.,   Sanders  y. 

(N.  C.) 553 

Atlantic  &  O.  A.  L.  R.  Co.,  Fonvllle  y. 

(S.   C.)    615 

Atlanta  &  O.  A.  R.  Co.  v.  Victor  Mfg.  Co. 

(S.    C.) 1091 

Atlantic  &  N.  C.  R.  Co.,  Styron  y.  (N.  O.)  692 

August  y.  State  (Ga.'  App.) 164 

Augusta-Aiken  R.  Co.,  Cfraig  v.  (S.  C.)..  21 
Augusta-Aiken  Ry.  &  Blectric  Corp.  y.  Si- 

bert  (Ga.  App.) 1044 

Austin  v.  Austin  (N.  C.) ••••••...  272 

Avary,   Wikle  y.  (Ga.   App.) 1039 

Aycock  y.  Adams  (Ga.  App.)..«.,« 161 


Baagett  v.  Jackson  (N.  CO 86 

Bailey  v.  McElmurray  (Gfa.) 863 

Bainbridge  Oil  Co.  y.  Crawford  Oil  Mill 

(Ga.) 41 

Ballot  Com'rs,  Morris  y.  (W.  Va.) 446 

76S.B. 


Page 

Ballot  Com'rs,    Stewart  y.   (W.   Va.)....  448 

Bank  of  Garfield  y.  Clark  (Ga.) 95 

Bank  of  Glade  Spring  v.  McEwen  (N.  C.)  222 

Bank  of  Sparta,  Du  Bose  v.  (Ga.)   864 

Bank  of  Thomasville,  H.  L.  Beck  &  Co. 

Bank  of  Union  y.  Loeb  Shoe  Ca  (W.  Va.)  883 

Bartholow  y.  Hoge  (W.  Va.) 813 

Bateman  y.  Hopkins  (N.  C.) 253 

Bateman  v.  Hopkins  (N.  C.) 731 

Batten  v.  Hope  Natural  Gas  <3o.  (W.  Va.)  889 

Battle,  Atkinson  v.  (Ga.  App.) 597 

Batts,  Luke  v.  (Ga.  App.)   165 

Baynes  y.  Harris   (N.  C.) 230 

Beal  y.  Divine  (S.  O.) 987 

Beard,  Brinson  K.  Co.  v.  (Ga.  App.)....     76 

Beasley,  Bhind  y.  (Ga.) 50 

Beavers,  Weatherly  v.  (GaJl   853 

Beck  &  Co.  v.   Bank  of  Thomasville  (N. 

C.)    721> 

Bekakas  y.  Macon  (Ga.  App.) 1063 

Bell,  Rowland  v.  (Ga.  App.)  995 

Bell    V.    Swainsboro    Fertilizer    Co.    (Ga. 

AppJ     756 

Bell,  Town  of  Basic  City  v.  (Va.) 836 

Beltshoover,  Hoffman  v.  (W.  Va.) 968 

Bennett    v.    Bird    (Ga.) 568 

Bennett,  Dedge  v.  (Ga.) 52 

Bennett,  Harris  y.  (N.  C.) 217 

Bennettsville  &  0.  EL, 


Co.  y.  Hickson  Lum* 

ber  Co.  (S.  O.) 1087 

Bens  &  Co.,  Eminent  Household  of  Colum- 
bian Woodmen  v.  (Ga.  App.)  99 

Berger  y.  Charleston  Consol.  Ry.,  Gas  & 

Electric  Co.  (S.  C.) 1006 

Riggers  y.   Story    (Ga.) 1004 

Birch  River  Boom  &  Lumber  Co.  v.  Glen* 

don  Boom  &  Lumber  Co.  (W.  Va.) . . . .  167 
Birch  River  Boom  &  Lumber  Co.  y.  Glen- 
don  Boom  &  Lumber  Co.  (W.  Va.) 972 

Bird,  Bennett  v.  (Ga.>   568 

Bishop  y.  Brown  (Ga.) •••••.••••     89 

Bishop  V.   Pendley   (Ga.) 63 

Blake,  Burkheimer  v.  (W.  Va.)    170 

Blake  v.  HoUandsworth  (W.  Va.) 814 

Blalock,  New  Bern  Building  &  Loan  Ass*n 

V.      \^^.     ^J*/      ...........................      O&si 

Blalock-McCoUum-Roberts  Co.,  Stewart  v. 

(Ga.)    673 

Bland  v.  Beasley  (Ga.) 50 

Blassingame  v.  State  (Ga.  App.).  ••.••••.  392 

Blitch,  Dawson  v.  (Ga.  App.) 596 

Blocker  y.  State  (Ga.  App.) 784 

Board    of    Gom'rs   of   Granville    County, 
Emporia  Concrete  &  Construction  Co.  v. 

(N.  C.) 14 

Board   of   Com'rs    6t    Macon    County    y* 

Zachaiy  (N.  C.) 1108 

Board  of  Com'rs  of  Mattamuskeet  Drain- 
age Dist,  Caravan  v.  (N.  C.)  681 

Board  of  Com'rs  of  Orange  County,  Pritcb- 

&xU   V.   \'^*    ^'J    ....  .  .  .  .................     4oO 

Board  of  Comers  of  Wake  County,  GUI  y. 

(N.  C.)   203 

Board  of  Drainage  Com'rs  of  Muddy  Creek 

Drainage  Dist.  v.  O.  A.  Webb  &  Co.  (N. 

O.)    662 

Board  of  lUucation  of  City  of  Americus, 

Wberfer  v.  (Ga.  App.)  1035 

Board  of  Education  of  Clarksburg  School 

Dist,  State  v.  (W.  Va.) 127 

Board  of  ESducation  of  Graham  County  y. 

Orr  (N.  C.) 693 

Boggs  y.   CuUowhee  Mining  &  Reduction 

CS)*  (N.  O.) ^ 717 

Ox) 


76  SOUTHEASTERN  REPORTEB 


Page 

Bookter,  State  ▼.  (S.  C.) HO 

Boswell,  Maril  v.  (Ga.  App.) 773 

Bowles  ▼.  Malone  (Ga.) 854 

Bowles  V.   State  (Ga.  App.) 5V)4 

Boyd's   Adm'r,   Senseny's   Adm'r  v.  (Ya.)  280 

Boyenton  v.  Commonwealth  ( Va.) 945 

Boyles  v.  Wheeling  Traction  Co.  (W.  Va.)  673 

Bradley,  State  v.  (N.  C.) 720 

Bradshaw  v.  Biadshaw  (Ga.) • 49 

Brasington,  State  v.   (S.  C.)    1086 

Brewer  t.  Mineola  Mfg.  Co.    (N.  0.)...  237 

Brewton  t.  Shirley  (S.  C.) 988 

Bridgers,  Shaw  v.  (N.  O.) 827 

Bridges  v.  Southern  Bdl  Telephone  &  Tele- 
graph Co.  (Ga.  App.) 996 

Bridges,  Winn  v.  (Ga.) 359 

Briggs  ▼.  Caldwell  (S.  C.) 616 

Briggs,  Leary  v.  (Va.) 907 

Briley    ▼.    Atlantic    Coast   line    R.    Co. 

(N.  C.)  231 

Brinson  R.  Co.  V.  Beard  (Ga.  App.) 76 

Broadnaz  y.  Broadnaz  (N.  C.) 216 

Brooks  ▼.   State  (Ga.  App.) 765 

Browder-Manget  Co..  Daniel  y.  (Ga.  App.)  166 

Brown  ▼.   Atlanta  (Ga.  App.).  • 72 

Brown,  Bishop  v.  (Ga.) • 89 

Brown,  Fields  v.  (N.  C.)  8 

Brown,  McDowell  v.  (S.  C.) 985 

Brown,  McGuire  v.  (Va.) 295 

Brown,   McNair  v.  YGa.)    575 

Brown  v.  Smith  &  Kelly  Co.  (Ga.  App.)..  1082 

Brown  y.  Stete  (Ga.) 379 

Brown  y.  State  (Ga.  App.) 360 

Brown  Bros..  Hewell  v.  (Ga.  App.) 1086 

Brown  &  Haley  y.  Browning  (Ga.  App.)..  1054 
Browning,  Brown  &  Haley  y.  (Ga.  App.)..  1054 
BmnswicK-Oglethorpe  Club  y.  State  (Ga. 

App.)   1034 

Bryan  y.  Bryan  (Ga.) • 563 

Buchanan  y.   State  (Ga.  App.).. ••••••••     73 

Buck  y.  Duvall  (Ga.  App.) 1053 

Buckey,  Washington  Nat.  Building  &  lioan 

Ass'n  y.  (W.  Va.)    673 

Buffalo  Coal  &  Coke  Co.  y.  Vance   (W. 

Va,)   , 177 

Buffington  v.*  Lyons  ( W.  Va.) ! .'  129 

Bullock,  White  Sewing-  Mach.  Co.  y.  (N. 

C.)    634 

Bumgarner  y.  Thornton  Light  &  Power  Co. 

(N.  q.)    628 

Bunn  &   Monteiro,  Johnston  &  Grommet 

Bros.  y.  (Va.) 310 

Burger  y.  State  (Ga.) 863 

Burkheimer  y.  Blake  (W.  Va.) 170 

Burnett  &  Johnson  y.  Senn  (S.  C.) 820 

Bums  y.  Waldron  (W.  Va.) 894 

Burriss  Metal  Roofing  Co.,  Charlotte  Build- 
ers* Supply  Co.  y.  (N.  C.)  498 

Burroughs  y.  Burroughs  (N.  C.) ••••  478 

Burrus,  Smith  v.  (Ga.)  362 

Burruss-Manley  Co.  y.  Lewis  (Ga.  App.)..     70 

Busbee  y.  Chapman  (Ga.) 377 

Bush  y.  Western  Union  TeL  Co.  (S.  C.)  197 

Butler  y.  Sansone  (Ga.) 54 

BuUer  y.  State  (Ga.  App.) 868 

Caldwell,  Briggs  y.  (S 
CaldwelL  McGinnis  y 
Oalfee,  Virginia  Suppl; 

Camp,  Harris  y.  (Ga.)  40 

Camp  y.  People's  Bank  (Ga.  App.) 80 

Campbell.  Rowe  y.  (N.  C.) 474 

Cannon  Mig,  Co.  y.  E)mployers'  Indemnity 

Co.  (N.  C.) 536 

Caravan  y.    Board   of  Com'n   of  Matta- 

muskeet  Drainage  Dist.   (N.  C.) 681 

Carlton  y.  Southern  R*  Co.  JS.  C.) 984 

Carolina,  C.  &  O.  Ry.  of  South  Carolina, 

Lester  y.  (S.  C.)   976 

Carr  y.  Mouzon  (S.  C.) 201 

Carstairs,  McCall  &  Co.,  Motley's  Adm'r 

y.  (Va.)  948 

Garter  y.  Thorp  fVa.) 950 

Case  Threshing  Mach.  Co.  y.  Donalson  (Ga. 

App.)   1049 


Pacs 

Case  Threshing  Mach.   Co.,  Hall  y.  (Ga. 

App.)  597 

Cassel.  City  of  Albany  v.  (Ga.  App.)....  105 

Castleberry  y.  State  (Ga.  App.) 74 

Caudle  y.  Morris  (N.  C.) 17 

Causey,  State  v.  (S.  CO   707 

C.   A.   Webb  &   Co.,    Board  of   Drainage 
Com'rs  of  Muddy  Creek  Drainage  Dist 

y.  (N.  C.)  552 

C.  C.  Smoot  &  Sons  Co.  y.  Johnson  (Va.). . .  911 

Cece  y.  Stewart  (Ga.) 864 

Central  Bank  &  Tnist  Corp.  y.  State  (Ga.)  587 
Central   Georgia   Power  Co.   y.   Comwell 

(Ga.)    387 

Central  Georgia  Power  Co.  y.  Parnell  (Ga. 

App.) 157 

Central  of  Georgia  R.  Co.  y.  Stiles  (Ga.)  570 

Chapman.  Busbee  y.  (Ga.) 377 

Charles,  State  y.  (N.  G.) 715 

Charleston    Consol.    Ry.,    Gas   &   Electric 

Co.,  Bei'ger  y.  (S.  C.)   1096 

ChArleston  &  W.  C.  R.  Co.  y.  Union  Ware- 
house &  Compress  Co.  (GaO 360 

Charlotte  Builders'  Supply  Co.  y.  ^urrias 

Metol  Roofing  Co.  (^.  0.) 498 

Charlotte  Electric  R.  Co.,  Dellinger  y.  (N. 

Q\      J ^^^     49^ 

Charlotte  *  Electric  'r!  'Co.V  Price'  vV  (N*  0.)  502 
Charlotte  Electric  Ry.,  Light  &  Power  Co., 

Patterson  v.  (N.  C.) 500 

Chason.  Hand  Trading  Co.  y.  (Ga.) 1022 

Chattahoochee    Lumber    Co.,    Houston    y. 

(Ga.)    1000 

Cheesebrew  y.  Point  Pleasant  (W.  Va.)...  424 
Cherokee  Mills  y.   Standard  Cotton  Mills 

(Ga.)    873 

Qherokee    Sawmill    Co.,    Hadden    y.    (Ga. 

App.)  997 

Chesapeake  &  O.  R.  Go.  y.  McCarthy  (Va.)  319 
Chesapeake  &  O.  R.  Co.  y.  Mathews  (Va.)  288 
Citizens'  Bank  of  Vidalia  y.  Greene  (Ga. 

App.)    795 

Citizens'  Gas  &  Oil  Co.,  Dowler  y.  (W.  Va.)  845 

City  of  AbbeyiUe  y.  Gooseby  (S.  C.) 977 

City  of  Albany  y.  Cassel  (Ga.  App.) 105 

City  of  AshevUle,  Justice  y.J[N.  C.) 822 

City  of  Atlanta,  Brown  y.  (Ga.  App.)....  72 
City  of  Atlanta,  De  Freese  y.  (Ga.  App.).  .1077 
City  of  Atlanta,  Lumpkin  y.  (Ga.  App.)..  1059 
City  of  Atlanta,  Palmer  y.  (Ga.  App.) ....  78 
City  of  Atlanta,  Ridley  y.  (Ga.  App.)....  79 
City  of  Atlanta,  Roper  y.  (Ga.  App.)....  645 
City  of  Atlanta,  Strong  y.  (Ga.  App.) ....  79 
City  of  Cordele,  Postal  Telegraph-Cable  Co. 

y.  (Ga.) 744 

City  of  Dal'ton,"  'Collins  v.'  (Gau*  Ato-)' '-  *  'l058 

City  of  Dalton  y.  Wood  (Ga.). 868 

City  of  Danville  y.  DanviUe  Rj.  &  Electric 

Co.  (Va.) 913 

City  of  Elberton  y.  Thornton  (Ga.) 62 

City  of  Elberton  y.  Thornton  (Ga.  App.)..  366 

City  of  Forsyth,  White  y.  (Ga.) 58 

City    of    Gainesville    y.    Henderson    (Ga. 

App.)   1034 

City  of  Huntington,  Johnston  y.  (W.  Va.)  142 
City  of  Jackson,  Sheppard  y.  (Ga.  App.)..  367 

City  of  Lynchburg  v.  Mitchell  (Va.) 286 

City  of  Macon,  Bekakas  y.  (Ga.  App.)...  .1063 

City  of  St  George  y.  Haag  (Ga.) 49 

City  of  St  Mary's  y.  Hope  Natural  Gas 

Co.  (W.  Va.) 841 

City  of  Salisbury,  Davis  y.  (N.  C.) 687 

City  of  Salisbury,  Pender  y.  (N.  C.) 228 

City  of  Washington,  DiU  y.  (Ga.  App.)... .  156 
City  of  Way  cross,  Xoung  y.  (Ga.  App.). .  648 
Oty   &  E.  G.    R.   Co.,  Robinson   y.  fW. 

Va.)  851 

Clark,  Bank  of  Garfield  y.  (Ga.) 95 

Clark,  Wright  y.  (Ga.) 565 

Claxton,  White  y.  (Ga.  App.) 1040 

Qayton  y.  Newberry  (Ga.) i....     63 

Clayville  Mfg.  Co.  y.  Southern  R.  Co.  (Va.)  942 

Cly^e  y.  State  (Ga.) 49 

Cobb  Bros.  &  Co.  y.  Guthrie  (N.  C.) 81 

Cofer,  Norfolk  &  W.  B.  Co.  T.  (Va.)....  909 


OASES  BBPOHTSD 


Pas«i 
Coile  ▼•  Order  of  United  Commercial  Tmv- 

elen  of  America  (N.  C.) 622 

Coker  ▼.  State  (Ga.  App.) 103,  991 

Collins  v.  Dalton  (6a.  AppJ 1053 

Colombia  Electric  St  By.,  Idght  &  Power 

Co,  Dennis  ▼.  (S.  C.) 711 

Comer,  Uickey  v.  (Ga.) 1017 

Commusioners    of    Mount    Olive,    Wayne 

Mercantile  Co.  ▼.  (N.  C.) 690 

Conmionwealth,  Boyenton  v.  (Va.)  ••••••.  945 

Commonwealth,  Flint  y.  (Va.)  ....' 308 

Commonwealth,  Polglaise  v.  (Va.) 897 

Commonwealth  ▼.  Schmelz  (Va.)  .•••••••..  905 

Commonwealth  v.  Wellford  (Va.) 917 

(}onder  ▼.  StaUings  (N.  Q.) 627 

Connerat,  Heriot  v.  (Ga.  AppO 1066 

Consolidated  Steamboat  Co.,  Fourth  Nat. 

Bank  y.,   two  cases  (Ga.  App.) 1057 

Cook  y.  Cranberry  Furnace  Co.  (S.  O.)...  473 

0)ok,  Jackson  v.  (W.  Va.) 443 

Cook  y.  State  (Ga.  App.) 1078 

Corey  v.   Fowie  (N.  O.) 734 

ComwelL    Central   Georgia  Power  Co.  y. 

(Ga,) 387 

O>rporation  Commission  t.  Oxford  Semi- 
nary Const  Co.  (N.  C.) 640 

Corporation   Conmiission  y.   Seaboard  Air 

Lme  B.  Co.  (N.  C.) 554 

Couch,  Bitter  v.  (W.  Va.) 428 

Council  y.  Hixon  (Ga.  App.) 603 

Cox  T.  Goodman   (Ga.) 357 

€k>x  ▼.  Heidt  (Ga.) 859 

Cox,  Weathers  &  Perry  y.  (N.  O.) 7 

Cnig  y.  Augusta-Aiken  B.  C!o.  (S.  C.)....  21 
Cranbenj  Furnace  Co.,  Cook  y.  (N.  O.)..  473 

Crane.  McLeay  v.  (Ga.  App.) 891 

Crawford  y.  Crawford  (Ga.) 564 

Crawford  y.  Manning  (Ga.  App.) •  •  771 

Crawford  Oil  Mill,  Bainbridge  Oil  Ck>.  y. 

(Ga.)    41 

Creed  y.  Marshall  (N.  a> 270 

Crescent  liignor  Co.  y.  Johnson,  Vaughan 

&Ca  (N.  O.) 625 

(}risp  Countar,  Worth  County  v.  (Ga.) 747 

Crosby  y.  Georgia  Bealty  Co.  (Ga.) 38 

Crosby,    Parrish   y.   (Ga.)    1008 

Croudi  y.  Crouch  (N.  C.) 482 

Cudd,  Stanford  v.  (S.  C.) 986 

ChiUowhee  Mining  &  Beduction  Co.,  Boggs 

Cullowhee  Mining  &  Beduction  Co.,  Moody 

&  Morgan  v.  (N.  C.) 717 

Culpepper  y.  Cunningham  (Ga.) •  750 

Gunnmgham,  Culpepper  y.  (Ga.) 750 

Currie.  State  y.  (N.  6.) 694 

Custer  Y.  HaU  (W.  Va.) 183 

Damascus  Lumber  Co.,  Greer  y.  (N.  C.) . .  725 
Daniel  y.  Browder-Manget  Co.  (Ga.  App.)  166 
Daniel  y.  State  (GfL  App.) 162 


Daniel  &  King,  Alligood  y.  (Ga.  App0...1083 
~)anyil]e  By,  ft  Electric  Co.,  City  of  Dan- 
ville y.  (Va.)  913 


DanieU*8  Adm'x,  Southern  B.  Co.  y.  (Va.)  291 

Dasher,  Napier  y.  (Ga.  App.)   1062 

Davenport  y.  State  (Ga.  App.) 756 

DayidMn,  I/ummus  y.  (N.  O.) 474 

Davies  y.  Western  Union  TeL  Co.  (S.  0.).  •  820 

Davis  Y.  Arthur  (Ga.) 676 

Davis  Y.   Marshall  (VaO 816 

Davis  Y.  SalisburyCN.  0.) 687 

Davis,  Smith  y.  (w.  Va.) 670 

Davis,    Southern   Bell  Telephone  &  Tele- 
graph Co.  y.  (Ga.  App.) 786 

Davis  y.  State  (Ga.  App.) 891 

Davis  Coal  &  Coke  Co.,  May  v.  (W.  Va.)  342 

Davis  &  Co.  y.  Pqpston  (Ga.  App.) 766 

Dawson  y.  Blitch  (Ga.  App.) 596 

Dawson,  Mayo  y.  (N.  C.) 241 

Deason  y.  State  (Ga.  App.) 78 

Dedge  y.  Bennett  (Ga.) 52 

Deer,  Saves  v.  (S.  C.)  .••••• 27 

Deer.  Miley  y.  (S.  C.)    27 

De  Freese  Y.  Atlanta  (Ga.  App.) 1077 

Dellin^r    Y.    Charlotte    Electric    B.    Co. 
(NTo.)   494 


Dennis  y.  Columbia  Electric  St  By.,  Light 

&  Power  Co.  (S.  C.) 7U 

De  Vauahn's  Son  y.  Ohio  Pottery  &  Glass 

Co.  (Ga.  App.) 793 

Dickerson,    Uome    Fertilizer   &    Chemical 

Co.  y.  (Ga.  App.) 1040 

Dickey  y.  Comer  (Ga.) 1017 

Dickey,  Jenkins  County  y.  (Ga.) 656 

Dickinson  v.  Stuart  Colliery  Co.  (W.  Va.)  654 

Digman  y.  West  (W.  Va.) 561 

Dill  V.  Washington  (Ga.  App.) 156 

District  Grand  Lodge  No.  18,  G.  U.  O.  O. 

F.,  Jones  v.  (Ga.  App.) 279 

Divine,  Beal  y.  (S.  C.) 987 

Dixon  y.  State  (Ga.  App.) 704 

D.  L.  Gore  &  Co.,  Dukes  v.  (Ga.  App.). .  •  •  365 

Dobbs  y.  Mixon  (Ga.  App.) 166 

Dodd.  Bamsey  v.  (Va.) 315 

Donalson,  J.  I.  Case  Threshing  Mach.  Co. 

V.  (Ga.  App.)    1049 

Dowler  y.  Citisens*  Gas  &  Oil  Co.  (W. 

Va.)  845 

Dowling,  Short  y.  (Ga.)    359 

Du  Bose  y.  Bank  of  Sparta  (Ga.) 864 

EHi  Bose  y.  Flemming  (S.  C.) 277 

Duke,  Dunigan  v.  (Ga.) •••..••  565 

Duke  y.  State  (Ga.  App.) 368 

Duke  y.  State  (Ga.  App.) 599 

Dukes  y.  D.  L.  Gore  &  Co.  (Ga.  App.). .. .  365 

Duncan  y.  Duncan   (S.  C.) 1099 

Dunigan  y.  Duke  (Ga.) 565 

Dunn,  Kendall  v.  (W.  Va.) 454 

Dunn,   Springfield  Metallic  Casket  Co.  y. 

(Ga.  App.)   644 

Du  Bant,  Bhame' y'/ two' cases  VsVcbV.V.  611 

Durham  y.  State  ((ia.) 351 

DurrettY.  State  (Ga.  App.) 1 364 

Duvall,  Buck  v.  (Ga.  App.) 1053 

Eason  y.  Lyons  (Va.) 957 

Eaves  y.  Deer  (S.  C.) 27 

Edwards  v.  Boberte  (Ga.  App.) 1054 

Edwards  v.  State  (Ga.  App.) 648 

Edwardy  y.  Farlinger  (Ga.) 64 

Edwardy,   Bichards  y.   (Ga.)    64 

Elliott  V.  Loflin  (N.  C.) 236 

Elmore,  Gordon  v.  (W.  Va.) 344 

Elsbery  y.  State  (Ga.  App.) 779 

Eminent  "Household  of  Columbian  Wood- 
men y.  Creorge  E.  Benz  &  Ok).  (Ga.  App.)    99 
Empire  Life  Ins.  Co.,  Stephenson  v.  (Ga.)  592 
Employers'   Indemnity   Co.,   Cannon   Mfg. 

Co.  y.  (N.  C.)  536 

Emporia  Concrete  &  Construction   Co.  v. 
Board  of  Com'rs  of  Granville  Ounty  (N. 

C.)    14 

Entrekin,  Wliitton  v.   (Ga.  App.). •••....  1077 

Epting  y.  Green  (Ga.) 46 

Ervin  y.  First  Nat  Bank  (N.  C.) 529 

Evans,  Southall  y.  (Va.) 929 

Farley,     Hinton     Foundry     Machine     & 

Plumbing  Co.  y.  (W.  Va.) 169 

Farley,  Lilly  Lumber  Co.  v.  (W.  Va.) ....  169 
Farley,  Wm.  Janes  Sons  Co.  y.  (W.  Va.)  169 

Farlinger  v.  Edwardy  (Ga.) 64 

Farm  &  Land  Ca  of  Abbeville  y.  Boseman 

(S.  0.) 979 

Farmers'   Bank  of  Jenkinsburg,   Knowles 

y.  (Ga.  App.)  1059 

Farmers'    Life   Confederation,    Worthy   y. 

(Ga.) 856 

Farmers'  Nat.  Bank  of  Claysyille  y.  How- 
ard (W.  Va.) 122 

Farmers'   Oil   ft  Guano  Co.  y.  Louisville 

Cotton  Oil   Co.  (Ga.  App.) 751 

Federal  Bubber  Co.  y.  Kmg  (Ga.  App.)..  1083 

Felder,  Taylor  v.  (Ga.  App.) 75 

Few,  Supreme  Lodge  K.  F.  v.  (Ga.) 91 

Fidelity  &  Deposit  0>.  of  Maryland,  Town 

of  Grantville  y.  (Ga.) 675 

Field  &  Son,  Latham  y.  (N.  C.) 251 

Fields  y.  Brown  (N.  C.) 8 

Fields,  Friedin  v.  (Ga.  App.) 167 

Fincher  v.  Bedman  (Ga.  App.) 1077 

First  Nat  Bank,  Ervin  y.  C^.  CO 529 


zU 


T6  SOUTHEASTEBN  BBPOBTEB 


Page 

First  Nat  Bank  y.  Holdeniesa  (N.  G.).  ••  •  624 

First  Nat  Bank  ▼.  Jones  (Ga.  App.) 1042 

First  Nat  Bank,  WiUiams  v.  (N  G.) 531 

Fisher.  Spencer  v.  (N.  G.) 731 

Fite,  In  re  (Ga.  App.) 397 

Fleming    v.     Norfolk    Southern     R,     Go. 

(N.   C.)    212 

Flemmingj  Du  Bose  v.  (S.  G.) 277 

Flint  V.  Commonwealth  (Va.) 308 

Flint  V.  State  (Ga.  App.) 1032 

Flowers   y.   Atlantic   Coast   Line    R.    Co., 

two  caaes  (S.  G.) 32 

Floyd  y.  Kicklighter  (Ga.) 1011 

Folsom  y.  State  (Ga.  App.) 72 

FonviUe  y.  Atlantic  A  G.  A.  L.  R.  Go.  (S. 

G.)    615 

Ford  y.  State  (Ga.  App.) 1079 

Foster  y.   Wheeler  ((5a.) 358 

Fountain  y.  West  Lumber  Go.  (N.  G.) 533 

Fourth  Nat  Bank  v.  Consolidated  Steam- 
boat Gom  two  cases  (Ga.  App.) 1057 

Foust  y.  Kuykendall  (N.  C.) 82 

Fowle,  Corey  v.  (N.  C.) 734 

Fowler  v.  Parks  (Ga.) 85 

Foy,  Monk  y.  (Ga.) 379 

Fraiey,  State  v.  (W.  Va.) 134 

Fraser  y.  Atlantic  Coast  Line  R.  Go.  (S.  G.)  609 

Freeman  y.  Freeman  (W.  Va.) 657 

French  y.  Way  (S.  G.) 617 

Friedin  y.   Fields    (Ga.  App.) 167 

Fritta,  Gordon  v.   (Ga.) 40 

From  y.  Prickett  (W.  Va.) 453 

Fussell  y.  State  (Ga.  App.) 597 

Oalfney  Mfg.  (>>,,  Maryland  Ctoualty  Go. 

y.  (S.  G.) 1089 

Gahagan.  Madison  County  R.  Co.  y.  (N.  C.)  696 
Gainesyille  Ry.  &  Power  Go.  y.  Iowa  Gold 

Min.   Go.  (Ga.) 361 

Galizian  y.  Henry  (W.  Va.) 440 

Garland  y.   IsbeU  (Ga.) 591 

Garland's  Will,  In  re  (N.  G.) 486 

Gaskins   y.    State    (Ga.    App.) 777 

Giitlin  y.  Milner  (Ga.) 860 

Gay  y.  Householder  (W.  Va.) 450 

Geary,  Hull  v.  (W.  Va.) 9tK) 

George  B.  Benz  &  (3o.,  Eminent  Household 

of  Columbian  Woodmen  y.  (Ga.  App.) ...  99 
Georgia  Burial  Corp.  v.  Hernn  (Ga.  App.)  753 
Georgia  Coast  &  P.  R.  Go.  y.  Hines  ((ia.)  60 
Georgia,  F.  &  A.  R.  Go.  y,  Anderson  &  Go. 

(Ga.   App.) 1056 

Georgia,  F.  &  A.  R.  Co.  y.  Parsons  (Ga. 

App.)   1063 

Georgia,  F.  &  A.  R.  Co.  y.  Walton  (Ga. 

App.)   1060 

Georgia  Ry.  &  Power  Co.,  Moody  y.  (Ga.)  857 

Georgia  Realty  Co.,  Crosby  y.  ((ia,) 38 

Georgia  Southern  &  F.  R.  Co.  y.  Hawkins- 

ville  &  W.  R.  Go.  (Ga.) 853 

Georgia  ft  F.  Ry.,  Richardson  y.  (Ga.).  •••  859 

Germania  Say.  Bank,  Toung  y.  (Ga.) 565 

Giant  Lumber  Co.,  Holder  y.  (N.  C.) 485 

Gibbes  v.  Planters'  Fertilizer  &  Phosphate 

Go.  (S.  G.) 464 

Gibson  V.  Gibsdn  (S.  C.) 980 

Gibson,   Midland   City   Hotel   O).   y.   (Ga. 

App.)   600 

Gill  V.  Board  of  Com'rs  of  Wake  County 

(N.  G.)  203 

Gittens  v.  Whelchel   (Ga.  App.) . 1051 

Glendon  Boom  &  Lumber  Co.,  Birch  Riyer 

Boom  &  Lumber  Co.  y.  (W.  Va.) 167 

Glendon  Boom  &  Lumber  Co.  Birch  Riyer 

Boom  &  Lumber  Co.   v.  (W.  Va.) 972 

G.  Ober  &  Sons  Co.  y.  Katzenstein  (N.  G.)  476 

Goebel,  North  v.  (GaJ 46 

Good  V.  Jarrard  (S.  O.) 698 

Goodman,  Cox  v.   (Ga.) ...• •••••  357 

Goodwin  y.  Reidsville  (N.  C.) 232 

Gooseby,  City  of  Abbeville  y.  (S.  G.) 977 

Gordon  y.  Elmore  (W,  Va.) 844 

Gordon   y.   Fritts    (Ga.) 40 

Gore  &  Co.,  Dukes  y.  (Ga.  App.) 365 


Pass 
Goree    y.    Greenwood    County   Snperyisor 

(S.  C.) 705 

Gowing,  Shock  y.  (W.  Va.) 441 

Graham  y.  Western  Union  TeL  Co.  (S.  a)  200 

Grant,  Wltcover  y*  (S.  G.) 274 

Great  American  Go-op.  Fire  Ass'n  y.  Jen- 
kins (Ga.  App.) 159 

Green,  Epting  y.  (Ga.) 46 

Green  y.  MiUer  (N.  C.) 505 

Green,  Ponder  y.  (N.  G.) 632 

Green,  Powet  y.  (Ga.). 5«7 

Green  &  Sons,  Simpson  y.  (N.  C.) 237 

Greene,  Citizens'  Bank  of  Vidalia  y.  (Ga. 

App.)   795 

Greensboro  Life  Ins,  Co.  y.  Knight  (N.  G.)  623 
Greensboro  Life  Ins.  Co.,  Sexton  y.  (N.  Cy  535 
Greenwood  County  Supervisor,  Goree  y.  (S. 

C.)    705 

Greer  y.  Damascus  Lumber  Go.  (N.  C.)..  725 

Grier  y.   State   (Ga.   App.) 70 

Griffin  y.  Humphreys  (Ga.  App.) 647 

Grove  v.  Lemley  (Va.) 305 

Guilford  v.  State  (Ga.  App.) 103 

Gunn,    Midland    City    Hotel    Co.    y.    (Ga. 

App.)   600 

Gupton  y.  Sledge  (N.  C.) 527 

Guthrie,  Cobb  Bros.  &  Go.  y.  (N.  CJ 81 

Guthrie  v.  Huntington  Chair  Co.  (W.  Va.)..  795 

Haag,  City  of  St  George  y.  (Ga.) 48 

Hadden  v.  Cherokee  Sawmill  Co.  (Ga.  App.)  997 
Hains  v.  Parkersburg,  M.  &  I.  R.  Co.  (W. 

Hall,  (>iVter  v.'iw.' Va.)!!!!'.!!!!lIIII!!  183 

HaU  y.  HiUey  (Ga.) 566 

Hal)   y.   J.   I.  Case  Threshing  Mach.  Go. 

(Ga.   App.) 597 

Hall  y.  Mooring  (Ga.  App.) 759 

Hall  y.  South  Penn  Oil  Co.  (W.  Va.).....  124 

Hand  Trading  Co.  v.  Ghason  (Ga.) 1022 

Harris,  Baynes  v.  (N.  0.) • 230 

Harris  v.  Bennett    (N.   C.) 217 

Harris  v.  Camp  (Ga.) 40 

Harris,  State  v.  (N.  C.) 683 

Harris,  Woodward  v.  (Ga.) • .     49 

Harris,  Wright  v.  (N.  C.) 489 

Harris-Grimes  Co.,  Liles  y.,  six  cases  (S. 

G.)    ! 115 

Harrison,   Moore  v.   (Va.) 920 

Harrison,  United  States  Goal  &  Oil  Co.  y. 

(W.  Va.) 346 

Hartley  y.  Marietta  Nursery  Co.  (Ga.) ...     39 

Hartsoe  v.  Southern  R    Go.  (N.  C.) 684 

Hawkinsville  &  W.  R.  Co.,  Greorgia  South- 
em  &  F.  R  Go.  v.  (Ga.) , 853 

Hays,  Wells  y.  (S.  C.) 195 

Haywood  v.  State  (Ga.  App.) 1077 

Heidt,  Cox  y.  (GaJ 859 

Helms  y.  State  (Gfa.) 353 

Henderson,    City    of    Gainesville    v.    (Ga. 

App.)  1034 

Henderson  v.  State  (Ga.  App.) 364 

Henriey.  Henrie  (W.  Va.) * 837 

Henrietta  Mills  v.   McDaniel  (N.  C.)...,  551 

Henry,  Galizian  y.  (W.  Va.) 440 

Henry,   McCrary  v.   (Ga.   App.) 1082 

Henry  v.  State  (Ga.  App.) 1078 

Heriot  v.  Gonnerat  (Ga.  App.) 1066 

Herman,  Sipe  v.  (N.  C.) 556 

Herrin,  Georgia  Burial  Corp.  y.  (Ga.  App.)  753 
Herring    v.   Atlantic   Coast   Line   B.   Co. 

(N.  0.)    527 

Herrington,  Williams  y.  (Ga.  App.) 757 

Hewell  V.  Brown  Bros.  (Ga.  App.).. ••••1086 

Hewitt  y.  State  (Ga.  App.) 1054 

Hewlett  y.  StfUth  Bound  R^  Co.  (S.  C). . .  32 
Hickson  Lumber  Co.,  Bennettsville  &  G.  R. 

Go.  v.  (S.  0.) 1087 

Highland,  State  y.  (W.  Va.) 140 

Hill,  Alabama  Great  Southern  R.  Co.  y. 

(Ga.) 1001 

Hilley,    Hall    v.   (Ga.) 566 

Hines,  Georgia  Oast  &  P.  R  Co.  y.  (Gku)  60 
Hinesley  y.   Stewart  (Ga.)...., 885 


GASBS  USPOfiTSSD 


Xtil 


Pas« 
HinteB  Foondzy,  MacUne  ft  Flnmbing  Co. 

T.  Farley  (W.  Va.) 169 

HizoiH  Council  ▼.  (Ga.  App.) 603 

H.  L.  Beck  ft  Co.  ▼.  Bank  of  Thomasville 

(N.    a) 722 

H.  Ij.  &  L.  F.  M cSwain  v.  Adams  Grain  ft 

Provision  Co.  (S.  0.) 117 

Hobby  ▼.  Asbbarn  Lumber  Co.  (Ga.) 864 

Hobday  v.  Kane  (Va.) 902 

Hoffman  ▼.  Beltzhoover  (W.  Va.) 968 

Hoffman  ft  Bros.,  State's  Prison  y.  (N.  C.)      3 

Hogan  T.  State  (Ga.  App.) 1081 

Hoge,  Bartholow  ▼.  (W.  Va.) ..•••  813 

Hogge  V.  Shield  (Va.) 934 

Holder  v.  Giant  Lumber  Co.  (N.  C.) 485 

Holdemess,  First  Nat.  Bank  v.  (N.  a)...  624 

Holland  t.  State  (Ga.  App.) 104 

HoUandsworth,  Blake  t.  (W.  Va.) 814 

Home  Fertilizer  &  Chemical  Co.  v.  Dick- 

erson   <Gia.   App.) 1040 

Honaker  v.  New  Biver  &  Pocahontas  Con- 

soL  Coal  Co.  (W.  Va.) 180 

Hood  V.  Southern  B.  Co.  (Ga.) 864 

Hope  Natural  Gus  Co.,  Batten  v.  (W.  Va.)  889 
Hope  Natural  Gas  Ck>.,  City  of  St  Mary's 

V.  (W.  Va.) 841 

Hopkins,  Bateman  v.  (N.  C.) 253 

Hopkins,  Bateman  v.  (N.  C.) 731 

Home  Y.  Sharpe  (Ga.  App.) 166 

Homer  y.  Philadelphia  Co.  of  West  Vir- 
ginia (W,  Va.) 662 

Householder,  Gay  v.  (W.  Va.) 450 

Houston    Y.    Chattahoochee    Lumber    Co. 

(Ga.) 1000 

Howard,  Farmers'  Nat  Bank  of  ClaysviUe 

Y.  (W.  Va.) 122 

HubUe,  NasbYllle,  a  ft  St  L.  Ry.  y.  (Ga01009 
Hudson  Y.  Iguano  Land  ft  Mining  Co.  (W. 

Va.)   797 

Huestess  t.  South  Atlantic  Life  Ins.  Co. 

(S.    G.) 117 

Ouggins  Y.  Atlanta  ft  W.  P.  B.  Cow  (Ga. 

App.)    ,.  364 

Hughey,  Eueith  y.  (Ga.) • 91 

Hull  Y.  Geaiy  (W.  Va.) 960 

Hnmphrem  Griffin  y.   (Ga.  App.) 647 

Hunter,   Pearce  ft  Battey  y.   Lawton*An- 

derson   Co.   (Ga.   App.) 782 

Huntington  Chair  Co..  Guthrie  y.  {W.  Va.)  795 

Huntley«  Sterling  Y.  (Ga.) 375 

Hurley  V.  Hurley  (W.  Va.) 438 

Hurley  ft  Sons  y.  Bay  (N.  C.)  •  •  •  • 234 

Hurst  V.  State  (Ga.  App.) 78 

lignano  Land  ft  Mining  Co.,  Hudson  y.  (W. 
y^^)    7 707 

Her  Y.  Jennings '  (S.*  O.) .' . .'  * .' .'  .* .' .' !  .*  .*  .* ." ! .'  *  276 

Interstate  E^re  Ins.  CJo.  v.  McFall  (Va.)..  293 

Interstate  R.  Ck>.,  Norfolk  ft  W.  B.  Oa.  y. 
ryn^\    ^ ,,,..  940 

Iowa    Gold    Min.'  (3o.,   GainesYille  By.  ft 

Power  Co.  y.  (Ga.) 361 

Isbell,  Garland  y.  (Ga.) 591 

lYey,  Long  y.  (Ga.  App.) 1055 

lYey  ▼.  Vliughn  (8.  C.) 464 

Jackson,  Baggett  t.  <N.  C.) 86 

Jackson  t.  Cook  (W.  Va.) 443 

Jackson,  McLean  y.  (Ga.  App.) 792 

Jackson,  Moore  ▼.  (Oa.) 869 

Jackson  County  Court,  Worth  ▼.  <W.  Va.)  420 

James^  Scott  y.  (Vaj 283 

Janes  Sons  Ck>.  y.  Farley  (W.  Va.) 169 

Jarrard,  Good  y.  (S.  O.) 698 

J.  B.  White  ft  Oq^  Jeliico  y.  (Ga.  App.). ..  599 

J.  C.  QuilliaB  ft  Bros.  y.  OliYer  (Ga.  App.)  754 
.  E.  De  Vaughn's  Son  y.  Ohio  c'ottery  ft 

Glass  Co.  (Ga.  App.).., 7B3 

J.  B.  Field  ft  Son,  Latham  t.  (N.  C.)... .  251 
Jellies  Y.  J.  B.  white  ft  Co.  (Ga.  App.)  599 
Jenkina,  Great  American  Ckntp,  Fire  Ass'n 

Y.  (Ga.  App.) 169 

J«nklns  Ooun^  r.  IHckey  (Ga.) 856 

JenaingB,  Her  y.  (S.  C.) 276 

Joinings  y.  Pocahontas  ConsoL  Collieries 

Ock    (Vc4 296 

76  S.fl.-^ 


Page 
Jeter,  Towu  of  Climax  ▼.  (Ga.  App.). • . «• .  991 
Jeter  y.  Vinton-Roanoke  Water  Co.  (Va.)  •  •  921 
J.  I.  Case  Threshing  Mach.  Co.  y.  t>onal- 

son  (Ga.  App.) 1049 

J.  I.  Case  Threshing  Mach.  Co.,  B[aU  y. 

(Ga.   App.) 697 

J.  L.  Rumbarger  Lumber  Co.,  Mahaffey  v. 

(W.    Va.)..! 182 

J.  M.  Pace  Mule  Co.  ▼.  Seaboard  Air  Line 

J.    M.   Walkeen   Millinery  Co*,    Smith  y. 

(Ga.  App.) 992 

Johnson,  C.  C.  Smoot  ft  Sons  Co.  y.  (Va.)  911 
Jdhnson,    SaYannah    Electric   Co.   y.    (Ga. 

App.) 1059 

Johnson  v.   State  (GaJ 859 

Johnson,  State  v.  (N.  C.) 679 

Johnson,  Taylor  y.  (Ya.) •••  325 

Johnson  y.  Thompson  (Ga.  App.) 751 

Johnson,  Vaughan  ft  Co.,  Crescent  Liquor 

Co.  Y.  (N.  C.) 625 

Johnson,  Vir^nia  Ry.  ft  Power  Co.  y.  (Va.)  916 

Johnson  y.  Williams  (Ga.) 380 

Johnson  County  Ssy.  Bank,  Kirby  y.  (Ga. 

App.) 996 

Johuston  V.  HunUngton  (W.  Va.) 142 

Johnston    ft   Grommet    Bros.    y.    Bunn   & 

Monteiro    (Va.) 310 

Joiner    y.    W.    W.    Stovall    &    Bro.    (Ga. 

App.)   758 

Jones  Y,  District  Grand  Lodge  No.  1&  G. 

U.  O.  O.  F.  (Ga.  App.) 279 

Jones,  First  Nat  Bank  y.  (Ga.  App.) 1042 

Jones,  Knight  Y.  (S.  C.) 978 

Jones  Y.  Patterson  (Ga-).« ••••••••••••••  878 

Jones  Y.  Rountree  (Ga.) 65 

Jones,  Smith  y.  <Ga.) • 40 

Jones  Y.  State  (Ga.) 358 

Jones  Y.  State  (Ga.) 748 

Jones  y.   State   (Ga.  App.) 72 

Jones  Y.  State  (Ua.  App!), ••••••••«  647 

Jones  Y.  State  (Ga.  App.) 1070 

Jones,  Stewart  y.  (Ga.).  .....«• 574 

Jones  ft  Hancock  y.  Phillips  &  Crew  Co. 

(Ga.) 1010 

J.  P.  Winiams  Co.  y.  American  Tie  ft  Tim- 
ber  Co.    (Ga.) 675 

Justice  Y.  AsheYille  (N.  C.) 822 

Kanawha  Hardwood  Ck).  y.  Waldo  (N.  CL)  680 
Kanawha  Oil  ft  Gas  Co.  y.  Wenner  (W. 

Va.)    893 

Kane,  Hobday  y.   (Va.) 002 

Katzenstein.  G.  Ober  ft  Sons  Co.  y.  (N.  C.)  476 

Kear,    Whaley  y.   (Ga.) 390 

Keef er  y.  Pinion  (Ga*  App.)  • .  • , . . .  648 

Keith  Y.  Hughey  (Ga.) 91 

Kelly  Y.  Yadkin  River  Power  Co.  (N.  a). .  261 

Kemp  Y.  State  (Ga.  App.)..«. «.  752 

Kendall  y.  Bunn  (W.  Va.) 464 

KickUghter,  Floyd  y.  (Ga.) 1011 

Kimbrell  y.  Thomas  (Ga.) 1024 

Kime  y.  Southern  B.  Co.  <N.  C^ 609 

King,  Federal  Rubber  Co.  y.  (Ga.  App.).  .1063 

King-Hodgson  Co.  y.  Stone  (Ga.) 49 

Kirby  y.  Johnson  County  SaY.  Bank  (Gku 

App.) 906 

Kirkman,  AUred  y.  (N.  C.) 244 

KIrkpatrick  y.  McCracken  (N.  C.).  ••••»«  821 

Kirkpatrick  y.  State  {Gsu) 53 

Kite,  Milton  y.  (Va.) 313 

Knight,  Greensboro  Life  Ins.  Oo.  T.  (N.  0.)  623 

Knight  Y.  Jones  (S.  C.) 978 

Knight  Y.  State  (Ga.  App.) 1047 

Knowles  y.  Farmers*  Bank  of  Jenkinsburg 

(Ga.   App.) 1099 

Kuykendall,  FOust  y.  (N.  C.) 82 

Lagarde  Lime  ft  Stone  Co.,  Warren  Btick 

a>.  V.  <Ga.  App.) 701 

Lambert  y.  State  (Ga.  App.).  ••••••«••«.     73 

Land  y.  State  (Ga.  App.) •«••     78 

Lane  Y.Lodge  (GaOff« ^•••.874 

Lane  y.  Patterson  (Ga.) *...•••••««•    47 

Latham  T.  J.  &.  Fteld  ft  Bon  (N.  CO--*.-  SSUl 


ZiT 


TO  SOUTHBASTlBaN  BDPORTBB 


liawton-Anderson  Co.,   Hunter,  Pearoe  & 

Battey  v.  (Ga.  App.) ••  782 

Leary  v.  Briggs  (Va.) 907 

Leatlierman  v.  State  (Ga.  App.).  ...••.•••  102 

Leathen  v.  Leathers  (GaJ 44 

Leming,   North   Georgia  Fertilizer   Go.  y. 

(Ga.)    95 

Lemley,  Grove  v.  (Va.) 805 

Lenoir  Drug  Co.  ▼.  Lenoir  (N.  C.) 480 

Lester  v.  Carolina,  C.  &  O.  Ry.  of  South 

Carolina  (S.  C.) 976 

Lewelling  v.  Lewelling  ( Va.) 903 

Lewis,  Burruss-Manley  Co.  ▼•  ("Ga.  App.).     70 

Lewis  v.  Ocean  S.  S.  Co.  (Ga.  App.) 1073 

Lewis  ▼.  Turner  (Ga.) 999 

Liles  y.  Harris-Grimes  Co.,  six  cases  (S.  0.)  115 
Lilly  Lumber  Co.  v.  Farley   (W.  Va.)...  169 

Lindsay  y.  State  (Ga.) 369 

Link,  Saunders  v.  (Va.) 327 

Liveipool  &  London  &  Globe  Ins.  Co.,  Max- 
well Bros.  y.  (Ga.  App.) 1036 

Livingston,  Lundy  y.   (Ga.  App.) 594 

Locomotive  Engineers*  Mut  Life  &  Acci- 
dent Ins.  Ass'n,  Smith  v.  (Ga.) 44 

Lodge  y.  Lane  (Ga.) 874 

Loeb  Shoe  Co.,  Bank  of  Union  y.  (W.  Va.)  888 

Loflin,  Elliott  v.  (N.  C.) 236 

Logan,  State  v.  (N.  C.U 1 

London,  Virginian  R.  Co.  v.  (Va.) 806 

Long  V.  Ivey  (Ga.  App.) 1055 

Lott,  Seaboara  Air  lane  Ry.  v.  (Ga.  App.)  596 
Louisville  Cotton  Oil  Co.,  Farmers*  Oil  & 

Guano  0>.  v.  (Ga.  App.V. 751 

Louisville  &  N.  K.  Co.  v.  Plemons  (Ga.). .  562 

Luke  V.  Batts  (Ga.  App.) • 165 

Lummus  y.  Davidson  (N.  0.) •••••••  474 

Lumpkin  v.  Atlanta  (Ga.  App.) 1059 

Lundy  v.  Livingston  (Ga.  App.) 594 

Lynchburg  Notion  0>.,  Thompson  y.  (N.  C.)  470 

Lyons,  Buffington  v.  (W.  Va.) 129 

Lyons,  Eason  v.  (Va.) •...  957 

McBee,  Atlantic  Ck>ast  line  R.  Co.  y.  {Qtu 

App.)  152 

McGall  y.  Sustair  Qf,  C.) 622 

McCall,  York  v.  (N.  C.) 84 

McCarthy,  Chesapeake  &  O.  R.  Co.  v.  (Va.)  319 

McGlaugherty  v.  Rumburg  (W.  Va.) 137 

McClung,  NeUl  v.  (W.  Va.) 878 

McConnedl  v.  Prince  (Ga.  App.) 754 

McCracken,  Kirkpatrick  v.  (N.  O.) 821 

McCrary  v.  Henry  (Ga.  App.) 1082 

McCrory  y.  State   (Ga.  App.) 163 

McCullongh  y.  State  (Ga.  App.) 393 

MJcDaniel  v.   Akridge  (Ga.  App.) 755 

McDaniel,  Henrietta  Mills  v.  (N.  C.) 551 

McDou^d  Bros.   &   Co.,  Wilson  y.  (Ga. 

App.) 755 

McDowell  y.  Brown  (S.  0.) 985 

McEhnurray,  Bailey  v.  (Ga.) 363 

McEwen,  Bank  of  Glade  Spring  y.  (N.  C.)  222 
McFall,  Interstate  Fire  Ins.  Co.  y.  (Va.)  293 

McGinnis  V.  CJaldwell  (W.  Va.) 834 

McGuire  y.  Brown  (Va.) 295 

McHan,  Richards  v.  (Ga.) 382 

Mackie,  Todd  v.  (N.  C.) 245 

McKissick  y.  State  (Ga.  App.) 71 

McLean  v.  Jackson  (Ga.  App.) 792 

McLeay  y.  Crane  (Ga.  App.) 891 

McLeod  y.  Atlantic  Coast  Line  R.  Co.  (S. 

C.)    19,  706 

McLin  y.  Richmond  (Va.) 301 

McNair  y.   Brown   (Ga.) 675 

McRee.  Atlantic  Coast  Line  R.  Co.  y.  (Ga. 

App.)     162 

McRee,  Atlantic  Coast  Line  R.  Co.  y.  (Ga. 

App.)   1067 

McSwain  y.  Adams  Grain  &  Provision  Go. 

(s.  a) 117 

Madison  County  R.  Co.  y.  Gahagan  (N.  C.)  696 

Madry,  State  y.  (S.  C.) 977 

Mahaffi^  v.  J.  L.  Rumbarger  Lumber  Co. 

(W.  Va.)    182 

Malone,  Bowles  v.  (Ga.) 854 

Malaby  Machinery  Go.  y.  Parker  (Ga«).,,.    68 


Page 

Mangum,  Saftold  y.  (Ga.) 858 

Mann,  Simpson  v.  (W.  Va.) 895 

Manning,  Crawford  v.  (Ga.  App.) 771 

Manning  v.   State   (Ga.  App.) 70 

Marietta  Nursery  Co.,  Hartley  v.  (Ga.)...     39 

Maril  y.  Boswell  (Ga.  App.) 773 

Marshall,  Creed  v.  (N.  G.) 270 

Marshall,  Davis  v.  (Va.) 316 

Marshall  v.  Porter  (W.  Va.) 653 

MarshaU,  W^hatley  v.  (Ga.) 1025 

Marshman  v.  State  (Ga.) 572 

Maryland  Casualty  Co.  v.  GafEney  Mfg.  Co. 

(S.   C.)    1089 

Mathews,  Chesapeake  &  O.  R.  Co.  y.  (Va.)  288 

Matthews  v.  Matthews  (Ga.) 855 

Matz,  Woofter  v.  (W.  Va.) 131 

Maxwell.  Bros.  v.  Liverpool  &  London  & 

Globe  Ins.  Co.  (Ga.  App.) 1036 

May  v.  Davis  Coal  &  Coke  0>.  (W.  Va.)  342 

Mayo  y.  Dawson  (N.  C.) 241 

Meares  v.  Meares  (N.  C.) 717 

Menefee  v.  Riverside  &  Dan  River  Cotton 

Mills    (N.    oS. 741 

Midland   City  Hotel   Co.   y.    Gibson    (Ga. 

App.) 600 

Midland  City  Hotel  Co.  y.  Gunn  (Ga.  App.)  600 
Midland  Timber  Co.  y.  Pegues  (S.  C.)...     82 

Miley  v.  Deer  (S.  0.) 27 

Miller,  Green  v.  (N.  O.) 605 

Miller  v.  Watson  (Ga.) 585 

Milner  y.  GaUin  (Ga.) 860 

Milton  v.  Kite  (Va.) 313 

Mineola  Mfg.  Co.,  Brewer  v.  (N.  C.)......  237 

Mitchell,  City  of  Lynchburg  v.  (Va.) 286 

Mitchell  V.  Williams  (Va.) ... ; 949 

Mixon,  Dobbs  v.  (Ga.  App.) 166 

Mobley  v.  New  York  Life  Ins.  Ca  (S.  C.)  1088 

Monk  y.  Foy  (Ga.) 879 

Monk   v.   National   Bank   of  Tifton    (Ga. 

App.)     278 

Montgomery  v.  Robinson  (S.  C.) 188 

Moody  V.  Georgia  Ry.  &  Power  (3o.  (Ga.)..  867 
Moody  &  Morgan  v.  CuUowhee  Mining  A 

Reduction  Co.  (N.  C.) 717 

Moore  v.  Harrison  jTVa.) 920 

Moore  v.  Jackson  (Ga.) • 869 

Moore,  Nunez  Gin  &  Warehouse  Co.  y.  (Ga. 

App.)   758 

Moore  y.  Patchin  (W.  Va.) 426 

Moore  v.   State  (Ga.  App.) . . .  •  • 159 

Moore  v.  State  (Ga.  App.) 868 

Moore,  State  v.  (W.  Va.) 461 

Moore,   Steele  v.   (W.  Va.) 8.50 

Moore,  Keppel  &  Co.  v.  Ward  (W.  Va.) . .  807 

Mooring,  Hall  y.  (Ga.  App.) 769 

Morris  v.  Ballot  Com'rs  (W.  Va.) 446 

Morris,  Caudle  v.  (N.  C.) 17 

Morrison,  Runnion  v.  (W.  Va.) 457 

Moss  V.  Myers  (Ga.  App.) 768 

Moss  &  C!o.,  Sell  v.  (S.  C.) 988 

Motley's  Adm*r  y.  Carstairs,  McCall  &  Co. 

(Va.) 948 

Mouzon,  Oarr  y.  (S.  O.) 201 

Muckenfuss  v.  Atlantic  Coast  Line  R.  Co. 

(S.  C.) 610 

Murray,  Roller  v.  (W.  Va.) 172 

Myers,  Moss  y.  (Ga.  App.) 768 

Napier  v.  Dasher  (Ga.  App.) 1062 

Nashville,  0.  &  St  L.  Ry.  v.  Hubble  (Ga.)  1009 
Nashville,  0.  &  St.  L.  Ry.  y.  Paris  (€hu)  357 

Nasworthy  v.  State  (Ga.) 999 

National  Bank   of  Tifton,  Monk  y.  (Ga. 

App.)     278 

National  B^re  Ins.  Co.  of  Hartford,  Roper 

y.    (N.    O.) r. 869 

Needham,  Owen  y.  (N.  CL). ••••••  •••••••  211 

Neill  y.  McClung  (W.  Va.) 878 

New  Bern  Building  &  Loan  Aas'n  y.  Bla- 

lock    (N.    C.) 632 

Newberry,  Clayton  v.  (Ga.) 63 

Newbury  y.  Sea  Board  Air  Line  Ry.  (N.  C.)  238 
New    River    &    Pocahontas    CSonsoL    Coal 

Co.,  Honaker  y.   (W.   Va.) 180 

Newton  County,  Wilson  y.  (Ga.  App.)....  648 


0A8BS  BBPOBTBD 


XV 


Page 

Newton-Hart  Oow.  Standard  Fashion  Co.  ▼. 

(Ga.  App.) 760 

New  York  Ldfe  Ins.  Co.,  Mobley  v.  (S.  O.)1088 
Norfolk  Sout-hern  R.  Co.,  Fleming  y.  (N. 

a)    212 

Norfolk  &  W.  R.  Co.  v.  Cof er  (Va.) 909 

Norfolk  &  WL  R.  Co.  t.  IntersUte  B.  Co. 

(Va.) 940 

Norris  y.   Rawlings   (Ga.) 60 

North  y.  Goebel  (Ga.) 46 

North  Orolina  R.  Co.,  Ward  y.  (N.  C.)..  717 
North   Georgia   Fertilizer   Co.    ▼.   Leming 

(Ga.)    95 

North  Riyer  Ins.  Co.  y.  Southern  R.  Co. 

(S.  C.) 1095 

Nunez  Gin  &  Warehouse  Co.  y.  Moore  (Ga. 

App.)    758 

Ober  &  Sons  Co.  y.  Katzenstein  (N.  C.)..  476 

Ocean  S.  S.  Co.,  Lewis  y.  (Ga.  App.) 1073 

Odell  y.  Pardee  &  Curtin  Lumber  Ck>.  (W. 

Va.)    843 

Ohio    Pottery    &    Glass    Co.,    J.    E.    De 

Vaughn's  Son  y.  (Ga.  App.) 793 

Oldham,  Appeal  of  (N.  C.) 82 

Oliyer,  J.  C.  Quiltian  &  Bros.  y.  (Ga.  App.)  754 

Oliver  y.  Webb  (Ga.  App.) 1081 

Order  of  United  Commercial  Trayelers  of 

America,  Coile  y.  (N.  C.) 622 

Orinoco  Supply  Oo.  y.  Shaw  Bros.  Lumber 

Co.   (N.   C.) 273 

Orr,  Board  of  Education  of  Graham  Coun- 

^  y.  (N.  C.).. 693 

Osborne  y.  Southern  R«  Co.  (N.  C.) 16 

0*Shields  y.  Union  Iron  Foundry  (S.  C).  .1098 
Osteen  y.  Atlantic  Coast  Line  R.  Co.  (S. 

C)    25 

Overby,  Southern  Cotton  Oil  Co,  ▼•  (Ga.)  999 

Owen  y.  Needham  (N.  C.) 211 

Owens  y.  Stote  (Ga.) 860 

Owens  y.  Wright  (N.  C.) 735 

Oxford  Seminary  Const.  Co.,  Corporation 

Commission  y.  (N.  C.) i.  640 

Pace  Mule  Co.  t.  Seaboaid  Air  Line  R. 

Co.   (N.  C.) 618 

Page  y.  Page  (N.  C.) 619 

Paint  Creek  (JoUieries  Co.,  Peterson  y.  (W. 

Va.) 664 

Palmer  y.  Abbeyille-Greenwood  Mut  Ins. 

Ass'n  (S.  a) 984 

Palmer  y.  Atlanta  (Ga.  App.) 78 

Pardee  A  Curtin  Lumber  Co.  y.  Odell  (W. 

Va.)    843 

Paris,    Nashyille,    0.    &    St    L.    Ry.    ▼.  ^ 

(Ga.)    357 

Parker,  Malsby  Machinery  Co.  y.  (Ga.)..     53 

Parker  v.  Stubbs  (Ga.) 571 

Parkersburg,  M  &  I.  R.  Co.,  Hains  y.  (W. 

Va.)    843 

Parks,  Fowler  y.  (Ga.) 85 

Pamell,    Central    Georgia    Power    0>.    y. 

(Ga.    Apn) 157 

Parrishy.  Crosby  (Ga.) 1008 

Parrish  y.  Taggart-Delph  Lumber  Co.  (Ga. 

App.) 153 

Parsons,  Georgia,  F.  &  A.  R.  Co.  y.  (Ga. 

App.) :.? 1063 

Patchin,  Moore  v.  (W.  Va.) 426 

Patterson  y.  Charlotte  Electric  Ry.,  Light 

&  Power  Co.  (N.  C.) 500 

Patterson,  Jones  y.  (Ga.) 378 

Patterson.  Lane   y.   (Ga.) 47 

Peele  v.  Powell  (N.  C) 698 

Pegues,  Midland  Timber  Co.  y.  (S.  C.)...     32 

Peirpolntv.  Peirpoint  (W.  Va.) 848 

Pender  y.  Salisbury   (N.   C.) 228 

Pendergrass,  Tipton  y.  (Ga.) 885 

Pendley,  Bishop  y.  (Ga.) 63 

Penn  y.  Standard  Life  Ins.  Co.  (N.  C). . . .  262 

Penn  Foundry  ft  Mfg.  Co.  y.  Probst  (Va.)  323 

People's  Bank,  Camp  y.  (Ga.  App.) 80 

Perkins  y.  Philadelphia  Life  Ins.  Co.  (S. 
^\      ^ ^     29 

Person.'  Seiaweli ' V.'  (fkl  C.)'. '. '. \ \ \ \ M 1 1  \Vm      2 


Page 

Peterson  ▼.  Paint  Greek  Collieries  Co.  (W. 

Va.)   664 

Peterson)  *  slni'th  V.  *  (W.*  Va.)!  *.  *. ! '. !!'.!!!!  804 
Philadelphia  Co.  of  West  Virginia,  Horner 

y.  (W.  Va.) 662 

Philadelphia  Life  Ins.  Co.,  Perkins  y.  (S. 

Q  \  29 

Phiiiipi'  V.  'state  '(Ga.) ."  .* .'  .* .' .'  .*  .*  .* .'  .* ! !  .* ! .' .' .'  352 
Phillips  &  Crew  Co.  y.  Jones  &  Hancock 

(Ga.)    1019 

Pickering  y.  Anderson  (Ga.  App.) 754 

Pinion,  Keefer  y.  (Ga.  App.) 648 

Planters*     Fertilizer    &     Phosphate     Co., 

Gibbes  y.  (S.  C.) 464 

Plemons,  LouisyiUe  &  N.  R.  Co.  y.  (Ga.)  562 
Pocahontas  Consol.  Collieries  Co.,  Jennings 

y.  (VaO. 298 

Poe  y.  Western  Union  Tel.  Co.  CN.  C.)...     81 

Polglaise  y.  Commonwealth  (Va.) 897 

Ponder  y.  Green  (N.  CO 632 

Porter,  Marshall  y.  (W.  Va.) 653 

Post  &  Woodruff  y.  Atlantic  Coast  Line  R* 

Co.    (Ga.) 46 

Postal     Tdegraph-Cable    Co.    y.    Cordele 

(Ga.) 744 

Poston,  Western  ft  A.  R.  Co.  y.  (Ga.  App.)1042 

Powell,  Peele  y.  (N.  C.) 698 

Powell,  Shore  y.  (W.  Va.) 126 


Power  _y.    Green    (GaO.  •  -^  ? • . .  567 

j[>p.) . .... 
Price  T.  Charlotte  Electric  R.  Co.  (N.  C.)  502 


Pratt,  Rakestraw  v.   (N.  CO 259 

Preston,  Dayls  &  Co.  y.  (Ga.  App.).....  766 


Prickett,  Frum  y.  (W.  Va.) 453 

Prince,  McConnell  y.   (Ga.   App.) 754 

Pritchard  y.  Board  of  Com'rs  of  Orange 

County   (N.    C.) 488 

Probst,  Penn  Foundry  &  Mfg.  Co.  y.  (Va.)  323 

Progress  Club  y.  State  (Ga.  App.) 1029 

Purcell  Const  Co..  Thompson  v.  (N.  C). .  266 
Puryear  y.  Stansell  (Ga.  App.)... 166 

Queen  y.  Snow  Bird  VaL  R.  Co.  (N.  C.)..  682 

Quigley  Furniture  Co.  y.  Rhea  (Va.) 880 

Quillian  &  Bros.  y.  Oliyer  (Ga.  App.)....  754 

Raeford  y.  Western  Union  Tel.  Co.  (N.  C.)  532 

Raines  y.  Raines  (Ga.) 51 

Rakestraw  y.   Pratt  (N.    C.) 259 

Ramsey  y.  Dodd  (Va.) , 315 

Randall,  Smith  y.  (Ga.) SCO 

Randall  Bros.,  Stewart  Bros.  y.  (GaO....  352 

Rawlings,  Norris  y.  (Ga.) 60 

Ray,  W.  L.  Hurley  &  Sons  y.  (N.  C.)...  234 

Redman,  Fincher  y.  (Ga.  App.) 1077 

Register  y.  State  (Ga.  App.) 649 

Remick,   State  Board  of  Education  y.  (N.' 

C.)    627 

Renfroe,  Shaw  y.  (Ga.  App.) 863 

Rhame  y.  Du  Rant,  two  cases  (S.  C.) 611 

Rhea,  Quigley  Furniture  Co.  y.  (Va.) 330 

Rhyne  y.  Rhyne  (N.  C.) 469 

Richards  y.   Edwardy   (Ga.) 64 

Richards  y.  McHan  (Ga.) 882 

Richardson  y.  Georgia  &  F.  Ry.  (Ga.) 859 

Richmond,   McLin  y.  (Va.) 301 

Richmond  County  y.  Richmond  County  Re- 
formatory Institute  (Ga.) 1016 

Richmond   County    Reiormatory    Institute, 

Richmond  County  y.  (Ga.) 1016 

Ridley  y.  Atlanta  (Ga.  App.) 79 

Ritter  y.  Couch  (W.  Va.) 428 

Riverside  &  Dan  Riyer  Otton  Mills,  Men- 

efee  y.  (N.  C.) 741 

R.  L.  Moss  '&  CoV  Sell  v.*(S.'  O.')! !!!!!!!  988 
R.  M.  Green  ft  Sons,  Simpson  y.  (N.  C).  •  2.37 

Roach  y.  Southern  R.  0>.  (Va.) 953 

Roberson  y.  State  (Ga.  App.) 752 

Roberta  Mfg.  Ca  y.  Royal  Ezch.  Assur. 

Co.  (N.  C.) 865 

Roberta,  Edwards  y.  (Ga.  App.) 1054 

Roberta   y.  State   (Ga.) 3G1 

Robinson  y.  City  &  E.  G.  R.  Co.  (W.  Va.) .  851 

Robinson,  Montgomery  y.  (S.  C.) 188 

Robinson  y.  State  (Ga.  App.) lOCl 

Rogers  y.  Rogers  (Ga.) 48 


x?i 


T6  SOUTHBASTSatN  BfilPOBTEB 


Page 

Rogen  ▼.  Stat«  (Oa.  App.) 366 

RoUer  V.  Murray  (W.  Va.) 172 

Rome  Ins.  Co.,  Wiley  v.  (Ga.  App.) 1067 

RookB  y.  Tindall  (Ga.) 378 

Roper  T.  Atlanta  (Ga.  App.) 645 

Roper  T.  National  Fire  Ins.  Go.  o€  Hart- 
ford (N.  O.) ' 869 

Roseman,  Farm  &  Land  Co.  of  Abbeville 

V.  (S.  C.) 979 

Rosenbuscb,  Seaboard  Air  Line  Ry.  v. 

(Ga.   App.) 1041 

Bountree,  Jones  v.  (Ga.) 55 

Rowe  V.  Campbell  (N.  O.).... 474 

Rowland  v.  Bell  (Ga.  App.) 995 

Royal  Sxch.  Assur.  Co.,  Koberta  Mfg.  Co. 
▼.  (N.  a) 865 

Bmnbarger  Lumber  Co.,  Mahaffey  t.  (W. 
Yj^  \   ^^ ' \^  ^  -yg2 

Rumburg,'  McClaugherty '  v.' '  fw/  Va.)  .'.*!!  137 
Runnion  v.  Morrison  (W.  Va.) 457 

Safifold  v.  Mangum  (Ga.) 858 

Sanders  v.  Atlantic  Coast  Line  R.  Co.  (N. 

C.)     553 

Sansone,    Butler   ▼.    (Ga.) 54 

Saunders  ▼.  link  (Va.) 827 

Savage,  State  v.  (N.  C.) 238 

Savannah  Baseball  Ass'n,  Wilson  v.  (G^*)  998 
Savannah    Electric   Co.    t.    Johnson   (Ga. 

App.)     . . . .  ^ 1059 

Savilie  ▼.  Virginia  Ry.  &  Power  Co.  (Va.)  954 

Schmel2,  Commonwealth  ▼.   (Va.) 905 

Scott  v.  James   (Va.) 283 

Scott   &    Co.    V.   Atlanta    Wood    &    Iron 

Novelty  Works  (Ga.  App.) 1082 

Scottish  Fire  Ins.  Co.  r.  Stuyvesant  Ins. 

Co.   (N.   C.) 728 

Seaboard   Air   Line    R.    Co.,    Corporation 

Commission  v.  (N.  C.) 554 

Seaboard  Air  Line   R.   0>.,   J.   M.   Face 

Mule  Co.  V.  (N.  C.) 513 

Seaboard  Air  Line  By.  r.  Lott  (Ga.  App.)  596 
Sea  Board  Air  Line  Ry.,  Newbury  v.  (N. 

C.)    238 

Seaboard  Air  Line  Ry.  v.  Rosenbusch  (Ga. 

App.)   1041 

Seaboard  Air  Line  Ry.,  Speight  v.  CN.  C.)  684 

Seawell  ▼.  Person   (N.  C.) «> 2 

Seckinger  ▼.State   (Ga.  App.) 167 

Sell  V.  R.  L.  Moss  &  Co.  (Ga.  App.) 988 

Senn,  Burnett  &  Johnson  y.  (S.  C.) 820 

Senseny's  Adm'r  v.  Boyd's  Adm'r  (Va.) . . ,  280 

Sessoms,  Townsend  v.  (Ga.) 852 

Sexton  V.  Greensboro  Life  Ins.  Co.  (N.  C.)  535 

Sharpe,  Home  v.  (Ga.  App.) 166 

Shaw  V.  Bridgers  (N.  C.) 827 

Shaw  V.  R^f roe  (Ga.  App.) 363 

Shaw,  Smith  v.  (Ga.) 372 

Shaw  Bros.   Lumber  Co.,   Orinoco   Supply 

Co.  V.  (N.  O.) 273 

Shell,  American  Soda  Fountain  Co.  y.  (N. 

a)  631 

Sheppard  v.  Jackson  (Ga.  App.) 367 

Shield,   Hogge    v.    (Va.) 934 

Shirley,  Brewton  v.  (S.  C.) 988 

Shock  y.  Gowing  (W.  Va.) 441 

Shore  y.  Powell  (W.  Va.) 126 

Shore  Lumber  Co.,  Alford  &  Mills  v.  (Ga.)  999 

Short  y.  Dowling  (Ga.) 359 

Sibert,  Augusta-Aiken  Ry.  &  Electric  Corp. 

y.    (Ga.    App.) 1044 

Simmons,  Vaughn  y.   (Ga.) 1004 

Simpson  y.  Mann  (W.  Va.) 895 

Simpson  y.  R.  M.  Green  &  Sons  (N.  C.)  237 

Sinclair  y.  Vaughn  (S.  C.) 464 

Singletary,  Askew  v.  (Ga.  App.) 98 

Sipe  y.  Herman  (N.   C) 556 

Skelton,  TJnitype  Co.  y.  (Ga.  App.) 80 

Sledge,  Gupton  v.  (N.  C.) 527 

Smith  y.  American  Bonding  Co.  (N.  C.)..  481 

Smith  y.    Burrus   (Ga.) 302 

Smith  y.  Davis  (W.  Va.) 670 

Smith  y.  Dunn  (N.  C.) 242 

Smith  y.  J.  M.  Walkeen  Millinery  Co.  (Gfu 

App.)  992 


Pag« 

Smith  y.  Jones  (Ga.) 40 

Smith  y.  Locomotive  Engineers'  Mut  Life 

&  Accident  Ins.  Ass'n  (Ga.) 44 

Smith  v.  Peterson  (W.  Va.) 804 

Smith  y.  Randall  (Ga.) 360 

Smith  y.  Shaw  (Ga.) 872 

Smith  y.  Smith  (S.  C.) 468 

Smith  y.  Smith  &  Kelly  Co.  (Ga.  App.). . .  •  770 
Smith  y.  Southern  R.  Co.  (S.  C.)  ......*.. .  109 

Smith  y.  State  (Ga.) 1016 

Smithy.  State  (Ga.  App.) 647 

Smith  y.  Vaughn  (S.  O.) 464 

Smith  &  Kelly  Co.,  Brown  y.  (Ga.  App.).  .1082 
Smith  &  Kelly  Co.,  Smith  y.  (Ga.  App.) . .  770 
Smithfield  Marl,  Clay  &  Transportation  Co., 

Water  Front  Coal  Co.  v.  (Va.). 937 

Smoot  &  Sons  Co.  y.  Johnson  (va.) 911 

Snipes,   State  y.   (N.   C.) 243 

Snodgrass,  South  Penn  Oil  Co.  y.  (W.  Va.)  901 
Snow  Bird  Val.  B.  CJo.,  Queen  y.  Qf.  C.) . .  682 

Solomon  y.  State  (Ga.  App.)... 74 

Southallv.  Evans  (VaO 929 

South  Atlantic  Life  Ins.  Co.,  Huestess  y. 

(S.    C.) 117 

South  Bound  R.  Co.,  Hewlett  y.  (S.  C.) . .  32 
Southern  Bell  Telephone  &  Telegraph  C?o., 

Bridges  v.  (Ga.  App.) 996 

Southern  Bell  Telephone  &  Telegraph  Ca 

y.  Davis  (Ga.  App.) 786 

Southern  Coal  &  Transportation  (Ik).,  State 

y.    (W.    Va.) 970 

Southern  Cotton  Oil  Co.  y.  Overby  (Ga.). .  999 

Southern  Exp.  Co.,  Stehli  y.  (N.  G.) 542 

Southern  R.  Co.,  Carlton  y.  (S.  C.) 984 

Southern  R.  Co.,  (3lay ville  Mfg.  Co.  y.  fTa.)  943 
Southern  R.  Co.  y.  DamelVs  Adm'z  (Va.)  291 

Southern  R.  Co.,  Hartsoe  v.  (N.  C.) 684 

Southern   R.   Co.,   Hood  y.   (Ga.). .......  864 

Southern  R.  Co.,  Kime  y.  (N.  C.) 509 

Southern  R.  Co.,  North  River  Ins.  Co.  y. 

(S.    C.).. 1095 

Southern  R.  Co.,  Osborne  y.  (N.  C.) 16 

Southern  B.  Co.,  Roach  y.   (Va.) 953 

So^them  B.  Co.,  Smith  v.  (S.  C.) 109 

Southern  R.  Co-.,  Stanley  y.  (N.  C.) 221 

Southern  R.  Co.  v.  Tyree's  Adm'r  (Va.). ..  341 
Southern  Trust  Co.,  Wood  v.  (Ga.  App.)-.  991 
bouth  Penn  Oil  Co.,  Hall  v.  (W.  Va.)...  124 
South  Penn  OU  Co.  y.  Snodgrass  (W.  Va.)  961 

Spangler  y.  Asbwell   (VaO 281 

Speight  y*  Seaboard  Air  Line  Ry.  (N.  C.)  684 

Spencer   v.   Fisher  (N.   C.) 731 

Springfield  Metallic   Casket  Co.  y.  Dunn 

(Ga.   App.) 644 

Stalliiiigs,  Uonder  y.  (N.  C.) 627 

Standard  Cotton  Mills,  Cherokee  Mills  v. 

(Ga.)    373 

Standard  Fashion  Co.  y.  Newton-Hart  (Do. 

(Ga.   App.) 760 

Standard  Life  Ins.  Co.,  Penn  y.  (N.  C.)...  202 

Stanford  v.  Cudd  (S.  C.) 986 

Stanley  y.  Southern  R.  Co.  (N.  C.) 221 

Stansell,  Puryear  v.   (Ga.  App.)  .......,•  166 

State,  Aaron  v.    (Ga.  App.) • 753 

State  y.  Angel  (S.  C.) 190 

State,  Anglin  y.  (Ga.  App.) 992 

State,  August  y.  (Ga.  App.) 104 

State,  Blassingame  v.  ((^a.  App.)  ..••....  392 

State,  Blocker  v.   (Ga.  App.) 784 

State  y.  Board  of  Education  of  Clarksburg 

School  Dist.  (W.  Va.) 127 

State  y.  Bookter  (S.  C.) 110 

State,  Bowles  v.  (Ga.  App.) 594 

State  y.  Bradley  (N.  C.) 720 

State  y.  Brasington  (S.  C.) 1086 

State,  Brooks   y.    (Ga.    App.) 765 

State,  Brown  y.   (Ga.) 379 

State,  Brown  y.  (Ga.  App.) 360 

State,  Brunswick-Oglethorpe   Club  y.   (Ga. 

App.)   1034 

ftate,  Buchanan  v.   (Ga,  App.) 73 
tate.  Burger  v.  (Ga.) 863 

State,  Butler  y.   (Ga.  App.) 368 

State,  Castleberry    v.    (CTa.   App.) 74 

State  y.  Causey  (3.  C.) ••••  707 


GASB9  BKPCfiTim 


XTM 


Page 

State,  Ceatial  Bank  ft  Traal  Cozvi  ▼.  (Qa.)  687 

State  ▼.   CharlM  (N.  O.) TIG 

State,  Clyde   Vt.    (GJa.) 49 

State,  Coker  y.  (6a.  App.) 103,  991 

Stote,  Cook  ▼.  (Oa.  App.). 1078 

State  y.  Gurrie  (N.  C)..' 694 

State,  Daniel  y,  (Ga.  App.) 1022 

State,  Davenport   y.    (Ga.   Ai^) 756 

State,  Dayis  y.  (Ga.  App.).... 391 

State^  Deason  y.  (Ga.  App.) 73 

State,  Dixon  y.  ((ia.  App.) 794 

State,  Doke   y.    (Ga.    App.) 368 

State,  Duke   y.    (Ga.    App.) 599 

State^  Dovbam  y.  (Qa.) 351 

States  Dnrrett  y.  (Ga.  App.).. 864 

State,  Edward!  y.  (Ga.  App.) 648 

State,  Elflbery  y.   (Ga.  App.) 779 

States  Flint  y.  (Ga.  App.) « 1032 

State^  Folsom  y.  Y€ra.  App.) 72 

State,  Ford  y.  ((ia.  AppJ 1079 

State  y.  Fraley  (W.  Va.).... ••...  134 

States  Fuaeell  y.  (Ga.  App.) 597 

State,  Gaekine   y.   (Ga.   App.) 777 

State,  Grier  y.  (Ga.  App.) 70 

State,  Croilfoxd   y.   (Ga.   App.) 108 

State  y.  Hanie  (N.  O.) 688 

Stote,  Haywood  y.   (Ga.   App.) 1077 

States  Helme  y.  (Ga.). 353 

State,  Bendenen  y.  (6a.  App.) ; . . .  364 

State,  Henry  y.  (Ga.  App.) 1078 

»tote,  Hewitt   y.    (Ga.    App.) 1054 

State  y.  Highland  (W.  Va.) 140 

Stote,  Hogan  y.  (Ga.  App.) . . : .1081 

States  HoUand  y.  (Ga.  App.) ...«..« 104 

State,  Hurst  y.  (Ga.  App.) 78 

Stote  y.  Johnson  (N.  O.) , 679 

Stote,  Johnson   y.    (GaO  •  •  •  t 859 

Stote,  Jones  y.  (Ga.) 358 

Stote^  Jones  y.  (Ga.) 748 

Stote,  Jones  y.  (Ga.  App.) 72 

Stote,  Jones  y.  (Ga.  App.) , . . , 647 

Stote,  Jones  y.  (Ga.  App.) 1070 

Stote,  Kemp  v.  ((}a.  App.) 752 

Stote,  Kirkpatrick    v.  .  (Ga.) 58 

Stote,  Knight  V.  (Ga.  App.) 1047 

Stote,  Lambert  y.   (Ga.   App.), 73 

Stote,  Lend  y.   (Cki.   App.) , 78 

State,  Leatherman   y.    (Ga.    App.) 102 

Stote,  Lindsay  y.  (Ga.) 369 

Stote  y.   liogan   (N.   0.) 1 

Stote,  McCrory    y.    (Ga.    App.) 168 

Stote,  McGnllongfa  y.  (Ga.  App.) S93 

Stote,  McKSss^    y.    (Ga.    A^vi) 71 

Stote  y.   Madry  (S.   C.) 977 

Stote,  Manning  y.  (Ga.   App^) •«....     70 

Stote,  Manhman   y.    (Qsl.) 572 

Stote,  Moore  y.  (Ga;  App.) 159 

Stote,  Moore  y.  (Qa.  App.) 36S 

Stoto  y.  Moore  (W.  Va.) 461 

Stote,  Nasworthy  v.  (Ga.) 9J)9 

Stote,  Owens    ▼.    (Ga.) SiiO 

Stote,  Phillips  y.  (Ga.).. 352 

Stote,  Proeress  Club  y.  (Ga.  App.) 1029 

Stote,  Register  y.  (Ga.  App.) 649 

Stote,  Roberson  t.  (Ga.  App.) 752 

Stoto,  Roberts  y.   (Ga.) 361 

Stote,  Robinson  y.  (Qa.  App^) « 1061 

Stote,  Rogers  y.  (Ga.  App.) ,.,..  36t> 

Stote  y.  Sayage  (N.  C.) 238 

Stote,  Seckinger    y.    (Gku    App.) 167 

Stote,  Smith  y.   (Ga.) 1010 

Stote,  Smith  y.  (Ga.  App.) 647 

Stote  V.  Snipes  (N.  C.) 243 

Stote,  Solomon  y.    (Ga.   App.) 74 

State  y.  Southern  Coal  &  Transportotion 

Co.  (W.  Va.) 970 

Stote  y.  Stote  Democratic  Ezecntiye  (Com- 
mittee (S.  C) 817 

Stote,  Suber   y.    (Ga.    App.) 80 

State  V.  Sutter  fW.   Va.) 811 

Stote  y.  Tate  (N.  O.) 713 

Stote,  Taylor  v.   (Ga.) 347 

Stote,  Thigpen  y.  (Ga.  App.) 596 

Stote  V.  Thompson  (N.  C.) 249 

Sta>te,  Thompson   y.    {QtL    App.) 1072 


Page 

State,  Tomer   ¥.    (Gku)...... h 9€9 

State,  Tyler  y.  (Ga.  App.) 102 

State,  Walker  y.   (Ga.   App.) 762 

Stote,  Ware    y.    (Qa.) i. .857 

State,  Webb  y.  (Ga.  App.) ....,  990 

Stote  y.  Weit  (W.  Va.) , 138 

State  V.  Western  ft  A.  R.  Co.  (Ga.)....  677 

Stote,  Williams  y.  (Ga.) 347 

State,  Williams   y.    (Ga.   App.) 72 

State,  Williams  y*  (Ga.  App.) 785 

Stote,  Young  y.  (Ga.  AppO 75S 

State  Board  of  Education  y.  Remick  (S,  C.)  627 
Stote    Democratic    BSzecutiye    Committee^ 

Stato  y.  (S.  C). 817 

Stote*e  PriBoa  y.  Hoffman  ft  Brosi  (Si  Q,)      8 

Steele  y.  Moore.  (W.  Va.) 860 

Stehli  y.  Southern  Exp.  Co,  (N.  C.) 542 

Stephenson  y.  Empire  Ufe  Ina.  Co.  (Ga.)  592 

Sterling  y.  Huntley  (Ga.) 875 

Stewart  y.  Ballot  Com'rs  (W.  Va.) 448 

Stewart  y.  Blalook*McO(»Uam*Boberto  Co. 

(Ga.) 573 

Stewart^  Ceoe   y.    (Ga.) 864 

Stewart,  Hinesley  y.  (Gku) , 885 

Stewart  y.  Jones  (Ga;) 574 

Stewart  y.  Western  Union  Tel.  O).  (S.  O.)  Ill 

Stewart  Bros.  y.  Randall  Brosw  (Ga.) 862 

Stiles,  Central  of  Georgia  R.  Ck>.  y.  (Ga.). .  670 
Stone,   King«Hodgson   Co.   y.    (Ga.)..«.««     49 

Story,  BiggeiB  y.   (Ga.) 1004 

StoyaH  ft  Bro.,  Joiner  y.  (Ga.  App.) 758 

Strong  y.  Atlanto  (On.  App.) ^ .  • .     79 

Stuart  CoUiery  Co.,  Dickinson  v.  (W.  Va.)  654 

Stubbs,  Parker  v.  (Ga.). . . , 671 

Stuyyeeant  Ins.  Co.,  Scottish  Fire  Ins.  Co. 

V.  (N,  C.) m 

Stypon  y.  Atlantic  ft  N.  C.  R.  Co.'(N.  O.)  602 

Suber  y.  Stote  (Ga.  App.) »     80 

Sumter  I/Umber  Co..  Abbott  v.  (S.  O.) 146 

Supreme  Lodge  K.  P.  y.  Few  (Ga.)  .••••••     91 

Sustair,  McOall  y.  &r.  C). 622 

Sutter,   Stote  y.   (W.  Va.) 811 

Swainsboro   FertilijBer   Co.,    BeH   y.    (Ga. 

App.)   756 

Sykes  y.  Thompson  (N.  O.) 252 

Taggart-Delph  Lumber  Co.,  Parrish  y.  (Ga. 

App.) 153 

Tate,  Stote  y.  (N.  C.) 718 

Taylor  y.  Pelder  (Ga.  App,) 76 

Taylor  y.  Johnson  (Va.)..^ 825 

Taylor  V.  Stote  (Ga.) 84T 

Taylor,  Wooten  y.  (N.  O.)... 11 

Thigpen  y.  Stote  (Ga.  App.) 596 

Thomas,  Klmbreli  v.  (Ga.) 1024 

Thompson,  Johnson  y.  (Ga.  App.) , 751 

Thompson  y.  Lyndiburg  Notion  Co.  (N.  C.)  470 
Thompson  y.  Purcell  (jfonst.  CJo.  (N.  C.)..  266 

Thompson  y.  Stote  (Ga.  App.). 1012 

Thompson,  Stote  y.  (N.  CJ 249 

Thompson,  Sykes  y.  (N.  O.) 262 

Thornton,  City  of  filberton  y.  (Ga.) 62 

Thornton,  City  of  Blherton  y.  (Ga.  App.). .  866 
Thornton  Light  ft  Power  Co.,  Bumgamer 

y.  (N.  C.) 628 

Thorp,  Carter  y.   (VaJ 950 

Tinman  y,  Tillmftn  (S.  CO 659 

Tillman  y,  Tillman  (S.  C.) 706 

Timms;  Woodruff  Machinery  ft  Mfg.  C6.  y. 

(S.  O.) 114 

Tindall,  Rooks  v.  (Ga.) 378 

Tipton  y.  Pendergrass  (Ga.) •••••  885 

Todd  y.  Mackie  (N.  C.) 245 

Town  of  Basic  City  y.  Bell  (Va.) 336 

Town  of  Climax  y.  Jeter  (Ga.  App.) 994 

Town  of  Dunn,   Smith  v.   (N.   O.) 242 

Town  of  Grantville  y.  Fidelity  >ft  Deposit 

CJo.  of  Maryland  (Ga.) 675 

Town  of  Lenoir,  Lenoir  Drug  Co.  y.  (N.  (3.)  480 
Town   of   Point   Pleasant,    Cheesebrew   y. 

(W.  Va.) 424 

Town  of  Reidsville,  Goodwin  y.  (N.  C.)..  232 

Townsend  y.  Sessomfl  (Ga.) 862 

Turner,   Lewis  v.   (Ga.) 999 

Turner  y.  State   (Ga.) 849 


xyiii 


76  SOUTHBASTBBN  RB2P0RTBB 


Pag« 

Tyler  t.  State  (Ga.  App.) 102 

Three's  Adm'r,  Southern  B.  Oo.  v.  (Va.). .  341 

Underwood  Typewriter  Go.  ▼.  Veal  (6a. 
App.)  645 

Union  City  Realty  &  Trust  C!o.  y.  Wright 
(Ga.) 35 

Union  Iron  Foundry,  O'Shields  ▼.  (S.  a).. 1098 

Union  Warehouse  &  C!ompress  Co.,  Charles- 
ton &  W.  a  R.  Go.  V.  (Ga.) 360 

United  States  Goal  &  Oil  Co.  v.  Harrison 
(W.   Va.) 346 

Unitype  Qo.  y.  Skelton  (Ga.  App.) 80 

Vance,  Buffalo  Coal  &  Coke  (^.  y.  (W. 

Va.)   177 

Vaughn,  lyey  y.  (S.  G.) 464 

Vaughn  y.  Simmons  (Ga.) 1004 

Vaughn,  Sinclair  v.  (S.  C.) 464 

Vaughn,  Smith  y.  (S.  C.) 464 

Veal,  Underwood  Typewriter  Go.  y.  (Ga. 

App.)   645 

Victor  M£g.  Go.«  Atlanta  &  G.  A.  R.  Go.  y. 

(S.    C.) i 1091 

Vinton-Roanoke  Water  Co.,  Jeter  y.  (Va.). .  921 
Virginia  Ry.  &  Power  Go.  v.  Johnson  (Va.)  916 
Virginia  Ry.  &  Power  Co.,  Sayille  y.  (Va.)  954 
Virginia  Supply  CJo.  y.  Galfee  (W.  Va.)...  669 
Virginian  R.  Go.  y.  London  (Va.) 306 

Wade  y.  Wade  (Ga.) 563 

Waldo,  Kanawha  Hardwood  Go.  y.  (N.  G.)  680 

Waldron,  Bums  y.  (W.  Va.) 894 

Waldron  y.  Waldron  (Ga.) 348 

Walkeen  Millinery  Co.,  Smith  y.  (Ga.  App.)  992 

Walker  y.  State  (Ga.  App.) 762 

Walton  y.  Georgia,  F.  &  A.  R.  Ck>.  (Ga. 

App.)    :t? 1060 

Ward,  Moore,  Keppel  &  Go.  y.  (W.  Va.). .  807 
Ward  y.  North  Carolina  R.  (3o.  (N.  G.)..  717 

Ware  y.  State  (Ga.) 857 

Warren  Brick  Co.  y.  Lagarde  Lime  &  Stone 

Go.  (Ga.  App.) 761 

Warth  y.  Jackson  County  Court  (W.  Va.)  420 
Washington  Nat.  Building  &  Loan  Ass'n  y. 

Buckey  (W.  Va.) 678 

Water  Front  Goal  Go.  y.  Smithfield  Marl, 

Clay  &  Transportation  Go.  (Va.) 937 

Waters  y.  Waters  (Ga.) 48 

Watson,   Miller  y.   (Ga.) 585 

Way,   French  y.  (S.  G.) 617 

Wayne  Mercantile  Go.  y.  Commissioners  of 

Mount  OUve  (N.  C.) 690 

Weatherly  y.  Beayen  (Ga.) 858 

Weathers  &  Perry  v.  Cox  (N.  0.) 7 

Webb,  Oliyer  y.  (Ga.  App.) 1081 

Webb  y.  State  (Ga.  AppJ 990 

Webb  &  Co.,  Board  of  Drainage  Corners  of 

Muddy  Greek  Drainage  Dist  y.  (N.  C.). .  552 

Weir,  State  V.  (W.  VaJ 138 

Weldon,  Aiken  y.  (Ga.) 359 

Wellford,  Commonwealth  v.  (Va.) 917 

Wells  V.  Hays  (S.  G.) 195 

Wenner,  Kanawha  Oil  &  Gas  Co.  y.  (W.. 

Va.) 893 

West,  Digman  y.  (W.  Va.) 561 

West  Lumber  Co.,  Fountain  y.  (N.  C.)..  533 
Western  Union  Tel.  Co.,  Bush  y.  (a  G)  197 
Western  Union  TeL  Co.,  Dayies  y.  (S.  a)  820 


Page 

Western  Union  TeL  Co.,  Graham  y.  (8.  C.)  200 
Western  Union  TeL  Co.,  Poe  y.  (N.  C.) . .  81 
Western  Union  TeL  Co.,  Raeford  y.  (N.  G.)  532 
Western  Union  Tel.  Ck).,  Stewart  y.  (S.  C.)  Ill 
Western  &  A.  R.  Ck>.  y.  Poston  (Ga.  App.)  1042 
Western  &  A.  R.  Co.,  State  y.  (Ga.)....  577 

Whaley  y.  Kear  (Ga.) 890 

Whatiey  y.  MarshaU  (Ga.) 1025 

Wheeler  y.  Boaid  of  Education  of  City  of 

Americus   (Ga.    AppO 1035 

Wheeler,   Foster  y.   (Ga.) 358 

Wheeling  TracUon  Co.,  Boyles  y.  (W.  Va.)  673 

Whelchel,  Gittens  y.  (Ga.  App.) 1051 

White  y.  Clazton  (Ga.  AppO 1040 

White  y.  Forsyth  (Ga.) 58 

White  Sewing  Mach.  Go.  y.  Bullock  (N.  G.)  634 

White  &  0>.,  JelUoo  y.  (Ga.  App.) 599 

Whitlock  y.  Alexander  (N.  G.) 483 

WhiUock  y.  Alexander  (N.  G.) 538 

Whitton  y.  Entrekin  (Ga,  App.) 1077 

Wikle  y.  Ayary  (Ga.  App.) 1039 

Wiley  y.  Rome  Ins^  Go.  (Ga.  App.) 1067 

Wm.  Janes  Sons  Co.  y.  Farley  (W.  Va.)  169 

Williams  y.  First  Nat  Bank  (N.  C.) 631 

Williams  y.  Herrington  (Ga.  App.) 757 

Williams,  Johnson  y.   (Ga.)...« ••  380 

Williams,  MitcheU  y.  (Va.) .•«.  949 

WilUams  y.  State  (Ga.) 347 

Williams  y.  State  (Ga.  App.) ••     72 

Williams  y.  State  (Ga.  App.) 785 

Williams  Go.  y.  American  Tie  &  Timber 

Co.    (Ga.) 675 

Wilson   y.  McDougald   Bros.  &  Go.   (Ga« 

App.)    755 

Wilson  y.  Newton  County  (Ga.  App.) 648 

WUson  y.  Sayannah  Baseball  Aasii  (Ga.). .  998 

Winn  y.  Bridges  (Ga.) 359 

Wissler,  Yadkin  Riyer  Power  Go.  y.  (N.  a)  267 

Witcover  V.  Grant  (S.  G.) 274 

W.  L.  Hurley  &  Sons  y.  Ray  (N.  G.)....  284 
W.  M.  Scott  &  Ck).  y.  Atlanta  Wood  & 

Iron  Noyelty  Works  (Ga.  App.) 1082 

Wood,  City  of  Dalton  y.  (Ga.) 863 

Wood  y.  Southern  Trust  Go.  (Ga.  App.).. .  991 
Woodruff  Machinery  &  Mfg.  Go.  y.  Timms 

(S.  G.) 114 

Woodward  y.  Harris  (Ga.) 49 

Woofter  V.  Matz  (W.  Va.) 131 

Wooten  y.  Taylor  (N.  C.) 11 

Worth  County  v.  Crisp  County  (Ga.)....  747 
Worthy    y.    Farmers'    Life    Confederation 

(Ga.) 856 

Wright  y.  Clark  (Ga.) 565 

Wright  y.  Harris  (N.  G.) 489 

Wright,   Owens   v.  (N.  C.) 736 

Wright,  Union  aty  Realty  &   Trust  Go. 

y.    ((Sa.) 85 

W.    W.    Stoyall    &   Bro.,    Joiner   y.   (Ga. 

App.)   753 

Yadkin  River  Power  Cto.,  KeUy  y.  (N.  G.). .  261 
Yadkin  River  Power  Co.  y.  Wissler  (N.  0.)  267 

Yorky.  McCall  (N.  0.3 84 

Young  y.  Germania  oav.  Bank  (Ga.)....  565 

Young  y.  State  (Ga.  App.) 753 

Young  y.  Waycross  (Ga.  App.) 648 

Zachar^,  Board  of  Gom'rs  of  Macon  County 
y.  (N.  0.) 1108 


REHEARINGS  DENIED 


[Cases  in  which  lehearings  kaye  been  denied,  without  the  rendition  of  a  written  opinion,  sinct 
tha  poblication  of  the  original  opinions  in  previous  Tolnmes  of  this  Reporter.] 


GEORGIA. 
Brewer  t.  Bagan^  76  S.  E.  254. 

Swift  ▼.  NeTius,  76  S.  B.  a 

W.  B.  .Austin  Go.  y.  T.  L.  Smith  Co.,  76  S.  B. 

1048. 
W.  B.  Ooldwell  Co.  t.  Cowart,  76  &  E.  426. 


VIRGINIA. 

Buckeye  Nat  Bank  of  Findlay,  Ohio,  ▼.  Huff 
&  Cook,  76  S.  E.  768. 

Crawford  v.  Floyd,  72  S.  B.  711. 
Clinchfield  Coal  Co.  ▼.   Sutherland,   76   S.  B. 
765. 

Virginia  Beach  Develoimient  Co.  T.  Murray,  76 

S.  E.  ai. 


76  &B. 


(xix)t 


THE 


SOUTHEASTERN  REPORTER 

VOLUME  76 


Uul  N.  C.  236) 

STATE  V.  LOGAN. 

<Suproine  Court  of  North  Carolina;     Oct.  30, 

1912.) 

1.   C'RIMINAX   Law    (§    823*)— TbIAL— iNSTUUO- 
TIONS— COKRECTINO  ERBOB. 

Error  in  iisins  "or,"  instead  of  "and."  in 
the  charge  that,  if  the  jury  find  defendant  fired 
the  fatal  shot,  they  shall  then  in<}uire  whether 
it  was' done  with  premeditation  **or"  delibera- 
tion, and,  if  satisfied  of  the  fact,  they  will  re- 
turn a  verdict  of  murder  in  the  first  degree,  is 
corrected  where,  after  instructions  on  other 
matters,  the  charge  closes  with  the  statement, 
that  if  they  find  he  did  shoot  deceased,  they 
shall  ask  whether  the  evidence  satisfies  them 
it  was  done  with  premeditation  "and"  delibera- 
tion, or  done  in  perpetration  of  a  robbery,  and, 
if  so,  will  return  a  verdict  of  murder  in  the 
first  degree. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  1992-1995,  3158;  Dec.  Dig. 
i  82.T*] 

2.  Homicide  <§  340*)— Harmless  Ebbob— In- 
stbuctions. 

The  entire  evidence  showing  that  the  kill- 
ing by  defendant  was  while  he  was  perpetrating 
a  robbery,  and  a  murder  so  committed  being 
declared  by  Revisal  1905,  f  3631,  murder  in  the 
first  degree,  error  in  using  "or,"  instead  of 
**and,'*  in  the  charge  that,  if  defendant  did  the 
killing  with  premeditation  "or"  deliberation,  it 
was  murder  in  the  first  degree,  was  immateriaL 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {i  715-720;   Dec.  Dig.  f  340.*] 

Appeal  from  Superior  Court,  Anson  Coun- 
ty;   Whedbee,  Judge. 

Will  Logan  was  convicted  of  murder  in 
the  first 'degree  for  the  killing  of  Fred  Hen- 
drixson,  sentenced  to  death,  and  appeals. 
Affirmed. 

Lockhart  &  Dunlap,  of  Wadesboro,  for  ap- 
I>ellant.  Attorney  General  Bickett  and  As- 
sistant Attorney  General  Calvert,  for  the 
State. 

BROWN,  J.  The  record  presents  four  as- 
signments of  error;  three  relating  to  the 
evidence,  and  one  to  the  charge  of  the  court. 
After  giving  each  of  them  the  consideration 
which  the  importance  of  this  case  demands, 
we  conclude  that  they  are  without  merit, 
and  cannot  be  sustained. 

ni  We  deem  it  necessary  to  discuss  only 


the  assignment  relating  to  the  following 
charge,  viz.:  "If  you  find  that  the  defend- 
ant fired  the  fatal  shot,  then  you  inquire 
as  to  whether  or  not  it  was  done  with  pre- 
meditation or  deliberation,  as  I  have  de- 
fined to  you;  and  if  you  are  satisfied  of 
the  fact  beyond  a  reasonable  doubt,  then 
you  would  return  a  verdict  of  murder  in 
the  first  degree."  It  is  clear  that  the  use 
of  the  disjunctive  "or,"  instead  of  the  con- 
junctive "and,"  was  an  inadvertence  upon 
the  part  of  the  able  Judge  who  presided  at 
this  trial.  State  v.  Teachey,  138  N.  C.  589. 
30  S.  E.  232.  But  we  are  of  opinion,  upon 
examination  of  the  entire  charge,  that  the 
Jury  could  not  have  been  misled  by  it.  His 
honor  corrected  the  error  completely  in  the 
closing  words  of  the  charge.  After  instruct- 
fing  the  Jury  carefully  and  correctly  as  to 
reasonable  doubt,  he  said:  "If  you  find  he 
did  shoot  him,  then  ask  yourself  the  ques- 
tion; Does  this  evidence  satisfy  you  it  was 
done  with  premeditation  and  deliberation, 
or  does  it  satisfy  you  beyond  a  reasonable 
doubt  that  it  was  done  in  attempt  to  per- 
petrate or  in  perpetration  of  a  robbery?  If 
so,  you  will  return  a  verdict  of  guilty  of 
murder  in  the  first  degree." 

[21  Had  his  honor  failed  to  correct  the 
error,  we  w^ould  not  regard  it  as  material  in 
this  particular  case.  The  statute  (Rev.  § 
3631)  declares  a  murder  committed,  in  the 
perpetration  of,  er  in  the  attempt  to  per- 
petrate, a  robbery,  to  be  murder  In  the  first 
degree.  His  honor  might  well  have  omitted 
from  his  charge  all  reference  to  "premedi- 
tation and  deliberation,"  for  the  erUire  evi- 
dence In  this  record  shows  that  the  prisoner 
slew  the  deceased  while  perpetrating  a  rob- 
bery upon  his  person.  All  the  evidence  was 
Introduced  by  the  state,  the  defendant  of- 
fering none.  To  illustrate  the  circumstances 
attending  the  homicide,  we  quote  a  part  of 
the  evidence. 

Edward  Klobe  testified:  "I  came  out  and 
told  Charley  that  I  had  been  robbed.  Will 
was  then  at  his  feet.  After  Charley  and 
Logan   came,   Logan   put  his   pistol   at   his 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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breast  and  said,  'Give  me  your  money.*  He 
said  in  English,  'Look  out  money,'  after 
Logan  had  his  hands  up  and  searched  him, 
and  got  $1.50.  After  he  finished  with  him, 
he  started  to  go  through  his  pockets  again. 
After  he  finished  Normy,  he  began  with 
Hendrlxson,  and  Hendrlxson  said  he  had  no 
money  In  his  pockets.  While  he  was  trying 
to  hold  up  Hendrlxson,  Klobe  started  out 
of  the  door,  and  Hendrlxson  put  his  hands 
on  Elobe's  shoulders,  and  Logan  took  hold 
of  Hendrlxson  with  one  hand  and  held  the 
pistol  in  the  other.  As  soon  as  he  got  out 
of  the  door,  Hendrlxson  let  go  of  Elobe, 
and  Klobe  ran  a  short  distance,  and  the 
first  shot  was  fired,  and  Hendrlxson  called 
for  the  boys  to  come  back  and  help  him. 
When  Hiendrlxson  called  for  help,  they  were 
In  the  road,  and  then  the  second  shot  was 
fired,  and  Klobe  ran  to  the  deceased  and 
said  he  was  dead,  and  Normy  ran  to  him 
and  said  he  was  dead.*' 

The  witness  Charles  Normy  testified: 
"When  they  came  in  the  tent,  Will  Logan 
began  to  go  through  Klobe,  then  he  started 
to  search  me,  and  then  he  went  and  searched 
deceased.  Logan  had  pistol  in  his  hand  and 
searched  pocket  When  he  started  to  search 
Hendrlxson,  Klobe  went  out,  and  Hendrlx- 
son put  his  hand  on  Klobe's  shoulders.  Will 
Logan  caught  deceased  in  collar,  and  had 
pistol  in  other  hand.  When  they  got  just 
outside  of  tent,  Will  Logan  fired  the  first 
shot.  They  were  in  arm's  length ;  Klobe  was 
behind.  Logan  said  nothing.  The  deceased 
was  trying  to  get  loose  from  him.  Deceased 
hollered,  'Gome,  help  me!'  and  the  second 
shot  came,  and  Hendrlxson  fell.  Will  Logan 
fired  the  second  shot  When  it  fired,  Logan 
and  Hendrlxson  were  16  or  20  feet  apart 

In  any  view  of  the  evidence,  if  it  is  to 
be  believed,  the  prisoner  shot  and  slew  the 
deceased  in  an  endeavor  to  rob  him,  and 
that  constitutes  murder  in  the  first  degree. 

No  error. 


(ICO  N.  C.  291) 

SEA  WELL  ▼.  PE3RSON  et  aL 

(Supreme  Court  of  North  (Carolina.     Oct  23, 

1912.) 

1.  Landlord  and  Tenant  (§  48*^— Con- 
tracts FOR  Renting — Actions  for  Breach 
—Evidence. 

Where  the  owner  of  land  admitted  that, 
in  violation  of  his  contract  to  rent  it  to  de- 
fendant, he  ousted  defendant  and  refused  to 
furnish  him  fertilizer  as  agreed,  evidence  of 
the  contract  and  of  the  value  of  defendant's 
services  in  preparing  the  land  for  cultivation 
as  an  element  of  damage  is  admissible  in  de- 
fendant*s  action  for  breach. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  K  114-116;  Dec  Dig. 
I  48.*] 

2.  Chattel  Mortgages  (J  165*)— Seizure  of 
Property— Care  of  Mortgaged  Property. 

Where  a  chattel  mortgagee  seized  the 
mortgaged  mule  before  the  mortgage  was  due, 


he  cannot  charge  the  mortgagor  with  the  ex- 
pense of  keeping  the  mule. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  f§  297-300;  Dec.  Dig. 
I  105.*] 

3   JuDG^fENT  (|  256*) — Support  in  Findings 
—Matters  Not  in  Issue. 

In  an  action  to  recover  personal  property, 
where  defendant  counterclaimed  for  breach  of 
contract  and  plaintiff  admitted  bis  breach,  the 
absence  of  a  finding  that  plaintiff  broke  the 
contract  will  not  invalidate  judgments  award- 
ing damages  for  such  breach. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §{  446-454 ;    Dec.  Dig.  §  256.*] 

Appeal  from  Superior  Court,  Moore  Coun- 
ty;   Justice,  Judge. 

Action  by  J.  P.  Seawell  against  Emanuel 
Person  and  another.  From  a  judgment  for 
defendants,  plaintiff  appeals.     Affirmed. 

This'  is  an  action  to  recover  personal  prop- 
erty, the  plaintiff  claiming  to  be  the  owner 
thereof  under  a  chattel  mortgage  executed 
by  the  defendant  Person  on  February  18, 
1011,  to  secure  $210,  of  which  $160  was  the 
purchase  price  of  a  mule  and  $50  for  sup- 
plies to  be  furnished.  The  defendant  admit- 
ted the  execution  of  the  mortgage,  but  de- 
nied that  he  was  indebted  to  the  plaintiff. 
He  alleged  that  on  the  day  the  chattel  mort- 
gage was  executed  the  plaintiff  rented  him 
a  farm  known  as  the  Rhodes  place  for 
the  year  1911,  by  written  lease,  and  agreed 
to  furnish  him  four  tons  of  guano  and 
$50  in  supplies;  that  he  entered  into  pos- 
session of  the  Rhodes  place,  and  did  work 
thereon  in  preparing  the  crop  of  the  val- 
ue of  $60;  that  within  about  60  days  aft- 
er he  entered  into  possession  of  said  land 
the  plaintiff,  without  cause,  seized  the  mule 
and  guano  he  had  sold  to  him,  took  posses- 
sion of  the  land,  and  prevjented  him  from 
cultivating  the  crop.  The  plaintiff  admitted 
the  execution  of  the  lease,  subject  to  an 
objection  as  to  Its  competency.  The  plain- 
tiff testified  '*that  shortly  after  the  rental 
contract,  of  date  February  18,  1911,  and 
during  the  latter  part  of  the  month  of 
March  or  thie  first  of  April,  In  1911,  one  of 
Person's  mules  died,  and  that  the  plaintiff 
took  possession  of  the  mule  he  h&d  sold  to 
Person  for  $160,  retained  the  same  and  sold 
the  mule  to  another  party  and  retained  the 
purchase  price  thereof,  and  also  retook  from 
the  defendant  Person  all  the  guanos  which 
the  plaintiff  had  delivered  to  the  defendant 
Person  under  the  rental  contract;  that  the 
plaintiff  at  said  time  rented  the  Rhodes 
place  to  .  another  party  by  the  name  of 
Thomas,  and  that  Thomas  cultivated  it  dur- 
ing the  year  1911;  that  prior  to  this  time, 
and  after  the  rental  contract  had  been  made 
with  the  defendant  Person,  Person  had  done 
considerable  work  In  preparing  the  lands 
known  as  the  Rhodes  place  rented  to  Per- 
son for  cultivation  in  cotton.  Plaintiff  tes- 
tified that  he  did  not  claim  anything  from 
the  defendant  Person  in  view  of  this  con- 
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duct»  except  tbe  sum  of  $39.95,  covering  the 
items  advanced  Person  for  supplies  to  make 
the  crop  on  the  Rhodes  place  prior  to  the 
plaintiff's  retaking  the  mule  and  fertilizers 
and  placing  the  Rhodes  place  in  possession 
of  another  tenant,  Thomas. 

The  plaintiff  offered  evidence  tending  to 
prove  that  the  supplies  he  furnished  were 
of  the  value  of  $39.95,  <while  the  evlidence 
of  the  defendant  was  to  the  effect  that  they 
were  worth  $28.85.  The  defendant  also  of- 
fered evidence  as  to  the  work  done  by  him. 

The  jury  returned  the  following  verdict: 

"(1)  In  what  amount,  if  any,  is  defend- 
ant indebted  to  plaintiff  on  account  of  ad- 
vancements?   Answer:    $39.95. 

"(2)  What  was  the  value  of  the  labor  done 
by  the  defendant  on  Rhodes  place  under 
the  contract  of  leasing?    Answer:    $45." 

Judgment  was  rendered  in  favor  of  the 
defendant,  and  the  plaintiff  appealed,  assign- 
ing the  following  as  errors: 

(1)  That  the  court  erred  in  admitting  the 
contract  of  rental  entered  into  between  the 
plaintiff  and  the  defendant  Emanuel  Person, 
dated  February  18,  1911,  introduced  as  evi- 
dence, as  shown  in  the  record. 

(2)  That  the  court  erred  in  admitting  the 
evidence  of  W.  M.  McLaughlin  in  answer  to 
the  question  as  to  what  was  the  reasonable 
value  of  the  work  that  Emanuel  Person  had 
done  on  the  Rhodes  place  at  the  time  he 
quit,  as  shown  in  the  record  as  the  second 
exception. 

(3)  The  court  erred  in  sustaining  the  ob- 
jection of  the  defendants  to  the  question 
asked  the  witness  C.  B.  Fry  as  to  what  was 
the  expense  of  keeping  the  mule  that  the 
plaintiff  retook  from  the  defendant  Person 
before  the  plaintiff  sold  said  mule,  as  shown 
by  the  record. 

(4)  That  the  court  erred  In  sustaining  the 
objection  of  the  defendants  to  the  question 
asked  the  witness  O.  B.  Fry  regarding  what 
the  plaintiff  obtained  for  the  mule  he  re- 
took from  the  defendant  Person  at  a  sale 
of  the  mule,  as  shown  on  the  record. 

(5)  That  the  court  overruled  the  motion  of 
the  plaintiff  to  set  aside  the  verdict  of  the 
jury,  as  shown  in  the  record. 

(6)  That  the  court  erred  in  rendering  the 
judgment  appearing  in  the  record. 

Clegg  &  Clegg,  of  Carthage,  for  appellant 
U.  Ih  Spence,  of  Carthage,  for  appellees. 

ALLEN,  J.  [1]  The  plaintiff  upon  his 
own  admissions  entered  upon  the  land  he 
rented  to  the  defendant  in  violation  of  his 
contract,  and  failed  to  furnish  the  guano, 
as  he  had  agreed  to  do.  This  gave  to  the 
defendant  a  right  of  action  to  recover  dam- 
ages for  the  breach  (Barneycastle  v.  Walker, 
92  N.  C.  201;  Herring  v.  Armwood,  130  N. 
C.  181.  41  S.  B.  96,  57  L.  R,  A.  958),  and  it 
was    necessary    and    relevant   to    introduce 


the  contract  and  to  prove  the  value  of  the 
services  as  an  element  of  damage. 

[2]  We  are  unable  to  see  any  theory  upon 
which  the  plaintiff  can  charge  the  defend- 
ant with  the  expense  of  keeping  the  mule, 
as  he  admits  he  seized  it  before  his  mort- 
gage was  due,  and,  when  there  was,  as  far 
as  the  record  discloses,  no  semblance  of  an 
excuse  for  doing  so. 

[3]  The  sixth  assignment  of  error  pre- 
sents the  question  of  the  sufficiency  of  the 
verdict  to  sustain  the  judgment,  in  the  ab- 
sence of  a  finding  that  the  plaintiff  broke 
the  contract,  and  it  would  not  be  free  from 
difficulty,  but  for  the  admission  by  the  plain- 
tiff of  facts  which  clearly  constitute  a 
breach.  We  find  nothing  in  the  record  of 
which  the  plaintiff  can  complain.  The  de- 
fendant was  allowed  to  recover  only  one 
item  of  actual  damage,  wh^i  he  might  rea- 
sonably have  claimed  others,  and  in  some 
aspects  of  the  evidence  it  may  be  that  he 
was  entitled  to  have  an  issue  submitted 
as  to  punitive  damages. 

No  error. 

(159  N.  C.  664) 

STATE'S  PRISON  v.  HOFFMAN  &  BROS. 

(Supreme  Court  of  North  Carolina.     Oct.  80, 

1912.) 

1.  Sales   (§  209*)  —  Bxecutbd   Contract — 
Passing  Title. 

Where  a  quantity  of  peanuts  were  stored 
in  a  bam,  and  plaintiff  sold  tbe  entire  con- 
tents of  the  barn  to  defendants,  who  paid  for 
the  estimated  contents  and  accepted  them,  and 
nothing  remained  but  to  measure  the  quantity, 
tbe  title  passed  to  defendants  before  delivery, 
and  the  nuts  were  thereafter  held  at  the  buy- 
er's risk. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  §§  562-566;    Dec.  Dig.  §  209.*] 

2.  Bailment  (§.12*)— Accommodation  Bailee. 

Where  title  to  certain  peanuts  had  passed 
to  the  buyer,  but  it  was  agreed  that  they  should 
remain  on  the  seller's  premises  in  a  barn  until 
shipping  directions  had  been  given,  the  seller 
was  a  mere  accommodation  baUee  without  hire, 
and  required  to  exercise  only  slight  oare  for 
their  preservation. 

[Ed.  Note.—For  other  cases,   see  Bailment, 
Cent.  Dig,  |§  37-41;   Dec.  Dig.  |  12.*] 

3.  Sales  (§  81*)— Delivery  at  Buyer's  Op- 
tion—Reasonable Time. 

Where  goods  are  to  be  delivered  at  the 
buyer's  option,  the  seller  is  entitled  to  a  rea- 
sonable time  after  notice  within  which  to  malse 
delivery. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  i§  217-223;    Dec  Dig.  §  81.*] 

4.  Sales  (8  79*)— Delivery  at  Buyer's  Op- 
tion—Request FOR  Delivery— Waiver. 

Plaintiff  sold  defendants  a  quantity  of  pea- 
nuts in  1909,  to  be  delivered  and  paid  for  Jan- 
uary 1, 1910,  at  a  railroad  station  or  at  a  river 
landing.  On  January  1st  defendants  paid  for 
10,000  bushels,  and  requested  that  the  entire 
lot  remain  in  plaintiff's  bam  until  called  for. 
On  May  24th  defendants  requested  the  super- 
visor at  plaintiff's  farm  to  deliver  500  bags  at 
th«  railroad  station,  and,  he  having  replied  that 
he  had  no  authority  to  deliver  there,  directed 
defendants   to   phone  the   superintendent,  but 
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without  doing  this  they  requested  that  the  nuts 
be  delivered  at  the  landing,  which  was  done. 
Held,  that  the  subsequent  request  was  a  waiver 
of  demand  for  delivery  at  the  railroad  station. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  SS  214-216;   Dec.  Dig.  §  79.*] 

Allen  and  Hoke,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Wake  Coun- 
ty;  Bragaw,  Judge. 

Action  by  the  State's  Prison  against  Hoff- 
man &  Bros.  Judgment  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

The  defendants  appealed  from  the  follow- 
ing Judgment:  ''This  case  coming  on  to  be 
heard,  and  being  heard  before  his  honor, 
Stephen  C.  Bragaw,  judge  presiding,  and  a 
jury,  at  the  April  term,  1912,  of  the  superior 
court  of  Wake  county,  after  the  conclusion  of 
the  evidence  the  following  admissions  having 
been  made  for  the  respective  parties,  the 
plaintiff  and  the  defendant,  through  their 
counsel  in  open  court,  to  wit:  *The  plain- 
tiff admits  that  if  it  is  determined  that  it 
has  been  guilty  of  breach  of  contract  in  re- 
fusing to  deliver  to  the  railroad  station  as 
requested,  and  that  the  breach  has  not  been 
waived,  that  such  breach  of  contract  was 
the  cause  of  the  injury  sustained  by  the  de- 
fendant The  defendants  agree  that  under 
protest  they  directed  the  delivery  to  the 
river  landing  after  a  refusal  of  Capt.  Rhem 
to  deliver  to  the  railroad  station,  and  if 
they  thereby  waived  breach  of  contract  that 
they  are  liable  for  the  full  amount  of  balance 
due  on  the  peanuts  and  insurance  for  ad- 
ditional time.  It  is  further  stipulated  that 
the  above  admission  should  be  construed  in 
the  light  of  the  evidence* — ^it  was  then  agreed 
that  the  court  should  answer  the  issue  upon 
the  evidence  and  admission  herein  set  out, 
the  said  answer  to  be  treated  as  though 
found  by  the  jury.  The  court  thereupon  finds 
that  the  plaintiff  was  guilty  of  breach  of 
contract,  in  that  it  refused  to  deliver  peanuts 
at  the  railroad  station  as  requested.  The 
court  further  holds  as  a  matter  of  law  that 
the  defendant  waived  said  breach.  The  court 
therefore  answers  the  issue  as  follows:  'Is 
the  defendant  indebted  to  the  plaintiff,  and, 
if  so,  in  what  amount?  A.  Yes;  $773.16, 
with  interest  from  June  1,  1911.'  It  is  there- 
fore ordered  and  adjudged  by  the  court  that 
the  plaintiff  recover  from  the  defendant  the 
sum  of  $773.16,  with  interest  thereon  from 
June  1,  1911,  until  paid,  together  with  costs 
of  this  action,  to  be  taxed  by  the  clerk. 
Stephen  C.  Bragaw,  Judge  Presiding." 

E.  L.  Travis  and  J.  W.  Hinsdale,  Jr.,  both 
of  Raleigh,  and  A.  P.  Kitchin,  of  Scotland 
Neck,  for  appellants.  The  Attorney  General 
and  Winston  &  Biggs,  of  Raleigh,  for  ap- 
pellee. 

BROWN,  J.  In  this  action,  plaintiff  seeks 
to  recover  balance  due  on  10,475  bushels  of 


peanuts,  sold  to  defendants,  who  pleaded  a 
breach  of  contract  by  way  of  counterclaim. 
By  consent  the  judge  below  tried  the  case 
as  judge  and  jury.  He  rendered  a  verdict 
and  judgment  for  plaintiff. 

[1]  We  concur  with  his  honor  in  the  judg- 
ment rendered,  but  think  that,  while  reach- 
ing a  correct  conclusion,  he  gave  the  wrong 
reason  for  it  In  no  view  of  the  evidence 
has  there  been  a  breach  of  the  contract  by 
plaintiff.  The  peanuts  were  sold  in  Decem- 
ber, 1909,  to  be  delivered  and  paid  for  Jan- 
uary 1,  1910,  at  the  railroad  station  at  Til- 
lery's  four  miles  distant,  or  at  the  river  land- 
ing a  few  hundred  yards  from  plaintiff's 
bam,  at  option  of  defendants.  On  January 
1st  defendants  paid  for  10,000  bushels,  and 
requested  that  the  entire  lot  remain  in  plain- 
tiff's bam  until  called  for.  This  was  agreed 
to  upon  defendant  paying  the  insurance.  On 
May  24,  1910,  defendants  requested  Super- 
visor Rhem  at  plaintiff's  farm  to  deliver  at 
once  to  Tillery's  Station  500  bags  of  the 
peanuts.  Rhem  replied  that  he  had  no  au- 
thority to  deliver  them  at  TiUery's;  that  de- 
fendant must  phone  Superintendent  Laugh* 
inghouse.  The  latter  had  made  the  contract. 
Defendants  did  not  phone  the  superintendent, 
who  was  at  the  time  on  the  farm  and  within 
reach,  and  request  of  him  a  delivery  at 
Tillery*s.  The  evidence  shows  the  demand 
on  Rhem  was  a  sudden  demand  without  no- 
tice, and  made  at  a  moment  when  all  the 
teams  were  engaged  in  plowing,  and  when 
it  was  extremely  Inconvenient  to  make  the 
delivery  at  a  place  four  miles  distant  As 
the  entire  contents  of  the  barn  had  been  sold 
to  defendants,  and  nothing  remained  but  to 
measure  them,  and  as  defendants  had  paid 
for  the  estimated  contents,  and  accepted 
them,  the  title  passed  to  defendants  Jan- 
uary 1st,  and  after  that  the  peanuts  were 
held  at  their  risk.  Waldo  v.  Belcher,  33  N. 
C.  609. 

[2]  Then  plaintiff  became  a  mere  accom- 
modation bailee  without  hire,  and  required 
to  exercise  only  slight  care. 

[3]  The  plaintiff  had  notified  defendants  it 
was  prepared  to  deliver  January  1st,  accord- 
ing to  contract  The  time  for  hauling  the  pea- 
nuts to  the  station  or  the  boat  was  indefinite- 
ly postponed  at  defendant's  request  without 
any  consideration.  Under  such  circumstanc- 
es, the  plaintiff  was  entitled  to  reasonable 
notice.  It  could  not  be  compelled  to  stop  the 
plows  at  a  moment's  notice  to  commence 
hauling  peanuts  to  a  distant  station.  All  the 
authorities  agree  that,  where  delivery  is  at 
the  option  of  the  buyer,  the  seller  is  entitled 
to  a  reasonable  time  after  notice  within 
which  to  make  delivery.  35  Cyc.  182,  and 
cases  cited.  What  is  a  reasonable  time  is  to 
be  determined  by  the  circumstances  attend- 
ing the  particular  transaction.  In  this  case 
no  prior  notice  whatever  was  given,  and  the 
seller,  it  seems,  was  expected  to  make  im- 
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mediate  delivery  without  It.  Tbe  demand 
was  unreasonable. 

[4]  We  are  further  of  opinion  that  there 
was  a  waiver  of  delivery  at  Tillery's,  and 
that  the  delivery  on  May  24th  at  the  steamer 
landing  was  made  at  defendant's  voluntary 
Tequest  It  is  true  that  it  is  stated  In  the 
judgment  that  "the  defendants  agree  that 
under  protest  they  directed  the  delivery  to 
the  river  landing."  This  is  not  a  finding  of 
fact  by  the  court  or  an  admission  by  plain- 
tiff. It  Is  a  mere  statement  of  defendants, 
and  Is  at  variance  with  their  own  evidence. 
K  Hoffman  In  his  testimony  states  that  im- 
mediately after  he  returned  to  Tlllery  from 
the  state  farm  he  phoned  to  Rhem  to  de- 
liver the  peanuts  at  the  river  landing,  and 
did  not  attempt  to  phone  or  wire  Laughing- 
house  at  any  time,  as  it  was  plainly  his  duty 
to  do,  if  he  still  desired  a  delivery  at  Tll- 
lery's. 

This  Is  not  a  case  of  compulsion,  or  in- 
voluntary waiver  from  necessity,  like  the 
cases  cited  In  defendant's  brief. 

The  judgment  of  the  superior  court  is  af- 
firmed. 

ALLEN,  J.  (dissenting).  I  dissent  from 
the  conclusion  of  the  majority  of  the  court 
because  I  think  the  record  has  been  mis- 
understood, and  the  court  has  reversed  a 
finding  of  fact  upon  the  ground  that  there 
Is  no  evidence  to  support  it,  when  there  Is 
no  exception  to  the  finding,  which  it  has 
no  power  to  do.  A  fair  Interpretation  of  the 
record  Is  that  the  parties  waived  a  jury 
trial  and  agreed  for  the  judge  to  find  the 
facts;  that  evidence  was  Introduced  and 
admissions  made  to  be  considered  together 
by  the  judge;  that  the  judge  found  as  a 
fact  that  the  plaintiff  had  broken  its  con- 
tract*  and  held  as  matter  of  law  that  the 
defendants  had  waived  the  breach.  If  so, 
I  think  no  question  Is  before  us  except  to 
inquire  Into  the  correctness  of  the  legal  con- 
clusion as  to  the  waiver,  as  it  has  hereto- 
fore been  regarded  as  settled  that  the  find- 
ing of  fact  by  the  judge,  a  jury  trial  being 
waived.  Is  conclusive  and  binding  upon  this 
court,  in  the  absence  of  an  exception  that 
there  Is  no  evidence  to  support  It  (Millhlser 
V.  Balslcy,  106  N.  C.  433,  11  S.  B.  314; 
Travers  v.  Deaton,  107  N.  C.  500,  12  S.  E. 
373 ;  Roberts  v.  Insurance  Co.,  118  N.  C. 
435.  24  S.  B.  7S0 ;  Matthews  v.  Pry,  143  N. 
C.  384,  55  S.  R  787),  and  as  was  said  in 
Barker  v.  Railroad,  137  N.  C.  222,  49  S.  E. 
118 :  'This  court  best  serves  its  purpose  and 
discharges  its  legitimate  function  in  our 
governmental  system  when  it  confines  Itself 
to  its  constitutional  orbit  to  review  any  de- 
cisions of  the  courts  below  upon  any  matter 
of  law  or  legal  Inference." 

Possibly  the  strongest  argument  that  can 
be  made  In  favor  of  this  view  of  the  record 
is  tbe  fact  that  the  learned  counsel  for  the 
plaintiff  do  not  devote  a  line  in  their  care- 


fully prepared  brief  to  the'  discussion  of  the 
contention  that  the  judge  did  not  find  the 
fact  as  to  the  breach  of  the  contract  against 
them,  or  that,  If  he  did  so,  that  there  was 
no  evidence  to  support  the  finding.  On  the 
contrary,  they  say:  "Upon  these  admissions 
and  the  evidence  In  the  case,  we  thin^  that 
the  trial  judge  was  correct  in  holding  that 
there  was  a  waiver  by  the  defendants  of 
tbe  breach  of  the  contract  by  the  plaintiff 
to  deliver  the  peanuts  at  the  railroad  sta- 
tion if  the  defendants  so  elected.  Both  par- 
ties requested  the  trial  judge  to  find  the 
facts  just  as  a  jury,  would  have  done.  The 
plaintiff,  in  order  to  relieve  the  court  of  a 
finding  along  that  line,  admitted  that  If  it 
is  determined  that  It  has  been  guilty  of  a 
breach  of  contract  In  refusing  to  deliver  to 
the  railroad  station  as  requested,  and  that 
the  breach  has  not  been  waived,  that  such 
breach  of  contract  was  the  cause  of  the 
injury  sustained  by  the  defendants.'  In 
other  words,  the  plaintiff  thereby  admitted 
that,  if  the  peanuts  had  been  delivered  at 
the  railroad  Siding,  they  would  not  have 
gotton  wet,  and  that  they  did  get  wet  be- 
cause they  were  not  delivered  at  the  rail- 
road station.  Thereupon  the  court  'found 
that  the  plaintiff  was  guilty  of  breach  of 
contract  in  that  it  refused  to  deliver  the 
peanuts  at  the  railroad  station,  as  requested.' 
The  court  likewise  held  'as  matter  of  law 
the  defendants  waived  said  breach,'  and  the 
court  thereupon  answered  the  issue,  'Is  de- 
fendant indebted  to  the  plaintiff,  and,  if  so, 
in  what  amount?  Answer:  Yes;  $773.16, 
with  interest  from  June  1,  1911.'  Now,  if 
there  is  any  evidence  to  sustain  the  court 
In  its  finding  that  there  was  a  waiver  of 
the  breach  of  contract,  we  submit  that  the 
judgment  should  be  affirmed,  and  we  have 
endeavored  to  point  out  above  that  there  was 
abundant  evidence  along  this  line."  It  is 
no  answer  to  this  position  to  say  that  the 
plaintiff  could  not  review  the  finding  of  the 
judge,  because  the  judgment  was  in  its 
favor. 

In  Matthews  v.  Fry,  143  N.  C.  384,  55  S. 
E.  787,  a  jury  trial  was  waived,  and,  upon 
findings  made  by  the  judge,  judgment  was 
entered  in  favor  of  the  defendant,  which 
was  reversed  on  appeal.  "When  the  certifi- 
cate of  opinion  was  presented  in  the  court 
below,  the  plaintiff  moved  for  judgment  in 
accordance  therewith.  The  defendant  re- 
sisted this  judgment  and  asked  for  a  trial 
de  novo,  and  insisted  that  some  of  the  find- 
ings of  fact  had  been  made  by  the  judge 
without  any  evidence  to  support  them."  An 
appeal  was  then  taken  by  the  defendant, 
and  in  disposing  of  the  same  the  court  says : 
"The  judgment  was  properly  entered  for 
plaintiff  in  accordance  with  the  mandate  of 
this  court  to  reverse  the  judgment  Sum- 
merlin  V.  Cowles,  107  N.  O.  459,  12  S.  E. 
234;  Bernhardt  v.  Brown,  118  N.  0.  711,  24 
S.  E.  527,  715,  36  Ll  R.  A.  402.     The  find- 
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ings  of  fact  by  the  Judge,  when  authorized 
by  law  or  consent  of  parties,  are  as  con- 
clusive as  when  found  by  u  jury,  if  there 
is  any  evidence.  Bran  ton  v.  O'B  riant,  93 
N.  C.  103;  Roberts  v.  Insurance  Co.,  118 
N.  C.  435,  24  S.  E.  780;  Walnut  v.  Wade, 
103  U.  S.  688,  26  L.  Ed.  626.  If  there  was 
any  ground  to  except  to  such  findings  be- 
cause without  evidence  to  support  the  find- 
ing, upon  any  point,  or  for  any  other  cause, 
the  defendant  should  have  done  so  and  have 
brought  up  his  side  of  the  case  also  when 
the  plaintiff  appealed,  or  at  least  he  should 
have  entered  an  exception  so  as  to  preserve 
his  rights.  It  is  not  unusual  for  both  par- 
ties to  appeal.  Having  acquiesced  in  the 
findings  of  fact  without  exception,  it  Is  too 
late  to  except  now."  Again,  the  court  says 
in  the  opinion  in  the  case  we  are  now  con- 
sidering: "The  plaintiff  had  notified  de- 
fendants it  was  prepared  to  deliver  Jan- 
uary 1st  according  to  contract  The  time 
for  hauling  the  peanuts  to  the  station  or  the 
boat  was  indefinitely  postponed  at  defend- 
ant's request  without  any  consideration." 
This  is  alleged  in  the  complaint  and  denied 
in  the  answer,  and  no  evidence  was  offered 
to  support  the  allegation  of  the  complaint 
In  addition  to  the  admissions  recited  In  the 
Judgment,  It  was  also  admitted  "that  the 
contract  stipulated  that  the  plaintiff  should 
deliver  the  peanuts  either  to  the  railroad 
station  at  Tlllery,  N.  C,  or  to  the  boat  at 
the  river  landing,  as  the  defendant  might 
desire  at  the  time  of  delivery,  and  that  de- 
fendant was  to  pay  the  Insurance  which  the 
state  had  to  pay  on  the  said  peanuts  from 
January  1,  1910,  to  May  24,  1910,  and  that 
the  amount  of  such  insurance  was  to  be 
calculated  by  Mr.  T.  W.  Fenner.  •  ♦  ♦ 
It  was  also  admitted  by  counsel  that  there 
was  no  controversy  as  to  the  amount  of 
damage  to  the  peanuts;  the  same  being 
$926.25." 

I  think,  therefore,  upon  a  Just  and  fair 
consideration  of  the  record,  we  must  begin 
our  Investigation  with  the  facts  established 
that  the  plaintiff  has  broken  Its  contract, 
and  that  the  defendants  have  been  damaged 
thereby  in  the  sum  of  $926.25,  which  they 
are  entitled  to  recover  by  way  of  counter- 
claim, or  to  use  as  a  set-off,  unless  they 
have  waived  the  breach,  and  upon  the  facts 
I  do  not  think  there  has  been  a  waiver. 
The  legal  position  is  not  denied  that  con- 
duct relied  on  to  constitute  a  waiver  must 
be  voluntary  and  Intentional  and  Inconsist- 
ent with  the  right  29  A.  &  K  Ency.  pp. 
1091-1095;  40  Cyc.  pp.  253,  261;  Robinett  v. 
Hamby,  132  N.  O.  356,  43  S.  E.  907.  The 
law  will  not  permit  a  party  to  claim  as 
a  waiver  an  act  which  It  has  compelled 
another  to  do  by  Its  own  default  and  wrong. 
It  would  be  violative  of  the  fundamental 
principle  of  equity  that  no  man  shall  profit 
by  his  own  wrong.  "The  act  relied  on  to 
show   an  Intent  to  waive  must  have  been 


done  .voluntarily,  and  In  the  absence  of  com- 
pulsory or  particularly  urgent  circumstances. 
If  such  circumstances  exist  the  presumption 
to  waive  does  not  arise."  29  Am.  &  Eng. 
Enc.  1096.  "Waiver  is  a  voluntary  act 
What  one  does  In  a  dilemma  forced  upon 
him  by  the  default  of  another  cannot  be 
counted  upon  as  a  waiver.  Voluntary  choice 
is  of  the  essence  of  the  act"  40  Cyc.  259 ; 
Cox  V.  Long,  69  N.  O.  7;  Austin  v.  Miller, 
74  N.  C.  274;  Spiers  v.  Halsted,  74  N.  O. 
620.  **The  Justice  of  the  rule  that  accept- 
ance after  breach,  even  though  waiver  of 
the  right  to  treat  such  breach  as  discharge. 
Is  not  a  waiver  of  a  right  of  action  for 
damages,  is  apparent  when  It  Is  considered 
that  the  party  not  in  default  Is  often  con- 
strained by  his  necessities  to  take  what  he 
can  get  under  his  contract,  when  he  can  get 
It  Such  conduct  should  not  operate  as  a 
waiver  of  the  right  of  action  for  damages." 
Paige  on  Contracts,  |  1510.  "A  waiver  Is 
the  voluntary  and  Intentional  relinquishment 
of  a  known  right  It  implies  an  election 
to  dispense  with  something  of  value,  or  to 
forego  some  advantage  which  he  might  at 
his  option  have  demanded  or  Insisted  upon. 
To  constitute  a  waiver,  therefore,  the  acts 
relied  upon  must  have  been  Intentionally 
done  with  a  knowledge  of  the  facts,  and 
the  party  acting  must  have  been  in  such 
situation  of  freedom  to  choose  that  his  re- 
linquishment can  fairly  be  said  to  have  been 
voluntary.  What  one  does  In  a  dilemma, 
forced  upon  him  by  the  default  of  the  other, 
cannot  be  counted  upon  as  a  waiver."  Mech- 
em  on  Sales,  §  1071.  **The  difficulty  Is  in 
determining  whether  the  acceptance  Is  vol- 
untary and  unconditional.  The  party  may 
have  been  put  In  such  situation  that  there 
is  nothing  left  but  to  accept  the  performance 
tendered  and  thus  make  the  best  of  a  bad 
matter;  and,  where  this  Is  the  case,  his  ac- 
ceptance Is  not  necessarily  deemed  a  waiv- 
er." Mechem  on  Sales,  §  1079.  "Where  the 
circumstances  are  such  as  to  show  that  ac- 
ceptance can,  In  no  Just  sense,  be  regarded 
as  voluntary,  but  rather  as  compulsory,  the 
presumption  of  an  Intention  to  waive  does 
not  arise."  Ramsey  v.  TuUy,  12  111.  App. 
463.  "It  often  so  happens  that  the  pur- 
chaser Is  so  situated  that  It  is  necessary  for 
him  to  accept  the  article  In  Its  defective  con- 
dition. It  would.  Indeed,  be  singular  that 
one  who  had  placed  him  In  this  position 
should  be  allowed  to  escape  liability  on  his 
contract"  Northwestern  Cordage  Co.  v. 
Rice,  5  N.  D.  432,  67  N.  W.  298,  67  Am. 
St  Rep.  563. 

The  facts  are  that  the  plaintiff  had  sold  to 
the  defendants  10,000  bushels  of  peanuts,  un- 
der a  contract  to  deliver  at  the  railroad  or 
the  landing,  at  the  option  of  the  defendants, 
and  that  the  defendants  had  paid  for  them. 
The  defendants  demanded  delivery  at  the  rail- 
road, which  the  plaintiff  refused,  and  the 
Judge  finds  that  there  Is  a  breach  of  contract 
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by  the  plaintiff.  The  defendants  then  directed 
a  delivery  at  the  landing,  and  the  court  says 
this  is  a  waiver.  I  think  not,  because  they 
were  under  compulsion  and  the  act  was  not 
voluntary.  The  plaintiff  had  the  peanuts 
and  the  money  of  the  defendants  in  pay- 
ment for  them,  and  refused  to  deliver  ac- 
cording to  its  contract  The  defendants 
could  not  sue  to  recover  the  money  or  the 
peanuts,  because  it  is  provided  in  the  act 
Incorporating  the  plaintiff  that  "any  suit  or 
action  against  such  corporation  shall  be  con- 
strued to  oe  brought  against  the  state,  and 
no  person  shall  have  the  right  to  bring  or 
maintain  any  suit  or  action  against  it,  nor 
shall  any  of  the  courts  of  the  state  have 
jurisdiction  to  try,  hear,  or  determine  any 
such  suit  or  action,  except  as  allowed  by 
the  Constitution  in  case  of  claims  against 
the  state."  Rev.  §  6383.  They  had  to  ac- 
cept delivery  at  the  landing  or  lose  every- 
thing, and  were,  in  my  opinion,  as  much 
under  compulsion  as  any  one  who  has  ever 
been  made  "to  stand  and  deliver.' 
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HOKE,  J.,  concurs  in  this  opinion. 


(15d  N.  C.  676) 

WEATHERS  &  PERRY  t.  COX  et  at 

(Supreme  Court  of  North  Carolina.     Oct.  30, 

1012.) 

Mechanics'  Liens  (§  58*)— Improvement  by 
Lessee— Lien  on  I^essob's  Interest. 

Revisal  1905,  i  2016,  declaring  every  build- 
ing improved  shall  be  subject  to  a  lien  for  pay- 
ment of  all  debts  contracted  for  worl[  done  on 
it  or  material  furnished,  gives  one  a  lien  only 
on  the  property  of  one  who  is  his  debtor,  and 
so  gives  one  contracting  with  a  lessee  for  im- 
provement of  the  leased  property  no  lien  on 
the  lessor's  interest;  the  recorded  lease,  pro- 
viding for  the  lessee  making  the  improvement, 
stipulating  that  the  lessor  should  not  be  charge- 
able for  any  contracts  or  liabilities  of  the 
lessee. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Liens,  Cent.  Dig.  {§  72,  73;   Dec.  Dig.  §  58.*] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty; Bragaw,  Judge. 

Action  by  Weathers  &  Perry,  a  copart- 
nership composed  of  L.  C.  Weathers  and 
another,  against  Francis  Cox  and  others, 
commenced  in  a  justice's  court,  and  ap- 
pealed to  the  superior  court,  where  there 
was  Judgment  for  defendants,  and  plaintiffs 
appeal.    Affirmed. 

The  plaintiff  filed  his  complaint,  amended 
by  leave  of  court,  stating  his  cause  of  action 
and  his  claim  for  a  lien  on  the  premises, 
in  effect  as  follows:  That  on  September 
15,  1909,  the  owners  of  the  property  con- 
veyed same  to  Grand  Theater  Company, 
by  written  lease,  for  the  term  of  ten  years, 
with  privilege  of  renewal  for  five  additional 
years,  at  a  stated  and  increasing  rental  per 
annum,  with  a  clause  giving  the  landlords 
a  lien  for  the  rent  and  one  of  forfeiture  in 
case  of  nonpayment    There  was  a  provision  in 


the  lease  that  the  lessees  were  to  construct 
or  erect  on  the  premises,  for  use  in  their 
business,  a  theater  and  auditorium,  to  cost 
not  less  than  $6,000,  and  a  covenant,  on  the 
part  of  the  lessees,  that  at  the  termination 
of  the  lease  the  improvements  on  the  proper- 
ty should  belong  to  the  lessors,  the  owners 
of  the  property,  and  the  contract  contained, 
further,  the  following  stipulation:  *'(10)  It 
is  mutually  understood  between  the  party 
of  the  first  part  and  the  party  of  the  second 
part  that  the  party  of  the  second  part  shall 
have  leave  to  make  improvements  upon  the 
auditorium  building,  but  not  to  make  any 
alterations  or  changes  that  will  tend  to  de- 
crease the  value  of  or  in  any  way  damage 
said  building,  and,  further,  that  the  party 
of  the  first  part  shall  be  in  no  wise  chargea- 
ble for  any  contracts  or  liabilities,  whether 
arising  from  negligence  or  otherwise,  of  the 
said  Grand  Theater  Company.*'  Said  lease 
having  been  duly  registered  according  to 
law,  the  property  was  put  in  possession  of 
the  lessees,  the  Grand  Theater  Company, 
who  proceeded  to  construct  the  auditorium 
and  improve  the  premises,  pursuant  to  the 
terms.  Plaintiffs  had  an  unpaid  claim, 
amounting  to  about  $100,  for  plastering  and 
papering  the  hall,  under  a  contract  with  the 
Grand  Theater  Company ;  and  the  said  com- 
pany, the  lessees,  having  become  insolvent, 
and  the  lease  forfeited  for  nonpayment  of 
rent,  plaintiffs  instituted  this  action  against 
the  lessors,  the  owners  of  the  property,  to 
recover  the  amount  due  and  to  enforce  same 
as  a  valid  lien  against  the  landlord's  owner- 
ship and  interest  A  demurrer  to  demand, 
as  stated,  was  sustained  by  the  court,  and 
plaintiffs  excepted  and  appealed. 

T.  H.  Calvert,  of  Raleigh,  for  appellants. 
Jones  &  Bailey,  of  Raleigh,  for  appellees. 

HOKB,  J.  Our  statute  relating  to  the 
question  presented  (Revisal,  §  2016)  is  in 
terms  as  follows:  "Every  building  built,  re- 
built, repaired  or  improved,  together  with 
the  necessary  lots  on  which  such  building 
may  be  situated,  and  every  lot,  farm  or  ves- 
sel, or  any  kind  of  property,  real  or  personal, 
not  herein  enumerated,  shall  be  subject  to  a 
lien  for  the  payment  of  all  debts,  contracted 
for  work  done  on  the  same,  or  material  fur- 
nished. This  section  shall  apply  to  the  prop- 
erty  of  married  women  when  it  shall  appear 
that  such  building  was  built  or  repaired  on 
her  land  with  her  consent  or  procurement 
and  in  such  case  she  shall  be  deemed  to  have 
contracted  for  such  improvements.'*  And  the 
decisions  with  us  have  uniformly  held  that, 
in  order  to  a  valid  lien,  under  its  provisions, 
the  relation  of  creditor  and  debtor  must  be 
first  established,  and,  applying  the  principle 
that  the  property  of  a  lessor  could  not  be 
held  for  the  debt  of  the  lessee,  unless  a  con- 
tract to  pay  on  the  part  of  the  lessor  could 
be  expressly  shown  or  reasonably  inferred 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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from  tbe  drcamstances:  Boone  y,  Chatfleld, 
118  N.  G.  916,  24  S.  E.  745;  Nicholson  y. 
Nichols,  115  N.  G.  200,  20  S.  B.  294 ;  Bailey 
V.  Rutjes,  86  N.  G.  517 ;  WUkie  v.  Bray,  71 
N.  G.  205 ;  Boisot  on  Liens,  §  289.  Not  only 
do  the  facts  in  the  present  case  fail  to  show 
any  contract  on  the  part  of  the  lessor,  or 
any  conduct  from  which  such  a  contract 
could  be  equitably  and  reasonably  inferred, 
but,  in  the  lease  itself,  duly  registered  under 
the  requirements  of  law  (Reyisal,  §  980), 
there  appears  a  provision  expressly  negativ- 
ing any  and  all  liability  on  the  part  of  the 
landlord  for  the  contracts  or  liabilities  of 
the  lessee.  Speaking  to  this  question,  in 
Bailey  v.  Rutjes,  supra,  Ruffln,  Judge,  said: 
*'But  in  the  case  at  bar  the  defendants,  if 
their  testimony  Is  to  be  believed,  had  leased 
the  premises  to  Rutjes  for  five  years,  and  he 
had  undertaken  to  have  the  improvements 
made,  which  called  for  the  use  of  the  lumber 
furnished  by  the  plaintiff.  They  were  there- 
fore absolutely  without  the  power  either  to 
give  or  to  withhold  their  sanction  to  its  de- 
livery and  use,  and  ought  not  to  be  required 
to  pay  for  it,  unless  they  knew,  or  had  rea- 
son to  believe,  that  the  plaintiff  was  looking  to 
them  for  pay  for  his  lumber,  and  allowed  him 
to  deliver  it  under  that  expectation  and  with- 
out objection  on  their  part*'  And  the  case 
of  Boone  v.  Ghatfield  Is  an  authority  decisive 
against  plaintiff,  on  the  facts  stated  in  the 
complaint  The  lease  having  been  avoided 
under  a  forfeiture  clause  contained  in  the 
instrument  for  nonpayment  of  rent»  and 
there  being  no  contract  shown,  on  the  part 
of  the  lessor,  expressed  or  implied,  the  inter- 
est of  the  owners  may  not  be  subjected  to 
plaintiff's  claim.  2  Jones  on  Liens,  §  1273, 
in  which  it  is  said:  "A  mechanic's  lien  at- 
taches to  a  lessee's  leasehold  estate,  subject 
to  all  the  conditions  of  the  lease,  although 
the  lessee  has  made  valuable  improvements, 
which  are  to  become  the  property  of  the  les- 
sor at  the  end  of  the  term,  or  which  are  to 
revert  to  him  upon  his  failure  to  perform 
the  covenants  of  the  lease.  Upon  the  lessee's 
default,  the  property  reverts  to  the  lessor, 
free  from  the  lien  of  mechanics,  unless  these 
are  in  some  way  protected  by  the  statute." 
We  were  referred  by  counsel  to  numerous 
authorities  in  which  a  mechanic's  or  materi- 
alman's lien,  arising  by  reason  of  a  contract 
for  improvements  through  or  with  the  lessee, 
had  been  enforced  against  the  interest  of  the 
lessor ;  but  all  of  these,  so  far  as  examined, 
were  on  statutes  which  in  terms  provided  for 
such  a  liability,  or  were  on  contracts  in 
which  the  lessee  was  held  to  have  contracted 
as  agent  for  the  lessor.  Thus,  in  Haas  v. 
Amusement  Co.,  236  111.  458,  86  N.  E.  251, 
23  L.  R.  A.  (N.  S.)  620,  127  Am.  St  Rep.  297, 
the  lien  was  given  by  statute  "where  the 
contract  for  improvements  was  made  with 
the  owner  or  with  one  whom  the  owner  has 
authorized  or  knowingly  permitted  to  con- 
tract for  such  improvements,"  etc.;    and  in 


Burkltt  ▼.  Harper,  79  N.  7.  273,  the  statute 
made  provision  for  the  lien  on  the  property 
**where  the  contract  for  repairs,  etc,  was 
made  by  the  owner  or  his  agent  or  *  *  * 
with  any  person  permitted  by  the  owner  to 
build,  repair  or  improve  the  same."  But,  on 
a  different  statute,  substantially  similar  to 
our  own,  the  New  York  court  held  that  ai 
lien  for  improvements,  made  under  contract 
with  the  lessee^  could  not  be  enforced  against 
the  interest  of  the  landlord.  Knapp  v. 
Brown,  45  N.  Y.  207.  In  Kremer  v.  Walton, 
11  Wash.  120,  39  Pac.  374,  48  Am.  St  Rep. 
870,  it  was  held  that  under  the  terms  of 
the  lease  the  contract  for  improvem^its  was 
made  for  the  lessor,  and  the  lien  was  there- 
fore enforceable  against  his  interests;  but, 
under  a  lease  like  this  now  before  us,  the 
same  court  in  Miles  v.  Gordon,  8  Wash.  442, 
36  Pac.  265,  held  ''that  the  liens  of  mechan- 
ics and  materialmen,  for  labor  performed 
and  material  furnished  in  the  alteration  and 
repair  of  buildings,  at  the  instance  of  the 
lessee  thereof,  attach  only  to  the  leasehold 
interest,  and  do  not  bind  the  owner,  in  the 
absence  of  authority  to  the  lessee  to  act  as 
his  agent." 

In  the  present  lease,  as  we  have  heretofore 
shown,  the  improvements  were  to  be  made  by 
the  lessee,  and  any  and  all  liability  of  the 
owners  therefor  is  expressly  negatived. 
There  Is  no  error,  and  the  Judgment  sustain* 
ing  the  demurrer  is  afl^med. 

Affirmed. 


(160  N.  C.  296) 
FIELDS  T.  BROWN  et  aL 

(Supreme  Court  of  North  Carolina.     Oct  23* 

1912.) 

1.  Pleauino    (§    214*)— Dbmubber— ADias- 

SIONS. 

The  allegations  of  the  complaint  must  be 
taken  as  true  on  demurrer. 

[Ed.  Note.^For  other  cases,  see  Pleading, 
Cent  Dig.  §§  525-C34;    Dec  Dig.  §  214.*] 

2,  Replevin  (§  22*)--Partie8. 

Where  both  defendants  were  in  the  pos- 
session of  a  male  which  plaintiff  exchanged 
with  one  of  them  in  reliance  on  fraudulent 
representations  made  by  him,  plaintiff,  suing 
for  the  possession  of  the  mule,  properly  made 
both  defendants  a  party,  especially  where  both 
replevied  the  property,  both  giving  bond  and 
taking  the  property  from  plaintilTs  posses- 
sion. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  §  122;    Dec.  Dig.  §  22.*] 

3.  BXCHANOB  OF  PROPERTY  (§  13*)--ESK- 
CHANGE  OF  PERSONALTY—  FRAUD—  REME- 
DIES. 

One  induced  by  fraud  to  exchange  his  per- 
sonalty for  other  personalty  may  sue  for  his 
property  on  the  ground  that  the  fraud  avoid- 
ed the  contract,  so  that  he  is  entitled  to  be 
restored  to  tbe  possession  of  his  property  and 
to  judgment  for  any  resulting  damages  sus- 
tained. 

[Bd.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  f|  25-29;  Dec.  Dig.  § 
13.*] 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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4.  CONTBACTS  (§  259*)— FUAUD  (§  31*)— Rem- 
RDIES. 

One  induced  to  enter  into  a  contract  by 
the  fraud  of  the  other  party  to  the  contract 
may  repudiate  the  contract  and  tender  back 
what  he  has  received  under  it,  and  recover 
what  he  has  parted  with  or  its  value,  or  he 
may  aWrm  the  contract,  keeping  what  he  has 
derived  under  it,  and  recover  in  an  action  for 
fraud  the  damages  caused  by  the  fraud. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  |§  1153-1172;  Dec.  Dig.  S  259;* 
Fraud,  Cent.  Dig.   |  27  e    Dec  Dig.  §  31.*  j 

5.  Contracts  (|  328*)— Set-Oft  and  Coun- 
terclaim ({  27*)—Fbaud— Remedies. 

Where  a  party  to  a  contract  induced  by 
the  fraud  of  the  other  party  is  sned  on  the 
contract,  he  may  set  up  the  fraud  as  a  defense, 
or  as  a  basis  of  a  claim  for  damages  by  way 
of  recoupment  or  counterclaim,  and  in  a  prop- 
er case  may  invoke  the  equitable  remedies  of 
resci$«sion    and    cancellation    or    reformation. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  S§  1571-1584;  Dec.  Dip.  §  328;^ 
Set-Oflf  and  Counterclaim,  Cent  Dig.  §§  45, 
46;    Dec  Dig.  {  27.*J 

6w  Election  op  Remedies  (|  3*)— Fraud. 

A  party  induced  by  fraud  to  enter  into  a 
contract  cannot  as  a  general  rule  both  rescind 
the  contract  and  maintain  an  action  for  fraud. 

[Ed.  Note. — For  other  cases,  see  Election  of 
Remedies,  Cent  Dig.  §S  3,  4 ;    Dec.  Dig.  |  3.*J 

7.  Fraud   (§  31*)— Action. 

Where  a  party  rescinds  a  contract  on  the 
ground  of  the  fraud  inducing  it,  and  rescis- 
sion does  not  place  him  in  statu  quo,  he  may 
thereafter  sue  for  the  fraud  and  recover  the 
dam&cres  sustained. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  I  27 ;    Dec.  Dig.  |  31.*] 

&  Action  (§  28*)— Fraud— Waives  of  Tort. 
WTiere  a  person  by  fraud  obtains  money 
from  another  under  sucn  circumstances  that  he 
has  no  right  to  retain  it  the  latter  may  waive 
the  tort  and  recover  the  money  in  an  action 
for  money  had  and  received. 

[Ed-  Note. — For  other  cases,  see  Action, 
Cent  Dig.  If  19^215;    Dec.  Dig.  §  2S.*] 

9.  Fraud   (J  34*)— Action— Condition   Pre- 
cedent. 

A  return  or  an  offer  to  return  what  a 
party  induced  to  enter  into  a  contract  by 
fraud  has  received  under  it  is  not  a  condition 
precedent  to  the  maintenance  of  an  action  for 
the  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §  29;    Dec.  Dig.  {  34.*} 

10.  Action     {§    27*)  —  Fraud  —  Remedy    of 
Buyer. 

WTiere  there  is  a  breach  of  warranty  of 
soundness  in  the  sale  of  a  chattel,  tbe  b-^pr 
may  sue  in  tort  for  a  false  warranty,  and  add  a 
count  in  deceit,  or,  under  the  new  procedure,  a 
second  cause  of  action  in  the  nature  of  deceit 
[Ed.  Note.— For  other  cases,  sec  Action,  Cent 
Dig.  §1  160-195;    Dec.  Dig.  f  27.*  J 

IL  Courts  (5  120*)-^URi8DicnoN. 

Where  plaintiff,  in  good  faith,  alleges  a 
cause  of  action  within  the  jurisdiction  of  the 
superior  court,  the  court  does  not  lose  its  juris- 
diction by  a  failure  to  prove  the  allegation  in  its 
entirety,  and,  where  a  buyer  declares  in  tort  for 
a  false  warranty  and  adds  a  second  cause  of  ac- 
tioii  for  fraud,  the  superior  court  has  jurisdic- 

^Z^      u^^^    ^®  ®"™   demanded  is  less   than 
ra)0;  the  action  not  being  based  on  contract 

.vf^;.^l*i*.r~'/^'^  other  cases,  see  Courts.  Cent 
I>ig.  H  413^28 ;   Dec.  Dig.  i  120.*] 

Appeal  from  Superior  Court,  Moore  Coun- 
ty;  Justice,  Judge. 


Action  by  W.  M.  Fields  against  W.  G. 
Brown  and  another.  From  a  judgment  for 
defendants,  plaintiflf  appeals.    Reversed. 

Mclver  &  Williams,  of  Sanford,  and  W.  R, 
Clegg,  of  Carthage,  for  appellant  G.  W. 
McNeill  and  U.  L.  Spence,  both  of  Carthage, 
for  appellees. 

WALKER,  J.  Plaintiflf  brought  this  action 
to  recover  possession  of  a  bay  mare  mule, 
named  Nell,  which  he  exchanged  with  the 
defendant  for  a  bay  mare,  and  for  damage.s 
for  deceit  and  false  warranty.  It  was  al- 
leged in  the  complaint:  That  defendant 
Brown,  who  was  the  owner  of  the  bay  mare, 
at  the  time  of  the  exchange,  falsely  repre- 
sented to  plaintiflf  that  the  mare  was  sound, 
in  good  condition,  and  possessed  of  fine  qual- 
ities, and  particularly  that  she  was  (1) 
sound  of  body  and  limb  in  every  particular; 
(2)  was  without  defect  in  every  respect; 
Qi)  that  she  would  work  anywhere  she  was 
hitched,  to  wagon,  plow,  buggy,  or  else- 
where; (4)  that  she  was  gentle  and  safe 
for  ladies  and  children  to  drive;  (5)  that  she 
was  an  all-around  good  horse,  suitable  in  all 
particulars  for  the  needs  of  the  plaintiff  on 
the  farm.  That  the  representations  were 
false,  intended  to  deceive,  and  did  deceive, 
the  plaintiflf,  and  induced  him,  with  other 
promissory  representations,  to  make  the 
trade.  There  was  also  a  count  for  false  war- 
ranty, upon  the  same  grounds. 

[1,2]  Defendant  C.  C.  Graves  demurred, 
because  there  were  no  allegations  as  to  him 
in  the  complaint,  and  his  name  was  not  men- 
tioned, as  he  avers,  except  In  the  title  of 
the  case.  The  demurrer  was  sustained,  and 
we  think  erroneously  so.  There  was  an  al- 
legation that  Graves  and  Brown  were  In 
joint  possession  of  the  mule,  and,  while  this 
is  denied  in  the  answer,  it  must  be  taken 
as  true  upon  demurrer.  If  Graves  was  in 
possession  with  Brown,  plaintiflf  properly 
joined  him  in  this  action  for  the  recovery 
of  the  property.  Haughton  v.  Newberry. 
69  N.  C.  456;  Webb  v.  Taylor,  80  N.  C. 
305;  Bo  wen  v.  King,  146  N.  C.  385,  59  S.  E. 
1044.  Besides,  Graves  replevied  the  proi>- 
erty  with  Brown,  both  giving  bond  with  Mr, 
George  W.  McNeill  as  surety  thereon,  and 
taking  the  same  from  plaintiff's  possession. 
This  is  some  evidence,  not  only  of  Graves* 
possession,  but  of  his  claim  to  the  property, 
and  he  will  not  now  be  heard  under  these 
facts  to  assert  that  he  is  not  a  proper 
party. 

[3]  The  plaintiflf  has  elected,  as  he  had 
the  right  to  do,  to  sue  for  the  mule,  upon 
the  ground  that  the  fraud  avoided  the  con- 
tract of  exchange,  and  therefore  that  he  is 
entitled  to  be  restored  to  its  possession  and 
to  have  judgment  for  any  resulting  or  con- 
sequential damages  he  has  sustained  by  the 
deceit  and  false  warranty.  Pritchard  v. 
Smith   (at    this  term)    75   S.    E.    803. 

[4]  A  person  who   has  been   fraudulently 
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induced  to  aiter  Into  a  contract  has  the 
choice  of  several  remedies.  He  may  repudi- 
ate the  contract,  and,  tendering  back  what 
he  has  received  under  it,  may  recover  what 
he  has  parted  with  or  its  value;  or  he  may 
affirm  the  contract,  keeping  whatever  prop- 
erty or  advantage  he  has  derived  under  it 
and  may  recover  in  an  action  of  deceit  the 
damages  caused  by  the  fraud.  While  his 
affirmance  may  preclude  him  from  rescinding 
the  contract,  it  does  not  prevent  his  main- 
taining an  action  of  deceit 

[6]  Moreover,  if  sued  upon  the  contract, 
he  may  set  up  the  fraud  as  a  defense,  or  as 
a  basis  of  a  claim  for  damages  by  way  of 
recoupment   or   counterclaim. 

[6]  And  in  a  proper  case  the  defrauded 
party  may  be  entitled  to  the  equitable  reme- 
dies of  rescission  and  cancellation  or  reforma- 
tion. As  a  general  rule,  however,  the  de- 
frauded i)arty  cannot  both  rescind  and  main- 
tain an  action  of  deceit.  If  he  elects  to 
rescind  the  contract,  he  may  recover  what 
he  has  parted  with  under  it,  but  cannot  re- 
cover damages  for  the  fraud. 

[7]  The  latter  rule  as  applied  to  a  per- 
fect rescission  of  the  contract,  is  based  not 
alone  upon  the  principle  that  the  party  has 
elected  his  remedy,  but  also  on  the  fact  that 
he  has  sustained  no  damage.  20  Gyc.  87, 
88,  and  89,  and  notes.  This  rule,  of  course, 
is  bottomed  upon  the  theory  that  he  has  suf- 
fered no  loss  that  will  not  be  fully  repaired 
by  the  return  to  him  of  what  he  has  given 
up.  If,  however,  a  perfect  rescission  does  not 
place  the  injured  party  in  statu  quo,  as 
where  he  has  suffered  damage  which  the  re- 
scission and  the  remedies  based  thereon 
cannot  repair,  there  is  no  principle  of  law 
which  prevents  him  from  thereafter  main- 
taining an  action  of  deceit,  and  in  such  cases 
a  recovery  has  uniformly  been  allowed.  20 
Cyc.  p.  89  and  notes,  citing  Faris  v.  Lewis, 
2  B.  Mon.  (Ky.)  375;  Lenox  v.  Fuller,  39 
Mich.  268;  Warren  v.  Cole,  15  Mich.  265; 
1  Bigelow  on  Fraud,  67.  So  an  action  for 
deceit  in  the  making  of  false  representa- 
tions inducing  plaintiff  to  sell  goods  to  de- 
fendant has  been  held  not  necessarily  in- 
consistent with  a  previous  action  of  replevin 
to  recover  the  goods.  Lenox  v.  Fuller,  39 
Mich.  268;  Welch  v.  Seligman,  72  Hun,  138, 
25  N.  Y.  Supp.  363.  See,  also.  Dean  v. 
Yates,  22  Ohio  St  388;  20  Cyc.  p.  89,  note. 
Since  the  defrauded  party  to  the  contract 
has  the  right  to  affirm  it,  retain  its  benefits, 
and  also  recover  damages  for  the  fraud, 
he  may  sue  to  enforce  his  rights  under 
the  contract,  and  at  the  same  time  maintain 
an  action  for  deceit 

[8]  Where  a  person  by  the  practice  of 
fraud  obtains  money  from  another  under 
such  circumstances  that  he  has  no  right 
to  retain  it,  the  defrauded  party  may  waive 
the  tort  and  recover  the  money  in  an  action 
for  money  had  and  received,  upon  the  theory 
of  an  implied  promise  to  pay  it 

[9]  A  return  or  an  offer  to  return  what 


plaintiff  has  received  under  the  contract 
induced  by  the  fraud  is  not  a  condition  pre- 
cedent to  his  maintaining  an  action  of  de- 
ceit (if  he  does  not  disaffirm),  since  he  is 
entitled  to  the  benefit  of  his  contract  plus 
the  damages  caused  by  the  fraud.  20  Cyc. 
pp.  90  and  91,  and  notes.  See,  also,  May  v. 
Loomis,  140  N.  C.  850,  52  S.  B.  72a  The  de- 
murrer should  have  been  overruled.  The 
court,  upon  the  evidence,  directed  a  Judg- 
ment of  nonsuit  against  the  plantiff,  under 
the  statute,  as  to  the  deceit,  upon  the  ground, 
as  we  were  told  at  the  hearing,  that  there 
was  no  proof  of  any  scienter.  An  examina- 
tion of  the  testimony  convinces  us  that  there 
was  evidence  of  the  fraud  and  the  scienter, 
and  of  every  other  element  required  to 
make  the  fraud  actionable.  The  case  in  this 
respect  is  not  unlike  Whltmire  v.  Heath,  155 
N.  C.  304,  71  S.  E.  313 ;  Robertson  v.  Halton, 
156  N.  C.  215,  72  S.  B.  316,  37  L.  R.  A.  (N. 
S.)  298;  Hodges  v.  Smith,  158  N.  C.  256, 
73  S.  E.  807,  and  same  case  at  this  term,  75 
S.  E.  726.  Upon  the  general  subject  of  what 
is  sufficient  to  constitute  actionable  fraud 
and  deceit,  see,  also,  Unitype  Co.  v.  Ashcraft, 
155  N.  C.  63,  71  S.  E.  61,  Cash  Register  Co. 
V.  Townsend,  137  N.  C.  652,  50  S.  E.  306,  70 
L.  R.  A.  349,  Whitehurst  v.  Insurance  Co., 
149  N.  C.  273,  62  S.  B.  1067,  Pollock  on  Torts 
(7th  Ed.)  276,  and  other  authorities  cited  In 
Unitype  Co.  v.  Ashcraft,  supra.  The  non- 
suit was,  therefore,  erroneous.  There  was 
evidence  that  defendant  Brown  made  the 
representations,  that  they  were  calculated 
and  intended  to  deceive,  and  did  deceive. 
Lunn  V.  Shermer,  93  N.  0.  164;  Black  v. 
Black,  110  N.  C.  398,  14  S.  E.  971;  Ashe  v. 
Gray,  88  N.  O.  190;  s.  c.  on  rehearing,  90 
N.  C.  137,  all  actions  against  horse  traders. 
[10]  But,  if  the  ruling  as  to  the  deceit  had 
been  correct,  the  court  erred  when  it  disre- 
garded the  cause  of  action  as  to  the  false  war- 
ranty. Plaintiff  had  originally  stated  a  cause 
of  action  within  the  jurisdiction  of  the  court, 
and  the  mere  fact  that  he  failed  to  prove  a 
part  of  it  did  not  oust  the  jurisdiction  as  to 
the  other  part  This  is  clearly  established  by 
the  cases.  This  court  said  in  Long  v.  Fields, 
104  N.  C.  221,  10  S.  E.  253:  "It  has  been 
settled  by  a  line  of  decisions  in  this  court, 
and  manifestly  upon  mature  consideration, 
that,  where  there  is  a  warranty  of  soundness 
In  the  sale  of  a  horse,  the  vendee  may  de- 
clare in  tort  for  a  false  warranty  and  add 
a  count  in  deceit,  or,  under  the  new  proce- 
dure, a  second  cause  of  action  in  the  nature 
of  deceit,  and,  though  the  sum  demanded  be 
less  than  $200,  the  action  will  not  be  deemed 
one  founded  on  contract,  and  the  superior 
court  will  have  jurisdiction" — citing  Bul- 
linger  v.  Marshall,  70  N.  a  520;  Ashe  v. 
Gray,  88  N.  C.  190;  s.  c,  on  rehearing,  90  N. 
C.  137 ;  Harvey  v.  Hambright,  98  N.  O.  446, 
4  S.  B.  187.  See,  also.  Bowers  v.  Railroad, 
107  N.  C.  721,  12  S.  E.  452.  At  the  present 
term,  In  Brock  v.  Scott,  75  S.  E.  724,  Ju» 
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tlce  Allen  thus  stated  the  mle:  *'Nor  do  we 
thiak  it  is  true,  as  contended  by  the  defend- 
ant, that  the  superior  court  has  no  juris- 
diction of  the  plaintilTs  cause  of  action. 
The  plaintiff  alleges  in  his  complaint  facts 
which,  if  true,  entitle  him  to  a  judgment 
for  more  than  $200,  and  it  lias  been  repeat- 
edly held  that  it  is  the  sum  demanded  in 
good  faith  wlilch  determines  the  jurisdic- 
dictlon.  .Sloan  v.  Railroad,  126  N.  G.  487 
[36  S.  B.  21];  Cromer  v.  Marsha,  122  N.  a 
564  [29  S.  E.  836];  Homer  School  v.  Wes- 
cott,  124  N.  C.  518  [32  S.  B.  885] ;  Boyd  v. 
Lumber  CJo.,  132  N.  C.  186  [43  S.  E.  631]; 
Shankle  v.  Ingram,  133  N.  C.  254  [45  S.  E. 
578];  Thompson  v.  E2xpress  Co.,  144  N.  O. 
302  [57  S.  E.  18]."  In  Martin  v.  Goode,  111 
N.  a  288,  16  S.  E.  232,  32  Am.  St  Rep.  799, 
the  court  said:  ^'Should  the  sum  demanded 
be  reduced  under  $200  by  failure  of  proof,  or 
by  sustaining  a  demurrer  to  any  part  there- 
of, or  to  some  of  the  causes  of  action,  the 
jurisdiction  would  not  thereby  be  ousted,  ex- 
cept when  the  sum  is  so  palpably  demanded 
in  bad  fbith  as  to  amount  to  a  fraud  on  the 
jurisdiction."  To  the  same  effect  is  the  lan- 
guage of  the  present  Chief  Justice  in  Sloan 
r.  Railroad,  supra. 

[11]  If  the  plaintiff  in  good  faith  alleges  a 
cause  of  action  within  the  jurisdiction  of  the 
superior  court,  the  latter  does  not  lose  its  ju- 
risdiction thus  acquired  by  the  failure  of 
plaintiff  to  prove  the  allegation  in  its  en- 
tirety, or  because  he  has  fallen  short  of 
proving  all  or  any  part  of  it  The  allega- 
tion of  the  pleading  made  in  good  faith  fixes 
the  jurisdiction  of  the  court  More  closely 
following  our  case,  perhaps,  is  Ashe  v.  Gray, 
on  the  rehearing  90  N.  C.  137,  in  which  the 
court  said:  'The  complaint  being  for  a  tort 
sustains  the  jurisdiction,  though  the  charge 
of  a  guilty  knowledge  of  the  falsity  of  the 
representations,  which  influenced  the  plain- 
tiff in  making  the  contract  of  exchange,  may 
not  have  been  proved,  and  for  the  want  of 
which  no  issue  was  asked  to  be  made  up.** 
This  seems  to  be  conclusively  against  the 
ruling  of  the  court,  by  which  the  action  was 
dismissed  as  to  the  false  warranty.  The 
judgment  must  be  reversed  and  a  new  trial 
had  according  to  the  law  of  the  case,  as  we 
have  declared  it  to  be. 

Reversed. 

(159  N.  C.  604) 

WOOTEN  V.  TAYLOR. 

(Supreme  Court  of  North  Carolina.     Oct  28, 

1912.) 

1.  ASSIGN3CENT8    FOB    BENEFIT    OT    OSEDlTOBS 

(f  14*)— Validity  as  to  Othsb  Cbeditobs 
—Bona  I^db  Chattel  Mobtgaoe. 

While  where  an  insolvent  grantor  executes 
a  chattel  mortgage  to  secure  a  pre-existing 
debt,  which  conveys  practically  all  the  proper- 
ty owned  by  him,  such  an  instrument  will  un- 
der certain  circumstances  be  treated  as  an  as- 
signment for  the  benefit  of  his  creditors,  a 
bona  fide  chattel  mortgage  on  property  great- 


ly exceeding  in  value  the  amount  of  the  debt, 
made  in  good  faith  and  tor  a  substantial  part 
of  the  consideration  presently  moving  between 
the  parties,  cannot  be  considered  such  an  as- 
signment 

[E^d.  Note. — For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  §§  21-25; 
Dec.  Dig.  I  14.*] 

2.  Assignments  fob  Benefit  of  Cbeditobs 
(§  116*) — Chattel  Mobtgaoe  as  Pbefeb- 
ENCE— Validity— Pbesent  Considebation 
—"Unlawful  Preference.*' 

A  chattel  mortgage,  in  so  far  as  given 
to  secure  a  present  advancement  and  an  in- 
dorsement on  a  note  for  a  present  obligation 
created,  is  a  valid  lien  as  against  other  cred- 
itors, and  is  not  an  unlawful  preference  under 
Revisal  1905,  §  ms,  as  amended  by  Revisal 
Supp.  1011,  §  968,  which  provides  that  a 
preference,  invalid  as  to  other  creditors,  shall 
be  deemed  to  have  been  given  where  property 
has  been  transferred  or  conveyed  in  consider- 
ation of  a  pre-existing  debt,  when  the  grantee 
or  transferee  knew  or  had  reasonable  ground 
for  believing  that  the  grantor  or  assignor  was 
insolvent  at  the  time. 

[£M.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  S|  339, 
345;    Dec.  Dig.  §  116.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  6,   pp.  5498,  5499;    vol.   8,  p.   7759.J 

3.   ASSIGNl^ENTS    fob    BENEFIT    OF    CrKDITOBS 

(§  116*) — Chattel  Mortgage  as  Prefer- 
ence—validity— Pbe-existino  Debt  as 
Consideration. 

Revisal  1005,  f  968,  as  amended  by  Re- 
visal Supp.  1911,  §  968,  provides  for.  the  re- 
covery by  a  trustee  for  creditors  of  property 
transferred  by  the  grantor  or  assignor  for  the 
purpose  of  giving  a  preference,  and  that  a 
preference  "shall  be  deemed  to  have  been  giv- 
en when  property  has  been  transferred  or  con- 
veyed within  four  months  next  preceding  the 
registration  of  the  deed  of  trust  or  deed  of 
assignment,  in  consideration  of  the  payment  of 
a  pre-existing  debt  when  the  grantee  or  trans- 
feree of  such  property  knew  or  had  reasonable 
ground  to  believe  that  the  grantor  or  assign- 
or was  insolvent  at  the  time  of  making  such 
conveyance  or  transfer."  Held,  that  the  time 
the  instrument  was  actually  made,  rather  than 
the  date  of  its  registration,  is  contemplated  by 
the  statute,  and  a  mortgage  to  secure  a  pre- 
existing debt  was  valid,  where  the  mortgagee 
bad  no  notice  at  the  time  of  its  making,  which 
was  more  than  four  months  before  a  gene^ 
assignment,  though  the  mortgagor  was  insol- 
vent and  he  had  such  knowledge  at  the  time  of 
registry,  which   was  within   the   time   limited. 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  §f  339, 
345;    Dec.  Dig.  |  116.*] 

4.  Asbignkents  fob  Benefit  of  Cbeditobs 
(§  112*)— Recognition  of  Unawful  Pbbf- 

ERE  N  CB— EiFFECT. 

Where  a  conveyance  by  an  insolvent  cre- 
ates an  unlawful  preference,  the  fact  that  a 
later  genera]  assignment  recognized  the  valid- 
ity of  such  conveyance  will  not  avail  to  pre- 
vent a  recovery  by  the  trustee. 

[E}d.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  i  337; 
Dec.  Dig.  I  112.*] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty; O.  H.  Allen,  Judge. 

Action  by  D.  F.  Wooten,  trustee  in  banlc- 
ruptcy,  against  J.  F.  Taylor.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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The  facts  relevant  to  the  question  pre- 
sented embodied  in  the  Judgment  are  as  fol- 
lows: 

"First  That  on  the  27th  day  of  July,  1910, 
the  said  J.  F.  Hartsfield  executed  a  chattel 
mortgage  on  the  property  described  in  the 
complaint,  being  all  of  his  property  except 
$50  or  $75  worth  of  accounts,  mostly  insol- 
vent. Second.  That  on  the  21st  day  of  De- 
cember, 1010,  the  said  Hartsfield  made  as- 
signment to  the  plaintiff,  D.  F.  Wooten,  con- 
veying all  of  said  property  for  the  benefit  of 
his  creditors,  subject  to  said  mortgage  men- 
tioned in  the  next  preceding  findings  of  fact. 
See  assignment  set  out  in  the  recoi'd.  Third. 
That  the  said  chattel  mortgage  was  not  re- 
corded until  the  22d  day  of  December,  1910, 
Just  one-half  hour  before  the  registration  of 
the  deed  of  assignment  Fourth.  That  the 
said  J.  F.  Taylor,  the  mortgagee  in  said  mort- 
gage, did  not  know,  or  have  any  reason  to 
believe,  that  the  said  J.  F.  Hartsfield  was  in- 
solvent at  the  time  of  the  execution  of  the 
said  chattel  mortgage,  but  he  did  have  rea- 
son so  to  believe  at  the  time  of  the  filing  of 
the  chattel  mortgage  for  registration  on  De- 
cember 22,  1910.  Fifth.  That  the  creditors 
at  whose  instance  this  action  is  brought  have 
filed  their  claims  with  the  plaintiff  assignee 
as  such  assignee  and  the  clerk  of  the  superi- 
or court  of  Lenoir  county,  and  has  demanded 
that  said  assignee  hold  all  of  said  property 
to  be  paid  pro  rata  to  creditors,  including 
defendant's  claim.  Sixth.  That  the  consider- 
ation of  said  chattel  mortgage  was  (1)  $200 
cash  loaned  said  Hartsfield  by  said  Taylor 
prior  to  the  date  of  the  mortgage;  (2)  $500 
for  which  the  defendant  Taylor  was  and  be- 
came liable  to  the  First  National  Bank  of 
Kinston  at  the  time  of  the  execution  of  said 
chattel  mortgage  by  indorsement  of  the  note 
of  said  J.  F.  Hartsfield  for  money  loaned  the 
said  Hartsfield,  of  which  said  amount  $300 
had  been  theretofore  loaned  said  Hartsfield 
by  said  bank  on  the  indorsement  of  said  Tay- 
lor, and  of  which  amount  $200  was  loaned 
said  Hartsfield  by  said  bank  on  the  indorse- 
ment of  said  Taylor  at  the  time  of  the 
execution  of  the'  said  chattel  mortgage, 
the  said  note  so  indorsed  by  said  Taylor  at 
the  time  of  the  execution  of  the  chattel  mort- 
gage, including  the  amount  of  the  said  note 
previously  indorsed  by  him,  anjd  also  said 
amounts  of  money  loaned  to  said  Hartsfield 
at  the  time  of  the  execution  of  the  note  ex- 
ecuted contemporaneously  with  the  execution 
of  the  said  chattel  mortgage.  Seventh.  That 
subsequent  to  the  execution  of  the  deed  of 
assignment  and  prior  to  the  institution  of 
this  action,  to  wit,  on  the  2d  day  of  Febru- 
ary, 1912,  the  defendant,  Taylor,  paid  to  the 
First  National  Bank  of  Kinston  the  amount 
of  the  said  indebtedness  of  said  Hartsfield 
to  said  bank,  which  indebtedness  he  had  duly 
Indorsed  as  hereinbefore  stated  in  the  next 
preceding  findings  of  face ;  the  amount  so 
oaid  to  suid  bank  by  said  Taylor  on  said  in- 


dorsement being  $504.  Eighth.  That  the 
amount  due  under  said  chattel  mortgage  by 
said  Hartsfield  to  the  defendant  Taylor,  in- 
cluding the  money  loaned  him  by  the  defend- 
ant and  the  money  paid  by  the  defendant  to 
the  First  National  Bank  of  Kinston  on  the 
notes  of  said  Hartsfield,  which  the  defend- 
ant had  indorsed  as  aforesaid,  is  $504,  with 
interest  from  February  2,  1912,  and  $200 
with  interest  from  March  11,  1911."  And 
upon  such  facts  the  court  adjudged  that  the 
defendant  had  a  superior  lien  on  the  assets 
to  the  amount  secured  by  his  mortgage,  and 
that  the  plaintiff  trustee  pay  same  out  of 
the  funds  in  his  hands,  realized  from  sale  of 
the  assignee's  property  and  which  were  sub- 
ject to  defendant's  claim.  To  this  Judgment 
plaintiff  excepted  and  appealed. 

Geo.  V.  Cowper,  W.  D.  Pollock,  and  G.  G. 
Moore,  all  of  Kinston,  for  appellant  Rouse 
&  Land,  of  Kinston,  for  appellee. 

HOKE,  J.  By  Statutes  of  1909,  c  918,  im- 
portant changes  were  made  in  our  law  of  as- 
signments (Rev.  §§  967,  908,  et  seq.).  These 
changes,  appearing  in  Pell's  Supplement  (voL 
3,  pp.  46,  47),  are  as  follows: 

Section  967  repealed,  and  the  following 
enacted  in  its  stead:  **Upon  the  execution 
of  any  voluntary  deed  of  trust  or  deed  of 
assignment  for  the  benefit  of  creditors,  all 
debts  of  the  maker  thereof  shall  become  due 
and  payable  at  once,  and  no  such  deed  of 
trust  or  deed  of  assignment  shall  contain  any 
preferences  of  one  creditor  over  another,  ex- 
cept as  hereinafter  stated." 

Section  968  amended,  by  adding  at  the  end 
of  section  the  following:  *'And  it  shall  be 
the  duty  of  said  trustee  to  recover,  for  the 
benefit  of  the  estate,  property  which  may 
have  been  conveyed  by  the  grantor  or  assignor 
in  fraud  of  his  creditors,  or  which  may  have 
been  conveyed  or  transferred  by  the  grantor 
or  assignor  for  the  purpose  of  giving  a  pref- 
erence. A  preference,  under  this  section, 
shall  be  deemed  to  have  been  given  when 
property  has  been  transferred  or  conveyed 
within  four  months  next  preceding  the  regis- 
tration of  the  deed  of  trust  or  deed  of  as- 
signment in  consideration  of  the  payment  of 
a  pre-existing  debt,  when  the  grantee  or 
transferee  of  such  property  knew  or  has 
reasonable  ground  to  believe  that  the  grantor 
or  assignor  was  insolvent  at  the  time  of  mak- 
ing such  conveyance  or  transfer." 

Section  969  amended,  by  adding  at  the  end 
of  section  the  following:  "Provided,  that 
upon  the  written  petition  of  one-fourth  of  the 
number  of  the  creditors  of  the  grantor  or  as- 
signor whose  claims  aggregate  more  than 
fifty  per  cent,  of  the  total  indebtedness  of  the 
said  grantor  or  asssignor,  the  clerk  of  the  su- 
perior court  of  the  county  in  which  said  deed 
of  trust  or  deed  of  assignment  is  registered, 
upon  a  notice  of  not  more  than  ten  days  to 
said  trustee  of  said  petition,  shall  remove 
said  trustee  and  appoint  suuie  competent  per- 
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son  to  execute  the  provisions  of  such  deed 
of  trust  or  deed  of  assigDment." 

Section  970  amended,  by  striking  out  the 
words  "such  insolvent,"  in  the  first  and  sec- 
ond lines  of  said  section  '970,  and  by  adding 
in  lieu  thereof  the  word  "any." 

Section  972  amended,  by  adding  to  the  end 
thereof  the  following:  **The  trustee,  after 
paying  the  necessary  costs  of  the  adminisstra- 
tion  of  the  trust,  shall  pay  as  speedily  as 
possible  (1)  all  debts  which  are  a  lien  upon 
any  of  the  trust  property  in  his  hands,  to  the 
extent  of  the  net  proceeds  of  the  property 
upon  which  such  debt  is  a  lien;  (2)  wages 
due  to  workmen,  clerks,  traveling  or  city 
salesmen  or  servants  which  have  been  earned 
within  three  months  before  registration  of 
said  deed  of  trust  or  deed  of  assignment,  and 
(3)  all  other  debts  equally  ratable." 

A  perusal  of  these  amendments  will  dis- 
close that,  except  in  the  two  cases  mention- 
ed— (1)  specific  liens  to  the  value  of  the  prop- 
erty subject  thereto;  (2)  wages  due  to  work- 
men, clerks,  etc. — all  discrimination  among 
creditors  is  forbidden,  and  that  this  inhibl- 
tive  regulation  applies,  not  only  to  all  pref- 
erences attempted  and  contained  in  the  deed 
itself,  but  is  extended  to  all  cases  where 
••property  has  been  transferred  or  conveyed 
-within  four  months  next  preceding  the  regis- 
tration of  the  deed  of  trust  or  assignment, 
in  consideration  of  the  payment  of  a  pre-ex- 
isting debt,  where  the  grantee  or  transferee 
of  such  property  knew,  or  had  reasonable 
ground  to  believe  that  the  grantor  or  assign- 
or was  insolvent  at  the  time  of  maldng  such 
conveyance  or  transfer."  In  the  present 
case,  defendant,  holding  a  chattel  mortgage 
which  conveyed  subsrtantially  all  of  the  as- 
sets admitted  in  the  pleadings,  to  amount  to 
$1,289.58  net,  asks  that  his  debt  be  paid  in 
full,  claiming  that  it  comes  directly  within 
the  first  class  provided  for  by  the  statute: 
•'Debts  which  are  a  lien  on  the  trust  proper- 
ty to  the  extent  of  the  net  proceeds  thereof," 
etc.  And  it  may  be  well  to  note  that  there 
is  no  allegation  challenging  the  bona  fides  of 
defendant's  claim,  except  as  affected  by  the 
statute,  nor  is  the  integrity  of  our  registra- 
tion laws  in  their  ordinary  operation  in  any 
way  involved  as  the  mortgage  was  registered 
prior  to  the  deed  of  assignment  Plaintiff 
contends,  however,  that  defendant's  indebted- 
ness should  share  pro  rata  (1)  because  the 
mortgage  itself  is  only  an  assignment,  and, 
as  such,  the  claim  is  subject  to  pro  rata  dis- 
tribution; (2)  that  the  same  constitutes  an 
unlawful  preference  within  the  meaning  of 
the  act,  because  the  time  by  which  its  valid- 
ity must  be  determined  should  date  from  its 
reg^istration  and  not  from  its  execution. 

[1]  On  the  first  proposition,  there  are  sev- 
eral decisions  in  this  state,  to  the  effect  that, 
where  an  insolvent  grantor  executes  a  chat- 
tel mortgage  to  secure  a  pre-existing  debt 
and  same  conveys  practically  all  the  proper- 
ty owned  by  him,  it  is  proper  that  such  an 


instrument,  under  certain  circumstances, 
should  be  treated  as  an  assignment,  and  sub- 
ject to  the  provisions  of  law  in  reference  to 
that  class  of  conveyances.  Odom  v.  Clark, 
146  N.  O.  553.  eO  S.  E,  613;  Brown  v.  Nim- 
ocks,  124  N.  C.  417,  32  S.  B.  743;  Bank  v. 
Gilmer,  116  N.  C.  684,  22  S.  B.  2.  "To  hold 
otherwise,"  said  Associate  Justice  Avery,  in 
the  last-mentioned  case,  "would  be  to  nulli- 
fy the  act."  All  of  these  authorities,  how- 
ever, recognize  that,  notwithstanding  this 
legislation,  a  bona  fide  chattel  mortgage  may 
be  made,  and  we  are  clearly  of  opinion  that 
the  principle  of  these  decisions  should  not 
prevail  on  the  facts  of  this  case,  where  it 
appears  that  the  conveyance,  in  the  form  of 
a  chattel  mortgage,  on  property  greatly  ex- 
ceeding in  value  the  amount  of  the  debt,  was 
made  in  good  faith,  was  intended  by  the  par- 
ties as  such,  and,  for  a  substantial  part  of 
the  consideration,  $400  out  of  $700,  then 
presently  moving  between  them. 

[2,  31  And  the  second  proposition  must  also 
be  resolved  against  the  plaintiff.  On  this 
subject,  as  stated,  the  statute,  as  now  amend- 
ed, provides  that  an  unlawful  preference  ex- 
ists when  property  has  been  transferred  or 
conveyed  by  an  insolvent  assignor  within  four 
months  next  preceding  registration  of  the 
assignment  to  secure  a  pre-existing  debt,  and 
when  the  grantee  or  transferee  of  such  prop- 
erty knew,  or  had  reasonable  ground  to  be- 
lieve, that  the  grantor  was  insolvent  at  the 
time  of  making  such  conveyance  or  transfer, 
and  from  this  it  appears  that  to  destroy  a 
lien  given  in  good  faith,  on  the  ground  that 
the  same  constitutes  an  unlawful  preference, 
the  transfer  or  conveyance  must  be  for  (1) 
an  antecedent  debt;  (2)  the  property  must 
have  been  transferred  within  four  months 
next  preceding  registration  of  the  assign- 
ment; (3)  when  grantee  had  knowledge  or 
notice  of  insolvency.  On  the  question  of  a 
pre-existing  debt,  the  court  finds  that  the 
consideration  of  defendant's  mortgage  was 
for  $200,  cash  then  advanced,  and  an  indorse- 
ment to  the  bank,  then  made,  for  $500,  $200 
of  which  was  an  obligation  then  created  and 
$300  was  a  debt  for  which  Taylor,  the  mort- 
gagee, was  already  an  indorser.  On  these 
facts,  the  chattel  mortgage,  to  the  amount 
of  $400,  the  obligation  then  created,  was  not 
for  a  pre-existing  indebtedness,  and  to  that 
extent  in  any  event  would  be  collectible  as 
a  valid  lien  under  the  statute.  In  re  Farmer 
Supply  Co.  (D.  C.)  170  Fed.  502;  In  re  Wolf 
<D.  G.)  98  Fed.  84;  Remington  on  Bankrupt- 
cy, §  1328.  Inasmuch,  however,  as  $300  of 
the  consideration  had  been  already  incurred 
to  Taylor  by  reason  of  a  prior  indorsement 
(Remington's  Bankruptcy,  f  644),  the  ques- 
tion as  to  this  $300  will  depend  upon  the  cor- 
rect construction  of  the  statute  as  to  the 
time  from  which  the  four  months  is  to  be 
estimated.  Does  the  four  months  mentioned 
begin  from  the  time  when  the  instrument 
is  executed  or  when  the  same  is  registered? 
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The  statute,  as  hereinbefore  stated,  provides 
that  an  unlawful  preference  should  be  deem- 
ed to  exist  when  property  has  been  transfer- 
red or  conveyed  within  the  four  months,  and 
the  section  closes:  "And  when  the  grrantor 
knew  or  had  notice  of  the  insolvency  at  the 
time  of  making  such  conveyance  or  transfer." 
Thus  the  making  of  the  transfer  or  convey- 
ance is  the  time  expressly  fixed  by  the  stat- 
ute, and  there  is  nothing  in  the  law  that  jus- 
tifies the  court  in  adding  the  words  suggest- 
ed and  required  to  sustain  plaintlfiTs  posi- 
tion: "That  for  the  purposes  of  the  statute, 
the  registration  of  the  Instrument  sball  be 
considered  the  time  of  making."  It  was  con- 
tended for  the  plaintiff  that  our  Legislature, 
enacting  these  amendments,  evidently  design- 
ed to  make  our  law  of  assignments  corre- 
spond with  the  bankruptcy  act  (Act  July  1, 
1808,  c.  541,  30  Stat.  544  [U.  S.  Oorap.  St. 
1901,  p.  3418])  in  this  matter  of  preferences, 
and  that  the  federal  law  in  instruments  of 
this  character  makes  the  time  of  registration 
the  determinative  date,  and  that  this  was  the 
prevailing  construction  of  the  federal  courts, 
even  prior  to  the  amendment  of  1903  (Act 
Feb.  5,  1903,  c  487,  32  Stat  797  [U.  S.  Comp. 
St  Supp.  1911,  p.  1491]  to  the  bankruptcy 
law,  and  by  which  the  registration  was,  in  ex- 
press terms,  made  the  correct  date.  Godwin 
V.  Bank,  145  N.  C.  320-330,  59  S.  B.  154,  17 
L.  R.  A.  (N.  S.)  935;  32  Statutes  at  Large, 
pt.  1,  c.  487.  We  are  Inclined  to  the  opin- 
ion that  prior  to  the  amendment  referred  to 
the  weight  of  authority  in  the  federal  deci- 
sions was  against  plaintiff's  position  on  this 
question.  3  Remington  on  Bankruptcy,  S- 
1375,  p.  804,  in  which  the  author  says:  "But 
the  true  rule  before  the  amendment  of  1903 
was  contrary,  namely,  that,  if  the  actual 
transfer  took  place  before  the  four  months 
period,  It  was  good,  notwithstanding  the  re- 
eordlDg  or  registering  of  the  transfer  occur- 
red within  the  four  months  period."  The 
better  considered  decisions  before  the  amend- 
ment, holding  the  opposing  view,  rested  their 
case  chiefly  on  that  provision  in  the  present 
bankruptcy  act  which  made  the  period  of 
four  months  date  from  the  registration,  in 
reference  to  the  act  of  bankruptcy  where  it 
consisted  of  a  transfer  with  intent  to  de- 
fraud or  with  purpose  of  securing  a  prefer- 
ence. See  In  re  Klingaman  (D.  G.)  101  Fed. 
691.  There  is  no  provision  of  a  similar  kind 
as  an  aid  to  such  a  construction  of  our  stat- 
ute on  assignments;  on  the  contrary,  its  pro- 
vision in  regard  to  prohibited  preferences 
more  nearly  resembles  the  bankruptcy  act  of 
1867  (Act  March  2,  1867,  c.  176,  14  Stat.  517) 
chapter  8,  Loveland  on  BiRnkruptcy  (2d  Kd.) 
p.  1240,  in  which  the  section  as  to  these  pref- 
erences was  uniformly  construed  to  date 
from  the  actual  execution  or  making  of  the 
transfer,  and  not  from  the  registration.  101 
Fed.,  supra,  citing  Gibson  v.  Warden,  14 
Wall.  244.  20  L.  Ed.  797;   Sawyer  v.  Turpin, 


91  U.  S.  114,  23  L.  Ed.  235.  On  the  facts 
stated,  the  mortgage,  securing  defendant's 
debt,  was  executed  more  than  four  months 
before  the  registration  of  the  assignment, 
and  when  the  claimant  had  no  knowledge  or 
notice  of  the  assignor's  Insolvency,  and,  the 
execution  of  the  Instrument  and  not  the  reg- 
istration being  In  our  opinion  the  correct  pe- 
riod to  date  from,  the  claim  of  defendant  is 
not  an  unlawful  preference,  within  the  pro- 
visions of  our  law,  and  his  honor  made  the 
correct  ruling  In  directing  that  the  same  be 
paid  in  full. 

[4]  We  have  not  been  inadvertent  to  the 
fact  that  the  assignment  directly  recognizes 
the  validity  of  defendant's  mortgage,  and  in 
express  terms  is  made  subject  to  It,  nor  to 
the  authorities  which  hold  that  in  such  case 
the  trustee,  under  the  assignment,  is  bound 
by  the  lien  of  the  mortgage,  and  the  same 
must  be  considered  the  prior  claim.  Bank 
V.  Vass,  130  N.  O.  590,  41  S.  B.  791,  and  oth- 
er cases.  The  principle  of  these  decisions 
may  still  prevail,  in  proper  cases  (see  Piano 
Co.  V.  Spruill,  150  N.  C.  168,  63  S.  E.  723), 
but  in  the  case  of  general  assignments,  by 
express  provision  of  the  statute,  a  stipula- 
tion of  that  kind  will  not  avail  to  prevent 
recovery  by  the  trustee,  where  there  has  been 
an  unlawful  preference.  There  Is  no  error, 
nnd  the  Judgment  directing  payment  of  de- 
fendant's claim  in  full  is  affirmed. 

Affirmed. 


(160  N.  C.  303) 

EMPORIA  CX)NORI3TE  &  C?ONSTRUOTION 

CO.  V.  BOARD  OF  COM'RS  OF 

GRANVILLE  CfOUNTY. 

(Supreme  Court  of  North  -  Oarolina.     Oct  30, 

1912.) 

Contracts  (§  353*)— Construction  Con- 
tracts—Monthly Estimates  of  Work 
Done— Conclusiveness, 

A  construction  contract  provided  for 
monthly  payments  on  estimates  of  the  engi- 
noor,  and  for  a  final  estimate  by  him.  and 
t'  at  the  engineer  in  making  the  final  estimate 
should  not  be  bound  by  the  preceding  monthly 
estimates,  but  they  should  be  considered  en 
approximate.  The  contractor  performed  the 
contract.  The  engineer  made  monthly  esti- 
mates, but  made  no  final  estimate,  and  gave 
no  certificate  of  completion  of  the  work  ac- 
cording to  the  contract  Held^  in  an  action  by 
the  contractor,  that  an  instruction  dire<tiuK 
the  jury  to  find  the  value  of  the  contractor's 
work,  as  he  was  entitled  to  recover  its  reason- 
able worth,  and  that  the  monthly  estimates 
were  not  final,  and  that,  as  no  final  estimate 
was  made,  the  jury  must  consider  all  the  evi- 
dence and  assess  the  contractors  damages  at 
such  sum  as  they  found  to  be  the  reasonable 
value  of  what  was  done  in  the  performance  of 
the  contract,  and  for  which  no  payment  had 
been  made,  was  sufiSciently  favorable  to  the 
contractor. 

[Ed.,  Note.— For  other  cases,  see  0)n tracts. 
'^'"t.  Dig.  §§  93,  1829-1844;  Dec.  Dig.  | 
353.*] 

Appeal  from  Superior  Court,  Granville 
County;   Carter,  Judge. 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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Action  by  the  Emporia  Concrete  &  Con- 
struction Company  against  the  Board  of 
Commissioners  of  Granyllle  County.  From  a 
judgment  granting  insufficient  relief,  plain- 
tiff appeals.    Affirmed. 

Buford  &  Palmer,  of  Emporia,  Va.,  and  T. 
T.  Hicks,  of  Henderson,  for  appellant  B. 
S.  Royster  and  Graham  &  Deyin,  all  of  Ox- 
ford, for  appellee. 

WALKER,  J.  This  action  was  brought  to 
recover  $1,838.50  for  work  and  labor  done 
and  materials  furnished  by  the  plaintiff  for 
the  defendant  in  the  construction  and  repa- 
ration of  15  miles  of  a  public  road  under  a 
written  contract  between  the  parties.  It 
was  stipulated  therein  that  the  work  done  In 
each  month,  which  the  engineer  certified  had 
been  performed  in  accordance  with  the  con- 
tract, should  be  paid  for  on  the  15th  day  of 
the  next  month,  but  that  10  per  cent  should 
be  deducted  and  withheld  by  defendant  until 
the  final  completion  and  acceptance  of  the 
entire  work,  when  the  said  percentage  so 
retained,  together  with  the  balance  due,  as 
estimated  and  certified  by  the  engineer  for 
the  whole  work,  should  be  paid  by  the  de- 
fendant ProYision  was  made  for  a  final  es- 
timate by  the  engineer,  but  it  was  expressly 
agreed  that  the  engineer,  in  making  the  final 
estimate,  should  not  be  bound  by  the  preced- 
ing estimates  and  certificates  which  had  been 
made  from  month  to  month,  but  they  were 
to  be  considered  as  "approximate  to  the  final 
estimate,"  and  were  not  to  be  taken  or  con- 
strued as  an  acceptance  of  the  work  or  a  re- 
lease of  the  contractor  from  responsibility 
therefor,  until  the  final  estimate  had  been 
made  and  the  work,  in  its  entirety,  accepted 
as  completely  performed  according  to  the 
terms  of  the  contract  It  was  also  provided 
that  the  contract  could  be  annulled  at  the  dis- 
cretion of  defendant  in  which  case  the  con- 
tractor (plaintifE)  should  be  paid  "pro  rata 
according  to  the  amount  of  work  remaining 
to  be  done,  under  the  contract  as  compared 
with  the  cost  of  the  whole  work  specified 
therein,"  with  the  right  reserved  to  the  con- 
tractor, if  the  work  should  be  resumed,  to 
receive  the  prices  fixed  by  the  contract  for 
the  same;  that  is,  for  any  work  thereafter 
done.  It  appears  that  monthly  estimates  and 
certificates  thereof  were  made,  as  required 
by  the  contract  but  the  work  was  suspended 
or  discontinued  by  the  defendant  who  com- 
plained of  defective  construction,  but  the 
case  was  given  to  the  Jury  under  an  instruc- 
tion which  assumed,  and  so  directed  them, 
tliat  there  had  been  no  violation  of  the  con- 
tract by  the  plaintiff.  The  only  question  in 
the  case  was  how  much  the  plaintiff  was  en- 
titled to  recover  for  the  services  rendered 
and  materials  furnished  in  the  performance 
of  its  part  of  the  contract  There  was  no 
final  estimate  of  the  work,  and  no  certificate 
given  by  the  engineer  that  all  the  work  had 
bcien  done  according  to  the  contract     But 


plaintiff  contended  that,  in  the  absence  of 
such  an  estimate  and  certificate,  the  previ< 
ous  monthly  estimates  and  certificates  should 
be  regarded  as  final  and  conclusive  of  the 
amounts  due  the  plaintiff,  and  requested  the 
court  to  BO  instruct  the  jury,  which  request 
was  refused,  and  plaintiff  excepted.  In  their 
brief  counsel  for  plaintiff  very  frankly  stat- 
ed that  if  plaintiff  was  not  entitled  to  this 
instruction,  the  Judgment  should  be  affirmed, 
and  they  abandon  all  other  exceptions  ap- 
pearing in  the  case. 

The  court  instructed  the  Jury  to  find  what 
was  the  value  of  plaintiff's  work,  as  he 
would  be  entitled  to  recover  its  reasonable 
worth.  The  Jury  were  told  that  by  the  very 
terms  of  the  contract  the  monthly  estimates 
were  not  final  and  conclusive,  and  that  as  no 
final  estimate  was  made,  they  should  consid- 
er all  the  evidence  and  assess  plaintiff's  dam- 
ages at  such  sum  as  they  found  to  be  the 
reasonable  worth  of  what  was  done  in  the 
performance  of  the  contract  and  for  which 
no  payment  had  been  made.  The  jury  re- 
turned a  verdict  in  favor  of  plaintiff  for  $500. « 
Exceptions  were  duly  noted,  and  an  appeal 
taken  from  the  Judgment  on  the  verdict  We 
think  the  instruction  was  correct  His  honor 
would  not  have  been  warranted  in  a  charge 
to  the  jury  that  the  monthly  estimates  and 
certificates  should  be  final  and  conclusive, 
when  the  contract  expressly  states  that  they 
shall  not  be.  Such  an  instruction  would*  have 
the  effect  of  making  a  contract  for  the  par- 
ties, to  which  they  had  not  assented,  instead 
of  construing  the  one  they  had  made.  The 
contract  evidently  contemplated  two  sets  of 
certified  estimates,  those  to  be  submitted 
monthly,  and,  at  the  completion  of  the  work, 
a  final  estimate  which  should  be  conclusive 
when  duly  certified  as  correct  by  the  engi- 
neer. If  the  monthly  estimates  covered  al] 
the  work  done  and  should  be  taken  as  prima 
facie  correct  the  instruction  would  still  have 
been  erroneous,  as  it  required  the  court  to 
charge  that  they  were  final  and  conclusive, 
and  entitled  the  plaintiff  to  recover  $1,786.- 
10  and  interest  The  court  gave  the  plaintiff 
the  full  benefit  of  the  monthly  estimates,  as 
evidence  of  the  amount  due  the  plaintiff,  and 
the  charge  was  as  favorable,  in  this  resi>ect 
as  the  law  permitted  it  to  be. 

Plaintiff's  counsel  relied  on  Burgin  v. 
Smith,  151  N.  C.  561,  66  S.  E.  607,  McDonald 
V.  McArthur,  154  N.  C.  122,  69  S.  E.  832, 
Sweet  V.  Morrison,  116  N.  Y.  19,  22  N.  E.  276, 
15  Am.  St  Rep.  376,  Condon  v.  Railway  Co., 
55  Va.  302,  and  other  cases  of  their  class, 
but  we  think  they  have  no  bearing  upon  the 
question  now  before  us.  If  there  had  been 
a  final  estimate,  or  even  if  the  work  had  been 
accepted  under  certified  monthly  estimates, 
without  the  provision  in  the  contract  as  to 
the  inconclusive  character  of  such  estimates, 
those  cases  might  and  perhaps  would,  be 
pertinent  authorities,  but  the  facts  in  this 
case,  and  those  upon  which  the  decisions 
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were  based  In  tbe  cases  dted,  are  essential- 
ly different  In  tbe  absence  of  any  stipula- 
tion fixing  tbe  price  of  tbe  work  performed 
by  plaintiff,  it  was  entitled  to  receive  its  rea- 
sonable wortb  and  no  more.  Tbis  tbe  jury 
bas  ascertained  to  be  $500.  A  contract  sim- 
ilar, in  substantial  respects,  to  tbe  one  upon 
wbicb  tbis  suit  is  based,  was  considered  and 
construed  in  O'Brien  v.  Mayor  of  New  York, 
139  N.  Y.  543,  35  N.  E.  323,  and  tbe  conclu- 
sion we  bave  reacbed  is  in  full  accord  witb 
tbe  decision  in  tbat  case.  It  may  be  tbat 
tbe  facts  disclosed  in  tbe  record  are  stronger 
in  favor  of  tbe  defendant  tban  tbose  in  tbe 
case  we  bave  cited  were  in  favor  of  the  de- 
fendant in  that  case.  If  there  is  any  differ- 
ence in  tbe  two  cases,  it  is  in  favor  of  de- 
fendant in  tbe  case  at  bar. 

We  find  tbat  there  was  no  error  committed 
at  the  trial. 

No  error. 


aao  N.  c.  809) 

OSBORNE   V.   SOUTHERN  RY.   OO. 

(Supreme  Court  of  North  Carolina.     Oct.  30, 

1012.) 

1.  Railroads  (i  350*)— Operation— Crossing 
Accidents  — Contbibutobt  Negligence  -— 
Jury  Question. 

In  ap  action  agrainst  a  railroad  company 
for  death  of  a  traveler  at  a  highway  crossing, 
in  a  collision  between  a  train  and  a  waron 
in  which  he  was  riding,  whether  he  was  guilty 
of  contributory  negligence  keldy  under  the  evi- 
dence, a  jury  question. 

[Ed.  Note. — For  other  cases,  see  Railroids, 
Cent  Dig.  1§  1152-1192 ;    Dec.  Dig.  §  350.*] 

2.  Trial  (§  143*>—Province  op  Jury— Non- 

SUTT. 

On  a  motion  for  nonsuit,  a  conflict  of  evi- 
dence requires  submission  to  the  Jury,  however 
favorable  the  evidence  may  be  to  defendant's 
view  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  {§  342,  343 ;    Dec.  Dig.  |  US*] 

3.  Appeal  and  Error  (§  927*)— Review- 
Scope  AND  Extent— Motion  eor  Nonsuit. 

On  review  of  a  motion  for  nonsuit,  the 
Supreme  Court  must  consider  the  evidence  in 
the  view  most  favorable  to  plain tifif. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §8  2912,  2917,  3748,  3758, 
4024 ;    Dec.  Dig.  §  927.»] 

4.  Railroads  (5  348*)—Operation— Crossing 
Accidents  —Contributory  Negligence  — 
Evidence. 

In  an  action  against  a  railroad  for  death 
of  a  traveler  at  a  highway  crossing,  any  op- 
portunity by  bim  to  see  and  to  hear  the  train 
which  killed  him  can  be  considered^  in  deter- 
mining whether  he  did  see  it,  but  is  not  con- 
clusive evidence  of  that  fact. 

[Ed.  Note. — For  other  cases,  see  Railroids, 
Otent  Dig.  U  1138-1150;    Dec.  Dig.  8  348.*  1 

Appeal  from  Superior  Court,  Granville 
County;    W'hedbee,  Judge. 

Action  by  II.  T.  Osborne,  administrntor, 
against  the  Southern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 


Hicks  &  Stem,  of  Oxford,  and  T.  T.  Hlcka, 
of  Henderson,  for  appellant  B.  S.  Royster^ 
of  Oxford,  for  appellee. 

WALKER,  J.  [1  ]  Plalntirs  Intestate  was 
struck  by  one  of  defendant's  engines,  and 
killed,  while  riding  on  a  wagon  with  J.  E. 
Puckett  over  a  crossing.  There  was  evi- 
dence to  the  effect  that  the  men  in  the 
wagon  looked  and  listened,  and  did  not  hear 
or  see  the  train,  which  was  approaching. 
They  could  not  see  it,  because  of  ohstruc- 
tions.  The  plalnUlTs  witness  J.  E.  Puckett 
testified:  "When  I  got  there,  I  stopped, 
looked,  and  listened ;  neither  saw  nor  heard 
the  train  before  the  horses  were  on  the 
track.  I  was  unable  to  see  it  on  account 
of  the  orchard,  fence,  honeysuckle  vines, 
and  the  cut.''  He  also  stated  that  a  train 
could  not  be  seen  until  he  had  reached  a 
point  a  few  feet  from  the  track,  or  very 
near  it.  There  was  also  evidence  that  the 
engineer  did  not  give  any  signal  for  the 
crossing  by  blowing  the  whistle  or  ringing 
th^  bell  of  the  engine,  and  evidence  to  the 
contrary.  There  was  evidence  tending  to 
show  that  a  person  on  the  crossing  could 
have  been  seen  by  the  engineer,  when  300 
or  400  feet  from  it  The  evidence  upon  the 
material  question  In  the  case  was  con* 
flicting. 

[2]  Defendant  requested  the  court  to  enter 
a  judgment  of  nonsuit  upon  the  evidence* 
as  plaintiff's  intestate  was  guilty  of  such 
contributory  negligence,  in  driving  upon  the 
crossing  without  looking  or  listening,  as  bar- 
red his  recovery.  The  judge  could  not  have 
done  so  without  deciding  an  issue  of  fact» 
which  he  is  forbidden  to  do;  that  being 
the  function  of  the  jury.  Pell's  Revisal,  i 
535,  and  cases  cited  In  note.  The  evidence 
favorable  to  defendant's  view  of  the  case 
may  be  ever  so  strong  and  persuasive;  but,, 
if  there  is  a  conflict  of  testimony,  it  must 
be  left  to  the  jury,  and  they  must  find  the 
facts.  This  is  a  case  where  there  was  a 
serious  dispute  as  to  the  facts,  which,  of 
course,  carried  the  case  to  the  jury. 

[3]  It  is  our  duty,  upon  a  motion  for  a 
nonsuit,  to  consider  tiie  evidence  in  the  view 
most  favorable  to  the  plaintiff,  for  at  least 
one  reason,  which  is  that  the  Jury  may 
adopt  his  version  of  the  facts  as  the  true 
one.  It  would  be  contrary  to  all  our  de- 
cisions to  discard  the  proof  In  his  favor,, 
and  consider  only  that  favorable  to  the  de- 
fendant, or  to  permit  the  latter  to  over^ 
throw  the  former,  even  if  it  is  more  rea- 
sonable and  convincing.  Such  a  course 
would  contravene  the  express  terms  oi*  the 
statute,  and  would  nullify  its  plain  and  ex- 
plicit injunction  that  we,  as  judges,  should 
confine  ourselves  to  the  law  of  the  case, 
and  leave  the  finding  of  facts  to  the  jury. 

The  ruling  of  the  court  Is  sustained  by 
Cooijer  V.  Railroad,  140  N.  C.  200,  52  S.  E. 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  6  Rep'r  Indexet 
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d32,  3  li.  R.  A.  (N.  S.)  891,  6  Ann.  Cas.  71, 
in  which  Justice  Hoke  said:  "(1)  A  trav- 
eler on  the  highway,  before  crossing  a  rail- 
road track,  as  a  general  rule,  is  required 
to  look  and  listen,  to  ascertain  whether  a 
train  is  approaching;  and  the  mere  omis- 
sion of  the  trainmen  to  give  the  ordinary 
or  statutory  signals  will  not  relieve  him 
of  this  duty.  (2)  Where  the  view  is  unob- 
structed, a  traveler,  who  attempts  to  cross 
a  railroad  track  under  ordinary  and  usual 
conditions  without  first  looking,  when,  by 
doing  so,  he  could  note  the  approach  of  a 
train  in  time  to  save  himself  by  reasonable 
effort,  is  guilty  of  contributory  negligence. 

(3)  Where  the  view  is  unobstructed,  a  trav- 
eler may  ordinarily  rely  upon  his  sense  of 
hearing;  and  if  he  does  listen,  and  is  in- 
duced to  enter  on  a  public  crossing  because 
of  the  negligent  failure  of  the  company  to 
give  the  ordinary  signals,  this  will  usually 
be  attributed  to  the  failure  of  the  company 
to  warn  the  traveler  of , the  danger,  and  not 
imputed  to  him  for  contributory  negligence. 

(4)  There  may  be  certain  qualifying  facts 
and  conditions  which  so  complicate  the 
question  of  contributory  negligence  that  it 
becomes  one  for  the  Jury,  even  though  there 
lias  been  a  failure  to  look  or  listen;  and 
a  traveler  may,  in  exceptional  instances,  be 
relieved  of  these  duties  altogether,  as  when 
gates  are  open  or  signals  given  by  watch- 
man, and  the  traveler  enters  on  the  cross- 
ing reasonably  relying  on  the  assurance  of 

safety." 

Applying  these  principles  to  the  case,  it 
will  appear  by  a  bare  reading  of  the  evl- 
dei^e  that  it  should  not  have  been  with- 
drawn from  the  Jury  by  granting  a  non- 
amlt  The  jury,  by  their  verdict,  evidently 
found  that  the  intestate  and  J.  E.  Pucikett 
did  look  and  listen,  in  the  exercise  of  that 
degree  of  care  characteristic  of  the  man  of 
ordinary  prudence,  and,  further,  that  no 
signal  from  the  approaching  train  was 
given.  Hinkle  v.  Railroad,  109  N.  O.  473, 
13  S.  E.  884,  26  Am.  St  Rep.  581;  Alex- 
ander V.  Railroad,  112  N.  O.  720,  16  S.  E. 
896;  Russell  v.  Railroad,  118  N.  C.  1098,  24 
S.  B.  512;  Norton  v.  Railroad,  122  N.  C. 
910,  29  S.  E.  886. 

In  Mesic  v.  RaUroad,  120  N.  G.  490,  26 
S.  £.  633,  after  stating  that  it  is  the  duty 
of  a  traveler  on  the  highway,  when  he  aiv 
proaches  a  railroad  crossing,  to  look  and 
listen,  even  though  the  railroad  may  have 
been  negligent,  the  court  says:  *'The  rule, 
however,  does  not  prevail  where  to  look 
would  be  useless  on  account  of  obstructions, 
natural  in  themselves,  or  such  as  had  been 
placed  by  accident  or  design  by  the  com- 
pany's employes  on  their  tracks,  ♦  •  • 
ard  when  at  the  same  time  the  engifneer  bad 
failed  to  sound  tlie  whistle  or  ring  the  bell 
for  tile  crossing,  and  In  consequence  of  this 
failure    the    plnintifT   hnd    been    Induced    to 


go  upon  the  track  and  take  the  risk.**  The 
principal  authorities  are  cited  in  Cooper  v. 
Railroad,  supra,  and  explained,  and  no  fur- 
ther reference  to  them  or  comment  on  them 
is  required  to  clarify  the  subject.  The  prin- 
ciples governing  such  cases  as  these  are  too 
well  known  and  too  firmly  established  to  be 
misunderstood  or  to  require  any  vindication. 

[4]  It  cannot  now  be  successfully  argued, 
because  there  was  evidence  that  the  intes- 
tate could  have  seen  the  coming  train,  that 
therefore  he  did  see  It.  His  opportunity  to 
see  and  to  hear  was  a  circumstance,  If  it 
existed,  which  the  jury  could  consider  in 
ascertaining  whether  he  did  see,  but  was 
not  conclusive  evidence  of  the  fact  in 
Mayes  v.  Railroad,  119  N.  C.  758,  26  S.  E. 
148,  the  present  Chief  Justice  says:  "We 
do  not  understand  the  defendant  to  com- 
plain that  the  Jury  was  not  instructed  that 
the  looking  and  listening  must  be  done  with 
proper  care;  but  his  proposition  is  that  if 
the  plaintiff  looked  and  listened,  and  might 
have  seen  or  heard,  and  did  not  see  or  hear, 
as  a  proposition  of  law  he  did  not  look  and 
listen.  That,  however,  is  a  matter  of  fact, 
and  not  a  proposition  of  law.  By  'looking 
and  listening'  the  Jury  must  have  undi^i 
stood,  under  the  terms  of  the  charge,  'look- 
ing and  listening  with  proper  attention.' 
Defendant  is  traveling  in  a  circle  [when  he 
argues  that]  If  the  plaintiff  looked  and 
listened  with  care,  he  saw  or  beard  the  ap- 
proaching train,  if  he  could  have  done  so; 
and  if  be  did  not  see  and  hear  it,  when  h. 
might  have  done  so,  then  he  did  not,  with 
proper  attention,  look  and  listen.''  This 
answers  defendant's  main  contention. 

There  was  no  error  in  tiie  case,  that  we 
have  been  able  to  discover,  after  a  careful- 
examination  of  it. 

No   error. 

aeo  N.  C.  168) 
CAUDLE  et  al.  v.  MORRIS  et  aL 

(Supreme  Court  of  North  Carolina.     Oct.  30, 

1912.) 

1.  Homestead  (8  213*)— Action  to  Recovkb 
Land— Pleading. 

If  defenrlnut,  in  nn  nrtinn  to  recover  land, 
desires  to  claim  a  homestead  tbereio,  he  must 
assert  bis  riglits  by  proper  averment  Id  the 
answer. 

[Kd.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  §§  304-.W) :    Dec.  Diff.  §  213.*! 

1.  Judgment  (|  248*)— Issues  and  Prock. 

Where,  in  an  action  to  recover  land,  a 
claim  of  homestead  was  neither  alleged  in  the 
answer  nor  proved,  the  court  erred  in  awarding 
defendant  a  homestead  ri;2;ht  in  the  land. 

[Ed.   Note.— For  other   cases,   see   .Tndfrment, 
Cent.  Dig.  §§  434,  439.  440;    Dec.  Dig.  $  248.* J 

3.  Homestead  (8  142*)— Rights  of  Widow- 
Dow  ek. 

Under  the  constitutional  provision  that,  if 
the  owner  of  a  homestead  die  leaving  a  widow, 
bnt  no  children,  the  same  shall  be  exempt  from 
the  debts  of  the  husband,  a  widow  was  not  en- 
titled to  an  allowance  of  homestead  in  the  land 


*Por  other  canes  see  siame  topic  and  section  NUMBER  In  Dec  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
7GS.E.-^2 


18 


76  SOUTHEASTERN  REPORTER 


(N.a 


of  her  husband,  in  an  action  by  the  heirs  to 
recover  possession,  where  a  sale  of  the  land 
was  not  necessary  to  pay  the  husband's  debts. 
[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  |§  271-280 ;   Dec  Dig.  |  142.*] 

4.  Homestead  (§  177*)— Conveyance. 

Where  a  husband  and  wife  conveyed  the 
homestead  right  of  the  wife  in  certain  tracts  of 
real  property  in  controversy,  the  wife  could  not 
obtain  a  homestead  allowance  out  of  the  land 
after  her  husband's  death. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  §§  344-347 ;    Dec.  Dig.  §  177.*] 

5.  Judgment  (§   251*)— Pleadinos—Issubs— 
Answer 

It  is  the  duty  of  a  defendant  in  ejectment 
to  set  up  every  claim  he  has  to  the  land  in  con- 
troversy, and  he  is  precluded  from  sustaining 
any  claim  to  the  land  not  pleaded. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  i  437 ;    Dec.  Dig-  §  251.*] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty; Peebles,  Judge. 

Action  by  W.  H.  T.  Caudle  and  others 
against  Mollle  Morris  and  others.  From  so 
much  of  a  judgment  for  plaintiffs  as  adjudg- 
ed that  defendant  Morris  was  entitled  to  a 
homestead  in  the  land  In  controversy,  plain- 
tiffs appeal.    Modified  and  affirmed. 

See,  also,  158  N.  C.  594.  74  S.  E.  98. 

These  issues  were  submitted  by  the  court  to 
the  jury: 

"1.  Was  the  execution  of  the  deed  from  A. 
B.  Emery  to  his  son  Vance  procured  by  fraud 
and  undue  Influence?    Answer:   No. 

**2.  Did  the  defendant  Bryant  Smith  ac- 
quire title  to  the  lands  In  question  under 
the  deed  from  J.  C.  L.  Harris,  commissioner, 
to  him?    Answer:   No. 

"3.  Is  the  plaintiff  Mrs.  Loretta  Caudle,  as 
devisee,  entitled  to  recover  the  lands  describ- 
ed In  the  complaint?    Answer:  No. 

"4.  Did  A.  B.  Emery,  at  the  time  he  sign- 
ed the  deed  to  A.  Vance  Emery,  have  mental 
capacity  to  make  a  deed?    Answer:   Yes. 

"5,  Are  the  plaintiffs  Loretta  Caudle,  Sarah 
Smith,  and  Fannie  Pulley  the  owners  as  ten- 
ants in  common  of  the  lands  mentioned  In 
the  complaint,  subject  to  the  homestead  of 
Vance  Emery's  widow?    Answer:    Yes. 

**6.  What  damages.  If  any,  are  the  above- 
named  plaintiffs  entitled  to  recover?  An- 
swer:  One  penny  each. 

"6a.  Did  the  defendant  Bryant  Smith 
fraudulently  receive  and  hold  the  deed  from 
J.  C.  L.  Harris,  commissioner?    Answer :  No. 

"7.  If  so,  when  did  the  plaintiffs  first  learn 
of  such  fraud  on  the  part  of  said  Smith? 
Answer:   , 


(« 


*8.  When  did  the  plaintiffs  first  learn  that 
Bryant  Smith  claimed  the  land  In  controver- 
sy as  his  own  under  the  deed  from  J.  C.  L. 
Harris,  commissioner?  Answer:  April  term 
of  court,  1908. 

"9.  When  was  this  action  commenced  as 
against  Bryant  Smith  in  his  Individual  capac- 
ity? Answer:  June  10,  1911,  as  devisee  of 
her  father. 

''10.  Is  the  action  of  Loretta  Caudle  and 


husband  as  devisee  of  ber  father  barred  by 
the  statute  of  limitations?    Answer:  Yes." 

Whereupon  the  court  rendered  judgment 
that  the  plaintiffs  herein,  to  wit,  Mrs.  Loret- 
ta Caudle,  Mrs.  Sarah  Smith,  and  Mrs.  Fan- 
nie Pulley,  recover  of  the  defendant  Bryant 
Smith  the  lands  described  in  the  complaint, 
subject  to  the  homestead  of  Mollle  Morris, 
the  widow  of  A.  V.  Emery,  during  its  con- 
tinuance. The  said  plaintiffs  excepted  to  so 
much  of  the  judgment  as  adjudged  Mollle 
Morris  to  be  entitled  to  a  homestead  in  the 
lands  in  controversy,  and  appealed. 

R.  N.  Simms  and  Douglass,  Lyon  &  Doug- 
lass, all  of  Raleigh,  for  appellants.  R.  C. 
Strong,  of  Raleigh,  for  appellees. 

BROWN,  J.  This  action  was  brought  to 
recover  possession  of  certain  tracts  of  land 
from  defendant  Bryant  Smith,  to  whom  they 
were  attempted  to  be  conveyed  by  J.  C.  L. 
Harris,  commissioner.  The  land  was  origin- 
ally the  property  of.  A.  B.  E)mery.  The  find- 
ings of  the  jury  (not  excepted  to)  confirm  the 
title  of  his  son  A.  Vance  EJmery  and  destroy 
the  title  of  Bryant  Smith. 

It  is  admitted  in  the  record  that  Vance 
Emery  died  Intestate,  leaving  no  child,  and 
that  the  three  feme  plaintiffs,  named  in  the 
judgment,  are  his  heirs  at  law  and  next  of 
kin,  and  that  the  defendant  Mollle  is  his  wid- 
ow, and  that  defendant  Bryant  Smith  is  in  pos- 
session of  the  land.  Plaintiffs,  by  excepting 
to  that  part  of  the  fifth  Issue,  and  also  to  the 
judgment  exempting  the  homestead  of  Mollle 
Morris  from  their  recovery,  present  the  ques- 
tion on  this  appeal  as  to  whether,  under  the 
pleadings,  evidence,  and  the  form  in  which 
this  action  is  brought,  his  honor  erred  in  ad- 
judging that  Mollle  Morris  is  entitled  to  a 
homestead  in  the  lands  in  controversy  as 
against  these  plaintiffs.  The  exception  is 
well  taken. 

[1]  1.  As  contended  by  the  learned  counsel 
for  plaintiffs,  there  is  no  such  claim  or  plea 
of  homestead  set  up  in  the  answer  of  either 
Bryant  Smith  or  Mollle  Morris.  It  has  been 
uniformly  held  by  this  court  that  in  an  ac- 
tion to  recover  land,  if  the  defendant  desires 
to  claim  a  homestead  therein,  he  should  as- 
sert his  rights  by  proper  averment  in  the  an- 
swer. Wilson  V.  Taylor,  98  N.  C.  279,  3  S. 
E.  494.  In  the  opinion  the  court  says:  **No 
issue  in  regard  to  the  homestead  was  raised 
by  the  pleadings,  and  there  was  no  question 
in  relation  thereto  as  appears  from  the  rec- 
ord till  after  the  verdict.  The  issues  are 
raised  by  the  pleadings"— citing  Hinson  v. 
Adrian,  92  N.  C.  121.  The  court  further 
says:  *'In  all  $he  cases  cited  by  counsel  for 
the  defendants,  the  claim  to  the  homestead 
was  presented  by  the  pleadings."  This  case 
has  been  cited  and  approved  in  a  number  of 
cases  given  in  the  annotated  edition  of  our 
Reports,  and  is  directly  in  point,  and  deter- 
minative of  this  appeal. 


*For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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[2]  2.  There  Is  not  only  a  lack  of  allegata, 
but  also  of  probata,  supporting  tbe  claim  of 
homestead,  and  It  has  been  repeatedly  held 
that  both  are  essential.  There  is  not  a  scin- 
tilla of  evidence  In  the  record  that  Vance 
Emery  owed  any  debts  that  his  personal  es- 
tate was  insufficient  to  pay.  The  deed  from 
J.  C.  L.  Harris,  commissioner,  to  Bryant 
Smith,  who  was  the  administrator  of  Vance 
Emery,  refers  to  a  proceeding  to  make  real 
estate  assets,  instituted  by  said  administra- 
tor against  Mollie  F.  Morris,  formerly  Mol- 
lie  F.  Emery;  but  it  is  expressly  disclosed 
that  these  plaintiffs,  the  only  heirs  at  law  of 
Vance  Emery,  were  not  parties  to  it  In  re- 
ferring to  that  proceeding  in  his  charge,  his 
honor  declared  it  to  be  a  proceeding  for  par- 
tition in  these  w^ords:  "We  have  had  a  lot  of 
fuss  about  this  little  piece  of  land.  They 
told  us  that  Smith  had  bought  the  land  at 
his  own  sale,  alleging  fraud  and  everything; 
but  on  examination  of  the  papers  I  find  he 
did  not  buy  any  land  at  all,  so  that  his  part 
is  eliminated.  The  proceeding  for  partition 
to  sell  the  land  made  the  widow  a  party, 
and  these  children  were  not  parties,  and  this 
deed  did  not  affect  them  at  all.  The  title  is 
In  them,  if  A.  V.  Emery  had  title  to  It." 
Smith,  the  administrator  of  Vance  Emery, 
was  examined  as  a  witness  in  his  own  behalf, 
and  failed  to  testify  to  any  unpaid  and  out- 
standing indebtedness  against  the  estate  that 
the  personal  property  was  insufficient  to  pay. 

[3]  It  is  stated  in  the  record,  after  the 
**case  on  appeal,"  that  "the  proceedings  al- 
lotting the  whole  land  to  the  widow  of  A. 
V.  Emery  were  introduced."  These  proceed- 
ings are  not  in  tbe  record,  and  it  does  not 
appear  whether  they  were  ex  parte,  or  were 
instituted  on  behalf  of  creditors  in  accord- 
ance with  the  statute.  A  widow  is  not  en- 
titled to  homestead  against  the  heirs  at  law, 
when  there  are  no  creditors,  but  only  to 
dower.  The  language  of  the  Constitution 
declares  that,  "if  the  owner  of  a  homestead 
die,  leaving  a  widow  but  no  children,  the 
same  shall  be  exempt  from  the  debts  of  her 
husband,"  etc.  Watts  v.  Leggltt,  66  N.  C. 
197.  It  must  be  borne  in  mind  that  this  is 
not  a  proceeding  to  sell  the  land  to  pay  debts, 
but  an  action  by  the  heirs  at  law  to  recover 
possession  of  it  from  the  defendant  Bryant 
Smith,  who  admits  that  he  is  in  possession. 

[4]  3.  There  is  another  reason  why  Mol- 
lie F.  Morris  is  not  entitled  to  a  homestead 
in  this  land,  and  that  Is  because  she  and  her 
husband  by  deed  dated  April  17,  1901,  duly 
conveyed  **the  homestead  right  of  the  said 
Mollie  F.  Morris  in  the  aforesaid  eight  tracts 
of  land,  as  heretofore  laid  off  and  allotted 
to  her  as  the  wife  of  A.  V.  Emery,  to  the 
said  Bryant  Smith,  his  heirs  and  assigns,  for- 
ever." It  appears  from  Exhibit  B,  attached 
to  the  case  on  appeal,  that  this  was  over- 
looked by  the  learned  Judge,  and,  had  it  been 
called  to  his  attention,  that  he  would  have 


omitted  from  the  Judgment  the  words  ''sub- 
ject to  the  homestead  of  the  widow  of  A.  V. 
Einery." 

[5]  4.  Bryant  Smith  cannot  claim  the 
homestead  of  Mollie  Morris  for  himself,  be- 
cause he  set  up  no  such  claim  in  his  answer, 
and  put  his  whole  title  In  issue,  and  that  was 
decided  adversely  to  him  under 'the  second 
issue.  It  was  his  duty  to  set  up  every  claim 
he  had  to  the  land,  and  he  Is  precluded  as  to 
those  he  might  have  set  up,  but  did  not 
Wagon  Co.  v.  Byrd,  119  S.  O.  461,  26  S.  B. 
144.  Again,  it  Is  contended  that,  when  Mrs. 
Morris  conveyed  bet  homestead  right  in  the 
land,  she  terminated  the  homestead  exemp- 
tion, as  a  homestead  is  now  considered  a  de- 
terminable exemption,  a  mere  *'cessat  execu- 
tio,"  and  not  an  estate  in  land.  It  is  not 
necessary  to  decide  the  point;  but  in  view  of 
recent  decisions  of  this  court  it  may  be  that 
Bryant  Smith,  as  assignee  of  Mrs.  Morris, 
cannot  set  up  the  claim  of  homestead  exemp- 
tion, even  as  against  creditors,  much  less 
against  the  heirs  at  law.  Joyner  v.  Sugg, 
132  N.  C.  580,  44  S.  E,  122.  See  note,  sec- 
tion 11,  p.  378,  Connor  &  Cheshire  on  Consti- 
tution. 

Let  the  Judgment  of  the  superior  court  be 
modified  in  accordance  with  this  opinion,  by 
striking  out  the  words  "subject  to  the  home- 
stead interest  of  Mollie  Morris,  the  widow  of 
A.  V.  Emery,  during  Its  continuance,"  and, 
as  so  modified,  the  judgment  is  affirmed. 
The  appellees,  the  defendants,  will  be  taxed 
with  costs  of  this  appeal. 

Modified  and  affirmed. 

HOKE,  J.,  concurs  In  resulL 


(93  8.  C.  71^ 

McLEOD    T.    ATT^ANTTO    COAST   LINE 

R.  CO. 

(Supreme  Pourt  of   South  Carolina.     Oct  28, 

1912.) 

1.  Railroads    (§   44.3*)— Stock   on   Track- 
Injury— Negligence— Evidence. 

That  a  mule  was  killed  while  on  defend- 
ant railroad  company's  ripht  of  way  prima 
facie  shows  negligence  of  tiie  company. 

[Ed.   Note. — For   other   cases,   see    Railroads. 
Cent.  Dig.   §8   1008-1620;    Dec.  Dig.  $  443.»J 


2.  Evidence  (|  588*)— Credibility  of  Wit- 
nesses. 

Any  incentive  of  a  witness  to  exonerate 
himself  from  blame,  his  character,  manner  of 
testifying,  and  tbe  probability  of  bis  testimony 
being  true,  are  matters  properly  considered  by 
the  jury  in  determining  the  weight  to  be  giv- 
en such  testimony. 

[E3d.    Note. — For   other   cases,    see    E'videncte, 
Cent   Dig.  S  2437;    Dec.   Dig.    S  5S8.*J 

3.  Railroads    (§   446*)- Stock    on   Track- 
Injury— Negligence— Jury  Question. 

In  an  action  against  a  railroad  company 
for  death  of  a  mule  on  its  track,  the  pre- 
sumption of  negligence  arising  from  the  acci- 
dent was  sufficient  to  take  the  question  of 
negligence   to    the   jury,   as  against   testimony 


«For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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of  defendant's  employ^,  which  tended  to  over- 
come the  presumption. 

[EU,  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.   {§  1627-1641;    Dec.  Dig.  i  446.*] 

Appeal  from  Ck>inmon  Pleas  Circuit  Court 
of  Berkeley  County;   S.  W.  G.  Shlpp,  Judge. 

"To  be  officially  reported." 

Action  b^  Joseph  McLeod  against  the  At- 
lantic Coast  Line  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Mordecai  &  Gadsden.  Rutledge  &  Hagood, 
and  Octavus  Cohen,  all  of  Charleston,  for 
appellant  E.  J.  Dennis,  of  St  George,  for 
respondent 

WOODS,  J.  On  the  trial  of  this  action  for 
the  recovery  of  the  value  of  a  mule  killed 
by  one  of  the  defendant's  trains,  the  plain- 
tiff introduced  evidence  showing  that  the 
mule  was  killed  by  the  train  while  grazing 
on  his  property,  through  which  the  railroad 
ran.  To  rebut  the  presumption  of  negligence 
by  the  defendant,  arising  from  the  fact  of 
the  killiug,  the  defendant  introduced  the  tes- 
timony of  the  engineman  of  the  train  to  the 
effect  that  the  train  was  running  at  the  reg- 
ular speed,  and  that  the  mule  came  on  the 
track  from  behind  a  hedge  or  embankment 
so  suddenly  that  it  was  impossible  to  stop 
the  train  before  striking  him.  The  circuit 
judge  refused  to  direct  a  verdict  in  favor  of 
the  defendant,  and  the  Jury  found  a  verdict 
of  $250,  the  value  of  the  mule. 

[1]  The  question  made  by  the  appeal  Is 
whether  the  evidence  on  the  part  of  the  de- 
fendant so  conclusively  rebutted  the  pre- 
sumption of  negligence  arising  from  the  fact 
of  the  killing  that  no  other  reasonable  in- 
ference could  be  drawn  than  that  the  de- 
fendant exercised  due  care. 

The  rule  in  Danner's  Case,  4  Rich.  330, 
55  Am.  Dec.  678,  is  thus  explained  by  Chief 
Justice  Simpson,  in  Joyner  v.  Railway,  26 
S.  C.  49,  1  S.  E.  52 :  "Briefly,  that  case  de- 
cided that,  in  cases  like  that  before  the 
court,  evidence  by  the  plaintiff  that  his  cattle 
had  been  killed  by  a  railroad  train  proved 
by  legal  inference  the  absence  of  due  care, 
— in  other  words,  the  presence  of  negligence 
— at  least  so  far  as  to  allow  the  plaintiff  to 
rest  and  to  await  the  defendant's  testimony ; 
the  plaintiff  being  entitled  to  recover,  unless 
the  defendant's  testimony  removed  or  over- 
threw the  prima  fades  thus  made  out  by 
the  plaintiff.  It  was  a  Judicial  determina- 
tion of  the  effect  which  such  testimony  offer- 
ed by  the  plaintiff,  should  have  in  all  such 
cases,  and  it  was  established  from  the  ne- 
cessity of  the  case.  To  state  the  rule  and  its 
effect  somewhat  more  distinctly,  we  may 
say  that  while,  as  a  general  rule,  the  plain- 
tiff, in  order  to  establish  negligence  which 
he  has  charged,  and  which  is  the  gist  of  his 
action,  should  prove  the  existence  of  facts 
and  circumstances,  if  within  his  power,  suf- 


ficient to  exclude  the  idea  of  due  care,  yet 
in  cases  like  that  below  Danner's  Case  has 
established  the  principle  (which  may  be  re 
garded  as  an  exception  to  the  general  rule) 
that  proof  of  the  single  fact  of  the  killing 
of  plaintiff's  cattle  shall  have  the  effect,  in 
the  first  instance,  of  proof  of  all  the  facts 
necessary  to  show  negligence;  the  court  in 
that  case  determining,  not  that  the  plaintiff 
could  recover  without  proving  negligence,  or 
that  it  was  the  duty  of  the  defendant  to  dis- 
prove it  in  advance  of  the  plaintiff  proving 
it,  but  that  the  plaintifTs  evidence  was  suf- 
ficient prima  facie  to  establish  it" 

Applying  this  rule,  the  killing  of  the  mule 
in  this  case  was  itself  a  probative  fact 
which,  in  contemplation  of  law,  tended  to 
prove  negligence.  Just  as  the  fact  of  long  de- 
lay in  the  delivery  of  a  telegram,  or  injury 
of  a  passenger  through  an  agency  or  instru- 
mentality of  a  carrier,  are  probative  facts 
tending  to  prove  negligence  of  the  telegrapb 
company  or  the  carrier.  Such  facts,  having 
the  force  of  evidence,  are  often  spoken  of 
as  gi^•lng  rise  to  presumption  of  negligence. 
In  Baker  v.  Telegraph  Co.,  87  S.  C.  174,  69 
S.  E.  151,  the  court  undertook  to  point  out 
that  such  presumptions  stand  as  evidence  of 
negligence  until  overthrown:  "When  any 
fact  raises  a  presumption  of  negligence,  the 
general  rule  is  that  such  fact  Itself  stands 
as  evidence  of  negligence  throughout  the  tri- 
al, to  be  weighed  by  the  Jury  along  with  the 
rebutting  evidence  of  the  defendant  In  de- 
ciding whether  the  preponderance  on  the  Is- 
sue of  negligence  is  on  the  side  of  the  plain- 
tiff or  the  defendant;  and  It  follows  that 
when  this  general  rule  is  applicable  the  court 
cannot  adjudge  that  there  is  no  evidence  bf 
negligence,  and  on  that  ground  grant  a  non- 
suit or  direct  a  verdict  In  favor  of  the  de- 
fendant Joyner  v.  S.  0.  Ry.  Co..  26  S.  C. 
49,  1  S.  E.  52;  Mack  y.  South  Bound  Ry. 
Co.,  52  S.  C.  323,  29  S.  E.  905,  40  L.  R.  A. 
679,  68  Am.  St.  Rep.  913;  Hutto  v.  S.  A.  L. 
Ry.,  81  S.  C.  567,  62  S.  E.  835;  Griffith  y. 
A.  O.  L.  Ry.,  82  S.  C.  252,  64  S.  E.  222 ;  Hit- 
ter v.  A.  C.  L.  Ry.,  83  S.  C.  213,  65  S.  E.  175 ; 
Sullivan  y.  Charleston  &  W.  C.  Ry.,  85  S.  C. 
532,  67  S.  E.  905.  The  general  rule  is  not, 
however,  always  applicable;  for  the  evi- 
dence offered  by  the  defendant  may  explain 
so  clearly  the  act  on  which  the  presumption 
of  negligence  rests,  and  show  due  care  so 
plainly  and  indisputably,  that  the  presump- 
tion originally  created  would  be  completely 
destroyed.  When  no  reasonable  man  could 
fall  to  come  to  the  conclusion  that  the  pre- 
sumption had  been  so  destroyed,  and  there 
is  no  other  evidence  of  negligence,  then  it 
would  not  only  be  within  the  power  of  the 
court,  but  its  duty,  to  order  a  nonsuit  or  di- 
rect a  verdict  for  the  defendant  Taking 
extreme  illustrations,  supix)se,  after  proof 
of  long  delay  In  delivery  of  a  telegram,  or 
of  entire  failure  to  deliver  it,  the  defendant 
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6hoii]d  prodace  a  written  order  from  the 
plaintiff,  directing  It  to  hold  his  telegrams 
until  he  called  for  them,  or  should  have  the 
evidence  of  credible  and  disinterested  wit- 
nesses undisputed  by  the  plaintiff  that  the 
plaintiff  himself  had  given  a  wrong  address : 
it  could  hardly  be  contended  in  such  cases, 
that  the  original  presumption  of  negligence 
arising  from  failure  to  deliver  or  from  delay 
in  delivery  would  remain  a  scintilla  of  evi- 
dence." 

[2,  31  Was  the  evidence  of  negligence  in 
this  case  furnished  by  the  fact  of  the  killing 
so  overcome  by  the  evidence  offered  by  the 
defendant  that  it  did  not  at  the  end  stand 
as  a  scintilla  of  evidence?  The  testimony  as 
to  due  care  came  from  the  engineman,  the  em- 
plor6  of  the  defendant  to  whom  the  negli- 
gence, if  any,  would  be  chargeable.  The 
strong  incentive  of  such  a  witness  to  clear 
himself  of  blame,  the  character  of  the  wit- 
ness, his  manner  of  testifying,  the  probabili- 
ty of  his  account,  the  difl&culty  which  some 
men  who  wish  to  tell  the  truth  have  in  ac^ 
knowledging  themselves  to  be  in  fault,  these 
are  all  facts  to  be  taken  into  account  by  the 
jury  in  estimating  the  weight  to  be  given  to 
the  testimony  of  the  witness.  It  is  true  that 
circumstances  or  other  direct  evidence  may 
so  support  the  testimony  of  an  employ^  that 
no  other  than  a  conclusion  favorable  to  him 
on  these  points  could  be  reasonably  reached ; 
and  in  such  a  case  it  would  be  the  duty  of 
the  court  to  announce  the  conclusion  of  law 
that  the  presumption  of  negligence  from  the 
killing  of  live  stock  had  been  completely  re- 
butted, and  that  the  plaintiff  could  not  re- 
cover. In  this  case,  however,  there  was  noth- 
ing before  the  court  but  the  presumption  of 
negligence  arising  from  the  killing  of  the 
mule,  which  stood  as  evidence  of  negligence, 
unless  entirely  overthrown,  and  in  the  evi- 
dence of  the  engineman  tending  to  overcome 
the  presumption.  In  view  of  the  considera- 
tions, above  stated,  which  might  have  af- 
fected the  credibility  of  the  witness^  It  was 
for  the  jury,  and  not  the  court,  to  say 
whether  this  testimony  was  sufficient  to  out- 
weigh the  evidence  furnished  by  the  pre- 
sumption of  negligence  arising  from  the  mere 
fact  of  the  killing. 

Affirmed. 

GARY,  C.  J.,  and  HYDRICK,  WATTS,  and 
FRASER,  JJ.,  concur. 


m  S.  C.  49) 

CRAIG   V.    AUGUSTA-AIKEN   RY.    (X>. 

(Supreme  Court  of  South  Carolina.     Oct.  28, 

1912.) 

Stkeet  Railroads  (§  118*)— Intoxicatbd 
PASSENcjEKs—I^iiECTioN— Action  fob  Inju- 
ry—I. nstklxtions. 

In  an  artion  against  an  electric  railway 
conipan.v  for  injury  to  an  intoxicated  passen- 
ger    who   was  struck    by   one    car   after   bein;; 


ejected  from   another,   instructioDS   held  erro- 
neous. 

[IDd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  §§  25^209;  Dec.  Dig.  i 
118.  ♦] 

Gary,  C.  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court, 
Aiken  County;   S.  W.  G.  Shipp,  Judge. 

**To  be  officially  reported." 

Action  by  M.  O.  Craig  against  the  Augus- 
ta-Alken  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Reversed. 

The  following  are  defendant's  exceptions. 

"(1)  The  presiding  judge  erred  In  charging 
the  jury  as  follows:  *It  Is  the  duty  of  the 
railroad  company  to  look  out  for  people  on 
Its  track,  and,  if  the  company  discovers  a 
person  on  its  track,  It  is  the  duty  of  the 
people  in  charge  of  that  car  to  use  the  high- 
est degree  of  care,  to  use  every  available 
means  in  their  power  to  stop  the  car  to  pre 
vent  the  taking  of  human  life,  if  they  can  do 
80  without  endangering  other  passengers  on 
their  car' — ^the  error  being  that  It  Is  not  the 
general  duty  of  a  railroad  company  to  keep 
a  lookout  for  people  on  its  track.  And  the 
said  charge  placed  a  higher  duty  on  the  de- 
fendant after  discovering  a  person  on  the 
track  than  the  law  requires,  was  misleading 
to  the  Jury,  harmful  and  prejudicial  to  the 
rights  of  the  defendant. 

"(2)  The  presiding  judge  erred  in  charging 
the  jury:  'When  a  person  Is  on  the  crossing, 
they  owe  him  the  duty  of  ordinary  care,  and, 
of  course,  that  Is  a  stronger  term  than  will- 
fully not  to  Injure  him' — the  error  being 
that  said  charge  placed  upon  the  defendant 
a  greater  duty  than  was  possible  for  it  to 
perform,  was  misleading  and  confusing  to 
the  Jury,  and  prejudicial  to  the  defendant's 
rights. 

"(3)  The  presiding  Judge  erred  In  charging 
the  plaintiff's  third  request,  especially  the 
following  part  thereof:  *But  people  lawfully 
upon  a  public  highway  at  a  railway  crossing 
are  not  trespassers,  even  though  they  are  ly- 
ing down  thereon,  In  a  helpless,  drank  con- 
dition, and  the  railroad  under  these  circum- 
stances would  be  bound  to  exercise  greater 
care  to  such  person  than  if  he  were  a  bald 
trespasser' — the  error  being  that  a  person 
under  such  circumstances  would  be  a  tres- 
passer, and  the  defendant  would  owe  him  no 
duty  except  not  to  willfully  injure  him  after 
discovering  him  In  that  position.  Further- 
more, said  request  was  a  charge  on  the  facts, 
in  that  it  Instructed  the  Jury  what  facts 
would  not  constitute  a  trespasser,  contrary 
to  the  provision  of  the  Constitution  which 
inhibits  the  presiding  judge  from  charging 
on  the  facts. 

**(4)  The  presiding  Judge  erred  in  charging 
plaintiff's  fourth  request,  especially  that  por- 
tion thereof  which  charges  that  if  the  motor- 
man  'sees  or  could  have  seen  ao  object  on 
the  track  that  from  all  appearances  may  be 
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a  human  being,  unable  to  avolcl  danger,  it  is 
bis  duty  to  resolve  all  doubts  in  favor  of  tbe 
preservation  of  life,  and  to  immediately  use 
every  available  means,  short  of  imperiling 
the  Lives  of  his  passengers,  to  stop  the  car  in 
time  to  avoid  the  injury* — ^the  error  being 
that  said  charge  was  a  charge  on  the  facts 
contrary  to  the  provision  of  the  Constitution 
which  inhibits  the  presiding  judge  from 
charging  on  the  facts.  And  said  charge  was 
especially  harmful  because  the  undisputed 
proof  showed  that  the  plaintiff  was  down 
drunk,  and  asleep  on  defendnnt's  track  at 
the  time  he  was  injured. 

"(5)  The  presiding  judge  erred  in  charging 
plaintiffs  ninth  request,  which  was  as  fol- 
lows: *That  it  is  true  a  drunken  person  could 
not  be  run  over  by  a  car,  unless  he  were  on 
the  track,  yet  the  fact  alone  that  a  person 
is  on  a  railway  track  at  a  public  crossing  in 
a  drunken  and  helpless  condition  need  not 
necessarily  be  contributory  negligence,  nor 
will  it  necessarily  defeat  him  from  recover- 
ing damages  for  his  injuries,  for,  if  that 
were  the  law,  then  no  drunken  person  on  a 
railway  track  could  ever  recover  damages. 
In  such  case  the  law  does  not  bar  the  person 
from  damages,  even  though  his  presence  on 
the  railway  track  in  a  helpless  drunken  con- 
dition may  be  due  to  negligence  on  his  part, 
for,  if  the  jury  believe  from  the  evidence 
that  notwithstanding  such  person*s  condi- 
tion the  defendant's  motorman  could  have 
avoided  the  injury  by  keeping  a  reasonable 
lookout  ahead  on  the  track,  but  failed  to  do 
so,  then,  if  such  failure  to  perform  his  duty 
formed  the  main  or  proximate  cause  of  the 
injury  without  which  it  could  not  have  hap- 
pened, you  should  find  a  verdict  in  favor  of 
the  plaintiflT — the  error  being  that  said  re- 
quest was  a  charge  on  the*  facts,  in  that  it 
instructed  the  jury  that  certain  facts  would 
not  necessarily  constitute  contributory  neg- 
ligence, when  this  was  a  question  of  fact 
entirely  for  the  jury.  Furthermore,  the  said 
request  instructed  the  jury  that,  even  if 
plaintilTs  presence  on  the  track  in  a  drunk- 
en, helpless  condition  was  due  to  his  own 
negligence,  they  should  still  find  a  verdict 
for  plaintiff  if  the  defendant's  negligence 
formed  the  main  or  proximate  cause  of  the 
injury.  Such  charge  completely  destroyed 
defendant's  defense  of  contributory  negli- 
gence, and  was  error. 

"(6)  The  presiding  judge  erred  in  charging 
plaintiff's  tenth  request,  especially  so  much 
thereof  as  charged  the  jury  that,  if  plaintiff 
was  entitled  to  recover,  they  could  compen- 
sate him  for  the  damages  sustained  *both 
present  and  prospective,*  and  that  they  could 
give  him  such  damages  as  would  equal  the 
difference  between  what  the  plaintiff  could 
earn  before  the  injury  and  what  he  now 
earns  after  the  injury  over  a  length  of  time 
equal  to  what  you  may  expect  him  to  live, 
according  to  the  mortuary  table.  And  in 
charging  the  jury  that,  if  they  found  that 
the  plaintiff  was  entitled  to  punitive  dam- 


ages, in  arriving  at  the  amount  of  the  ver- 
dict  'you  have  the  right  to  take  Into  con- 
sideration the  proven  wealth  of  the  defend- 
ant*— the  error  being  that  said  charge  in- 
structed the  jury:  (1)  That  they  could  enter 
the  field  of  conjecture  and  award  speculative 
and  uncertain  damages;  (2)  that  said  charge 
was  a  charge  on  the  facts,  in  that  it  instruct- 
ed the  jury  that  they  could  compute  the 
length  of  plaintiff's  life  merely  from  the  time 
they  expected  him  to  live  according  to  the 
mortuary  table,  when  that  table  is  only  so 
much  evidence  to  be  considered  in  arriving  at 
the  length  of  time  plaintiff  would  live,  and 
thereby  instructed  the  jury  that  they  could 
enter  the  field  of  conjecture  in  arriving  at 
plaintiffs  damage;  (3)  because,  as  there  was 
not  a  scintilla  of  evidence  tending  to  show 
the  wealth  of  the  defendant,  it  was  error  to 
charge  the  jury  that  they  could  take  into  con- 
sideration the  proven  wealth  of  the  defend- 
ant in  forming  their  verdict  if  they  found 
plaintiff  entitled  to  punitive  damages. 

"(7)  The  presiding  judge  erred  while  com- 
menting on  defendant's  first  request  in  charg- 
ing the  jury:  *Or  if  his  [the  plaintiff's]  in- 
juries were  the  result  of  his  own  careless- 
ness he  could  not  recover,  unless  he  shows 
that  his  injuries  were  caused  by  the  negli- 
gence of  the  defendant* — ^the  error  being 
that,  if  plaintiffs  injuries  were  caused  by 
his  own  carelessness,  he  could  not  recover 
by  showing  that  they  were  caused  by  the 
negligence  of  the  defendant,  because  in  such 
case  his  own  contributory  negligence  would 
defeat  his  recovery. 

"(8)  The  presiding  judge  erred  in  refusing 
to  charge  defendant's  sixth  request,  the  er- 
ror being  that  as  the  testimony  was  not  only 
conflicting,  but  practically  conclusive  that 
the  location  where  plaintiff  was  injured  and 
the  surroundings  thereof  had  been  changed 
at  the  time  the  photographs  and  map  offered 
in  evidence  were  made,  and  were  entirely 
different  from  what  they  were  when  the  in- 
jury occurred,  the  said  request  stated  a 
sound  proposition  of  law  which  defendant 
was  entitled  to  have  charged  to  the  jury. 

"(9)  The  presiding  judge  erred  in  charging 
the  jury  on  the  subject  of  'notice*  at  the 
verbal  requests  of  plaintiff's  council  as  fol- 
lows: *Mr.  Foreman,  if  a  motorman  on  a  car 
has  notice  that  a  person  is  on  the  track,  it 
is  the  duty  of  the  motorman  to  watch  out 
for  him,  it  is  his  duty  to  exercise  care,  when 
be  is  notified  that  a  person  might  be  expect- 
ed to  be  upon  the  crossing.  Now,  if  be  sim- 
ply neglects  his  duty  inadvertently,  that 
would  be  a  case  of  ordinary  negligence,  to 
which  contributory  negligence,  if  proved, 
would  be  a  defense,  but,  if  his  duty  is  call- 
ed to  his  attention,  then  he  fails  to  do  his 
duty  and  injures  some  one,  causes  an  in- 
jury to  some  one,  you  have  a  case  of  willful- 
ness, to  which  contributory  negligence  would 
not  be  a  defense* — the  error  being:  (1)  That 
as  there  was  no  evidence  that  notice  was 
given  the  motorman  that  the  plaintiff  or  any 
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other  person  'might  be  expected  to  be  on  the 
crossing*  where  plaintiff  was  injured,  or 
any  other  crossing,  such  charge  was  mis- 
leading, not  applicable  to  the  evidence  and 
the  law,  and  was  prejudicial  to  the  rights  of 
the  defendant  (2)  That,  as  there  was  no 
evidence  that  the  motorman*s  attention  was 
called  to  his  duty,  such  charge  was  mislead- 
ing, not  applicable  to  the  law  and  evidence 
of  the  case,  and  prejudicial  to  the  rights  of 
the  defendant  (3)  The  said  charge  was  a 
charge  on  the  facts  contrary  to  the  provision 
of  the  Constitution  which  prohibits  the  pre- 
siding Judge  from  charging  on  the  facts,  in 
that  said  charge  instructed  the  Jury  in  effect 
that  if  the  motorman  received  the  notice  tes- 
tified to  in  the  record,  and  then  failed  to  look 
out  for  the  plaintiff,  you  have  a  case  of  will- 
fulness. Such  charge  stated  to  the  Jury  that 
such  facts  would  constitute  willfulness  when 
this  was  a  question  entirely  for  the  Jury. 
(4)  That  even  if  the  motorman  was  told  by 
the  crew  on  the  car  going  to  Augusta  to  look 
out  for  a  man  put  off  the  car,  and  he  failed 
to  do  so,  this  would  not  amount  to  'a  case 
of  willfulness,'  and  it  was  harmful  error  to 
so  instruct  the  Jury.  After  such  charge  the 
Jury  was  bound  to  find  a  verdict  for  plain- 
tiff." 

Boykin  Wright  and  Geo.  T.  Jackson,  both 
of  Augusta,  Ga.,  for  appellant  Croft  & 
Croft,  of  Aiken,  for  respondent 

WOODS,  J.  The  pleadings  and  Issues  in- 
volved in  this  cause  are  set  out  in  the  opin- 
ion of  the  Chief  -  Justice  in  the  former  ap- 
peal. 89  S.  C.  161,  71  S.  B.  983.  It  is  enough 
to  say  here  that  plaintiff  became  a  passenger 
on  defendant's  car  at  Augusta,  intending  to 
get  off  at  Langley,  that,  on  account  of  his 
drunkenness  and  outrageous  behavior,  de- 
fendant's agents  ejected  him  from  the  car, 
and  that  some  time  afterwards  he  was  run 
over  and  injured  by  another  car  going  in 
the  opposite  direction.  The  allegations  up- 
on which  plaintiff  based  his  cliarge  of  ac- 
tionable negligence  and  willfulness  were  (1) 
shoving  the  plaintiff  from  the  car  with  great 
violence;  (2)  leaving  the  plaintiff  in  a  help- 
less condition  on  or  so  near  the  track  that 
defendants  servants  knew  or  should  have 
known  that  he  was  in  great  danger  of  being 
run  over  by  other  cars;  (3)  the  failure  of 
the  servants  of  defendant  in  charge  of  the 
car  which  ran  over  plaintiff  to  keep  a  suffi- 
ciently vigilant  lookout  after  they  had  been 
warned  that  he  might  be  on  the  track.  The 
defenses  were  (1)  a  general  denial  of  the 
acts  of  negligence  and  willfulness  charged  in 
the  complaint;  (2)  the  allegations  that  the 
plaintiff  as  a  passenger  so  threatened  the 
agents  of  the  defendant  with  a  knife  and 
used  such  profanity  and  behaved  so  violent- 
ly, to  the  terror  and  vexation  of  the  other 
passengers,  that  the  agents  of  the  defendant 
ejected  him,  using  only  such  force  as  was 
iiecessary ;   (3)  negligence  of  the  plaintiff  in 


lying  down  on  the  track  In  an  intoxicated 
condition  as  the  sole  cause  of  his  injury; 
(4)  contributory  negligence  in  lying  down  on 
the  track  while  intoxicated.  On  the  trial  of 
the  issues  thus  made  the  Jury  found  a  ver- 
dict against  the  defendant  for  $500. 

The  exceptions  assign  numerous  errors  in 
the  charge  to  the  Jury.  The  requests  were 
numerous  and  intricate,  so  numerous  and 
Intricate  that  possibly  they  seemed  to  the 
Jury  to  obscure  rather  than  elucidate  the 
issues.  There  was  error  in  charging  that  it 
is  the  duty  of  persons  in  control  of  a  car, 
when  they,  discern  a  person  on  the  track, 
"to  use  the  highest  degree  of  care,  to  use 
every  available  means  in  their  power  to  stop 
the  car  to  prevent  the  taking  of  human  life, 
if  they  can  do  so  without  endangering  other 
passengers  on  their  car."  Due  care,  not  the 
highest  degree  of  care,  is  required  under 
such  circumstances.  Sentell  v.  Southern  Ry., 
70  S.  C.  183,  49  S.  B.  215.  Whether  due 
care  requires  the  doing  of  everything  short 
of  injuring  the  passengers  to  prevent  injury 
to  the  person  on  the  track  depends  upon  the 
circumstances,  and  is  a  question  of  fact  for 
the  Jury.  It  is  true,  as  urged  by  defendant's 
counsel,  that  it  is  for  the  Jury  to  say  what 
due  care  requires  of  a  motorman  who  has 
notice  "that  a  person  might  be  expected  to 
be  on  the  crossing,"  but  it  is  so  clearly  his 
duty  under  such  circumstances  to  look  out 
for  such  person  that  the  charge  to  that  ef- 
fect cannot  be  regarded  prejudicial   error. 

As  a  matter  of  law  it  cannot  be  said  that 
photographs  and  diagrams  of  the  place  of 
the  accident  were  not  admissible,  and  could 
not  be  considered  because  there  had  been 
changes  since  they  were  taken.  If  the 
changes  were  not  so  great  as  to  make  the 
photographs  and  diagrams  entirely  mislead- 
ing, they  could  be  properly  introduced;  al- 
lowance being  made  for  the  changes.  The 
exception  on  this  point  is  not  well  taken. 

The  measure  of  damages  and  the  items  to 
be  considered  in  estimating  tbem  were  stated 
by  the  circuit  Judge  in  accordance  with  the 
law  as  laid  down  in  numerous  cases.  There 
was  no  evidence-  of  the  wealth  of  the  de- 
fendant. Therefore  the  charge  that  it  might 
be  taken  into  consideration  in  awarding  pu- 
nitive damages  was  erroneous.  But  the  er- 
ror could  not  be  material,  since  it  is  very 
clear  that  the  verdict  of  $500  for  the  loss 
of  an  arm  did  not  include  punitive  damages. 

There  was  prejudicial  error  in  the  ninth 
request  to  charge  which  was  given  to  the 
Jury,  especially  that  part  italicized  below,  in 
that  it  specifically  directed  the  Jury  that  if 
a  particular  act  of  omission — the  failure  to 
keep  a  lookout — was  the  main  or  proximate 
cause  of  the  injury,  without  which  it  would 
not  have  happened,  the  plaintiff  could  never- 
theless recover,  although  it  should  be  found 
that  the  plaintifiTs  being  on  the  track  in  a 
helpless,  drunken  condition  was  negligence  on 
his  part    "That  it  is  true  a  drunken  person 
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conld  not  be  rnn  over  by  a  car  unless  he  werci 
on  the  track,  yet  the  fact  alone  that  a  person 
Is  on  a  railway  track  at  a  public  crossing  In 
a  drunken  and  helpless  condition  need  not 
necessarily  be  contributory  negligence,  nor 
will  It  necessarily  defeat  him  from  recover- 
ing damages  for  his  injuries,  for,  if  that  were 
tlie  law,  then  no  drunken  person  on  a  rail- 
road track  could  ever  recover  damages.  In 
8uch  cases  the  Icuio  does  not  har  the  person 
from  damages,  even  though  his  presence  on 
the  railway  track  in  a  helpless,  drunken  con- 
dition may  he  due  to  negligence  on  his  part, 
for,  if  the  jury  believe  from  the  evidence 
that  nottoith-standing  such  person^s  condition 
the  defendant's  motorman  could  have  avoid- 
ed the  injury  hy  keeping  a  reasonable  look- 
out ahedd  on  the  track,  but  failed  to  do  so, 
then  if  such  failure  to  perform  hds  duty 
formed  the  main  or  proxim^ite  cause  of  the 
injury,  without  which  it  could  not  have  hap- 
pened, you  should  find  a  verdict  in  favor  of 
the  plaintiff."  It  is  true  that  the  circuit 
Judge  in  charging  this  request  and  in  other 
portions  of  the  charge  stated  the  general  law 
of  contributory  negligence;  but  that  by  no 
means  cured  the  error  of  selecting  a  particu- 
lar alleged  omission  of  the  defendant — failing 
to  keep  a  lookout — and  saying  to  the  Jury  that 
if  the  defendant  was  negligent  in  that  par- 
ticular, and  that  was  the  proximate  or  main 
cause  of  the  injury,  the  plaintiff  could  re- 
cover, although  they  should  find  to  be  neg- 
ligent a  particular  act  of  the  plaintiff — ^being 
drunk  and  helpless  on  the  track.  Even  if 
the  defendant  was  negligent  in  not  keeping 
a  proper  lookout,  the  plaintiff  could  not  re- 
cover if  his  being  on  the  railroad  track  In 
a  drunk  and  helpless  condition  was  a  proxi- 
mate cause  of  his  injury,  and  was  due  to 
his  own  negligence.  The  error  of  charging 
to  the  contrary  was  manifestly  highly  prej- 
udicial. 

The  other  points  discussed  in  the  argu- 
ment do  not  require  particular  discussion, 
since  the  views  of  the  members  of  the  court 
have  been  recently  stated  in  the  cases  of 
Carter  v.  Railway,  75  S.  B.  952,  and  Wilson 
V.  Railway,  75  S.  E.  1014. 

I  think  the  Judgment  should  be  reversed. 

HYDRICK,  J.,  concurs.  FRASER,  J., 
concurs  in  the  result  WATTS,  J.,  disqual- 
ified. 

GART,  O.  J.  (dissenting).  This  is  the  sec- 
ond appeal  herein ;  the  first  beings  reported 
In  89  S.  a  161,  71  S.  E.  983. 

For  convenience,  we  reproduce  the  state- 
ment then  made  by  the  court,  which  was  as 
follows: 

"This  is  an  action  for  actual  and  punitive 
damages,  alleged  to  have  been  sustained  by 
the  plaintiff  through  the  negligence  and  wan- 
tonness of  the  defendant  The  complaint  al- 
leges that  on  the  22d  of  September,  1906,  the 
plaintiff  became  a  passenger  on  the  defend- 


ant's car  at  Augusta,  Ga.,  for  the  purpose  of 
being  carried  to  Langley,  S.  C;  that  soon 
after  the  car  had  started  the  plaintiff  be- 
came so  Incapacitated  as  to  be  utterly  help- 
less, and  was  forcibly  ejected  and  left  in  a 
dangerous  place  by  the  defendant;  that  the 
defendant  warned  its  servants  to  look  out 
for  the  plaintiff  while  operating  its  other 
cars  over  said  track,  but  that  they  negligent- 
ly and  wantonly  failed  to  keep  a  proper  look- 
out for  the  plaintiff,  in  consequence  of  which 
one  of  its  cars  ran  over  his  arm,  thereby  ren- 
dering amputation  necessary. 

'*The  defendant  denied  the  allegations  of 
negligence  and  wantonness,  and  for  a  de- 
fense alleged:  *That  at  the  time  mentioned 
in  the  amended  complaint  plaintiff  was  a 
passenger  on  a  car  of  the  defendants  rail- 
road in  Aiken  county,  S.  C,  and  being  guilty 
of  disorderly  conduct,  and  drawing  a  knife, 
and  therewith  threatening  the  agents  of  de- 
fendant, and  cursing,  to  the  terror,  annoy- 
ance, and  vexation  of  a  large  number  of 
other  passengers  on  said  car,  the  conductor 
of  said  car  stopped  his  train,  where  such 
offense  was  committed,  and  ejected  said 
plaintiff  from  said  car,  using  only  such  force 
as  was  necessary  to  accomplish  such  remov- 
al.' The  defendant  also  set  up  the  defense 
of  contributory  negligence.*' 

The  Jury  rendered  a  verdict  In  favor  of 
the  plaintiff  for  $500,  and  the  defendant  ap- 
pealed upon  exceptions,  which  will  be  report- 
ed. The  exceptions  will  be  considered  in  reg- 
ular order. 

E'irst  exception.  There  are  three  reasons 
why  so  much  of  the  exception  cannot  be  sus- 
tained as  assigns  error  on  the  part  of  his 
honor,  the  presiding  Judge,  in  charging  the 
Jury  that  It  is  not  the  general  duty  of  a 
railroad  company  to  keep  a  lookout  for  peo- 
ple on  its  track:  (1)  Because  the  language 
of  the  presiding  Judge  forms  only  part  of 
a  sentence,  and  when  considered  in  connec- 
tion with  the  entire  sentence,  and  the  other 
portions  of  the  charge,  it  will  be  seen  that 
it  is  free  from  error.  (2)  Because  a  similar 
ruling  as  applied  to  the  facts  of  this  case 
was  made  upon  the  former  appeal  and  is 
res  adjudicata.  Jones  v.  Railway,  65  S.  CL 
410,  43  S.  E.  884.  The  case  of  Butler  v.  Rail- 
way,  90  S.  O.  273,  73  S.  E.  185,  shows  Uiat 
such  was  the  ruling  of  this  court  upon  the 
former  appeal  herein,  for  it  says:  '*It  was 
held  in  Craig  v.  Railway,  89  S.  C.  161  [71 
S.  E.  983],  that  it  is  the  duty  of  a  railway 
company  to  keep  a  lookout  for  persons  and 
pedestrians  on  its  track  at  a  railway  cross- 
ing." (3)  Because  the  defendant  recognized 
this  principle,  when  his  fourth  request  was 
charged,  which  b^gan  as  follows:  ''The  Jury 
is  further  charged  that  while  it  is  the  duty 
of  a  motorman  to  exercise  ordinary  care^ 
to  keep  a  reasonable  lookout  for  persons  oa 
the  railroad  track,  on  a  public  crossing/' 
etc.  The  remainder  of  the  charge  set  out 
in  the  exception  merely  states  a  well  rec- 
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ognized  rale  of  conduct,  both  in  tbe  civil  and 
criminal  law.  Furthermore,  there  is  nothing 
in  this  part  of  the  charge,  upon  which  the 
assignment  of  error,  can  be  properly  predi- 
cated. 

Second  exception.  In  the  first  place,  this 
instruction  when  considered,  as  it  must  be, 
in  connection  with  the  entire  charge,  is  free 
from  error;  and,  in  the  second  place,  even 
if  erroneous,  it  was  not  prejudicial. 

Third  exception.  The  exception  contains 
only  a  portion  of  plaintiCTs  third  request, 
which  was  charged  by  the  presiding  judge; 
and,  when  considered  in  connection  with  the 
entire  request,  it  is  free  from  error. 

Fourth  exception.  Tbe  language  of  the 
presiding  Judge  in  the  exception  is  only  a 
part  of  plalntiflTs  fourth  request  which  was 
charged  with  modifications.  When  it  is  con- 
sidered together  with  tbe  entire  request  and 
the  modifications,  it  is  free  from  error. 

Fifth  exception.  The  presiding  Judge  mod- 
ified the  request,  and,  when  tbe  language 
thereof  is  considered  in  connection  with  the 
modification  and  the  general  charge,  it  is 
free  from  error. 

Sixth  exception.  There  was  a  lengthy 
modification  of  tbe  request,  and,  When  the 
charge  is  considered  in  its  entirety,  there  is 
no  error. 

Seventh  exception.  When  the  charge  as  a 
whole  is  taken  into  consideration,  It  will  be 
seen  that  tbe  exception  cannot  be  sustained. 

Eighth  exception.  The  appellant  has  fail- 
ed to  show  that,  even  if  there  was  error,  it 
wsj^  prejudicial. 

Ninth  exception.  Tbe  appellant  has  failed 
to  show  that,  even  if  there  was  error,  it  was 
reversible. 

For  ttH3se  reasons,  I  dissent 
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1912.) 

L  APTEAI,    and    ErBOB    (§    1042*) — HAnHLESS 

Error— Plbadino. 

In  an  action  against  a  railroad  company 
for  iniary  to  a  horse  in  transit,  it  was  not 
prejudicial  error  to  refuse  to  strike  from  the 
coroplaiDt  an  allegation  that  plaintiff  had  pre- 
viously shipped  a  horse,  and  that  the  compa- 
ny, in  Tlolation  of  instructions  to  ship  it  on 
a  through  freight,  kept  it  unreasonably  long 
on  the  road  and  roughly  handled  it,  causing 
damage,  where  the  trial  judge  correctly  sub- 
mitted the  issues  and  limited  the  recoverable 
damages  to  those  arising  in  the  particular 
case. 

[Ed.  Xote,— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  4110-4114;    Dec.   Dig.  $ 

2.  Cabriebs   a  228*)— Testimony  Concern - 
iNo    Similar    Transactions— Admissibil- 

ITT. 

In  an  action  against  a  railroad  company 
for  negligent  injury  to  a  horse  in  transit, 
plaintiff  was  properly  permitted  to  detail  in 
full  the  conversation  he  had  with  defendant's 
ag(»nt  concerning  the  instructions  he  gave  when 


he  shipped  the  horse,  though  the  cottversation 
disclosed  that  defendant  had  disregarded  plain- 
tiff's directions  in  previous  transportation  of 
another  horse. 

[Ed.  Note.— Tor  other  cases,  see  ('arriers. 
Cent.  Dig.  H  957-960;    Dec.  Dig.  |  228.*] 

8.  Trial   (|   256*)— Instructions— Requests 

—Necessity. 

A  party  who  desires  more  specific  instruc- 
tion on  a  point  than  that  given  must  re- 
quest it 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {i  628-641 ;    Dec.  Dig.  |  266.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County.  ' 

Action  by  C.  P.  Osteen  against  the  Atlan- 
tic Coast  Une  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Mark  Reynolds,  of  Sumter,  for  appellant 
L.  D.  Jennings,  of  Sumter,  for  respondent 

WATTS,  J.  This  was  an  action  by  plain- 
tiff against  the  defendant  for  actual  and 
punitive  damages  for  an  alleged  injury  to 
a  horse  shipped  by  plaintiff  over  defendant's 
road  from  Sumter,  S.  C,  to  Robbins,  S.  C. ; 
the  defendant  l)eing  charged  with  causing 
the  injury  by  the  careless,  reckless,  willful, 
and  wanton  manner  in  which  it  acted  in 
the  shipment  and  care  of  the  horse.  The 
amount  sued  for  was  $1,999. 

The  cause  was  tried  before  his  honor, 
Judge  Copes,  and  a  Jury  in  November,  1911. 
The  ^ury  awarded  $100  actual  damages  and 
$600  punitive  damages.  On  motion,  the 
Judge  granted  a  new  trial,  unless  the  plain- 
tiff remitted  $600  upon  the  record.  This 
the  plaintiff  did,  and  defendant  appealed  up- 
on eight  allegations  of  error.  At  the  hearing 
of  the  case  by  this  court,  appellant  withdrew 
the  seventh  and  eighth  exceptions. 

[1]  The  first  exception  is:  (1)  "Because 
his  honor  erred  in  refusing  Appellant's  mo- 
tion to  strike  out  from  tbe  third  paragraph 
of  the  complaint  the  following:  'Because  he 
had  one  shipped  that  way  before,  in  viola- 
tion of  his  instructions  to  ship  It  on  a 
through  freight,  and  same  was  on  the  road 
an  unreasonable  length  of  time  and  was  very 
roughly  handled,  and  was  damaged  a  great 
deal.' " 

Mr.  Justice  Woods,  in  Harbert  v.  Railway 
Co.,  74  S.  C.  16,  53  S.  E.  1002,  after  quoting 
section  11,  subd.  2,  in  part,  uses  this  lan- 
guage: "The  omission  to  provide  for  appeal 
from  an  order  refusing  to  strike  out  i.«?  sig- 
nificant, and  there  was  good  reason  for  it 
If  the  circuit  court  errs  in  striking  out  any 
material  allegations  of  a  good  cause  of 
action  or  good  defense,  it  is  impossible  to 
remedy  it  in  the  course  of  the  trial,  because 
the  evidence  and  issues  submitted  to  the 
Jury  cannot  be  extended  beyond  tlie  Issues 
made  by  the  pleading,  and  on  appeal  from 
the  final  Judgment  this  court  could  not  say 
there  was  error  of  law  in  confining  the  evi- 
dence and  charge  to  the  pleadings.     On  the 
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other  band,  If  the  circuit  court  errs  In  re- 
fusing to  strike  out  any  pleading,  or  a  por- 
tion of  a  pleading,  as  irrelevant,  the  error 
of  submitting  an  irrelevant  Issue  to  the  Jury 
may  be  corrected  on  the  appeal  from  the 
charge  actually  made,  or  from  refusal  of 
requests  to  charge.  This  view  of  the  matter 
impairs  no  substantial  right  and  prevents 
multiplicity  of  useless  appeals  and  the  de- 
lays and  Inconvenience  which  would  be  in- 
cident thereto." 

Here  we  see  it  is  left  in  a  measure  to  the 
sound  discretion  of  the  trial  Judge.  The 
trial  Judge  is  not  compelled  to  admit  irrele- 
vant and  incompetent  testimony  in  a  cause, 
even  though  a  motion  has  been  made  and 
refused  to  strike  out.  When  he  has  the 
pleadings  and  issues  before  him,  and  is  ac- 
tually engaged  in  the  trial,  he  can  readily 
grasp  and  comprehend  the  issues,  and  re- 
strict the  introduction  of  testimony  only  to 
the  legitimate  issues  in  the  case. 

An  examination  of  the  Judge's  charge  will 
show  that  he  stated  the  issues  to  the  Jury 
correctly;  that  he  submitted  to  them  the 
damages,  If  any,  that  the  defendant  incurred 
in  the  shipment  of  the  horse  on  March  20th, 
and  no  other  shipment  at  auy  other  time. 
He  submitted  no  Irrelevant  issue  to  the  Jury 
in  his  charge,  and  no  requests  were  made  to 
him  by  defendant  to  charge  along  this  line. 

This  was  an  action  for  actual  and  puni- 
tive damages,  and  the  plaintiff  had  the  right 
to  testify  as  to  what  instructions  he  gave 
defendant's  agent  when  he  arranged  to  ship 
the  horse,  and  give  the  whole  conversation. 
We  see  no  prejudicial  error,  either  on  the 
part  of  his  honor  in  refusing  to  strike  out 
the  allegations  of  the  complaint,  or  in  the 
admission  of  plaintiff's  testimony  in  refer- 
ence thereto.    This  exception  Is  overruled. 

[2]  The  second  exception  is :  "Because  his 
honor  erred  in  allowing  plaintiff,  C.  P.  Os- 
teen,  over  the  objection  of  defendant,  to  tes- 
tify that  defendant  had  disregarded  plain- 
tiff's directions  in  reference  to  the  shipment 
of  another  horse  at  another  time,  and  fur- 
ther erred  in  allowing  plaintiff  to  testify, 
ever  the  objection  of  defendant,  that  the 
said  horse  had  been  mistreated  by  the  de- 
fendant^ notwithstanding  defendant's  objec- 
tion and  its  motion  to  strike  out  said  alle- 
gations." 

This  exception  is  overruled.  Plaintiff  had 
the  right  to  detail  in  full  the  conversation 
he  had  with  defendant's  agent  in  regard  to 
the  instructions  he  gave  him  when  he  ship- 
ped the  horse  on  March  20th.  The  record 
fails  to  show  that  at  the  trial  defendant 
stated  any  grounds  of  objection,  or  that  the 
circuit  Judge  ruled  on  it;  and  appellant  has 
not  shown  that  the  testimony  admitted  was 


material,  or  in  any  manner  could  have  af- 
fected the  verdict  Hicks  v.  Railway,  63  S. 
C.  559,  41  S.  E.  753. 

The  third  and  fourth  exceptions  complain 
that  his  honor  erred  in  not  granting  a  non- 
suit as  to  punitive  damages  at  close  of 
plaintiff's  case,  and  in  not  directing  a  ver- 
dict for  defendant  as  to  punitive  damages 
at  the  close  of  all  the  testimony  in  the  case. 
There  was  ample  testimony  to  go  to  the  Jury 
on  this  issue,  and  his  honor  committed  no 
error  in  submitting  tills  Issue  to  the  Jury. 
Webb  V.  Railroad,  76  S.  C.  193,  56  S.  B.  954, 
9  L.  R.  A.  (N.  S.)  1218,  11  Ann.  Cas.  834. 
These  exceptions  are  overruled. 

[3]  The  sixth  exception  is:  ''Because  his 
honor  erred  in  charging  the  Jury  plaintiff's 
third  request  to  charge,  which  was  as  fol- 
lows: *The  Jury  Is  further  instructed  that 
if  they  find  from  the  evidence  that  the  de- 
fendant agreed  to  ship  said  horse,  as  alleged 
in  the  complaint,  then  I  charge  you  that  the 
plaintiff  had  a  right  to  have  it  so  shipped; 
and  if  you  should  find  that  It  was  not  so 
shipped,  and  that  the  failure  on  the  part 
of  defendant  was  a  wanton,  willful,  or  ma- 
licious violation  of  this  right  of  the  plaintiff, 
then  you  should  award  punitive  damages, 
not  as  a  matter  of  discretion,  but  as  a  matter 
of  right,  as  such  damages  are  not  only  giv- 
en as  a  punishment  to  the  wrongdoer,  but 
also  as  a  compensation  to  the  person  in- 
jured.* Whereas  this  proposition  was  not 
applicable  to  the  facts  of  the  case,  as  there 
was  no  testimony  whatever  on  the  part  of 
the  plaintiff  that  the  horse  was  not  shipped 
as  requested  on  a  through  freight;  the  en- 
tire testimony  showing  unavoidable  delay  in 
the  shipment,  and  no  wrongdoing  or  con- 
scious violation  of  any  right  of  the  plaintiff 
on  the  part  of  defendant's  agents." 

By  reference  to  his  honor's  charge,  it  will 
be  seen  that  he  modified  this  request  by 
striking  out  the  words  **but  also  as  compen- 
sation to  the  person  injured"  and  substitut- 
ing in  the  place  thereof  the  following,  "In 
vindication  of  a  private  right  wrongfully  in- 
vaded." An  examination  of  the  testimony 
will  show  that  the  law  charged  was  applica- 
ble to  the  facts. 

If  appellant  desired  the  circuit  Judge  to 
charge  more  fully  on  this  line,  requests 
should  have  been  presented  to  that  effect 
Machine  Co.  v.  Browning,  70  S.  C.  160,  49 
S.  E.  325;  McCarty  v.  Insurance  Co.,  81  S. 
O.  161,  62  S.  E.  1,  18  L.  R.  A.  (N.  S.)  729. 
This  exception  is  overruled. 

Judgment  afilrmed. 

GARY,  0.  J.,  and  HTDRICK  and  FRAS- 
ER,  JJ.,  concur.  WOODS,  J.,  did  not  sit  In 
this  case. 
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(93  S.  C.  66) 

MII/ET  T.  DEER  et  aL 

EAVES  V.  SAME. 

(Supreme  Ck>urt  of  South  Carolina.    Oct  28, 

1912.) 

1.  Descent  and  Distkibution  (§  10(5*)— Ad- 
vancements—Waiver. 

Under  Civ.  Code  1912,  §  3233,  relative  to 
distribution  of  intestate  property,  providing 
for  advancements  to  children  being  taken  into 
the  account  in  the  ascertainment  of  the  distrib- 
utive share  of  each  child,  such  advancements 
should  be  set  up  when  the  distribution  is  made, 
failing  which  they  are  waived,  in  the  absence  of 
fraud  or  mistake. 

[ESd.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  |  415;  Dec  Dig.  { 
106.*] 

2.  Wills   (§  230*)~Validity   of  Willt— Ac- 
ceftakce  of  benefit& 

One  who  has  taken  benefits  under  a  will 
treated  by  agreement  of  all  interested  as  valid, 
notwithstanding  it  had  only  two  witnesses,  is 
estopped  to  claim  it  invalid,  and  thus  get  the 
benefit  of  Civ.  Code,  1912,  {  3233,  as  to  ad- 
vancements, applicable  only  in  case  of  intes- 
tacy. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §1  655-559;    Dec  Dig.  §  230.*] 

3.  Remaindebs    (§   9*)— Meroeb. 

Where  a  particular  estate,  a  contingent 
remainder,  and  the  fee  are  all  granted  in  the 
same  deed,  merger,  defeating  the  intention  of 
the  grantor,  will  not  take  place  because  of  the 
particular  estate  and  the  fee  in  remainder  vest- 
ing in  the  same  person. 

[Ed.  Note. — For  other  cases,  see  Remainders, 
Cent  Dig.  i  6;   Dec  Dig.  §  &.♦] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County ;   J.  W.  De  Vore,  Judge. 

•*To  be  officially  reportedL" 

Two  actions,  one  by  M.  Ii.  MIley  against 
H.  W.  Deer  and  others;  the  other  by  Mary 
E.  Eaves  against  H.  W.  Deer  and  others. 
B^om  adverse  judgments,  plalntUTs  appeal. 
Affirmed. 

W.  A.  Holman,  of  Charleston,  and  R,  C. 
Holman,  of  Barnwell,  for  appellants.  Bates 
&  Slmms,   of  Barnwell,  for  respondents. 

WOODS,  J.  In  these  actions,  which  are 
tried  together,  the  plaintiffs  bring  up  for 
adjudication  the  rights  acquired  by  them- 
selves and  their  brothers,  the  daughters  and 
sons  of  George  Deer,  under  separate  deeds 
made  by  him  conveying  different  tracts  of 
land  to  his  children.  There  Is  no  dispute 
as  to  the  facts.  George  Deer  died  on  Janu- 
ary 27,  1893,  leaving  as  his  heirs  his  six 
children,  H.  W.  Deer,  J.  M.  Deer,  John  W. 
Deer,  T.  J.  Deer,  Mary  A.  Slaves,  and  M.  L. 
Mlley,  and  several  children  of  a  daughter, 
Elizabeth  Ulmer,  who  had  predeceased  her 
father.  After  the  death  of  George  Deer,  one 
of  the  sons,  John  W.  Deer,  died,  leaving  a 
widow  and  a  number  of  children  as  his 
heirs.  From  time  to  time  George  Deer  set- 
tled his  children  on  different  tracts  of  land, 
and  then  conveyed  the  several  tracts  by 
deeds;  the  first,  to  Henry  W.  Deer,  being 
dated  September  29,  1877,  and  the  last,  to 


Thos.  J.  Deer,  December  20,  1889.  The  last 
deed  conveyed  the  homestead,  and  In  It  the 
grantor  reserved  the  possession  and  use  of  a 
portion  of  the  property  conveyed  for  his  life- 
time. The  conveyances  to  the  sons  were  In 
fee  simple;  but  the  provision  for  each  of  the 
daughters  was  made  by  a  conveyance  to  the 
daughter  and  her  husband,  with  a  limitation, 
the  form  of  which  is  shown  by  the  following 
extract  from  one  of  the  deeds:  "To  have 
and  to  hold  all  and  singular  the  premises  be- 
fore mentioned  unto  the  said  Henry  Mlley 
and  M.  L.  Mlley  for  and  during  the  natural 
life  of  the  said  M.  L.  Mlley  and  then  to  any 
and  all  of  the  lawful  children 'of  the  said 
Henry  Mlley  and  M.  L.  Mlley  living  at  the 
time  of  the  death  of  the  said  M.  tt.  Mlley,  to 
them  and  their  heirs  forever.  But  should 
the  said  M.  Ia  Mlley  die  leaving  no  child  or 
children  at  the  time  of  her  death  then  the 
said  land  shall  revert  to  the  grantor  and  his 
heirs  forever." 

Just  before  his  death  in  1893,  George  Deer 
signed  a  paper,  drawn  at  bis  request  by  one 
of  his  neighbors,  which  he  Intended  as  a 
will.  This  paper  could  not  be  admitted  to 
probate  as  a  will  because  it  was  attested  by 
only  two  witnesses;  but  the  heirs  of  George 
Deer,  Including  the  plaintiffs,  agreed  that  it 
should  be  carried  out  as  If  It  had  been  valid. 
Accordingly  H.  W.  Deer  and  T.  J.  Deer, 
named  In  the  paper  as  executors,  took  out 
letters  of  administration  and  settled  the  es- 
tate as  directed  In  the  written  instrument 
Each  of  the  plaintiffs  gave  to  the  adminis- 
trator a  receipt,  dated  April  26,  1895,  for 
the  sum  of  $351.78,  expressed  in  the  receipt 
as  "balance  due  on  my  distributive  share  of 
the  estate  of  the  late  Geo.  Deer."  A  tract 
of  land  of  200  acres,  not  mentioned  in  the 
paper  intended  as  a  will,  was  partitioned  in 
1895  by  a  suit  to  which  the  plaintiffs  were 
defendants;  the  complaint  therein  alleging 
that  the  children  of  George  Deer  owned  no 
other  lands  In  common.  Mrs.  Mlley  and  Mrs. 
Eaves  made  default  in  that  suit  and  received 
their  share  of  the  proceeds  of  the  sale. 

In  June,  1909,  14  years  after  these  set- 
tlements'of  the  estate  of  George  Deer,  the 
plaintiffs  commenced  these  actions,  which 
are  grounded  upon  alleged  Inequality  of  ad- 
vancements by  a  father  who  had  died  intes- 
tate. Specifically  the  claim  Is  that  the  lands 
given  to  the  sons,  In  fee,  are  of  at  least  equal 
value  to  the  lands  given  to  the  daughters 
and  their  husbands  for  life,  with  a  limita- 
tion over ;  that  the  life  estate  is  of  less  val- 
ue than  the  fee;  and  that  the  sons  should 
be  required  to  bring  their  lands  into  hotch- 
potch, so  that  there  may  be  a  general  parti- 
tion of  all  the  lands  conveyed  as  advance- 
ments, or  that  the  plaintiffs  should  be  ad- 
judged to  own  in  fee  simple  the  lands  given 
to  them  for  life.  The  circuit  court  dismissed 
the  complaint,  holding  that  under  the  limita- 
tion of  the  deeds  to  the  plaintiffs  there  could 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexee 
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be  no  reversion  of  the  lands  until  the  death 
of  the  plaintiffs,  the  life  tenants,  and  that 
partition  could  not  be  decreed  until  the 
lands  reverted  to  the  heirs  of  the  grantor. 
The  plaintiffs  have  appealed,  alleging  error 
In  the  circuit  decree,  and  the  defendants  In- 
terested seek  to  sustain  the  circuit  decree  on 
additional  grounds. 

[1]  Consideration  of  the  statute  by  which 
the  subject  of  advancements  is  controlled 
compels  the  conclusion  that  the  plaintiffs 
have  no  right  of  action.  Civil  Oode  1012,  § 
3233.  The  statute  relates  to  the  distribution 
of  intestate  property,  and  provides  for  ad- 
vancements to  children,  to  be  tal^en  into  the 
account  in  the  ascertainment  of  the  distribu- 
tive share  of  each  child.  The  time  to  set  up 
such  advancements  is  when  the  distribution 
is  made,  and  if  they  are  not  set  then  they 
are  considered  to  be  waived.  The  precise 
point  was  decided  in  Murrel  v.  Murrel,  2 
Strob.  Eq.  148,  49  Am.  Dec.  664.  In  that 
case  the  settlement  of  the  estate  was  made 
on  January  10,  1846,  without  charging  the 
value  of  the  lands  alleged  to  constitute  ad- 
vancements, and  on  April  16th  of  the  same 
year  suit  was  brought  to  open  the  settlement 
and  charge  the  alleged  advancements.  In 
dismissing  the  bill  the  court  said:  "But  it 
is  deemed  of  importance  to  say  that  in  the 
opinion  of  this  court  the  complainants  are 
concluded  from  making  the  question  as  to 
the  alleged  advancements  In  consequence  of 
the  settlement  which  they  had,  and  which 
was  intended  to  be  final  and  conclusive,  save 
only  as  to  the  thousand  dollars  reserved  for 
the  use  of  their  grandmother  during  her 
life.  They  have  no  right  to  open  that  set- 
tlement, except  upon  the  allegation  and  proof 
of  fraud,  misrepresentation,  concealment,  or 
mistake  of  facts."  In  the  present  case  no 
fraud,  misrepresentation,  concealment,  or 
mistake  of  facts  was  charged.  The  plaintiffs 
were  fully  acquainted  with  the  fact  that 
their  father  had  given  them  only  a  life  es- 
tate in  the  lands  conveyed  to  them,  and  their 
brothers  a  fee  simple,  and  with  this  knowl- 
edge entered  into  a  complete  settlement  of 
the  estate  of  their  father  and  received  their 
shares  without  making  any  claim  for  inequali- 
ty In  advancements.  Neither  of  them  made 
any  explanation  in  their  pleadings  or  evi- 
dence of  their  failure  to  set  up  the  advance- 
ments and  demand  an  accounting  for  them. 

[2]  There  is  another  consideration  also  fa- 
tal to  the  plaintiffs'  claim.  The  statute  as 
to  advancements  applies  only  in  cases  of  in- 
testacy. Allen  V.  Allen,  13  S.  0.  513,  36  Am. 
Rep.  716;  McFall  v.  Sullivan,  17  S.  C.  504. 
It  is  true  the  paper  purporting  to  be  a  will 
had  only  two  witnesses;  but  the  plaintiffs 
agreed  that  It  should  be  taken  and  acted  up* 
on  and  the  estate  settled  as  if  It  had  been 
executed  according  to  law.    The  plaintiffs 


took  benefits  under  the  paper,  treated  as  a 
will,  which  they  would  not  have  had  in  case 
of  intestacy;  and  in  their  dealings  with  the 
other  heirs  they  are  now  estopped  from  de- 
nying that  the  paper  was  a  will,  and  claim- 
ing the  benefits  of  both  testacy  and  inters- 
tacy.     40  Cyc.  1893. 

[3]  But  the  plaintiffs  insist,  as  we  imder- 
stand  the  position,  that  they  are  at  least 
entitled  to  partition  of  the  tracts  of  land 
conveyed  to  them  by  George  Deer.  Appel- 
lants* counsel  thus  state  the  reasoning  upon 
which  they  assert  the  right  of  partition  as- 
heirs  of  George  Deer,  although  the  contin- 
gency on  which  the  heirs  of  George  Deer 
are  to  take — that  is,  the  death  of  the  plain- 
tiffs without  leaving  a  child  or  children — has 
not  happened:  "It  is  clear  that  the  deed  to- 
the  two  daughters,  plaintiffs  herein,  upon  his 
[testator's]  death  vested  the  fee  by  inherit- 
ance in  his  heirs  at  law,  and  equally  clear 
that  he  died  intestate  to  the  fee-simple  es- 
tate in  both  tracts  of  land  given  to  his 
daughters,  Mary  A.  Eaves  and  Mr&  M.  L«. 
Mlley.  This  being  so,  there  was  a  merger  of 
the  interests  of  Mrs.  Eaves  of  her  aliquot 
portion  in  fee  simple,  and  a  merger  of  the 
aliquot  portion  of  Mrs.  Mlley  by  the  de- 
scent cast  of  Inheritance  upon  her  by  the 
death  of  her  father,  who  died  intestate,  as 
to  the  fee-simple  title  to  the  property.  The 
rule  is  well  settled  that  where  two  estates 
unite  in  the  same  person  the  lesser  is  merged 
in  the  greater  estate."  The  argument  is  fal- 
lacious, if  for  no  other  reason,  because  mer- 
ger does  not  take  place  hy  reason  of  the 
particular  estate  and  fee  in  remainder  vest- 
ing in  the  same  person,  where  the  particular 
estate,  the  contingent  remainder,  and  the 
fee  are  all  granted  in  the  same  deed  or  de- 
vised in  the  same  will,  because  to  allow 
merger  in  such  case  would  defeat  the  Inten- 
tion of  the  grantor  or  testator.  "From  the 
inception  of  the  rule  that  merger  would  take 
place  and  the.  contingent  remainder  be  there- 
by defeated  when  the  owner  of  the  fee  ac- 
quired the  preceding  particular  estate,  an 
exception  was  allowed  when  the  will  itself 
gave  the  particular  estate  and  the  fee  to 
the  same  person,  for  the  reason  that  to  ap- 
ply the  rule  in  that  case  would  defeat  the 
iutention  of  the  testator.  Fearne  on  Re- 
mainders, 340-344;  2  Wash,  on  Real  Prop. 
638,  639.  The  same  exception  was  applied 
to  a  deed  to  avoid  defeating  the  intention  of 
the  grantor,  in  Burton  v.  Barkley,  7  Bing. 
745,  20  E.  0.  U  315."  McCreary  v.  Cog- 
geshall,  74  S.  C.  42,  53  S.  E.  978,  7  L.  R.  A. 
(N.  S.)  433,  7  Ann.  Cas.  693. 

Affirmed. 

GARY,  a  J.,  and  HYDRICK  and  WATTS, 
JJ.,  concur.  ERASER,  J.,  concurs  in  the  re- 
sult 
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(83  S.  G.  88) 

PERKINS  ▼.  PHILADELPHIA  LIFE 

INS.   CO. 

(Sopreme  Court  of  Sonth  Carolina.     Oct  28, 

1912.) 

1-  Insurance  (8  865*)— Forfeitubb  of  Pol- 
icy FOR  Nonpayment  of  Pbbmiums— Rein- 
statement. 

PlaintifTs  husband  held  an  insurance  pol- 
icy in  the  defendant  company  providing  that 
payments  were  due  January  let,  that  80  days* 
grace  would  be  allowed,  and  that  it  would 
lapse  if  premiums  were  not  paid  within  one 
month  after  January  Ist.  A  premium  was  not 
paid,  and  on  February  2d  the  company  wrote 
insured  referring  to  the  policy  as  having  lapsed 
for  nonpayment  of  premium,  and  offered  to  re- 
instate it  upon  the  payment  of  the  premium 
on  or  before  February  lOth  if  the  insured  was 
living  on  that  date.  The  insured  died  Feb- 
ruary 4th,  and  on  February  14th  the  premium 
was  mailed  to  the  company.  Held,  that  the 
policy  lapsed  and  became  a  dead  contract  on 
B'ebruary  1st 

[EM.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {§  982,  988;    Dec.  Dig.  i  365.*J 

2.  Insurance  (|  366*)— Forfeiture  of  Pol- 
icy FOR  Nonpayment  of  Prbmiumb— Waiv- 
er by  Offer  to  Reinstate. 

The  letter  of  February  2d  was  not  a  waiv- 
er of  the  nonpayment  of  premiums,  but  mere- 
ly an  offer  to  reinstate  insured  on  certain  con- 
ditions which  were  not  complied  with,  and 
hence  defendant  was  not  liable  on  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {§  932,  933;    Dec.  Dig.  §  865.*J 

Gary,  0.  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Chesterfield  County;  Robt  Aldrich,  Judge. 

Action  by  Ia  A.  Perkins  against  the  Phil- 
adelphia Life  Insurance  Company.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

M.  J.  Hough,  of  Lancaster,  and  Stevenson 
Sl  Prince^  of  Cheraw,  for  appellant  Geo.  K. 
Laney,  of  Ghesterfield,  and  Edward  Mclver, 
of  Cherawt  for  respondent. 

WATTS,  J.  Bugene  H.  Perkins,  the  hus- 
band of  appellant,  was  a  holder  of  a  life 
Insurance  policy  in  the  req;>ondent  company 
of  date  January  1,  1910.  The  appellant  was 
named  therein  as  the  beneficiary  in  t!ie  sum 
of  $5,000.  In  consideration  of  the  sum  of 
$15.50,  the  amount  insured  by,  the  policy  was 
carried  as  term  insurance  from  August  24, 
1909,  to  date  on  which  the  policy  came  into 
binding  force  and  effect  The  first  pre- 
mium, however,  under  the  specific  terms  of 
the  policy,  was  due  January  1, 1910,  to  cover 
the  year  1910,  and  the  succeeding  premiums 
were  to  fall  due  on  the  1st  day  of  January 
each  year  thereafter.  The  first  premium  was 
received  and  accepted  by  the  insurer  on  Jan- 
uary 17, 1910,  though  the  policy  provided  that 
there  should  be  no  period  of  grace  allowed 
on  the  first  premium.  Upon  all  subsequent 
premiums  by  the  terms  of  the  policy  a  grace 
of  one  month  was  allowed.  The  premium 
for  1911  was  not  paid  on  or  before  January 


1,  1911,  the  date  it  was  due,  and  the  com- 
pany on  January  5,  1911,  mailed  to  the  in- 
sured a  notice  calling  attention  to  the  fact 
that  the  premium  reiuained  unpaid,  and  of- 
fering, in  accordance  with  the  terms  of  the 
grace  clause  contained  in  the  policy,  to  ac- 
cept it  if  paid  on  or  before  February  1,  1911. 
This  notice  was  signed  by  the  comptroller, 
and  contained  the  provision  that  the  company 
did  not  agree  to  send  similar  notices  stating 
future  expiration  periods.  On  January  28, 
1911,  a  similar  notice  was  mailed  to  the  in- 
sured. The  period  of  grace  expired  without 
the  premium  being  paid  and  after  its  ex- 
piration on  February  2,  1911,  the  company, 
by  its  comptroller,  wrote  the  insured  and  re- 
ferred to  the  policy  as  having  lapsed  for 
nonpayment  of  premium,  but  offered  to  re- 
instate it  upon  the  performance  by  the  in- 
sured of  certain  stipulated  conditions  on  or 
before  February  10,  1911,  and  if  insured  was 
living  at  that  time.  This  letter  and  offer 
was  received  by  the  beneficiary  on  February 
4,  1911,  some  few  hours  after  the  death  of 
the  insured,  which  occurred  about  5  o'clock 
a.  m.  of  the  same  day.  After  the  death  of 
the  insured,  the  appellant  found  the  policy 
with  the  notice  mailed  him  on  January  6^ 
1911,  and  tendered  to  the  respondent  com- 
pany a  cashier's  check  for  the  amount  al- 
leged to  be  due  for  premiums  and  requested 
of  them  blanks  for  the  proof  of  death  of 
the  insured.  The  check  was  mailed  to  the 
respondent  company  on  February  14,  1911, 
and  received  by  them  and  by  them  returned 
to  the  appellant  on  February  16,  1011,  with 
a  notice  that  they  refused  to  accept  it,  and 
a  claim  that  the  policy  had  lapsed  for  non- 
payment of  premiums,  and  could  not  be  re- 
instated. Thereupon  suit  was  instituted  and 
was  tried  before  his  honor.  Judge  Robert 
Aldrich  and  a  jury  in  November,  1911,  and 
at  the  close  of  testimony  his  honor  directed 
a  verdict  for  the  defendant,  and  the  appel- 
lant appealed  and  alleges  error  on  the  part 
of  his  honor  in  so  directing  a  verdict  for  the 
defendant.  The  exceptions,  seven  in  number, 
practically  raise  but  one  question,  and  that 
is  the  question  of  waiver  which  is  the  only 
question  in  the  case.  This  question  as  is 
always  the  way  in  each  case  must  be  deter- 
mined by  its  own  peculiar  facts.  Appellants 
seem  to  base  their  argument  of  waiver  prin- 
cipally on  the  letter  of  February  2,  1911. 
This  letter  expressly  advised  the  insured 
that  his  policy  had  lapsed  for  nonpayment 
of  premium  and  offered  to  reinstate  the 
policy  on  certain  conditions  which  It  is  not 
contended  were  complied  with.  These  con- 
ditions were  that,  if  the  insured  did  not  feel 
inclined  to  pay  the  premium  past  due  in 
cash,  that  the  company  would  accept  three 
notes  from  him  for  $20  each,  due  in  three. 
six,  and  nine  months  and  check  for  $18.20, 
provided  the  settlement  was  received  by 
them  at  their  ofiSce  on  or  before  February 
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xO,  1911,  and  provided  the  insured  was  living 
on  that  date. 

[1,  2]  To  hold  under  the  facts  here  that  there 
was  a  legal  waiver  would  make  It  unsafe  for 
a  creditor  to  ever  extend  a  deht  or  indulge 
a  debtor.  Certainly  an  offer  to  reinstate  on 
certain  conditions,  as  was  made  In  this  case, 
cannot  be  regarded  as  a  waiver,  especially  if 
the  conditions  are  not  complied  with,  and 
there  is  no  contention  here  that  the  condi- 
tions were  complied  with.  The  letter  of 
February  2,  1911,  of  the  company  to  the  in- 
sured by  no  twisting  of  words  or  strained 
construction,  could  be  regarded  as  a  waiver 
of  the  forfeiture.  The  policy  itself  provides 
by  its  own  terms  that  it  shall  lapse  for  non- 
payment of  premiums  one  month  after  Jan- 
uary 1,  1911.  Hence  it  was  a  dead  contract, 
and  not  a  live  one  after  February  1,  1911. 
This  becomes  obvious  if  we  ask  the  ques- 
tion, If  not  on  February  1,  1911,  then  on 
what  subsequent  date  can  the  policy  be  re- 
garded as  dead  for  nonpayment  of  premium? 
The  policy  itself  contains  no  provision  with- 
in itself  whereby  its  life  can  be  prolonged, 
unless  the  company  by  virtue  of  a  new  agree- 
ment, understanding,  or  contract  agrees  to 
reinstate  it  No  such  new  agreement  was 
ever  entered  into.  If  the  policy  was  not 
dead  on  February  1,  1911,  then  on  what  fu- 
ture date  did  it  or  could  it  become  so?  No 
means  exist  fixing  such  a  date.  Suppose 
insured  had  neglected  to  pay  the  premiums 
for  six  months  after  February  1,  1911,  who 
would  contend  that  the  policy  would  have 
survived  until  August  1,  1911?  Yet  every 
reason  for  declaring  It  dead  on  August  1, 
1911,  applies  with  equal  force  to  February 
L,  1911.  A  policy  of  the  old  fashioned  kind, 
without  the  one  month's  grace  for  the  pay- 
ment of  the  premium,  would  have  terminat- 
ed on  JanuaiT.  1,  1911.  It  is  a  most  liberal 
provision  of  this  particular  policy  issued  by 
the  respondents  which  gives  the  insured  one 
month's  latitude  to  pay  his  premium  during 
which  the  policy  is  maintained  in  equal 
force  and  vigor  as  if  the  payment  had  been 
made  on  or  before  January  1,  1911.  Certain- 
ly this  liberal  provision  in  the  policy  ought 
not  to  be  twisted  and  tortured  into  a  further 
imaginary  allowance  of  time  not  stated  or 
limited  in  any  way  in  which  insured  should 
be  at  liberty  not  to  pay  any  premium  at  all, 
if  he  lived,  and  at  the  same  time  be  fully 
covered  by  insurance  if  he  died.  The  mere 
statement  of  such  a  one-sided  suggestion  is 
its  own  refutation.  The  letter  on  February 
2,  1911,  in  no  way  altered  the  existing  situ- 
ation or  created  any  new  rights  in  plaintiff 
until  acted  on  by  the  insured  or  plaintiff  in 
conformity  with  its  terms.  One  of  the  terms 
in  said  letter  was  the  payment  of  a  premium 
in  a  certain  manner  on  or  before  February 
10,  1911.  No  attempt  to  do  this  was  made 
until  several  days  after  that  date.  Another 
term  of  the  letter  imposed  the  condition  that, 
when  said  premium  was  paid  prior  to  Feb- 


ruary 10,  1911,  the  insured  must  then  be 
living.  The  condition  was  not  fulfilled  for 
the  reason  that  Insured  had  in  the  mean- 
while died.  Therefore  the  letter  of  February 
2,  1911,  in  no  way  altered  the  situation 
previously  existing,  which  was  that  the  policy 
on  the  preceding  day,  February  1,  1911,  had 
lapsed  and  was  dead.  If  nothing  had  been 
done  at  all  by  defendant  after  February  1, 
1911,  the  case  presented  would  have  been 
an  ordinary  one  of  a  policy  lapsing.  To 
change  this  situation,  it  must  be  shown  that 
the  defendant,  through  its  proper  officers, 
did  some  act  which  would  operate  to  revive 
a  policy  already  dead.  Defendant  performed 
no  act  than  to  send  the  letter  of  February 
2,  1911. 

In  the  case  of  Donald  v.  Life  Insurance 
Co.,  4  S.  C.  321,  it  was  held  that  the  policy 
was  void  for  the  nonpayment  of  premiums 
according  to  its  terms,  and  consequently 
the  plaintiffs  had  no  cause  of  action,  and 
that  the  conditions  of  a  policy  of  insurance 
as  to  the  payment  of  annual  premiums  must 
be  strictly  complied  with  by  the  insured,  or 
his  policy  will  be  void.  Chief  Justice  Moses 
says  in  that  case: 

"The  determination  of  the  case  depended  on 
the  construction  of  the  policy  and  of  its  con- 
ditions, which  was  the  contract  between  the 
parties,  and  this  was  for  the  court,  and  not 
for  the  jury.  Before  entering  on  what  really 
appears  to  us  the  merits  of  this  contention,  it 
may  be  satisfactory  to  refer  to  the  position 
submitted  on  the  argument  in  behalf  of  the  re- 
spondents, which  claims  the  existence  of  the 
policy  at  the  death  of  the  assured,  by  reason 
of  the  alleged  payment  of  the  premium  in  his 
lifetime.  There  is  a  distinction  between  a  ten- 
der and  actual  payment  itself.  The  former 
may  sometimes  so  operate  as  to  place  the 
party  making  it  in  a  position  tn  which  he 
may  be  entitled  to  the  full  benefit  of  some 
condition  which  was  to  avail,  if  within  a  cer- 
tain time  he  made  payment  of  the  stipulated 
sum  fixed  by  the  agreement,  but  it  cannot 
amount  to  full  and  complete  satisfaction. 
Here  the  point  relied  on  was,  not  that  the 
payment  of  the  required  premium  bad  been 
made,  but  the  intention  of  the  assured,  by 
inclosing  the  money  in  a  package,  its  direc- 
tion to  the  general  agent  of  the  company, 
and  its  presentation  after  his  death  by  Her- 
riek  and  Lake,  amounted  to  a  compliance 
with  the  stipulations  on  the  performance  of 
which  the  interest  in  the  policy  was  preserv- 
ed to  the  respondents.  This  raised  a  ques- 
tion of  law.  The  facts  from  which  the  legal 
conclusion  was  drawn  were  not  contested 
and  presented  as  a  proposition  purely  for 
the  Judgment  of  the  court 

••To  give,  however,  to  the  respondents  the 
full  benefit  of  the  acts  through  which  they 
contend  the  policy  was  saved  to  them,  for 
the  purpose  of  the  argument,  we  will  con- 
sider what  would  have  been  their  effect  if 
the  assured  had  been  living,  and  claimed 
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that  his  policy  was  still  of  force  by  virtue 
of  the  transactions  which  the  respondents 
aver,  he  being  dead,  secure  to  them  the  bene- 
fit of  the  covenant  'The  conditions  annexed 
to  a  personal  contract,  like  a  policy  of  life 
insarance,  must  be  performed  a'ccordlng  to 
the  terms  used,  and  the  apparent  Intent  of 
the  parties,  and  are  not  satisfied  by  a  per- 
formance cy  pres.'  3  Steph.  N.  P.  2072. 
E2very  warranty  In  the  policy  is  a  condition 
precedent,  and  the  assured  must  aver  and 
prove  performance  of  It  It  Is  held  that  a 
liberal  construction  must  be  given  to  such  an 
Instrument  in  seeking  for  the  true  intention 
of  the  parties,  but  If  the  terms  leave  no  doubt 
of  this,  it  must  be  enforced  according  to  their 
plain  meaning.  The  following  extracts  from 
the  policy  show  so  much  of  Its  conditions  as 
is  necessary  for  a  proper  understanding  and 
decision  of  the  case:  The  company,  In  con- 
sideration of  the  first  annual  payment  on  the 
policy,  continues  the  same  In  force  from  the 
5th  day  of  March,  1869,  to  the  5th  day  of 
March,  1870,  and  In  consideration  of  the 
payment  of  the  like  sum  In  cash  every  twelve 
months  as  hereafter  stated,  and  of  the  annu- 
al premium  of  elghty-slx  dollars  and  seventy- 
five  cents,  to  be  paid  on  or  before  the 

day  of in  every  year,  during  the  con- 
tinuance of  this  policy,  (or  within  thirty 
days  thereafter,  within  the  lifetime  of  the 
assured,  when  the  payments  are  annual,)  do 
assure  the  life  of  David  Lewis  Donald. 
*  *  *  And  it  is  also  understood  and 
agreed,  •  ♦  ♦  or  in  case  the  said  party 
contracting  for  this  assurance  shall  not  pay 
the  said  premium  on  or  before  the  several 
days  hereinbefore  mentioned  for  the  payment 
thereof,  then,  and  in  every  such  case,  the 
said  company  shall  not  be  liable  for  the  pay- 
ment of  the  sum  assured,  or  any  part  thereof, 
and  this  policy  shall  cease  and  determine.' 
The  notice  Indorsed  on  the  policy,  which  is 
made  part  of  the  contract,  declares  that  'the 
premium  Is  payable  at  the  commencement  of 
this  risk  in  one  or  more  payments  as  within 
expressed.  If  the  assured  desires  to  alter  the 
mode  of  payments,  application  must  be  made 
to  the  company  in  writing  for  permission, 
which  the  company  will  grant  at  Its  discretion. 
The  premiums  are  always  due  on  the  several 
days  stipulated  In  the  policy,  and  all  risk  to 
the  company  commences  at  the  time  of  actual 
payment  of  the  first  premium,  without  regard 
to  the  date  of  the  policy  (unless  otherwise 
stipulated  in  the  policy),  and  continues  un- 
til the  day  named  in  the  policy  for  the  pay- 
ment of  the  next  premium,  at  12  o'clock 
noon,  and  no  longer,  except  that  thirty 
days  grace  are  allowed,  as  within  provided, 
where  payments  are  annual,  but  no  days 
of  grace  on  less  than  annual  premium.  No 
premium  will  be  received  by  the  company 
continuing  any  risk  after  the  day  named  in 
the  policy  for  the  payment  of  such  premium, 
unless  the  insured  is  in  perfect  health,  and 
the  risk  continued  at  the  entire  option  of  the 


company,  and  no  payment  of  premium  Is 
binding  on  the  company,  unless  the  same  is 
acknowledged  by  a  printed  receipt,  signed  by 
the  president  or  secretary  or  actuary  of  the 
company.  Agents  are  not  authorized  to  bind 
the  company  by  the  issue  of  policies  or  i)er- 
mits  nor  give  receipts  for  the  renewal  of 
premiums;  neither  are  they  authorized  to 
waive  forfeiture,  or  make,  alter  or  discharge 
contracts.* 

"The  policy  expired  on  the  5th  of  March, 
1871,  and  the  risk  could  be  extended  beyond 
that  time  only  'at  the  entire  option  of  the 
company.*  The  days  of  grace  terminated  on 
the  4th  of  April  following.  The  assured 
died  on  the  7th.  The  appellants  well  con- 
tend that  if  he  died  on  the  3d  of  that  month, 
and  the  amount  of  premium  had  been  tender- 
ed on  that  day,  the  company  would  not  have 
been  bound  to. accept  it*  The  liability  of 
the  company  depended  on  the  death  of  the 
assured  during  the  continuance  of  the  risk. 
This  ended  on  March  5,  1871,  and  the  ex- 
tension within  the  time  fixed  as  days  of 
grace  was  subject  entirely  to  the  will  of  the 
company. 

'*The  principles  decided  In  Simpson  et  al. 
V.  Accidental  Death  Insurance  Company,  88 
E.  G.  L.  257,  apply  to  the  case  here,  and  the 
facts  are  analogous.  The  premium  there  was 
payable  on  January  22d  in  each  year,  and 
by  one  of  the  conditions  Indorsed  on  the 
policy  *the  premium  was  to  be  paid  21  days 
from  the  day  on  which  the  same  should  first 
accrue  or  become  due,  and  that,  provided  the 
same  should  be  from  time  to  time  paid  with- 
in such  space  of  21  days,  the  policy  should 
not  be  void,  notwithstanding  the  happening 
before  the  expiration  of  such  space  of  21 
days  of  the  event  or  events  upon  the  happen- 
ing whereof  the  amount  secured  by  the  poli- 
cy should,  according  to  the  terms  thereof,  be- 
come payable.*  By  another  condition  it  was 
provided  *that  if  the  premium  should  be  un- 
paid for  21  days  next  after  it  should  become 
due,  the  policy  should  be  absolutely  void.'  And 
it  was  further  (fourthly)  provided  *that,  in 
every  case  in  which  a  new  premium  should 
become  payable,  the  directors  should  be  at 
liberty  to  terminate  the  risk  by  refusing  to 
accept  such  premium.*  A.  paid  the  pre- 
miums to  the  year  1855.  On  22d  January, 
1856,  one  of  the  premiums,  payable  as  In  the 
policy  mentioned,  became  due.  February  1, 
1856,  he  died  from  accident  which  happened 
to  him  on  January  27th  preceding.  It  was 
held  that  there  was  nothing  la  the  conditions 
to  enable  his  executors  to  pay  the  premium 
after  his  death,  and  that.  If  they  had  tender- 
ed it  within  the  21  days,  the  company  would 
not  have  been  bound  to  accept  it;  that  the 
policy  was,  by  reason  of  the  nonpayment  of 
the  premium  within  the  terms  of  the  policy 
and  conditions,  absolutely  void,  and  that  the 
company  were  not  estopped  from  denying  the 
payment;  that  neither  the  plaintiffs  (execu- 
tors) nor  the  assured  (had  he  been  living) 
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would  have  had  an  absolute  right  to  keep 
the  policy  alive  by  payment  or  tender  of  the 
premium  within  the  21  days,  the  fourth  con- 
dition giving  the  directors  the  option  of  re- 
fusing to  continue  it  or  not  at  their  pleasure. 
The  principles  which  governed  this  decision 
had  been  applied  in  Tarleton  et  al.  v.  Stan- 
forth  et  al.,  5  T.  R.  695,  to  a  case  of  insur- 
ance against  loss  by  fire,  and  in  Want  and 
Gaskein  v.  Blunt  et  al.,  12  East  183,  to  one 
arising  out  of  a  policy  of  life  insurance. 
The  reasoning  in  the  cases  leave  nothing  for 
further  elucidation,  and  are  conclusive  on 
the  points  made  here  in  behalf  of  the  re- 
spondents.'* 

We  do  not  ttiink  after  a  careful  considera- 
tibn  of  all  the  exceptions  that  any  of  them 
should  be  sustained. 

Judgment  affirmed. 

HTDRIOK  and  FRASBR,  JJ.,  concur. 
GARY,  a  J^  dissents.  WOODS,  J.,  did  not 
sit 
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HEWLETT  ▼.  SOUTH  BOUND  R.  CO.  et  al. 

(Supreme  Court  of  South  Carolina.     Oct  30, 

1912.) 

Pleading  (|  236*)— Amendment— Complaint 

^Judicial  Discretion. 

Under  Code  Qv.  Proc.  $$  190-192,  194, 
authorizing  amendment  of  pleadings  in  the  in- 
terest of  Justice,  etc.,  it  was  not  an  abuse  of 
the  trial  court's  discretion,  in  an  action  against 
carriers  for  delay  in  furnishing  a  rate  for  a 
shipment  and  in  refusing  to  forward  the  ship- 
ment without  payment  of  demurrage  covering 
such  delay,  to  permit  plaintiff  to  amend  the 
complaint  to  conform  to  the  proof,  by  alleg- 
ing that  plaintiff  afterwards  offered  to  pay  or 
deposit  the  demurrage  claimed,  but  that  such 
offer  was  rejected. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  }{  601,  605 ;    Dec.  Dig.  {  236.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County ;  H.  P.  Rice,  Judge. 

Action  by  J.  H.  Hewlett  against  the  South 
Bound  Railroad  Company  and  another.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

This  action  was  brought  to  recover  dam- 
ages for  defendants*  delay  in  furnishing  a 
rate  for  a  shipment  to  a  point  in  Mexico, 
and  for  refusal  to  forward  the  shipment  un- 
less plaintiff  paid  $21  demurrage  covering 
such  delay.  Plaintiff  was  permitted  to 
amend  the  complaint  to  conform  to  the  proof, 
by  alleging  in  substance  that  plaintiff  offered, 
under  protest,  to  pay  or  deposit  the  demur- 
rage claimed,  but  that  the  offer  was  rejected. 

Harley  &  Best  of  Barnwell,  and  Lyles  & 
Lyles,  of  Columbia,  for  appellants.  J.  EL 
Patterson,  of  Allendale,  and  R.  O.  Holman, 
of  Barnwell,  for  respondent 

WATTS,  J.  I  thinlc  the  exceptions  should 
be  overruled,  and  the  Judgment  affirmed. 
The  circuit  Judge  had  authority  to  allow  the 


amendment  under  sections  190,  101,  102,  and 
194  of  the  Code  of  Laws,  and  under  authori- 
ty of  Booth  v.  Langley,  51  S.  C.  415,  29  S.  E. 
204,  Mew  y.  Railway  Co.,  55  S.  C  99,  32 
S.  B.  828,  and  Spears  v.  A.  a  L.  R.  R.  Co., 
92  S.  C.  297,  75  S.  E.  498.  It  was  a  mat- 
ter entirely  within  his  discretion,  and  he  did 
not  erroneously  exercise  that  discretion. 

GARY,  C.  J.,  and  WOODS,  HYDRICK,  and 
FRASER,  JJ^  concur. 


(93  S.  C.  80) 

FLOWERS  et  al  v.  ATLANTIC  COAST 
LINE  R.  CO.  (two  cases). 

(Supreme  Court  of  South  Carolina.     Oct  90, 

1912.) 

Appeal  and   Error    ((  1010*) —Review — 
Findings  of  Fact. 

There  being  evidence  to  support  the  find- 
ings of  fact,  they  are  not  reviewable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §}  3979-3982;  Dec  Dig.  f 
lOlO.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  John  S.  Wilson,  Judge. 

Action  by  W.  Q.  Flowers  and  another 
against  the  Atlantic  Coast  Line  Railroad 
Company.  Judgment  for  plaintiffs.  Defend- 
ant appeals    Affirmed. 

Barron,  Moore,  Barron  &  McKay  and  J. 
Nelson  Frierson,  all  of  Columbia,  for  appel- 
lant P.  T.  Youmans  and  McLaughlin  & 
Smith,  all  of  Columbia,  for  respondents. 

HYDRICK,  J.  So  far  as  the  facts  are  in- 
volved in  this  appeal  there  is  abundant  evi- 
dence to  support  the  Judgment  of  the  circuit 
court  Therefore  the  facts  are  not  review- 
able in  this  court  The  law  is  settled  against 
appellant  in  the  cases  of  Brackett  v.  Rail- 
way, 88  S.  C.  447,  70  S.  E.  1026,  Ann.  Cas. 
1912C,  1212,  and  Neal  v.  Railway,  92  S.  C. 
197,  75  S.  B.  405.  The  evidence  warranted 
the  awarding  of  substantial  damages  in  both 

CvLScS, 

Affirmed. 


(93  S.  C.  83) 

MIDLAND  TIMBER  CO.  ▼.  PEGUES  et  aj. 

(Supreme  Court  of  South  Carolina.     Oct  30, 

1912.) 

1.  Loos  AND  LooGiNo  (J  3*)— Transfers- 
Reservation— OoNsrauoTioN— "Obdinaby" 
—"Plantation," 

Where  a  reservation  in  a  timber  deed  pro- 
vided that  the  vendors  should  have  the  right  to 
use  such  timber  from  the  land  as  might  be  nec- 
essary for  ordinary  plantation  purposes  con- 
nected with  the  land,  not  including  the  right 
to  clear  any  of  the  land,  the  grantors  or  those 
claiming  under  them  were  entitled  to  use  the 
timber  for  every  other  ordinary  plantation  pur- 
pose, than  clearing  any  part  of  the  land,  etc., 
construing  the  word  "ordinary"  in  its  usual 
acceptation  as  "common,"  "usual,"  "common 
occurrence,"  "usual  practice,"  and  the  word 
"plantation"    as    a   cultivated   estate,    a   large 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Deq.  Dig.  6  Am.  Dig.  Key  No.  Series  6  Rep'r  Indexes 
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farm  lor  raking  the  different  prodacta  of  agri- 
cnlturew 

[£d.  Note.—For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  {S  6-12;    Dec.  Dig.  (  3.* 

For  other  definitions,  see  Words  and  Phras- 
es, ToL  6,  p.  5027;   yoL  6,  pp.  5401,  5402.] 

2.  Logs  and  Loooino   (f  8*)— Transfbbs— 

RKSXBTATIOK— TlMBEB— £iZXKNT   OF   USB. 

The  owners  of  certain  plantations  contain- 
Ukg  much  cleared  as  well  as  timber  land  con- 
veyed the  timber  with  a  reservation  entitling 
them  to  cut  such  timber  from  the  timber  tracts 
as  might  be  necessary  for  ordinary  plantation 
puTDOses,  other  than  clearing  any  part  of  the 
uncleared  land.  Held,  that  the  owners  of  the 
fee  were  entitled  to  cut  timber  to  construct 
and  repair  one  tenant  house,  consisting  of  two 
rooms,  each  14  feet  square  for  every  40  acres 
of  cleared  and  cultivable  land,  and  also  for 
the  construction  of  such  outhouses,  stables, 
etc,  as  might  be  necessary  to  house  the  crop 
and  stock  raised,  and  also  for  repairing  bridg- 
es and  building  and  repairing  fences. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Oent  Dig.  {{  6-12 ;   Dec.  Dig.  f  3.*] 

-    Fraser,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Berkeley  County;   J.  W.  De  Vore,  Judge. 

Suit  by  the  Aiidland  Timber  Company 
against  F.  W.  Pegues  and  others.  Judgment 
tor  defendants,  and  plaintiff  appeals.  Af- 
firmed on  the  opinion  of  Justice  De  Vore, 
which  Is  as  follows: 

"This  case  was  tried  by  me  without  a  Jury 
at  Noyember  term  of  court  for  the  above 
county,  1911.  The  action  is  in  the  usual 
form  for  an  injunction,  restraining  the  de- 
fendants from  cutting,  destroying,  and  using 
the  timber  on  the  two  tracts  of  land  describ- 
ed in  the  complaint,  and  grows  out  of  the 
following  facts:  On  September  1,  1902,  Eliza 
C.  Stoney  conveyed  the  timber  on  what  is 
known  as  *Gippy'  tract  of  land,  containing 
1,000  acres,  situate  In  the  above  county  (as 
will  appear  by  her  deed),  to  F.  S.  Farr.  On 
January  26,  1904,  Farr  conveyed  to  the  At- 
lantic Coast  Lumber  Corporation.  On  June 
9,  1910,  th^  Atlantic  Coast  Lumber  Corpora- 
tion conveyed  to  plaintiff.  On  January  9, 
1911,  Eliza  C.  Stoney  sold  and  conveyed  the 
fee-simple  title  to  the  tract  of  land,  'Gippy,* 
and  on  which  the  timber  is  now  standing  and 
growing,  to  defendants.  On  October  6,  1903, 
Josephine  M.  Jenkins  conveyed  in  fee  the 
timber  standing  and  fallen  on  'Wantoot' 
tract  of  land,  containing  1,800  acres,  to  S. 
F.  Farr.  On  October  24,  1903,  Farr  conveyed 
to  Oneida  Timber  Company.  On  June  30, 
1910,  Oneida  Timber  Company  conveyed  to 
the  plaintiff.  Thereafter,  on  the  24th  of 
August,  1910,  Josephine  M.  Jenkins  convey- 
edi,  under  her  own  deed,  the  fee  in  the  timber 
to  plaintiff  in  said  'Wantoot'  tract  On  Jan- 
uary 5,  1901,  Josephine  M.  Jenkins  conveyed 
the  fee-simple  title  to  *Wantoof  tract  to  the 
defendants,  the  $350  asked  for  in  the  com- 
plaint was  eliminated  in  open  court  at  the 
trial,  and  is  not  involved  now. 

"All  the  above-mentioned  deeds  were  duly 
executed,  delivered,  and  recorded.    Hence  no 


question  involving  their  yalidity  and  no  ques- 
tion involving  want  of  notice  by  any  one  in- 
terested. 

"The  defendants  admit,  in  their  answer, 
they  have  cut  timber  from  the  two  tracts  of 
land  involved  in  the  suit,  but  undertake  to 
Justify  their  act  in  so  doing  by  and  under 
the  terous  of  the  deeds.  The  evidence  is 
very  voluminous,  and  a  great  deal  of  it  was 
objected  to  as  incompetent,  all  of  which  ob- 
jections I  sustain,  except  as  to  that  evidence 
upon  which  I  base  my  findings  of  facts. 

**I  find  as  matter  of  fact,  at  the  time  of 
the  sale  of  the  timber  to  Farr,  by  Mrs.  El  C. 
Stoney,  on  the  'Oippy'  tract  as  described  la 
her  deed,  there  were  639  acres  of  cleared  and 
cultivable  land-  on  the  place,  all  of  which 
Farr  and  those  claiming  through  him  had 
notice. 

"I  find  as  matter  of  fact  there  are  eight 
tenant  houses  on  'Gippy'  farm  in  very  good 
r^air,  only  three^  however,  available  for 
tenants.  I  find  as  matter  of  fact,  in  accord- 
ance with  the  ordinary  and  usual  manner 
land  is  worked  and  cultivated  in  Berkeley 
county,  where  this  land  Is,  about  25  acres 
constitutes  a  one-horse  farm.  I  find  as  mat- 
ter of  fact  there  are  a  number  of  small 
bridges  across  ditches  and  branches  on  'Gip- 
py' tract  that  are  necessary  for  farming  pur- 
poses. I  find  as  matter  of  fact  that  there  Is 
considerable  wire  fence  on  said  tract,  all  of 
which  Farr  and  those  claiming  through  him 
had  notice,  before,  and  at  time  of  purchase 
of  the  timber.  I  find  as  matter  of  fact  a 
two-room  house,  each  room  being ,  14  feet 
square^  would  be  the  usual  and  ordinary  ten- 
ant house  used  la  the  community  where  the 
land  is,  and  that  about  3,500  feet  of  lumber 
would  build  such  a  house. 

"I  find  as  matter  of  fact  there  are  about 
900  acres  of  cleared  and  cultivable  land  on 
'Wantoot'  plantation.  I  find  as  matter  of 
fact  there  are  31  tenant  houses  on  'Wantoot' 
tract  built  there  in  last  five  or  six  years  and 
In  pretty  good  repair. 

"With  the  above  state  of  facts,  which  I 
consider  the  competent  evidence  sustains, 
and  which  I  find  to  be  true,  I  now  come  to 
the  consideration  of  the  law  based  thereon, 
together  with  my  conception  of  what  Is  the 
proper  construction  of  the  deeds  involved 
here.  As  I  understand,  there  is  no  conten- 
tion as  to  what  passed  under  the  deeds  to 
the  plaintiff;  but  the  question  Is:  What 
rights  were  reserved  by  Mrs.  Stoney  and 
Mrs.  Jenkins  in  their  respective  deeds, 
through  and  under  whom  plaintiff  claims? 

"The  reservation  in  the  deed  from  Mrs. 
Jenkins  to  the  plaintiff  is,  'That  I,  or  we,  the 
said  vendor,  shall  have  the  right  to  use  such 
timber  from  the  aforesaid  tract  or  tracts  of 
land  as  may  be  necessary  for  ordinary  plan- 
tation purposes  connected  with  said  land, 
this  reservation,  however,  not  to  include  the 
right  to  clear  the  said  land,  or  any  of  it' 
The  reservation  contained  in  the  deed  from 
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Mrs.  Stoney  to  Farr  Is  the  same  as  in  the 
Jeukins  deed,  except  the  words  'as  may  be 
necessary'  do  not  appear  therein.  Both  res- 
ervations are  in  substance  the  same.  Many 
authorities  have  been  cited  pro  and  con,  but 
not  one  directly  in  point,  as  to  what  con- 
struction should  be  put  on  the  terms  of  the 
reservations  contained  in  the  de^ds.  The 
law  which  governs  life  tenant  and  remainder- 
man was  relied  upon  very  strongly  by  plain- 
tiff as  furnishing  the  rule  by  which  I  am 
to  be  guided.  With  this  position  I  cannot 
agree.  Nor  the  reason  that  the  law  itself 
fixes  those  rights,  while  here  the  parties 
themselves  have  undertaken  to  fix  their 
rights,  by  contract 

"So  the  question  here  is:  What  is  the  rea- 
sonable, fair,  and  Just  interpretation  and 
meaning,  based  oi}  tiie  rules  of  law,  of  the 
contract  between  the  parties  as  contained  in 
the  two  reservations? 

[1]  "Certainly  both  parties  regarded  the 
clearing  of  land  as  an  ordinary  plantation 
purpose,  for  that  is  expressly  prohibited  in 
the  reservation  clause  of  the  deeds.  It  would 
not  have  been  necessary  to  insert  this  prohi- 
bition had  it  not  been  an  ordinary  plantation 
purpose  to  clear  land.  If  this  be  correct,  the 
grantors,  and  those  claiming  through  them, 
have  the  right  to  use  timber  for  every  other 
ordinary  plantation  purpose  connected  with 
the  land. 

[2]  "  *Ordinary,*  in  the  usual  acceptation 
of  the  word,  means  'common,'  'usual,*  'com- 
mon occurrence,*  'usual  practice.*  'Plantation' 
is  a  cultivated  estate,  a  large  farm  for  rais- 
ing the  different  products  of  agriculture.  In 
order  to  raise  such  products  it  is  necessary 
to  hire  labor,  especially  on  large  farms  or 
plantations.  Ordinarily,  owners  of  farms  or 
plantations  must  have  tenant  houses,  to  se- 
cure labor.  Ordinarily,  large  farms  or  plan- 
tations are  divided  into  smaller  ones;  that  is 
to  say.  Into  one  and  two  horse  farms.  Ordi- 
narily, the  owner  must  furnish  a  house  to 
those  whom  he  employs  to  work  their  farms, 
whether  they  be  tenants,  cropper,  or  wage 
laborers.  These  are  ordinary  plantation 
purposes  in  accordance  with  the  facts  in  this 
case,  in  the  community  where  the  land  is 
situated,  and  at  the  time  of  the  sale  of  the 
timber.  I  therefore  conclude  as  matter  of 
law,  based  on  the  facts  as  found,  and  the 
meaning  of  the  reservation  contained  in  the 
deeds,  as  contemplated  by  the  parties  thereto. 

''That  the  defendants  have  the  right  to 
build  new  tenant  houses,  not  one  to  every 
20  or  25  acres  of  cleared  or  cultivated  land, 
as  testified  by  both  witnesses  for  plaintiff 
and  defendants,  but  one  fiouse  with  two 
rooms,  each  14  feet  square  to  every  40  acres 
of  cleared  and  cultivable  land,  for  it  is  rea- 
sonable and  right  to  assume  that  one  such 
house  would  ordinarily  be  sufficient  to  shel- 
ter and  accommodate  a  sufficient  number  of 
laborers  to  properly  work  40  acres  of  land. 
In  other  words,  it  is  not  ordinarily  the  case, 
nor  should  it  be  so  assumed,  that  each  tenant 


house  would  be  occupied  by  one  laborer  only ; 
generally  they  are  occupied  by  a  family,  and 
in  the  family  there  are  ordinarily  enough 
members  to  do  the  work  for  40  acres,  and  in 
connectd^n  with  each  tenant  house  they 
would  have  the  right  to  build  such  outhouses 
as  are  reasonably  necessary  for  housing  the 
crop  or  crops  raised,  stables  for  the  stock 
used  in  cultivating  the  land.  Also  the  right 
to  use  timber  for  repairing  the  bridges  on 
said  land,  building  and  repairing  the  fences 
on  said  lands.  It  is  an  ordinary  occurrence 
for  one  to  build  new  tenant  houses  on  his 
land,  and  as  a  matter  of  fact  as  well  as  law, 
it  could  not  be  reasonably  said  to  be  an  ex- 
traordinary plantation  purpose,  to  do  so.  If, 
then,  this  be  not  an  extraordinary  plantation 
purpose,  it  would  certainly  come  within  or- 
dinary plantation  purposes.  And  so  long  as 
defendants  keep  within  the  bounds  of  ordi- 
nary plantation  purposes  in  the  use  of  the 
timber  they  do  not  violate  the  contract  Of 
course,  the  timber  from  'Gippy'  tract  must 
be  used  in  connection  with  that  tract,  and 
that  from  'Wantoot'  tract  must  be  used  in 
connection  therewith. 

"It  is  argued  that  the  contract  must  be 
construed  with  reference  to  conditions  of  the 
land  at  time  of  the  purchase  of  the  timber. 
In  this  I  concur. 

"I  have  found  the  facts  to  be,  and  I  may 
add  undisputed,  that  on  one  place  there 
were  at  the  time  600  acres  and  more,  cleared 
and  cultivated  land,  and  on  the  other  aibout 
900  acres.  My  finding  of  facts  show  houses 
on  each  place,  and  conditions,  etc.,  all  of 
which  I  have  taken  into  consideration  In 
giving  what  I  regard  a  fair,  reasonable,  just, 
and  legal  construction  of  the  contract  in- 
volved here. 

"In  conclusion,  I  may  add,  I  cannot  con- 
ceive of  how  the  parties,  either  or  both,  to 
the  contract  embraced  in  the  reservation  in 
the  deeds,  had  in  contemplation  at  the  time 
of  making  the  contract  that  the  one  was 
depriving  herself  of  the  right  to  build  new 
tenant  houses  on  her  land,  from  the  timber 
thereon,  and  the  other  was  purchasing  the 
right  to  prevent  her  from  so  doing,  or  how 
either  party  could  conclude  the  building  of 
new  tenant  houses  was  an  extraordinary 
plantation  purpose,  Instead  of  an  ordinary 
plantation  puri>ose. 

"It  is  therefore  ordered  that  this  restrain- 
ing order  or  Injunction  heretofore  granted 
by  Judge  Memminger  be,  and  the  same  is 
hereby,  dissolved  and  the  complaint  dis- 
missed.'* 

Smythe,  Frost  &  Visauska,  and  Octavus 
Cohen,  all  of  Charleston,  and  L.  D.  Lide,  of 
Marion,  for  appellant  W.  A.  Holman,  of 
Charleston,  and  E.  J.  Dennis,  of  Moncks 
Corner,  for  respondents. 

WATTS,  J.  For  the  satisfactory  reasons 
set  forth  by  his  honor.  Judge  De  Vore,  in 
his  circuit  decree,  it  is  the  Judgment  of  this 
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court  that  the  judgment  of  the  circuit  court 
be  affirmed. 

GARY,  O.  J.,  and  HYDRICK  and  WOODS, 
JJ.,  concur. 

ERASER,  J.  (dissenting).  I  cannot  concur 
in  the  opinion  of  the  majority  of  the  court 
in  this  case.  It  seems  to  me  that  the  build- 
ing of  many  new  tenant  houses  on  a  planta- 
tion at  one  time  is  in  the  nature  of  things 
an  extraordinary  use  and  not  included  in  the 
reservation. 


(138  Oa.  703) 

UNION  CITY  REALTY  &  TRUST  CO.  ▼. 

WRIGHT. 

(Supreme  Court  of  Georgia. .  Sept  24,  1912.) 

(SyUahuB  hy  the  Court) 

1.  Covenants  (§  TT*)— Who  mat  Enfobck. 

Where  a  debtor  conveyed,  by  an  InBtniment 
in  the  form  of  a  deed,  real  and  personal  prop- 
erty, and  included  in  the  conveyance  a  sta^te- 
ment  that  the  grantee  agreed  to  pay  a  certain 
debt,  which  the  grantor  owed,  and  the  grantee 
received  such  deed  and  the  property  conveyed 
thereby,  and  the  grantor  became  insolvent,  the 
holder  of  a  note  of  the  grantor  for  such  debt, 
or  a  part  thereof,  upon  its  becoming  due  and 
remaining  unpaid,  could  file  an  equitable  pro- 
ceeding, with  proper  parties,  to  enforce  the 
payment  of  such  debt  by  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  $|  77-89;   Dec.  Dig.  f  77.*] 

2w  Pabties  (S  64* )— Amendment. 

A  person  claiming  to  be  the  holder  of  the 
note  of  the  grantor  for  a  part  of  the  debt  thus 
agreed  to  be  paid,  after  bringing  an  action  in 
^ich  the  grantor  and  the  grantee  were  both 
made  parties  defendant,  could  not,  as  matter 
of  right,  strilce  the  grantor  as  a  defendant, 
and  by  amendment  make  him  a  nominal  party 
plaintiff,  suing  for  the  use  of  the  original  plain- 
tiff. 

[Ed.    Note.— For   other    cases,   see    Parties, 
Cent  Dig.  (  95;   Dec.  Dig.  |  64.*] 

3.  Covenants    (J  7*)— Deed— Construction 
—Obligations  of  Gbantee. 

Where  a  provision  of  the  character  indi- 
cated in  the  first  headnote  was  contained  in  a 
deed  conveying  realty  and  personalty,  and  the 
grantee  accepted  the  deed  and  received  the 
property  conveyed,  this  made  a  contract  be- 
tween him  and  the  grantor,  binding  upon  him, 
although  he  did  not  sign  the  instrument 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  |  6;  Dec.  Dig.  §  7.*] 

4.  Covenants  (8  111*)— Action— Parties. 

Where  no  relief  was  sought  as  against  the 
original  payee  of  the  note,  but  an  indorsee 
sought  to  secure  the  payment  of  the  debt  as 
that  of  the  maimer,  and  to  have  payment  there- 
of made  by  a  grantee,  to  whom  the  maker  had 
conveyed  his  property,  with  an  agreement  that 
the  grantee  should  pay  the  debt,  it  was  not 
necessary  to  make  the  original  payee  a  party. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent  Dig.  §{  186,  187;   Dec  Dig.  %  111.*] 

5.  Other  Grounds  of  Motion  and  Demub- 

BEB  WITHOTTT   MERIT. 

The  other  grounds  of  the  motion  and  of 
the  demurrer  were  without  merit. 

Error    from    Superior    Court,    Campbell 
County;    W.  C.  Wright,  Jndge  pro  hac. 


Action  by  Mrs.  Anna  Wright  against  the 
Union  City  Realty  &  Trust  Company  and 
others.  Judgment  for  plaintiff,  and  defend- 
ant named  brings  error.    Reversed. 

Mrs.  Anna  Wright  sued  the  Union  City 
Realty  &  Trust  Company  and  others.  The 
petition  was  twice  amended.  In  its  final 
form  it  alleged  in  substance  as  follows:  On 
or  about  the  12th  day  of  May,  1900,  J.  H. 
Harris  subscribed  for  $4,000  of 'the  capital 
stock  of  the  Union  City  Brick  Company,  and 
executed  to  that  company  a  note  for  $3,000 
*'for  that  portion  of  his  said  subscription  for 
said  capital  stock."  About  April  15th  the 
payee  indorsed  the  note  for  value  to  Mrs. 
Wright  Subsequently,  on  May  18th,  Harris 
executed  to  the  Union  City  Realty  &  Trust 
Company  a  conveyance  of  property,  consist- 
ing of  realty  and  personalty.  In  this  deed 
occurred  the  following:  "I  also  convey  my 
subscription  of  four  thousand  ($4,000)  dollars 
of  stock  in  the  Union  City  Brick  Company, 
which  the  company  agrees  to  pay  for  ac- 
cording to  my  contract"  The  Union  City 
Realty  &  Trust  Company  accepted  the  deed, 
and  went  into  possession  thereunder  of  the 
property  conveyed.  After  making  the  deed, 
Harris  became  insolvent,  and  so  remained. 
The  Union  City  Brick  Company  is  insolv- 
ent, and  is  In  the  hands  of  a  receiver.  The 
Union  City  Realty  &  Trust  Company  has 
failed  to  pay  the  note.  Judgment  Is  prayed 
against  it  for  the  amount  thereof. 

As  the  suit  was  originally  brought,  Har- 
ris was  made  a  party  defendant  with  several 
others.  By  one  of  the  amendments  all  of 
the  •  defendants  were  stricken,  except  the 
Union  City  Realty  &  Trust  Company,  and 
Harris*  name  was  added  as  a  nominal  plain- 
tiff, suing  for  the  use  of  Mrs.  Wright  Ob- 
jection was  made  to  the  allowance  of  the 
amendments,  and. a  demurrer  was  filed  to 
the  petition  as  amended.  The  presiding 
Judge  allowed  the  amendments  and  overruled 
the  demurrer.    The  defendant  excepted. 

J.  F.  Gollghtly,  of  Atlanta,  for  plaintiff  In 
error.  Barry  Wright,  of  Rome,  and  Smith, 
Hastings  &  Ransom,  all  of  Atlanta,  for  de- 
fendant in  error. 

LUMPKIN.  J.  [1  ]  1-2.  The  controlling  fea- 
tures of  this  case  have  recently  been  the 
subject  of  full  consideration  by  this  court  in 
Sheppard  v.  Bridges,  137  Ga.  615,  74  S.  B. 
245.  The  decision  In  that  case  practically 
settled  two  points:  (1)  Where  one  person, 
for  a  valuable  consideration,  agrees  with 
another  to  pay  the  debts  of  the  latter,  un- 
der former  decisions  of  this  court,  this  alone 
does  not  authorize  a  creditor  of  the  promisee 
to  bring  an  action  at  law  against  the  promis- 
or to  recover  the  debt  (2)  Where  a  debtor 
conveys  his  property  to  another,  and  as  part 
of  the  transaction  the  purchaser  agrees  to 
assume  and  pay  the  debts  of  the  vendor,  a 
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creditor  of  the  latter  lias  a  remedy  by  an 
equitable  proceeding,  with  proper  pleadings 
and  parties.  Mrs.  Wright  could  proceed, 
with  proper  allegations  and  parties,  to  en- 
force the  payment  of  the  amount  due  on  the 
note. 

[2]  But  the  question  arises  whether,  with- 
out proceeding  in  this  manner,  she  could 
by  amendment  strike  Harris,  the  maker  of 
the  note,  as.  a  defendant,  make  him  a  nomi- 
nal plaintiff,  suing  for  her  use,  and  recover 
in  his  name  for  her  benefit  against  the  Union 
City  Realty  &  Trust  Company,  the  grantee 
in  the  deed  from  Harris.  Section  56S9  of 
the  Civil  Code  reads:  "When  several  plain- 
tiffs sue  Jointly,  the  declaration  may  be 
amended  by  striking  out  the  name  of  one 
or  more  plaintiffs.  And  when  it  becomes 
necessary  for  the  purpose  of  enforcing  the 
rights  of  plaintiff,  he  may  amend  by  sub- 
stituting the  name  of  another  person  in  his 
stead,  suing  for  his  use."  This  section  was 
not  the  result  of  a  legislative  enactment,  but 
was  a  codification  of  the  law  as  it  existed 
prior  to  the  Code,  A  familiar  illustration  of 
its  meaning  is  where  one  person  has  a  bare 
legal  title  to  a  chose  in  action,  while  another 
is  the  equitable  owner.  If  the  equitable 
owner  sues,  he  may  amend  by  substituting 
the  name  of  the  legal  owner,  suing  for  his 
use.  At  common  law  choses  in  action,  other 
than  negotiable  Instruments,  were  not  as- 
signable, so  as  to  vest  the  legal  title  in  the 
assignee  and  authorize  him  to  bring  a  suit 
in  Ills  own  name  thereon ;  but  he  could  sue 
In  the  name  of  the  assignor  for  his  use. 
This  inability  of  the  assignee  to  sue  in  his 
own  name  has  since  been  removed  by  stat- 
ute in  this  state.  Still,  If  for  any  reason 
the  complete  legal  title  in  a  chose  in  action 
does  not  vest  in  the  equitable  owner,  he 
may  use  the  name  of  the  holder  of  the  le- 
gal title  to  assert  his  rights.  Hayne  v. 
Perry,  25  Ga.  400.  So  it  as  been  held  that 
a  plaintiff  in  ejectment  may  lay  a  demise 
in  the  name  of  one  under  whom  he  claims 
title.  Fain  v.  Garthright,  5  Ga.  6.  Where 
suit  was  brought  by  the  beneficiaries  of  a 
trust  deed,  an  amendment  was  allowed 
which  inserted  the  name  of  the  trustee,  as 
suing  for  the  use  of  the  original  plaintiffs. 
Adams  V.  Barlow,  69  Ga.  802.  In  Calhoun 
V.  Tullass,  35  Ga.  119,  It  was  held  that  the 
purchaser  of  notes  secured  by  mortgage 
could  foreclose  the  mortgage  at  law  by  using 
the  name  of  the  mortgagee  for  his  use,  even 
against  the  consent  of  the  mortgagee,  by 
giving  proper  indemnity.  In  EJstes  v.  Thomp- 
son, 90  Ga.  698,  17  S.  E.  98,  it  was  held  that 
where  a  person  brings  suit  upon  a  chose  in 
action,  though  It  be  an  open  account,  and  he 
has  only  the  equitable  title  thereto,  he  may 
amend  his  declaration  by  adding  the  name  of 
the  person  who  has  the  legal  title,  suing  for 
his  u.se.  Many  other  cases  might  be  cited, 
but  these  will  suflSce  as  illustrations  of  the 
application  of  the  rule. 


Let  us  now  see  whether  the  present  case 
falls  within  it  In  doing  so,  it  must  be 
borne  in  mind  that  in  this  state  the  rule 
adopted  in  a  number  of  other  states,  to  the 
effect  that  the  creditor  can  bring  an  action 
at  law  against  the  person  agreeing  with  his 
debtor  to  pay  the  debt,  Is  not  followed.  It 
must  also  be  remembered  that,  beginning 
with  the  case  of  Bell  v.  McGrady,  32  Ga. 
257,  and  continuing  to  that  of  Sheppard  v. 
Bridges,  supra,  it  has  been  held  that  the 
enforcement  of  the  right  of  the  creditor  was 
a  matter  of  equitable  cognizance.  Unless  we 
repudiate  these  rulings,  it  must  be  held  ei- 
ther that  the  remedy  is  by  equitable  pro- 
ceedings, with  proper  parties  defendant,  or 
that  the  creditor  has  the  option  to  bring  the 
suit  thus,  or  to  bring  it  strictly  at  law  by 
making  his  debtor  a  party  plaintiff  for  his 
use.  If  there  is  a  complete  remedy  at  law, 
ordinarily  equity  will  not  take  Jurisdiction; 
but  the  whole  trend  of  the  discussion  in  the 
decisions  of  this  court  is  that  such  a  case 
is  one  for  equitable  remedy.  The  case  now 
before  us  does  not  rest  on  an  assignment, 
legal  or  equitable,  of  a  chose  in  action. 
The  deed  which  was  made  by  Harris  to  the 
trust  company  was  executed  after  the  trans- 
fer of  the  note  to  Mrs.  Wright  In  enforc- 
ing against  the  trust  company  the  collection 
of  the  debt  claimed  to  be  due  to  her,  two 
things  are  necessary  to  be  shown,  under 
the  views  heretofore  expressed  by  this  court : 
(1)  That  Harris  is  indebted  to  the  plaintiff  In 
a  certain  amount;  and  (2)  such  a  state  of 
facts  as  authorizes  the  plaintiff  equitably  to 
require  payment  by  the  trust  company  of  the 
amount  of  such  debt  Suppose  that  Harris 
should  deny  owing  the  amount  claimed  to 
be  due  by  Mrs.  Wright,  or  should  desire  to 
set  up  payment  in  whole  or  in  part,  or  te 
make  any  other  defense  under  the  first  prop- 
osition above  stated,  should  he  not  be  made 
a  party  defendant,  so  that  this  might  be 
done?  Can  a  person  claiming  to  hold  an  In- 
debtedness against  him  close  his  mouth  and 
make  him  allege  solenmiy  in  court  by  plead- 
ing that  he  owes  the  amount  claimed  to  be 
due,  by  making  him  a  nominal  party  suing 
for  the  use  of  his  alleged  creditor?  In  this 
case  it  happens  that  the  alleged  debt  is  evi- 
denced by  a  promissory  note;  but  it  might 
be  by  an  open  account  or  a  claim  of  a 
breach  of  contract  In  Hawkins  v.  Central 
of  Ga.  Ry.  Co.,  119  Ga.  159,  46  S.  E.  82, 
one  railroad  company  sold  and  conveyed  its 
property  and  franchises  to  another  for  a 
recited  consideration  paid  in  bonds,  $5  in 
cash,  and  "the  assumption  by  the  Central 
Company  [the  purchaser]  of  the  current  li- 
abilities of  the  Chattanooga  Company  [the 
vendor].*'  One  who  had  received  a  personal 
injury  by  being  run  over  by  an  engine  of 
the  vendor  prior  to  the  making  of  the  con- 
veyance brought  suit  for  damages  against 
the  vendee.  Assuming  that  the  expression 
"current  liabilities"  would  cover  liability  for 
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an  Injury  of  this  character  previously  in- 
flicted. It  was  held  that  no  action  at  law 
could  be  brought  by  the  injured  party  against 
the  purchasing  company.  It  would  hardly 
be  contended  that  the  injured  person  could 
make  the  vendor  company  a  nominal  party 
plaintiff  for  his  use,  make  it  allege  negli- 
gence, injury,  liability,  and  the  extent  there- 
of, and  sue  the  vendee  company  for  such 
amount.  Certainly  the  vendor  company 
should  be  called  on  as  a  defendant  to  say 
whether  it  is  liable,  and  not  be  required, 
at  the  behest  of  the  injured  party,  to  allege 
its  own  tort  If  it  should  be  said  that  a 
tort,  and  not  a  contractual  right,  was  the 
basis  of  the  action,  and  that  the  rule  might 
be  different  for  that  reason,  it  would  be 
equally  unjust,  if  the  right  of  action  had 
arisen  out  of  an  alleged  breach  of  contract 
by  the  vendor  company  prior  to  the  convey- 
ance, or  on  an  open  account  claimed  by  the 
real  plaintiff  to  be  due  by  such  company, 
to  allow  him  to  use  the  name  of  the  vendor 
company  as  a  nominal  plaintiff,  so  as  to 
make  it  confess  a  debt,  or  its  own  breacb 
of  contract,  by  the  allegations  of  the  peti- 
tion, without  being  notified  or  summoned  as 
a  defendant  -  and  given  the  opportunity  to 
eohtest  such  debt  or  liability. 

We  do  not  understand  the  rule  which  au- 
thoriases  the  substitution  of  the  name  of  a 
third  person,  suing  for  the  use  of  the  orig- 
inal plaintiff,  where  it  becomes  necessary 
for  the  purpose  of  enforcing  the  rights  of 
the  latter,  to  extend  to  the  point  of  allow- 
ing the  plaintiff,  who  must  establish  as  a 
part  of  his  case  that  another  is  indebted  to 
him,  to  escape  from  so  doing  by  making 
such  other  person  a  party  plaintiff,  and  thus 
causing  him  to  allege  his  own  Indebtedness. 
His  place  in  the  litigation  is  as  a  defendant, 
not  as  a  plaintiff.  It  would  be  no  answer 
to  this  to  say  that  the  person  thus  made 
a  nominal  party  plaintiff  is  not  the  person 
objecting  thereto,  but  the  trust  company 
which  contracted  with  him.  It  does  not  ap- 
pear that  he  had  any  notice  or  knowledge 
that  he  was  being  made  a  party  plaintiff 
or  that  he  assented  thereto.  If  the  original 
plaintiff,  as  matter  of  right,  could  make  him 
a  nominal  plaintiff,  suing  for  her  use,  with 
or  without  his  consent,  as  contended,  his 
protest  and  claim  that  he  should  be  made  a 
defendant  would  be  of  no  avail.  Moreover, 
the  trust  company  might  well  urge  that 
normally  the  debtor  whose  debt  it  agreed  to 
pay  should  be  classified  as  a  defendant  with 
It,  if  suit  was  brought  by  a  person  claiming 
to  be  a  creditor,  and  that  such  person  did 
not  have  the  rig^t,  at  her  mere  volition,  to 
remove  such  a  defendant  from  the  side  of 
his  codefendant  and  make  him  an  ally  of 
the  plaintiff. 

The  question  involved  in  this  case  is,  not 
whether  the  debtor  himself  might  bring  an 
action  against  the  trust  company  agreeing  to 
pay  his  debt  according  to  its  terms,  for  a 


breach  of  contract,  but  whether  a  person 
claiming  to  be  the  creditor  of  such  debtor 
has  the  right,  on  motion,  to  make  'the  al- 
leged debtor  a  i)arty  plaintiff  suing  for  het 
use.  Under  the  rule  authorizing  the  use  by 
one  person  of  the  name  of  another  to  en- 
force the  rights  of  the  former,  certain  equi* 
table  rights  and  interests  of  the  usee  may 
be  protected ;  but  this  method  of  suit  is  not 
a  complete  substitute  for  an  equitable  pro« 
ceeding  to  settle  all  equities  and  claims  both 
between  the  creditor  and  his  debtor  and  be« 
tween  him  and  the  grantee  from  the  debtor. 
Under  former  rulings  of  this  court,  the  hold- 
er of  the  note  cannot  bring  a  common-law 
action  against  the  grantee  of  her  debtor  di- 
rectly on  the  note,  though  she  may  have  an 
equitable  cause  of  action  arising  out  of  a 
conveyance  and  contract  by  the  alleged  debt- 
or. We  are  aware  that  there  are  decisions 
of  other  courts  not  in  accord  with  the  de- 
cisions of  this  court.  But  we  think  it  best 
to  adhere  to  the  former  rulings,  and  hold 
that  the  original  plaintiff  did  not  have  the 
right,  by  amendment,  to  strike  her  debtor 
as  a  party  defendant,  and  make  him  a  nom- 
inal party  plaintiff  suing  for  her  use. 

It  might  be  interesting  as  legal  history, 
but  would  not  be  profitable  In  the  deci- 
sjlon  of  this  case,  to  consider  the  ancient 
action  of  account  or  debt,  based  on  the 
beneficial  relation  described  in  the  jargon 
of  the  time  by  the  term  "al  oeps,**  the  en- 
trance into  the  discussion  of  privity  of  con- 
tract, and  of  consideration,  the  effect  there- 
of on  the  rulings  of  courts,  and  the  final 
division  among  the  courts  as  to  the  right  of 
a  plaintiff  in  a  case  like  that  before  us  to 
recover  at  all  against  the  grantee  of  his 
debtor,  and,  if  so,  whether  it  should  be  by 
action  at  law  or  by  equitable  proceedings. 
Neither  Is  it  necessary  to  deal  with  cases 
of  technical  trusts.  For  practical  purposes 
the  discussion  in  Sheppard  v.  Bridges,  su- 
pra, as  to  an  undertaking  by  a  grantee  to 
pay  a  debt  of  the  grantor,  will  sufiSce. 

[3]  3.  There  was  no  merit  in  the  grounds 
of  the  demurrer  that  the  Union  City  Realty 
&  Trust  Company  was  not  shown  to  have 
undertaken  or  assumed  to  pay  the  debt, 
and  that  the  recital  in  the  deed  from  Har- 
ris to  it  was  not  a  contract  which  bound  it. 
When  it  received  the  deed  from  Harris  con- 
taining this  covenant,  and  took  possession  of 
the  property  conveyed,  it  became  bound  to 
him  by  such  covenant  Kytle  v.  Kytle,  128 
Ga.  387,  57  S.  B.  748;  2  Devlin,  Deeds,  ( 
940a;  7  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  142. 
The  conveyance  contained  this  provision:  **I 
also  convey  my  subscription  of  four  thou- 
sand ($4,000)  dollars  of  stock  in  the  Union 
Oity  Brick  Company,  which  the  company 
agrees  to  pay  for  according  to  my  contract" 
The  grantee  received  the  property  conveyed. 
This  made  an  agreement  between  the  par- 
ties  to   the  instrument  that  the  company, 
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the  grantee,  would  pay  for  the  stock  sub- 
scription according  to  the  contract  of  Har- 
ris. Tlie  allegations  show  that  a  promissory 
note  was  given  to  the  Brick  Company  by 
Harris,  and  was  by  it  indorsed  to  Mrs. 
Wright;  and  this  had  occurred  before  the 
making  of  the  deed.  To  pay  in  accordance 
with  the  contract  included  payment  in  ac- 
cordance with  the  note. 

[4]  4.  No  judgment  was  sought  against  the 
Brick  Ck)mi)any,  and  it  was  not  necessary 
that  it  should  be  made  a  party. 

[6]  5.  The  other  grounds  of  demurrer  were 
without  merit. 

Judgment  reversed.  All  the  Justices  con- 
car. 


(138  Ga.  746) 

CROSBY  ▼.  GEORGIA  REALTY  CO. 

(Supreme  Court  of  Georgia.     Sept  28,  1912.) 

fSyllahuB  hij  the  Court.) 

1.  Action  (J  62*)— Contracts  (J  813*)— Spe- 
cific   PERFOBllAlNCB    (|    105*)  —  PREMATURE 

Commencement  of  Action— Former  Deci- 
sion Distinguished. 

If  one  party  to  a  continuing  contract,  con- 
sisting of  mutual  obligations,  renounces  and  re- 
pudiates it  prior  to  the  date  fixed  for  perform- 
ance, the  other  party  is  at  liberty  either  to 
immediately  treat  such  renunciation  as  a  breach 
of  the  contract,  and  sue  for  damages  sustained 
therefrom,  or  to  treat  the  contract  as  still  bind- 
ing, and  wait  until  the  time  arrives  for  per- 
formance, in  order  to  give  the  party  who  has 
repudiated  the  contract  an  opportunity  to  com- 
ply with  its  terms.  Ford  v.  Lawson,  133  Ga. 
237  (5),  65  S.  E.  444,  and  citations.  But 
where  the  contract  is  for  the  sale  of  land,  and 
the  seller  renounces  and  repudiates  the  contract 
before  the  time  specified  for  the  execution  of  a 
deed  and  the  surrender  of  possession,  the  seller 
not  putting  it  out  of  his  power  to  comply  with 
the  contract,  by  sale  to  others  or  otherwise,  an 
action  commenced  by  the  purchaser  against  the 
seller  to  compel  execution  of  a  deed,  and  to  ob- 
tain a  decree  for  title,  upon  such  repudiation 
of  the  contract  by  the  latter,  before  the  time 
for  the  execution  of  a  deed  and  delivery  of  pos- 
session, is  premature.  Barton  v.  New  England 
Mortgage  Co.  (Miss.)  25  South.  3G2. 

(a)  A  cause  of  action  must  have  existed  at 
the  time  of  the  institution  of  the  suit;  and  the 
fact  that,  pending  the  suit,  the  time  arrived 
for  the  execution  of  a  conveyance  by  the  seller, 
and  that  he  thereafter  continued  lo  repudiate 
the  contract,  would  not  authorize  the  action 
to  proceed  for  the  relief  sought 

(b)  The  rulings  above  announced  are  not  in 
conflict  with  those  made  in  Miller  ▼.  Jones,  68 
W.  Va.  526,  71  S.  E.  248,  36  L.  R.  A,  (N.  S.) 
408,  relied  upon  by  counsel,  which  merely 
sought  to  enforce  certain  provisions  of  the  con- 
tract in  regard  to  acceptance  of  payment  of 
installments  of  purchase  money  and  other 
charges,  an^  did  not  seek  to  compel  the  seller 
to  execute  a  deed  or  to  have  title  decreed  to  be 
in  the  purchaser  before  the  time  agreed  upon 
for  making  the  deed.  Relief  of  the  latter  kind 
would,  in  effect,  change  the  contract;  and  in 
the  case  cited  it  was  distinctly  ruled  that  such 
could  not  be  done. 

[EH.  Note. — For  other  cases,  see  Action,  Cent 
Dig.  §t  718-723;  Dec  Dig.  §  62;*  Contracts, 
Cent  Dig.  (  1279;  Dec  Die.  §  313;*  Specific 
Performance,  Cent  Dig.  |S  325^41 ;  Dec  Dig. 
I  105.*] 


2.  SFEcmo  Performance  ({  105*)  — Prema- 
ture Commencement  of  Action— Overrul- 
ing Demurrer— Directing  Verdict. 

Because  the  suit  for  specific  performance, 
in  which  the  only  relief  sought  by  the  petition 
as  amended  was  to  have  a  decree  for  execution 
of  a  deed  and  to  liave  title  decreed  in  plaintiff, 
was  premature,  the  jud^e  erred  in  overruling 
the  demurrer,  and  thereafter  in  directing  the 
Terdict  and  entering  a  decree  in  favor  of  the 
plaintiff  for  the  relief  sought 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  ((  325-341;  Dec  Dig.  | 
105.*] 

3.  Premature  Commencement  of  Action- 
Merits  Not  Decided. 

Inasmuch  as  the  action  was  premature, 
other  questions  which  go  to  the  merits  of  the 
case  will  not  be  decided. 

Error  from  Superior  Court,  Appling  Coun- 
ty;   C.  B.  Conyers,  Judge. 

Action  by  the  Georgia  Realty  Company 
against  J.  H.  Crosby.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Reversed. 

On  July  26,  1910,  the  Georgia  Realty  Com- 
pany, a  corporation,  instituted  aii  action 
against  J.  H.  Crosby  for  specific  performance 
of  the  following  contract,  signed  by  both  par- 
ties: "Graham,  Ga.,  April  16,  1910.  Re- 
ceived of  Georgia  Realty  Company,  of  Mad- 
ison, Ga.,  $500  in  part  payment  of  1,400 
acres  of  land,  same  l>eing  in  Appling  and 
Jeff  Davis  counties,  Georgia,  same  being 
all  the  land  I  own  on  south  side  of  the 
Southern  Railroad,  containing  325  acres, 
more  or  less,  including  all  improvements, 
storehouses,  dwellings,  houses,  tenant  hous- 
es, barns,  stables,  turpentine  site,  etc,  also 
1,075  acres  lying  on  the  north  side  of  the 
Southern  Railroad,  including  all  tenant 
houses,  wire  fencing,  and  improvements  of 
all  kinds;  balance  to  be  paid  January  1, 
1911,  $21,500.  This  includes  five  storehous- 
es, one  bam,  one  commissary,  one  glnhouse, 
four  dwelling  houses,  on  nine  acres  of  land 
Imown  as  town  property.  I  hereby  guar- 
antee 1,400  acres  to  be  surveyed  and  ex- 
penses paid  by  me,  the  difference  to  be  de- 
ducted or  paid  at  same  rate.  I  also  guaran- 
tee titles  subject  to  examination;  and,  if 
not  found  satisfactory,  $500  to  be  returned 
to  buyer.  Tliis  is  to  be  done  at  the  cost  of 
buyer,  Georgia  Realty  Company,  of  Madison, 
Ga.  Possession  to  be  given  to  said  property 
on  or  by  January  1,  1911,  when  paid  in  fulL 
This  AprU  16,  1911." 

In  order  to  meet  certain  grounds  of  de- 
murrer, the  plaintiff  in  effect  abandoned  Its 
effort  to  require  a  deed  to  any  land  north  of 
the  Southern  Railroad,  but  sought  an  ap- 
portionment, and  to  require  a  deed  to  the 
ascertained  acreage  of  the  land  south  of  the 
Southern  Railroad.  In  other  words,  the  peti- 
tion, as  amended,  alleged  an  offer  to  pay 
for  355  acres,  being  the  ascertained  amount 
of  land  referred  to  in  the  contract  lying 
south  of  the  railroad,  at  the  apportioned 
price  of  $15,718/7  per  acre,  amounting  to 
$5,578.58.     It  also  alleged  a  repudiation  of 
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the  contract  by  the  defendant  on  the  14th 
day  of  May,  1910.  The  prayer  was  for  specif- 
ic performance  of  the  contract  relative  to 
the  355  acres  south  of  the  Southern  Rail- 
road, and,  "in  the  event  this  x>etition  is  not 
finally  disposed  of  before  January  1,  1911 
(the  date  at  which  a  deed  was  contracted 
to  be  made),  that  the  said  J.  H.  Crosby  be 
required  by  order  and  decree  of  the  court 
to  show  cause,  at  the  nezt  term  of  court, 
why  he  should  not  execute  a  warranty  deed 
in  and  to  the  lands  described  in  the  fourth 
paragraph  of  this  petition  and  receive  the 
balance  of  the  purchase  price  herein  ten- 
dered." 

On  March  10,  1911,  the  Judge  directed  a 
general  verdict  in  favor  of  the  plaintiff,  and 
thereupon,  on  March  17,  1911,  entered  a  de- 
cree reciting  that  the  plaintiff  had  deposited 
with  the  clerk  of  court  $4,007.15,  subject  to 
the  order  of  the  defendant,  and  ordered  that 
the  defendant,  upon  being  presented  with 
the  same  for  execution,  execute  and  deliver 
to  the  plaintiff  a  fee-simple  warranty  deed 
to  the  described  tracts  of  land,  which,  by 
amendment  to  the  petition,  were  alleged  to 
constitute  the  land  sued  for  lying  south  of 
the  Southern  Railroad;  decreeing,  further, 
that  the  title  of  defendant  to  such  property 
"Is  hereby  vested  in  said  Georgia  Realty 
Company."  The  defendant  urged,  by  demur- 
rer to  the  petition  as  amended,  by  exceptions 
to  the  Judgment,  and  otherwise,  that  the 
suit  was  prematurely  instituted;  and,  the 
Judgment  being  adverse  to  him,  he  excepted. 

W.  W.  Bennett,  of  Baxley,  for  plaintiff  in 
error.  AMn  P.  Sellers,  of  Baxley,  and  S. 
D.  Dell  and  H.  A.  King,  both  of  Hazlehurst, 
for  defenilant  In  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


ass  Ga.  736) 

HARTLEY  ▼.  MARIETTA  NURSERY  CO. 
(Supreme  Court  of  Georgia.    Sept.  27,  1912.) 

(ByUahus  by  the  Court.) 

1.  Appeai.  and  Bbbob  (J  637*)— Record — 
Bill  of  Exceptions. 

When  in  a  bill  of  ezceptioDs  it  is  recited 
that  the  same  was  tendered  "within  30  days 
from  the  date  of  the  decisions  and  judgments 
complained  of,"  the  writ  of  error  will  not  be 
dismissed  becanse  of  the  failure  of  the  pre- 
siding jud^e  to  certify  the  same  within  the  stat- 
utory period,  unless  it  be  made  to  appear  that 
his  failure  to  do  so  was  caused  by  some  act 
of  the  plaintiff  in  error  or  bis  counseL  Civil 
Code,  J  6187;  Proctor  v.  Piedmont,  etc..  Ce- 
ment Co.,  134  Ga.  391,  67  S.  E.  942. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  2784;   Dec  Dig.  §  637.*] 


2.  CoNTBACTS  (t§  92,  lOO*)— Validity— Men- 
tal Incapacity  of  Pabties— Evidence. 
Proof  of  weakness  of  mind,  not  amount- 
ing to  imbecility,  is  not  sufficient  to  warrant  a 
jury  in  setting  aside  a  contract;  there  being 
no  proof  of  fraud  or  undue  influence.    Johnson 


V.  Coleman,  134  Ga.  696,  68  S.  B.  480.  But 
where  there  was  evidence  tending  to  show 
that  the  party  making  the  contract  was  gener- 
ally of  weak  mind,  and  a  physician  who  had 
attended  him  for  several  years,  whose  testi- 
mony was  corroborated  by  other  evidence^  tes- 
tified: "His  condition  mentally  and  physically 
grew  weaker  and  weaker  from  1902  to  1907  as 
a  result  of  the  epileptic  fits  which  he  had.  I 
would  say,  from  my  knowledge  of  his  general 
condition  for  before  and  after  February,  1907 
[the  date  of  the  contract],  that  he  was  non 
compos  mentis  at  that  time"— such  evidence 
was  sufficient  to  raise  a  question  for  determi- 
nation by  the  jury  as  to  the  mental  capacity  of 
the  maker  of  the  contract,  and  the  grant  of  a 
nonsuit  was  improper.  Lunday  v.  Foreman, 
129  Ga.  505,  59  S.  E.  270;  Gable  v.  Gable,  130 
Ga.  689,  61  S.  E.  695. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  411-414,  954;  Dec  Dig.  H  92, 
lOO.*] 

3.  Other  Assignments  of  Erkob  Abandoned. 
Other  assignments  of  error  were  abandon- 
ed, and  will  not  be  considered. 

Error  from  Superior  Court,  Cobb  County; 
N.  A.  Morris,  Judge. 

Action  by  Ida  E.  Hartley  against  the  Ma- 
rietta Nursery  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Re- 
versed. 

Mrs.  Ida  E.  Hartley,  as  administratrix 
upon  the  estate  of  C.  H.  Hartley,  deceased, 
brought  an  action  against  the  Marietta  Nurs- 
ery Company  for  the  recovery  for  $1,000. 
It  was  alleged  that  in  the  year  1902  the  Mas- 
sachusetts Mutual  Life  Insurance  Company 
issued  a  policy  of  life  Insurance  on  the  life 
of  the  plaintiff'9  intestate;  the  policy  being 
made  payable  "to  his  estate."  On  February 
19,  1907,  the  Insured  executed  to  the  defend- 
ant a  transfer  of  the  policy,  changing  the 
name  of  the  beneficiary  to  that  of  the  defend- 
ant Subsequently  the  insured  died,  and 
about  October  1,  1909,  the  defendant  collect- 
ed the  $1,000  on  the  policy,  and  refused  to 
account  to  petitioner  for  the  same.  It  was 
further  alleged  that  the  transfer  of  the  poli- 
cy was  "void,  for  the  reason  that  at  the 
time  said  transfer  was  made  the  said  C.  H. 
Hartley,  deceased,  was  non  compos  mentis, 
and  did  not  possess  sufficient  mental  capaci- 
ty to  make  a  valid  contract  under  the  law, 
and  for  further  reason  that  said  transfer  was 
without  consideration.*'  The  defendant  an- 
swered that  the  intestate  was  indebted  to 
the  defendant  in  a  greater  amount  than  that 
collected  on  the  policy,  and  that  the  intes- 
tate at  the  time  of  making  the  transfer  of 
the  policy,  had  sufficient  mental  capacity  to 
make  the  contract,  and  the  assignment  of  the 
policy  by  him  was  In  payment  of  the  debt 
By  amendment  it  was  set  up  that  the  assign- 
ment was  as  collateral  security  for  the  debt, 
and  there  was  a  prayer  to  recoup  the  differ- 
ence between  the  amount  collected  on  the 
policy  and  the  amount  owed  by  the  intestate 
to  the  defendant  On  the  trial,  at  the  con- 
clusion of  plaintiff's  evidence,  a  nonsuit  was 
granted,  and  the  plaintiff  excepted.  Accord- 
ing to  the  evidence  the  only  question  raised 
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by  the  contentions  of  tbe  parties  was  as  to 
tbe  mental  capacity  of  the  plaintiff's  intes- 
tate. Other  facts  sufficiently  appear  from 
the  headnotes. 

Scott  &  Davi9,  of  Atlanta,  and  Cheney  A 
Giles,  of  Marietta,  for  plaintiff  in  error. 
Clay  &  Morris,  of  Marietta,  for  defendant 
In  error. 

ATKINSON,  J.  Judgment  reyersed.  All 
the  Justices  concur. 


038  Ga.  716) 

SMITH  V.  JONES. 
(Supreme  Court  of  Georgia.     Sept  24,  1912.) 

(SyUahu9  hy  the  Court) 

Abatembnt  and  Rbvival  (§  03*)— Death  of 
Defendant— Statutory  Provision. 

At  common  law  a  cause  of  action  for  a 

?ier8onal  tort  abated  on  the  death  of  the  tort- 
easor.  This  rule  was  modified  by  statute 
(Civil  Code,  fi  4421),  so  that  it  should  not  apply 
in  case  of  uie  death  of  the  defendant.  The 
phraseology  of  that  section  leaves  it  plain  that 
the  exception  was  limited  to  cases  where  ac- 
tion had  been  instituted  agalbst  the  tort-feasor 
before  his  death.  If  the  tort-feasor  died  be- 
fore suit  against  him,  the  cause  of  action  did 
not  survive.  See  Frazier  v.  Georgia  R.  Co., 
101  Ga.  77,  28  S.  B.  662;  Southern  Bell  Tel. 
Co.  V.  Cassin,  111  Ga.  581,  36  S.  EX  881,  50 
L.  R.  A.  604;  King  v.  Southern  Ry.  Co.,  126 
Ga.  798,  65  S.  B.  965,  8  L.  IL  A.1;n.  S.)  544; 
Peebles  v.  Charleston  &  Western  (Carolina  Ry. 
(>>.,  7  €ku  App.  279,  66  S.  EI  953. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  {  320;  Dec  Dig.  ( 
63.*] 

E^rror  from  Superior  Court,  Bibb  CSonnty; 
W.  H.  Felton,  Judge. 

Action  by  Mrs.  Adesa  Smith  against  W.  H. 
Jones,  Administrator.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

Oscar  J.  Coogler,  of  Jonesboro,  and  L.  0. 
Greer  and  Dorsey,  Brewster,  Howell  &  Hey- 
man,  all  of  Atlanta,  for  plaintiff  in  error. 
Anderson,  Felder,  Rountree  &  Wilson,  of  At- 
lanta, and  Hardeman,  Jones,  Callaway  & 
Johnston,  of  Macon,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(138  Oa.  770) 

GORDON  et  al.  v.  FRITTS  et  al. 
(Supreme  Court  of  Georgia.     Oct  15,   1912.) 

(8yUahu9  hy  the  Court.) 

1.  Discretion  op  Court— Gbant  of  Inter- 
locutory Injunction. 

Under  the  pleadings  and  evidence,  there 
was  no  abuse  of  discretion  in  granting  an  in- 
terlocutory injunction,  subject  to  be  dissolved 
on  the  giving  of  a  bond  by  the  defendant. 

2.  Injunction  (§|  158,  159*)— Ruling  on 
Demurrer  —  Misjoinder  of  Parties  or 
Causes  of  Action. 

The  demurrer  was  not  heard  or  passed  on 
as  such,  and  while,  on  the  interlocutory  hear- 
ing, it  was  considered  with  the  other  pleadings 


In  determining  whether  an  Injunction  should  be 
granted,  such  grant  was  not  a  conclusive  ad- 
judication uppn  the  demurrer. 

(a)  Inasmuch  as  there  was  no  error  in  grant- 
ing the  interlocutory  injunction,  based  on  the 
suit  of  a  former  wife,  against  her  divorced  hus- 
band, to  recover  judgment  on  account  of  neces- 
sary expenditures  made  by  her  in  supporting 
their  minor  children,  and  to  enforce  payment 
from  an  interest  which  he  had  in  an  unsettled 
estate,  it  would  not  necessarily  make  such  grant 
erroneous,  if  there  was  a  misjoinder  of  parties 
or  causes  of  action,  because  she  added  to  her 
petition  a  proceeding  by  her,  as  next  friend 
of  the  children,  to  require  the  father  of  such 
children  to  furnish  them  with  a  support  dnring 
their  minority. 

[Bd.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §§  341,  344;  Dec  Dig.  U  158» 
159.»] 

3.  Injunction  (|  129*)— Interlooutoet  In- 
junction—Motion TO  Dismiss. 

When  an  application  for  an  interlocutory 
injunction  came  on  to  be  heard  at  chambers 
in  a  county  other  than  that  in  which  the  suit 
was  brought,  an  oral  motion  to  dismiss  the 
petition,  on  the  ground  that  it  was  multifari- 
ous, and  included  a  misjoinder  of  parties  and 
causes  of  action,  was  not  proper  to  be  made 
and  determined,  and  was  correctly  denied. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {{  279-287 ;   Dec.  Dig.  S  129.*] 

Error  from  Superior  Ck)urt,  Catoosa  Coun- 
ty;  A.  W.  Flte,  Judge. 

Action  by  Julia  Fritts  and  others  against 
James  B.  Gordon  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

Maddox,  McC^ny  &  Shumate,  of  Dalton, 
and  Foust  &  Payne,  of  Chattanooga,  Tenn., 
for  plaintiffs  In  error.  H.  P.  Lumpkin,  of  La 
Fayette,  Baxter  Smith,  of  Chattanooga, 
Tenn.,  and  Earl  Jackson,  of  La  Fayette,  for 
defendants  In  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(138  Qa.  75S) 

HARRIS  et  al.  v.  CAMP  et  aL 
(Supreme  Court  of  Georgia.    Oct  1,  1912.) 

(8yllahu9  hy  the  Court,) 

L  WiixB  (J  302*)— Probate— Instructions. 
Upon  tbe  trial  of  an  issue ''made  upon  an 
application  for  probate  of  a  copy  of  an  alleged 
lost  or  destroyed  will,  the  court  did  not  err  in 
instructing  the  jury  that  "it  is  not  necessary 
that  all  the  subscribing  witnesses  shall  testify 
to  the  contents  of  the  paper,  but  this  fact  may 
be  established  by  any  credible  testimony,  wheth- 
er it  be  the  evidence  of  a  single  subscribing 
witness,  or  of  any  other  witness."  Civ.  Code 
1910,  §  8863;  Kitchens  v.  Kitchens,  39  Ga. 
168  (2),  172,  99  Am.  Dec  453;  Mosely  v, 
Carr,  70  Ga.  333.  See,  also,  Burge  v.  Hamil- 
ton, 72  Ga.  624;  Gillis  v.  Gillis,  96  Ga.  1,  17, 
23  S.  B.  107,  30  L.  R.  A«  143,  51  Am.  St.  Rep. 
121. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  575,  581,  700-710;    Dec  Dig.  (  302.*] 

2.  Wills  (§  331*}— Pbobatib— Instructions. 
Cn  the  trial  of  such  an  issue  the  court  in- 
structed  the   jury   that   ''the   contents   of   the 
wiU  may  be  proved,  and  the  presumption  of  the 
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revocation  by  the  testator  which  is  raised  by 
law  may  be  rebatte<l  by  such  evidence  as  clear- 
ly satii^es  the  conscience  of  the  jury,  and  any 
evidence  which  is  deemed  by  the  jury  credible 
is  sufficient  to  establish  what  were  the  contents 
of  the  lost  will."  This  instruction  was  inaccu- 
rate in  part.  The  statement  that  certain  evi- 
dence was  "sufficient"  was  likely  to  be  under- 
stood as  dealing  with  the  weight  of  evidence 
or  quantum  of  proof  on  which  the  jury  might 
base  a  finding. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §1  782-784,  78e,  787;  Dec.  Dig.  §  331.*] 

3.   WttLS  (§  331*)— PbOBATB— iNSTBUCnONB— 

**In  Evert  Such  Case." 

Upon  the  trial  of  such  an  Issue,  after  in- 
structing the  jury  in  accordance  with  the  rule 
announced  in  Scott  v.  Maddox,  113  Ga.  795,  39 
S.  B.  500,  84  Am.  St  Rep.  263  to  the  effect 
that  when  a  will  cannot  be  found  after  the 
death  of  the  testator  there  is  a  presumption 
that  it  was  destroyed  or  revoked  by  him,  and 
that  the  burden  of  overcoming  such  presump- 
tion is  upon  him  who  seeks  to  establish  a  lost 
or  destroyed  will,  the  court  charged  as  follows: 
'This  rule  applies  and  this  presumption  exists 
ouly  when  it  appears  that  the  will  remained  in 
the  possession  of  the  party  making  it.  If 
it  appears  from  the  evidence  that  the  testator 
executed  his  will  and  left  the  same  in  the  pos- 
session of  a  third  party,  who  delivered  it-  to 
another  third  party,  and  the  evidence  does 
not  show  that  it  reached  the  possession  of 
the  testator  during  his  lifetime,  there  would 
be  no  presumption  that  the  testator  destroy- 
ed it  with  the  intention  to  revoke  it,  arising 
from  the  mere  fact  that  the  paper  could  not 
be  found  after  .the  testator's  death."  Civ. 
Code  1910,  S  3863,  declares:  "If  a  will  be  lost 
or  destroyed  subsequently  to  the  death  or  with- 
out the  consent  of  the  testator,  a  copy  of  the 
same,  clearly  proved  to  be  such  by  the  subscrib- 
ing witnesses,  and  other  evidence,  may  be  admit- 
ted to  probate  and  record  in  lieu  of  the  orig- 
inal; but  in  every  such  case  the  presumption 
is  of  revocation  by  the  testator,  and  that  pre- 
sumption must  be  rebutted  by  proof.'*  This 
Code  section  is  awkwardly  expressed,  but, 
properly  construed,  the  words  **in  every  such 
case"  refer  to  every  case  wherein  it  is  sought 
to  have  admitted  to  probate  and  record  a  copy 
of  a  lost  or  destroyed  will  in  lieu  of  an  origi- 
nal; and  therefore,  when  it  is  sought  to  prove 
and  establish  a  will  not  to  be  found  at  the  death 
of  the  testator,  the  propounder  is  confronted 
with  the  presumption  that  the  will  was  revoked 
by  the  testator,  and  that  presumption  must  be 
rebutted  by  proof.  This  presumption  may  be 
rebutted  by  proof  that  the  will  was  lost  or  de- 
stroyed subsequentiy  to  the  death  of  the  tes- 
tator, or  prior  to  his  death  without  his  con- 
sent, or  that  the  testator  did  not  have  posses- 
sion of  the  instrument  after  its  execution,  or 
that  he  bad  lost  his  testamentary  capacity  be- 
fore his  death,  and  that  the  will  was  in  exist- 
ence at  the  time  the  mental  alienation  occurred, 
and  the  like.  The  question  whether  such  pre- 
sumption has  been  overcome  is  for  the  deter- 
mination of  the  jury,  in  view  of  all  the  evi- 
dence and  circumstances  in  the  case  and  the 
credibility  attributed  by  the  jury  to  the  wit- 
nesses. Scott  V.  Maddox,  supra;  Pritchard  on 
WiUs,  I  50  (2).  It  follows  that  the  court  erred 
in  giving  the  instruction  last  above  quoted,  to 
the  effect  that  if  the  testator  executed  his 
wiU,  and  left  the  same  in  the  possession  of  an- 
other person,  who  in  turn  delivered  it  to  an- 
other, this  was  sufficient  to  overcome  the  pre- 
sumption of  revocation  by  the  testator,  where 
the  will  could  not  be  found  subsequently  to 
his  death.  The  production  of  evidence  to  show 
that  the  testator  never  again  got  possession  of 
the  instrument  was  a  burden  placed  upon  the 
one  seeking  to  establish  the  will;    and  it  was 


not  incumbent  on  the  caveators  to  prove  that 
the  instrument  was  subsequently  returned  to 
the  possession  of  the  testator. 

(a)  The  court  also  erred,  as  complained  of 
in  the  eighth  ground  of  the  amended  motion 
for  new  trial,  in  making  a  concrete  application 
of  the  charge  which  we  have  held  to  be  erro- 
neous to  given  phases  of  the  case. 

[Ed.  Note. — ^For  other  cases,  see  Wills.  Cent. 
Dig.  {§  783-784,  786,  787;   Dec.  Dig.  {  331.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  3,  pp.  2515.  2516.] 

4,  Wills   (§  298*)— Probate— Admissibility 

OF  Evidence. 

In  view  of  the  evidence  tending  to  prove 
the  execution  of  the  contents  and  loss  of  the 
will,  and  that  which  tended  to  prove  the  cor- 
rectness of  the  alleged  copy  which  it  was 
sought  to  establish,  there  was  no  error  in  ad- 
mitting such  copy  in  evidence. 

[EM.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  {  673;    Dec.  Dig.  §  298.*] 

Error  from  Superior  Court,  Oconee  Coun- 
ty;   C  H.  Brand,  Judge. 

Application  by  Jennie  Camp  and  others 
against  W.  *£.  Harris  and  others  for  probate 
of  an  alleged  lost  or  destroyed  will.  Judg- 
ment for  the  applicants,  and  defendants 
bring  error.    Reversed. 

W.  M.  Smith  and  Shackelford  ft  Shackel- 
ford, all  of  Athens,  for  plaintiffs  in  error. 
Geo.  C.  Thomas  and  Cobb  ft  Erwln,  all  of 
Athens,  for  defendants  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(138  Qa.  741) 
BAINBRIDGB  OIL  CO.  v.  CRAWFORD 

OIL  MILL. 
(Supreme  Court  of  Georgia.     Sept.  28,  1912.) 

(8yUahu$  ly  the  Court.) 

1.  Admissions  in  Plea— Evidence— Instbxjo- 

TIONS. 

The  admissions  contained  in  the  defend- 
ant's plea,  considered  together  with  the  uncon- 
tradicted evidence,  demanded  a  verdict  for  the 
plaintiff  for  some  amount,  independently  of 
certain  evidence  upon  the  admissions  of  wliich 
error  was  assigned.  Neither  the  evidence  ob- 
jected to,  nor  the  excerpts  from  the  charge, 
which  were  complained  of  in  the  motion  for 
new  trial,  tended  to  affect  the  amount  of  the 
recovery.  The  evidence  authorized  a  finding  for 
the  amount  returned  by  the  Jury.  While  the 
excerpts  from  the  charge,  upon  which  error 
was  assigned,  were  not  in  sill  respects  accurate, 
the  assignments  of  error  upon  them  and  upon 
the  refusals  to  charge  were  not  sufficient  to  re- 
quire the  grant  of  a  new  trial. 

(Additional  SyUahtu  ly  BditorUa  Btaff.) 

2.  Sales  (|  174*)— Contbact— Constbuction 
— Breach. 

Where  a  written  contract  for  the  sale  of 
oil  provided  for  delivery  in  the  buyer's  tank 
cars  during  the  months  of  August,  1909,  and 
the  following  months,  to  and  including  January. 
1910,  the  buyer  had  the  whole  of  the  month  of 
August,  1900,  in  which  to  tender  cars  to  the 
seller  for  the  August  delivery;  and  the  seller, 
having  resold  the  oil  intended  for  August  de^ 
livery  on  August  25, 1909,  to  a  third  person  for 
less  than  the  contract  price,  and  charged  the 
buyer  with  the  difference,  thereby  committed  a 


*For  other  oases  ■••  lame  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  it  Rep'r  Indexes 
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breach  of  contract,  ana  ^aa  liable  for  the  dam- 
ages snatained. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  (  435;  Dec  Dig.  |174.*] 

3.  Sales  (§  418*)— Contbact— Breach— Dam- 
ages. 

Defendant,  having  contracted  to  sell  oil 
to  plaintiff  to  be  delivered  in  plaintiff's  cars 
during  each  of  specified  months,  oefore  the  end 
of  the  first  month,  notified  plaintiff  that  it  elect- 
ed to  treat  the  contract  as  breached  because  of 
plaintiff's  failure  to  tender  cars.  Plaintiff  did 
not  elect  to  treat  the  contract  as  terminated, 
and  offered  to  receive  deliveries  for  the  ensu- 
ing months.  Heldf  that  plaintiff  was  within  its 
rights  in  so  doing,  and  on  defendant's  failure 
to  deliver  was  entitled  to  recover  the  difference 
between  the  market  price  and  the  contract  price 
at  the  times  when  the  several  deliveries  should 
have  been  made. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  1$  1174-1201;    Dec  Dig.  {  4ia*] 

Error  from  Superior  Court  Decatur  Coun- 
ty; Frank  Park,  Judge. 

Action  by  the  Crawford  Oil  Mill  against 
the  Balnbridge  Oil  Company  to  recover  dam- 
ages for  alleged  breach  of  contract  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Afllrmed. 

On  April  18,  1910,  the  Crawford  Oil  Mill 
instituted  suit  against  the  Balnbridge  Oil 
Mill  for  damages  from  an  alleged  breach  of 
the  following  contract:  "Sold  to  the  Craw- 
ford Oil  Mill,  Crawford,  Georgia,  for  ac- 
count of  the  Balnbridge  Oil  Mill,  Balnbridge, 
Georgia.  Quantity:  Six  (6)  tank  cars  of 
about  160  barrels  each.  Quality:  Basis  prime 
crude  cottonseed  olL  Shipment:  One  tank 
car  each  month  during  the  months  of  Au- 
gust, September,  October,  November,  De- 
cember, 1909,  and  January,  1910.  Price: 
Thirty-four  and  one-half  cents  (34%^)  per 
gallon  of  7%  lbs.  loose  f.  o.  b.  buyer*s  tank 
cars  at  Balnbridge,  Georgia,  Quitman,  Geor- 
gia, or  Valdosta,  Georgia,  seller*s  option,  on  a 
basis  of  prime  crude  cottonseed  oil.  Terms: 
Sight  draft  with  Bs/L  attached  for  90%  of 
invoice ;  free  of  exchange ;  weight  and  quali- 
ty guaranteed  at  destination.  Any  disputes 
under  this  contract  to  be  settled  by  the 
rules  of  the  Interstate  Cotton  Seed  Crushers' 
Association,  arbitration,  if  any,  at  New  York 
City,  or  Memphis,  Tenn.  Seller  to  have  the 
privilege  of  drawing  draft  on  the  refiner. 
Seller  paying  brokerage." 

The  rules  of  the  Interstate  Cotton  Seed 
Crushers'  Association,  referred  to  In  the  con- 
tract, provided  as  follows:  *'Fallure  on  the 
part  of  the  buyer  to  forward  cars  in  the 
proper  time,  and  give  due  notice  thereof, 
shall  entitle  the  seller  at  his  option  to  can- 
cel the  contract,  or  to  exact  demurrage  at 
the  rate  of  $2.00  per  tank  car  for  every  day's 
delay,  or,  upon  notice,  the  right  to  sell  the 
oil  for  the  account  of  the  buyer  within  for- 
ty-eight hours,  Sundays  and  legal  holidays 
not  included,  after  the  lapse  of  five  days, 
through  any  cotton  oil  broker  in  good  stand- 
ing, at  the  best  obtainable  price,  holding  the 


buyer  for  losses.  Sales  to  be  for  earliest 
obtainahle  shipment,  original  buyer  to  pay 
demurrage  for  all  delays.  But  in  case  of 
forwarding  tank  cars  for  specified  forward- 
ings  (paragraph  d,  rule  22),  when  it  is  shown 
that  the  tank  cars  were  forwarded  in  due 
time  as  above  specified,  and  delayed  en  route, 
the  seller  must  fill  them,  charging  the  buyer 
two  dollars  per  day  per  tank  as  above  spec- 
ified, and  the  buyer  must  accept  them  un- 
der the  contract  In  case  the  seller  elects 
to  cancel,  he  must,  after  he  has  acquired  the 
right  to  cancel  any  contract  or  part  thereof, 
notify  the  buyer  by  wire  of  his  intention  to 
do  so,  it  being  understood  that  the  contract 
is  in  force  until  such  notice  of  cancellation 
has  been  given  by  the  seller,  and  that  the 
provisions  of  this  rule  apply  to  the  move- 
ment of  individual  tank  cars,  and  delay  in 
regard  to  any  number  of  tank  cars,  embraced 
in  one  contract  shall  not  influence  action  in 
regard  to  such  tanks  as  may  have  been  for- 
warded in  proper  time.  Failure  to  give  such 
notice  shall  operate  as  a  renewal  of  the  con- 
tract, and  shall  extend  the  time  of  same  as 
many  days  as  seller  allows  to  hipse  before 
giving  notice." 

The  breach  was  alleged  to  consist  of  a  fail- 
ure and  refusal  by  the  defendant,  upon  de- 
mand, to  deliver  such  part  of  the  oil  as  was 
contracted  to  be  delivered  during  the  montlis 
of  September,  October,  November,  and  De- 
cember, 1909,  and  January,  1010.  The  meas- 
ure of  damages  alleged  was  the  difference 
between  the  contract  price  and  the  market 
value  of  the  respective  shipments  of  oil  on 
the  last  day  of  the  month  in  which  delivery 
was  contracted  to  be  made,  with  interest. 
The  defendant  by  plea  denied  indebtedness, 
and  set  up  afllrmatively  that  the  oil  which 
was  contracted  to  be  delivered  in  August 
was  repeatedly  tendered  to  the  plaintiff,  but 
the  plaintiff  declined  to  give  shipping  direc- 
tions and  refused  to  accept  it,  and  such  re- 
fusal was  a  breach  of  the  contract,  and 
upon  such  breach,  without  fault  on  its  own 
part,  the  defendant  canceled  the  contract  and 
so  notified  the  plaintiff;  ''and  from  the  date 
of  the  breach  of  said  contract,  to  wit,  August 
31,  1909,  this  defendant  was  not  bound  to 
the  plaintiff  to  perform  said  contract,  or  any 
part  thereof,"  and  did  not  make  the  deliv- 
eries contracted  to  be  made  during  the  suc^ 
ceeding  months  because  there  was  no  con- 
tract requiring  it,  and  defendant  was  under 
no  obligation  to  do  so. 

In  addition  to  the  admissions  Just  indicat- 
ed, the  uncontradicted  evidence  showed  that 
early  in  Augrust  the  defendant  requested  the 
plaintiff  to  send  a  tank  car  to  receive  the 
oil  contracted  to  be  delivered  during  the 
month.  No  car  was  sent,  but  a  request  was 
made  that  the  August  delivery  be  transferred 
to  September.  The  request  was  refused,  and 
on  the  25th  day  of  August  the  defendant  sold 
to  a  third  person  the  tank  of  oil  intended  for 
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Uie  August  delivery.  At  this  sale  the  oil 
brought  $160  less  than  the  contract  price. 
The  defendant  notified  the  plaintiff,  and,  on 
August  31st,  made  a  draft  on  it  for  this 
amount  Correspondence  ensued  between  the 
respective  presidents  of  plaintiff  and  defend- 
ant relative  to  this  matter.  The  former  ex- 
pressed a  willingness  to  pay  the  draft,  but 
called  attention  to  the  terms  of  the  contract, 
and  suhmitted  whether  or  not,  relative  to 
the  remaining  tanks  of  oil,  the  contract 
should  not  be  changed  so  as  to  make  settle- 
ments on  the  basis  of  8,000  gallons  to  the 
tank.  The  latter,  on  September  3d,  express- 
ed a  willingness  to  settle  on  that  basis,  but 
said  that  in  making  the  draft  for  $100  he 
had  done  so  on  a  basis  of  8,000  gallons  to 
the  tank;  whereas  in  fact  it  contained  mora 
Nothing  further  was  heard  from  the  plain- 
tiff; and  on  September  8th  the  defendant 
wrote  to  the  plaintiff  as  follows:  "We  drew 
on  you,  through  the  Lowry  National  Bank, 
for  $100.00  difference  between  amount  we 
sold  the  oil  for  and  your  contract,  and  no- 
tified you  we  would  draw  on  Aug.  31st  The 
Lowry  National  Bank  advises  us  the  draft 
has  not  been  paid.  We  now  request  that 
you  either  pay  this  draft  or  return  it;  and 
if  the  draft  is  not  paid  immediately,  we 
desire  to  put  you  on  notice  that  we  will 
cancel  the  outstanding  contracts  without  any 
further  delay.  If  the  draft  is  not  paid  Im- 
mediately, we  take  it  that  it  cancels  con- 
tracts that  we  have  with  you." 

The  draft  was  not  paid.  On  September 
10th  the  plaintiff's  president  wrote  to  the 
defendant,  in  effect,  that  the  draft  would 
have  been  paid,  except  for  the  absence  of  the 
writer  and  its  return  by  the  bank  to  the 
dftwer  during  his  absence,  inclosed  a  check 
for  the  amount  of  the  draft,  and  expressed 
the  hope  that  it  would  be  satisfactory.  On 
September  13th  the  defendant's  president  re- 
plied, among  other  statements,  "Your  failure 
to  pay  my  draft  voided  the  contract"  There 
was  evidence  to  show  the  m&rket  price  of 
the  oil  contracted  for  at  the  several  dates 
at  which  deliveries  should  have  been  made. 
The  market  price  exceeded  the  contract  price 
suflQciently  to  cover  the  amount  of  the  ver- 
dict in  favor  of  the  plaintiff.  The  defend- 
ant's motion  for  a  new  trial  was  overruled, 
and  it  excepted. 

Wimbish  &  Ellis,  of  Atlanta,  W.  M.  Bar- 
ren and  M.  £).  O'Neal,  both  of  Bainhridge, 
for  plaintiff  li5f  error.  S.  H.  Sibley,  of 
Union  Point,  and  Hawes  &  Pottle,  of  Blake- 
ly,  for  defendant  in  error. 

ATKINSON,  J.  [1,  2]  Whether  the  plaintiff 
committed  such  a  breach  of  the  contract  with 
respect  to  the  August  delivery  as  to  author- 
ize the  defendant  to  cancel  the  contract  is 
one  of  the  controlling  questions  in  this  case. 
It  was  the  duty  of  the  plaintiff  to  furnish 
tank  cars  at  either  Bainbridge,  Quitman,  or 
Valdosta,  Ga.,  as  the  defendant  might  slp- 


point  But  it  had  all  of  August  in  which  to 
do  so.  Before  the  plaintifl"s  time  expired, 
the  defendant,  on  August  25th,  sold  to  an- 
other the  oil  Intended  for  the  August  delivery 
for  less  than  the  contract  price,  and  charged 
the  plaintiff  with  the  difference,  amounting 
to  $160,  and  on  August  31st,  still  before  the 
expiration  of  the  plaintiff's  time,  made  a 
draft  on  the  plaintiff  through  a  bank  for 
the  amount  above  stated.  This  action  by  the 
defendant  was  premature  and  unauthorized. 
After  the  oil  had  thus  been  disposed  of,  the 
plaintiff  was  under  no  duty  to  send  a  tank 
car  for  reception  of  the  August  delivery  of 
oil,  especially  in  the  absence  of  a  request  by 
the  defendant  so  to  do,  and  a  tender  of  other 
oil  of  the  kind  specified  in  the  contract  Un- 
der the  circumstances,  there  was  no  breach 
of  duty  by  the  plaintiff,  and  the  defendant 
was  not  authorized  to  disregard  the  rest  of 
the  contract  on  account  of  a  supposed  breach. 
This  conclusion  is  demanded  by  the  admis- 
sions in  the  pleadings  and  the  evidence  above 
mentioned,  independently  of  other  evidence 
upon  the  admission  of  which  error  is  as- 
signed. Accordingly,  If  there  had  been  any 
error  in  the  court's  ruling  upon  the  admis- 
sibility of  evidence,  it  would  have  been  harm- 
less. 

[31  As  indicated  above,  the  defendant  was 
not  excused  from  performance  of  the  contract 
relative  to  the  September,  October,  Novem- 
ber, December,  and  January  deliveries.  Un- 
der its  admissions  in  the  plea  and  the  un- 
contradicted evidence,  it  did  not  make  any 
of  these  deliveries,  though  the  plaintiff  de- 
manded the  oil  and  offered  to  pay  for  it  in 
the  manner  and  at  the  proper  time  provided 
by  the  contract  There  was  a  clear  breach 
of  the  contract  by  the  defendant  with  refer- 
ence to  each  of  these  deliveries.  The  plaintiff 
suffered  damages  in  excess  of  the  verdict 
by  the  measure  which  fixed  the  damage  at 
the  difference  between  the  contract  price  and 
the  market  price  at  the  time  and  place  when 
the  several  deliveries  should  have  been  mada 
It  was  urged  that  if  there  was  a  breach  by 
defendant  it  occurred  on  September  13th, 
when  the  defendant,  in  effect,  notified  the 
plaintiff  that  it  regarded  the  contract  as  can- 
celed, and  would  not  thereafter  deliver  any 
oil  under  it,  and  that  the  market  price  pre- 
vailing on  that  date  should  have  fixed  the 
time  at  which  plaintiff's  damages  should 
have  been  estimated.  But  the  plaintiff  did 
not  elect  to  treat  the  entire  contract  as  ter- 
minated, but,  on  the  contrary,  continued  to 
demand  its  performance.  Under  these  con- 
ditions, it  had  a  right  to  demand  the  several 
deliveries  for  September  and  ensuing  months, 
as  above  indicated,  and  it  would  have  been 
the  duty  of  the  defendant  to  comply  with 
such  demand;  but  where  the  defendant  re- 
fused to  do  so,  thereby  committing  separate 
breaches  of  the  contract,  the  plaintiff's  dam- 
ages would  be  measured  by  the  difference  be- 
tween the  contract  price  and  the  market 
price  at  the  times  when  the  several  dellr- 
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eri«s  should  have  been  made.  Ford  v.  Law- 
son,  133  Ga.  237  (5,  6),  65  S.  E.  444.  Under 
the  views  above  expressed,  a  verdict  for  the 
plaintiff  was  demanded  for  some  amount, 
and  the  evidence  authorized  the  verdict 
found.  None  of  the  evidence  which  was  ex- 
cluded over  objection,  nor  any  of  the  excerpts 
from  the  charge,  upon  which  error  was  as- 
si^ed,  could  have  affected  the  amount  of 
the  recovery.  Some  of  the  excerpts  from  the 
charge  were  inaccurate;  but  none  of  them, 
nor  the  assignments  of  error  upon  the  court's 
refusal  to  charge,  were  sufficient  to  require 
the  grant  of  a  new  trial. 

Judgment    affirmed.      All    the     Justices 
concur. 


a* 


a38  Ga.  740) 

LEATHERS  et  al.  v.  LEATHERS  et  al. 
(Supreme  Court  of  Georgia.     Sept.  27,  1912.) 

(Syllabus  hy  the  Court,) 

1.  JUDOiOBNT    (§   335*)— Review— Grounds. 

Where,  in  a  former  suit  between  the  same 
parties  and  relating  to  the  same  subject-matter, 
a  verdict  and  judgment  were  rendered  against 
the  defendant,  whose  motion  for  a  new  trial 
was  overi-uled,  and  such  judgment  was  affirm- 
ed by  the  Supreme  Court,  a  petition,  subse- 
quently brought  by  the  defendant,  to  review  and 
set  aside  the  verdict  and  judgment,  was  pro^ 
erly  dismissed  on  general  demurrer,  where  it 
appeared  that  the  grounds  for  review  were 
such  as  were  known,  or  could  by  reasonable 
diligence  have  been  discovered,  in  time  to  in- 
corporate them  in  the  motion  for  new  trial 
made  in  the  former  caae. 

[Ed.   Note.— For  other  cases,   see  Judgment, 
Cent  Dig.  ({  647-663 ;    Dea  Dig.  |  335.*] 

2.  JuDQMENT  (§  335*)  —  Grounds  —  iNSunn- 
ciENCY  OF  Cause  of  Action. 

Such  petition  for  review  was  subject  to 
dismissal,  at  any  time  before  verdict,  for  fail- 
ure to  set  out  a  cause  of  action. 

[Ed.   Note. — For  other  cases,   see  Judgment, 
Cent  Dig.  {§  647-663;    Dec.  Dig.  §  335.*] 


Error  from  Superior  Court,  Douglas  Coun- 
ty;  Price  Edwards,  Judge. 

Action  by  Mary  Leathers  and  others 
against  W.  A.  Leathers  and  others.  From  a 
Judgment  for  defendants,  plaintiffs  bring  er- 
ror.   Affirmed. 

J.  S.  James,  of  Atlanta,  for  plaintiffs  In 
error.  H.  W.  Nalley  and  J.  H.  McLarty, 
both  of  Douglasville,  for  defendants  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

<138  Oft.  717) 

SMITH)  V.    LOCOMOTIVE   BNGINEBDEIS' 

MUT.   LIFE  &  ACOrDENT  INS. 

ASS'N  et  aL 

{Supreme  Court  of  Georgia.     Sept.  24,  1912.) 

(Syllabus  by  the  Court.) 

1.  Insurance  (§  780*)  —  Mutual  Benefit 

Insubancb—Chanqe  of  Beneficiary, 

In  mutual  benefit  associations  the  contract 

of  insurance  is  between  the  association  and  the 

member.     The   interest   of  a   beneficiary   in   a 


certificate  on  the  life  of  a  member  of  such  as^ 
sociation  is  a  mere  expectancy,  which  becomes 
vested  only  on  the  death  of  the  member.  There- 
fore the  member  may  change  his  beneficiary 
without  other  limitations  or  restrictions  than 
such  as  are  imposed  by  statute  or  the  articles 
of  incorporation,  the  by-laws,  or  the  certificates 
of  the  association^  where  no  equities  exist  in 
favor  of  the  original  beneficiary.  4  Cooley's 
Briefs  on  Insurance,  8756,  3758 ;  Niblack*s  Ac- 
cident Insurance  and  Benefit  Societies  (2d  Ed.) 
§  212 ;   29  Cyc.  125  (e). 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §  1946;   Dec  Dig.  §  780.*] 

2.  Insurance  (§§  718,  784*)— Mutual  Bene- 
fit Insurance— Change  or  Bbneficiart. 

A  mutual  benefit  association  may  make 
reasonable  regulations  defining  the  methods  by 
which  a  member  may  change  the  beneficiary 
named  in  his  benefit  certificate ;  and  when  such 
regulations  are  made  they  become  part  of  the 
contract,  and  the  right  to  change  can  l)e  ex- 
ercised in  no  other  way.  4  Cooley's  Briefs  on 
Insurance,  3766.  If,  however,  the  insured  has 
done  substantially  all  that  is  re<]uired  of  him^ 
or  all  that  he  is  able  to  do,  to  effect  a  change 
of  beneficiary,  and  all  that  remains  to  be  done  is 
ministerial  action  of  the  association,  the  change 
will  take  effect,  though  the  details  were  not 
completed  before  the  death  of  the  insured. 
Id.  3709 ;  Nally  v.  Nally,  74  Ga.  669,  58  Am. 
Rep.  458;  Brown  v.  Dennis.  133  Ga.  791.  66 
S.  E.  1080;  Brown  v.  Dennis,  136  Ga.  300,  71 
S.  B.  421.  Some 'affirmative  act,  however,  on 
the  part  of  the  member  to  change  the  bene- 
ficiary is  required.  His  mere  intention  will  not 
suffice  to  work  a  change  of  beneficiary.  Nib- 
lack's  Accident  Insurance  and  Benefit  Socie- 
ties, §  218:  Freund  v.  Preund,  218  111.  189,  76 
N.  E.  925,  109  Am.  St  Rep.  283;  29  Qyc 
132,  133. 

[Ed.  Note.~For  other  cases,  see  Insurance, 
Cent.  Dig.  |{  1854,  1951-1954;  Dec  Dig.  {§ 
718,  784.*] 

3.  Insurance  (J  784*)  —  Mutual  Benefit 
Insurance— Chan GB  of  Beneficiary. 

It  follows  that  where  a  mutual  benefit  as- 
sociation issued  a  certificate  to  a  member,  in 
which  his  mother  was  designated  as  the  bene- 
ficiary, it  not  appearing  that  the  right  of  the 
member  to  change  the  beneficiary  was  restricted 
by  statute,  or  anything  in  the  charter  or  the 
by-laws,  or  in  the  certificate,  nor  that  any 
method  for  changing  the  beneficiary  was  pre- 
scribed, the  member  at  the  time  being  an  un- 
married man,  who  subsequently  married,  and 
as  an  inducemeht  thereto  he  agreed  that  if  the 
woman  would  marry  him  she  should  be  made 
the  beneficiary  in  the  certificate,  in  place  of 
the  member's  mother,  and  where  it  appeared 
that  the  member  never  did  anvthing  to  carry 
out  such  contemplated  change  of  the  beneficiary, 
but  did  promise  from  time  to  time  to  have  the 
change  made,  and  about  two  years  after  the 
marriage  wrote  his  wife  that  he  had  written 
the  association  requesting  the  change  of  bene- 
ficiary to  be  made,  the  beneficiary  named  in  the 
certificate  was,  upon  the  death  of  the  member, 
entitled  to  the  benefit  fund  due  upon  the  certifi- 
cate as  against  the  widow  of  the  member. 

[Ed.  Note.—For  other  cases,  see  Insurance* 
Cent.  Dig.  SS  1951-1954 ;   Dec.  Dig.  {  784.*] 

4.  General  Dbuurbeb  Pbopeblt  Sustained. 

In  view  of  the  foregoing,  a  general  de- 
murrer to  the  petition  was  properly  sustained. 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jud^e. 

Action  by  Mrs.  W.  Ij.  Smith  against  the 
Locomotive  Engineers'  Mutual  Life  &  Acci- 
dent    Insurance     Association     and    others. 


«For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  indexes 
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Judgment     for    defendants,     and    plaintiff 
brings  error.    Affirmed. 

R.  D.  Feagin  and  N.  E.  &  W.  A  Harris,  all 
of  Macon,  for  plaintiff  in  error.  A.  L.  Dash- 
er and  A.  L.  Dasher,  Jr.,  both  of  Maoon,  for 
defendants  in  error. 

ATKINSON,  J.  Judgment  affirmed.  AU 
the  Justices  concur. 


be  inhibited  as  contrary  to  the  public  policy  of 
this  state.  Southern  R.  Co.  v.  Adams,  115  Qa. 
705,  42  S,  E.  35;  Pennsylvania  Co.  v.  Shearer, 
75  Ohio  St.  249.  79  N.  E.  431,  116  Am.  St. 
Rpp.  730,  9  Ann.  Cas.  15,  and  note;  Hoye  v. 
Penn.  R.  Co.,  191  N.  Y.  101,  83  N.  Ei  588, 
17  L.  R.  A.  (N.  S.)  641,  14  Ann.  Cas.  414,  and 
note;  Chicago,  etc,  R.  Co.  v.  Calumet  Stock 
Farm,  194  III.  9,  61  N.  E.  1095,  88  Am.  St. 
Rep.  68,  and  note  on  page  113. 

4.  Carriers  (|  166*)— Carriage  op  Goods- 
Limitation  OF  Liability— Validity. 

Where  a  shipment  of  a  car  load  of  celery 
was  made  from  Sanford,  Fla.,  to  Detroit, 
Mich.,  if  a  contract  was  made  between  the 
shipper  and  the  carrier  that  "claims  for  loss  or 
damai^e  shall  be  made  in  writing  to  the  agent 
at  point  of  delivery  promptly  alter  arrival  of 
the  property,  and  if  delaved  for  more  than  30 
days  after  the  delivery  of  the  property,  or  aft- 
er due  time  for  delivery  thereof,  no  carrier 
hereunder  shall  be  liable  in  any  event,"  and  if 
the  celery  was  delivered  in  a  damaged  condi- 
tion, the  contract  to  make  the  claim  for  loss  or 
damage  to  the  agent  at  the  point  of  delivery 
within  30  days  cannot  be  declared  as  matter 
of  law  to  be  unreasonable,  nothing  further  ap- 
pearing on  that  subject  than  aa  above  stated. 
[Ed,  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  U  649,  672,  732,  733;  Dec  Dig.  § 
166.*] 

5.  Carriers  (§  148*)— Carriage  of  Goods- 
Contract  FOR'  Shipment. 

The  shipment  originated  in  Florida,  and 
the  goods  were  to  be  transported  and  deliv- 
ered in  Michigan.  The  suit  was  brought  in 
Georgia,  but  it  did  not  appear  that  any  con- 
tract was  either  made  or  to  be  performed  whol- 
ly or  partly  in  this  state.  Neither  the  law  of 
Florida,  where  the  shipment  began,  nor  that 
of  Michigan,  the  place  of  delivery,  was  pleaded 
or  proved.  Determining  them  on  general  com- 
mon-law principles  and  authorities,  i\pt  con- 
trolled by  statute,  as  is  the  case  in  this  state, 
the  delivery  by  the  carrier  of  the  bill  of  lading 
containing  the  clause  above  set  out,  and  ac- 
ceptance by  the  shipper,  constituted  a  contract. 
5  Am.  &  Eng.  Enc  L.  292;  Atlantic  Coast 
Line  R.  Co.  v.  Dexter,  50  Fla.  180,  39  South. 
634,  111  Am.  St  Rep.  116;  McMlUan  v.  Michi- 
gan So.,  etc.,  R.  Co.,  16  Mich.  79,  93  Am.  Dec. 
208. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §1  650,  686;  Dec  Dig.  (  148.*] 

6w  Carriers  (§  159*)— Carbiaoe  of  Goods- 
Limitation  OF  Liability— Waiver. 

A  stipulation  that  a  claim  for  loss  or  dam- 
age shall  be  made  in  writing  to  the  agent  at 
the  point  of  delivery  promptly  after  delivery, 
and  that,  if  such  claim  should  be  delayed  for 
more  than  30  days  thereafter,  no  carrier  acting 
under  the  bill  of  lading  should  be  liable  in 
any  event,  may  be  waived  by  the  carrier. 

(a)  Where,  after  the  lapse  of  30  days  from 
the  delivery,  the  shipper  made  a  written  claim 
upon  the  agent  at  the  point  of  delivery,  oa  ac- 
count of  the  property  shipped,  and  where  the 
agent  informed  the  shipper  that  the  proper 
procedure  was  for  the  latter  to  submit  the 
documents  to  substantiate  the  claim,  and  allow 
the  carrier  to  make  the  necessary  investiga- 
tion to  ascertain  if  there  was  liability,  and  aft- 
er the  receipt  of  the  papers  in  connection  with 
the  claim  conducted  an  investigation  and  car- 
ried on  a  correspondence  with  the  attorney  of 
the  shipper,  and  finally  declined  payment  on 
the  ground  that  the  carrier  was  not  liable,  be- 
cause the  injury  to  the  property  did  not  result 
from  its  conduct,  bat  from  the  bad  condition 
in  which  the  property  was  when  received  for 
transportation,  and  at  no  time  raised  any  ques- 
tion as  to  the  failure  to  present  a  claim  in  the 
time  provided  in  the  bill  of  lading,  this  amount- 

•For  other  cases  see  tame  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Ind«cps 


(138  Oa.  763) 

POST  &  WOODRUFF  v.  ATLANTIC  COAST 

LINE  R.  CO. 
(Supreme  Court  of  Georgia.    Oct  6,  1912.) 

(ByUabuB  hy  the  Court,) 

L  Act  of  Conobess  Construed— Li abilitt 
OF  Cabbiebs. 

It  is  not  necessary  for  the  decision  of  this 
case  to  determine  generally  whether  section 
7  of  the  act  of  Congress  of  June  29,  1906  (34 
Stat.  595,  c.  3591  [U.  S.  Comp.  St.  Supp.  1911, 

g.  1307]),  prohibited  absolutely  any  contract 
y  an  initial  carrier  limiting  the  common-law 
liability  of  such  carrier,  either  as  an  insurer, 
or  for  injury  or  loss  resulting  from  negligence, 
or  whether  the  purpose  of  such  section  of  the 
act  was  to  require  tne  issuance  of  through  bills 
of  lading,  and  to  orevent  the  limitation  of  lia- 
bility of  the  initiai  carrier  to  a  loss  occurring 
on  its  own  Une.  On  this  subject  there  are 
two  lines  of  authority.  See  Adams  Express 
Co.  V.  Mellichamp,  138  Ga.  443,  75  S.  £.  596; 
Hooker  v.  Boston  &  Maine  R.  Co.,  209  Mass. 
59S,  95  N.  B.  948,  Ann.  Cas.  1912B,  669,  and 
note;  Travis  v.  Wells  Fargo  &  Co.,  79  N.  J. 
Law,  83,  74  At!  444;  Greenwald  v.  Weir,  130 
App.  Div.  606,  115  N.  Y.  Supp.  311;  In  the 
Afatter  of  Released  Rates,  13  Interst.  Com. 
Com'n  R.  550,  552;  Watkins  on  Shippers  and 
Carriers,  267,  S  201;  Galveston,  etc..  R.  Co.  v. 
Wallace.  223  U.  S.  481,  491,  492,  32  Sup.  Ct. 
205,  56  L.  Ed.  516;  St.  Louis,  etc,  R.  Co.  v. 
Grayson,  89  Ark.  154,  115  S.  W.  933. 

2.  Cabbiers  ({  159*)— Limitation  of  Liabil- 
ity—Validity. 

However  this  may  be  held,  that  section  of 
the  act  does  not  prohibit  an  agreement  pro- 
viding a  reasonable  time  within  which  the 
flhipper  shaU  present  his  claim,  or  give  notice 
of  claim  for  loss  or  damage,  and  that  the  car- 
rier shall  not  be  liable  unless  such  notice  is 
ffiven  or  claim  made  within  the  prescribed  time. 
Moore  on  Carriers,  §  24,  and  citations;  Houtz 
V.  Union  Pac  R,  Co.,  33  Utah,  175,  98  Pac 
439,  17  L.  R.  A.  (N.  S.)  628.  and  note;  Ex- 
press Co.  Y.  CaldweU,  21  Wall  264,  22  L.  Ed. 
556. 

[Ed.  Note.—For  other  cases,  see  Carriers, 
Cent.  Dig.  f{  669^72,  699-703%,  711-714, 
718,  718^1;    Dec.  Dig.  |  159.*] 

3.  FoHMEB  Decisions  Considbbed. 

In  Central  R.  Co.  v.  Uasselkus  &  Stew- 
art, 91  Ga.  382  (2).  385,  17  S.  B.  838,  44  Am. 
St.  Rep.  37,  it  was  neld  that  such  an  agreement 
was  so  far  a  limitation  upon  the  legal  liability 
of  the  carrier  as  to  fall  within  the  provision 
of  section  2726  of  the  Civil  Code  of  1910,  and 
not  to  be  binding  upon  the  shipper  b^  reason 
merely  of  notice  or  of  an  entry  on  receipts,  but 
to  require  an  express  contract  in  order  to  be 
effectual.  But  it  was  not  there  held  that  such 
an  express  contract  would  be  a  limitation  up- 
on liability  arising  from  negligence,  so  aa  to 
be  contrary  to  public  policy,  nor  would  an 
agreement  of  the  character  mentioned,  fixing 
a  reasonable  time  within  which  notice  of  loss 
of  goods   or   injury   thereto   should   be  given, 
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ed  to  a  waiver  of  the  time  limit  so  specified. 
Hill  V.  Western  Union  TeL  Co.,  85  Ga,  425  C3), 
426,  11  S.  E.  874,  21  Am.  St.  Rep.  166;  Cen- 
tral R.  Co.  V.  Pickett  &  Blair,  87  Ga.  734  (5), 
737,  738,  13  S.  E.  750;  Isham  v.  Erie  R.  Co., 
112  App.  Div.  612,  98  N.  Y.  Supp.  609,  af- 
firmed by  the  Court  of  Appeals,  191  N.  Y.  547, 
85  N.  E.  1111;  Banks  y.  Pennsylvania  R.  Co., 
Ill  Minn.  48,  126  N.  W.  410;  McFall  v.  Wa- 
bash R.  Co.,  117  Mo.  App.  477,  94  S.  W.  670. 
[Ed,  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  669-672,  699-703%,  711-714,  718, 
718% ;   Dec.  Dig.  §  159.*] 

Error  from  Superior  Court,  EMI  ton  County; 
W.  D.  Ellis,  Judge. 

Action  by  Post  &  Woodruff  against  the  At- 
lantic Coast  Line  Railroad  Company.  From 
a  Judgment  for  defendant,  plaintiffs  bring 
error.     Reversed. 

Moore  &  Pomeroy,  of  Atlanta,  for  plain- 
tiffs in  error.  R.  C.  &  P.  H.  Alston  and  E. 
H.  Barnett,  all  of  Atlanta,  for  defendant  in 
error.- 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(13g  Ga.  718) 

EPTING  et  al.  v.  GREEN  et  al. 
(Supreme  Court  of  Georgia.     Sept.  24,  1912.) 

(Syttabus  ly  the  Court.) 

1.  Wills  (|  622*)  —  Construction  —  Benb- 
ficiabies. 

James  J.  Murray  died  testate  in  1896. 
By  the  second  item  of  his  will  he  devised  cer- 
tain land  to  four  of  the  children  of  his  son 
John  L.  Murray,  and  appointed  John  L.  Mur- 
ray trustee  for  them.  By  the  third  item  be 
devised  described  land  to  five  named  children 
of  his  son  Maribeau  G.  Murray,  who  was  ap- 
I)ointed  trustee  for  his  children.  By  item  4 
he  devised  described  land  in  fee  to  his  daugh- 
ter, Nancy  K.  Epting.  Item  5  was  as  follows : 
"I  give,  grant,  and  bequeath  to  my  daughter 
Mary  B.  Murray,  for  her  own  use,  benefit  and 
behoof,  for  and  during  her  natural  life,  one 
hundred  and  thirty-nine  and  one-third  acres  of 
land  through  the  middle  of  lots  two  hundred 
and  thirty-six  and  two  hundred  and  forty-five ; 
that  is  to  say,  sixty-nine  and  two-thirds  acres 
off  of  each  lot.  After  the  death  of  the  said 
Mary  E.  Murray,  the  said  land  is  to  revert  to 
my  said  estate,  or  to  such  of  my -heirs  named 
in  this  will  (share  and  share  alike)  as  may  be 
living  at  the  time  of  her  death."  By  item  6 
he  devised  described  land  to  his  granddaughter, 
Nannie  Lee  Murray.  This  item  also  contained 
the  language:  ''Should  the  said  Nannie  I^e 
Murray  die  childless,  the  said  tracts  or  parcels 
of  land  are  to  revert  to  my  estate,  or  to  such 
of  my  heirs  at  law  named  in  this  will  (share 
and  share  alike)  as  may  be  living  at  the  time 
of  her  death."  By  item  7  he  devised  to  namod 
children  of  his  deceased  son  described  land.  By 
item  8  testator's  sons,  John  L.  Murray  and 
Maribeau  Murray,  and  his  daughter,  Nancy  K. 
Epting,  were  named  as  executors  of  tlie  will. 
Construing  the  will  according  to  the  intention 
of  the  testator,  as  exhibited  from  a  considera- 
tion of  the  whole  instrument,  held,  upon  the 
death  of  the  life  tenant  named  in  the  fifth  item 
of  the  will,  the  land  therein  devised  went  to  the 
other  devisees  named  in  the  will  who  were  liv- 
ing at  the  death  of  such  life  tenant,  share  and 
share  alike.  And  the  trial  judge  did  not  err 
in  so  holding,  upon  an  agreed  statement  of 
facts,  in  a  proceeding  brought,  after  the  death 


of  snch  life  tenant,  to  partition  the  land  de- 
scribed in  the  fifth  item  of  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §f  1440-1444 ;   Dec.  Dig.  {  622.*] 

2.  Wills  (§  622*)— Constbuotiow  —•  Bene- 

ficiabies. 

John  L.  Murray  and  Maribeau  Murray, 
the  two  sons  of  the  testator  who  were  living  at 
the  death  of  the  life  tenant,  were  not  devisees 
under  the  will,  and  took  no  interest  in  the  land 
devised  in  the  fifth  item  of  the  instrument. 

TEd.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  §§  1440-1444 ;   Dec.  Dig.  |  622.*] 

Error  from  Superior  Court,  Houston  Coun- 
ty; W.  H.  Felton,  Judge. 

Action  between  J.  W.  Epting  and  others 
and  N.  L.  M.  Green  and  others.  From  the 
Judgment,  Epting  and  others  bring  error. 
Affirmed. 

Miller  &  Jones  and  O.  C.  Hancock,  all  of 
Macon,  for  plalntlflFs  in  error.  A.  C.  Riley, 
of  Ft  Valley,  for  defendants  In  error. 

ATKINSON,  J.  Judgment  afl^rmed.  All 
the  Justices  concur. 

°'™'^'***  OSS  Ga.  789) 

NORTH  v.  GOEBBL  et  al. 
(Supreme  Court  of  Georgia.     Sept  27,  1912.) 

(Syllahun  hy  the  Court.) 

1.  Sales  (§  459*)  —  Conditional  Sales  — 
Distinction  from  Lease. 

A  written  instrument,  containing  stipula- 
tions for  paying  rent  or  hire  during  a  term  for 
the  use  of  personal  property,  with  a  provision 
that  on  making  the  Inst  payment  title  shall 
vest  in  the  so-called  lessee,  constitutes  a  con- 
ditional sale.  Hays  v.  Jordan,  85  Ga.  741,  11 
S.  E.  833.  0  L.  K.  A.  373;  Lytle  v.  Scottish 
American  Mortgage  Co.,  122  Ga.  458,  50  S.  R 
402. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  §§  1337-1347 ;    Dec.  Dig.  |  459.*] 

2.  Sales  (§  465*)--Conditional  Sales— Rec- 
ord. 

'^Conditional  bills  of  sale  must  be  recorded 
within  30  days  from  their  date,  and  in  other 
respects  shall  be  governed  by  the  laws  relating 
to  the  registering  of  mortgages."  Civil  Code, 
§  3319.  A  mortgage  on  personalty  must  be 
recorded  "in  the  county^ where  the  mortgagor 
resided  at  the  time  of  its  execution,  if  a  resi- 
dent of  this  state.  If  a  nonresident,  then  in 
the  county  where  the  mortgaged  property  is. 
If  a  mortgage  be  executed  on  pergonalty  not 
within  the  limits  of  this  state,  and  such  prop- 
erty is  afterwards  brought  within  the  state,  the 
mortgage  shall  be  recorded  accordins;  to  the 
above  rules  within  6  months  after  such  prop- 
erty is  so  brought  in."     Id.  §  3259. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  §  1353 ;    Dec.  Dig.  f  465.  ♦] 


3.  Mortgages  ({§  95%,  163*)— Lien— Prior - 
ITT— Record. 

Mcirtgapes  not  recorded  within  the  time 
required  shall  remain  valid  as  against  the  mort- 
gagor, but  are  postponed  to  all  other  liens  creat- 
ed or  obtained  prior  to  the  actual  record  of  the 
mortgage.     Civ.  Code  1910,  §  3260. 

[Ed.  Note.— For  other  cases,  see  Mortgagps. 
Cent  Dig.  §§  206,  308-379;  Dec.  Dig.  §|  95 M>. 
103.*1 

4.  Sales  (§  465*)  —  Conditional  Sales  — 
Place  of  Record. 

In  view  of  the  foregoing  provisions  of  the 
Code,  it  follows  that  a  conditional  bill  of  saie 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexe* 
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of  personalty,  executed  in  another  state,  where 
the  property  was  at  the  time  of  the  execution 
of  the  instrument,  by  a  resident  of  that  state 
to  a  resident  of  this  state,  should  have  been 
recorded  in  the  county  of  tnis  state  where  the 
vendee  resided,  within  6  months  after  it  was 
brought  into  this  state,  and  record  within  such 
time  in  another  county  of  this  state,  where  the 
property  was  temporarily,  was  not  sufficient. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  §  1353 ;    Dec  Dig.  |  465.*] 

5.  Sales  (§    474^)  —  Conditional  Saubb  — 

Pbiobitt. 

Accordingly,  in  such  a  case  as  is  referred 
to  in  the  next  preceding  note,  where  the  con- 
ditional bill  of  sale  was  not  recorded  in  the 
county  of  the  vendee's  residence  in  this  state 
within  6  months  4ifter  the  property  was  brought 
within  this  state,  liens  of  attaching  creditors 
of  the  vendee  were  superior  to  the  title  of  the 
vendor. 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {§  1391-1402 ;   Dec.  Dig.  §  474.*J 

Error  from  Superior  Court,  Haralson 
County;    Price  Edwards,  Judge. 

Action  between  C.  R.  North  and  A.  O.  Goe- 
bel  and  others.  From  the  judgment.  North 
brings  error.     Affirmed. 

M.  J.  Head,  of  Tallapoosa,  for  plaintiff  in 
error.  H.  J.  McBrlde,  of  Tallapoosa,  for  de- 
fendants in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(138  Ga.  710) 

LANE  ▼.  PATTERSON  et  aL 
(Supreme  Court  of  Georgia.    Sept  24,  1912.) 

(ByUabuM  "by  the  Court.) 

1.  Wills  (J  560*)— Construction— Pbopkbty 
Devised— •*Otmkr  Lands." 

A  testator  executed  his  will  in  1885,  which 
was  probated  in  1896.  The  substance  of  so 
much  of  the  instrument  as  is  here  material 
was:  Separate  parcels  of  described  realty  were 
devised,  respectively,  to  the  three  daughters 
of  the  testator,  Lavmia,  Josephme,  and  Emma, 
and  to  his  son  George,  in  items  1,  8,  5,  and  8. 
Each  of  such  devises  was  for  and  during  the 
life  of  the  devisee,  with  remainder  to  the  child 
or  children  of  the  respective  devisee  living  at 
the  time  of  the  death  of  the  devisee.  In  item 
6  certain  other  described  realty  was  devised 
to  Josephine,  and  to  Emma,  "in  trust  for  Lu- 
dnda  V.,  ♦  ♦  ♦  said  Josphine  ♦  ♦  ♦  to 
have  and  to  hold  the  property  in  this  item  be- 
queathed to  her  for  and  during  her  natural  life, 
and  at  her  death  to  her  children  living  at  the 
time  of  her  death.  And  the  said  Emma  *  *  * 
to  have  and  to  hold  the  property  in  this  item 
bequeathed  to  her  as  trustee  for  mv  daughter, 
said  Lucinda  V..  ♦  ♦  ♦  in  trust  for  the  use, 
benefit   and  behoof   of  the    said    Lucinda   V., 

*  ^  *  for  and  during  her  natural  life,  and 
at  her  death  to  her  children  living  at  the  time 
of  her  death."  In  item  7  certain  other  de- 
scribed realty  was  devised  to  Emma,  in  trust 
"to    and   for    my    daughter   said    Lucinda    V., 

•  ♦  •  for  and  during  her  natural  life,  then 
to  vest  in  and  become  the  property  of  the  chil- 
dren of  the  said  Lucinda  V.  *  *  *  living  at 
her  death."  Item  10  was  as  follows:  "I  give, 
devise  and  bequeath  to  my  said  daughter  La- 
vinia,     ♦    ♦    ♦      Josephine,     •    ♦    ♦      Einma, 

♦  ♦  •  in  trust  for  Lucinda  V.,  ♦  ♦  •  Em- 
ma, •  •  •  and  to  my  son  George,  •  •  • 
all  my  other  lands  not  hereinbefore  disposed  of. 


of  which  I  may  die  seised  and  possessed,  for 
and  during  their  natural  lives,  and  at  their 
deaths  to  their  resx>ective  children  living  at  the 
time  of  their  death,  to  be  divided  among  my 
said  children,  share  and  share  alike.  Item  13 
was  as  follows:  "Having  fully  provided  for 
my  deceased  daughter  Rofxy  Ann,  •  •  ♦  in 
her  lifetime,  and  having  advanced  to  her  in 
lands  and  monev  a  portion  equal  to  the  share 
given  to  each  of  my  said  chUdren  in  this  will, 
I  make  no  provision  or  1>equest  to  her  chil- 
dren." The  testator  died  seised  and  possessed 
in  fee  of  other  lands  than  those  specifically  de- 
vised in  items  1,  3,  5,  6,  7,  and  o  of  the  will, 
which  others  were  subject  to  the  provisions  of 
item  10,  and  which,  after  the  death  of  the  tes- 
tator, were  partitioned  in  kind  among  the  chil- 
dren of  the  testator,  named  in  item  10  of  the 
will.  Lucinda  V.  subsequentiv  died  unmarried 
and  without  children.  Held,  item  10,  in  which 
was  devised  only  all  "other  lands"  of  which  the 
testator  might  die  seised  and  possessed  "not 
hereinbefore  disposed  of,"  did  not  purport  to 
dispose  of,  nor  dispose  of,  any  of  the  lands  pre- 
viously devised  to  Lucinda  V.  in  items  6  and 
7,  nor  any  reversionary  interest  therein. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §{  1216-1220;    Dec.  Dig.  §  560.*] 

2.  Wills  (§  634*)— Constbuction  —  Vested 
OR  Contingent  Interest. 

The  devise  of  the  lands  to  Lucinda  V.,  for 
life  with  remainder  to  her  children  living  at 
her  death,  in  items  6  and  7  of  the  will,  as  well 
as  the  devise  to  her  for  life  with  remainder  to 
her  children  living  at  her  death,  in  the  tenth 
item  of  the  will,  remained  contingent  until  the 
death  of  Lucinda  V. ;  and  there  being  no  child 
of  hers  to  take  any  remainder,  there  was  an 
intestacy  as  to  such  lands  after  her  death,  and 
they  reverted  to  the  estate  of  the  testator,  and 
descended  to  his  heirs  at  law  at  the  time  of  the 
death  of  Lucinda  V.,  according  to  the  statute 
of  distributions  of  this  state. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  •§§  1488-1510;    Dec.  Dig.  §  634.*] 

3.  Wills  (|   865*)— Persons  Entitled— Op- 
eration OF  Will. 

The  children  of  Roxy  Ann,  living  at  the 
time  of  the  death  of  Lucinda  V.,  were  entitled 
to  participate  in  the  distribution  of  the  proper- 
ty devised  to  Lucinda  V.  in  items  6,  7,  and  10 
of  the  will,  though  nothing  was  given  to  them 
in  the  will. 

[EH.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  2188-^2199;    Dea  Dig.  |  865.*] 

4.   OONSTBUCTION   OF  WiLL— No    ESROR. 

The  trial  judge  properly  construed  the  will 
in  a  proceeding  praying  for  its  construction, 
and  for  a  partition  of  the  lands  devised  to 
Lucinda  V.  among  those  having  an  interest 
therein:  the  judge  by  consent  passing  upon  the 
case  without  the  intervention  of  a  jury  and 
on  an  agreed  statement  of  facts. 

Error  from  Superior  Court,  Jenkins  Coun- 
ty;   B.  T.  Rawllngs,  Judge. 

Action  between  B.  L.  Lane,  Jr.,  and  EI  L. 
Patterson  and  others.  From  the  Judgment, 
Lane  brings  error.     Affirmed. 

Williams  &  Bradley,  of  Swainsboro,  for 
plaintiff  in  error.  Anderson  &  Rabb,  of  MU- 
len,  Brannen  &  Booth,  of  Statesboro,  and 
Hines  &  Jordan,  of  Atlanta,  for  defendants 
In  error. 


FISH,  C.  J.    Judgment  affirmed.    All  the 
Justices  concur. 
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ROGERS  T.  ROGERS. 
(Supreme  Court  of  Georgia.     Oct  17,  1912.) 

{8yUabu9  by  the  Court,) 

Process  (J  119*)— Abrest  (§  9*)— Service  on 
Nonresident— Pbivilege. 

A  nonresident  of  the  state,  Toluntarily  at- 
tending upon  a  city  .court  to  answer  to  an  ac- 
cusation for  a  misdemeanor  against  him,  is  not 
privileged  from  arrest  under  civil  process,  nor 
exempt  from  service  of  civil  process  upon  him. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  §§  148.  149:  Dec.  Dig.  |  119;^ 
Arrest,  Cent  Di*.  (§  20-23;   Dec.  Dig.  §  9.*] 

Error  from  Superior  Court,  Tattnall  Coun- 
ty; W.  W.  Sheppard,  Judge. 

Action  by  Edna  C.  Rogers  against  Thom- 
as H.  Rogers  for  divorce.  Service  of  peti- 
tion set  aside,  and  plaintiff  brings  error. 
Reversed. 

Way  &  Burkhalter,  of  ReidsviUe,  for  plain- 
tiff in  error,  ^itch  &  Denmark,  of  Savan- 
nah, and  H.  C.  Beasley,  of  Reidsvllle,  for 
defendant  in  error. 

EVANS,  P.  J.  Thomas  H.  Rogers,  with 
his  wife  Edna  C.  Rogers,  and  their  children, 
resided  in  Tattnall  county,  Ga.  The  hus- 
band removed  to  the  state  of  Florida,  and 
his  wife  caused  to  be  preferred,  in  the  dty 
court  of  ReidsviUe,  an  accusation  against 
him  for  abandoning  his  children.  He  volun- 
tarily returned  to  Tattnall  county  to  answer 
that  charge.  While  in  attendance  upon  the 
court,  he  was  served  with  a  copy  of  a  suit 
for  divorce  and  alimony,  Instituted  by  his 
wife,  in  which  petition  the  writ  of  ne  exeat 
was  prayed,  and  an  order  was  granted  com- 
manding his  arrest  in  the  terms  of  the  stat- 
ute, by  virtue  of  which  he  was  taken  Into 
custody  by  the  sheriff.  He  applied  to  the 
judge  of  the  superior  court  for  a  vacation 
of  the  entry  of  service  and  release  from  cus- 
tody, on  the  ground  that,  while  attending 
and  going  from  the  city  court  of  ReidsviUe, 
he  was  privileged  from  arrest  under  civil 
process,  and  exempt  from  the  service  of  any 
writ  upon  him.  The  court  Issued  a  rule  to 
show  cause,  and,  upon  hearing  evidence, 
passed  an  order  setting  aside  the  service  of 
the  petition  for  divorce  and  alimony  on  the 
defendant  and  discharging  him  from  custody. 

A  witness  in  attendance  upon  the  trial  of 
any  case  is  privileged  from  arrest  under 
any  dvU  process.  Civil  Code,  §  5854.  And 
this  privilege  is  also  said  to  extend  to  an 
exemption  from  the  service  of  any  writ  or 
summons  upon  him.  Thornton  y.  Machine 
Co.,  83  Ga.  288,  9  S.  E.  679,  20  Am.  St  Rep. 
820 ;  Fidelity,  etc.,  Co.  v.  Everett,  97  Ga.  787, 
25  S.  E.  734.  This  privilege,  however,  Is 
limited  to  witnesses,  and  does  not  apply  to 
a  defendant  in  a  criminal  case,  who  cannot 


be  a  -witness  In  his  own  case,  under  the  laws 
of  this  state  'The  JurisdicUon  of  this  state 
and  its  laws  extends  to  all  persons  whUe 
within  its  limits,  whether  as  citizens,  deni- 
zens, or  temporary  sojourners."  Civil  Oode, 
{  2172.  "A  citizen  of  another  state,  passing 
through  this  state,  may  be  sued  in  any  coun- 
ty thereof  in  which  he  may  happen  'to  be  at 
the  time  when  served."  Civil  Code,  §  6531. 
The  defendant  voluntarily  api)eared  to  de- 
fend the  criminal  charge  against  himself, 
and  he  is  liable  to  suit  as  others  are,  and 
tnust  answer  thereto  in  like  manner. 

Judgment  reversed.    All  the  Justices  con* 
cur. 


ass  Ga.  806) 

WATERS  V.  WATERS. 
(Supreme  Court  of  Georgia.     Oct  17,  1912.) 

fSpllahus  hy  the  Court,) 

1.  Divorce  (J  214*)— Action  fob  Aliicowy— 

AlifENDMENT. 

If,  pending  an  action  for  temporary  and 
permanent  alimony,  the  court  refuses  tempo- 
rary alimony,  the  applicant  may  again  apply 
for  temporary  alimony,  pending  the  action  for 
permanent  alimony ;  and  such  supplemental 
application  for  temporary  alimony  may  be 
made  a  part  of  the  original  suit  by  amend- 
ment 

[Ed.  Note.— For  other  casee,  see  Divorce, 
Cent  Dig.  §§  62^-631;    Dec.  Dig.  {  214.*] 

2.  Divorce  (|  218*)— Tempobabt  Alimony^ 
Revision  of  Obdeb. 

A  judgment  refusing  or  granting  tempo- 
rary alimony  is  subject  to  revision  by  the 
court  at  any  time. 

[Ed.  Note.— For  other  cases,  see  Divorce. 
Cent  Dig.  f  639;    Dec.  Dig.  §  218.*] 

3.  Divorce  (§  218*>— Tempobaby  Alimony. 

Where  it  appears  that  the  circumstances 
existing  at  the  second  application  for  tempo- 
rary alimony  are  different  from  those  prevail- 
ing when  the  first  application  was  refused,  it  is 
no  abuse  of  discretion  to  allow  reasonable  ali- 
mony. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  S  639;  Dec  Dig.  {  218.*] 

4.  Appeal   and  Ebbob   (|  1050*)— Review — 
Harmless  Ebrob. 

Even  if  the  testimony  objected  to  was  inad- 
missible, its  reception  worked  no  hurt  to  the 
complaining  party. 

[lid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  4153-4160,  4166;  Dec. 
Dig.  §  1050.*] 

Error  from  Superior  Court,  Hall  County; 
J.  B.  Jones,  Judge. 

Action  between  Mark  Waters  and  G.  P. 
Waters.  From  the  judgment,  Mark  Waters 
brings  error.    Aflirmed. 

J.  G.  Collins,  of  Gainesville,  for  plalDtiflT 
in  error.  Wm.  M.  Johnson,  of  Gainesville, 
for  defendant  in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All 
the  Justices  concur. 
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CU8  Ga.  770 

BRADSHAW  ▼.  BRADSHAW. 
(Supreme  Coart  of  Georgia.     Oct.  16,  1912.) 

/SyUahuM  by  the  Court  J 

Tkicpobabt  Alimony. 

Upon  consideration  of  the  pleadings  and 
eTidence  contained  in  the  record,  it  does  not 
appear  that  the  coart  below  abused  its  dis- 
cretion in  rendering  the  judgment  complained 
of,  allowing  temporary  alimony  and  counsel  fees 
to  the  petitioner. 

Error  from  Superior  Ck>art,  Floyd  Coun- 
ty; J.  W.  Maddox,  Judge. 

Action  by  G.  S.  Bradshaw  against  M.  H. 
Bradsbaw.  From  tbe  Judgment,  defendant 
brings  error.    Affirmed. 

B.  P.  Kingsberry,  of  Atlanta,  and  Denny  & 
Wright,  of  Rome,  for  plaintiff  in  error. 
Mundy  &  Mondy,  of  Rockmart,  for  defend- 
ant in  error. 

BECK,  J.  Judgment  affirmed.  All  tbe 
Justices  concur. 


(138  Ga.  788) 

CITY  OF  ST.  GEORGE  et  aL  ▼.  HAAG. 
(Supreme  Court  of  Georgia.     Oct  15,  1912.) 

(BpUaUu  hy  the  Court.) 

Injunction    ({   147*)  —  Interlocutobt  In- 
junction—Conflicting  Evidence. 

The  judge  did  not  abuse  bis  discretion  in 
granting,  on  conflicting  evidence,  an  interloc- 
utory injunction. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  H  320-322;   Dec  Dig.  {  147.*] 

Error  from  Superior  Court,  Charlton  Coun- 
ty;  T.  A.  Parker,  Judge. 

Action  by  August  Haag  against  the  City 
of  St  George  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

J.  L.  Sweat,  of  Waycross,  for  plaintiffiB  in 
error.  Wilson,  Bennett  &  Lambdin,  of  Way- 
cross,  for  defendant  in  error. 

HILIi^  J.  Judgment  afllrmed.  All  the 
Justices  concur. 


(138  Qa.  769) 

KING-HODGSON  CO.  ▼.  STONE. 
(Supreme  Court  of  Georgia.     Oct  15,  1912.) 

(8yUahu$  hy  the  Court.) 
TsicpoBABT  Injunction. 

There  was  no  abuse  of  discretion  In  refus- 
ing a  temporary  injunction. 

Error  from  Superior  Cburt,  Jaclcson  Coun- 
ty; C.  H.  Brand,  Judge. 

Action  by  the  Kixig-Hodgson  Company 
against  E.  A.  Stone.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

Jno.  B.  Gamble,  of  Athens,  for  plaintiff  in 
error.  W.  W.  Stark,  of  Commerce,  for  de- 
fendant in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All 
the  Jtistioes  concur. 


(138  Oa.  7«7> 
CLYDE  V.  STATE. 
(Supreme  Court  of  Georgia.    Oct  15,  1912.) 

(Syllabus  by  the  Court,) 

1.  Homicide  (§  300*) —Instbuotions  — Vol- 
untary Manslauohteb. 

The  court  did  not  err  in  failing  to  charge 
the  jury  in  this  case  upon  the  subject  of  vol- 
untary manslaughter.  TTnder  the  evidence  in- 
troduced by  the  state,  the  homicide  was  clearly 
a  willful  and  unprovoked  murder;  and,  under 
the  evidence  introduced  by  the  defendant,  the 
killing  of  the  decedent  resulted  from  her  being 
struck  by  a  shot  which  was  fired  by  the  accus- 
ed in  his  own  defense  at  a  third  person,  while 
the  latter  was  maldng  a  felonious  attack  upon 
the  accused. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  640-656;   Dec.  Dig.  (  309.*] 

2.   SUFFICIKNCY   OF    EVIDENCE. 

The  evidence  authorized  the  verdict,  and 
the  court  below  did  not  err  in  refusing  a  new 
trial. 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 
Oscar  (alias  Os)  Clyde  was  convicted  of 

murder,  and  brings  error.    Affirmed. 

A.  T.  Walden,  of  Macon,  for  plaintiff  in 
error.  H.  ▲.  Mathews,  Sol.  Gen.,  of  Ft  Val- 
ley, and  T.  S.  Felder,  Atty.  Gen.,  for  the 
State. 

BBCK,  J.  Judgment  affirmed.  All  tiUe 
Justices  concur. 


(138  Ga.  751) 
WOODWARD  V.  HARRIS  et  a!. 

(Supreme  Court  of  Georgia.    Oct  1,  1912.) 

(Syllabus  by  the  Court,) 

1.  Restbainino  Enfobcement  of  Jtjdohbnt 
—Action  on  Bond— Execution— Capacitt 
OF  Signer. 

The  judgment  against  which  it  was  sought 
to  enjoin,  and  in  connection  with  which  pro- 
ceeding^ the  bond  involved  in  the  present  suit 
was  given,  was  held,  in  Harris  v.  Woodard, 
133  Ga.  1()4,  65  S.  E.  250,  to  be  against  W.  H. 
Harris  individually,  and  not  as  executor  of  the 
will  of  H.  C.  Harris. 

2.  Parties  (§  71*)— Capacity  of  Plaintiff. 

A  petition  by  W.  H.  Harris  to  enjoin 
against  the  enforcement  of  the  judgment  re- 
ferred to  in  the  preceding  note,  in  which  there 
was  nothing  tending  to  suggest  that  it  was 
brought  In  a  representative  capacity,  unless  it 
be  the  words  '^Exr.  WiU  of  H.  C.  Harris," 
which  appear  only  once,  and  then  immediately 
following  the  name  of  plaintiff,  under  the  facts 
of  this  case,  is  to  be  construed  as  a  suit  by 
W.  H.  Harris  individually. 

[Ed.    Note.— For   other    cases,    see    Parties, 
Cent  Dig.  §  113;   Dec  Dig.  %  71.*] 

3.  Bonds  (§  65*)— Capacity  of  Signer. 

When,  in  such  injunction  suit,  injunction 
was  granted  on  condition  that  the  plaintiff  exe- 
cute a  bond  conditioned  to  pay  the  defendant 
such  amount  as  might  be  found  in  his  favor  on 
the  judgment  referred  to,  and  for  such  pur- 
pose a  bond  was  givem  sismed  "W.  H.  Harris, 
Executor,  by  Louis  L.  Brown,  Attorney  of 
Record,"  W.  H.  Harris  was  liable  individually 
upon  such  bond,  as  well  as  his  security. 

[Ed.  Note.— For  other  cases,  see  Bonds,  Cent 
Dig.  {  58;   Dec.  Dig.  {  55.*1 
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4.  Evidence  (J  459*)— Parol  Evidence  — 
Pabties— Personal  ob  Repbesentativb  Ca- 
pacity. 

In  a  suit  on  the  bond  described  in  the 
third  headnote,  it  was  error  to  admit,  over  ap- 
propriate objection,  the  will  of  H.  C.  Harris, 
and  certain  testimony  to  the  effect  that  the 
note  was  for  the  benefit  of  the  estate  and  the 
bond  was  given  in  a  representative  capacity, 
and  to  direct  a  verdict  in  favor  of  the  defend- 
ants. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  §§  2109-2114;  Dec.  Dig.  {  459.*] 

5.  Priob  Decision— Constbuction. 

.  There  is  nothing  in  the  decision  of  Har- 
ris V.  Woodard,  supra,  that  is  in  conflict  with 
the  ruling  now  made. 

Error  from  Superior  Court,  Houston  Coun- 
ty; W.  H.  Felton,  Judge. 

Action  by  I.  T.  Woodward,  as  administra- 
tor of  the  estate  of  W.  F.  Gano,  against  W. 
H.  Harris  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Reversed. 

H.  A.  Mathews  and  A.  C.  Riley,  both  of 
Ft  Valley,  for  plaintiff  in  error.  Miller  & 
Jones,  of  Macon,  for  defendants  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(138  Ga.  712) 

BLAND  et  al.  v.  BE)ASLET  et  aL 
(Supreme  Court  of  Georgia.     Sept  24,  1912.) 

(ByHahus  hy  the  Court,) 

1.  Evidence  (§  269*)— Witnesses  (8  149*)— 
Competency  of  Witnesses— Testimony  as 
TO  Transactions  with  Persons  Since  De- 
ceased—Hearsay  Evidence. 

An  administrator  filed  a  petition  for  direct- 
ion, the  substance  of  which  was :  The  intestate 
died,  leaving  four  sons  and  six  daughters  as 
his  heirs  at  law.  The  administrator  has  in  his 
hands  for  distribution  among  the  heirs  a  given 
sum,  the  proceeds  of  the  sale  of  the  lands  of 
which  the  intestate  died  seised  and  possessed  in 
fee.  The  daughters  claim  that  the  fund  to  be 
distributed  should  be  divided  amongst  them 
alone,  for  the  reason,  as  they  contend,  that  the 
intestate,  shortly  pnor  to  his  death,  made  ad- 
vancements to  each  of  the  sons,  which  were 
so  accepted  by  them  in  full  satisfaction  of  all 
interest  they  might  in  any  event  thereafter  be 
entitled  to  in  their  father's  estate.  The  sons 
deny  such  contention  of  the  daughters,  and 
claim  that  they  are  equally  interested  with  the 
daughters  in  the  fund  for  distribution.  The 
prayers  were  that  the  sons  und  daughters  of 
the  intestate  should  interplead,  and  that  a  de- 
cree be  rendered  directing  the  administrator 
how  to  distribute  the  fund.  The  sons  and 
daughters  answered  the  petition,  setting  up 
their  respective  contentions,  substantially  as 
alleged  in  the  petition.  AH  parties  admitted 
that  the  widow  was  entitled  to  one-fifth  of  the 
net  fund  for  distribution.  Held,  upon  the  trial 
of  the  sole  issue  in  the  case,  as  to  whether  the 
sons  had  received  their  full  interests  in  the 
estate  by  reason  of  the  alleged  advancements  to 
them,  it  was  competent  for  one  of  the  daughters 
to  testify  to  the  effect  that  her  father  told  her, 
at  or  prior  to  the  time  he  made  certain  con- 
veyances of  land  to  his  sons,  that  he  intended 
them  as  advancements  to  his  sons  of  all  that 
they  should  ever  have  of  his  estate;  such  tes- 
timony not  being  objected   to  by  the  adminis- 


trator, but  by  the  sons  only,  and  the  grounds 
of  objection  being  that  the  suit  was  instituted 
by  the  administrator  against  the  witness  and 
others  for  direction,  and  therefore  that  the 
witness  could  not  testify  as  to  conversations 
between  herself  and  the  intestate,  and,  further, 
that  the  testimony  was  hearsay.  Cobb  v.  Hall, 
136  Ga.  254  (4),  71  S.  El  145.  See,  also.  Mat- 
tox  V.  Barry,  136  Ga.  183,  71  S.  B.  155. 

(a)  Similar  testimony  of  the  husband  of  one 
of  the  daughters  was  admissible  over  like  ob- 
jections. 

TEd.  Note.— For  other  cases,  see  E>vidence, 
Cent.  Dig.  if  1063-1067;  Dec  Dig.  {  269  ;♦ 
Witnesses,  Cent  Dig.  §§  651,  652;  T>ef^  Dig. 
%  149.*] 

2.  Descent  and  Distribution  (|  116*)— Ad- 
vancements—Evidence. 

Upon  the  trial  of  such  a  case  as  indicated 
above,  it  was  error  to  permit  a  witness  to 
testify  in  behalf  of  the  daughters  that,  "if  the 
home  place  [of  which  the  intestate  died  seised 
and  possessed,  and  the  proceeds  of  the  sale  of 
which  was  in  the  administrator's  hands  to  be 
distributed]  had  been  divided  among  the  girls  at 
the  time  the  boys  got  the  lands,  the  boys  would 
have  got  the  most";  the  objection  nrged  to 
such  testimony  being  that  it  was  irrelevant,  as 
the  only  question  as  to  the  value  of  the  al- 
leged advancements  was  what  they  were  worth 
at  the  time  they  were  made. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,   Cent.  Dig.  |  427;    Dec  Dig.  | 

iia*i 

3.  Descent  and  Distribution  (|  116*)— Ad- 
van  gement&—Evi  dence  . 

In  view  of  the  issue  on  trial,  as  stated  in 
the  first  headnote,  and  the  ruling  there  made 
as  to  the  competency  of  one  of  the  daughters 
to  testify  as  to  declarations  made  to  her  by 
the  intestate  as  to  advancements  made  by  him 
to  his  sons,  it  was  competent  for  one  of  the 
sons  to  testify,  in  behalf  of  himself  and  his 
brothers,  that  he  bought  and  paid  for  the  two 
tracts  of  land  conveyed  to  him  by  the  intes- 
tate, which  the  daughters  claimed  to  have  been 
given  to  him  as  advancements. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  |  427;  Dec.  Dig.  | 
116.*] 

4.  Instructions   Bbronsous  —  Doctrins   of 

ESTOt»PEL. 

The  instructions  to  the  jury  complained 
of  in  the  sixth  and  seventh  grounds  of  the  mo- 
tion for  new  trial  did  not  clearly  and  accurate- 
ly state  the  doctrine  of  estoppel,  which  the 
judge  evidently  had  in  mind;  but,  as  there  was 
no  evidence  to  authorize  the  instruction  on 
that  doctrine,  we  deem  it  unnecessary  to  deal 
more  specifically  with  the  charges  to  which  ex- 
ceptions were  taken. 

E)rror  from  Superior  Court,  Bulloch  Coun- 
ty;  B.  T.  Rawlings,  Judge. 

Action  between  F.  T.  Bland  and  others  and 
M.  A.  Beasley  and  others.  From  the  judg- 
ment, Bland  and  others  bring  error.  Re- 
versed. 

R.  Lee  Moore  and  J.  J.  Anderson,  both  of 
Statesboro,  and  Hines  &  Jordan,  of  Atlanta, 
for  plaintiffs  in  error.  Brannen  &  Booth 
and  H.  B.  Strange,  all  of  Statesboro,  for  de- 
fendants in  error. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur. 
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(138  Oa.  790) 

RAINES  ▼.  RAINES. 
(Supreme  Court  of  Georgia.     Oct  16,  1912.) 

(Syllalus  hy  the  Court.) 

1.  DivoRCK     (§     263*)— Alimony— Enfobce- 

IfENT. 

A  judgment  for  temporary  alimony,  pay- 
able in  stated  monthly  sums  until  the  applica- 
tion for  permanent  alimony  is  determined,  may 
be  enforced  by  execution  after  the  grant  of 
permanent  alimony. 

[E)d.    Note.— For    other    cases,    se«»    Divorce, 
Cent  Dig.  {  739;    Dec.  Dig.  §  263.*1 

2.  Divorce     (f     263*)— Alimont— Enfobob- 

MENT. 

Where  a  judgment  for  temporary  alimony 
is  for  a  certain  sum  for  each  month,  payable 
monthly,  an  execution  may  be  issued  in  a 
gross  sum  for  the  aggregate  amount  due  at 
the  time  of  its  issuance.  If  subsequent  install- 
ments are  not  paid,  another  execution  may  is- 
sue for  the  amount  accruing  since  the  date  of 
the  issuance  of  the  former  execution ;  but  the 
latter  execution  may  not  include  the  sum  em- 
braced in  the  former.  The  inclusion  of  the 
.  entire  amount  in  the  second  execution  does  not 
vitiate  the  process.  Tt  amounts  to  an  irregu- 
larity,  which   is  amendable. 

[Ed.    Note.— For    other    cases,    see    Divorce, 
Cent  Dig.  {  739;    Dec.  Dig.  §  203.*] 

3.  Divorce  (|  263*)— Alucowt— Dormancy  of 
Judgment. 

The  issuance  of  the  second  execution  and 
causing  it  to  be  entered  on  the  execution  dock- 
et, within  seven  years  of  the  accrual  of  any 
installment  properly  included  therein,  prevents 
dormancy  for  a  period  of  seven  years  after 
its  issuance,  without  further  entry. 

[EM.    Note.— For    other    cases,    see    Divorce, 
Cent  Dig.  S  739;    Dec.  Dig.  |  263.*  1 

4.  Divorce     (|     255*)— Alimony— E3nfobce- 
MENT— Oral  Agreement. 

An  oral  agreement  that  a  wife  will  not 
claim  alimony,  made  pending  the  proceeding 
for  alimony  and  divorce,  and  before  the  grant 
of  alimony,  cannot  be  asserted  as  a  defense 
to  the  collection  of  the  judgment  for  alimony. 

[EJd.    Note.— For    other    case.s    see    Divorce, 
Gent  Dig.  §§  722-724;    Dec.  Dig.  §  255.*] 

5.  Garnishment    (§    88*)— Proceedings    to 
Perfect— A  ffi  da  vit. 

A  description  of  the  judgment  in  an  affi- 
davit for  garnishment  based  on  a  judgment  is 
sufficiently  definite,  if  the  parties,  the  amount, 
and  the  court  which  rendered  the  judgment 
are  given. 

[Ed.    Note. — For   other   cases,    see   Garnish- 
ment Cent  Dig.  §§  lGO-163 ;  Dec.  Dig.  §  88.*] 

6.  Garnishment  (5  12*)— Temporary  Alimo- 
ny—Enforcement. 

One  to  whom  alimony  has  been  awarded 
may  avail  herself  of  any  proper  legal  remedy 
for  the  enforcement  of  her  judgment,  and  to 
that  end  may  cause  successive  garnishments 
to  be  served  on  the  employer  of  the  defend- 
ant, to  subject  his  salary,  payable  monthly, 
which  is  subject  to  garnishment.  The  proba- 
bility of  the  defendant's  loss  of  employment 
because  of  the  annoyance  to  his  employer,  oc- 
casioned by  the  service  of  summons  of  gar- 
nishment, furnishes  no  ground  for  staying  the 
garnishment  proceedings. 

[Ed.    Note. — For    other    cases,    see    Garnish- 
ment Cent  Dig.  §§  19,  20;    Dec.  Dig.  {  12.*] 

7.  Divorce    (§    270*)— Alimony— Injunction 
Against  Enforcement. 

There  is  nothing  in  the  pleadings  looking 
to  a  modification  or  revocation  of  the  alimony 
judgments,  and  the  court  erred  in  granting  an 


injunction   against  their  enforcement  by   pro- 
cess of  garnishment. 

[EXi.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  §  742;    Dec.  Dig.  f  270.*] 

Error  from  Superior  Court,  Fulton  County ; 
Greo.  Lb  Bell,  Judge. 

Action  by  Robert  T.  Raines  against  Leo- 
nora S.  Raines.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 

Moore  &  Branch,  of  Atlanta,  for  plaintiff 
in  error.  Wm.  A.  Fuller,  of  Atlanta,  for  de- 
fendant in  error. 

EVANS,  P.  J.  This  Is  an  equitable  action 
by  Robert  T.  Raines  against  Leonora  S. 
Raines  to  enjoin  the  enforcement  of  certain 
Judgments,  on  the  ground  of  their  alleged 
illegality,  and  because  the  plaintiff  was  not 
using  the  process  of  garnishment  in  good 
faith  for  the  collection  of  any  debt  which 
the  defendant  might  owe  her,  but  for  the 
purpose  of  harassing  him,  and  causing  him  to 
remove  from  the  city  of  his  residence.  The 
court  granted  an  injunction  upon  terms,  and 
the  defendant  excepted. 

[1]  1.  The  defendant  is  the  divorced  wife 
of  the  plaintiff.  She  Instituted  an  action  for 
divorce  against  her  husband,  claiming  ali- 
mony, temporary  and  permanent  On  Octo- 
ber 13,  1900,  and  pending  the  action  for  di- 
vorce, she  was  granted  a  Judgment  for  tem- 
porary alimony,  for  the  sum  of  ^0  monthly 
from  that  date  until  the  question  of  perma- 
nent alimony  was  heard  and  determined.  A 
final  decree  was  rendered  on  May  11,  1904, 
granting  a  total  divorce  between  the  par- 
ties, and  permanent  alimony  in  the  sum  of 
$20  per  month  for  the  period  of  three  years 
was  awarded  to  the  plaintiff.  An  execution 
on  the  Judgment  for  temporary  alimony  for 
$900  was  issued  on  April  10,  1903;  and  on 
January  27,  190G,  an  execution  was  issued 
upon  the  same  Judgment  for  the  sum  of 
$1,300.  This  latter  execution  was  duly  en- 
tered on  the  execution  docket  On  the  same 
date  an  execution  was  issued  upon  the  Judg- 
ment for  permanent  alimony  for  the  sum  of 
$400.  to  cover  the  amount  then  due. 

One  of  the  contentions  of  the  defendant 
in  error  is  that  an  execution  based  upon  a 
Judgment  allowing  temporary  alimony,  made 
pending  a  divorce  action,  cannot  be  issued 
at  a  time  subsequent  to  the  final  decree  in 
the  divorce  case,  without  a  special  order  of 
court  for  that  purpose.  We  do  not  agree  to 
this  contention.  A  Judgment  for  temporary 
alimony  is  enforceable  by  execution,  which 
may  issue  upon  a  Judgment  at  any  time  with- 
in the  period  of  limitation.  Civil  Code,  § 
6020;  Coulter  v.  Lumpkin,  94  Ga.  225,  21 
S.  E.  461. 

[2]  2.  The  second  execution  issuing  on  the 
Judgment  for  temporary  alimony  is  alleged 
to  be  void,  for  the  reason  that  It  included  a 
sum  for  which  an  execution  had  previously 
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issued.  Where  a  judgment  provides  for  the 
payment  of  stated  sums  at  stated  times,  an 
execution  may  issue  for  each  sum  as  it  sev- 
erally matures,  or  an  execution  may  issue 
in  gross  for  the  sum  due  at  the  time  of  its 
issuance;  but  only  one  execucion  can  issue 
for  the  same  sum.  It  was  not  proper,  there- 
fore, to  include  in  the  second  execution  the 
amount  embraced  in  the  first  execution.  The 
inclusion  of  the  entire  amount  in  the  second 
execution  did  not  vitiate  the  process.  It  was 
only  an  irregularity.  An  execution  may  be 
amended,  so  as  to  conform  to  the  judgment 
from  which  it  issued,  and  such  amendment 
shall  in  no  manner  affect  its  validity.  Civil 
Code,  {  5698. 

[3]  3.  The  point  is  not  made  in  the  record 
as  to  the  time  when  the  statute  begins  to 
run  against  a  judgment  for  stated  amounts 
payable  at  successive  future  intervals — 
whether  the  statute  begins  to  run  against 
the  judgment  from  the  date  of  its  entry  or 
from  the  time  the  last  installment  matures 
or  whether  each  installment  is  to  be  treated 
as  a  separate  judgment,  so  far  as  the  stat- 
ute of  limitations  is  concerned.  Whatever 
may  be  the  rule  on  this  subject,  it  is  dear 
that  the  second  execution  based  upon  the 
temporary  alimony  judgment  is  not  dormant. 
It  was  issued  within  seven  years  of  the  date 
of  the  judgment  and  duly  entered  upon  the 
execution  docket,  and  the  'garnishment  pro- 
ceedings were  instituted  within  seven  years 
of  the  issuance  of  the  execution.  A  judg- 
ment upon  which  an  execution  has  been  is- 
sued and  placed  upon  the  execution  docket 
within  a  period  of  seven  years  from  the  date 
of  the  rendition  of  the  judgment  does  not 
become  dormant  within  seven  years  after 
the  issuance  of  the  execution.  Easterlin  v. 
New  Home  Sewing  Machine  Ck>.,  115  Ga. 
305,  41  S.  E.  595.  So  that  neither  the  sec- 
ond execution  for  temporary  alimony  nor 
the  execution  for  permanent  alimony  was  un- 
enforceable because  the  judgments  upon 
which  they  were  based  were  dormant 

[4]  4.  The  defendant  in  error  set  up,  as  a 
defense  why  the  executions  should  not  be 
enforced  against  him,  that  when  the  divorce 
proceedings  were  pending  between  him  and 
the  plaintiff  It  was  agreed  that,  in  consid- 
eration of  his  wife*s  taking  certain  personal 
effects,  he  would  never  be  called  upon  to 
pay  anything  further  by  judgment  or  other- 
wise for  temporary  or  permanent  alimony. 
It  is  alleged  that  these  personal  effects  were 
delivered  by  him  to  the  wife.  This  agree- 
ment could  properly  have  been  urged  against 
the  allowance  of  alimony;  but  the  defend- 
ant in  those  proceedings  Is  now  concluded 
by  the  judgment  from  setting  up  such  de- 
fense. 

[5]  5.  It  is  alleged  that  the  affidavits  for 
garnishments  did  not  disclose  upon  which 
judgments  they  are  based.  The  record  does 
not  contain  any  copy  of  the  affidavits;    but 


the  plaintiff's  allegation,  admitted  by  the  de- 
fendant, alleges  them  to  be  on  file  in  Fulton 
superior  court,  and  that  they  are  based  upon 
a  judgment  rendered  in  that  court  between 
these  parties;  and  as  there  is  no  contention 
that  the  bond  was  not  given  for  the  proper 
amount,  and  the  statute  requires  the  bond 
to  be  double  the  amount  claimed,  the  Infer- 
ence Is  clear  that  the  amount  of  the  judg- 
ment Is  for  half  of  the  amount  named  in 
the  bond.  A  description  of  the  judgment  In 
an  affidavit  for  garnishment,  based  on  a 
judgment,  Is  sufficiently  definite,  if  the  par- 
ties, the  amount,  and  the  court  which  ren- 
dered the  judgment  are  given.  Pope  v.  Hays, 
30  Ga.  539;  Dunlap  v.  Hooper,  67  Ga.  721  (3). 

[6]  6.  The  foregoing  disposes  of  all  the 
alleged  grounds  of  invalidity  of  the  judg- 
ments and  the  garnishment  proceedings.  It 
was  further  alleged,  as  reason  why  the 
plaintiff  in  error  should  be  enjoined  from 
collecting  her  judgments  by  garnishment  pro- 
ceedings, that  she  had  sued  out  successive 
garnishments  to  the  January,  March,  and 
May  terms  of  Fulton  superior  court,  and 
caused  summons  of  garnishment  in  each  in- 
stance to  be  served  upon  defendant  in  er- 
ror's employers,  who  threaten  to  discharge 
him  forthwith  unless  the  garnishments  are 
stopped.  A  creditor  may  avail  himself  of 
any  proper  legal  remedy  for  the  collection 
of  his  debt ;  and  though  the  consequences  of 
such  remedy  may  cause  the  debtor  to  lose 
his  employment,  that  is  no  equitable  ground 
for  staying  the  creditor's  remedy. 

[7]  7.  There  is  nothing  in  the  pleadings 
looking  to  the  modification  or  revocation  of 
the  alimony  judgments,  and  the  court  erred 
in  granting  an  injunction  against  their  en- 
forcement by  process  of  garnishment,  upon 
the  plaintiff  giving  a  bond  for  a  stated  sum, 
conditioned  to  pay  the  defendant  whatever 
sum  may  be  finally  recovered  as  permanent 
and  temporary  alimony. 

Judgment  reversed.  All  the  Justices  con* 
cur. 

(138  Ga.  787) 
DEDGD  V.  BENNETT  et  aL 
(Supreme  Court  of  Georgia.     Oct   10,  1912.) 

(Syllabus  ly  the  Court,) 
1.  Execution    (j    38*)    —    Redemption    of 

PSOPERTT     BY     JUDOMBNT     GREDITOBS— Rs- 
CONVETANCE  TO   DEFENDANT   IN    Fl.    Fa. 

Under  section  6038  of  the  Ciirli  Code, 
whicli  makes  provision  for  judgment  creditors 
to  redeem  property  held  under  a  security  deed, 
or  where  the  purchase  money  has  not  boen  ful- 
ly paid,  and  for  the  subjection  of  such  prop- 
erty to, the  judgments,  the  deed  of  recouvey- 
ance  should  be  made  to  the  defendant  in  fi. 
fa.  by  the  vendor  or  holder  of  the  title  as  se- 
curity; "and  when  such  conveyance  has  been 
filed  and  recorded,  the  said  property  may  be 
levied  on  and  sold  as  the  property  of  tlie  de- 
fendant." Thus  by  the  express  termn  of  the 
statute  it  is  declared  that  the  conveyance  must 
be  filed  and  recorded  before  the  levy  can  be 
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made.  The  right  to  redeem  and  subject  the 
property,  being  one  conferred  by  statute,  mutt 
be  exercised  upon  statutory  conditions. 

[Ed.  Note. — For  other  cases,  see  Bxecution, 
Cent.  Dig.  §§  51.  98-102 ;    Dec.  Dig.  |  38.*J 

2.  Execution   (§  38*)— Sale  —  Kedeicption 
BY  Judgment  Cbeditobs. 

Where,  under  the  provisions  of  section 
6038  of  the  Qvil  Code,  judgment  creditors 
sought  to  redeem  land  which  had  Ix^n  pre- 
viously conveyed  by  the  debtor  to  s(»{'ure  a 
debt,  and  to  subject  such  property  to  their 
executions,  but.  caused  levies  to  be  made  be- 
fore the  deed  of  reconveyance  had  been  record- 
ed, even  if  this  were  done  after  it  had  been 
filed,  the  levy  and  sheriflTs  sale  would  lie  void. 
National  Bank  v.  Danforth,  80  Ga.  TS  (5),  56, 
7  S.  E.  546. 

(Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  §i  51,  98-102 ;    Dec.  Dig.  |  3a*J 

3.  Mortgages     (§     592*)— Redemption!     by 
Judgment  CJreditob. 

Section  3320  of  the  Civil  Code  deaUi  with 
the  registration  of  deeds,  mortgages,  etc.,  the 
notice  arising  therefrom,  and  the  priority  re- 
sulting in  a  competition  between  deeds  or 
liens.  It  does  not  affect  the  statutory  method 
provided  for  redeeming  land  of  a  judgment 
debtor  and  subjecting  it  to  the  judgment 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  S  1693% ;    Dec.  Dig.  §  502.*] 

L  Execution  (8  308*)— Execution   Sals  — 
Dispossession  of  Debtob. 

From  the  preceding  headnotes  it  follows 
that  it  was  error  to  refuse  to  enjoin  the  execu- 
tion of  the  deed  by  the  sheriff  under  the  sale 
based  upon  a  levy  made  before  the  deed  of 
reconveyance  was  recorded,  and  the  carrying 
into  effect  of  such  sale  by  dispossession  of  th« 
debtor. 

fEd.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  i  910;    Dec  Dig.  i  308.*J 

Error  from  Superior  Court,  Appling  Coun- 
ty; C.  B.  Oonyers,  Judge. 

Action  by  T.  M.  Dedge  against  W.  W. 
Bennett  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.     Reversed. 

Parker  &  Highsmith,  of  Baxley,  for  plain- 
tiff in  error.  W.  W.  Bennett,  of  Baxley,  for 
defendants  in  error. 

LUMPKIN,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(188  Oa.  768) 

MALSBY  MACH.  CO.  ▼.  PARKER. 

(Snpreme  Court  of  Georgia.    Oct.  15,  1912.) 

(Syllchus  hp  the  Court.) 

1.  Sales    (f  474*)  —  Resebvjno    Titls   to 
Pbopebty— Priorities. 

Where  the  holder  of  a  note  wherein  title 
was  retained  renewed  it  by  taking  a  new  note, 
reserving  title  to  himself  to  the  same  property, 
and  subsequently  by  mistake  of  his  counsel  an 
attachment  was  sued  out,  based  on  an  indebted- 
ness alleged  to  be  due  on  the  first  note,  which 
was  levied  on.  the  same  property,  and,  on  dis- 
covery of  the  mistake,  was  dismissed,  and 
where  subsequently  a  levy  was  made  on  the 
same  property  by  virtue  of  a  fi.  fa.  in  |avor  of 
a  third  party,  and  the  holder  of  the  second 
note  reserving  title  interposed  a  claim,  It  was 
error  to  dismiss  the  claim,  on  the  ground  that 
such  facts  estopped  the  claimant  from  insisting 


on  his  title  to  the  property.    Cooper  v.  Smith, 
125  Ga.  107,  53  S.  B.  1013. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S§  1391-1402;    Dec.  Dig.  {  474.*] 

2.  Sales  (|  474*)— CoNDmoNAi.  Sales— Res- 
ervation of  Title— Estoppel. 

Where  a  vendor  of  personal  property  takes 
from  the  vendee  a  note  reserving  title  in  the 
vendor  until  the  purchase  monep^  is  paid,  which 
is  duly  recorded,  and  obtains  judf^ment  there- 
on, both  general  and  special,  against  his  ven- 
dee, such  suit  and  judgment  do  not  bar  the  ven- 
dor from  asserting  his  title  by  interposing  a 
daim  to  a  levy  of  a  fi.  fa.  in  favor  of  a  third 
party  on  the  property,  where  the  vendor  has 
not  filed  a  deed  or  bill  of  sale  to  his  vendee  in 
the  clerk's  ofiice,  nor  caused  a  levy  to  be  made 
on  the  property. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  1391-1402;  Dec  Dig.  {  474.*] 

3.  Claim  Dismissed— Erbor. 

Applying  the  principles  enunciated  in  the 
foregoing  headnote,  the  court  erred  in  dismiss- 
ing the  claim. 

Error  from  Superior  Court,  Liberty  Coun- 
ty;  W.  W.  Sheppard,  Judge. 

Action  between  the  Malsby  Machinery 
Company  and  S.  P.  Parker.  From  the  Judg- 
ment, the  Machinery  Company  brings  error. 
Reversed. 

J.  V.  Kelley,  of  Reidsville,  for  plaintiff  in 
error.  L.  L.  Thomas,  of  GlennviUe,  and  Way 
&  Burkhalter,  of  Reidsville,  for  defendant 
In  error. 

EVANS,  P.  J.  Judgment  reversed.  All 
the  Justices  concur. 


088  (hu  794) 
KIRKPATRICK  v.    STATE. 
(Supreme  Court  of  Georgia.     Oct   10,  1912.) 

(SyUahus  ly  the  Court.) 

1.  Intoxicating  Liquors  (|  146*)— Nonres- 
idents—Agents— Soliciting  Orders. 

Section  434  of  the  Penal  Code  of  1910  is 
sufficiently  broad  to  prohibit  an  agent  of  a 
nonresident  dealer,  engaged  in  interstate  com- 
merce, from  personally  soliciting  orders  in  this 
state  for  the  sale  of  intoxicatizig  liquors  to  be 
shipped  into  this  state  by  his  principaL 

[£)d.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §§  159,  160,  103;  Dec. 
Dig.  {  i4a*] 

2.  Commerce  ({  14*)— Interstate  Commerce 
—Intoxicating  Liquors— Powbb  ov  State. 

So  construed,  the  section  of  the  Code 
above  mentioned  is  not  violative  of  article  1,  { 
8.  par.  3,  of  the  Constitution  of  the  United 
States  relative  to  interstate  commerce. 

[EM.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  {§  30,  92;    Dec  Dig.  |  14.*] 

Certified  Questions  from  Court  of  Appeals. 

Bob  Kirkpatrick  was  convicted  of  an  Ille- 
gal sale  of  liquors,  and  brought  error  to  the 
Court  of  Appeals,  which  certified  the  case 
to  the  Supreme  Court    Questions  answered. 

The  Court  of  Appeals  certified  to  the  Su- 
preme Court  for  decision  two  questions,  fol- 
lowing to  say : 

"First  Does  section  434  of  the  Penal  Code 
of    1910,    properly    construed,    prohibit    an 
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agent  of  a  nonresident  dealer,  engaged  in 
Interstate  commerce,  from  personally  solic- 
iting orders  in  this  state  for  the  sale  of  in- 
toxicating liquors,  to  be  shipped  into  this 
state  by  the  nonresident  dealer? 

"Second.  If  this  section  be  so  construed 
as  to  prohibit  such  solicitation  by  such  agent 
of  orders  for  the  sale  of  intoxicating  liquors, 
is  it  valid  and  enforceable,  so  far  as  solicita- 
tion for  interstate  sales  and  shipments  of 
intoxicating  liquors  is  concerned,  in  view  of 
the  provisions  of  article  1,  S  8,  par.  3,  of 
the  Ck>nstitutlon  of  the  United  States,  and 
the  acts  of  Congress  passed  In  pursuance 
thereof?" 

J.  M.  Neel,  of  CartersviUe,  and  Rosser  A 
Brandon,  of  Atlanta,  for  plaintiff  in  error. 
Thos.  C.  Milner,  Sol.  Gen.  of  CartersviUe, 
and  Geo.  W.  Stevens,  of  Atlanta,  for  the 
State. 

ATKINSON,  J.  [11  1.  The  Code  section 
designated  in  the  first  question  declares :  ''If 
any  person  shall  contract  to  sell,  take  or- 
ders for,  or  solicit,  personally  or  by  agent, 
the  sale  of  spirituous,  malt  or  intoxicating 
liquors  in  any  county  of  this  state,  he  shall 
be  guilty  of  a  misdemeanor."  The  express 
language  thus  employed  requires  no  rein- 
forcement of  argument  to  show  a  legislative 
design  to  prohibit  in  this  state  the  making 
of  contracts  for  the  sale  of  the  articles  men- 
tioned, or  the  taking  or  soliciting  of  orders 
for  them.  Agents  for  dealers  are  not  ex- 
cepted, and  the  statute  has  been  held  appli- 
cable to  them.  Walker  v.  State,  122  Ga. 
747,  50  S.  E.  994;  Graves  v.  State,  127  Ga. 
46,  56  S.  E.  72.  Agents  of  nonresident  deal- 
ers are  not  excepted,  and  it  was  not  intended 
that  they  should  be.  In  fact,  the  law  in 
question  received  statutory  force  by  the 
adoption  of  the  Code  of  1910,  and  differed 
somewhat  from  the  law  on  the  same  subject 
which  was  enacted  by  the  act  of  1893  (Acts 
1893,  p.  115),  as  amended  by  the  act  of  1897 
(Acts  1897,  p.  39).  At  the  time  of  the  adop- 
tion of  the  Code  of  1910,  the  general  prohi- 
bition law  (Acts  1907,  p.  81)  was  in  force  in 
this  state.  In  view  of  this,  it  would  be  re- 
markable if  the  legislative  design,  to  which 
allusion  has  been  made,  should  not  have 
extended  to  solicitation  within  this  state  by 
nonresident  dealers  and  their  agents. 

[2]  2.  Thus  construed,  the  provisions  of 
the  section  of  the  Code  under  consideration 
are  not  violative  of  article  1,  §  8,  par.  3,  of 
the  Constitution  of  the  United  States,  rela- 
tive to  interstate  commerce.  The  law  was 
intended  purely  as  a  police  regulation,  and 
falls  clearly  within  the  ruling  in  the  case  of 
Delamater  v.  South  Dakota,  205  U.  S.  93, 
27  Sup.  Ct  447,  51  L.  Ed.  724,  10  Ann.  Cas. 
733.  The  question  actually  Involved  in  that 
case  had  reference  to  the  right  of  the  state 
of  South  Dakota  to  Impose  a  license  tax  on 
traveling  salesmen  soliciting  orders  for  in- 


toxicating liquors,  under  a  law  which  baA 
been  declared  by  the  highest  court  of  the 
state  to  be  a  police  regulation,  and  not  a 
taxing  act  The  law  was  held  to  be  a  valid 
exercise  of  the  police  power  of  the  state,  and 
not  violative  of  the  commerce  clause  of  the 
Constitution  of  the  United  States.  If  the 
state  should  Impose  a  tax  on  such  business 
under  the  exercise  of  its  police  power  with- 
out violating  the  interstate  commerce  clause, 
it  could  with  equal  propriety  in  the  exercise 
of  such  power  prohibit  the  business.  The 
reasoning  in  the  opinion  went  to  that  extent- 
Prior  to  the  decision  in  that  case,  it  was 
generally  held,  both  by  state  and  federal 
courts,  that  a  state  could  not  make  such  a 
prohibition.  See  R.  M.  Rose  Co.  v.  State, 
133  Ga.  353-^59,  65  S.  E.  770,  36  L.  R.  A. 
(N.  S.)  443,  and  citations.  But  since  the 
decision  in  the  Delamater  Case  the  current 
of  authority  has  been  the  other  way.  State 
ex  rel.  Jackson  v.  William  J.  Lemp  Brew- 
ing Co.,  79  Kan.  705,  102  Pac.  504,  29  L.  R.  A. 
(N.  S.)  44;  WUllams  v.  State,  5  Okl.  Cr. 
206,  114  Pac.  624;  Zlnn  v.  State,  88  Ark. 
273,  114  S.  W.  227;  Crigler  v.  Shepler,  79 
Kan.  834,  101  Pac.  619,  23  L.  R.  A.  (N.  S.) 
500. 

Nothing  here  ruled  is  in  conflict  with  any 
ruling  made  in  the  Rose  Case,  supra,  nor  la 
there  anything  in  the  Rose  Case  holding 
that  the  doctrine  of  the  Delamater  Case 
would  be  irrelevant  to  the  present.  The  Rose 
Case  was  not  one  in  which  the  agent  came 
personally  into  this  state  and  solicited  or- 
ders, but  was  one  in  which  orders  were  so- 
licited by  letters  sent  in  the  United  States 
mail,  posted  beyond  the  limits  of  this  state, 
and  at  a  place  where  it  was  lawful  to  sell 
intoxicating  liquors.  The  ruling  there  made 
distinctly  recognized  that  made  in  the  Dela- 
mater Case,  but  held  it  inapplicable  to  the 
facts  of  that  case.  The  distinction  there 
made  is  not  applicable  in  the  present  case, 
the  agent  being  personally  in  this  state  so- 
liciting orders. 

Both  of  the  questions  propounded  by  the 
Court  of  Appeals  are  answered  in  the  affirm- 
ative.   All  the  Justices  concur. 


(138  Ga.  767) 
BUTLER  V.  SANSONB. 
(Supreme  Coari:  of  Georgia.     Oct.  16,  1912.) 

(SyUabua  ly  the  Court,) 

1.  appeaii  and  esrob  (§  977*)  —  review — 

First  Grant  of  New  Trial. 

The  rule  that  the  first  grant  of  a  new  trial 
will  not  be  disturbed,  except  where  the  verdict 
is  demanded  by  the  evidence,  is  applicable  to 
a  case  where  two  successive  verdicts  have  been 
rendered,  one  for  the  plaintiff  and  the  other  for 
the  defendant,  and  where  in  each  instance  a 
new  trial  was  granted.  Jordan  v.  Dooly,  129 
Ga.  392,  58  S.  E.  879. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3860-3865;  Dec  Dig.  | 
977.*! 
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2.  Appeal  and  Error  (|  977*)  —  Review  — 

First  Grant  or  New  Trial. 

The  first  grant  of  a  new  trial  will  not  be 
dlstnrbed  by  the  Supreme  Court,  unless  the 
plaintiff  in  error  shows  that  the  judge  abused 
his  discretion  in  granting  it,  and  that  the  law 
and  facts  required  the  verdict  notwithstanding 
the  judgment  of  the  presiding  judge.  CivO 
Code,  §  6204. 

(a)  Under  the  evidence  and  the  law  applica- 
ble to  the  issues  made,  the  verdict  rendered 
was  not  demanded,  and  the  judge  did  not  abuse 
his  discretion  in  granting  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3860-5865;  Dec  Dig.  § 
977.*] 

Error  from  Superior  Court,  Troup  County; 
Ii.  S.  Roan,  Judge. 

Action  between  H.  a  Butler  and  G.  L.  San- 
8one.  From  the  judgment  Butler  brings  er- 
ror.    Affirmed. 

Hattou  Lovejoy,  of  La  Grange,  for  plain- 
tiff In  error.  B.  R-  Bradfield  and  A.  H. 
Thompson,  both  of  La  Grange,  for  defendant 
in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  tbe 
Justices  concur. 


<I38  Ga.  767) 

JONES  V.  ROUNTREE  et  aL 
(Supreme  Court  of  Georgia.    Oct  5,  1912.) 

(8yllabu9  ly  the  Court.) 

L  Trusts  (i§  134.  140*)— Constbuctiow— Es- 
tates Conveyed. 

On  August  7,  1856,  Martha  Hunter  and 
William  Jones  entered  into  an  antenuptial  con- 
tract, and  on  the  same  day  were  married.  The 
terms  of  the  contract  were  that  "in  consider- 
ation of  the  said  intended  marriage,  and  of  one 
dollar,'*  Martha  conveyed  to  a  named  trustee 
a  one -sixth  interest  to  which  she  was  "enti- 
tled as  widow  and  heir  of"  Hardy  Hunter,  de- 
ceased, "upon  the  trusts  and  for  the  uses  and 
purposes,"  to  say,  "to  the  use  of  the  said  Wil- 
liam Jones  durinff  the  joint  lives  of  the  said 
William  Jones  ana  Martha  Hunter,  his  intend- 
ed wife,  and,  after  tbe  death  of  either  of  them, 
then  of  the  survivor  during  the  term  of  his  or 
her  natural  life ;  and  if  either  of  them  die  hav- 
ing no  issue  living  by  the  other,  then  to  con- 
vey said  property  to  the  survivor  absolutely 
and  forever;  or  if  the  issue  of  such  marriage 
shall  die  during  the  lifetime  of  the  survivor, 
then  to  the  said  survivor  forever;  and  if  the 
said  William  Jones  and  Martha  Hunter  shall 
die  leaving  issue  of  the  said  marriage,  then  in 
trust  to  convey  said  separate  property  to  the 
said  issue  living  at  the  time  of  the  death  of  the 
survivor  of  them,  share  and  share  alike."  Held 
that,  under  a  proper  construction,  this  instru- 
ment created  a  life  estate  for  William  Jones 
during  the  joint  lives  of  him  and  Martha,  and 
several  contingent  estates,  among  them  one  to 
Martha  Jones  for  life  after  the  death  of  Wil- 
liam, and  another  to  children  in  remainder  who 
miicht  be  living  at  her  death,  Martha  snrviving 
William. 

(a)  It  vested  tbe  legal  title  in  fee  in  the 
designated  trustee,  and  accordingly  the  trus- 
tee represented  every  possible  life  estate,  as 
well  as   the  estate  in  remainder. 

(b)  Martha  having  survived  William,  and 
there  being  children  in  life  at  the  time  of  tbe 
death  of  Martha,  she  acquired  an  equitable  es- 
tate  for  life,  and  at  her  death  the  surviving 


children  acquired  an  equitable  estate  in  remain- 
der. 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent.  Dig.  §S  177,  183-187;  Dec  Dig.  {§  134, 
140.*] 

2.  Adverse  Possession  (§  114*)— Sufficdgn- 
CT  OF  Evidence. 

The  evidence,  under  the  agreed  statement 
of  facts,  was  insufficient  to  sustain  prescriptive 
title  as  set  up  by  the  defendants. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  §§  682-690;  Dec  Dig.  { 
114.*1 

(Additional  SyUahua  5y  Editorial  Stalf.) 

3.  Trusts  (§  61*)— Constbuotion— **To  Con- 
vet"— **  Share  AND  Shark  Alike." 

In  a  deed  of  trust  providing  that  if  a  hus- 
band and  wife,  the  beneficiaries,  shall  both  die 
leaving  issue  of  their  marriage,  "then  in  trust 
to  convey  said  separate  property  to  the  said 
issue  living  at  the  time  of  the  death  of  the  sur- 
vivor of  them  share  and  share  alike,"  the  use 
of  the  words  "to  convey"  and  "share  and  share 
alike"  indicates  an  intention  that  there  should 
be  distribution  among  the  children,  and  also 
conveyances  to  them  by  the  trustee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  §§  83^7;    Dec.  Dig.  %  61.* 

For  other  definitions,  see  Words  and  Phraaea, 
VOL  7,  pp.  6475-6477.] 

4.  Adverse  Possession  (S§  4,  55*)— Estates 
Subject— Property  Held  in  Trust. 

If  a  trustee  of  an  executory  trust  holds 
the  entire  title,  covering  both  the  uses  for  life 
and  those  in  contingent  remainder,  and  pre- 
scription ripens  against  him,  it  is  good  against 
all  beneficiaries  represented  by  him,  but  pre- 
scription cannot  commence  to  run  against  the 
trust  estate  when  the  trustee  is  already  dead; 
Civ.  Code  1910,  |  4175,  as  to  prescription 
against  an  estate  of  a  decedent  on  which  no 
representation  is  had  in  five  years,  not  being 
applicable  to  the  death  of  a  trustee  without  a 
successor  in  the  trust. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent.  Dig.  §§  7-57,  272-275;  Dec. 
Dig.  §§  4,  55.*] 

Atkinson  and  Hill,  JJ.,  dissenting  in  part. 

Error  from  Superior  Court,  Brooks  Coun- 
ty;  W.  EI  Thomas,  Judge. 

Action  by  M.  F.  Jones  against  S.  S.  Roun- 
tree  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Reversed. 

On  April  7,  1909,  M.  F.  Jones  instituted 
an  action  against  S.  S.  Ronntree  individual- 
ly, and  S.  S.  Ronntree  and  D.  W.  Rountree 
as  executors  of  the  last  will  and  testament 
of  A.  J.  Rountree,  deceased,  to  recover  an 
undivided  one-eighth  interest  in  certain  land. 
The  case  was  submitted  upon  an  agreed 
statement  of  facts  to  the  judge  for  decision 
without  a  jury.  The  plaintiff  was  one  of 
three  children  of  Martha  and  William  Jones, 
and  relied  for  recovery  on  tbe  provisions  of 
an  antenuptial  contract,  which,  in  so  far  as 
is  material,  is  set  out  in  the  opinion.  Before 
the  marriage  of  William  and  Martha  Jones, 
Martha  was  the  widow  of  Hardy  E.  Hunter, 
deceased,  and  had  elected  to  take  a  one-sixth 
interest  in  the  estate  of  Hardy  B.  Hunter  as 
her  share  of  the  estate.  The  antenuptia] 
contract  dealt  with  this  interest  in  the  prop- 
erty;   and  the  plaintiff,  being  one  of  three 


*For  other  cases  see  same  toplo  and  Motion  NUMBBR  In  Dec  Dig.  k  Am.  Dig.  Key-Nc  Series  ft  Rep'r  Indexes 
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chlldr^Dk  tbe  Issue  of  the  marriage  between 
Martha  and  William  Jones,  who  are  living  at 
the  death  of  Martha  Jones,  who  had  sur- 
vived William  Jones,  asserted  title  by  virtue 
of  such  contract  to  one-third  of  the  one-sixth 
Interest  of  Martha  Jones  in  that  portion  of 
the  estate  of  Hardy  E.  Hunter  which  was 
described  In  the  i>etltion.  A.  J.  Rountree  and 
S.  S.  Rountree  purchased  the  land  In  dis- 
pute in  1895  at  a  commissioner's  sale,  at 
which  the  fee-simple  title  was  sold  and  con- 
veyed under  order  of  a  court  of  equity  as  the 
property  of  William  Jones,  to  satisfy  certain 
executions  against  William  and  Martha 
Jones.  The  purchasers  Immediately  entered 
possession  In  good  faith,  and  continued  to 
maintain  possession  of  the  property  openly 
and  notoriously  until  the  date  of  tiie  Insti- 
tution of  the  suit;  a  term  of  about  15  years. 
Based  upon  such  possession  under  color  of 
title,  the  defendants  set  up  In  their  plea 
title  by  prescription  as  a  defense  to  the  ac- 
tion. The  judge  rendered  his  decision  In 
favor  of  the  defendants.  Error  was  assigned 
upon  this  Judgment 

Branch  &  Snow,  of  Quitman,  for  plaintiff 
in  error.  Denmark  &  Griffin,  of  Valdosta, 
for  defendants  in  error. 

ATKINSON,  J.  [1]  1.  If  prescription  ran 
against  the  plaintiff  from  the  date  of  the  de- 
fendants' entry,  the  possession  In  point  of 
time  and  character  was  sufficient  to  author- 
Ize  the  judge  to  find  that  a  title  had  been 
acquired  by  prescription.  What,  if  anything, 
prevented  such  result?  It  was  insisted  that 
prescription  did  not  begin  until  after  the 
death  of  Martha  Jones  in  ld07,  and  there- 
fore sufficient  time  did  not  elapse  before  fil- 
ing the  suit  In  1909  for  perfection  of  pre- 
scriptive title.  The  plaintiff  Invoked  the  aid 
of  the  antenuptial  contract  It  was  executed 
on  the  7th  of  August,  1856,  between  Martha 
Hunter  and  William  Jones,  who  intermarried 
on  the  same  day.  James  West  was  named 
therein  as  trustee.  After  referring  to  the 
contemplated  marriage  and  describing  the 
property  to  be  conveyed,  it  was  further  stat- 
ed that  Martha  Hunter,  '*ln  consideration  of 
the  said  Intended  marriage  and  of  the  prem- 
ises, and  of  |1  to  her  by  the  said  William 
Jones  in  hand  paid,  the  receipt  whereof  is 
hereby  acknowledged,  and  by  and  with  the 
consent  and  approbation  of  the  said  WUllam 
Jones,  testified  by  his  signing  and  sealing 
these  presents,  hath  granted,  sold,  assigned, 
and  transferred,  and  by  these  presents  doth 
bargain,  sell,  assign,  and  transfer,  unto  the 
said  James  West,  the  said  party  of  the  third 
part  [described  property],  but  nevertheless 
upon  the  trusts  and  for  the  uses  and  pur- 
poses hereinafter  set  forth;  that  Is  to  say, 
to  the  use  of  the  said  William  Jones  during 
the  joint  lives  of  the  said  William  Jones  and 
Martha  Hunter,  his  intended  wife,  and,  after 
Ihe  death  of  either  of  them,  then  of  the 
survivor  during  the  term  of  his  or  her  natu- 


ral life;  and  if  either  of  them  die  having  no 
issue  living  by  the  other,  then  to  convey  said 
property  to  the  survivor  absolutely  and  for- 
ever; or  if  the  issue  of  such  marriage  shall 
die  during  the  lifetime  of  the  survivor,  then 
to  the  said  survivor  forever;  and  If  the  said 
William  Jones  and  Martha  Hunter  shall  both 
die  leaving  issue  of  the  said  marriage,  then 
in  trust  to  convey  said  separate  property  to 
the  said  issue  living  at  the  time  of  the  death 
of  the  survivor  of  them,  share  and  share 
alike.  And  the  said  William  Jones,  in  con- 
sideration of  the  premises  and  -of  $1  to  him 
in  hand  paid,  the  receipt  whereof  Is  hereby 
acknowledged,  does  hereby  covenant  and  agree 
that,  said  marriage  being  solemnized,  he,  the 
said  William  Jones,  will  carefully  and  ac- 
cording to  his  best  judgment  husband  and 
preserve  the  estate  of  the  said  Martha  Hun- 
ter, which  she  now  has,  and  which  during  the 
said  marriage  she  may  receive,  by  descent  or 
the  statute  of  distributions,  fron^  her  rela- 
tions, and  take  and  receive  to  his  own  use 
only  the  Interest  and  increase  thereof  during 
the  natural  life  of  the  said  Martha  Hunter, 
and,  him  her  surviving,  an  absolute  title  to 
the  conditions  hereinabove  set  forth." 

The  whole  property  was  conveyed  to  the 
trustee  upon  certain  uses  and  trusts.  These 
were,  first,  to  William  Jones  during  the 
joint  Uves  of  himself  and  Martha;  second, 
to  the  survivor  of  them  for  life  from  the 
death  of  the  other ;  third,  to  the  survivor  in 
fee,  if  no  children  were  bom  the  issue  of 
such  m&rrlage,  or,  there  being  issue,  such  is- 
sue should  have  died  during  the  life  of  such 
survivor;  fourth,  and  lastly,  to  such  persons, 
issue  of  such  marriage,  as  might  be  living  at 
the  time  of  the  death  of  such  survivor.  Thus 
it  will  be  seen  several  contingencies  entered 
into  the  final  disposition  of  the  property. 
The  only  certain  estate  was  that  in  favor  of 
William  Jones  for  the  joint  lives  of  himself 
and  Martha.  All  of  the  other  estates  were 
contingent  It  was  Intended  that  the  trustee 
should  hold  the  legal  title,  in  order  to  dis- 
pose of  it  in  conformity  with  the  contract 
That  part  of  the  contract  which  referred  to 
the  last  contingency  was:  "And  if  the  said 
William  Jones  and  Martha  Hunter  shall 
both  die  leaving  issue  of  said  marriage,  then 
in  trust  to  convey  said  separate  property  to 
the  said  issue  living  at  the  time  of  the  death 
of  the  survivor  of  them,  share  and  share 
alike"  This  manifests  the  Intention  that,  if 
there  should  be  children  left  surviving  both 
William  and  Martha,  the  trust  should  not 
end  with  the  death  of  the  survivor,  but  there- 
after the  trustee  should  make  division  of  It 
between  the  children,  and  convey  the  prop- 
erty to  them  in  severalty.  This  would  in- 
volve holding  the  property  until  the  last 
taker  could  be  ascertained. 

[S]  The  use  of  the  words  **to  convey"  and 
"share  and  share  alike,"  employed  as  appears 
from  the  above  excerpts,  indicates  the  in- 
tention that   there  should   be  distribution 
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among  the  children,  and  also  conTeyances  to 
them  by  the  trustee.  Under  this  constractlon 
there  were,  among  others,  contingencies  by 
which  Martha  Jones  might  have  an  equi- 
table estate  for  life  only,  or  an  absolute  es- 
tate. As  she  snrTlTed  William,  she  acquired 
an  equitable  life  estate;  but  as  children,  is- 
sue of  the  marriage,  survived  her,  she  never 
acquired  equitable  title  to  the  fee.  There 
was  provision  for  an  equitable  estate  in  fee 
for  children,  contingent  upon  their  surviving 
both  William  and  Martha.  There  were  chil- 
dren, and  only  on  the  death  of  Martha  could 
it  be  ascertained  who  would  take  the  fee. 
She  might  have  survived  all  of  them,  or  there 
might  have  been  one  or  more  surviving  her. 
At  her  death  it  devolved  upon  the  trustee 
to  ascertain  the  surviving  children,  make 
distribution,  and  "convey"  the  property  to 
them  in  severalty.  Under  these  circum- 
stances the  trust  remained  executory  at 
least  until  the  death  of  Martha  Jones  in  1907. 
Cushman  v.  Coleman,  82  Ga.  772,  19  S.  B. 
46;  Cunningham  v.  Calhoun,  135  Ga.  715, 
70  S.  E.  674. 

[2]  2.  Under  the  agreed  statement  of  facts, 
William  Jones  died  In  1896,  and  Martha  In 
1907.  The  suit  was  instituted  in  1909.  Ac^ 
cording  to  the  record  in  a  former  case  in  this 
court,  which  was  referred  to  in  the  agreed 
statement  of  facts  (Jones  v.  Rountree,  96 
Oa.  230,  23  S.  E.  311),  it  appears  that  certain 
executions  were  held  by  A«  J.  Rountree  and 
S.  JS.  Rountree,  some  of  them  being  against 
William  Jones  Individually,  some  against 
Martha  Jones  individually,  and  others 
against  them  jointly,  which  for  alleged  rea- 
sons had  not  been  enforced ;  and  In  order  to 
enforce  their  payment  by  sale  of  a  certain 
plantation,  including  the  property  described 
in  the  present  suit,  in  which  it  Is  sought  to 
recover  an  undivided  one-eighth  interest,  A. 
J.  and  S.  S.  Rountree  instituted  a  suit  in 
equity  against  William  and  Martha  Jones 
and  others.  As  a  result  of  that  suit,  in  order 
to  pay  the  executions,  a  decree  was  rendered 
ordering  a  sale  of  the  property  by  a  conunls- 
sloner.  In  pursuance  of  the  decree  a  sale 
was  made  by  the  commissioner,  at  which  A. 
J.  and  S.  S.  Rountree  became  the  purchasers 
in  ISOo.  The  deed  to  them  recited  the  de- 
cree and  the  sale,  and  declared  that  the 
property  was  sold  "as  the  property  of  Wil- 
liam Jones."  However,  A.  J.  and  S.  S.  Roun- 
tree, having  by  their  suit  concluded  both 
William  and  Martha  Jones  subjecting  their 
interest  in  the  property  to  the  payments  of 
debts  due  by  them,  and  becoming  purchasers 
at  the  commissioners'  sale,  where  the  prop- 
erty was  not  ordered  to  be  sold  specifically 
as  that  of  William  and  Martha,  but  merely 
to  be  sold  with  direction  to  pay  the  debts 
and  apply  any  balance,  are  to  be  regarded  as 
holding  under  the  title  of  both  William  and 
Martha.      Under    such    clrcumstanceSt    the 


possession  of  the  Rountrees  imder  the  ^om- 
mi3sioner*s  deed  was  by  force  of  the  interest 
of  William  and  Martha  Jones,  and  in  no 
sense  hostile  to  them.  Under  the  doctrine 
of  Lamar  v.  Pearre,  82  Ga.  354  (3),  363,  9 
S.  E.  1043,  14  Am.  St.  Rep.  168,  a  trustee 
could  not  have  recovered  against  A.  J.  and 
S.  S.  Rountree  at  any  time  during  the  life 
of  either  William  or  Martha  Jones.  On  its 
facts  the  case  is  distinguishable  from  Cush- 
man V.  Coleman,  supra,  where  the  prescrip- 
tion set  up  was  not  under  color  of  title,  but 
based '  merely  on  20  years'  possession,  and 
not  under  a  life  tenant  or  his  privy  in  estate. 
Inasmuch  as  sufficient  time  did  not  inter- 
vene between  the  death  of  Martha  Jones 
and  the  institution  of  the  suit  for  the  per- 
fection of  prescription  by  7  years'  possession 
under  color  of  title,  the  facts  relied  on  to 
show  prescription  were  not  sufficient  for 
that  purpose. 

[4]  (a)  The  majority  of  the  court  are  fur- 
ther of  this  opinion:  If  a  trustee  of  an  ex- 
ecutory trust  held  the  entire  title,  covering 
both  the  uses  for  life  and  those  in  contingent 
remainder,  and  if  prescription  ripened  against 
him,  it  would  be  good  against  all  the  bene- 
ficiaries represented  by  him.  If  it  began  to 
ripen  in  his  lifetime,  under  the  ruling  in 
Cushman  v.  Coleman,  supra,  his  death  alone 
would  not  suspend  its  operation,  unless  for 
some  reason  expressly  declared  by  law.  But 
that  decision  did  not  change  the  general 
rule  that,  if  there  is  no  person  in  life  against 
whom  prescription  can  commence  to  run, 
it  cannot  be  begun  and  ripened  against  a 
dead  trustee,  so  as  to  affect  a  beneficiary  in 
contingent  remainder,  with  no  right  of  entry, 
possession,  or  recovery  of  possession  during 
the  continuance  of  the  life  estate;  and  the 
provision  of  Civil  Code,  {  4175,  as  to  prescrip- 
tion against  an  estate  of  a  decedent  on  which 
no  representation  Is  had  in  5  years,  does  not 
apply  to  the  death  of  a  trustee  without  a 
successor  in  the  trust. 

(b)  Mr.  Justice  HILL  and  the  writer  do 
not  concur  in  all  that  is  expressed  in  sub- 
paragraph (a)  above.  In  our  opinion,  pre- 
scription operates  against  legal  title.  When 
legal  title  in  fee  becomes  vested  in  a  trustee 
by  a  valid  contract,  it  does  not  afterwards 
become  divested  by  the  death  of  the  trustee, 
but  such  title  remains  as  in  any  unrepre- 
sented estate.  Civil  Code,  8  4175,  applies  to 
such  cases.  Where  by  application  of  that 
provision  of  the  Code  a  prescriptive  title 
would  arise,  it  would  not  fail  merely*  because 
the  possession  of  the  prescriber  commenced 
after,  rather  than  before,  the  death  of  the 
trustee. 

Under  the  facts  appearing  In  the  record, 
the  judge  erred  in  rendering  judgment  for 
the  defendants. 

Judgment  reversed.  All  the  Justices 
concur. 
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038  Ga.  753) 

WHITE  et  al.  v.  MAYOR  AND  OOUNOII.  OF 

CITY  OF  FORSYTH  et  al. 

(Supreme  Court  of  Georgia.    Oct.  2,  1912.) 

(SylldhuB  by  the  Court) 

1.  Statutes  (§  141*)  —  Amendment  —  Title 
OF  Amending  Act. 

Where  by  act  of  the  Legislature  (Acts 
1907,  p.  649)  the  corporate  limits  of  Forsyth 
were  so  fixed  as  to  include  a  circle  with  a  ra- 
dius of  one-half  a  mile,  and  subsequently  an 
act  was  passed,  the  title  of  which  was  "An  act 
to  extend  th«  corporate  limits  of  the  city  of 
Forsyth  one-half  mile  in  all  directions  in  a 
straight  line  from  the  present  limits  of  said 
city,  and  for  other  purposes,"  and  the  body  of 
the  act  declared  that  the  corporate  limits 
were  extended  "one-half  mile  in  all  directions 
from  the  present  limits  of  said  city,  thereby 
enlarging  the  radius  of  said  city  to  one  mile 
in  every  direction  from  the  center  of  the 
courthouse  of  Monroe  county,  instead  of  one- 
mile  as  it  now  exists,"  such  act  was  not  void 
as  being  in  conflict  with  the  clause  of  the  Con- 
stitution which  declares  that  "no  law,  or  sec- 
tion of  the  Code,  shall  be  amended  or  repealed 
by  mere  reference  to  its  title,  or  to  the  num- 
ber of  the  section  of  the  (5ode,  but  the  amend- 
ing or  repealing  act  shall  distinctly  describe 
the  law  to  be  amended  or  repealed,  as  well  as 
the  alteration  to  be  made."  Const,  art  3,  | 
7,  par.  17.  Smith  v.  Mayor  and  Council  of 
Macon,  129  Ga.  227,  58  S.  E.  713 ;  Burge  v. 
Mangum,  134  Ga.  307,  67  S.  E.  857. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {{  48,  198,  209;  Dec  Dig.  |  141.*] 

2.  Statutes  (§  8%*)— Distribution  of  Gov- 
ebnmental  Powers— Enactment  of  Stat- 
utes. 

Whether  or  not  a  local  act  has  been  duly 
published  in  the  manner  prescribed  by  the  Con- 
stitution, before  its  introduction  in  the  General 
Assembly,  is  a  legislative  question,  and  not 
one  for  the  investigation  of  which  the  courts 
will  go  behind  the  passage  and  approval  of  the 
act  Clark  v.  Eve,  134  Ga.  788  (3),  789,  68 
S.  E.  598. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  f  6;  Dec.  Dig.  §  8%.*] 

3.  Municipal  Corporations  i  21/*)  —  Con- 
stitutional Law  (8  229*)— Extension  of 
Corporate  Limits— Equal  Protection  of 
Laws. 

The  Legislature  has  authority  to  extend 
the  limits  of  a  municipal  corporation,  so  as  to 
include  therein  additional  adjacent  territory. 
If  this  is  done,  it  furnishes  no  ground  for  at- 
tack upon  the  act  that  the  inhabitants  of  the 
added  territory  or  owners  of  property  therein 
will  be  subject  to  taxation  on  account  of  mu- 
nicipal improvements  in  the  old  territory  pre- 
viously made,  or  that  it  is  inequitable  to  in- 
clude them  in  the  corporate  limits,  or  tax  th«m 
or  their  property  like  other  inhabitants  of  the 
city,  because  the  new  territory  is  not  at  once 
as  fully  supplied  with  municipal  improvements 
and  conveniences  as  that  within  the  original 
limits. 

Such  an  act  does  not  deny  to  the  inhabitants 
of  the  new  territory  the  equal  protection  of  the 
laws.  White  ▼.  City  of  Atlanta,  134  Ga.  532, 
68  S.  E.  103. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  06-75:  Dec.  Dig. 
S  2\};*  Constitutional  Law,  Cent  Dig.  S  685; 
Dec.  Dig.  S  229.*J 

4.  Municipal  Corporations  (§  265* )— Pub- 
lic Improvements— Discretion  of  Govern- 
ing Body. 

Primarily,  where  not  controlled  by  special 
provision  of  law,  it  is  for  the  governing  body 


of  a  municipal  corporation,  in  the  exercise  of 
a  wise  discretion,  to  give  direction  to  the  plac- 
ing of  municipal  improvements  and  convenienc- 
es, having  in  view  the  necessity  therefor,  the  in- 
come of  the  municipality,  the  location  and  char- 
aat«r  of  the  property,  and  the  other  facts 
throwing  li^bt  upon  the  propriety  of  making  a 
particular  improvement  at  a  given  time. 

(a)  In  so  far  as  the  plaintiffs  attacked  the 
action  of  the  municipal  authorities  as  an  abuse 
of  discretion,  or  as  wanting  in  good  faith,  or 
as  being  in  violation  of  their  duty,  the  deter- 
mination of  the  presiding  judge  upon  the  Issues 
of  fact  was  authorized  by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  711,  713-715;  Dec 
Dig.  S  265.*] 

5.  Statutes  (§S  120,  138*)— Subjects  and 
Titles- Municipal  Corporations— Former 
Decisions  Distinguished. 

The  title  of  the  act  of  December  18,  1902 
(Acts  1902,  p.  427),  was  "An  act  to  consolidate 
and  to  codify  the  various  acts  incorporating 
the  city  of  Forsyth,  in  the  county  of  Monroe, 
and  the  various  acts  amendatory  thereof;  to 
enlarge  by  providing  additional  powers  and  au- 
thority therein;  to  more  specifically  define  and 
fix  the  duties  of  the  various  officers  of  said 
city  and  their  compensation,  and  for  other  pur- 
poses." In  this  act  frequent  references  were 
made  in  general  terms  to  the  limits  of  the  city, 
recognizing  that  they  had  previously  been  es- 
tablished, but  there  was  no  express  declara- 
tion of  what  such  limits  were,  either  fixing  or 
changing  them.  By  the  act  of  August  19,  1907 
(Acts  1907,  p.  649),  to  which  reference  has 
been  made  in  the  first  headnote,  the  limits 
were  so  extended  as  to  include  a  territory  hav- 
ing a  radius  of  one  mile  from  the  courthouse. 
The  act  of  August  14,  1909  (Acts  1909,  p. 
897),  was  entitled  "An  act  to  amend  an  act 
approved  December  18,  1902,  being  an  act  to 
codify  the  various  acts  incorporating  the  city 
of  Forsyth,  and  an  act  amendatory  thereof,  ap- 
proved August  19,  1907,  and  for  other  purpos- 
es." By  th«  third  section  of  that  act  the  third 
section  of  the  act  of  1907  was  stricken,  and  a 
provision  inserted  in  lieu  thereof.  Held^  that 
neither  the  act  of  1909  as  a  whole,  nor  the 
third  section  thereof,  was  invalid  as  being  in 
conflict  with  article  3,  {  7.  par.  8,  of  the  (Con- 
stitution, which  declares  that  "no  law  or  ordi- 
nance shall  pass  which  refers  to  more  than 
one  subject-matter,  or  contains  matter  differ- 
ent from  what  is  expressed  in  the  title  there- 
of." 

(a)  The  act  of  1907  made  a  change  in  the 
corporate  limits.  The  act  of  1909,  in  so  far 
as  it  amended  the  act  of  1907,  was  not  invalid 
on  the  ground  that  its  title  described  it  as  an 
act  to  amend  the  act  of  December  18,  1902,  be- 
ing an  act  to  codify  the  various  acts  incor- 
porating the  city  of  Forsyth,  "and  an  act 
amendatory  thereof,  approved  August  19,  1907, 
and  for  other  purposes."  The  words  "amend- 
atory thereof,"  in  connection  with  the  date  of 
the  approval  of  the  act  of  1907,  did  not  con- 
stitute such  a  misdescription  of  that  act  as  to 
render  the  act  of  1909  ineffectual  to  amend  it^ 

(b)  Nothing  here  decided  conflicts  with  the 
ruling  in  Blair  v.  State,  90  Ga.  326,  17  S.  EI 
96,  35  Am.  St  Bep.  206,  where  it  was  held 
that  an  act  entitled  "An  act  to  create  a  new 
charter  for  the  city  of  Columbus,  and  to  con- 
solidate and  declare  the  rights  and  powers  of 
said  corporation,  and  for  other  purposes,"  was 
unconstitutional  in  so  far  as  it  sought  to  create 
a  police  district  outside  the  city  of  Columbus, 
including  all  lands  within  the  state  lying  with- 
in a  mile  and  a  half  of  any  point  of  the  corpo- 
rate limits,  and  to  confer  on  the  municipal  gov- 
ernment of  the  city  certain  specified  powers 
and  authority  in  such  district,  such  as  the  reg- 
ulation of  the  sale  of  liquors  and  the  granting 


*For  other  casea  see  same  topic  and  section  NUMBBR  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 


da.) 


WHITE  ▼.  MAYOR,  ETC.,  CITY  OF  FORSYTH 


69 


of  licenses  therefor,  the  enforcement  of  the  mu- 
nicipal ordinances  ^vith  reference  to  offenses 
relative  to  property,  public  peace,  public  mo- 
rality, cheats,  swindlers,  offenses  against  pub- 
lic trade,  fraudulent  or  malicious  mischief,  etc., 
on  the  ground  that  such  provisions  were  not 
covered  by  the  title. 

(c)  Nor  is  the  present  decision  in  conflict 
with  that  in  Town  of  Maysville  v.  Smith,  132 
Ga.  316,  64  S.  E.  131,  nor  with  any  of  the  de- 
cisions cited  and  relied  upon  by  plaintiffs  in 
error. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  §f  12.5,  126, 168-172,  205,  206;  Dec. 
Dig.  K  f20,  13a*] 

6w  Statutes  (5§  64,  120*)— Subjects  and  Ti- 
tles—Municipal CORPO RATIO NS—EFFBCT  OF 

Partial  Invalidity  or  Act. 

The  title  of  the  act  of  August  14,  1909 
(Acts  1909,  p.  897)  which  is  "an  act  to  amend 
an  act  approved  December  18,  1902,  being  an 
act  to  codify  the  various  acts  incorporating  the 
city  of  Forsyth,  ♦  ♦  ♦  and  for  other  pur- 
poses," is  sufficiently  broad  to  cover  a  provi- 
sion conferring  power  on  the  municipality  to 
exercise  the  right  of  eminent  domain.  The 
conferring  of  such  a  power  is  not  so  distinct 
a  subject-matter  from  the  grant  of  other  mu- 
nicipal powers,  germane  to  the  general  sub- 
ject, as  to  render  the  act  invalid  as  containing 
two  subject-matters. 

(a)  If  any  special  provision  of  the  act  in 
regard  to  the  grant  of  the  right  of  eminent 
domain  or  its  extent  is  subject  to  objection,  it 
would  apparently  not  render  the  whole  act  void, 
as  the  legislutlve  scheme  of  incorporation  would 
not  be  materially  affected  by  the  omission  of 
such  provision. 

(b)  Nor  was  the  inclusion  in  the  act  of 
1909  of  a  provision  extending  the  corporate 
limits  a  subject-matter  distinct  and  different 
from  the  balance  of  the  act,  so  that  it  could 
not  be  included  without  rendering  the  act  un- 
constitutional. The  prohibition  against  the 
passage  of  an  act  which  refers  to  more  than 
one  subject-matter  is  not  identical  with  that 
against  the  passage  of  an  act  which  contains 
matter  different  from  that  which  is  expressed 
in  the  title.  The  latter  point  has  already  been 
considered. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  §S  58-66,  195,  125,  126,  168-172; 
Dec.  Dig.  §§  64,  120.*] 

7.  Municipal  Corporations  (§  266*)— Con- 
stitutional Law  (§§  232,  289*)— Taxation 
—Due  Process  of  Law— E^ual  Protection 
OF  Laws. 

The  third  section  of  the  act  of  August  14, 
1909  (Acts  1909.  p.  898),  does  not  prevent  the 
mayor  and  aldermen  of  the  dty  of  Forsyth 
from  extending  water  mains,  sewers,  or  elec- 
tric lines  along  the  streets  of  the  newly  added 
territory  under  their  general  authority,  either 
upon  their  own  motion  or  upon  application  of 
one  or  more  of  the  citizens;  nor  does  it  make 
such  extension  dependent  upon  the  joining  of 
five  property  owners  on  the  street  in  a  petition 
for  such  extension.  Without  destroying  the 
general  power  of  the  governing  body  of  the 
city  in  regard  to  such  matters,  it  gave  an  ad- 
ditional right  whereby,  upon  the  petition  of  as 
many  as  five  property  owners  on  the  street, 
asking  for  such  extension  of  the  water  mains, 
sewers,  or  electric  lines  on  such  street  where 
they  did  not  exist,  it  was  the  duty  of  the  mayor 
and  aldermen  to  make  such  extension  within 
one  year,  and  upon  their  refusal  so  to  do  own- 
ers of  property  on  the  street  were  declared  to 
be  exempt  from  taxation  for  the  support  of 
water  mains,  sewers,  or  electric  lights  until 
the  privileges  were  granted;  provided  such 
property  owners  obligated  themselves  to  be- 
come users  of  the  improvements  so  extended. 


The  plaintiffs  are  inhabitants  or  property  own- 
ers of  the  new  territory  upon  whom  the  act 
seeks  to  confer  the  additional  privilege. 

(a)  Accordingly,  the  third  section  of  the  act 
of  August  14,  1909,  was  not  unconstitutionaL 
on  the  ground  that  it  deprived  the  plaintiffs  of 
due  process  of  law  or  the  equal  protection  of 
the  laws. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  712;  Dec.  Dig.  f 
266;*  Constitutional  Law,  Cent  Dig.  |&  686, 
870;  Dec.  Dig.  S|  232,  289.*! 

a  Statutes  (§  64*)— Effect  of  Pastiai.  Iw- 
validitt. 

The  point  argued  in  the  brief,  that  the 
second  section  of  the  act  of  1907  (Acts  1907, 
p.  650)  was  not  covered  by  the  title  of  the  act, 
is  not  distinctly  made  in  the  record.  If  that 
section  were  invalid,  it  would  not  destroy  the 
entire  act 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §S  58-66,  196;  Dec  Dig.  |  64.*] 

9.  Constitutional  Law   (|  42*)— Right  to 
Raise  Constitutional  Questions. 

Neither  is  there  any  distinct  point  raised 
in  the  record  that  the  third  section  of  the 
act  of  1909  (Acts  1909,  p.  898)  is  in  violation 
of  the  clause  of  the  state  Constitution  which 
requires  uniformity  of  taxation.  Were  It  oth- 
erwise, the  plaintiffs  allege  themselves  to  be 
persons  ownmg  property  in  the  newly  added 
territory,  and  to  be  without  the  advantages  of 
water  mains,  sewers,  or  electric  lights.  If 
the  exemption  from  taxation  on  failure  of  the 
mayor  and  aldermen  to  make  such  improve- 
ments on  the  presentation  of  a  specified  peti- 
tion would  render  that  section  of  the  act  vio- 
lative of  the  uniformity  clause  of  the  state 
Constitution,  it  would  seem  not  to  be  so  ad- 
verse to  the  plaintiffs  as  to  furnish  any  ground 
of  complaint  by  them ;  and  it  is  not  alleged  that 
any  persons  other  than  the  plaintiffs  have  in 
fact  obtained  exemption  from  taxation  by  the 
means  therein  indicated,  or  are  proceeding  to 
do  so. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent   Dig.   {f  39,  40;    Dec.  Dig. 

10.  Municipal  Corpobations  (§  958*)— Tax- 
ation—Assessment  AND  Levy. 

No  provision  of  the  charter  of  Forsyth 
has  been  cited  which  requires  the  ad  valorem 
tax  on  property  to  be  assessed  and  levied  in 
separate  Items  for  different  purposes.  Nor  is 
it  made  to  appear  that  there  was  a  violation 
of  the  municipal  authorities  of  any  special 
provision  of  a  general  law  on  that  subject 
Moreover,  the  answer  avers  that  the  amount 
necessary  for  each  purpose  was  first  determin- 
ed, and  the  aggregate  was  levied  in  a  gross 
per  cent  on  the  assessed  valuation  of  property. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |§  2023-2037;  Dec. 
Dig.  §  958.*] 

11.  Taxation  (§.  482*)— Notice  to  Taxpateb. 
If  it  be  held  that  the  seventeenth,  eight- 
eenth, and  nineteenth  sections  of  the  act  of 
December  18,  1902  (Acta  1902,  p.  427),  fail  to 
sufficiently  provide  for  notice  to  the  taxpayer 
and  opportunity  for  him  to  be  heard,  sections 
1  and  5  of  the  act  of  August  13,  1910  (Acts 
1910,  D.  25),  make  provision  for  such  cases. 

(a)  No  complaint  was  made  that  the  act  of 
1910  was  not  complied  with,  or  that  the  plain- 
tiffs did  not  in  fact  have  notice.  The  finswer 
alleged  that  notice  of  the  assessment  was 
sent  to  every  taxpayer,  and  that  a  number  of 
the  plaintiffs  actually  appeared  and  obtained 
reductions  of  the  assessments  against  them  to 
the  amounts  which  they  claimed  to  be  proper, 
and  that  one  of  the  plaintiffs  paid  the  taxes 
assessed  against  her,  prior  to  the  filing  of  the 
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petition,  and  the  making  of  such  reductiona  was 
admitted  by  the  plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {f  854-857;   Dec.  Dig.  $  482.  ♦] 

12.  Injunction    Refused  —  Discbetion    of 
Court. 

Upon  a  consideration  of  the  entire  case, 
both  upon  the  law  and  the  evidence,  there  was 
no  abuse  of  discretion  in  refusing  to  grant  the 
injunction  sought. 

Error  from  Superior  Court,  Monroe  Coun- 
ty;  R.  T.  Daniel,  Judge. 

Action  by  Joe  White  and  others  against  the 
Mayor  and  Council  of  City  of  Forsyth  and 
others.  Judgment  for  defendants,  and  plain- 
tiffs bring  error.    AflSrmed. 

See,  also,  136  Ga.  634,  71  S.  E.  1073. 

Robt  L.  Berner,  of  Macon,  and  Fletcher  & 
Zellner,  of  Forsyth,  for  plaintiffs  In  error. 
Willlngham  &  Wlllingham  and  Bloodworth  & 
Bloodworth,  all  of  Forsyth,  for  defendants 
in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(138  Oa.  711) 

NORRIS  ▼.  RAWLINGS. 
(Supreme  Court  of  Georgia.     Sept  24,  1912.) 

(Syllahu9  by  the  Court.) 

1.  Limitation  of  Actions  (§  46*)— Contract 
WITH  Tenant. 

Where  the  petition  alleged  that  the  plain- 
tiff, as  landlord,  furnished  to  his  tenant,  the. 
defendant,  given  quantities  of  corn,  cotton 
seed,  and  fodder,  upon  the  agreement  of  the 
defendant  to  return  in  kind  like  quantities  of 
such  products  at  the  termination  of  the  ten- 
ancy, whenever  it  should  occur,  the  action  bas- 
ed upon  such  contract,  brought  within  four 
years  after  the  termination  of  the  tenancy, 
was  not  barred  by  the  statute  of  limitations. 

[Ed.  Note.— -For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {{  240-253;  Dec.  Dig. 
§  46.*] 

2.  New  Trial  (S  18*)— Grounds— Disallow- 
ance OF  Amendment. 

The  disallowance  of  an  amendment  to  an 
answer  is  not  ground  for  new  trial. 

[Ed.  Note.—For  other  cases,  see  New  Trial, 
Cent  Dig.  f§  24-29;    Dec  Dig.  (  la*] 

3.  Evidence  (|  208*>— Admissions  bt  Plead- 
ings. 

Admissions,  beneficial  to  the  plaintiff  and 
material  to  his  case,  contained  in  a  proffered 
amendment  to  the  defendant's  answer,  were  ad- 
missible as  evidence  in  behalf  of  the  plaintiff, 
although  the  offered  amendment  was  disallow- 
ed, and  the  petition  waived  discovery.  See 
Printup  V.  Patton  A  Jackson,  91  Ga.  422.  8 
S.  E.  Sll,  et  seq. :  Railroad  v.  Guilford.  114 
Ga.  627,  49  S.  E.  794,  cited  in  Mims  v.  Jones, 
135  Ga.  541,  69  S.  E.  824. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  !!  713-725 ;    Dec.  Dig.  |  208.»] 

4.  Rulings  on  Evidence. 

Other  assignments  of  error  upon  the  ad- 
missibility of  evidence  were  likewise  without 
merit,  and  do  not  require  any  discussion. 

5.  Instructions. 

The  ihstructlons  to  the  jury,  to  which 
exceptions  were  taken,  were  not  erroneous  for 
any  reason  assigned. 


6.  Review. 

The  foregoing  rulings  dispose  of  all  the 
exceptions  insisted  upon  in  the  brief  of  coun- 
sel for  plaintiff  in  error. 

■    Error  from  Superior   Court,    Washington 
County;  B.  F.  Walker,  Judge. 

Action  by  William  Rawlings  against  J.  F. 
Norris,  administrator.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Affirmed. 

Gross  &  Swlnt,  of  Sandersvllle,  for  plain* 
tiff  in  error.  Evans  &  Evans,  of  Sanders- 
vllle, and  Hines  &  Jordan,  of  Atlanta,  for 
defendant  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(138  Ga.  7I3> 
GEORGIA  COAST  &  P.  R.  00.  r.  HfNES. 
(Supreme  Court  of  Georgia.     Sept  24,  1912.) 

(8ylldbu9  by  the  Court.) 


1.  Statutes  (§§  107,  114*>— Title  op  Act. 

The  act  approved  August  16,  1909  (Acts 
1909,  pp.  160-162),  is  not  violative  of  article 
3.  §  7,  par.  8,  of  the  Constitution  (Civil  Code, 
§  6437),  on  the  ground  that  the  body  of  the 
act  refers  to  more  than  one  subject-matter,  or 
that  the  act  contains  matter  different  from 
that  expressed  In  the  title,  or  that  the  title  is 
too  indefinite  to  indicate  the  matters  contain- 
ed in  the  several  sections  of  the  act. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  ||  121-134, 196, 145-149 ;  Dec  Dig. 
'"'  107,  114.^] 


2.  Master  and  Servant  (§  258*)-^Dbath  ov 
Railroad  ESMPLorfi— Action  —  Petition  — 
Sufficiency. 

The  jillegations  of  the  petitioh  were  suffi- 
cient to  withstand  a  general  demurrer,  which 
complained  that  the  petition  failed  to  set  forth 
a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ff  816-836;  Dec  Dig.  f 
258.*] 

Error  from  Superior  Court,  Mcintosh  (boun- 
ty;  W.  G.  CJharlton,  Judge. 

Action  by  J.  C.  Hines,  administrator, 
against  the  Georgia  Coast  &  Piedmont  Rail- 
road Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Hitch  &  Denmark,  of  Savannah,  for  plain- 
tiff in  error.  Adams  &  Adams,  of  Savan- 
nah, for  defendant  in  error. 

ATKINSON,  J.  [1]  1.  J.  C.  Hines,  as  ad- 
ministrator  upon  the  estate  of  C.  It,  Hines, 
instituted  an  action  for  damages  against  the 
Georgia  Ooast  &  Piedmont  Railroad  (Compa- 
ny, on  account  of  the  homicide  of  plairftlff's 
intestate.  The  suit  was  founded  on  the  pro- 
visions of  the  act  approved  August  16,  1909 
(Acts  1909,  pp.  160-162).  The  homicide  oc- 
curred subsequently  to  the  passage  of  this 
act  and  before  its  codifieation.  At  the  trial 
term  of  the  court  the  defendant  filed  a  writ- 
ten motion  to  dismiss,  one  of  the  grounds 
whereof  assailed  the  act  above  recited  aa 
violative  of  article  3,  {  7,  par.  8,  of  the  Con- 


*For  othfir  cases  «••  samo  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key -No.  Series  A  Rep'r  Indexes 
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stitiitlon  of  this  state  (Civil  Code,  S  6^7), 
and  Told.  The  caption  of  the  act  is  "An  act 
relating  to  the  liability  of  common  carriers 
by  railroads  to  their  employ^  in  certain 
cases,  and  for  other  purposes."  The  criti- 
cisms of  the  act  are: 

(a)  That  it  refers  to  more  than  one  sub- 
ject-matter, in  that  "the  first  section  sets 
out  the  liability  of  carriers  for  injuries  or 
the  death  of  employes,  names  the  parties 
who  shall  be  entitled  to  sue,  the  circumstanc- 
es under  which  the  carrier  shall  not  be  lia- 
ble, the  measure  of  damages  in  case  of  lia- 
bility for  death,  and  sets  forth  the  rule  of 
evidence  or  method  of  proof  which  shall 
apply  in  such  cases.  Section  2  of  said  act 
sets  forth  the  effect  of  contributory  negli- 
gence on  the  part  of  the  employ^  and  the 
effect  of  violation  by  the  carriers  of  any 
statutes  enacted  for  the  safety  of  employ^. 
Section  3  of  said  act  states  the  conditions 
under  which  the  employes  shall  not  be  held 
to  have  assumed  the  risk  of  employment. 
Section  4  declares  what  effect  shall  be  giv- 
en to  contracts  or  rules  exempting  the  car- 
rier from  liability  created  by  the  act  Sec- 
tion 5  names  the  period  of  limitations  with- 
in which  suit  may  be  brought  for  causes  of 
action  arising  under  said  act  Section  6  des- 
ignates who  and  what  shall  t)e  included 
within  the  meaning  of  the  term  'common  car- 
rier* as  used  in  the  act  Each  of  these  mat- 
ters, dealt  with  in  the  several  sections  of 
said  act,  is  a  separate  and  distinct  subject- 
matter.  Section  1  of  Itself  refers  to  more 
than  one  subject-matter;  so,  also,  does  sec- 
tion 2." 

(b)  That  the  act  contains  matter  different 
from  what  is  expressed  in  the  title,  and  the 
title  is  not  sufficiently  specific  or  definite  to 
express  or  indicate  any  of  the  matters  con- 
tained in  the  several  sections  of  the  act,  the 
nature  of  which  is  just  before  outlined.  The 
grounds  relied  on  to  support  the  contention 
that  the  body  of  the  act  contains  matter  dif- 
ferent from  that  expressed  in  the  title,  and 
that  the  title  is  not  sufilciently  definite,  were 
alleged  as  follows:  "The  title  does  not  ex- 
press or  indicate  the  fact  or  cause,  or  de- 
gree or  measure,  of  liability,  nor  the  cir- 
cumstances or  conditions  under  which  lia- 
bility arises,  nor  the  parties  in  whose  favor 
liability  arises.  It  does  not  express  or  in- 
dicate vfhat  presumption  shall  arise  in  fa- 
vor of  either  party,  or  when  or  under  what 
circumstances  they  will  arise.  Nor  does  it 
express  of  indicate  what  defenses  the  car- 
rier may  make,  nor  the  circumstances  under 
which  liability  shall  not  arlsa  It  does  not 
express  or  indicate  what  shall  be  the  ef- 
fect of  contributory  negligence  or  lack  of 
ordinary  care  on  the  part  of  the  employes, 
nor  what  shall  be  the  effect  of  a  violation  by 
the  carrier  of  statutes  enacted  for  the  safe- 
ty of  employes.  It  does  not  express  or  in- 
dicate when  or  under  what  circumstances 
the  employ^  shall  or  shall  not  be  held  to 


have  assumed  the  risk  of  employment,  nor 
the  effect  or  result  of  exemption  contracts 
or  rules  on  the  part  of  the  carrier,  nor  the 
period  of  time  within  which  suits  may  be 
instituted,  nor  does  it  express  or  indicate 
that  the  term  'common  carrier'  shall  include 
receivers.  Each  and  all  of  the  matters  dealt 
with  and  referred  to  in  the  several  sections 
of  said  act  are  different  from  what  is  ex- 
pressed in  the  title  thereof." 

It  frequently  occurs  that  acts  of  the  Leg- 
islature are  assailed  as  violative  of  the 
provisions  of  the  Constitution  above  men- 
tioned, and  it  would  be  unprofitable  to  enter 
into  a  discussion  of  them  in  this  particular 
case,  as  it  involves  nothing  more  than  the 
application  of  settled  law  to  the  facts. 
While  the  body  of  the  act  purports  to  work 
out  in  detail  the  'different  elements  involved 
in  the  liability  of  a  railroad  common  car- 
rier to  its  employ^  for  injuries  to  them,  it 
does  not  contain  any  jnatter  which  is  not 
germane  to  or  authorized  by  the  broad  title. 
The  title  was  sufficiently  definite  to  inform 
the  members  of  the  Legislature  that  the 
body  of  the  act  would  appertain  generally 
and  deal  in  detail  with  matters  relating  to 
the  liability  of  such  railroad  companies  to 
their  employ te.  All  of  the  provisions  in  the 
body  of  the  act  were  germane  to  the  title, 
and  related  to  the  one  general  subject-mat- 
ter. Under  these  conditions,  the  title  of  the 
act  was  not  too  indefinite ;  nor  was  the  body 
of  the  act  subject  to  the  criticism  that  it 
referred  to  more  than  one  subject-matter,  or 
that  it  contained  matter  different  from  that 
expressed  in  the  title. 

[2]  2.  According  to  the  allegations  of  the 
petition,  the  plaintiff  was  the  father  of  the 
decedent,  who  had  never  been  married,  and 
left  no  mother.  At  the  time  of  the  .homi- 
cide the  decedent,  who  was  the  superintend- 
ent of  the  defendant  railroad  company,  was 
killed  while  in  the  performance  of  his  duty, 
and  while  being  carried  on  a  railroad  motor 
car  provided  by  the  railroad  company  for 
his  use.  The  homicide  occurred  after  night 
A  log  train  had  preceded  the  motor  car  a 
sufficient  length  of  time  to  have  arrived  at 
its  destination,  thus  leaving  the  track  clear 
for  the  motor  car.  Some  of  the  cars  from 
the  log  train  had  become  detached  and  left 
unguarded  and  unlighted  on  the  main  line 
track,  while  the  engine  and  other  cars  pro- 
ceeded to  their  destination.  The  detached 
cars  were  not  missed  until  the  engine  had 
reached  Its  destination.  The  train  crew  re- 
turned for  the  missing  cars,  but  before  they 
were  discovered  the  motor  car  on  which 
plaintiff's  intestate  was  riding  ran  into  it 
and  caused  the  injury  from  which  death  re- 
sulted. 

The  grounds  of  negligence  alleged  were: 
"(a)  In  operating  said  log  train  without  a 
light  on  its  rear  end.  (b)  In  not  having  a 
light  on  the  rear  end  of  said  cars  which 
had  broken  loose,  and  in  not  maintaining  a 
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light  there,  (c)  In  not  having  said  cars  so 
coupled  and  attached  to  the  other  cars  of 
said  logging  train  that  they  would  mot  break 
loose,  (d)  In  permitting  said  cars  to  break 
loose,  (e)  In  permitting  said  cars«  which 
had  broken  loose,  to  remain  on  said  track  for 
a  long  time,  to  wit,  in  the  neighborhood  of 
two  hours,  (f)  In  not  discovering  that  said 
logging  cars  had  broken  loose  for  a  period 
of  time,  to  wit,  an  hour  or  more  after  they 
had  broken  loose,  (g)  In  permitting  the  logs 
to  project  from  the  rear  end  of  said  logging 
train,  (h)  In  having  an  insufficient  crew  on 
said  logging  train,  (i)  In  failing  to  have 
some  one  of  its  employ^  stationed  on  the 
rear  end  of  said  logging  train.  Q)  In  fail- 
ing to  post  a  lookout  or  other  signal  to  stop 
the  said  motor  car.  (k)  In  falling  to  warn 
the  occupants  of  the  said  motor  car  that 
said  cars  were  on  the  tracks." 

The  allegations  of  the  petition  were  suf- 
ficient to  withstand  a  general  demurrer, 
which  complained  that  the  petition  ftdled  to 
set  forth  a  cause  of  action. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

=a 

(138  Oa.  776) 

CITY  OF  ELBERTON  v.  THORNTON. 
(Supreme  Court  of  Georgia.     Oct  16,  1912.) 

(Syllabus  ty  the  Court,) 
Death  (§  31*)— Action  by  Subvivino  Chil- 

DBEN. 

CSvi]  Code,  S  4424,  relative  to  the  ri^ht 
of  a  widow  and  minor  children  to  damages  for 
the  homicide  of  the  husband  of  the  widow, 
father  of  the  children,  should  be  construed  in 
connection  with  provisions  of  Civil  Code,  S 
4425,  on  the  same  subject.  Under  applica- 
tion of  this  law,  surviving  children  have  a 
cause  of  action  for  the  neglifrent  homicide  of 
their  father,  after  the  death  of  the  widow,  who 
after  the  homicide  died  without  instituting  suit 
for  the  damages. 

[EM.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  S§  35-46;    Dec.  Dig.  {  31.*] 

Certified  Question  from  Court  of  Appeals. 

Action  by  B.  I.  Thornton,  guardian,  against 
the  City  of  Elberton.  Judgment  for  plain- 
tiff, and  defendant  brought  error  to  the 
Court  of  Appeals,  which  certified  a  question 
for  decision  to  the  Supreme  Court  Question 
answered  In  the  affirmative. 

The  Court  of  Appeals  certified  to  the  Su- 
preme Court  the  following  question  for  de- 
cision : 

**The  suit  was  brought  for  minor  children, 
by  their  duly  appointed  guardian,  to  recover 
damages  for  the  alleged  negligent  homicide 
of  their  father.  The  allegations  of  the  peti- 
tion show  that  the  deceased  was  survived 
by  the  widow  or  children,  and  the  former  or 
brought  suit  for  the  homicide.  Under  these 
facts,  have  the  children  a  right  of  action 
under  ClvU  Code  1910,  §  4424,  which  pro- 
by  his  widow  also,  who  died  without  having 
vides  that  'a  veldow,  or.  If  no  widow,  a  child 


or  children,  may  recover  for  the  homicide  of 
the  husband  or  parent;  and  If  suit  be  brought 
one  of  the  latter  dies  pending  the  action, 
the  same  shall  survive  In  the  first  case  to 
the  children,  and  In  the  latter  to  the  surviv- 
ing child  or  children,'  etc.?" 

Z.  B.  Rogers,  of  Elberton,  and  Anderson, 
Felder,  Rountree  &  Wilson,  of  Atlanta,  for 
plaintiff  In  error.  Worley  &  Nail,  of  Elber- 
ton, and  R.  R.  Arnold^  of  Atlanta,  for  de- 
fendant In  error. 

ATKINSON,  J.  If  the  damages  which  the 
widow  might  have  recovered  would  have  been 
for  the  use  of  the  widow  to  the  exclusion 
of  the  children,  under  the  doctrine  of  King 
V.  Southern  B.  Co.,  126  6a.  798,  55  S.  E. 
965,  8  L.  R.  A.  (N.  S.)  544,  and  Frazier  v. 
Georgia  R.,  etc.,  Co.,  96  6a.  785,  22  S.  B. 
936,  clearly  the  right  of  action  would  have 
abated  upon  the  death  of  the  widow.  In 
other  words,  the  person  ^ititled  to  damages 
having  died,  the  cause  of  action  would  at 
common  law  have  abated,  and  the  provisions 
of  Civil  Code,  t  4421,  "no  action  for  a  tort 
shall  abate  by  the  death  of  either  party, 
where  the  wrongdoer  received  any  benefit 
from  the  tort  complained  of;  nor  shall  any 
action  for  the  recovery  of  damages  for  hom- 
icide, injury  to  person,  or  injury  to  prop- 
erty abate  by  the  death  of  ^ther  party;  but 
such  cause  of  action,  in  case  of  the  death 
of  the  plaintiff,  shall,  in  the  event  there  is 
no  right  of  survivorship  in  any  other  per- 
son, survive  to  the  personal  representative 
of  the  deceased  plaintiff,  and  in  case  of  the 
death  of  the  defendant,  shall  survive  against 
said  defendant's  personal  representative" — 
which  have  been  h^d  to  apply  only  where 
there  was  a  pending  action  (Smith  v.  Jones, 
138  6a.  716,  76  S.  E.  40),  would  not  prevent 
abatement  of  the  cause  of  action  where  the 
person  entitled  to  damages  died  before  in- 
stitution of  suit  But  the  provisions  of  the 
Code  quoted  in  the  question  propounded  by 
the  Court  of  Appeals  are  to  be  construed  in 
connection  with  that  portion  of  Civil  Code, 
t  4425,  as  follows:  "The  plaintUE,  whether 
widow  or  child,  or  children,  may  recover 
the  full  value  of  the  life  of  the  deceased, 
as  shown  by  the  evidence.  In  the  event  of 
a  recovery  by  the  widow,  she  shall  hold  the 
amount  recovered  suJ)ject  to  the  law  of  de- 
scents^ as  if  it  were  personal  property  de* 
scending  to  the  widow  and  children  from 
the  deceaseds  and  no  recovery  had  under 
the  provisions  of  this  section  shall  be  sub- 
ject to  any  debt  or  liability  of  any  character 
of  the  deceased  husband  or  parent*'  Con- 
struing the  two  together,  whether  there  be 
a  widow  or  not,  there  Is  a  statutory  liability 
to  children  for  the  negligent  homicide  of 
their  father.  Relatively  to  them,  under  the 
doctrine  of  the  cases  cited  above,  the  death 
of  the  widow  would  not  produce  abatement 
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of  the  cause  of  action.  The  right  to  sue 
wonld  primarily  be  In  the  widow,  if  there 
be  one;  but  the  recovery  under  the  plain 
language  of  the  statute  would  be  for  the 
children  as  well  as  herself,  for  distribution 
according  to  the  "law  of  descents,  as  if  it 
were  personal  property  descending  to  the 
widow  and  children  from  the  deceased." 

The  question  propounded  is  answered  in 
the  affirmative.    All  the  Justices  concur. 


(138  Ga.  735) 

CLAYTON  T.  NEWBERRY. 
(Supreme  Court  of  Georgia.     Sept.  27,  1912.) 

(Syllabus  hy  the  Court,) 

1.  Specific  Pkrfobmancb  (8  29*)— Suin- 
ciENCY  OF  Contract  —  Description  of 
Land.  ^       . 

Spedfic  performance  of  a  contract  for  tne 
sale  of  land  wUl  not  be  decreed,  unless  the  land 
which  is  the  subject-matter  of  the  alleged  sale 
is  clearly  identified  in  the  contract.  A  descrip- 
tion of  land  in  a  written  contract  as  "part  of 
lot  No.  200  in  the  sixth  district  and  second  sec- 
tion of  said  county  [the  county  being  elsewhere 
namedl,  containing  15  acres,  more  or  less,"  is 
insufficient  Estes  v.  Winn,  136  Ga,  344,  71 
S.  E.  470. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §§  69-82;  Dec.  Dig.  t 
29.*] 

2.  Specific  Performance  (J  29*)  —  Suffi- 
ciency OF  Contract. 

There  was  no  effort  to  reform  the  writing 
upon  which  the  action  was  founded;   and  hence 
the  plaintiff  must  abide  the  contract  as  written. 
[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  69-82;  Dec.  Dig.  1 29.*] 

3.  Objections  Below. 

The  questions  decided  in  the  first  headnote 
control  the  case.  They  were  raised  by  demur- 
rer to  the  petition,  objections  to  the  admissi- 
bility of  evidence,  motion  for  nonsuit,  and  ex- 
ception as  to  the  sufficiency  of  the  evidence  to 
authorize  the  judgment.  In  each  instance  the 
judge  erred  in  deciding  contrarv  to  the  rulings 
above  announced,  and  in  directing  a  verdict  in 
favor  of  the  plaintiff. 

Error  from  Superior  Oonrt,  Gilmer  County; 
W.  A.  Morris,  Judge. 

Action  by  A.  E.  Newberry  against  L.  M. 
Clayton.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

A.  H.  Burtz,  of  Ellijay,  and  J.  Z.  Foster, 
of  Marrietta,  for  plaintiff  in  error.  J.  G. 
Roberts,  of  Atlanta,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
tbe  Justices  concur. 


(138  Go.  788) 

BISHOP  V.  PENDLET  et  aL 
(Supreme  Court  of  Georgia.     Sept  27,  1912.) 

(SyUabu9  "by  the  Court,) 

1.  Pabtnehship   (§§  300,  883* )— Accounting 
— Mattebs  Included. 

Where  one  partner  brought  an  equitable 
petition  against  his  two  copartners,  praying  for 
the  dissolution  of  the  partnership  for  reasons 


set  forth,  for  injunction  restraining  the  de- 
fendants from  continuing  the  partnership  busi- 
ness, for  the  appointment  of  a  receiver  for  all 
the  partnership  assets,  for  a  full  settlement  of 
the  partnership  matters,  and  an  accounting 
among  the  partners,  claims  growing  out  of  in- 
dividual transactions  among  the  partners,  and 
having  nothing  to  do  with  the  partnership  af- 
fairs, and  held  by  the  defendants,  or  either  of 
them,  against  the  plaintiff,  could  not  be  included 
in  the  partnership  accounting,  in  the  absence 
of  an  alles^ation  and  proof  of  the  insolvency  of 
the  plaintiff,  or  other  equitable  reason  why 
such  individual  claims  should  be  included  in 
such  accounting.  30  Cyc.  688;  Nims  v.  Nims, 
23  Fla.  69,  1  South.  527;  Looney  y.  Gillenwa- 
ters,  11  Heisk.  (Tenn.)  133  (2);  Reid  v.  Mc- 
Questen,  61  N.  H.  421;  Beri^  v.  Powell,  18 
111.  98;  Goldthwait  y.  Day,  149  Mass.  185,  21 
N.  E.  359. 

(a)  Accordingly,  in  such  a  case  as  stated 
above,  a  claim  set  up  by  one  of  the  defendants 
that  he  invested  a  given  amount  of  his  indi- 
vidual money  in  another  enterprise,  being  in- 
duced so  to  do  by  the  promise  of  tne  plaintiff 
that  he  would  take  an  interest  in  such  other 
enterprise  to  the  extent  of  one-third  of  the 
amount  so  paid  therein  by  such  defendant,  and 
would  repay  to  the  defendant  one-third  of  the 
amount  so  invested  by  him,  and  that  the  plain- 
tiff failed  to  comply  with  his  promise,  could 
not  be  charged  against  the  plaintiff  in  such  an 
accounting. 

(b)  In  view  of  the  ruling  above  stated,  the 
court  erred  in  admitting  the  evidence  set  out 
in  the  first  and  second  grounds  of  the  amend- 
ment to  the  motion  for  new  trial,  and  also  in 
instructing  the  jiiry  as  complained  of  in  the 
third,  fourth,  eighth,  ninth,  and  tenth  grounds 
of  the  amendment  to  the  motion  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
692-697,  792-796;    Dec  Dig.  fi 


Cent.  Dig, 
300,  333.^1 

2.  Pabtnership  (§  325*)— Dissolution— Re- 
ceivers HIP, 

Where  the  assets  of  a  partnership  haye 
been  placed  in  the  hands  of  a  receiver  in  a 
suit  of  the  character  referred  to  above,  and 
they  have  been  converted  by  him  into  money, 
no  one  of  the  partners  is  entitled  to  any  por- 
tion of  such  fund  until  after  all  of  the  debts 
of  the  partnership  have  been  satisfied.  The 
portion  of  the  instruction  on  this  subject  com- 
plained of  in  the  fifth  ground  of  the  amend- 
ment to  the  motion  for  new  trial  did  not  con- 
form to  this  ruling. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  8§  757-767;   Dec.  Dig.  §  325.*] 

3.  Partnership  (8  83*)— Accounting— Sebv- 
ICES  OF  Partners. 

In  a  case  for  an  accounting,  such  as  is 
indicated  in  the  first  headnote,  partners  are 
not  entitled  to  charge  each  other,  or  the  firm 
of  which  they  are  members,  for  their  services 
in  the  care  and  management  of  the  business  of 
the  partnership,  unless  there  be  a  special  agree- 
ment to  that  effect,  or  where  such  an  agree- 
ment can  be  reasonably  implied  from  the  course 
of  business  between  the  partners.  Caldwell  v. 
Leiber,  7  Paige  (N.  Y.)  483,  citing  19  Com. 
Law  Rep.  157;  3  Com.  Law  Rep.  433.  The 
court  erred  in  instructing  the  jury  to  the  con- 
trary, as  set  out  in  the  seventh  and  eleventh 
grounds  of  the  amendment  to  the  motion  for 
new  trial. 

[Ed.   Note.— For   other   cases,    see   Partner- 
ship, Cent.  Dig.  %  131;    Dec  Dig.  %  83.*] 

4.  Motion  for  New  Trial— Other  Grounds 
Without  Merit. 

Other  grounds  in  the  amendment  to  the 
motion  for  new  trial,  not  specifically  dealt 
with,  were  without  merit. 
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Hjttot  from  Superior  Court,  Murray  Coun- 
ty;  A.  W.  Plte,  Judge. 

Action  by  li.  Ij.  Bishop  against  WUllam 
Pendley  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    ReversedL 

F.  K.  McGutchen  and  Maddox,  McCamy  & 
Shumate,  all  of  Dalton,  for  plaintiff  In  error. 
W.  C.  Martin,  of  Dalton,  0.  N.  King,  of 
Spring  Place,  and  W.  E.  Mann,  of  Dalton, 
for  defendants  In  error. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur. 


(138  Oa.  690) 

RICHARDS    et    al.    v.    BDWARDT.      FAR- 

MNGBR  T.  SAME.     EDWARDY 

T.  FARUNGER. 

(Supreme  Court  of  Georgia.     Sept.  24,  1912. 
Rehearing  Deoiied  Oct  2,  1912.) 

(8yllahu»  hy  the  Court.) 

1.  Execution  (i  224*)— Salb— Amount  to  be 
Sold. 

Where  several  contiguous  lots  had  been 
levied  upon,  and  at  a  sherififs  sale  in  pursu- 
ance of  the  levy  a  number  of  the  lots  had 
been  bid  oflf  for  sums  which  aggregated  an 
amount  sufficient  to  discharge  the  fi.  fa.  un- 
der which  they  were  sold,  the  sheriff  could 
not  lawfully  proceed  to  sell  other  lots  includ- 
ed in  the  levy;  for,  when  a'  sufficient  amount 
of  the  properly  had  been  sold  to  produce  a 
sum  equal  to  or  greater  than  the  amount  of  the 
execution,  that  instrument,  which  was  the  sher- 
iif 8  sole  authority  to  sell,  became  functus  of- 
ficio; and  if,  after  this,  the  sheriff  continued 
the  sale,  and  actually  sold  other  lots  includ- 
ed in  the  levy,  the  sale  of  those  lots  bid  off 
after  the  fi.  fa.  had  been  satisfied  was  void; 
and  a  sheriff's  deed  executed  in  pursuance  of 
the  sale  conveyed  no  title  to  the  purchaser. 

(a)  The  case  having  been  submitted  both  as 
to  law  and  fact  for  decision  by  the  judge,  wi^- 
out  the  intervention  of  a  jury,  the  judge  was 
authorized  to  find,  under  the  evidence,  that  the 
sale  of  lots  described  in  the  record  as  lots  5 
to  14,  inclusive,  was  void,  on  the  ground  that 
the  levy  was  excessive,  and  that  the  sale  of 
all  those  lots  was  not  necessary  to  satisfy  the 
fi.  fa.  under  which  they  were  sold;  the  tract 
of  land  having  already  been  subdivided  into 
lots,  and  two  of  the  lots,  13  and  14,  not  even 
being  contiguous  to  the  part  of  the  land  con- 
taining lots  5  to  12. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  i§  63^-639;    Dec.  Dig.  S  224.*] 

2,  Estoppel  (§§  94,  98*)— Equitt  (J  76*)— 
Sale  of  Land— Recovery  of  Land  by 
Heirs. 

Where,  under  an  agreement  between  the 
tenant  in  dower  and  the  creditors  of  the  de- 
ceased husband's  estate,  the  life  estate  and  the 
reversion  were  sold  together  at  sheriff's  sale 
iinder  an  execution  in  favor  of  one  of  the 
creditors,  in  circumstances  that  rendered  the 
sale  of  the  reversion  void,  the  reversioners 
were  not  estopped  from  bringing  a  suit  for 
the  recovery  of  the  land,  after  the  death  of 
the  life  tenant,  by  the  fact  that  the  adminis- 
trator of  the  estate  of  the  deceased  husband 
of  the  life  tenant,  the  ancestor  of  the  rever- 
sioners, was  present  at  the  sale  and  did  not 
object  thereto. 

(a)  Nor  are  the  reversioners  estopped  by  the 
fact  that  one  half  of  the  proceeds  of  the  void 
sale  (the  other  half  having  been  paid  to  the 
dowress   under  an   agreement   between  herself 


and  the  creditors  of  her  husband)  was  paid  in- 
to   court   for    the    purpose    of   satisfying    the 
claims  of  creditors, 
(b)  Under  the  facts  In  the  ease,  neither  the 

glaintiff  nor  any  one  representing  her  interest 
as  been  guilty  of  such  laches  as  to  bar  her 
right  of  recovery. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  H  276-284,  290;  Dec.  Dig.  18 
94.  98 ;«  Equity,  Oent  Dig.  t  241 ;  Dec.  Dig 
§  76.*] 

3.  EVjxctment     (I     45*)— Pbocbedzngs— Pas- 
ties. 

Nor,  under  the  facts  disclosed  in  the  rec- 
ord, was  the  administrator,  the  defendant  in 
fi.  fa.,  a  necessary  party  to  the  present  suit 
brought  to  recover  the  property  in  controversy. 
[Bd,  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig,  iS  132,  138,  139 ;   Dec  Dig.  {  45.*1 

4.  E3JECTMBNT  (§  142*)- Right  to  Compensa- 
tion FOB  iMFsovEMBNTs— Good  Faith. 

Where  one  enters  upon  land  in  good  i^ith, 
believing  that  he  has  title  thereto,  but  before 
placing  improvements  thereon  suit  is  brought 
against  him  by  one  who  actually  has  title  to 
the  property,  and  the  holder  is  by  the  suit  af- 
forded a  complete  knowledge  of  the  defects 
in  his  own  title  and  of  the  character  of  title 
asserted  in  the  suit,  and  subsequently  to  the 
commencement  of '  the  suit  he  erects  improve- 
ments upon  the  land,  it  cannot  be  held  that 
he  has  *'bona  fide  placed  improvements  there- 
on,** so  as  to  entitle  him  to  the  benefits  of  the 
provisions  of  section  5587  of  the  Civil  Code. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  {{  472.  476,  477,  483-501;  Dec. 
Dig.  t  142.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; W.  D.  Bills,  Judge, 

Suits  by  Marie  Edwardy,  by  next  friend, 
against  J.  B.  Richards  and  others,  constitut- 
ing the  Board  of  Deacons  of  Jackson  HlU 
Baptist  Church,  and  against  A.  W.  Farling- 
er.  Judgment  for  plaintiff,  and  defendants 
bring  error,  and  In  the  latter  case  plaintiff 
files  a  cross-bill  of  exceptions.  Judgment 
affirmed  In  the  Richards  Case,  and  on  the 
main  bill  of  exceptions  In  the  Farling^  Case, 
and  reversed,  with  directions,  on  the  cross- 
bill of  exceptions  In  the  latter  case. 

Marie  Edwardy,  by  her  next  friend,  brought 
two  suits,  one  against  J.  B.  Richards  and 
others,  constituting  the  board  of  deacons  of 
Jackson  Hill  Baptist  Church,  and  the  oth^ 
against  A.  W.  Farllnger,  to  recover  an  undi- 
vided interest  In  certain  pieces  of  real  estate 
held  by  the  respective  defendants;  that  of 
the  church  being  situated  at  the  northeast 
corner  of  the  junction  of  Jackson  street  and 
East  avenue,  and  the  Farllnger  property 
fronting  50  feet  on  the  north  side  of  East 
avenue,  near  Boulevard,  In  the  ^Ity  of  At- 
lanta. The  plalntifiP  claimed  that  these  lands 
were  the  property  of  her  grandfather,  E.  M. 
Edwardy,  at  the  time  of  his  death  in  1867, 
and  when  he  died  Intestate  her  father,  W.  M 
Edwardy,  Inherited  an  undivided  Interest 
therein;  that  this  portion  of  her  grand- 
father's estate  was  set  apart  as  the  dower 
of  her  grandmother,  Mrs.  E.  M.  Edwardy; 
that  before  her  grandmother  ^ed  the  proper- 
ty, by  certain  conveyances  hereinafter  refer- 
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red  to,  passed  out  of  tlie  poseession  of  tbe 
Edwardy  family ;  and,  W.  M.  Edwardy  hav- 
ing died  In  1891,  the  plaintiff  seeks  to  recover 
her  Interest  in  said  lands,  she  being  yet  a 
minor.  The  two  cases  were  tried  together, 
and  were  submitted  to  the  decision  of  the 
jndge,  without  a  Jury,  on  an  agreed  state- 
ment of  facts,  the  material  portions  of 
which,  in  addition  to  establishing  the  fore- 
going contentions  of  the  plaintiff,  were  as 
follows:  When  all  of  the  lands  composing 
the  estate  of  EL  M.  Edwardy  bad  been  dis- 
posed of  by  his  administrator,  R.  J.  Massey, 
except  the  dower  lands  of  Mrs.  E.  M.  Ed- 
wardy, there  were  still  unpaid  debts  against 
the  estate,  which  was  ''heavily  in  debt,  and 
in  fact  afterwards  proved  to  be  insolvent'* 
One  of  the  creditors,  Lowenthal,  obtained  a 
Judgment  in  1870  for  a  sum  aggregating  less 
than  $300  for  principal  and  interest.  Prior 
to  this  the  administrator  had  confessed  judg- 
moit  for  $18.55.  In  1873  another  judgment 
was  entered  against  the  administrator  for 
several  hundred  dollars.  The  lands  set  apart 
for  dower  were  unimproved,  and  an  agree- 
ment was  entered'  into  between  Mrs.  Ed- 
wardy and  the  creditors  of  her  deceased  hus- 
band, the  terms  of  which  were,  in  substance, 
that  the  dower  lands  should  be  resurveyed 
by  Wallace  &  Fowler,  auctioneers;  that  one 
of  the  Judgment  creditors  should  place  his 
execution  in  the  hands  of  the  sheriff,  with 
instruction  that  he  levy  upon  and  sell  the 
lands  in  question  on  the  first  Tuesday  in 
April,  1872;  that,  after  paying  the  expenses 
of  this  survey  and  sale,  one  half  of  the  net 
proceeds  of  the  sale  bef  turned  over  to  Mrs. 
E.  M.  Edwardy  as  belonging  absolutely  to 
her,  the  other  half  to  be  "paid  over  by  the 
sheriff  into  court,  to  be  distributed  amongst 
all  of  the  creditors  of  the  said  B.  M.  Ed- 
wardy, who  shall  have  established  their  va- 
lidity, pro  rata,  according  to  the  law  in  such 
cases  made  and  provided,  and  according  to 
the  legal  priority  in  each  case**;  and  that 
Mrs.  Edwardy  should  unite  with  the  sheriff 
in  giving  title  to  the  purchasers  at  the  sale. 
The  administrator  knew  of  this  agreement, 
and  did  not  object  to  it.  In  pursuance  of  the 
agreement  Lowenthal's  fl.  fa.  was  levied  upon 
the  lands  above  referred  to,  before  the  same 
were  resurveyed  by  Wallace  &  Fowler,  but 
after  advertisement  the  property  was  offered 
for  sale  in  accordance  with  the  Wallace  & 
Fowler  survey,  which  showed  the  same  divid- 
ed into  lots  numbering  serially  1  to  14,  and 
all  of  said  lots  were  sold  by  the  sheriff  on 
the  first  Tuesday  in  April,  1872,  in  the  fol- 
lowing order :  Lots  1,  2,  3,  and  4,  under  sep- 
arate bids,  followed  by  the  sale  of  lots  5  to 
14,  Inclusive,  sold  under  one  bid  to  Wallace 
and  Alexander.  At  this  sale  the  prices  bid 
for  lots  1,  2,  3,  and  4  aggregated  more  than 
$500,  and  for  lots  5  to  14  the  bidders  paid 
$848.  The  bidders  for  lots  1,  3,  and  4  did  not 
comply  with  their  bids,  and  the  sheriff  re- 
advertised  and  resold  these  lots  in  May,  1872. 
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Mrs.  Edwardy  united  with  the  sheriff  in  the 
execution  of  the  deeds  made  in  pursuance  of 
these  sales,  which  deeds  recited  the  convey- 
ance of  "all  the  right,  title,  interest,  and 
claim  of  the  said  Mary  E.  Edwardy  In  law, 
equity,  or  otherwise,  whatever,  of,  in,  or  to 
the  same.*'  In  the  year  1884  t^e  purchasers 
of  lots  5  to  14,  Wallace  and  Alexander,  se- 
cured an  order  of  the  superior  court  of  Ful- 
ton county  80  reforming  and  correcting  their 
deed  as  to  make  it  recite  that  the  land  there- 
in described  was  levied  on  as  a  part  of  the 
estate  of  B.  M.  B^dwardy,  and  that  the  deed 
conveyed  to  the  purchasers,  their  heirs  and 
assigns,  "all  the  right,  title,  interest,  and  de- 
mand of  the  said  E.  M.  E3dwardy,  and  his 
administrator^  Robt  J.  Massey,  in  and  to  the 
property  in  said  deed  described,  without 
prejudice  to  ttie  rights  of  movants  to  also 
have  a  conveyance  from  the  sheriff  now  In 
office  to  said  Jod  A.  Alexander  and  John  R. 
Wallace,  and  Inuring  to  their  vendees."  The 
record  in  the  other  case  does  not  show  wheth- 
a  similar  order  was  ever  taken  correcting 
and  reforming  the  deed  conveying  lots  3  and 
4.  At  the  slieriff*s  sale  in  1872,  W.  L.  Hub- 
bard and  B.  Y.  Clarke  were  the  purchasers 
of  lots  3  and  4,  and  the  defendants  Richards 
et  al.  hold  under  deeds  from  Hubbard  and 
Clarke.  Farlinger  holds  under  thfe  subven- 
dees  of  Wallace  and  Alexander,  his  proper- 
ty being  a  portion  of  the  property  sold  as 
lots  6  to  14  at  the  shertfTs  sale  In  April, 
1872.  The  Lowenthal  fl.  fa.  has  been  lost 
Farlinger  has  expended  about  $25,000  for 
improvements  on  his  lot  since  tlie  filing  of 
this  suit  against  him. 

The  Judge  found  in  favor  of  the  iflalntiff  a 
twelfth  undivided  interest  in  the  lands  fn 
each  case,  but  against  her  as  to  recovery  of 
any  interest  In  Improvements  placed  thereon. 
Tke  defendants  etcepted,  and  the  plaintiff 
excepted  by  cros9-bilI  to  the  ruling  that  she 
is  not  entitled  to  a  twelfth  interest  in  the 
value  of  the  improrements  placed  upon  the 
land  by  Farlinger  since  the  Institution  of  her 
suit 

Candles,  Thomson  &  Hirsch,  of  Atlanta,  for 
plaintiff  in  error.  T,  W.  Rucker  and  R.  O. 
Lovett,  both  of  Atlanta,  for  defendants  In 
error. 

BECK,  J.  (after  stating  the  facts  as 
above).  These  cases  have  been  considered 
and  decided  together,  inasmuch  as  the  facts 
relating  to  the  main  question  in  each  case 

are  the  same. 

* 

[1]  1.  The  question  of  primary  importance 
is  as  to  whether  the  sales  of  tbe  property 
in  controversy  by  the  sheriff,  in  April  and 
May,  1872,  were  void  or  not  Independently 
of  the  question  whether  the  description  of 
the  property  levied  upon  by  virtue  of  the  ex- 
ecution under  which  the  sale  took  place  was 
sufficient,  under  the  admitted  facts  and  the 
law  applicable  thereto,  we  are  clearly  of  the 
opinion  that  the  sale  of  lots  8  and  4,  as 
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designated  In  a  survey  known  as  the  Wallace 
&  Fowler  survey,  was  void.  This  is  the 
property  Involved  in  the  controversy  In  the 
case  of  Richards  et  al.  v.  Edwardy.  As  ap- 
pears from  the  statement  of  facts/ when  lots 
3  and  4  were  sold  to  W.  U  Hubbard  and 
B.  Y.  GlarkOf  respectively,  the  fl.  fa.  of  Low- 
enthal  v.  Massey,  Administrator,  had  been 
paid  oft  and  satisfied.  It  was  functus  of- 
ficio. At  the  sherlfiTs  sale  in  April,  1872, 
under  this  fl.  fb.,  the  sheriff  had  sold  lots 
5  to  14,  inclusive,  for  the  sum  of  $848,  which 
was  largely  in  excess  of  the  amount  due  up- 
on the  Lowenthal  fi.  fa.  for  principal,  inter- 
est, and  costs.  The  sheriff's  sole  authority 
for  selling  any  of  the  land  involved  in  this 
controversy  was  the  fi.  fa.  in  favor  of 
Lowenthal  against  Massey,  administrator. 
Whether  other  fi.  fas.  had  been  placed  in  his 
hands  for  collection  or  not  does  not  appear 
in  the  record,  and  does  not  matter;  for 
the  only  fi.  fa.  which  had  been  levied  was 
the  one  named  above.  E2xcept  under  and  by 
virtue  of  this  fi.  fa.,  the  levy  thereof,  and 
the  advertisement  in  pursuance  of  the  levy, 
the  sheriff  was  without  authority  to  offer 
any  of  this  land  for  sale;  and  immediately 
upon  a  sale  of  a  sufficiency  of  the  property 
to  satisfy  the  principal,  interest,  and  costs 
of  that  fl.  fft.,  the  fi.  fa.  itself  ceased  to 
have  vital  force,  and  the  sheriff's  authority 
to  seize  or  sell  under  or  by  virtue  of  that 
fl.  fa.  was  completely  extinguished.  If  the 
sums  of  $155  paid  for  lot  No.  2,  and  $S48 
paid  for  lots  Nos.  5  to  14,  inclusive,  whidi 
were  paid  to  tl^  sheriff,  had  not  been  applied 
to  the  fl.  fa.  under  which  the  sale  took  place, 
but  had  been  applied  to  the  payment  of  oth- 
er claims  of  superior  dignity,  this  should 
have  been  shown;  and  in  the  absence  of 
proof  tending  to  show  that  they  had  been 
otherwise  applied  than  to  the  extinguish- 
ment of  the  fl.  fa.  under  which  the  sale  took 
place,  the  presumption  is  that  these  sums 
were  applied  to  the  Lowenthal  fl.  fa.,  and 
that  it  was  no  longer  of  force.  "Where  an 
execution  is  levied  upon  the  property  of 
the  defendant,  and  at  a  sale  had  in  pursu- 
ance of  the  le\y  the  property  brings  a  sum 
equal  to  or  greater  than  the  amount  due  up- 
on the  execution,  such  sale  satisfles  the  judg- 
ment, and  the  process  is  thenceforth  functus 
officio,  whether  marked  satisfied  or  not" 
Jinks  V.  American  Mortgage  Co.,  102  6a. 
694,  28  S.  E.  609.  "The  innocent  purchaser 
is  bound  only  to  see  that  the  officer  has 
competent  authority  to  sell,  and  that  he  is 
apparently  proceeding  t6  sell  under  the  pre- 
scribed forms."  Code,  g  6059.  "It  imposes 
no  onerous  duty  on  purchasers  to  inspect  the 
writ  of  fieri  facias  to  see  that  it  is  in  due 
and  proper  form,  and  with  all  legal  requi- 
sites, as  to  entries  and  returns."  Hamilton 
V.  Moreland,  15  Ga.  343. 

In  the  case  of  Oarithers  v.  Venable,  52 
Ga.  389,  it  appears  that  Delila  M.  Venable 
brought  ejectment  against  R.  T.  Oarithers, 


The  plaintiff  relied  for  titl«  on  a  decree  of 
the  superior  court  in  an  action  of  divorce, 
decreeing  to  her  and  her  minor  children  a 
certain  house  and  lot.  Title  in  John  Ven- 
able, the  husband  of  the  plaintiff,  was  ad- 
mitted by  the  defendant;  but  he  set  up,  as 
showing  title  in  himself,  that  one  Thomp- 
son obtained  a  Judgment  against  John  Ven- 
able in  the  county  court  of  Jackson  county 
for  the  principal  sum  of  $383,  and  that  un- 
der a  fl.  fa.  issued  upon  said  judgment,  Hun- 
ter, sheriff  of  the  county,  levied  on  the  house 
and  lot,  and  sold  said  property  to  the  high- 
est bidder,  and  said  Thompson  purchased  the 
same,  and  a  deed  was  made  accordingly. 
The  judgment  was  subsequent  to  a  decree 
of  divorce,  but  based  upon  a  debt  of  a  date 
anterior  to  the  decree  in  the  divorce  case. 
Thompson  conveyed  the  property  to  his  wife, 
Mary  Thompson,  and  she,  through  her  agent, 
four  years  later  conveyed  to  defendant  The 
fl.  fa.  appeared  on  its  face  to  be  a  general 
execution,  but  it  was  shown  by  proof  to 
have  been  a  fl.  fa.  based  on  a  judgment  ob- 
tained in  a  suit  commenced  by  attadiment, 
and  that  there  had  been  no  service  or  notice 
to  the  defendant  in  the  attachment  proceed- 
ing, so  as  to  give  the  judgment  efficacy  as  a 
general  judgment  in  personam.  It  was  held 
in  that  case  that  the  putchaser,  Garithers, 
the  defendant  in  the  ejectment  suit,  was  not 
protected,  and  the  absence  of  authority  to 
enforce  the  execution  as  one  based  upon  a 
general  judgment,  though  the  fl«  fa.  was  ap- 
parently general,  was  more  than  a  mere  ir- 
regularity; that,  if  there  was  no  notice  to 
the  defendant  in  the  attachment,  the  judg- 
ment was  void,  and  the  sale  under  the  execu- 
tion issued  on  the  judgment  was  void,  and 
that  the  purchaser  took  nothing. 

In  the  case  at  bar  the  fl.  fa.,  under  and 
by  virtue  of  which  the  sale  took  place  at 
which  Clarke  and  Hubbard,  who  are  the 
predecessors  in  title  of  the  defendants,  Rich- 
ards et  al.,  bought  the  property  in  controver- 
sy, had  upon  it  an  entry  showing  levy,  not 
only  upon  lots  3  and  4,  but  also  upon  lot  2 
and  lots  5  to  14,  inclusive,  which  were  sold 
at  the  sherlff*s  sale  in  April,  1872,  and  pre- 
sumably an  entry  showing  the  sale  of  those 
lots  and  the  price  at  which  they  were  sold. 
If  Clarke  and  Hubbard,  the  purchasers  of 
lots  3  and  4,  had  looked  at  the  fl.  fa.,  they 
would  have  known  that  it  had  been  satisfied, 
and  the  sheriff  no  longer  had  any  authority 
to  sell  the  lots  which  they  were  purchasing, 
and  they  derived  no  more  title  through  a 
sale  by  him  of  these  lots  than  if  he  had  per- 
sonally sold  the  lots  to  them  without  refer- 
ence to  the  office  of  sheriff.  Hubbard  and 
Clarke,  having  obtained  no  title  by  virtue  of 
the  sale,  could  transmit  none. 

Now,  coming  to  the  consideration  of  the 
property  which  the  plaintiff  seeks  to  recover 
in  the  suit  against  Farlinger,  it  is  apparent 
that  Farlinger  relies  upon  a  title  infected 
with  a  weakness  that  is  fatal  to  it  and  ren- 
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ders  It  void.  The  sberifTs  deed  to  Alexander 
and  Wallace,  through  whom  Farlinger  de- 
rives title,  was  void  and  ineffectual  to  convey 
title,  on  the  ground  that  the  levy  was  ex- 
cessive, which  as  a  fact,  the  Judge,  to  whom 
the  entire  case  was  submitted  without  the 
intervention  of  a  Jury,  was  authorized  by 
the  evidence  to  find,  and  that  the  sheriff  did 
not  offer  to  sell  by  lots,  although  the  tract 
of  land  had  already  been  subdivided  into 
lots,  but  sold  the  tract  in  mass.  It  Is  ap- 
parent that  the  sale  of  all  of  these  lots  was 
not  necessary  to  satisfy  the  fl.  fa.,  and  two 
of  the  lots,  13  and  14,  were  not  even  con- 
tiguous to  the  tract  of  land  containing  lots 
5  to  12,  but  were  on  the  opposite  side  of  the 
street  designated  as  Rolling  Mills  street 

In  the  case  of  Forbes  v.  Hall,  102  Ga.  47, 
28  S.  E.  915,  66  Am.  St  Rep.  152,  where  the 
plaintiff,  Mrs.  Forbes,  filed  an  equitable  pe- 
tition praying  an  Injunction  against  Hall, 
the  purchaser  at  a  sherlfTs  ssde,  and  against 
the  sheriff,  to  restrain  them  from  turning 
her  out  of  possession  of  certain  lots  that 
had  been  sold  at  sheriff's  sale,  and  to  set 
aside  the  sale  on  the  ground  that  the  levy 
was  excessive  and  the  sale  thereunder  void, 
it  appears  that  the  two  city  lots,  with  three 
dwelling  bouses  thereon,  were  sold  in  bulk 
by  the  sheriff,  and  that  the  value  of  the  lots 
was  greatly  in  excess  of  the  amount  of  the 
execution  under  which  the  lots  were  sold* 
In  the  course  of  the  decision  it  was  said: 
"The  rule  seems  to  be  that,  where  land  is 
levied  upon  more  than  sufficient  to  satisfy 
the  execution,  if  it  can  be  subdivided.  It  Is 
the  duty  of  the  sheriff  or  levying  officers 
to  do  so,  and  to  sell  or  offer  to  sell  the  land 
in  parcels.  Rorer,  in  his  work  on  Judicial 
Sales  (section  730),  says:  'When  the  land  is 
divided  into  several  parcels,  though  one  and 
the  same  tract,  the  several  tracts  cannot  be 
sold  together  as  in  a  body,  but  must  be  sold 
separately,  with  suitable  identity  of  the  sev- 
eral lots.  If  sold  in  the  aggregate,  the  court, 
on  motion,  will  set  the  sale  aside.  Sales  In 
mass  of  real  estate  held  in  parcels  are  not 
to  be  countenanced  or  tolerated.'  Upon  the 
other  hand,  the  rule  seems  to  be  that,  if  the 
land  cannot  be  subdivided  so  as  to  be  sold 
in  parcels,  then  the  levy  is  not  excessive. 
Rorer  on  Judicial  Sales,  t  714.  The  facts 
here  show  that  the  land  was  capable  of  sub- 
division, and  the  levy  and  sale  of  the  land 
in  mass  was  void.  Brinson  v.  Lassiter,  81 
Ga.  43,  6  S.  E.  468,  and  cases  cited.  It  is 
claimed,  however,  by  counsel  for  defendant 
in  error,  that  Hall,  the  purchaser,  should 
not  be  deprived  of  his  bid,  as  he  had  exam- 
ined the  judgment,  fi.  fa.,  levy,  etc.,  and  the 
proceedings  of  the  sheriff  were  apparently 
regular,  and  that  Mrs.  Forbes'  remedy  was 
against  the  sheriff  for  Illegal  levy.  We  do 
not  agree  with  counsel  in  this  contention. 
Hall  was  the  attorney  for  the  plaintiff  in 
fi.  fa.  If  he  did  not  have  the  levy  made, 
he  saw  from  the  entry  of  the  sheriff  the 


amount  of  property  levied  upon  under  this 
small  execution.  He  knew  or  ought  to  have 
known  in  the  first  instance  that  the  levy  was 
grossly  excessive.  Being  present  at  the  sale, 
he  knew  that  the  sheriff  did  not  offer  to 
sell  the  property  by  lot  or  by  parcels.  He 
knew,  therefore,  not  only  that  the  levy  was 
void,  because  It  was  excessive,  but  that  the 
sale  itself  was  void,  because  all  the  property' 
was  sold  in  bulk.  He  could  not  shut  his 
eyes  to  these  facts  and  rely  upon  the  regu- 
larity of  the  proceedings  of  the  sheriff.  Wal- 
lace V.  Trustees,  52  Ga.  168."  In  the  casj& 
of  Roser  V.  Ga.  Loan  &  Trust  Co.,  118  Ga. 
181,  44  S.  B.  d94,  it  was  said:  "They  [of- 
ficers making  levies  upon  property]  are  al- 
lowed a  liberal  and  generous  margin.  They, 
can  take  what  Is  amply  sufficient;  but  when 
jthey  go  beyond  that,  and  make  a  levy  that 
is  excessive,  and  sell  in  bulk,  the  purchaser 
gets  no  title  as  against  the  owner  or  his 
privies  in  estate." 

In  the  present  case  the  principles  stated 
in  the  quotations  which  we  have  just  made 
should  be  applied,  because,  even  if  the  levy 
on  its  face  was  apparently  not  so  excessive 
as  to  render  It  void  as  a  levy,  the  property 
had  already  been  subdivided  into  lots  by  a 
survey  which  had  been  made  under  an  agree- 
ment to  which  creditors  of  the  defendant  in 
fl.  fa.  were  parties,  and  that  division  into 
lots  of  the  tract  of  land  sold  was  sufficient, 
and  no  further  division  would  have  been  nec- 
essary, and  the  sheriff  conducting  the  sale 
under  the  fi.  fa.  could,  without  further  sub- 
division, have  sold  off  the  lots  one  after 
another.  But  he  did  not  do  this.  He  sold 
all  Qf  the  lots  in  mass,  although  two  of  the 
lots  were,  as  we  have  pointed  out  above,  sep- 
arated by  a  street  containing  the  larger 
number  of  the  lots. 

From  what  we  have  said  above,  Wallace 
and  Alexander  obtained  no  title  at  the  sher- 
iff's sale,  and  could  transmit  none  to  the 
grantees  In  the  deeds  of  conveyance  of  this 
property  which  they  subsequently  executed. 

[2]  2.  The  plaintiff  in  this  case  Is  not  es- 
topped from  recovering  in  this  action  because 
of  the  fact  thait  Massey,  the  administrator  of 
E.  M.  Edwardy,  and  against  whom,  as  admin- 
istrator, the  execution  issued  under  which 
the  property  was  sold,  was  present  at  the 
sheriff's  sale,  madjB  no  objection  to  the  man- 
ner of  offering  the  property  for  sale,  and 
stood  by  and  saw  the  property  sold  without 
giving  any  notice  or  making  any  objection 
whatever.  In  the  case  of  Sellars  v.  Cheney, 
70  6a.  793,  it  was  said:  "The  estoppel  Is  not 
good  under  the  facts.  It  is  based  on  the  idea 
that  the  former  administratrix  stood  by  and 
saw  the  aale  under  the  void  fi.  fa.,  and  there- 
by the  administrator  de  bonis  non  Is  estopped 
from  attacking  its  invalidity.  Even  If  an 
administrator  sells  Illegally  as  an  individual, 
he  is  not  estopped  as  administrator;  certain- 
ly, then,  he  will  not  be  if  the  preceding  ad- 
ministratrix sees  the  sheriff  sell  illegally  and 
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says  Dothing.  [Gouldsmith  v.  Coleman]  57 
Ga.  425,  section  2966  of  the  Code,  and  [Geor- 
gia Railroad  &  Banking  Co.  v.  Hamilton]  59 
Ga.  171,  are  not  applicable."  See,  also,  Wor- 
thy y.  Johnson,  10  Ga.  358,  58  Am.  Dec.  393. 

Nor  do  we  think  the  plaintiff  is  estopped 
by  reason  of  the  fact  that  the  proceeds  of 
the  void  sale,  after  paying  to  Mrsi.  E.  M. 
Sdwardy,  the  dowress,  one-half  thereof,  was 
paid  into  court  for  the  purpose  of  satisfying 
the  claims  of  creditors  of  E.  M.  Edwardy. 
It  is  true,  as  recited  in  the  statement  of 
facts,  that  E.  M.  Edwardy's  estate  was 
''heavily  in  debt,  and  in  fact  afterwards 
proved  to  be  insolvent".  There  was  a  legal 
method  by  which  the  reversionary  interest^ 
after  the  extinction  of  the  dower,  might  have 
been  eold,  and  the  proceeds  thereof  applied 
to  the  debts  of  B.  M.  Edwardy;  and  we  can- 
not here  Judicially  determine  that,  if  that 
legal  method  had  been  pursued,  the  property 
might  have  brought  enough  to  discharge  the 
debts  of  the  estate  and  have  left  a  balance 
for  the  remaindermen  after  the  life  estate  of 
the  dowress.  We  do  not  and  cannot  know 
but  that  the  manner  in  which  this  property 
was  brought  to  sale  had  a  depressing  effect 
upon  its  bids,  although  it  is  cogently  urged 
that  the  agreement  which  we  have  referred 
to  above,  between  Mrs.  E.  M.  Edwardy  and 
the  creditors  of  the  estate,  was  calculated  to 
cause  the  property  to  sell  to  the  best  advan- 
tage. Nor  can  we  determine  that,  when  Mrs. 
Edwardy  was  permitted  to  take  one-half  of 
the  proceeds  of  the  sale  of  this  property, 
creditors  were  not  releasing  a  larger  part  of 
the  value  than  Mrs.  Edwardy  was  actually 
entitled  to,  and  surrendering  a  part  of  the 
value  which  should  have  been  applied  to 
debts,  and,  if  more  than  sufficient  to  dis- 
charge the  debts,,  held  for  the  remainder- 
men. See,  in  this  connection,  Valle  v.  Flem- 
ing, 19  Mo.  454,  61  Am.  Dec.  566,  and  Schnell 
V.  City  of  Chicago,  38  IlL  382,  87  Am.  Dec. 
3j04,  and  cases  cited  in  the  annotations. 

Cbunsel  for  plaintiffs  in  error  stress  their 
contention  that,  even  if  the  sales  of  the  prop- 
erty involved  In  these  two  suits  were  void, 
the  purchasers,  and  especially  their  succes- 
sors in  title,  obtained,  if  not  a  legal  title,  an 
equitable  title,  which  should  not  now  be  dis- 
turbed. In  addition  to  the  grounds  of  estop- 
pel advanced,  and  which  have  been  consid- 
ered above,  it  is  urged  that  these  defendants 
and  their  predecessors  in  title  have  an  equi- 
table title  to  the  property  in  dispute,  the 
plaintiff,  after  the  long  lapse  of  time,  is 
estopped  by  her  failure  more  promptly  to 
institute  proceedings  to  set  aside  the  sales 
alleged  to  be  void ;  that  she  has  been  guilty 
of  f^Mch  laches  in  this  respect  as  will  effectu- 
ally bar  her  right  of  recovery.  Among  the 
authorities  cited  by  counsel  to  support  this 
position,  and  the  decision  most  nearly  in 
point,  is  that  of  Woodstock  Iron  Co.  v.  B*ul- 
lenwider,  87  Ala.  584,  6'  South.  197,  13  Am. 
St  Rep.  73.   There  it  appears  that  the  widow 


of  Hudson  owned  a  life  estate  in  the  lands  of 
her  deceased  husband,  based  on  her  allotted 
right  of  dower,  and  that  she  purchased  the 
reversionary  estate  at  a  sale  of  the  lands 
made  by  the  administrator  of  Hudson  for  the 
payment  of  decedent's  debts,  on  March  20, 
1866,  more  than  20  years  before  the  com- 
mencement of  the  action  by  the  heirs  to  re- 
cover the  lands  sold.  The  widow  received  a 
deed  from  the  administrator,  paid  the  pur- 
chase money  to  him,  and  he  used  the  money 
in  the  payment  of  the  debts  of  tiie  estate. 
The  defendants  claimed  title  through  the  wid- 
ow,  who  did  not  die  until  June  25,  1879,  or 
less  than  10  years  before  the  suit  was 
brought  The  j)ossession  of  the  defendants 
and  those  under  whom  they  claimed  had  been 
continuous,  exclusive,  open,  and  under  claim 
of  ownerehip  since  the  date  of  the  adminis- 
trator's sale,  or  for  more  than  20  years.  In 
that  case  the  Alabama  court  held:  ''The  wid- 
ow's possession  of  lands  allotted  to  her  as 
dower  is  not  adverse  to  the  heirs,  and  if  she 
purchases  the  reversionary  interest,  at  a  sale 
made  by  the  administrator,  they  cannot  as- 
sail her  title,  at  law,  during  her  life,  even 
though  the  sale  was  void;  and  if  the  pur- 
chase money  was  pald«  and  was  applied  by 
the  administrator  to  the  payment  of  debts, 
they  would  be  estopped  from  denying  the  va- 
lidity of  the  sale,  without  offering  to  do  equi- 
ty by  refunding  the  purchase  money;  and, 
having  the  equitable  right  to  set  aside  the 
sale  as  a  cloud  on  their  title,  on  offering  to 
do  equity,  if  they  allow  the  widow  and  those 
claiming  under  her  to  remain  in  undisturbed 
possession  for  more  than  20  years,  though 
less  than  10  years  after  her  death  has  elaps- 
ed, the  presumption  will  be  indulged  against 
them  that  she  acquired  the  legal  title  by 
voluntary  conveyance  from  them,  or  by  com- 
pulsory proceedings  in  equity." 

We  cannot  accept  the  doctrine  announced 
in  this  case.  It  seems  to  be  open  to  the  crit- 
icism made  by  Mr.  Freeman  in  his  annota- 
tions (13  Am.  St  Rep.  78),  which  is  in  the 
following  language:  'The  precise  ground  up- 
on which  the  court  proceeded  in  the  principal 
case  is  not  easy  to  comprehend.  The  action 
was  ejectment.  The  plaintiffs  were  conceded 
to  hold  the  legal  titla  The  possession  of  the 
defendants  and  those  under  whom  they 
claimed  commenced  when  the  plaintiffs  were 
reversioners  not  entitled  to  the  possession. 
The  plaintiffs  could  not  have  maintained 
any  action  to  recover  possession  until  the 
death  of  their  mother,  the  tenant  for  life, 
terminated  her  estate,  and  for  the  first 
time  vested  them  with  a  right  of  possession. 
They  brought  their  action  within  the  time 
allowed  by  law  after  their  cause  of  action 
accrued,  and  yet  were  defeated  by  what  ap- 
pears to  have  been  substantially  the  statute 
of  limitations.  The  defendants  held  a  cloud 
upon  the  plaintiffs*  title,  which  might  have 
been  removed  by  a  court  of  equity  in  an  ac- 
tion on  the  complaint  of  the  plaintiffs,    A 
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doud  upon  the  title  is  that  wblch  appears  to 
be,  bat  in  law  and  in  fact  is  not,  title.  The 
only  iiarin  which  elsewhere  results  from  such 
a  doud  is  that  the  party  whose  title  It  clouds 
may  find  his  title  unmarketable,  and  at  some 
distant  time  may  have  difiiculty  in  producing 
the  evidence  requisite  to  rebut  it,  or  to  show 
its  true  nature.  But  if  he  chooses  to  suffer 
these  inconveniences,  we  never  before  heard 
that  his  real  title  became  worthless,  and  his 
adversaries'  apparent  title  became  real.  Yet 
in  Alabama,  as  appears  from  the  principal 
case,  the  failure  to  remove  a  cloud  upon  a 
title  may  raise  the  presumption  that  it  has 
ceased  to  be  a  cloud,  and  has  become  forti- 
fied by  the  true  title.  The  court  did  not, 
however,  take  the  position  that,  in  ordinary 
circumstances,  the  statute  of  limitations 
could  run  against  a  reversioner  who  brought 
his  action  to  recover  possession  within  the 
period  specified  by  statute  after  he  became 
entitled  to  such  possession.  That  position 
would  have  been  unquestionably  untenabla 
Orthweln  v.  Thomas,  127  111.  554,  21  N.  B. 
430,  4  Ta  R.  A.  434,  11  Am.  St  Rep.  159; 
Lamar  v.  Pearre,  82  Ga.  354,  9  S.  E.  1043, 
14  Am.  St  Rep.  168." 

The  case  of  Woodstock  Iron  Co.  v.  Fullen- 
wider,  was  followed  by  the  Supreme  €k>urt 
of  Alabama  in  Lowery  v.  Davis,  8  South.  79, 
and  one  other  decision  rendered  by  that 
court  But  the  doctrine  was  criticised  and 
doubted  in  the  later  case  of  Robinson  v. 
Pierce,  118  Ala.  273,  24  South.  984,  45  L.  R. 
A  06,  72  Am.  St  Rep.  160,  and  Mr.  Justice 
Head,  who  rendered  the  opinion  for  the 
court,  referred  to  the  doctrine  announced  in 
the  Woodstock  Iron  Company  Case  as  '*much 
criticised  and  doubtful,  if  not  plainly  errone- 
ous." And,  besides,  it  will  be  borne  in  mind 
that  in  this  case  the  title  attacked  was  void, 
and  not  merely  voidable,  and  the  action  was 
at  law  to  recover  possession  of  land. 

From  the  agreed  statement  of  facts  in 
the  present  case  it  appears  tliat  the  dowress 
died  in  the  month  of  January,  1887.  Until 
that  time  the  heirs  of  E.  M.  Edwardy  had 
no  right  to  possession  of  the  lands  which  had 
been  allotted  to  their  mother  as  a  dower; 
and  after  these  lands  had  been  illegally  con- 
veyed to  another  party,  who  held  them  ad- 
versely to  the  heirs  after  the  death  of  the 
dowress,  such  of  the  heirs  as  attained  their 
majority  would  have  had  seven  years  in 
which  to  bring  suit  to  recover  their  interest 
In  the  lands,  before  prescriptive  title  would 
ripen  in  the  adverse  holders.  One  of  the 
heirs,  W.  W.  Bdwardy,  who  was  the  father 
of  the  plaintiff,  died  in  July,  1891,  more  than 
two  years  before  the  expiration  of  the  period 
within  which  it  was  competent  for  liim  to 
bring  suit  for  the  recovery  of  the  property 
here  involved.  His  child,  Marie  Edwardy, 
was  an  infant  at  the  time  of  his  death,  and 
had  not  attained  her  majority  at  the  time 
these  snits  were  brought  Clearly  there  is 
no  legal  bar  to  the- maintenance  of  the  pres- 
ent actions;  and  failure  on  the  part  of  her 


father  or  of  the  administrator  to  act  will  not 
operate  as  an  estoppel  to  prevent  her  from 
maintaining  this  proceeding  to  establish  her 
legal  rights. 

[3]  3.  There  is  no  merit  in  the  contention 
that  suit  should  have  been  brought  by  the 
administrator.  While  he  has  never  been 
formally  discharged  from  the  administration, 
it  has  been  something  like  40  years,  so  far 
as  this  record  shows,  since  he  discharged 
any  of  the  functions  of  an  administrator; 
and  it  was  15  years  from  the  time  when  the 
administrator  last  performed  any  of  the  du- 
ties of  his  office  to  the  date  of  the  death  of 
the  widow  of  E.  M.  Edwardy.  Presumably 
all  of  the  debts  of  the  estate,  if  any  were 
left  unpaid,  have  been  long  since  barred  by 
the  statute  of  limitations.  No  doubt  the  ad- 
ministrator acted  conscientiously  when  he 
stood  by  and  saw  the  reversionary  interest 
in  the  dower  lands  sold,  and  that  he  con- 
sidered the  estate  finally  administered;  or, 
so  far  as  we  can  gather  from  the  record,  he 
then  laid  aside  the  character  of  administra- 
tor, and  has  not  since  assumed  it 

[4]  4.  But  one  otlier  question  remains  to 
be  decided.  It  Is  raised  by  the  cross-bill  of 
exceptions  in  the  case  of  Earlinger  v.  Ed- 
wardy, assigning  error  on  that  portion  of  the 
judgment  of  the  court  allowing  Farlinger  to 
set  off  improvements,  under  provisions  of  the 
act  of  1897,  codified  in  section  5587  of  the 
Civil  Code.  This  section  declares:  "In  all 
cases  where  an  action  has  been  brought  for 
the  recovery  of  land,  the  defendant  who  has 
bona  fide  possession  of  such  land  under  ad- 
verse claim  of  title  may  set  off  the  value 
of  all  permanent  improvements  bona  fide 
placed  thereon  by  himself  or  other  bona  fide 
claimants  under  whom  he  claims;  and  in 
case  the  legal  title  to  the  land  is  found  to  be 
in  the  plaintiff,  if  the  value  of  such  improve- 
ments at  the  time  of  the  trial  exceeds  the 
mesne  profits,  the  jury  may  render  a  verdict 
in  favor  of  the  plaintiff  for  the  land  and  in 
favor  of  the  defendant  for  the  amount  of  the 
excess  of  the  value  of  the  improvements  over 
the  mesne  profits."  Under  the  agreed  state- 
ment of  facts,  showing  that  the  improve- 
ments were  placed  by  Farlinger  upon  the 
property  sought  to  be  recovered  in  the  suit 
against  him  after  the  commencement  of  the 
suit,  we  do  not  think  that  there  is  any  basis 
for  the  holding  that  the  improvements  which 
it  is  shown  he  had  placed  upon  the  land  had 
been  "bona  fide  placed  thereon."  In  order 
to  entitle  the  defendant  in  an  ejectment  suit 
claiming  to  be  a  bona,  fide  holder,  to  the  pro- 
visions in  his  favor  contained  in  the  Code 
section  just  quoted,  he  must  show  that  he  is 
not  only  a  bona  fide  holder,  but  that  the  im- 
provements upon  the  property  have  been 
"bona  fide  placed  thereon."  When  Farlinger 
made  the.  improvements  which  he  is  shown 
to  have  erected  on  this  land,  he  had  full  no- 
tice of  the  defects  in  his  title  and  complete 
notice  of  the  rights  of  this  plaintiff.  He 
chose  to  ignore  the  rights  of  the  latter,  and 
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he  cannot  now  be  heard  to  say  that  his  build- 
ing was  "bona  fide  placed"  on  the  property  of 
the  plalntifr. 

It  follows,  from  what  we  have  said  above, 
that  the  Judgment  of  the  court  below  is  af- 
firmed in  the  case  of  Richards  et  al.  v.  Ed- 
wardy,  and  on  the  main  bill  of  exceptions  in 
the  case  of  Farlinger  v.  Edwardy,  and  re- 
versed on  the  cross-bill  of  exceptions  in  the 
latter  case,  with  direction  that  the  court  be- 
low so  modify  its  Judgment  In  the  last-named 
case  as  to  conform  to  the  ruling  made  in  the 
last  division  of  this  opinion.  All  the  Justices 
concur. 


(11  Ga.  App.  767) 

6RIER  et  aL  v.  STATE.     (No.  4,397.) 

(Court  of  Appeals  of  Georgia.    Oct  22,  1912.) 

(8yUahu9  hy  the  Court.) 

1.  Riot  (J  !♦)— Evidbncb. 

While,  to  constitute  the  offense  of  riot, 
there  must  be  not  only  a  common  intent  on  the 

Eart  of  the  two  or  more  persons  to  do  an  un- 
Lwful  act  of  violence,  or  some  other  act  in  a 
violent  and  tumultuous  manner,  and  also  con- 
cert of  action  in  furtherance  of  such  intent,  yet 
this  does  not  mean  that  the  evidence  must 
show  any  previous  ^ot  or  conspiracy  on  the 
part  of  the  rioters.  Both  a  common  intent  and 
concert  of  action  may  be  inferred  from  the 
manner  in  which  the  unlawful  act  of  violence  is 
committed.  Coney  v.  State,  113  Ga.  1060,  39 
S.  E.  425;  Jemley  v.  State,  121  Ga.  346  (2), 
49  S.  E.  292. 

[Ed.  Note.— For  other  cases,  see  Riot,  Cent. 
Dig.  ti  1-5;   Dec.  Dig.  &  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6240-6242.1 

2.  Sufficiency  of  Evidence. 

The  evidence  was  sufScient  to  authorize 
the  jury  to  infer  that  the  criminal  act  of  vio- 
lence set  out  in  the  indictment  was  committed 
by  the  accused  in  pursuance  of  a  common  in- 
tent and  with  concert  of  action;  and,  in  the 
absence  of  complaint  of  any  error  of  law,  the 
conviction   for    riot    nmst    be    sustained. 

Error  from  City  Court  of  Hall  County; 
A.  M.  Foute,  Judge. 

C.  Grier  and  others  were  convicted  of  riot, 
and  bring  error.    Affirmed. 

W.  Bi  Sloan  and  O.  N.  Davie,  both  of 
Gainesville,  for  plaintiffs  in  error.  A  O. 
Wheeler,  Sol.,  of  Gainesville,  for  the  State. 

HILL^  C  J.    Judgment  affirmed. 


(11  Oa.  App.  76(0 

MANNING   T.    STATE.      (No.   4,388.) 
(Court  of  Appeals  of  Georgia.    Oct.  22,  1912.) 

(Byllahut  hy  the  Court,) 

1.  CanciNAL  Law    (§  1064* )— New   TbiaI/— 
Refusal  of  Continuance. 

A  ground  in  the  motion  for  a  new  trial, 
alleging  that  "the  court  erred  in  refusing  to 
grant  movant  a  continuance  of  his  case,  in  or- 
der that  he  might  prepare  some  for  trial,"  with- 
out any  specific  showing  as  to  why  he  was  not 
prepared,  and  containing  nothing  but  this  gen- 


eral statement,  raises  no  question  for  the  de- 
termination of  this  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  St  2676-2684;  Dwu  Dig.  | 
1064.*! 

2.  JuBY  (8  no*)— Incompetency— Objection. 

An  objection  to  a  juror  because  he  is  over 
60  years  of  age  is  an  objection  propter  defec- 
tum, and  must  be  made  before  verdict.  The 
decision  in  Burroughs  v.  State,  33  Ga.  403, 
which  holds  to  the  contrary  of  the  above  prop- 
osition, is  in  direct  conflict  with  the  repeated 
previous  rulings  of  the  Supreme  Court  on  this 
subject  (Costly  v.  State,  19  Ga.  628;  Epps  v. 
State,  19  Ga.  102;  Cohron  v.  State,  20  Ga. 
752),  and  has  not  been  followed  Iq  the  rulings 
of  the  Supreme  Court  on  this  subject  since  that 
decision  was  rendered  (Hill  v.  State,  64  Ga. 
453;  Grormley  v.  Laramore,  40  Ga.  253;  Meeks 
V.  State,  57  Ga.  329;  Brown  v.  State,  105  (xa. 
640,  31  S.  E.  557;  Jordan  v.  State,  119  Ga. 
443,  46  S.  E.  679;  Albany  Phosphate  Co.  v. 
Hugger  Bros.,  4  Ga.  App.  771,  62  S.  E.  533). 
In  this  latter  case  Judge  Russell,  in  the  opin- 
ion, explains  the  conflict  in  the  decisions  of 
the  Supreme  Court  on  this  point.  The  ruling 
here  announced  is  In  harmony  with  the  general 
rule  on  the  subject.  1  Thompson  on  Trials,  | 
116. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  tS  503-523;    Dec.  Dig.  {  110.*] 

3.  Chimin  AL  Law   (|  945* )— New  Tbial^ 
Newly  Disco vebbd  Evidence. 

The  alleged  newly  discovered  evidence 
would  not  probably  change  the  result  on  a 
second  trial,  and  there  was  no  abuse  of  discre- 
tion in  refusing  a  new  trial  on  this  grounds 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §|  2324-2327,  2336;  Dec.  Dig. 
§  945.*] 

4.  Sufficiency  of  Evidence. 

The  evidence  supports  the  verdict,  and  no 
error  of  law  appears. 

Error  from  Superior  C3ourt,  Brooks  Coun- 
ty;   W.  E.  Thomas,  Judge. 

Mint  Manning  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

J.  D.  Wade,  of  Quitman,  for  plaintiff  in 
error.  J.  A.  Wilkes,  Sol.  Qen.,  of  Moultrie^ 
for  the  State. 

HILL^  C.  J.    Judgment  affirmed. 


01  Qa.  App.  7SL) 

BURRUSS-MANLBY  CO.  v.  LEWIS. 
(No.   4,25a) 

(Court  of  Appeals  of  Georgia.    Oct.  22,  1912.) 

(8vUdbu9  hy  the  Court.) 

Dbtoppel  (§  90*)— Acquiescence. 

The  evidence  demanded  the  judgment  ren- 
dered by  the  justice  in  favor  of  the  plaintiff, 
and  the  judge  of  the  superior  court  erred  in 
sustaining  the  certiorari  and  entering  up  final 
judgment  against  the  plaintiff. 

[EM.  Note. — For  other  cases,  see  Estoppel, 
Cent  Dig.  §g  242-256;    Dec  Dig.  S  90.*] 

Error  from  Superior  Court,  Morgan  Oaon- 
ty;  J.  B.  Park,  Judge. 

Action  by  the  Burmsa-Manley  Company 
against  (X  A.  Lewis.  Judgment  for  plain- 
tiff before  a  Justice  was  set  aside  on  certi- 
orari, and  plaintiff  brings  error.     Reversed. 


*For  other  casM  see  same  topic  and  aection  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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M.  CX  Few,  of  Madison,  for  plaintiff  in 
error.  J.  S.  Grant,  of  Boatwlck,  and  Willi- 
ford  &  Lambert,  of  Madison,  for  defendant 
In  error. 

HILIi^  O.  J.  The  Bnrmss-Manley  Company 
brought  suit  on  open  account  for  $17.25 
against  Lewis  in  a  justice's  court,  and  ob- 
tained judgment  The  defendant  sued  out 
a  writ  of  certiorari,  and  the  certiorari  was 
sustained^  and  the  judgment  in  the  lower 
court  set  aside  as  "being  contrary  to  law  and 
evidence,"  and  final  judgment  was  entered 
against  the  plaintiff. 

The  Burruss-Manley  Ck)mpany  conducted 
a  mercantile  business  in  the  town  of  Madi- 
son, and  Lewis,  the  defendant,  was  a  farmer 
living  in  the  county.  Lewis  had  an  open  ac- 
count with  the  Burruss-Manley  Company. 
He  gave  to  Arthur  Durham,  who  was  one 
of  his  negro  employ^  a  writing  as  follows: 
''Arthur  Durham.  Suit,  pr.  shoes,  hat,  and 
shirt  5/16/08.  C  A.  Lewis."  Arthur  Dur- 
ham presented  the  writing  to  the  Burruss- 
Manley  Company.  The  Burruss-Manley  Com- 
pany filled  the  order  and  pres^ted  the  bill, 
with  the  writing,  to  Lewis,  who  agreed  to  pay 
it  if  given  a  discount;  but  the  discount  was 
not  given,  and  he  refused  to  pay.  The  evi- 
dence shows  that,  while  Lewis  had  an  open 
account  with  the  Burruss-Manley  Company, 
he  did  not  give  the  negro  who  held  the  writ- 
ing specific  instructions  to  take  the  writing 
to  the  Burruss-Manley  Company,  but  did 
direct  him  to  present  the  order  to  another 
merchant  in  the  town  of  Madison.  The  ne- 
gro did  present  the  writing  to  this  merchant, 
but  could  not  there  find  the  merchandise  to 
suit  him,  and  afterwards  presented  it  to  the 
Burruss-Manley  Company.  The  negro  did 
not  know  the  name  of  the  company j  but  on 
the  next  morning  reported  to  his  employer 
that  he  had  had  the  order  filled,  but  not  by 
the  merchant  to  whom  the  employer  had  di- 
rected him  to  go.  The  negro  continued  there- 
after to  work  for  his  employer  for  the  re- 
mainder of  the  year.  When  the  negro  told 
his  employer  that  he  had  had  the  order  filled, 
the  employer  did  not  in  any  way  object  to 
the  fact  that  another  merchant  had  let  the 
negro  have  the  goods  on  the  faith  of  this 
writing. 

0nder  these  fitcts  we  think  the  verdict 
and  judgment  in  favor  of  the  Burruss-Man- 
ley Company  was  right,  and  that  the  judge 
of  the  superior  court  erred  in  sustaining  the 
certiorari  and  entering  up  final  judgment  in 
favor  of  the  defendant  Pretermitting  any 
discussion  as  to  whether  or  not  a  writing 
addressed  to  no  one  was  such  a  paper  as  could 
be  the  basis  of  a  binding  obligation  upon  the 
signer,  we  think,  in  view  of  the  other  facts 
in  the  case,  that  Lewis  is  estopped  from 
setting  up  the  defense  that  he  is  not  liable 
for  the  merchandise  covered  by  this  writing. 
If  he  bad  intended  not  to  pay  the  bill,  he 


could  have  required  the  employ^  to  return 
the  goods  on  the  next  morning,  when  the 
employ^  told  him  that  he  had  bought  them 
on  this  writing ;  but,  instead  of  this,  he  per- 
mitted the  negro  to  keep  the  goods,  and  made 
no  objection  to  the  fact  that  the  goods  bad 
been  furnished  by  the  plaintiff;  and  it  is 
altogether  probable  that  in  the  final  settle- 
ment with  the  negro  for  the  year's  work 
he  held  the  negro  liable  for  these  goods. 
Besides,  when  the  bill  was  presented  to  him 
by  the  plaintiff,  he  did  not  at  first  make  the 
objection  that  the  plaintiff  was  not  author- 
ized to  furnish  the  goods  to  the  negro,  but  he 
agreed  to  pay  the  bill,  provided  a  discount 
should  be  given  to  him  by  the  merchants. 
There  was  no  apparent  reason  for  any  dis- 
count, and  certainly  the  refusal  to  give  him 
this  discount  was  not  a  sufficient  reason 
for  him  to  decline  to  pay  the  bill,  if  he  owed 
it  We  think  the  facts,  which  are  not  in 
dispute,  constitute  an  equitable  estoppel 
against  Lewis,  and  that  he  was  liable  for  the 
account,  and  that  therefore  the  judgment 
in*  his  favor  on  certiorari  was  erroneous. 
Judgment  reversed. 

RUSSELL,  J.,  disqualified. 


(11  Ga.  App.  721) 
MoKISSICK  V.   STATE.     (No.  3.955.) 
(Court  of  Appeals  of  Georgia.    Oct  22,  1812.) 

(8yllahu9  hy  the  Court.) 

1.  InOIOTMENT   and    iNrOBACATION    (t   50*)   — 

Designation  of  Offense. 

Although  the  indictment  if  treated  as 
charging  the  d^endant  as  accessory  after  the 
fact  of  the  offense  of  burglary,  may  be  tech- 
nically defective,  the  true  character  of  a  crim- 
inal accusation  is  not  fixed  by  the  denomina- 
tion given  it  by  the  pleader,  but  by  its  alle- 
gations ;  and  the  indictment  in  the  present  case 
is  a  sufficient  charge  against  the  defendant  of 
the  statutory  offense  of  receiving  stolen  goods, 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §{  180,  181;  Dec 
Dig.  g  50.*] 

2.  Refusal  of  Continuance. 

There  was  no  abuse  of  discretion  in  refus- 
ing a  continuance. 

3.  Assignments  of  Ejbbob. 

Many  of  the  numerous  assignments  of  er- 
ror are  without  merit,  and  none  of  them  offer 
any  substantial  reason  why  the  judgment  of 
the  lower  court,  in  refusing  a  new  trial,  should 
be  reversed. 

4.  Sufficiency  of  Evidence. 

The  evidence  fully  supports  the  verdict. 

Error  from  Superior  Court,  Haralson  Coun- 
ty;   Price  Edwards,  Judge. 

W.  J.  McKissick  was  convicted  of  recelv- 
ing  stolen  goods,  and  brings  error.    Affirmed. 

G.  R.  Hutchens,  of  Rome,  and  H.  J.  Mc- 
Bride,  of  Tallapoosa,  for  plaintiff  in  error. 
J.  R.  Hutcheson,  SoL  Gen.,  of  Douglasville, 
for  the  State. 

RUSSELL,  J.    Judgment  afflrme<t 


«For  other  cases  Me  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Kep'r  Indexes 
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(11  Ga.  App.  784) 

FOIiSOM  T.  STATE.    (No.  4,049.) 
(Court  of  Appeals  of  Georgia.    Oct  22,  1912.) 

(8yllaJ)u»  by  the  Court.) 

1.   RlSFUSAL  OF  GONTINUANCB. 

The  judge  did  not  err  in  overruling  the  mo- 
tion for  continuance. 
2.  Review  on  Appbax«. 

The  trial  was  free  froih  any  material  er- 
ror, the  evidence  is  sufficient  to  authorize  the 
verdict,  and  it  was  not  error  to  refuse  a  new 
triaL 

Error  from  Superior  Court,  Brooks  Coun- 
ty; W.  E.  Thomas,  Judge. 

Will  Folsom,  alias  Buck  Franklin,  was 
convicted  of  crime,  and  brings  error.  Af- 
firmed. 

Grover  0*  Edmondson,  of  Quitman,  for 
plaintiff  in  error.  J.  A.  Wilkes,  Sol.  Gen.,  of 
Moultrie,  for  the  State. 

RUSSELL^  J.     Judgment  affirmed. 

(11  Oa.  App.  780) 

JONES  V.  STATE.    (No.  4,347.) 
(Court  of  Appeals  of  (^eorgia.    Oct  22,  1912.) 

(8yllahu$  hy  the  Court.) 

1.  Bastards  (|  3*)  —  Evidbnob  —  Pbbbump- 

TI0N& 

Both  at  common  law,  as  It  was  interpret- 
ed in  England  at  the  time  of  our  adopting 
statute,  and  under  the  statute  of  this  state,  a 
child  of  a  married  woman,  begotten  by  one 
who  is  not  the  husband  of  the  mother,  is  a 
bastard.  While  there  is  a  strong  presumption 
that  a  child  bom  during  wedlock  is  legitimate, 
this  presumption  is  not  conclusive,  and  will  be 
held  to  have  been  rebutted,  where  the  proof  to 
the  contrary  is  clear.  Civil  Code  1910,  t  3026; 
Wright  V.  Hicks,  12  Ga.  156,  56  Am.  Dec.  461, 
also  15  Ga.  161,  60  Am.  Dec  687;  Sullivan 
V.  Hugly,  32  Ga.  321;  McLoud  v.  State,  122 
Ga.  393,  60  S.  E.  145. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  §t  4,  6 ;   Dec  Dig.  {  3.*] 

2.  Bastards  (|  37*)— Limitationb  —  Failure 
TO  Give  Bond. 

In  a  prosecution  for  bastardy,  the  statute 
of  limitations  begins  to  run  from  the  refusal  of 
the  putative  father  to  give  the  bond  and  pay 
the  expenses  required  by  section  682  of  the 
Penal  Code  of  1910. 

[Ed.  Note. — For  other  cases,  see  Bastards, 
Cent  Dig.  g§  58-60 ;   Dec  Dig.  {  37.*] 

3.  Bastards  (§  35*)— Prosecution^Jurisdio- 

TION. 

Since  the  common  law  is  presumed  to  l>e 
of  force  in  Florida,  a  child  bom  in  wedlock  in 
that  state  may  nevertheless  be  shown  to  be  a 
bastard.  If  a  bastard  child  be  bom  in  Florida, 
and  its  mother  subsequently  remove  into  Geor- 
gia, the  putative  father  may  be  prosecuted  for 
bastardy  in  the  latter  state.  The  question  of 
the  possibility  of  the  child  becoming  chargeable 
to  the  county  is  not  involved  in  the  trial  of 
an  indictment  for  bastardy.  Kennedy  v.  State, 
9  Ga.  App.  219,  70  S.  E.  986. 

[B2d.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  {§  80-90 ;    Dec  Dig.  g  35.*] 

4.  Review  on  Appeal. 

There  was  no  error  of  law,  and  the  evi- 
dence warranted  the  conviction. 

Error  from  City  Court  of  St  Marys;    D. 

5.  Atkinson,  Jud^e. 


Guy  Jones  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Wilson,  Bennett  &  Lambdin,  of  Waycross, 
for  plaintiff  in  error.  S.  C.  Townsend,  SoL, 
of  St  Marys,  for  the  State. 

POTTLE,  J.    Judgment  affirmed. 


(U  Ga.  App.  766) 
BROWN  T.  CITY  or  ATLANTA. 
(No.  4,320.) 
(Court  of  Appeals  of  Georgia.    Oct  22,  1912.) 

(ISyllahuB  hy  the  Court.) 

iNToxio^tnno  Liquors  (§  236*)  ~  Tbaveuno 

Blind  Tigeb—Evidbnce. 

Evidence  that  about  nightfall  on  a  Sunday 
the  accused  was  seen  in  a  buggy  in  one  of  the 
public  pleasure  parks  of  the  city  of  Atlanta, 
that  he  began  whistling  to  attract  attention, 
that  shortly  thereafter  two  persons  in  a  buggy 
approached,  and  the  accused  reached  down  in 
his  buggy  and  opened  a  valise  containing  11 
half  pints  of  whisky,  that  the  persons  who  ap- 
proached, seeing  a  police  officer  looking  at  the 
accused,  declined  to  take  the  whisky,  and  that 
the  accused  at  the  time  had  3  half  pints  of 
whisky  in  his  pocket,  authorised  his  conviction 
as  a  "traveling  blind  tiger,"  under  section 
1640  of  the  Code  of  the  City  of  Atlanta. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  tt  300-^22;  Dec.  Dig.  1 
236.*] 

Ejrror  from  Superior  Court,  B^ilton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

William  Brown  was  convicted  of  violating 
an  ordinance  of  the  City  of  Atlanta,  and 
brings  error.    Affirmed. 

John  A.  Boykin,  of  Atlanta,  for  plaintiff 
in  error.  J.  L.  Mayson  and  W.  D.  Ellis,  Jr., 
both  of  Atlanta,  for  defendant  in  error. 

FU'rrLE,  J.    Judgment  affirmed. 


(U  Ga.  App.  766) 
WILLIAMS  T.  STATE.    (No.  4,394.) 
(Court  of  Appeals  of  Georgia.    Oct  22,  1912.) 

(ByUabu9  hy  the  Court.) 

LaBCENT  (§  59*)— EVIDENCB  OF  Yajajz. 

There  being  no  proof  of  the  value  of  the 
article  alleged  to  have  been  stolen,  the  convic- 
tion must  be  set  aside. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  U  154,  155;    Dec.  Dig.  §  59.*] 

Error  flrom  Superior  Court,  Fayette  Coun- 
ty;   R.  T.  Daniel,  Judge. 

Buss  Williams  was  convicted  of  larceny, 
and  brings  error.    Reversed. 

Lester  0.  Dickson,  of  FayettevlUe,  for 
plaintiff  in  error.  W.  B.  Holllngsworth,  Sol. 
Gen.  pro  tem.,  and  J.  W.  Wise,  SoL  Gen., 
both  of  Fayetteville,  for  the  State. 

POTTLE,  J.  The  accused  was  convict- 
ed of  the  larceny  of  a  book  of  railway  mile- 
age coupons.  The  only  evidence  upon  the 
subject  of  value  was  that  the  book  was 
worth  $20  "when  issued."    The  railway  agent 
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testified:  'This  1)ook  baa  nerer  bsem  iaaoed. 
It  haa  to  be  algned  by  tbe  agent  making 
tbe  aale  and  by  tbe  pun^aer,  in  order  to  be 
good  as  a  Ucket  book.  It  ia  -vrorth  $20  wben 
issued."  From  tbe  defendant'a  statement  it 
appeared  tbat  be  sold  tbe  tidcet  book  to  a 
traveling  salesman  for  $1.00.  If  tbere  was 
no  evidence  as  to  value,  the  court  could  not 
by  Judicial  cognizance  supply  tbis  omission. 
Johnson  v.  State,  109  Ga.  268,  34  8.  B.  578. 
Wright  V.  States  1  Ga.  App.  108,  67  S.  B. 
1050.  Here  tbe  proof  waa  positive  tbat  the 
ticket  book  liad  never  been  "issued,**  and 
tliat  it  was  worth  $20  **wben  issued."  The 
necessary  inf^ence  is  that,  before  ^'issued," 
it  had  no  value.  If  it  bad,  its  value  was 
not  shown. 

It  is  argued  that  the  accused  is  con- 
cluded by  tbe  fact  that  he  sold  the  book 
for  $1.50.  The  fact  that  he  may  have  found 
an  unsuspecting  victim  who  gave  him  $1.50 
for  a  worthless  article  no  more  proves  that 
the  thing  was  worth  tbat  much  than  would 
the  portibaBe  of  a  *'gold  brick"  for  a  larger 
sum  show  it  to  have  been  of  tbat  value.  If 
tbe  contention  were  sound,  neither  total  nor 
partial  failure  of  consideration  could  be  urg- 
ed after  payment,  and  they  frequently  are. 

Judgment  reversed. 


(11  Ga.  Ajpp.  759) 

DEASON  V.  STATE.     (No.  4,345.) 
(Ck>art  of  Appeals  of  Georgia.    Oct  22, 1912.) 

(8vUahu9  hjf  the  Court.) 

Gbihinai.  Law  (§  045*)— Nbw  TbiaI/— New- 
ly DiscovERKD  Evidence. 

The  evidenee  on  the  trial  was  dose,  and 
the  alleged  newly  discovered  testimony,  which 
was  not  simply  impe&ching  or  cumulative, 
would  probably  have  resulted  in  a  different 
verdict.  For  this  reason,  the  refusal  of  the 
lower  court  to  grant  a  new  trial  on  the  ground 
of  newly  discovered  evidence  was  erroneous. 

[E>d«  Note.— For  other  cases,  see  Criminal 
Law.  Cent,  Dig.  U  2324-2327,  2336;  Dec.  Dig. 
I  945.*] 

Error  from  CJlty  Court  of  Reldsville;  E, 
C  Collins,  Judge. 

Oscar  DeasoD  was  convicted  of  crime,  and 
brings  error.    Reversed. 

H.  H.  Elders,  of  Reldsville,  for  plaintiff  in 
error.  R.  K  De  Loach,  Sol.,  of  Reldsville, 
for  the  State. 

HILL^  C.  J.    Judgment  reversed. 


(U  Ga.  App.  766) 

BUCHANAN  v.  STATE.     (No.  4,332.) 
(Court  of  Appeals  of  Georgia.    Oct.  22,  1912.) 

(SpUalnu  hy  the  Cowri.) 
1.  Cbtminal  Law  (t  772*)— Illegal  Bauh- 

IlTSTBUCTIONa. 

There  waa  no  material  error  in  the  fol- 
lowing instruction  to  the  Jury  on  the  trial  of 
one  mdicted  for  selling  intoxicating  liquor: 
"The  state  is  not  bound  to  go  outside  of  this 


indictment,  in  which  It  is  alleged  that  Sam 
Buchanan  sold  this  liquor.'*  While  the  use  of 
the  word  "bound"  was  inapt,  yet  it  did  not 
amount  to  an  implication  that  ue  state  could 
go  outside  of  the  indictment  to  prove  the  of- 
fense, if  it  so  desired,  but  was  not  bound  to 
do  so. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1812-1814, 1816,  1817;  Dee. 
Dig.  §  772.*] 

2.  Criminal  Law   (t  789*)— Instbuctions— 

B^ASONABLE  DoUBT. 

It  has  been  repeatedly  held  by  the  Supreme 
Court  and  this  court  that  there  is  no  error  in 
a  failure  to  define  the  words  "reasonable 
doubt,"  as  these  words,  being  words  of  ordi- 
nary signification  and  easily  understood,  require 
no  definition;  and  it  has  been  said  that  defini^ 
tions  obscure  rather  than  maice  clear  their 
meaning. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {|  1846-1849,  1904-1922,  1960, 
1967;   Dec.  Dig.  {  789.*] 

3.  Credibility  of  Witnesses. 

The  charge  of  the  court  as  to  the  rules 
that  the  jury  might  adopt  for  determining  the 
credibility  of  witnesses  was  correct. 

4.  Criminal  Law   (i  938*)— New  Trial  — 
Kewlt  Discovered  Evidence. 

The  alleged  newly  discovered  testimony  was 
impeaching  In  character,  and  would  not  prob- 
ably produce  a  different  result. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  CenL  Dig.  gS  2306-2817;  Dec  Dig.  fi 
93a*l 

5.  Review  on  Appeal. 

No  error  of  law  appears,  and  the  evidence 
fully  supports  the  verdict. 

Error  from  City  Court  of  CarroUton; 
James  Beall,  Judge. 

Sam  Bacbanan  was  convicted  of  an  ille- 
gal sale  of  intoxicating  liquor,  and  brings 
error.    AArmed. 

S.  Holdemess,  W.  Smitb,  and  R.  W.  Adam- 
son,  all  of  CarroUton,  for  plaintiflT  in  error. 
C.  E.  Roop,  Sol.,  of  CarroUton,  for  tbe  State. 

HILL,  Cl  J.    Judgment  aflObrmed. 


(11  Ga.  App.  764) 
LAMBERT  v.  STATE.     (No.  4,372.) 
(Court  of  Appeals  of  Georgia.    Oct.  22,  1912.) 

(Byllahua  hy  the  Court.) 

1.   iNTOXTCATINa   LiQtJORS    (§  236*)— ILLEGAL 

Sale— Evidence, 

The  offense  of  selling  intoxicating  liquor 
is  sufficiently  shown  by  proof  of  one  sale. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {§  3(X)-322;  Dec.  Dig.  t 
236.*] 

2.  Chimin AL  Law  ({  658^)— Illegal  Salb— 
Evidence. 

The  jury  are  fully  authorized  to  believe 
one  witness,  who  testifies  positively  to  the  fact 
of  one  sale,  though  his  evidence  as  to  that 
fact  be  directly  contradicted  by  the  evidence 
of  many  witnesses. 

[Bid.  Note. — For  other  eases,  see  Criminal 
Law,  Cent.  Dig.  8  1252;  Dec  Dig.  8  553.*] 

3.  Review  on  Appeal. 

No  error  of  law  is  complained  of,  the  evi- 
dence supports  the  verdict,  and  the  judge  of 
the  superior  court  did  not  err  in  overruling  the 
certiorari. 
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Error  from  Superior  Goart,  Palaakl  Ck>un- 
ty;  J.  H.  Martin,  Judge. 

Floyd  Lambert  was  convicted  of  an  illegal 
sale  of  intoxicating  liquors,  and  brings  error. 
AflSrmed. 

M.  H.  Boyer  and  W.  U  &  Warren  Grice, 
all  of  Hawkinsvllle,  for  plaintifiC  in  error. 
B.  D.  Grabam,  Sol.  Gen.,  of  McRae,  for  tbe 
State. 

HILL,  01  J.    Judgment  affirmed. 


(11  Ga.  App.  764) 

SOLOMON  T.  STATE.     (No.  4,37a) 
(Court  of  Appeals  of  Georgia.    Oct.  22,  1912.) 

(Byllabu9  hy  the  Court,) 

1.  Master  and  Sbbvant  (§  67*)— Fbaudu- 

LENT  BbEACH  07  GONTBACT. 

An  accosation  under  section  715  of  the 
Penal  Code  of  1910,  which  alleges  that  the  ac- 
cused contracted  "to  do  the  work  of  a  one- 
horse  farm"  for  the  prosecutors,  who  were  to 
furnish  the  live  stock,  the  farming  implements, 
and  a  half  of  the  guano,  and  the  accused  was 
"to  receive  half  he  made"  on  the  farm,  except 
the  cotton  seed,  sufficiently  sets  forth  a  con- 
tract to  perform  services  within  the  meaning 
of  the  section  of  the  Code  under  which  the  ac- 
cusation was  drawn. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  75;   Dec  Dig.  t  67.*] 

2.  Master  and  Sebvant  (§  67^)— Fbaudu- 
LENT  Breach  of  Contract. 

The  evidence  demanded  a  verdict  of  not 
guilty,  and  the  court  erred  in  overruling  the 
motion  for  a  new  trial. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  75;  Dec  Dig.  t  67.*] 

Error  from  City  Court  of  Amerlcus;  W. 
M.  Harper,  Judge. 

Clark  Solomon  was  convicted  of  yiolation 
of  a  contract  to  perform  services,  within  Pen. 
Code  1910,  g  715,  and  brings  error.  Re- 
yersed. 

Hollis  Fort,  of  Amerlcus,  for  plaintiff  in 
error.  Zacb  Childers,  SoL,  of  Amerlcus,  for 
the  State. 

POTTIiE,  J.,  [1]  1.  By  demurrer  to  the 
accusation  tbe  point  is  made  that  the  court 
will  Judicially  know  that  one  man  cannot  do 
all  the  work  of  a  "one-horse  farm,"  that  the 
contract  was  really  one  where  the  accused 
was  to  furnish  and  pay  for  labor  for  the  ben- 
efit of  the  prosecutors,  and  that  the  case  is 
within  the  principle  of  the  decision  in  Cole- 
man y.  State,  6  Qa.  App,  398  (4),  65  S.  R  40. 
Our  yiew  as  to  this  point  is  sufficiently  in- 
dicated in  the  headnote. 

[2]  2.  The  accused  worked  with  the  prose- 
cutors as  a  cropper  in  1911.  He  made  about 
13  bales  of  cotton  that  year,  besides  some 
com  and  fodder.  In  Noyember  of  that  year 
he  brought  2  bales  of  cotton  to  market,  and 
wanted  |13,  which  the  prosecutors  let  him 
have  upon  his  promise  to  work  for  them 
again  in  1912.  In  December,  1911,  one  of 
the  prosecutors  saw  the  accused,  and  asked 


him  what  he  was  going  to  do  the  next  year, 
and  his  reply  was  that  he  did  not  know  un- 
til he  ran  up  his  account  and  knew  what  he 
owed  the  prosecutors.  The  prosecutor  then 
stated  that  he  could  not  tell  what  the  accua- 
ed  owed  until  the  crop  had  been  fully  gather- 
ed, but  that  he  knew  the  crop  would  not  pay 
him  out. 

The  warrant  was  sworn  out  on  January 
8th,  and  the  crop  was  not  fully  gathered  till 
January  23d.  When  tbe  crop  was  gathered 
and  8old«  it  appeared  that  the  accused  still 
owed  a  balance  of  $50,  Including  the  $13  ad- 
vanced. Tbe  accused  claims  that,  when  he 
brought  the  two  bales  of  cotton  to  market,  he 
asked  the  landlord  to  let  him  have  $15  on  the 
cotton,  and  he  refused,  but  did  let  him  have 
$13.  This  is  not  disputed  by  the  landlord. 
The  account  against  the  accused  amounted 
to  over  $700,  including  an  old  balance  of  $77, 
which  was  brought  over  from  1910.  The  ac- 
cused owed  only  $50  when  the  crop  was  final- 
ly gathered  and  sold.  At  the  time  the  $13 
was  advanced,  neither  the  landlord  nor  the 
accused  knew  how  the  account  stood,  nor 
how  much  the  accused  would  owe.  Taking 
tbe  evidence  altogether,  we  dp  not  think  it 
was  shown  that  any  fraudulent  intent  exist- 
ed at  the  time  the  money  was  adyanced,  and 
the  conviction  must  be  set  aside.  Mulkey  y. 
State,  1  Ga.  App.  521,  57  S.  B.  1022. 

Judgment  reversed. 


(11  Ga.  App.  757) 
CASTLBBBRRT  y.  STATE.     (No.  4,339.) 
(Court  of  Appeals  of  Georgia.    Oct.  22,  1912.) 

(ByUahuM  by  the  Court.) 
CanciNAL  Law   ({  576*)--TBAN8ncB  of  In- 

DICTMKNT— "NBXT   SUCCEEDINO   TEBM." 

Where  a  demand  for  trial  was  made  in  tlie 
superior  court  at  the  term  at  which  the  in- 
dictment was  found,  and  subsequently  during 
the  term  the  indictment  was  transferred  to  a 
city  court  for  trial,  the  demand  being  made  and 
the  indictment  transferred  during  a  concurrent 
term  of  the  city  court,  the  next  term  of  the 
city  court,  and  not  the  concurrent  term,  was 
the  "next  succeeding  term*'  after  the  demand, 
within  the  meaning  of  section  983  of  the  PenaJ 
Code. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {§  1297-1304;  Dec.  Dig.  t 
576.* 

For  other  definitions,  see  Words  and  Phrases, 
yoL  5,  pp.  4806-4807.] 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Oscar  Castleberry  was  conyicted  of  crime, 
and  brings  error.    Affirmed. 

T.  J.  Ck>chran,  Walter  De  Fore,  and  Napier 
&  Maynard,  all  of  Macon,  for  plaintiff  in 
error.  H.  A.  Mathews,  Sol.  G^en.,  of  Ft. 
Valley,  and  John  P.  Ross,  SoL  Gen.,  of  Ma- 
con, for  tbe  State. 

HILL,  0*  J.  The  plaintiff  in  error  was  in- 
dicted at  the  April  term,  1912,  of  Bibb  su- 
perior court,  and  made  a  demand  for  trial. 


•For  other 
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which  was  allowed  and  entered  on  the  min- 
utes of  the  court  at  the  same  term,  on  June 
5th.  On  June  7th  the  Judge  of  the  superior 
court  transferred  the  indictment  to  the  dty 
court  of  Macon,  which  was  then  In  session, 
having  been  in  session  since  June  3d»  on 
which  day  the  June  term  of  the  dty  court 
began.  At  that  term,  and  after  the  juries  of 
the  city  court  had  been  discharged  for  the 
term,  a  motion  was  made  in  the  city  court 
that  the  accused  be  discharged,  upon  the 
ground  that  the  case  had  not  been  tried  in 
pursuance  of  his  demand. 

When  a  case  has  been  transferred  from 
the  superior  court  to  a  city  court,  after  a 
demand  for  trial  has  been  made  In  the  su- 
perior court,  the  demand  follows  the  in- 
dictment Nix  V.  State,  5  Ga.  App.  835,  63 
S.  E.  926.  Section  983  of  the  Penal  Code  of 
1910  provides  that,  when  a  demand  for  trial 
is  made,  a  trial  must  be  had  either  at  the 
term  at  which  the  demand  has  been  made 
or  at  the  next  succeeding  term  thereafter. 
The  undisputed  facts,  as  above  stated,  show 
that  at  the  time  the  demand  was  made  in 
the  superior  court  the  city  court  was  in  ses- 
sion, that  the  June  term  of  the  dty  court 
had  begun  prior  to  the  entry  of  the  demand, 
and  that  subsequent  to  the  demand,  and  be- 
fore the  adjournment  of  the  superior  court, 
and  while  the  dty  court  was  In  session,  the 
indictment  was  transferred  to  the  latter 
court  The  exact  language  of  section  983, 
supra,  is  that,  'If  such  person  shall  not  be 
tried  at  the  term  when  the  demand  is  made, 
or  at  the  next  succeeding  term  thereafter, 
and  at  both  terms  there  were  Juries  impanel- 
ed and  qualified  to  try  him,  he  shall  be  abso- 
lutely discharged  and  acquitted  of  the  offense 
charged  in  the  Indictment"  The  sole  ques- 
tion in  this  case  is:  Were  the  April  term  of 
Bibb  superior  court  and  the  June  term  of 
the  dty  court  of  Macon  successive,  within 
the  meaning  of  this  Code  section?  In  other 
words,  unless  It  should  be  held  that  the 
June  term  of  the  city  court,  under  the  facts 
stated,  was  equivalent  to  a  succeeding  term 
of  the  stjfverlor  court,  the  Judgment  refusing 
to  discharge  the  accused  on  his  demand  was 
correct 

We  think  It  manifest,  from  the  facts  above 
stated,  that  the  June  term  of  the  dty  court 
was  not  a  succeeding  term  to  the  April  term 
of  the  superior  court;  for,  although  the 
terms  commenced  at  different  times,  when 
the  indictment  was  found  and  the  demand 
made  and  transferred,  both  terms  were  run- 
ning concurrently.  The  purpose  of  the  law 
allowing  a  discharge  on  a  demand  is  to  in- 
sure the  accused  against  any  unreasonable 
delay,  by  providing  that  at  the  farthest  the 
state  should  have  only  one  more  term  after 
the  current  term  In  which  to  try  the  case. 
As  stated  by  learned  counsel  for  the  state, 
suppose  the  two  courts — the  superior  court 
of  Bibb  coimty  and  the  dty  court  of  Macon 
— should  adjourn  on  the  same  day,  that  their 


terms  ended  on  the  same  day,  and  that  tho 
case  were  transferred  on  the  last  day  of  the 
term  from  the  superior  court  to  the  dty 
court;  would  it  be  possible  to  successfully 
contend  that  the  failure  to  try  the  case  at 
that  term  of  the  dty  court,  on  the  very  day 
of  the  transfer,  would  operate  to  discharge 
and  acquit  the  defendant?  We  think  this 
illustration  demonstrates  the  fallacy  of  the 
contention  that  the  term  of  the  city  court  te 
which  the  indictment  had  been  transferred 
was  the  next  succeeding  term  to  that  in 
which  the  demand  had  been  made.  Where 
a  demand  for  trial  has  been  made  in  ac- 
cordance with  the  statute,  the  accused  is  en- 
titled to  a  trial  within  two  terms — the  cur- 
rent term  or  the  next  succeeding  term;  and 
if  another  court  gets  Jurisdidion,  this  rule 
must  apply.  In  the  present  case  the  term  of 
the  city  court  at  which  the  motion  for  dis- 
charge was  made  was  not  "the  next  succeed- 
ing term"  after  the  demand,  but  was  a  term 
concurrent  with  that  of  the  superior  court 
during  which  the  demand  was  made.  The 
Judgment  overruling  the  motion  for  dis- 
charge was  proper. 
Judgment  affirmed. 


(U  Ga.  App.  742) 

TAYLOR  V.  FELDBR.     (No.  4,283.) 
(Court  of  Appeals  of  Georgia.    Oct  22,  1912.) 

fSyllahu9  hy  the  Court,) 

AFPEiX  AND  Ebbob  (J  1097*)— Law  of  th» 
Case. 

The  law  of  this  case  was  fully  settled  when 
it  was  before  this  court  at  a  previous  term. 
Taylor  v.  Felder,  3  Ga.  App.  287,  59  S.  E.  844. 
There  is  no  material  difference  between  the 
evidence  in  the  present  and  that  in  the  former 
record.  No  error  of  law  was  committed  on  the 
triaL  The  verdict  directed  in  the  plaintifiTs  fa- 
vor was  demanded,  and  the  court  erred  in 
granting  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  4358-4368;  Dec  Dig.  | 
1097.*] 

Error  from  City  Court  of  Americns ;  J.  A. 
Hlzon,  Judge. 

Action  between  R  G.  Taylor  and  Thomas 
J.  Felder.  From  the  Judgment,  Taylor 
brings  error.     Reversed. 

Ellis,  Webb  &  ElUs,  of  Americns,  and  Geo. 
Gordon,  of  Atlanta,  for  plaintiif  In  error. 
W.  P.  Wallls,  of  Americns,  for  defendant  in 
error. 

POTTLE,  J.  This  case  has  been  pending 
about  six  years  and  has  been  tried  three 
times.  Nearly  five  years  ago  this  court  set 
aside  a  verdict  and  Judgment  In  the  defend- 
ant's favor,  holding  in  effect  that  a  verdict 
in  the  plaintiff's  favor  was  demanded. 
There  have  been  two  trials  since.  At  the 
second  trial  the  defendant  again  recovered, 
and  the  trial  Judge  granted  a  new  trial.  On 
the  third  trial  Judge  Crisp  directed  a  verdict 


*For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec.  Dig.  A  Am.  Dig.  Kej-No.  Series  A  Rep'r  Indexes 
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for  the  plaintiff,  and  his  snccessor,  Judge 
Hixon,  granted  the  defendant  a  new  trial 

We  have  read  the  record  with  the  utmost 
care.  It  is  long  on  pleas  and  short  on  proof 
in  the  defendant's  favor.  The  law  of  the 
case  was  fully  settled  when  it  was  here  be- 
fore. There  is  no  material  variance  between 
the  evidence  now  and  that  In  the  first  record. 
If  anything,  it  is  stronger  now  for  the  plain- 
tiff. The  execution  of  the  note  and  the  mem- 
orandum thereon,  and  the  plaintiff's  title, 
were  fully  proved.  The  authority  of  the 
partner  to  make  the  note  is  concluded  by  the 
former  decision.  No  error  was  committed 
on  the  trial  The  litigation  must  end.  Let 
the  verdict  as  directed  by  Judge  Crisp  stand. 

Judgment  reversed. 


ai  Oa.  App.  737) 

BRINSON  RY.  CO.  ▼.  BEARD.     (No.  4»274.) 

(Court  of  Appeals  of  Georgia.    Oct  22,  1912.) 

(8yUahu$  hy  ihfi  Court.) 

1.  Evidence  (t  677*)— Evidence  at  Fobmse 
Trial—*  *  I  naccessi  blb.  * ' 

There  was  no  error  In  the  refusal  to  ad- 
mit in  evidence  testimony  of  a  witness  for  the 
defendant,  who  had  testified  under  oath,  given 
at  a  former  trial  of  the  cause,  which  was  offer- 
ed on  the  ground  that  the  witness  was  "inac- 
cessible.** for  the  reason  that  be  was  a  nonres- 
ident oz  the  county  where  the  trial  was  bad, 
being  a  resident  of  an  adjoiningcounty.  The 
word  "inaccessible,"  in  section  6773  of  the  Civ- 
il Code  of  1910,  means  that  the  witness  whose 
testimony  was  desired  as  evidence  at  the  time 
of  the  second  trial  is  a  nonresident  of  the  state, 
and  therefore  bej^ond  the  jurisdiction  of  the 
court  and  not  subject  to  its  processes.  It  does 
not  apply  to  a  witness  who,  though  absent  from 
the  county  of  the  trial,  is  nevertheless,  at  the 
time  of  the  trial,  a  resident  of  a  different 
county  in  the  same  state;  for,  wherever  he 
may  be  in  the  same  state,  the  process  of  the 
court  can  reach  him  and  compel  him  to  testify 
by  interrogatories  or  depositions. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  2406;   Dec.  Dig.  (  577.* 

For  other  Hcfiuitions,  see  Words  and  Phrases, 
vol  4,  p.  34S8.] 

2.  Appeal  and  Eiotoa  (|  1006*)— RErnaAi.  of 
New  Trial— Affirmance. 

There  being  no  error  of  law  complained  of, 
except  as  indicated  in  the  foregoing  headnote, 
and  the  evidence  being  in  direct  conflict,  the 
judgment  refusing  a.  new  trial  must  be  affirmed. 
FEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3800-3876,  3948-3950; 
Dec  big.  i  1005.*! 

Error  from  C^ty  Court  of  Sylvania;  H.  A. 
Boy  kin.  Judge. 

Action  by  T.  W.  Beard  against  the  Brin- 
eon  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

G.  B.  Bargeron,  of  Springfield,  Hitch  & 
Denmark,  of  Savannah,  and  J.  W.  Overstreet, 
of  Sylvania,  for  plaintifiF  in  error.  White  & 
Lovett  and  II.  L.  Howard,  all  of  Sylvania, 
for  defendant  in  error. 

HILL,  C.  J.  This  was  a  suit  to  recover 
damages  for  failure  of  the  defendant  rail- 


way company  to  deliver  a  car  load  of  cotton 
seed  according  to  the  terms  of  Its  bill  of 
lading.  The  defendant  excepted  to  the  Judg- 
ment overruling  its  motion  for  a  new  trial. 
The  motion  contains  the  usual  general 
grounds,  and  a  special  assignment  of  error 
on  the  refusal  of  the  trial  court  to  permit 
the  defendant  to  introduce  In  evidence  the 
testimony  of  a  witness  for  the  defendant  who 
had  tefirtified  under  oath  at  a  former  trial  of 
the  same  cause. 

As  to  the  general  grounds:  There  was  di- 
rect conflict  in  the  evidence  as  to  the  identi- 
ty of  the  car  load  of  cotton  seed  covered  by 
the  bill  of  lading;  the  plaintiff  contending 
and  showing  by  his  evidence,  that  the  bill  of 
lading  was  for  a  car  load  of  cotton  seed,  num- 
bered 11,016,  which  had  not  been  delivered 
to  the  consignee,  and  the  railroad  company 
contending  that  the  bill  of  lading  covered  a 
car  load  of  cotton  seed  numbered  728,  and 
that  this  car  load  had  been  delivered  to  the 
consignee.  The  evidence  is  In  some  confu- 
sion on  this  question.  It  being  purely  a  ques- 
tion of  fact  for  the  determination  by  the 
Jury,  in  the  absence  of  complaint  of  any  error 
of  law,  the  verdict  in  favor  of  the  plaintiff's 
contention  cannot  be  disturbed. 

The  special  assignment  of  erroir  is  as  fol- 
lows: '^Because  the  court  erred  in  ruling  out 
and  refusing  to  admit  In  evidence  the  testi- 
mony of  a  witness  for  the  defendant,  to  wit, 
S.  W.  XJpchurch,  who  had  testified  under 
oath  at  a  former  trial  of  the  cause.  Said 
witness,  at  the  time  of  the  ruling  complained 
of,  was  a  nonresident  of  the  county  of  Sere- 
van  t where  the  cause  was  being  tried],  and 
resided  at  Swalnsboro,  Ga.,  was  in  the  em- 
ploy of  the  Georgia  &  Florida  Railroad  Com- 
pany, had  agreed  to  attend  the  hearing,  and 
the  superintendent  of  the  Georgia  &  Florida 
Railroad  had  promised  to  have  him  present 
at  the  hearing,  but  the  witness  failed  to  ap- 
pear. The  defendant  contended  that  under 
the  circumstances  he  was  inaccessible,  with- 
in the  meaning  of  the  statute,  and  moved 
on  that  ground  to  introduce  his  evidence  giv- 
en at  the  former  trial  of  the  cause**  a  copy 
of  which  is  attached  to  the  motion. 

[1]  The  question  for  decision  is  as  to  the 
meaning  of  the  word  ''Inaccessible"  In  section 
5773  of  the  Civil  Code,  which  is  as  follows: 
"The  testimony  of  a  witness,  since  deceased, 
or  disqualified,  or  Inaccessible  for  any  cause, 
given  under  oath  on  a  former  trial,  upon  sub- 
stantially the  same  issue  and  between  sub- 
stantially the  same  parties,  may  be  proved 
by  any  one  who  heard  it,  and  who  professes 
to  remember  the  substance  of  the  entire  tes- 
timony as  to  the  particular  matter  about' 
which  he  testifies.'*  In  the  first  place  It  has 
frequently  been  held  by  the  Supreme  Court 
that  the  admission  of  testimony  given  at  a 
former  trial,  under  this  statute.  Is  largely 
within  the  discretion  of  the  trial  court,  and 
that  this  discretion,  unless  manifestly  abus- 
ed, will  not  be  disturbed  by  the  reviewing 
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court.  Tile  ezerdse  of  this  discretion  rests' 
npon  the  preliminary  showing  as  to  diligence 
in  procuring  the  presence  of  the  witness  or 
his  testimony.  Robinson  v.  State,  128  Ga. 
257,  57  S.  E.  315.  Certainly  this  court  could 
not  say  that  the  trial  Judge  had  abused  his 
discretion  under  the  facts  shown  in  this  case ; 
for  it  seems  that  the  witness  resided  in  a 
nearby  county  to  that  in  which  the  trial  took 
place,  but  was  not  subpoenaed,  nor  were  his 
interrogatories  or  depositions  taken.  He 
was  the  employ^  of  another  railroad  com- 
pany, and  the  defendant  had  contented  itself 
with  the  promise  of  the  witness  to  attend  the 
hearing  in  person,  and  the  promise  of  the 
superlnt^dent  of  the  other  railroad  company 
to  have  him  present  at  the  trial.  But,  irre- 
qpectlye  of  this,  the  trial  judge  did  not  err  in 
his  ruling  that  the  facts  set  out  in  the 
motion  did  not  render  the  witness  "inacces- 
sible for  any  cause."  This  court,  in  the  case 
of  Swift  y.  Oglesby,  8  Ga.  App.  542,  70  S.  B. 
M,  in  construing  the  meaning  of  **inacce8- 
sible,"  in  this  section  of  the  Code,  holds  that 
a  more  liberal  construction  should  be  given 
to  it  in  criminal  cases  than  in  dvil  cases, 
because  of  the  constitutional  provision  that 
in  criminal  cases  one  accused  of  crime  must 
be  confronted  by  the  witnesses  who  testify 
against  him,  and  in  that  case  it  Is  said  that 
in  civil  cases  *^e  inaccessibility  of  the  wit- 
ness is  usually  sufficiently  shown  by  proving 
that  he  resided  beyond  the  limits  of  the 
state.*'  This  decision  was  simply  following 
the  precedent  of  previous  decisions  of  the  Su- 
preme Court  on  the  subject  In  Smith  t. 
State,  72  Ga.  114,  it  was  held  that  where  a 
witness  for  the  state  in  a  criminal  case  testi- 
fied on  the  commitment  trial,  but  at  the  time 
of  the  trial  in  the  superior  court  was  in  a 
foreign  state  and  inaccessible^  the  testimony 
so  given  might  be  proved.  In  Pittman  v. 
SUte,  92  Ga.  480,  17  S.  £.  856,  which  is  in 
apparent  conflict  with  what  was  held  in  the 
Smith  Case,  it  was  held  that,  while  the  death 
•of  a  witness  who  has  testified  at  the  commit- 
ment trial  ^vill  render  what  he  then  testified 
admissible  in  evidence  in  behalf  of  the  state 
on  the  final  trial  of  the  accused  for  the  same 
offense,  yet  the  removal  of  the  witness  from 
the  state  and  consequent  inability  to  pro- 
cure his  attendance,  the  accused  doing  noth- 
ing to  prevent  his  attendance,  will  not,  the 
witness  being  still  alive,  render  such  testi- 
mony admissible.  In  Watts  v.  Kilbum,  7  Ga. 
356,  it  was  held  that  if  the  witness  was  be- 
yond the  proctos  of  the  court,  or  was  not  to 
be  found  after  diligent  search  had  been 
made,  his  previous  testimony  in  the  same 
<>au8e  might  be  used ;  but  in  the  opinion  the 
learned  Judge  contented  himself  with  a  mere 
atatement  of  the  principle^  without  giving  a 
definition  of  the  meaning  of  the  expression 
'•beyond  the  process  of  the  court."  In  Adair  v. 
Adair,  89  Ga.  75,  the  court,  in  construing  the 
meaning  of  the  word  "Inaccessible"  in  the 
•statute,  h6ld  that  it  applied  to  a  witness  who. 


since  the  first; trial  of  the  cause,  had  left 
the  state,  and  gone  to  the  Cherokee  Nation  of 
Indians,  west  of  the  Mississippi  river.  S^e, 
also,  to  the  same  effect,  Newsome  v.  State, 
61  Ga.  481.  In  Air  Line  Railway  Co.  v.  Gra- 
Vltt,  93  Ga.  871,  20  8.  B.  561,  26  L.  R.  A«  553, 
44  Am.  St  Rep.  145,  it  was  held  that  H  wit- 
ness '*was  inaccessible  where  he  had  moved 
to  Texas,  although  his  abode  in  that  state 
was  well  known  to  the  officers  of  the 
court,  and  also  to  the  citizens  of  the  coun- 
ty  in  which  he  resided  before  leaving  Geor*- 

In  Swift  V.  Oglesby,  supra,  which  is  relied 
upon  by  the  plaintiff  in  error,  this  court  held 
that  in  the  second  trial  of  a  dvil-  action  it 
was  not  error  to  admit  proof  of  the  testimony 
of  a  witness  at  a  former  trial,  where  it  ap- 
pears at  the  time  of  the  second  trial  that 
the  witness  is  a  resident  of  another  state. 
In  all  of  the  cases  above  cited  the  word  "in- 
accessible" was  construed  as  applicable 
where  the  witness  who  testified  at  a  former 
trial  was,  at  the  time  of  the  second  trial,  a 
resident  of  another  state.  None  of  these  de- 
cisions went  to  the  extent  of  holding  that 
where  the  residence  of  the  witness  was 
known,  and  was  in  the  state  in  which  the 
trial  was  taking  place,  he  was  "inaccessible," 
within  the  meaning  of  the  word  as  used  in 
the  statute.  On  the  contrary,  the  Supreme 
Court  has  expressly  decided  that  the  word 
"inaccessible"  is  not  applicable  where  the 
witness  is  a  resident  of  another  county  of  the 
same  state.  In  Broach  v.  Kelly,  71  Ga.  Q98, 
it  is  held  that,  on  a  trial  of  an  action  of 
complaint  for  land,  interrogatories  of  a  wit- 
ness, taken  in  an  action  on  a  note  between 
the  same  parties,  were  not  admissible,  "the 
witness  being  alive  and  in  an  adjoining 
county  of  the  state  and  accessible.  Alitor, 
had  the  witness  been  dead  or  beyond  the  Jur- 
isdiction of  the  court" 

In  the  present  case  the  motion  shows  that 
the  witness  was  a  resident  of  Swainsboro, 
Bmanuel  county,  Ga.,  which  this  court  Judi- 
cially, knows. was,  up  to  the  time. of,  the  for- 
mation of  the  county  of  Jenkins,  a  p^t  o^  t{xe 
latter  county,  adjoining  the  county  where  the 
trial  took  place.  In  Taylor  v.  State,  126  Ga. 
557,  55  S.  B.  474,  It  Is  expressly  held  thab  ?% 
witness  Is  not  shown  to  be  inaccessible,  with- 
in the  meaning  of  Penal  Code  (of  1910,  §  1027, 
and  Civil  Code  of  1910,  {  5778],  so  as  to  au- 
thorize evidence  as  to  what  was  the  testimo- 
ny of  such  witness  on  a  former  trial,  when  it 
merely  appears  that  the  witness  la  absent 
from  the  county,  and  when  last  heard  from 
was  within  the  limits  of  the  state."  A  witness 
who  is  in  the  state  is  not  beyond  the  Jurisdic- 
tion of  the  court,  for  in  whatever  county  of 
the  state  he  may  be,  the  process  of  the  court 
can  reach  him,  and  he  can  be  compelled  to 
answer  interrogatories  or  to  give  his  dep- 
ositions; but  if  he  is  beyond  the  limits  of 
the  state,  the  process  of  the  court  having 
no  extraterritorial   effect,   it  cannot    reach 
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bim  and  compel  him  to  give  liis  testimony 
by  interrogatories  or  depositions.  This  is 
the  reason  why  the  word  "inaccessible"  is 
construed  to  mean  that  the  witness  must  be 
beyond  the  limits  of  the  state. 

[2]  The  ruling  of  the  trial  judge,  refusing 
to  allow  the  testimony  of  the  absent  witness 
given  at  a  previous  trial  to  be  introduced 
in  evidence,  was  clearly  within  the  decisions 
last  above  cited.  In  view  of  the  language 
of  the  Supreme  Court,  and  the  apparent 
conflict  of  the  decisions  in  construing  the 
meaning  of  the  word  "  inaccessible,"  as  used 
in  the  statute  now  under  consideration,  we 
decline  to  sustain  the  motion  to  assess  dam- 
ages for  delay. 

Judgment  affirmed. 


(U  Ga.  App.  765) 

PALMER  V.  CITY  OF  ATI4ANTA. 

(No.  4,322.) 

(Court  of  Appeals  of  Georgia.    Oct.  22,  1912.) 

(Syllabus  by  the  Court,) 

.Criminal  Law  ({  1182*)— Cbrtiobaei. 

The  evidence  fully  warranted  the  conclo- 
sion  that  the  accused  had  in  his  possession  in- 
toxicating liquor  for  the  purpose  of  illegal  sale; 
and,  as  no  error  of  law  appears,  there  was  no 
error  in  overuling  the  certiorari. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  §§  3203-3214;  Dec  Dig.  | 
1182.*] 

Brror  from  Superior  Ck)urt,  Fulton  Ck)un- 
ty;   J.  T.  Pendleton,  Judge. 

Harry  Palmer  was  convicted  of  violating 
an  ordinance  of  the  City  of  Atlanta,  and 
brings  error.    Affirmed. 

John  A.  Boykin«  of  Atlanta,  for  plaintiff  in 
error.  J.  L.  Mayson  and  W.  D.  Ellis,  Jr^ 
both  of  Atlanta*  for  defendant  in  error. 

HILL,  C  J.    Judgment  affirmed. 


01  Ga.  App.  754) 

HURST  ▼.  STATE.     (No.  4,317.) 
(Oiart  of  Appeals  of  Georgia.    Oct.  22,  1912.) 

(Syllabus  by  the  Court.) 

1.  Indictment  and  Infobmation    (8   15*)— 
Successive  Indictmentb— Abatement. 

This  court  and  the  Supreme  Court  have 
repeatedly  held  that  the  pendency  of  a  former 
indictment  charging  the  same  offense  against 
the  accused  as  that  set  out  in  the  indictment 
upon  which  he  is  to  be  tried  affords  no  grounds 
for  plea  in  abatement.  Cabaniss  ▼.  State,  8 
Ga.  App.  129,  68  S.  B.  849. 

[Bd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  |8  83-88;  Dec. 
Dig.  8  15.*] 

2.  Criminal  Law  (8  165* )— Former  Acquit- 
tal OB  Conviction. 

Where  several  indictments  for  the  same  of- 
fense are  pending  against  the  same  person,  it 
is  immaterial  upon  which  he  is  first  tried. 
Whenever  he  has  been  acquitted  or  convicted 
on  any  one  of  them,  he  can  plead  such  acquit- 
tal or  conviction  in  bar  of  other  prosecutions 


on  the  indictments.    Gray  y.  State,  6  Ga.  App. 
428,  66  S.  E.  191. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  |  ie5.*] 

8.  Criminal  Law  (8  290*)— Pleas— Penden- 
cy OF  Former  Indictment. 

There  is  no  such  plea  to  an  indictment  as 

pendency  of  a  former  indictment,  or  autrefois 

arraign.    Doyal  v.  State,  70  Ga.  134. 
[Ed.   Note. — For   other   cases,    see   Criminal 

Law,  Cent  Dig.  8  832;    Dec.  Dig.  8  290. ♦] 

4.  Indictment  and  Information    (8  16* )— 
Accusation  Pending  in  City  Court. 

An  indictment  can  be  legally  returned  in 
the  superior  court  asainst  a  person,  charging 
him  with  the  same  offense  covered  by  an  accu- 
sation pending  in  the  city  court,  and  vice  versa. 
A  trial  and  conviction  or  acquittal  on  the  in- 
dictment would  bar  a  subsequent  trial  on  the 
accusation,  and  vice  versa;  and  in  either  case 
the  state  would  have  the  right  to  nol.  pros,  or 
abandon  either  the  indictment  or  accusation. 
Hudson  V.  State,  91  Ga.  553,  18  S.  E.  432. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  88  83-88;  Dec. 
Dig.  §  15.*1 

Error  from  City  Court  of  Blackshear;  W. 
A.  Milton,  Judge. 

Arch  Hurst  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

El  H.  Williams,  of  Blackshear,  for  plain- 
tiff in  error.  S.  F.  Memory,  Sol.,  of  Black- 
shear,  for  the  State: 

HILL,  C.  J.    Judgment  affirmed. 


(U  Oa.  App.  761) 

LAND  V.  STATEL     (No.  4,851.) 
(Court  of  Appeals  of  Georgia.    Oct  22,  1912.) 

(Syllabus  by  the  Court,) 

1.  Courts  (8  62*)— Criminal  Law  (8  304*)— 
Establishment  and  Organization  of 
COUBT&— EVIDENC1&-JUDICIAL  Notice. 

"In  all  counties  of  this  state  having  there- 
in a  city  of  ten  thousand  inhabitants,  two  or 
more  judges  of  the  superior  court  may  pre- 
side in  bank;  or  said  courts  may  be  held  in 
two  or  more  sections  at  the  same  time,  by  dif- 
ferent judges,  in  separate  rooms  in  the  court- 
house, or  at  the  county  site,  as  may  be  conven- 
ient." avU  Code  1910,  |  4866.  This  section 
applies  to  both  civil  and  criminal  cases.  Id.  | 
4869.  This  court  judicially  knows  that  the 
city  of  Macon,  Bibb  county,  is  a  city  of  10,000 
inhabitants  or  more,  and,  therefore,  that  in 
that  county  two  jadges  of  the  superior  court 
may  hold  two  sessions  of  said  court  in  separate 
rooms  in  the  courthouse  at  the  same  time. 

[Ed.  Note.-— For  oth«r  cases,  see  Courts, 
Cent.  Dig.  8  207:  Dec.  Dig.  8  62;*  Criminal 
Law,  Cent.  Dig.  88  700-717;  Dec  Dig.  8  304.*) 

2.  Homicide  (I  340* ) —Review  — Habmuess 
Error- Instructions. 

Exceptions  to  portions  of  the  charge  relat- 
ing solely  to  the  law  of  murder  become  imma- 
terial, where  the  verdict  is  not  for  murder,  but 
for  voluntary  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent.  Dig.  88  715-720;    Dec  Dig.  8  340.*1 

3.  Homicide  (|  309*)— Trial— Instructions 
—Voluntary  Manslaughter. 

Evidence  of  a  mutual  intention  to  fight,  or 
circumstances  in  evidence  tending  to  show  such 
intention,  will  authorize  a  charge  on  the  law 
of  voluntary  manslaughter,  on  the  trial  of  an 
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indictment  for  the  offense  of  murder.  Ray  t. 
State.  15  Ga.  223;  Rusaell  ▼.  State,  88  Ga. 
297,  14  S.  B.  583;  Gamer  ▼.  State,  6  Ga.  App. 
789  (5),  65  S.  E.  842.  In  this  case  there  were 
drcamstances  from  which  the  jury  were  au- 
thorized to  infer  that  both  parties,  under  the 
influence  of  a  sudden  heat  of  passion,  intended 
to  engage  in  mutual  combat. 

[Bd.  Note.*— For  other  cases,  see  Homicide, 
Gent  Dig.  U  049-^656;  Dee.  Dig.  {  809.*] 

4.  HoiaciDB  (|j  43,  282*)— Voltjntaet  Man- 
SLAuoHTEB—TBiAir— Questions  fob  Jubt— 
"Otheb  Equivalent  Cibcumstances." 
Where  there  was  evidence  that  the  de- 
ceased had  been  guilty  of  frequent  sexual  in- 
tercourse with  the  vdfe  of  the  accused,  and 
knowledge  of  that  fact  had  been  brought  home 
to  the  accused  before  the  killing,  and  after  such 
knowledge  the  accused  came  upon  the  deceased, 
and,  in  a  conversation  with  him  in  reference 
to  the  illicit  relations,  the  passions  of  the  ac- 
cused were  aroused,  it  was  a  question  for  the 
jury  to  determine  whether  the  sight  of  the 
deceased  and  the  conversation  which  then  en- 
sued constituted  "other  equivalent  circumstanc- 
es to  justify  the  excitement  of  passion,  and  to 
exclude  all  idea  of  deliberation  or  malice,  ei- 
ther express  or  implied'*;  and  a  charge  to  the 
effect  that  if  the  jury  believed  that  the  circum- 
stances at  that  time  were  such  as  to  arouse  in 
the  mind  of  accused  that  passion  supposed  to 
be  irresistible,  and  he  shot  and  killed  under 
those  circumstances,  it  would  not  be  murder, 
but  voluntary  manslaughter,  is  substantially  a 
correct  statement  of  the  law.  The  law  does 
not  require  the  "other  equivalent  circumstanc- 
es,*' referred  to  in  section  65,  Pen.  Code  1910, 
to  be  in  the  nature  of  an  assault,  or  an  attempt 
to  commit  a  serious  personal  injury,  by  the 
deceased;  but  the  circumstances  therein  re- 
ferred to  must  be,  in  the  opinion  of  the  jury, 
the  eguivalent  of  an  assault,  or  of  an  attempt 
to  commit  a  serious  personal  injury  on  the 
slayer,  in  justifying  the  excitement  of  passion 
and  excluding  all  idea  of  deliberation  or  malice. 
Battle  V.  State,  188  Ga.  186,  65  S.  E.  382,  and 
citations. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  07,  574;    Dec  Dig.  H  43,  282.*] 

&.'Chabgk  or  CouBT— Dtiho  Dbclabations— 
Self-Defbnbk— Defensb  or  Anotheb. 
The  charge  of  the  court  on  the  subject  of 
dying  declarations,  on  the  law  of  self-defense, 
and  on  the  right  of  the  accused  to  protect  and 
defend  the  virtue  of  his  wife,  was  correct,  be- 
ing in  the  language  of  the  statutes  of  this 
state,  and  following  the  repeated  decisions  of 
the  Supreme  Court  in  construing  such  statutes. 

0.  Homicide  (S  219*)— Admissibujtt  or  Evi- 
dence—Statements  BT  Deceased. 

Statements  by  the  deceased,  in  which  he 
acknowledged  bis  criminal  relations  with  the 
wife  of  the  accused,  which  statements  were  not 
brought  to  the  knowledge  of  the  accused  be- 
fore the  Idlling,  were  not  admissible  for  the 
purpose  of  impeaching  the  frying  declaration; 
there  being  in  the  dyiog  declaration  nothing  re- 
lating to  that  subject.  These  uncommunicated 
statements  were  irrelevant  for  any  purpose 
shown  by  the  evidence  in  this  case. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  460;   Dec  Dig.  §  219.*1 

7.  No  Ebbob  or  Law— Chaboe  or  Ooubt— 

VOLTJNTABT    MANSLAUOHTEB. 

A  careful  consideration  of  all  the  questions 
raised  by  the  record  discloses  no  material  er- 
ror of  law,  and  there  being  proof  of  circum- 
stances sufficient  to  authorize  the  jury  to  find 
that  the  crime  was  not  murder,  but  voluntary 
manslaughter,  the  court  properly  gave  in  charge 


the  law  of  yoluntary  manslaughter,  and  a  ver- 
dict for  that  offense  having  been  found,  and 
the  trial  judge  haying  approved  it.  this  court 
does  not  feel  warranted  in  disturbing  it. 

Error  from  Superior  Court,  Bibb  County; 
R.  T.  Daniel,  Jndga 

J.  W.  Land  was  convicted  of  voluntary 
manslaughter,  and  brings  error.    Affirmed. 

John  IL  Cooper,  Minter  Wimberly,  and 
Sidney  W.  Hatcher,  all  of  Macon,  for  plain- 
tiff in  error.  H;  A.  Mathews,  SoL  Gen.  of 
Ft  Valley,  and  John  P.  Ross,  SoL  Qen.,  of 
Maoon,  for  the  State. 

HILL,  0.  J.    Judgment  affirmed. 


(U  Ga.  App.  760) 

STRONG  V.  CITY  OF  ATLANTA. 
(No.  4,410.) 

(Court  of  Appeals  of  Georgia.    Oct  22,  1912.) 

(Syllabus  by  the  Court  J 

Cbiminal  Law  (§  260*)— Ckbtiobabi— Rbvikw 

OF  Evidence. 

The  petition  for  certiorari  raising  no  ques- 
tion of  law,  and  the  evidence  as  therein  set  out 
being  sufficient  to  sustain  the  finding  of  the  re- 
corder of  the  city  of  Atlanta,  the  judge  of  the 
superior  court  did  not  err  in  refusmg  to  grant 
the  writ 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  567-600 ;   Dec.  Dig.  |  260.*] 

Error  from  Superior  Court,  Pulton  Coun- 
ty;   W.  D.  Ellis,  Judge.  . 

Will  Strong  was  convicted  of  violating  an 
ordinance  of  the  City  of  Atlanta,  and  brings 
error.    Affirmed. 

John  A.  Boykin,  of  Atlanta,  for  plaintiff 
in  error.  Jas.  L.  Mayson  and  W.  D.  Ellis, 
Jr.,  both  of  Atlanta,  for  defendant  in  error. 

HILL,  C.  J.    Judgment  affirmed. 


(U  G&.  App.  768) 

RIDLEY  V.  CITY  OF  ATLANTA. 
(No.  4,400.) 

(Court  of  Appeals  of  Georgia.    Oct  22,  1912.) 

(Syllahua  by  the  Court.) 

CeimivMl  Law  (t  260*)  —  Csbtiorabi  —  Ra- 

viEW  OF  Evidence;. 

The  evidence  warranted  the  conviction  in 
the  municipal  court,  and  there  was  no  error  in 
refusing  to  sanction  the  certiorari 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  667-609 ;  Dec  Dig.  i  260.*] 

EhTor  from  Superior  Court,  Fulton  Coun- 
ty; W.  D.  Ellis,  Judge. 

Roy  Ridley  was  convicted  of  violating  an 
ordinance  of  the  City  of  Atlanta,  and  brings 
error.    Affirmed. 

John  A.  Boykin,  of  Atlanta,  for  plaintiff 
in  error.  J.  L.  Mayson  and  W.  D.  Ellis,  Jr., 
both  of  Atlanta,  for  defendant  in  error. 

POTTLE,  J.    Judgment  affirmed. 
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(U  Ga.  App.  771) 

SUBER  T.   STATE.     (No.  4,427.) 
(Ck>urt  of  Appeals  of  Georgia.    Oct  22,  1912.) 

'    (Syllabus  hp  the  OourL) 

No  Ebbob  of  Law— Eviobncb  SumrcnaENT. 

.  No  error  of  law  havins^  been  committed, 
and  the  evidence  being  sufficient  to  authorize 
the  verdict,  the  conviction  must  stand. 

Error  from  City  Court  of  Blackshear;  W. 
A.  Milton,  Judge. 

Ben  Suber  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Andrew  B.  Estes,  of  Waycross,  for  plain- 
tiff in  error.  S.  F.  Memory,  Soil,  of  Black- 
shear,  for  the  State. 

POXTI^,  J.    Judgment  affirmed* 


(11  Ga.  App.  742) 

UNITYPB  CO.  ▼•   SKELTON.     (No.  4,278^ 

(Court  of  Appeals  of  Georgia.     Oct  22,  1912.) 

(SyllahuM  hy  the  Cowrt.) 

Salss  j[{  359*)— Remxdies  of  Sbllbb— Action 
FOB  Pbich— Sufficiency  of  Evidence. 
Where,  to  a  suit  upon  a  promissory  note 
fiven  for  tiie  purchase  price  of  machinery,  the 
defense  relied  upon  was  a  total  failure  of  con- 
sideration, because  of  alleged  worthlessness  or 
defectiveness. of  the  machinery,  and  there  was 
no  express  warranty,  aud  the  evidence  showed 
that  the  defendant  had  leased  the  machinery  for 
a  term  of  two  years,  with  the  option  of  buying 
it  at  an  agreed  price  at  the  expiration  of  the 
lease,  the  money  paid  for  the  lease  during  the 
two  years  to  be  in  that  event  accepted  as  part 
payment  o£  the  agreed  purchase  price,  that 
the  defendant  took  possession  of  the  machinery 
and  operated  it  for  the  full  term  6f  the  lease, 
and  at  the  expiration  thereof  exercised  the  op- 
tion to  purchase,  and  gave  the  notes  sued  upon 
for  the  balance  of  the  purchase  price,  and  sub- 
sequently paid  several  of  them,  and  th£lt  during 
the  term  of  the  lease  the  defendant  had  ample 
opportunities  for  trying  and  testing  the  ma- 
chinery and  of  discovering  the  existence  of  any 
defects,  and  with  £oll  knowledge  of  the*  char- 
acter of  the  machinery,  and  of  any  defects  that 
might  have  existed  therein,  made  no  complaint 
of  any  defect,  either  at  the  time  of  the '  pur- 
cliase  or  during  the  term  of  the  lease,  but  delib- 
erately promised  In  writing  to  pay  the  balance 
due  for  ihe  machinery,  the  verdict  in  her  favor 
was  T/faolly  unauthorized.  The  evidence,  prac- 
tically uncontroverted,  demanded  a  verdict  for 
the  plaintiff.  Sizemore  v.  Woolard,  3  Ga,  App. 
201,  59  S.  E.  833;  Harder  v.  Carter,  97  Ga. 
273,  23  S.  B.  82:  American  Car  Co.  v.  Atlanta 
Street  Railway  Co..  100  Ga.  254.  28  S.  E.  40; 
T.unsford.  Maxwell  &  Co.  v.  Malsby  &  Arery, 
101  Ga.  39.  28  S.  B.  490;  Paire  &  O).  v.  Dod- 
son.  106  Ga.  80,  31  S.  E.  804. 

lEd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  11  105&-1059 ;    Dec.  Dig.  {  359.*] 

Error  from  City  Court  of  Elbetton ;    Geo. 
C.  Grogan,  Judge. 
Action  by  t^e  Unltype  Company  against 


6.   D.    Skelton.  •  Judgment   for    defendant, 
and  plaintiff  brings  error.    Reversed. 

Z.  B.  Rogers,  of  Elberton,  and  Max 
Michael,  of  Athens,  for  plaintiff  in  error. 
P.  P.  Proffitt»  of  Elberton,  for  defendant  In 
error. 

HILL,  0.  J.    Judgment  reversed. 


(U  Ga.  App.  724) 

CAMP  et  aL  y.  PEOPLE'S  BANK.     (No. 

4A13.) 

(QoMTt  of  Appeals  of  Georgia.     Oct.  22,  1912.) 

(Syllabiu  hy  ihe  Oewri.) 

1.  Plea  of  Usury. 

The  plea  of  usury,  as  amended,  was  suffi- 
cient as  a  plea  of  usury,  under  section  5674 
of  the  CHvlI  Code  of  1910,  and  the  trial  judg» 
erred  in  sustaining  the  demurrer  filed  to  it  on 
the  ground  of  Insufficiency.  Purr  v.  Keesler^ 
3  Ga.  App.  188,  59  S.  £1  596. 

2.  Pleading  (J  290*)--Amendment. 

The  amendment  made  to  t;he  original  plea 
set  up  no  new  facts  or  defense  of  which  notice 
was  not  given  by  the  original  plea.  It  simply 
amplified  the  allegations  of  the  original  plea,^ 
so  as  to  correct  its  deficiencies  on  the  subject 
of  usui;^,  and  therefore  the  verification  required 
by  section  5040  of  the  Civil  Code  was  not  nec- 
essary. 

[Ed.  Note.— -Tor  other  cases,  see  Pleading, 
Cent.  Dig.  |{  859-863,  881,  88$^ ;  Dec.  Dig. 
■  290.«] 


3.  Plbadinq  <§  290*>— Amvhdmekt  or  Plba* 

The  second  amendment  offered,  which 
amendment  set  up  as  a  defense  that  the  de- 
fendants were  sureties  on  the  notes  sued  on^ 
and  had  no  notice  or  knowled^  of  the  fact 
that  the  notes  were  infected  with  usury,  and 
that  the  notes  eontained  a  waiver  of  homestead 
or  exemption,  and  therefore  the  defendants 
were  released  from  liability  on  the  notes,  wa» 
properly  disallowed,  since  It  contained  new 
facts  or  defense  of  which  notice  was  not  given 
by  the  original  plea  as  first  amended,  and  was 
filed  after  the  time  for  answer  had  expired,  and 
Was  not  verified,  as  required  by  section  5640 
of  the  CJivil  CJode. 

[E3d.  Note.*-For  other  cases,  see  Pleading, 
Cent.  Kg.  SS  859-863,  881,  886% ;  Dec  Dig. 
i  290.*1 

4.  Plea  op  Usubt. 

The  issue  made  l^y  the  plea  as  amended^ 
setting  up  usury  in  the  notes  sued  on,  was  suf- 
ficient to  altow  proof  of  the  allegations  con- 
tained in  the  plea,  and  should  have  been  pre- 
sented to  the  jury. 

Error  from  City  Court  of  CarroUton;  Jas^ 
Bea]1«  Judge. 

Action  by  the  People's  Bank  against  B. 
F.  Camp  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.     Reversed. 

Watldns  &  Latimer,  of  Atlanta,  and  C.  E. 
Roop,  of  CarroUton,  for  plaintiflPs  in  error. 
R.  W.  Adamson,  of  CarroUton,  for  defendant 
In  error. 

HILL,  C  J.    Judgment  reversed. 
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Om  N.  C.  81S) 

OOBB  BROS.  &  OO.  T.  GUTHBIEX 

(Sapreme  Oourt  of  North  Qarolina.     Oct  S0» 

1012.) 

1.  GAiaivo  (8  49*)— OOTTON  Futubeb— Bub- 
DRN  or  PROor. 

Where,  in  an  action  to  recover  money 
paid  out  and  expended,  together  with  commis- 
Bions,  for  defendant's  benedfit,  defendant  plead- 
ed that  the  transaction  was  a  gambling  con- 
tract in  cotton  futures,  in  violation  of  Kevisal 
1905,  if  1687-1691,  the  burden  was  on  plain- 
tiff to  prove  that  the  transaction  was  a  law- 
fal  one,  and  that  actnal  delivery  of  the  cotton 
was  intended  by  the  parties. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  »  100-102;    Dec.  Dig.  {  49.*] 

2.  GAMI^'o  (§  49*)— Cotton  Futube»— Intent 
TO  Deliver— BviDENCB. 

Where  plaintiffs  sued  for  money  paid  ont 
and  commissiona,  and  defendant  pleaded  that 
it  was  a  gambling  contract  in  cotton  futures, 
proof  of  a  letter,  written  by  defendant,  ac- 
knowledging receipt  of  a  letter  from  plaintiffs, 
promising  to  send  a  remittance  at  the  earliest 
possible  moment  and  asking  indulgence,  was 
not  sufficient  evidence  to  show  that  actual  de- 
livery was  contemplated. 

[Gd.  Note.— For  other  cases,  see  Gaming, 
Opnt  Dig.  {§  100-102 ;    Dec.  Dig.  {  49.*] 

Appeal  from  Superior  Court,  Durham  Coun- 
ty; Whedbee,  Judge. 

Action  by  Cobb  Bros.  &  Co.  against  W.  B. 
Guthrie.  Judgment  for  defendant,  and  plain- 
tiffs appeal.     Affirmed. 

Johnson  &  Johnson,  of  Warsaw,  for  ap- 
pellants. J,  Lathrop  Morehead,  of  Durham, 
for  appellee. 

BROWN,  J.  This  action  Is  brought  to 
recover  $2S0,  alleged  in  the  complaint  to  be 
due  the  plaintiffs  by  defendant  The  char- 
acter of  the  transaction  is  stated  in  thet  com- 
plaint as  follows:  ^That  the  consideration 
of  the  said  account  stated  was  the  sum  of 
$280  paid  out  and  expended,  including  plain- 
tiffs' commissions,  by  plaintiffs  for  the  use 
and  benefit  of  defendant,  and  at  his  special 
instance  and  request,  in  and  about  the  pur- 
chase and  sale  of  200  bales  of  cotton."  The 
defendant  pleaded  as  a  defense  to  the  action 
chapter  36  of  th6  Revlsal  of  North  Carolina 
of  1905,  entitled  •'Gaming  Contracts,'*  and 
the  amendments  thereto,  and  especially  sec- 
tion 1689  of  said  Revlsal  of  North  Carolina. 

I 

The  answer  was  duly  verified  by  defendant 
Plaintiffs  introduced  in  evidence  (which 
was  all  of  the  evidence)  the  following  letter 
from  the  .defendant:  "Durham,  N.  C,  De- 
cember 10,  1910.  Cpbb  Bros.  &  Co.,  Norfolk, 
Va. — Dear  Sirs:  1  am  in  receipt  of  yours 
of  the  8th  instant,  showing  debit  of  $280.  I 
will  send  you  a  remittance  at  the  very  earli- 
est possible  moment;  so  be  a  little  patient 
with  me,  please.  [Signed]  W.  B.  Guthrie." 
'  [11  The  defendant  having  pleaded  in  a 
verified  answer  that  the  transaction  was  a 
gambling  contract  in  "cotton  futures,"  the. 
burden  was  cast  upon  the  plaintiffs  to  prove 
tbait  the  transaction  was  a  lawful  one,  that 
actual  delivery  of  the  cotton  was  Intended 


by  the  parties,  and  not  merely  that  it  was 
optional  upon  eitlier  party  to  call  for  actual 
delivery.    Rev.  |S  1690,  1691. 

[2]  The  only  evidence  offered,  viz.,  the  let- 
ter of  the  defendant,  fails  to  meet  the .  re- 
quirements of  the  law.  Bums  v.  Tomlinson, 
147  N.  C.  647,  61  S.  B.  614;  Garseed  v.  Stem- 
berger,  135  N.  C.  502,  47  S.  B.  603;  Burrus 
V.  Witcover,  158  K  C.  384,  74  S.  B.  11. 

The  Judgment  of  the  superior  court  Is  af- 
firmed. 


(IM  N.  c.  Slfi) 

POB  T.   WESTERN   UNION  TELB(»IAPH 

CO. 

(Supreme  Court  of  North  Carolina.     Oct  30, 

1912.) 


1.  Trial    (§   165*)— Motion    for    Nonsuit— 
eviivince. 

The  court,  on  motion  to  nonsuit  must 
view  the  evidence  in  the  light  most  favorable 
to  plaintiff,  and  cannot  act  alone  on  the  per- 
tions  of  the  testimony  of  a  witness  sustaining 
the  contention  of  defendant,  though  it  may 
impair  the  force  of  other  statements  made  by 
him. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §{  373,  374 ;    Dec.  Dig.  |  165.*] 


2.  Telegraphs  and  Telephones  (5  66*)— 
Delay  in  Delivery  of  Messages— Evi- 
dence—Negligence. 

In  the  absence  of  any  explanation,  a  de- 
lay of  four  hours  in  the  delivery  of  a  tele- 
gram from  one  point  to  another  in  the  state, 
about  100  miles  apart  is  some  evidence  of 
negligence,  especially  wnere  the  addressee  was 
well  known,  and  lived  within  a  fourth  of  a 
mile  of  the  terminal  office  of  the  company. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  S|  61-63 ;  Dee. 
Dig.  §  66.*] 

8.  Telegraphs  and  TELEpnONEs  (§  73*)*— 
Delay  in  Deuve(«y  of  Messages— Dam- 
ages— Evidence— Question  for  Juby. 
Where,  in  an  action  for  delay  In  the  de- 
livery of  a  message  announcing  the  death  of 
plaintifTs  sister,  the  evidence  showed  a  de- 
lay of  four  hour»  in  the  delivery  of  the  mes- 
sage though  plaintiff  was  well  known  and  lived 
within  a  fourth  of  a  mile  of  the  terminal  of- 
ftce  of  the  company,  and  that  if  the  message 
had  been  promptly  delivered  plaintiff  could 
and  would  have  arrived  in  time  to  attend  his 
sister's  funeral,  and  that  after  the  delivery  of 
the  message  he  could  not  do  so,  unless  be  drove 
by  team  about  17  miles,  and  that  his  physical 
condition  rendered  such  a  drive  unsafe,  and 
that  he  suffered  mental  anguish,  the  question 
of  actionable  negligence  of  the  company  must 
be  submitted  to  the  jury. 

[Ed.  Note.-*For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {76;  Dec.  Dig. 
S  73.*J     . 

Appeal  from  Superior  Court,  Durham 
County;  Whedbee,  Judge. 

Action  by  T.  H.  Poe  against  the  Western 
Union  Telegraph  Company.  Prom  a  Judg- 
ment of  nonsuit,  plaintiff  appeals.    Re^'ersed. 

This  is  an  action  to  recover  damages  for 
mental  anguish,  alleged  to  have  been  caused 
by  the  negligent  failure  of, the  defendant  to 
deliver  a  telegram.  At  the  conclusion  of  the 
evidence  for  the  plaintiff,  his  honor  entered 
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jadgment  of  nonsalt,  upon  motion  of  defend- 
ant, and  the  plaintiff  excepted  and  appealed. 

Bryant  &  Brogden  of  Durham,  for  appel- 
lant Fuller  &  Reade,  of  Durham,  for  appel- 
lee. 

AliLEN,  J.  [1]  Applying  the  rule  that, 
upon  a  motion  to  nonsuit,  the  evidence  must 
be  viewed  in  the  light  most  favorable  to  the 
plaintiff  (Mizzell  v.  Manufacturing  Co.,  158 
N.  C.  267,  73  S.  B.  802),  and  that  we  cannot 
act  upon  the  portions  of  the  testimony  of  a 
witness  which  sustain  the  contention  of  the 
defendant,  although  they  may  impair  the 
force  of  other  statemeuts  made  by  him  (Dail 
V.  Tftylor,  151  N.  0.  289,  66  S.  E.  135,  28  L. 
R.  A.  [N.  S.]  d49;  Hamilton  v.  U  Ck>.,  156 
N.  G.  523,  72  S.  E.  588),  we  are  of  opinion 
that  it  was  error  to  enter  judgment  of  non- 
suit upon  tlie  plaintUTs  evidence. 

[2]  It  was  admitted  that  a  telegram,  ad- 
dressed to  the  plaintiff  at  West  Durham,  was 
delivered  to  the  defendant  at  Ashboro  at 
7:50  o'clock  of  the  morning  of  September  16, 
1911,  informing  him  of  the  death  of  his  sis- 
ter at  Denton,  in  Davidson  county,  and  re- 
questing him  to  come  at  once,  and  that  the 
defendant  undertook  to  transmit  and  deliver 
the  same. 

The  plaintiff  offered  evidence  tending  to 
prove  that  he  was  well  known  in  West  Dur- 
ham; that  he  lived  within  one-fourth  mile 
of  the  depot;  that  he  was  about  his  home 
during  the  morning;  and  that  the  tel^ram 
was  not  delivered  to  him  until  about  12 
o'clock. 

In  the  absence  of  any  explanation,  a  delay 
of  four  hours  in  delivering  a  telegram  from 
one  point  to  another  in  the  state,  about  100 
miles  apart.  Is  some  evidence  of  negligence. 
Meadows  v.  Telegraph  Ck>.,  132  N.  C.  41,  43 
S.  E.  512. 

[3]  The  plaintiff  also  offered  evidence  tend- 
ing to  prove  that  if  the  telegram  had  been  de- 
livered promptly  he  could  and  would  have  left 
Durham  at  10  o'clock  on  the  morning  of  Sep- 
tember 16th,  and  would  have  arrived  at  Den- 
ton about  4:30  o'clock  p.  m.  of  the  same  day, 
before  the  funeral  of  his  sister ;  that  after  the 
telegram  was  delivered  he  could  not  reach 
Denton  by  rail  in  time  to  attend  the  funeral; 
that  his  physical  condition  was  such  that  he 
could  not  safely  go  from  Durham  to  Thomas- 
ville  on  a  later  train  and  drive  about  17 
miles  to  Denton;  and  that  he  suffered 
mental  anguish. 

He  testified,  among  other  things:  "Q.  Had 
you  been  to  see  your  sister  at  any  time  re^ 
cently  before  this  message?  A.  Somewhere 
about  five  or  six  weeks.  Q.  W\as  she  sick 
at  that  time?  A.  Yes,  sir.  Q.  Where  was 
she  at  the  time  you  went  to  see  her?  A.  At 
Mr.  Putnam's.  Q.  Where  was  that?  A. 
At  Denton,  N.  0.  Q.  What  train  did  you 
go  on  when  you  went  to  see  your  sister?  A. 
On  the  evening  train.     I  left  West  Durham 


somewhere  about  10  o'clodc  In  the  morning. 
Q.  What  time  did  you  get  to  Denton?  A. 
About  4:30  in  the  evening.  Q.  How  did  you 
go?  A.  I  went  from  here  to  Thomasville 
and  changed  trains  there  and  went  out  on 
the  Piedmont  Road.  Q.  From  here  to 
Thomasville,  what  road  do  you  travel  on? 
A.  On  the  Southern.  Q.  What  road  from 
Thomasville  to  Denton?  A.  Piedmont  Road. 
Q.  Was  there  any  other  railroad  there?  A. 
No,  sir.  Q.  Did  that  road  run  on  Sunday? 
A.  No,  sir.  Q.  Was  there  any  train  that  you 
could  have  reached  Denton  on  before  Mon- 
day after  the  morning  train  passed  West 
Durham  on  Saturday  morning?  A.  No,  sir; 
not  until  4 -.30  Monday  evening.  Q.  State 
whether  or  not,  if  you  had  gotten  the  tele- 
gram on  Saturday  morning  before  the  west- 
bound train  arrived,  state  whether  or  not 
you  would  have  gone?  A.  Yes,  sir;  I  would 
have  g(Hie  as  quick  as  I  could  get  there.  Q. 
Could  you  have  gone?  A.  Yes,  sir;  by  rail. 
Q.  Did  you  have  sufficient  money  to  pay  your 
way  by  rail?  A,  No,  sir;  but  I  could  bor- 
row it,  I  suppose,  ftom  others.  Q.  Did  you 
have  some  money?  A.  Yes,  sir.  Q.  Mr.  Ful- 
ler asked  you  about  the  teauL  You  said 
you  never  made  a  trip  over  that  road?  A. 
No,  sir.  Q.  Wlhat  else  did  you  say  about  the 
money  to  hire  a  team?  A.  I  didn't  have  it, 
though  I  could  borrow  it.  I  had  Just  about 
enough  to  make  railroad  fare.  Q.  What  was 
your  condition  at  that  time  as  to  sleep  and 
health?  Were  you  able  to  have  made  the 
trip  at  night  if  you  had  been  there  and  had 
money  to  hire  a  team  and  could  have  gotten 
one?  A.  Not  safely.  I  didn't  want  to  under- 
take it  Q.  You  don't  know  whether  you 
could  have  succeeded  or  not?  A.  No,  sir. 
Q.  State  whether  or  not  your  failure  to  get 
to  the  funeral  of  your  sister  has  caused  you 
any  mental  suffering  or  anguish?  A.  Yes, 
sir;   it  certainly  has." 

There  is  also  evidence  on  the  part  of  the 
plaintiff  which  detracts  materially  from  the 
evidence  we  have  quoted;  but  we  are  not  at 
liberty  to  rest  our  opinion  upon  contradic- 
tions in  the  evidence,  as  the  law  commits 
to  the  Jury  the  duty  of  determining  the 
weight  that  shall  be  given  to  the  evidence. 

Reversed. 

OBO  N.  C.  332) 

FOUST  et  al.  v.  KUYKBNDAIiL. 

Appeal  of  OLDHAM. 

(Supreme  Oourt  of  North  Carolina.     Oct  80, 

1912.) 

EXECITTOBB    AND    AdMINIBTRATOBS    (|    806*)— 

Sale  of  Land  to  Pat  Debts— Offbe— Ac- 
ceptance. 

In  a  proceeding  to  partition  a  decedent's 
real  estate,  an  order  was  entered  appointing 
commissioners  to  set  apart  10  acres  to  be  sold 
for  the  payment  of  debts  and  expenses  of  ad- 
ministration. Thereafter  an  adjoining?  owner 
submitted  an-  offer  for  10  acres  of  the  dece- 
dent's land  described  by  him.  The  offer  was 
reported   to   the  clerk   who  entered   an  order 
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appointing  a  commlBsioner  to  sell  to  such  ad- 
joining owner,  and  convey  to  him  after  the 
land  had  been  set  apart  aa  theretofore  order- 
ed. The  land  subsequently  set  apart  did  not 
entirely  coincide  with  that  described  in  the 
offer.  Held  that,  since  the  order  was  to  sell 
10  acres  to  be  thereafter  set  apart,  there  was 
no  acceptance  of  the  offer,  and  the  purchaser, 
not  being  bound  by  his  offer,  acquired  no  rights 
under  the  order  of  the  clerk  in  Uie  land  sub- 
sequently set  apart 

[Ed.  Note. — For  other  cases,  see  Ebcecutors 
and  Administrators,  Cent  Dig.  §|  1604-1506; 
Dec.  Dig.  §  36a*] 

Appeal  from  Superior  Court,  Guilford 
County;   Whedbee,  Judge. 

Proceeding  by  J.  Eugene  Foust  and  others 
against  EX  D.  Kuykendall,  guardian,  for  the 
partition  of  land.  From  an  order,  J.  D.  Old- 
ham, claiming  to  be  a  purchaser  of  part  of 
the  land,  appeals.    Affirmed. 

This  proceeding  was  commenced  for  the 
partition  of  certain  lands  among  the  heirs 
of  J.  W.  Foust,  and  the  administrator  of 
Foust  was  made  a  party.  It  was  admitted 
that  It  wiould  be  necessary  to  sell  a  part  of 
said  land  for  the  payment  of  debts,  and  It 
was  agreed  that  before  the  division  was 
made  10  acres  on  the  east  side  of  said  land 
should  be  laid  off  for  that  purpose  by  com- 
missioners appointed  by  the  court  On  March 
30,  1912,  the  clerk  made  an  order  directing 
'that  J.  H.  Johnson,  EX  F.  Paschal,  and  O^ 
C  Townsend  be  and  they  are  hereby  ap- 
pointed commissioners  to  lay  off  and  set 
apart  10  acres  on  the  east  side  of  said  tract 
of  land,  whidi  said  10  acres  is  to  be  sold 
under  order  of  this  court  In  this  cause  at 
a  later  day  to  create  assets  with  which  to 
pay  debts  outstanding  against  the  estate  of 
the  said  Jos.  W.  Foust  and  the  charges  of 
administration.  Said  commissioners  are  au- 
thorized and  directed  to  employ  a  surveyor 
of  their  own  selection  In  laying  off  said  10 
acres  of  land.  And  this  cause  Is  retained 
for  further  orders."  On  May  13,  1912,  be- 
fore said  commissioners  had  laid  off  said  10 
acres^  J.  D.  Oldham  made  the  following  offer 
to  the  administrator  of  said  Foust:  '*I  here- 
by offer  yon  the  sum  of  three  hundred  and 
fifty  dollars  ($350)  at  private  sale  for  ten 
acres  of  land  of  the  Joseph  W.  Foust  estate, 
said  land  to  be  laid  off  west  of  the  lands 
belonging  to  L.  A.  Carmen  and  myself.  In 
the  town  of  Whltaett,  N.  C,  and  described  as 
near  as  may  be,  as  follows:  Beginning  at 
my  southwest  comer  and  running  nearly 
west,  about  950  feet,  to  a  stake  or  a  stone; 
thence  nearly  north,  about  675  feet,  to  a 
stake  or  a  stone;  thence  nearly  east,  about 
660  feet,  to  said  CSarmeu^s  line;  thence 
about  south  with  said  Carmen's  line,  351 
feet,  to  Carmen's  comer;  thence  with  Car- 
men's line,  about  east  about  300  feet,  to 
my  comer  with  Carmen;  thence  with  my 
line  about  south  to  the  beginning  comer  224 
feet.  As  an  additional  consideration  for  the 
purchase  above  proposed,  I  agree  to  release 


from  the  operation  of  a  lease  executed  to 
me  by  the  said  Joseph  W.  Foust  any  lands 
Included  in  same  and  not  Included  in  the 
proposed  purchase.  Said  offer  Is  made  sub- 
ject to  be  wlthdravm.  If  not  accepted  In  ten 
days;  and  upon  the  express  condition  that 
a  good  title,  free  from  all  encumbrances  is  to 
be  given  me.  Cbsh  to  be  paid  ui)on  the  de- 
livery of  the  deed." 

The  administrator  reported  this  offer  to 
the  clerk  on  the  21st  day  of  May,  1912,  and 
on  the  same  day  the  clerk  made  an  order  In 
the  caufee,  concluding  as  follows:  '*Now, 
therefore,  it  is  ordered  and  adjudged  that 
J.  B.  Minor  be  appointed  a  commissioner  to 
sell  the  land  to  said  J.  D.  Oldham  at  private 
sale  at  said  sum  of  three  hundred  and  fifty 
dollars  ($350),  and  he  is  ordered  and  directed 
to  sell  said  land  and  to  convey  the  same  to 
the  said  J.  D.  Oldham  by  deed  in  fee  simple 
upon  the  payment  of  the  purchase  money, 
and  after  said  land  has  been  set  apart,  as 
heretofore  ordered."  On  June  15,  1912,  fU 
A.  Carmen  made  an  offer  to  pay  $375  for 
the  10  acres  to  be  allotted.  On  June  25,  1912, 
the  commissioners  set  apart  said  10  acres, 
which  cover  only  In  part  the  land  described 
in  the  offer  of  said  Oldham.  In  July,  1912, 
the  administrator  reported  the  offer  of  said 
Carmen,  and  the  clerk  thereupon  rescinded 
and  set  aside  his  order  of  May  21,  1912,  and 
directed  that  the  10  acres  set  apart  by  the 
commissioners  be  sold  publicly,  according  to 
law.  The  said  Oldham  resisted  this  last 
order,  offered  to  pay  said  sum  of  $350,  and 
demanded  a  deed.  He  excepted  to  said  order, 
and  appealed  to  the  judge,  and  upon  the  ap- 
proval of  the  order  of  the  clerk  by  the  judge 
appealed  to  this  court 

John  A.  Barringer,  of  Greensboro,  for  ap- 
pellant Thos.  Cw  Hoyle,  of  Greensboro,  for 
appellee  administrator. 

ALLEN,  J.  The  offer  of  the  appelhint 
Oldham  was  to  pay  $350  for  10  acres  of  land 
described  by  metes  and  bounds.  The  accept- 
ance. If  the  order  of  May  21st  may  be  re^ 
garded  as  such,  was  to  sell  to  him  ten  acres, 
to  be  thereafter  set  apart  by  commissioners, 
for  the  sum  of  $350,  and  when  the  land  was 
allotted,  it  was  not  the  land  described  In  the 
offer.  Under  these  facts.  It  would  seem  that 
the  proposed  purchaser  would  not  be  bound 
by  his  offer,  and  that  he  has  acquired  no 
rights  in  the  land  laid  off  by  the  conunis- 
sioners. 

If  demand  had  been  made  on  him  after  the 
10  acres  had  been  set  apart  for  the  payment 
of  the  purchase  price  of  $350,  he  could  have 
resisted  payment  successfully,  upon  the 
ground  that  he  had  made  no  offer  to  buy  that 
lot  of  land,  and,  as  his  offer,  as  made,  has 
never  been  accepted,  he  has  acquired  no 
rights  in  the  premises. 

Affirmed. 
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(IfiO  N.  C.  27«) 

rOBK  et  Qz.  ▼.  Af  cGALIa 

{Supreme  Oonrt  of  North  Carolina.     Oct  30, 

1912.) 

1.  Executors  and  Administbatobs  (S{  473, 
474*)— Leg  ACiK»— Petition  to  Recover— 
Proof  Required. 

A  legacy  can  be  recovered  in  a  proceeding 
against  an  executor  ander  Revisal,  §  144.  only 
on  proof  that  assets  applicable  to  the  legacy 
have  come  into  his  hands,  unless  it  appears 
that  he  has  assented  to  the  legacy  or  has  ad- 
mitted possession  of  assets. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  IS  2041-2060; 
Dec  Dig.  SS  473,  474.*] 

2.  eixecutors  and  adnnnistrators  (§{  473, 
474*)— Legacies— Proceeding  to  Recover 
—Pleading. 

In  a  proceeding  against  an  executor  under 
Revisal,  S  144,  defendant  executor  is  proper- 
ly compelled  to  account,  if  the  answer  does 
not  raise  an  issue  in  bar  of  an  accounting. 

[Ed.  Note.— For  other  cases,  see  Ekecutors 
and  Administrators,  Cent  Dig.  SS  2011-2000; 
Dec.  Dig.  H  473,  474.*] 

3.  ExEcxrroRs  and  Administrators  (H  ^73, 
474*)— Legacies— Proceeding  to  Recover 
—Pleading. 

In  a  proceeding  under  Revisal,  |  144,  to 
recover  a  legacy  an  answer  by  the  executor 
stating  that  no  assets  have  come  to  hand,  that 
none  could  be  acquired  by  him,  and  that  ail 
the  general  personalty  left  by  testator,  was 
consumed  by  his  family  for  their  support  be- 
fore defendant  qualified,  is  insufficient  as  a 
plea  in  bar  of  an  accounting. 

[Ed.  Note.— For  other  cases,  see  E2xecutors 
and  Administrators,  Cent  Dig.  ||  2041-2060; 
Dec  Dig.  tS  473.  474.*] 

4.  Clerks  op  Courts  (S  66*)— Receivers- 
Power  TO  Appoint. 

In  a  proceeding  under  Revisal,  |  144, 
against  an  executor  to  recover  a  legacy,  the 
clerk  of  the  superior  court  has  no  power  to 
appoint  a  receiver;  appointment  of  a  receiv- 
er generally  being  required  to  be  made  by  a 
judge. 

[Bd.  Note.— For  other  cases,  see  Clerks  of 
Courts,  Cent  IMg.  |{  08-100;  Dec.  Dig.  i 
66.*] 

5.  Receivers  ({  35* )—Notice— Necessity. 

Appointment  of  a  receiver  for  property 
without  notice  to  the  owner  is  improper. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  {§  54-60;    Dec  Dig.  {  36.*] 

6.  Executors  and  Administrators  (§§  473, 
474*)— Legacies— Proceeding  to  Recover 
—Parties. 

In  a  proceeding  under  Revisal,  §  144,  to 
recover  a  legacy,  persons  whose  interests  un- 
der the  will,  will  be  affected  by  the  order  or 
judgment  are  necessary  parties. 

[Ed.  Note.— For  other  cases,  see  Elxecutors 
and  Administrators,  Cent  Dig.  H  2041-2060; 
Dec  Dig.  {S  473,  474.*] 

Appeal  from  Superior  Court,  Scotland 
County ;   H.  W.  Whedbee,  Judge. 

Petition  by  W.  B.  York  and  another 
against  Mary  McCall,  J.  B.  McCairs  execu- 
trix, to  recover  a  legacy.  From  a  judgment 
in  the  Superior  Court  remanding  the  cause 
to  the  clerk  with  instructions  to  settle  and 
certify  issues  to  the  Superior  Court  for  a 
Jury  trial,  plaintiffs  appeal.    Modified. 

The  suit  was  a  petition  to  recover  a  legacy 
of  $500  in  the  will  of  J.  B.  McCall,  deceased. 
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to  his  daughter  Maggie,  now  married  to  her 
coplalntifr,  W.  E.  York.  This  legacy  by  the 
terms  of  the  will  was  payable  primarily 
upon  the  *'rents  of  the  home  place**  under 
lease  at  the  time  of  his  death  to  defendant, 
the  duration  and  terms  of  which  do  not  ap- 
pear, and  at  the  termination  of  the  lease 
the  same  homestead  was  devised  chiefly  to 
others.  Before  the  clerk  on  perusal  of  the 
pleadings  there  was  judgment  for  the  legacy, 
appointing  a  receiver  to  take  charge  of  said 
home  place  and  pay  said  legacy  from  rents. 
On  the  hearing  in  the  superior  court,  his 
honor,  being  of  opinion  that  there  were  Is- 
sues arising  on  the  pleadings  to  be  deter- 
mined, entered  judgment  remanding  the 
cause,  witii  directions  to  settle  and  certify 
the  Issues  to  the  superior  court  for  trial  by 
jury  in  term.  Plaintiff  excepted  and  appeal- 
ed. 

Walter  H.  Neal,  of  Laurinburg,  for  appel- 
lants. 

HOKE,  J.  [1]  By  express  enactment  In 
this  state  (Rev.  {  144)  a  petition  may  be  en- 
tered hefore  the  clerk  of  the  superior  court 
ifor  recovery  of  a  legacy  and  prosecuted  as 
In  otiher  cases  of  q;)ecial  proceedings.  Un- 
less, however,  the  executor  has  assented  to 
the  legacy  or  the  admission  of  assets  other- 
wise is  made  to  appear,  a  recovery  can  be 
had  only  on  proof  that  assets  have  come  Into 
the  hands  of  the  executor  applicable  to  the 
claim,  or  that  they  should  have  been  ac- 
quired and  held  in  the  proper  performance 
of  the  duties  incident  to  the  position.  Cross- 
well,  £2xec.  &  AdmliL  p.  360;  Pritchard  on 
Wills,  i  783.  According  to  the  terms  of  the 
will  annexed  as  an  exhibit  and  made  a  part 
of  the  complaint,  this  Is  what  is  called  a 
demonstrative  legacy,  payable  primarily  oat 
of  the  "rents  of  the  home  place,"  and  then 
under  certain  contingencies  payable  by  the 
executrix  as  part  owner  of  a  place  in  South 
Carolina  known  as  the  "Neck  place,'*  and,  in 
case  of  both  sources  fkillng  and  under  prin- 
ciples of  law  applicable,  out  of  the  general 
assets  of  the  estate.  1  Underhlll,  |  406,  p 
555;  18  A.  &  E.  (2d  Ed.)  p.  722.  From  a 
perusal  of  pleadings  in  the  cause  it  appears 
that  Jas.  B.  McCall,  the  testator,  died  in 
1804,  having  made  his  last  will  and  testa- 
ment, and  appointing  his  daughter,  Mary, 
the  present  defendant,  as  executrix;  that 
the  testator  at  the  time  of  his  death  owned 
the  "home  place,*'  which  was  then  under  a 
lease  to  this  daughter.  He  also  had  a  claim 
on  the  "Neck  place,'*  a  tract  of  land  In  South 
Carolina,  and  which  has  since  been  acquired 
by  this  daughter  under  the  terms  of  the  will, 
and  also  a  lot  of  personal  property.  By  the 
terms  of  the  will  the  executor  Is  charged 
with  the  duty  of  paying  plaintiff's  legacy 
from  funds  designated  and  in  hand,  and 
with    the   proper   administration   of  assets 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  a  Rep'r  Indexes 
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available,  or  which  shorild  hare  been.  In  the 
proper  perfonnance  of  her  duties,  Including 
the  rents  of  the  "home  place'*  certainly  to 
the  extent  of  those  rents  that  were  due  and 
payable  under  the  lease. 

[2,  3]  There  Is  nothing  In  the  answer  which 
raises  any  Issue  in  bar  o^  an  accounting  by 
defendant,  and  it  Is  only  pleas  of  that  char- 
acter which  prevent  such  a  course.  Oldam 
r.  Rieger,  145  N.  C.  254,  58  S.  B.  1091 ;  Jones 
V.  Wooten,  137  N.  0.  421,  49  S.  B.  915;  Roy- 
ster  v.  Wright,  118  N.  C.  152,  24  Sw  B.  746; 
Garr  v.  Askew,  94  N.  CX  194.  It  is  true  she 
arers  In  general  terms  that  no  assets  have 
have  come  to  hand,  and  that  none  could  have 
been  acquired  by  her,  and,  further,  that  the 
general  personal  property  left  by  the  testa- 
tor was  all  consumed  by  the  famUy  and  used 
In  their  support  prior  to  defendant's  qualify- 
ing, but  on  the  facts  presented  and  admitted 
in  the  {headings  these  averments  only  raise 
questions  of  fact  affecting  the  course  and  re- 
sult of  the  account,  and  may  not  be  consld- 
.  ered  as  pleas  In  bar.  Yelverton  v.  Coley,  101 
N.  C.  248,  7  8.  B.  672 ;  Heavens  v.  Goodrich, 
98  N.  C.  217,  3  S.  E.  516;  Carr  v.  Askew, 
supra ;  Grant  v.  Hughes,  96  N.  a  186,  2  S. 
B.  339. 

[4]  While  holding  that  there  are  no  Issues 
of  fact  In  bar  of  an  account  raised  by  the 
pleadings,  the  judgment  as  entered  by  the 
clerk  cannot  be  sustained.  As  we  have  en- 
deavored to  show,  in  an  action  of  this  char- 
acter, a  judgment  for  the  legacy  may  only  be 
entered  on  showing  assets  In  hand  applicable 
to  the  claim,  or  that  such  assets  should  have 
been  acquired  in  the  proper  performance  of 
defendant's  duties.  And  that  portion  of  the 
judgment  appointing  a  receiver  must  also  be 
set  aside.  A  clerk  of  the  superior  court  is 
not  allowed  to  appoint  a  receiver  to  take 
charge  of  property,  unless  the  right  Is  given 
in  express  terms,  or  is  necessarily  incident  to 
powers  which  are  so  conferred.  Possibly 
under  section  35  of  the  Code  a  derk  might 
make  such  an  appointment  when  it  was  nec- 
essary to  the  proper  preservation  of  the 
estate,  but,  as  a  general  role,  the  appoint- 
ment of  a  receiver  must  be  made  by  a  Judge. 
Revisal,  f  846  et  seq. ;  Parks  v.  Sprinkle,  64 
N.  O.  637. 

[S]  And,  in  any  event,  no  order  affecting 
the  interest  of  an  owner  of  property  should 
be  made,  unless  such  owner  is  a  party,  and 
has  been  given  opportunity  to  be  heard.  In 
suits  of  the  character,  it  has  heretofore 
been  usual  to  make  all  persons  interested  in 
the  distribution  of  the  estate  parties  to  the 
end  that  the  judgment  should  conclude  them 
and  the  better  afford  protection  to  the  ex- 
ecutor.    Prltchard  on  Wills,  §  782. 

[8]  But,  In  any  event,  before  any  orders 
or  judgments  Are  made  in  the  present  case 
affecting  the  rights  and  Interests  of  the  ulti- 
mate devisees   and   owners   of   this   "home 


place,"  such  owners  certainly  should  be  made 
parties  of  record.  The  court  had  the  right 
in  its  discretion  to  remand  the  cause  to  the 
clerk  for  further  proceedings.  Rev.  {  614. 
And,  for  the  reasons  and  to  the  extent  stat- 
ed, we  think  his  honor's  order  setting  aside 
the  judgment  of  the  clerk  should  be  affl^rmed. 
But  on  the  pleadings  as  they  now  appear  we 
are  of  opinion  that  judgment  should  be  en- 
tered that  the  defendant  account;  that,  if 
the  lease  has  expired  and  it  is  proposed  to 
ask  for  orders  making  further  appropriation 
of  the  rents  of  the  "home  place"  to  satisfac^ 
tlon  of  plaintiff's  daim,  the  owners  of  that 
property  must  be  made  parties.  This  will  be 
certified  that  further  proceedings  be  had  In 
accordance  with  this  opinion,  and  the  costs 
will  be  paid  equally  by  parties  plaintiff  and 
defendant 
Modified. 


(128  Ga.  786) 
FOWLER  et  al.  v.  PARKS  et  al. 
(Supreme  Conrt  of  Georgia.     Oct.  16,  1912.) 

(SyUahuw  hy  the  Court.) 

h  AlIENDMENTS  TO  PETITION— NO  EbBOB. 

Tliere  was  no  error  in  allowing  the  two 
amendments  to  tiie  petition. 

2.  Appeal  and  E&bob  ((  1050^  —  Review— 
Habuless  Ebbob->A omission  or  Evidence. 

Agency  cannot  be  proved  by  testimony  of 
the  sayings  of  the  purported  agent;  but  ander 
the  pleadings  and  evidence,  including  the  claim 
of  right  asserted  by  one  of  the  defendants,  the 
admission  in  evidence,  at  an  interlocutory  bear- 
ing, of  the  statements  of  certain  persons  who 
cut  and  removed  wood  from  the  land  that  they 
were  acting  under  the  direction  of  a  named 
principal,  will  not  require  a  reversaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  1068,  1069,  4153-4157, 
4166;    Dec  Dig.  {  1060.^] 

3.  Injunction  (|  127*)— iNTERLoCtTTOBY  In- 
junction—Pboceedinqs  to  Pbocube— Evi- 
dence. 

Where  the  plaintiffs  alleged  that  they 
claimed  title  to  land  under  the  provisions  of  a 
will,  the  fact  that  they  did  not  allege  that  such 
will  had  been  probated  was  not  sufficient  to 
canse  the  exclusion  from  evidence  of  a  certi- 
fied copy  of  the  will  and  probate,  when  offered 
upon  an  interlocutory  application  for  injunc- 
tion by  the  devisees  to  protect  their  i>oases«ion. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  |  277;    Dec.  Dig.  {  127.«] 

4.  Interlocittort  Injunction  —  Discbetion 
OP  Tbial  Coubt. 

Under  the  pleadings  and  evidence,  there 
was  no  abuse  of  discretion  in  granting  an  in- 
terlocutory Injunction. 

5.  Appeal  and  Ebbob  (|  054*)  *— Re  view  — 
DiscBETtON  or  Tbial  Coubt— Intbblocu- 
TOBT  Injunction. 

The  presiding  judge  granted  an  injunction, 
with  a  restraining  order  also  against  tb«  plain- 
tiffs, and  requiring  them  to  give  a  bond,  ao  as 
to  preserve  the  status  until  the  final  trial.  He 
did  not  pass  upon  the  demurrers  as  such,  or 
make  specific  rulings  of  law  as  the  basis  of  his 
decision;  nor  is  the  case  so  clearly  controlled 
by  a  question  of  law  as  to  require  this  court 
to  deal  with  it  upon  that  basis.  The  order 
granted  by  the  presiding  judge  (with  a  cor- 
rection  hereinafter  indicated)   being  authoriz- 
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ed,  under  the  pleadinfs  and  eyidence,  as  a  pre- 
senrative  exercise  of  discretion,  pendente  lite» 
this  court  will  not  reverse  it,  or  un(fertake  to 
determine  finally  the  ultimate  rigbtj  of  the 
parties,  or  to  decide  the  various  questions  rais- 
ed by  the  demurrer. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3818-5821;  Dec.  Dig. 
$  954.*] 

6.  Injunction  (|  148*)— Appeal  and  Ebbob 
({  1152*)— Bond   of   Plaintiffs— Disposi- 
tion OF  Cause— GoRBEcnoN  of  Judgment. 
The  part  of  the  order  requiring  a  bond  to 
be  ji^ven  is  not  accurately  adjusted  to  the  ruling 
which  the  judge  made  in  granting  the  injunc- 
tion, in  that  it  requires  "the  defendants"  to 
give  to  "the  plaintiffs*'  (naming  one  of  the  de- 
fendants) a  Dond  conditioned  to  pay  such  de- 
fendant any  and  all  amounts  of  rent  that  may 
be  recovered  against  them  "for  the  use  of  a 
seven-eighths  interest  in  said  land,"  etc. 

The  plaintiffs  claimed  undivided  interests. 
The  defendants  claimed  the  entire  title.  As 
the  plaintiffs  were  left  in  possession  under  the 
protection  of  an  injunction,  if  a  boud  was  re- 
quired of  them,  it  should  have  covered  the  use 
of  the  land,  and  not  of  seven -eighths  interest 
in  it,  leaving  out  of  view  the  other  eighth  in- 
terest; the  possession  of  the  latter  accompany- 
ing that  of  the  seven-eighths.  But  this  will 
not  require  a  reversal  Direction  is  given  that 
the  words  "seven-eighths  interest  in'^be  elimi- 
nated from  the  order,  and  the  inaccurate  refer- 
ence to  the  parties  be  corrected. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §j  323-534;  Dec.  Dig.  %  148;*  Ap- 
peal and  Error,  Cent  Dig.  {§  4483-4496;  Dec. 
Dig.  S  1152.«] 

Error  from  Superior  Court,  Worth  County; 
Frank  Park,  Judge. 

Action  by  Addle  Parks  and  others  against 
r.  J.  Fowler  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed, with  direction. 

Claude  Payton,  of  Sylvester,  C.  B.  Hay,  of 
^yivebcer,  and  Payton,  Hay  &  NottLngham,  of 
Sylvester,  for  plaintiffs  In  error.  Perry,  Foy 
&  Monk,  of  Sylvester,  for  defendants  In  er- 
ror. 

LUMPKIN,  J.  Judgment  affirmed,  with  di- 
rection.   All  the  Justices  concur. 


(160  N.  C.  26) 

BAGGETT  et  al.  v.  JACKSON  et  aL 

(Supreme  Court  of  North  Carolina.     Oct.  30, 

1012.) 

1.  Partition   (|  34*)— Dower— Jurisdiction 
^Procbbdino  Befobx  Clerk. 

A  proceeding  for  partition  was  properly 
Institnted  before  the  clerk  of  the  superior 
court,  notwithstanding  a  widow  was  entitled 
to  a  dower  estate  in  the  land,  under  revisal, 
I  2517,  allowing  dower  to  be  allotted  and  a 
partition  among  tenants  In  common  in  the 
same  proceeding. 

[E3d.    Note.— For  other  cases,  see   Partition, 
Cent  Dig.  S|  88,  90 ;   Dec.  J>\g.  S  34.*] 

2.  Partition  (§  88*) — Suit— Institution  Be- 
fore Clerk— Removal  to  Superior  Court. 

Where  a  partition  suit,  instituted  before 
the  clerk,  was  removed  to  the  superior  court 
in  term,  that  court  had  jurisdiction  to  fully 
determine  all  matters  in  controversy;    and  it 


was  therefore  Immaterial  whether  It  was  prop- 
erly begun  before  the  clerk. 

[EJd.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  §§  91,  92;    Dec.  Dig.  |  88.*] 

3.  Partition  (§  12*)— Titlb— Precedent  Life 
Bbtate—Effect. 

Revisal,  §  2508,  provides  that  the  existence 
of  a  life  estate  in  any  land  shall  not  be  a 
bar  to  a  sale  for  paftition  of  the  remainder  or 
reversion  thereof,  and  that  for  the  nurposes  of 
partition,  the  tenants  in  common  shall  be  deem- 
ed seised  and  possessed  as  if  no  life  estate  ex- 
isted; but  the  partition  shall  not  interfere 
with  the  possession  of  the  life  tenant  during 
the  existence  of  his  estate.  Held^  that  such 
section  was  not  limited  to  "a  sale  for  parti- 
tion," but  extended  also  to  a  suit  in  which  par- 
tition was  made  in  kind ;  and  hence  the  ex- 
istence of  a  dower  estate  In  the  land  was  no 
objection  to  a  suit  for  an  actual  partition  of 
the  remainder. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  §{  38-51 ;    Dec.  Dig.  §  12.*] 

4.  Deeds  (|  143*)— Creation. 

Where  the  grantors  of  certain  land  exe- 
cuted a  deed  containing  a  provision,  "We  do 
except  our  lifetime  on  said  land/'  such  provi- 
sion was  sufficient  as  a  reservation  of  a  life 
estate  to  both  the  grantors,  husband  and  wife. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  if  453-165,  465-468;   Dec  Dig.  %  143.*1 

5.  Infants  (§8  26,  31*)— Deed— Vauditt. 

An  infant  8  deed  is  voidable  only  and  not 
void,  and  must  be  disaffirmed  by  him,  if  at  all, 
within  three  years  after  he  comes  of  age. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  $|  27-34,  46,  50-63;  Dec.  Dig.  i§ 
26,  31.*] 

Appeal  from  Superior  Court,  Sampson 
County;    Carter,  Judge. 

Partition  proceeding  by  W.  L.  Baggett  and 
others  against  D.  D.  Jackson  and  others. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peaL    Modified  and  affirmed. 

This  proceeding  was  commenced  before  the 
derk,  and,  on  Issue  Joined,  was  transferred 
to  the  superior  court,  at  term,  to  be  tried. 

The  petitioners  are  seven  children  of 
Charles  Baggett,  Including  Anson  Baggett, 
who  allege  that  as  heirs  of  Charles  Baggett 
they  are  tenants  In  common  of  two  tracts  of 
land,  one  containing  42  acres,  and  the  other 
11%  acres,  subject  to  the  dower  right  of  the 
widow  of  Charles  Baggett,  the  defendant  M. 
A.  Baggett  They  further  allege  that  Anson 
Baggett  is  not  entitled  to  any  part  of  said 
land,  because  he  had  been  fully  advanced  by 
the  conveyance  to  him  by  Charles  Baggett 
and  wife  of  42  acres  of  land,  not  described 
In  the  petition ;  that  the  other  defendant,  D. 
D.  Jackson,  who  Is  the  son  of  M.  A.  Baggett 
by  a  former  marriage,  has  no  Interest  In 
said  land;  that  he  and  his  mother  are  In 
possession  of  all  of  said  land ;  and  that  this 
possession  la  wrongful  as  to  all  except  so 
much  thereof  as  may  be  set  apart  for  dow- 
er ;  and  they  ask  that  the  dower  be  allotted 
and  the  land  divided,  subject  to  the  dower. 
Into  six  shares,  one  share  to  be  assigned  to 
each  of  the  petitioners,  except  Anson  Bag- 
gett, who  Joins  in  the  i)etition. 
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The  defendants  deny  the  material  parts 
of  the  petition,  and  allege  that. the  defend- 
ant M.  A  Baggett  Is  the  owner  of  a  life  es- 
tate In  said  land,  and  that  the  defendant  D. 
D.  Jackson  Is  the  owner  In  fee  of  the  re- 
mainder. 

When  the  proceeding  was  called  for  trial, 
and  before  any  evidence  was  Introduced,  the 
defendants  moved  to  dismiss,  "for  that  this 
conrt  has  no  Jurisdiction  to  hear  this  pro- 
ceeding, as  it  was  started  before  the  clerk, 
for  partition,  and  plaintiffs  allege  that  they 
are  not  In  possession  of  said  land."  His 
honor  overruled  the  motion,  and  defendants 
excepted. 

It  was  admitted  that,  prior  to  the  24th 
day  of  August,  1887,  Charles  Baggett  was 
the  ovimer  in  fee  of  the  land  described  In 
the  petition,  and  that  the  petitioners  are  his 
heirs,  and  the  defendant  M.  A  Baggett  his 
widow.  On  the  24th  day  of  August,  1897, 
the  said  Charles  Baggett  and  wife,  M.  A. 
Baggett,  conveyed  said  land  in  fee  to  the  de- 
fendant D.  D.  Jackson,  by  deed,  in  which  ap- 
pears the  following  clause,  immediately  after 
the  description  of  said  land:  "We  do  except 
our  lifetime  on  said  land."  On  the  13th  day 
of  July,  1906,  the  said  D.  D.  Jackson  and 
wife  executed  a  deed  to  the  said  Charles 
Baggett,  by  which  they  puri)orted  to  recon- 
vey  said  land  to  him  in  fee,  which  deed  was 
duly  registered  on  August  15,  1906.  It  was 
also  admitted  that  D.  D.  Jackson  became  21 
years  of  age  on  September  19,  1908;  that 
Charles  Baggett  died  on  June  10,  1910 ;  and 
that  this  proceeding  was  commenced  on  Sep- 
tember 27,  1911. 

The  defendant  JadESon  testified  as  follows: 
''I  was  living  with  Charles  Baggett  when  he 
died;  made  a  crop  there  that  year.  Frank 
Williams  stayed  there  1900.  I  helped  him 
once  in  a  while  when  wanted.  I  lived  on 
Mr.  Martin  Tew*s  land.  I  helped  wait  on 
Charles  Baggett  until  his  death.  I  left  once 
for  nine  months,  first  at  Robert  Jackson's 
place,  and  then  in  Johnston  county.  In  that 
time  I  did  not  work  on  the  land;  but  I 
went  with  Charles  Baggett  to  see  a  doctor 
and  paid  the  doctor's  bill.  While  I  was  off, 
my  brother  stayed  there,  and  I  went  back. 
Charles  Baggett  knew  I  was  going,  and  did 
not  object  When  I  went  off  this  time,  two 
of  the  girls  were  married  and  moved  off. 
Only  one  single,  and  she  married  during  that 
nine  months.  A  few  years  later  I  moved  off 
on  Mr.  Tew's  place,  and  tended  one  crop  and 
moved  back.  I  gave  in  the  land  for  taxes 
after  Charles  Baggett  died,  and  paid  the 
taxes  since."  Cross^xaminatlon:  "I  used 
what  was  made  in  1910  supporting  the  fam- 
ily. I  shot  Mr.  Aulsey  Tew's  hog  and  paid 
him  $5  for  it,  and  left  and  went  to  Johnston 
county.  I  came  back  a  great  many  times." 
Redirect  examination:  "I  administered  on 
Charles  Baggett's  estate.  Mr.  Cooper  was 
my  lawyer.  I  paid  all  the  heirs  their  part 
of  the  personal  property." 


There  was  no  evidence  of  a  disaffirmance 
of  the  deed  of  D.  D.  Jackson,  other  than 
that  set  out 

His  honor,  being  of  opinion  that  the  de- 
fendant M.  A  Baggett  was  not  the  owner  of 
a  life  estate  under  tbe  exception  in  the  deed 
from  Charles  Baggett  and  wife,  but  was  en- 
titled to  dower,  and  the  defendant  Jadcson 
having  failed  to  disaffirm  his  deed  for  three 
years  after  he  became  21  years  of  age,  be- 
fore the  commencement  of  this  proceeding, 
directed  the  jury  to  so  find,  and  the  defend- 
ants excepted.  Judgment  was  rendered,  de- 
claring the  interests  of  the  parties,  and  ap- 
pointing commissioners  to  allot  dower  and 
to  divide  the  lands.  The  defenditnts  again 
excepted,  upon  the  ground  that  if  the  plain- 
tiffs had  any  interest  in  the  land  it  was  a 
remainder  interest  after  a  life  estate,  and 
that  such  Interest  was  not  the  subject  of  an 
actual  partition. 

Faison  &  Wright,  of  Cliaton,  for  appel- 
lants. Geo.  B.  Butler,  of  Clinton,  for  ap- 
pellees. 

ALLEN,  J.  [1]  The  motion  to  dismiss  was 
made  before  the  introduction  of  evidence,  and 
was  necessarily  based  on  the  allegations  of 
the  petition,  which  are  fully  authorized  by  the 
provisions  of  section  2517  of  the  Revlsal,  al- 
lowing dower  to  be  allotted  and  a  partition 
among  tenants  in  common  in  the  same  pro- 
ceeding. The  presence  of  the  other  defend- 
ant, Jackson,  if  not  shown  to  be  a  necessary 
party  by  the  petition,  was  Immaterial,  ex- 
cept as  affecting  costs.  Ormond  v.  Ins.  Co., 
145  N.  a  142,  58  S.  B.  997. 

[2]  If,  however,  the  proceeding  was  Im- 
properly instituted  before  the  clerk,  to  which 
we  do  not  give  our  assent,  when  it  was  trans- 
ferred to  the  superior  court  In  term,  that 
court  had  jurisdiction  to  fully  determine  all 
matters  in  controversy.  Faison  v.  Williams, 
121  N.  C.  153,  28  S.  B.  188;  Roseman  v. 
Roseman,  127  N.  C.  496,  37  S.  E.  518;  Lu- 
ther V.  Luther,  157  N.  C.  502,  73  S.  B.  102; 
Williams  V.  Dunn,  158  N.  O.  402,  74  S.  E.  99. 

[3]  We  are  also  of  opinion  that  his  honor 
held  correctly  that,  although  the  defendant 
M.  A  Baggett  might  be  the  owner  of  a  life 
estate  in  the  lands  described  in  the  petition, 
the  petitioners  could  have  actual  partition  of 
the  remainder.  The  law  was  otherwise  prior 
to  chapter  214  of  Laws  of  1887,  section  2  of 
which  is  copied  in  section  2508  of  the  Revl- 
sal, which  reads  as  follows:  *'The  existence 
of  a  life  estate  in  any  land  shall  not  be  a 
bar  to  a  sale  for  partition  of  the  remainder 
or  reversion  thereof,  and  for  the  purposes  of 
partition  the  tenants  in  common  shall  be 
deemed  seised  and  possessed  as  If  no  life  es- 
tate existed.  But  this  shall  not  interfere 
with  the  possession  of  the  life  tenant  dur- 
ing the  existence  of  his  estate." 

The  first  part  of  the  section  is  susceptible 
of  the  construction  contended  for  by  the  de- 
fendants, that  It  applisB  only  to  cases  of 
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sales  foff  partition  and  not  to  actual  partition; 
bat  the  change  in  the  use  of  terms  in  the  stat> 
ute  from  ''a  sale  for  partition"  to  ''purposes 
of  partition/*  and  the  cautionary  provision, 
"But  this  shall  not  Interfere  ¥rith  the  posses* 
sion  of  the  life  tenant  during  the  existence  of 
bis  estate,"  show  that  it  was  intended  to  coy- 
er both  sales  for  partition  and  actual  parti- 
tion; and  it  has  been  so  held.  Gillespie  y. 
AUison,  U6  N.  O.  544,  20  S.  B.  627. 

In  the  Gillespie  Case  there  was  a  life  estate 
in  two  tracts  of  land,  and  the  Judge  of  the 
superior  court  ordered  a  sale  of  one  tract, 
because,  in  his  opinion,  this  course  would 
be  beneficial  to  the  parties,  and  an  actual 
dlYlsion  of  the  other,  and  on  appeal  this 
court  said:  ''The  second  section  provides 
for  the  actual  partition  of  the  other  tract, 
not  to  Interfere  with  the  possessicm  of  the 
life  tenabt  or  her  assignee  during  the  eXr 
isteuce  of  her  estate." 

[4]  This  briugs  us  to  the  consideration  of 
the  effect  of  the  clause  in  the  deed  of  Charles 
Baggett  and  wife,  M  A.  Baggett,  to  D.  D. 
Jackson,  "We  do  except  our  lifetime  on  said 
land,"  and  of  the  subsequent  deed  of  Jack- 
son to  Charles  Baggett. 

We  have  recently  held  in  a  number  of  cases 
that  in  the  construction  of  deeds  form  must 
yield  to  substance  r  that  the  end  U>  be  at- 
tained is  to  flud  the  intent  of  the  parties  as 
embodied  in  the  deed;  and  that  effect  must 
be  given  to  each  and  every  part  of  the  deed, 
if  this  can  be  done  by  auy  fair  and  reason- 
able c-oustruction  (Davis  v.  Frazier,  150  N. 
O.  451,  64  S.  E.  200;  Trlplett  v.  Williams, 
149  N.  C.  394,  63  S.  E.  79,  24  U  B.  A,  [N. 
S.]  514;  Acker  v.  Pridgen,  158  N.  O.  337, 
74  S.  E.  335;  Mldgett  v.  Meekius,  75  S.  E. 
72S,  at  this  term) ;  and  we  have  applied  the 
rule  to  clauses  in  deeds  very  much  like  the 
one  before  us.  In  re  Dixon,  156  N.  C  26, 
72  S.  Bw  71;  Thomas  v.  Bunch,  158  N.  a 
179,  73  S.  E,  899. 

In  the  last  case  the  clauses  in  the  deed 
in  the  Dixon  Case  and  in  the  Thomas  Case 
are  set  out,  and  the  conclusion  reached  by 
the  court  stated  as  follows:  "Language  of 
similar  import  and  almost  identical  with  that 
in  the  deed  before  us  was  considered  in  the 
case  of  In  re  Dixon,  156  N.  C.  26  [72  S.  a  71], 
and  it  was  there  held  that  the  grantee  took 
an  estate  in  remainder  after  the  death  of 
the  husband  and  the  wife.  In  this  deed 
the  language  is,  *and  a  life  estate  is  hereby 
reserved  by  said  Asa  Cooper  and  S.  A. 
Cooi)er,  his  wife,*  and  in  the  deed  in  the 
Dixon  Case,  *I,  the  ssAd  B.  A.  L.  Carr,  re- 
serving a  life  interest  for  myself  and  wife, 
Sarah  A.  L.  Carr,  in  the  above-described 
land;'  and  it  was  said  in  the  latter  case: 
'The  reservation  in  the  deed  is  valid,  and 
said  deed  did  not  become  effective  till  after 
the  death  of  the  grantor  and  his  wife.'  And 
again:  'Construing  the  whole  deed  as  writ- 
ten, there  is  here  a  reservation  of  the  whole 
for  the  life  of  the  grantor  and  his  wife,  with 


remainder  in  fee  to  their  danght^/  If  there 
la  any  difference  In  the  meaning  of  the  clauses 
in  the  two  deeds,  there  is  stronger  reason 
for  saying  that  the  deed  in  this  case  con- 
veys an  estate  In  remainder  to  the  grantee, 
because  in  the  deed  in  the  Dixon  Case  the 
husband  alone  was  the  grantor,  and  a  life 
interest  was  reserved,  while  in  this  the  hus- 
band and  wife  are  the  grantors,  ¥rlth  the 
reservation  of  a  life  estate,  ♦  •  •  We 
conclude  that  a  life  estate  was  reserved  to 
Asa  Cooper  and  S.  A  Cooper,  and  that 
Charles  B.  Bunch  was,  at  the  time  of  his 
death,  the  owner  of  an  estate  in  remainder, 
the  said  S.  A.  Cooper  being  then  alive,  and 
that  the  widow  of  said  Bunch  Is  not  ^itltled 
to  dower  or  a  homestead  therein." 

In  the  case  before  us,  the  use  of  the  words 
"we"  and  **our"  clearly  indicate  an  intent 
to  reserve  a  life  estate  for  the  husband  and 
wife,  which  should  not  be  defeated  by  con- 
struction, but  sustained* 

[S]  The  deed  of  Jackson  to  Charles  Bag- 
gett, Jackson  being  under  21  years  of  age 
at  the  time  of  its  execution,  was  not  yoid, 
but  voidable,  and  the  law  required  of  him 
that  he  should  disaffirm  it  within  three  years 
after  he  became  of  age;  otherwise  he  was 
bound  by  it  as  an  executed  conveyance. 
Weeks  v.  Wilkins,  134  N.  C.  521,  47  S.  B. 
24.  The  rule  is  not  unjust  to  the  infant,  be- 
cause he  is  given  ample  opportunity  after 
he  attains  his  majority  to  let  it  be  known 
that  he  repudiates  his  deed ;  and  it  is  neces- 
sary for  the  protection  of  purchasers,  as 
the  infancy  of  a  grantor  in  a  deed  is  not 
disclosed  by  the  record. 

In  We^s  y.  Wilkins,  supra,  the  question 
is  fully  considered,  and  Justice  Connor  quotes 
with  approval  section  91,  voL  1,  Devlin  on 
Deeds,  that:  "The  most  reasonable  rule 
seems  to  be  that  the  right  of  disaffirmance 
should  be  exercised  within  a  reasonable  time 
after  the  infant  attelns  his  majority,  or  else 
his  neglect  to  avail  himself  of  this  privilege 
should  be  deemed  an  acquiescence  and  affir- 
mation on  his  part  of  his  conveyance.  The 
law  considers  his  contract  a  voidable  one, 
on  account  of  its  tender  solicitude  for  his 
rights  and  the  fear  that  he  may  be  imposed 
upon  in  his  bargain.  But  he  is  certainly  af- 
forded ample  protection  by  allowing  him  a 
reasonable  time  after  he  reaches  his  major- 
ity to  determine  whether  he  will  abide  by 
his  conveyance,  executed  while  he  was  a 
minor,  or  will  disaffirm  it.  And  it  is  no  more 
than  Just  and  reasonable  that  if  he  silently 
acquiesces  in  his  deed,  and  makes  no  effort 
to  express  his  dissatisfaction  with  his  act, 
he  should,  after  the  lapse  of  a  reasonable 
time,  dependent  upon  circumstances,  be  con- 
sidered as  fully  ratifying  it." 

Again,  on  page  523  of  134  N.  C,  on  page  26 
of  47  S.  El,  he  considers  the  effect  of  the 
I>endency  of  a  life  estate,  and  says:  "But 
it  is  said  that  Mrs.  Hester  Weeks  owned  the 
life  estate,  and  that,  pending  such  estate,  he 
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bad  no  right  of  action  to  sue  for  the  possee- 
3ion  of  the  land.  We  do  not  think  this  ma- 
terial. His  right  to  disaffirm  his  deed  was 
entirely  independent  of  his  right  to  the  pos- 
session of  the  land.  He  could  easily  have 
disaffirmed  by  returning  the  purchase  money, 
or  by  some  other  unequlYocal  act  which 
would  have  put  innocent  purchasers  on  no- 
tice. He  could  have  brought  his  action  to 
remove  a  cloud  from  his  title,  under  Laws 
1893,  a  6." 

Upon  an  examination  of  the  record,  we 
find  no  disaffirmance  of  his  deed  by  Jack- 
son, and  hold  that  he  is  bound  by  It 

There  are  several  exceptions  in  the  record, 
which  we  have  examined;  but  it  is  not  nec- 
essary to  discuss  them,  as  the  facts  set  out 
are  determinative  of  the  rights  of  the  parties. 

The  decree  entered  in  the  superior  court 
will  be  modified  lo  accordance  with  this 
opinion  by  adjudging  that  M.  A.  Baggett 
is  the  owner  of  a  life  estate  In  the  lands  de- 
scribed in  the  petition,  and,  as  thus  modified, 
it  is  affirmed. 

Modified  and  affirmed. 


(138  Ga.  771) 

BISHOP  V.  BROWN. 
(Supreme  Court  of  Georgia.     Oct.  15,  1912.) 

(ByUaVff  hy  the  CourtJ 

1.  Injuwctiow    (I  129*)  —  Heabiro  —  Dis- 
missal. 

A  demurrer  on  the  ground  of  no  equity  in 
the  petition,  and  a  motion  to  dismiss  the  peti- 
tion, cannot  be  determined  by  the  trial  judge 
on  the  interlocutory  hearing  of  the  case  before 
the  regular  term  of  court  to  which  the  suit 
was  bronchi,  except  for  the  purpose  of  deter- 
mining whether  the  injunction  should  be  grant- 
ed. The  case  cannot  be  dismissed  on  such  mo- 
tion in  vacation. 

[Sid.  Note.— For  other  cases,  see  Injunction, 
Ont  Dig.  SI  279-287 ;   Dec.  Dig.  i  129.»1 

2.  Venue  (|  22*)  — Douicile  of  Pabtibb  — 
Statutory  Provisions. 

'  ''Eouity  cases  shall  be  tried  in  the  county 
where  the  defendant  resides  against  whom  sub- 
stantial relief  is  prayed."  Civ.  Code  1910,  { 
6640. 

[Ed.  Note.— For  other  cases,  see  Venue,  Gent 
Dig.  U  35-37;  Dec.  Dig.  |  22.*] 


3.  Venue  (S  15*) —Domicile  of  Parties  — 
"Ancillary  Proceedings." 

"Ancillary  proceedings"  may  be  filed  in 
eases  growing  out,  and  in  aid,  of  the  original 
proceedings,  in  the  same  court,  and  between 
the  same  parties,  for  the  purpose  of  rendering 
complete  justice  among  all  the  parties  at  in- 
terest (citing  Words  and  Phrases,  voL  1,  p. 
884). 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  S  22;    Dec.  Dig.  (  15.*] 

4.  Venue  (§  15*)— Domicile  op  Parties— An- 
cillary Proceedings. 

•  In  such  a  case,  however,  an  ancillary  pro- 
ceeding in  the  nature  of  an  equitable  petition 
to  cancel  a  deed  (and  to  enjoin  the  transfer  of 
the  property),  alleged  to  have  been  made  by  a 
judgment  debtor  to  his  wife  in  order  to  binder, 
delay,  and  defraud  his  creditors,  will  not  lie 
against  the  wife  in  the  county  other  than  that 
of  her  and  her  hasband's  residence,   where  it  | 


appears  that  she  was  not  a  party  to  the  orig- 
inal suit  in  the  comity  where  the  judgment  was 
obtained,  and  has  not  waired  jarisdiction  in  the 
court  of  the  county  other  than  that  of  her 
residence  by  any  act  on  her  part. 

[Ed.  Note.— For  other  cases,  see  Venue. 
Cent.  Dig.  {  22;    Dec.  Dig.  |  15.*] 

Error  from  Superior  Court,  Murray  Coun- 
ty; A.  W.  Fite,  Judge. 

Action  by  S.  A.  Brown  against  Mrs.  L.  L. 
Bishop  and  others.  Judgment  for  plaintlfl, 
and  Mrs.  Bishop  brings  error.    Reversed. 

Maddoz,  McCamy  &  Shumate,  of  Dalton, 
for  plaintiff  in  error.  W.  B.  Mann,  of  Dal- 
ton, for  defendant  In  error. 

UILL,  J.  In  this  case  S.  A.  Brown  filed 
his  equitable  petition  against  William  Pend- 
ley  &  Co.,  of  Murray  county,  and  U  L.  Bish- 
op and  Mrs.  L.  Lu  Bisbop,  of  Whitfield  coun- 
ty: the  latter  being  one  of  the  defendants 
against  whom  substantial  relief  was  prayed. 
The  petition  showed  substantially  the  follow- 
ing facts:  S.  A.  Brown  instituted  suit  in  Mur- 
ray superior  court  in  1908  against  Willis 
I^endley  and  William  Pendley,  of  Murray 
county,  and  h.  L.  Bishop  of  Whitfield  county, 
as  partners,  on  a  certain  promissory  note  for 
$1,000,  principal  debt,  besides  inter^t  and  at- 
torney's fees.  At  tbe  August  term,  1911,  of 
Murray  superior  court,  tbe  plaintiff  recover- 
ed by  verdict  and  Judgment  against  all  of  the 
defendants  for  tbe  full  amount  sued  for.  L^ 
L.  pisbop,  one  of  tbe  defendants  in  tbe  above- 
stated  case,  also  Instituted  a  suit  in  Murray 
superior  court,  claiming  that  the  Pendleys 
were  due  him  a  considerable  amount  of  mon- 
ey, to  which  tbe  latter  replied  that  Bishop 
owed  them  a  large  sum.  The  trial  of  tills 
case  resulted  in  a  verdict  and  judgm^it 
against  Bishop  for  about  $1,000.  Prior  to 
the  judgment  rendered  In  tbe  .last-named 
case,  a  receiver  was  appointed  to  take  charge 
of  the  property  of  the  firm  composed  of  the 
Pendleys  and  L.  L.  Bishop,  which  property 
was  sold  by  the  receiver,  who,  after  paying 
costs  and  counsel  fees,  had  left  a  balance  of 
about  $1,100  in  his  hands  belonging  to  the 
partnership,  and  subject  to  the  order  of  the 
court  The  petition  further  alleged,  that, 
whatever  the  equities  might  be  as  to  this 
fund  in  the  receiver's  hands,  as  between  the 
Pendleys  and  Im  L.  Bishop,  the  fund  Is  sub- 
ject to  the  judgment  which  petitioner  recov- 
ered against  the  partners.  It  was  alleged 
that  the  Pendleys  were  Insolvent,  that  Ia  L. 
Bishop  had  no  other  property  subject  to  ex- 
ecution, that  the  latter's  efforts  to  delay 
this  case  were  with  a  view  to  defeating  pe- 
titioner In  the  collection  of  his  judgment, 
that  L.  L.  Bishop  had  made  a  deed  to  his 
wife  to  real  estate  In  Whitfield  county,  where 
both  resided,  .that  the  deed  was  recorded 
there  shortly  before  this  litigation,  and  that 
tbe  conveying  of  the  property  was  for  tbe 
purpose  of  hindering,  delaying,  and  defraud- 
ing petitioner  in  tbe  collection  of  his  debt. 


^.— ^—  !■        ■  ■  ■         ■  III- 
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The  prayers  of  the  petition  were  that  the 
funds  in  the  hands  of  the  receiver  or  In  the 
custody  of  the  court  be  Impounded  and  held 
until  the  final  determination  of  this  case, 
that  the  petitioner  have  such  Judgment  and 
order  subjecting  such  funds  to  the  payment 
of  his  debt  as  he  may  be  entitled  to  In  equity 
and  law,  that  Mrs.  U  L.  Bishop  be  restrain- 
ed and  enjoined  from  selling,  incumbering, 
or  in  any  manner  intierfering  with  or  chang- 
ing the  status  of  said  property  deeded  to  her 
by  L.  Ia  Bishop,  and  that  the  petitioner  have 
such  other  and  further  judgment  and  relief, 
including  the  delivery  up  and  cancellation  of 
the  deed,  from  1m  L.  Bishop  to  his  wife. 

At  the  interlocutory  hearing  Mrs.  Bishop 
demurred  to  the  plaintiff's  petition,  and  ask- 
ed that  the  case  be  dismissed  on  various 
grounds,  among  others  that  the  petition  was 
multifarious,  and  sought  to  join  separate 
and  distinct  causes  of  action,  and  that  there 
was  a  misjoinder  of  parties;  that  the  su- 
perior court  of  Murray  county  had  no  ju- 
risdiction of  her,  as  she  was  a  citizen  and 
resident  of  Whitfield  county,  and  the  su- 
perior court  of  that  county  alone  had  juris- 
diction of  her;  that  the  plaintiff  could  not, 
in  this  petition,  have  the  court  impound  any 
fund  that  might  be  in  the  hands  of  the  re- 
ceiver, no  reason  being  shown  why  the  plain- 
tiff could  not  be  made  a  party  to  the  case  in 
which  the  receiver  held  the  money  and  ob- 
tain relief  out  of  the  fund  in  his  hands,  etc. 
On  the  interlocutory  hearing,  an  oral  mo- 
tion was  also  made  to  dismiss  the  petition, 
on  the  above  grounds,  and  others,  which  was 
overruled  by  the  court,  and  the  following  or- 
der passed:  "Upon  the  hearing  it  is  ordered 
that  plaintiff  be  allowed  to  file  petition  as 
prayed,  that  said  funds  be  impounded  as 
prayed,  that  Mrs.  L.  L.  Bishop  be  enjoined 
from  selling  or  encumbering  the  said  lands, 
and  that  defendants  show  cause  upon  the 
trial  why  the  prayers  of  plaintiff  should  not 
be  granted."  To  the  overruling  of  the  mo- 
tion to  dismiss  and  the  granting  of  the  order 
above  quoted  Mrs.  L.  L.  Bishop  excepted. 

[1]  1.  The  answer  to  two  questions  deter- 
mine the  issue  in  this  case.  The  first  is 
whether  a  demurrer  and  a  motion  to  dismiss 
an  equitable  petition  can  be  decided  by  the 
trial  judge  on  the  interlocutory  hearing.  Un- 
doubtedly these  questions  may  be  considered 
uy  the  trial  judge  in  determining  whether  he 
will  grant  the  injunction  prayed  for;  but 
the  judge  of  the  superior  court  has  no  au- 
thority of  law  to  sustain  a  demurrer  and 
dismiss  a  case  for  want  of  equity  in  vacation. 
Ivey  V.  City  of  Rome,  129  Ga.  286  (2),  58  S. 
E.  852.  See,  also.  Town  of  East  Rome  v. 
City  of  Rome,  129  Ga.  290,  58  S.  E.  854;  Gor- 
don V.  Fritts,  76  S.  E.  40. 

[2-4]  2-4.  The  next  question  is:  Could  this 
equitable  petition,  or  ancillary  proceeding,  be 
brought  against  the  defendant  Mrs.  L.  L. 
Bisbop  in  a  county  other  than  that  of  her 
residence?  The  Constitution  of  the  state  de- 
clares that  ''Equity  cases  shall  be  tried  in 


the  county  where  a  defendant  resides  against 
whom  substantial  relief  is  prayed."  It  will 
be  observed  that  Mrs.  Bishop  was  not  a  par- 
ty to  either  of  the  suits  In  Murray  county. 
She  was  not  a  resident  of  that  county,  but 
of  Whitfield  county.  Substantial  relief  was 
prayed  against  her.  She  had  not  waived  ner 
right  to  be  sued  in  the  county  of  her  resi- 
dence by  having  herself  made  a  party  to  ei- 
ther of  the  suits  pending  in  Murray  county. 
And  herein  lies  the  distinction  between  this 
case  and  that  of  Thomason  v.  Thompson,  129 
Ga.  440,  59  S.  E.  236,  26  L.  R.  A.  (N.  S.)  536. 
In  that  case  the  claimant  voluntarily  filed 
her  claim  in  a  county  other  than  that  of  her 
residence,  and  therefore  waived  her  right 
to  the  jurisdiction  of  the  court  of  the  county 
of  her  residence.  In  the  case  last  cited,  Mr, 
Justice  Evans  says  that  "the  waiver  of  ju- 
risdiction as  to  the  nonresident's  person,  how- 
ever, is  limited  to  relief  germane  to  and  in- 
volved in  the  action  which  he  starts."  In 
the  case  of  Townsend  v.  Brinson,  117  Ga. 
375,  379,  380,  43  S.  R  748,  750,  it  is  said: 
"One  against  whom  another  is  entitled  to  ask 
substantial  equitable  relief  has  a  right,  un- 
der the  Constitution,  to  demand  that  this 
equitable  relief  be  sought  in  the  county  where 
he  resides,  if  he  is  the  only  person  against 
whom  such  relief  is  sought  in  that  proceed- 
ing. He  may  waive  this  right,  if  he  sees  prop- 
er to  do  so;  and  if  he  proceeds  by  suit,  ei- 
ther at  law  or  in  equity,  against  another  in 
the  county  of  the  latter,  he  waives  the  right, 
so  far  as  all  matters  connected  with  the 
claim  that  he  then  sets  up  are  concerned,  to 
require  that  the  defendant  shall  proceed 
against  him  In  his  own  county."  Our  Civil 
Code,  §  5527,  declares:  "All  petitions  for 
equitable  relief  shall  be  filed  in  the  county 
of  the  residence  of  one  of  the  defendants 
against  whom  a  substantial  relief  is  prayed, 
except  in  cases  of  injunctions  to  stay  pending 
proceedings,  when  the  petition  may  be  filed 
in  the  county  where  the  proceedings  are 
pending:  Provided  no  relief  is  prayed  as  to 
matters  not  included  in  such  litigation."  See 
Crawley  v.  Barge,  132  Ga.  96-98,  63  S.  B. 
819. 

The  present  suit  was  in  the  nature  of  an 
ancillary  bill.  This  proceeding  is  generally 
"applicable  in  cases  growing  out  of  the  orig- 
inal proceedings  in  the  same  court,  and  de- 
pendent on  these  proceedings,  which  are  in- 
stituted for  the  purpose  of  enforcing  a  judg- 
ment or  rendering  complete  justice  among 
all  the  parties  in  interest"  1  Words  and 
Phrases,  384.  It  will  be  noted  that  the  de- 
fendant here  was  not  a  party  to  the  original 
suit,  and  had  no  Interest  in  it,  so  far  as  the 
record  discloses.  Neither  was  the  defeodant 
a  party  to  the  suit  for  a  receiver,  injunction^ 
etc.,  in  Murray  county.  We  fail  to  see,  there- 
fore, how  an  ancillary  proceeding  against 
one  not  a  party  to  the  original  suit,  and  hav- 
ing no  interest  therein,  and  not  living  in  the 
same  county,  or  waiving  jurisdiction  in  the 
county  of  her  residence  by  being  made  a  party 
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to  the  SDlt  In  Murray  county,  can  be  forced 
against  her  will  into  the  courts  of  a  county 
other  than  of  the  county  of  her  residence. 
We  think,  therefore,  for  want  of  Jurisdic- 
tion, the  court  erred  in  granting  the  inter- 
locutory Injunction  against  Mrs.  Bishop. 

Judgment  reversed*    All  the  Justices  con- 
cur. 


(1S8  6a.  769) 

KEITH  ▼.  HUGHBT  et  al. 
(Supreme  Court  of  Georgia.     Oct  15,  1912.) 

(Syllabus  ly  the  Court.) 

1.  Arsigtv^kents    or    Ebbob— Fobheh    Dkoi- 

8IONB   F0LIX)WED. 

Under  the  ruling  in  Anderson  v.  Newton, 
123  Ga.  512.  51  S.  E.  508,  and  Kirkland  ▼. 
Atlantic  &  Birmingham  Ry.  Co.,  126  Ga.  246, 
55  S.  E.  23,  the  assignment  of  error  in  the 
ezcepdon  to  the  interlocutory  order  of  the 
court,  which  in  effect  stopped  the  regular  pro- 
ceeding of  a  claim  case,  was  sufficient. 

2.  VEifinc    (J   32*)-— Domicile    of   Pabtie»— 
Objections  and  Waiver. 

Considering  section  5527  of  the  Civil  Code 
(which  declares  that  all  petitions  for  equitable 
relief  shall  be  filed  in  the  county  of  the  resi- 
dence of  one  of  the  defendants  against  whom 
substantial  relief  is  prayed,  ''except  in  cases 
of  injunctions  to  stay  pending  proceedings, 
when  the  petition  may  be  filed  in  the  county 
where  the  proceedings  are  pending;  provided, 
no  relief  is  prated  as  to  matters  not  included 
in  such  litigation")  in  connection  with  the 
clause  of  the  Constitution  which  declares  that 
equity  cases  shall  be  tried  in  the  county  where 
the  defendant  resides  against  whom  substantial 
relief  is  prayed  (Civil  Code,  fi  6540),  the  part 
cf  the  section  first  cited  which  is  quoted  is 
sustained,  on  the  theory  that  the  person  who 
institutes  an  action  in  a  particular  county 
thereby  voluntarily  submits  himself  to  the  ju- 
risdiction so  far  as  matters  involved  in  such 
litigation  are  concerned.  This  waiver  operates 
as  to  persons  who  are  or  properly  become 
parties  to  such  litigation.  But  where  a  fi.  fa. 
is  levied  on  property,  and  a  claim  is  interposed 
and  returned  to  the  proper  court  for  trial, 
this  does  not  operate  as  a  waiver  of  jurisdic* 
tion  by  the  claimant  as  to  all  the  world,  so  as 
to  authorize  the  original  defendant  in  t,  fa. 
to  file  an  equitable  petition  in  the  county 
where  the  claim  is  pending,  asserting  title  in 
himself,  and  seeking  to  obtain  equitable  re* 
lief  against  the  claimant,  and,  as  a  part  there- 
of, to  enjoin  the  proceeding  of  the  execution 
and  the  claim  case,  regardless  of  the  residence 
of  any  person  against  whom  substantial  relief 
is  sought  Ray  v.  Home  &  Foreign  Invest- 
ment Co.,  106  Ga.  492,  497,  32  S.  B.  603; 
Thomason  v.  Thompson.  129  Gau  440,  59  S.  E. 
236,  26  U  R.  A.   (N.  S.)   536. 

[Ed.    Note.—- For    other    cases,    see    Venue, 
Cent.  Dig.  §S  47-W;  Dec  Dig.  §  32.*] 

3.  Venue  (J  32*)— Domicile  of  Partie»—Ob- 

JSCTI0N8   AND    WAIVES. 

A  defendant  in  execution  is  not  a  party 
to  a  claim  case;  and  the  waiver  which  oper- 
ates between  the  claimant  and  the  plaintiff  in 
fi.  fa.  does  not  authorise  the  defendant  in  fi. 
fa.  to  file  an  equitable  petition  against  both 
of  them,  but  praying  substantial  relief  only 
against  the  claimant,  in  the  county  in  which 
the  claim  case  is  pending,  where  the  claimant 
resides  in  another  county  of  this  state. 

fEd.    Note.— For    otiher    cas^s,    see    Venue* 
Cent.  Dig.  §§  47-50;    Dec.  Dig.  §  32.*] 


4.  Venue  (§  82*)— Domioiub  or  Parties— Ob - 

JECTIONS  and    WAIVEB. 

Under  the  allegations  of  the  petition  In 
this  case  brought  by  the  defendant  in  fi.  fa., 
no  substantial  relief  was  prayed  against  any 
person  other  than  the  claimant.  The  suit  was 
filed  in  the  county  where  the  claims  were  pend- 
ing, which  was  a  different  county  from  that 
in  which  the  claimant  resided.  It  was  admit- 
ted in  the  petition  that  the  executions  repre- 
sented just  claims,  and  that  the  property  of 
the  defendant  in  fi«  fa.  was  subject  oiereto.  Al- 
though injunction  was  prayed  against  the 
plaintiffs  in  fi.  fa.,  there  was  no  substantial 
controversy  with  them,  but  only  wi((h  the 
claimant  It  was  therefore  error,  where  a  plea 
to  the  jurisdiction  was  filed  by  the  nonresident 
defendant,  against  whom  alone  substantial  re- 
lief was  prayed,  on  an  interlocutory  hearing 
to  grant  an  order  directing  the  sheriff  to  sell 
the  property^  •  pay  the  liens  for  labor  which 
had  been  levied,  and  hold  the  proceeds.  Rail- 
road Commission  v.  Palmer  Hardware  Co.,  124 
Ga.  633,  637,  640,  53  S.  E.  193. 

[Ed.  Note. — For  other  cases,  see  Venue, 
Cent.  Dig.  S{  47-50;   Dec.  Dig.  8  32.*] 

Error  from  Superior  Court,  Whitfield 
CJounty;   A.  W.  Fite,  Judge. 

Action  by  A.  R  Hiigbey  against  V.  D. 
Keith  and  others.  Judgment  for  plaintiff, 
and  defendant  Keith  brings  error.    Reversed. 

C.  D.  McCutctaen  and  F.  K.  McCutchen, 
botb  of  Dalton,  for  plaintiff  in  error.  M.  C. 
Tarver,  of  Dalton,  for  defendant  in  error. 

LUMPKIN,  J.     Judgment  reyeraed.     All 

the  Justices  concur. 


(188  Ga.  778) 
SUPREMB  LODGE  K.  P.  ▼.  FEW. 
(Supreme  Court  of  Georgia.     Oct  16,  1912.) 

(Syllabut  hy  the  Court,) 

1.  Insurance  ({{  724,  726*)— Constbuotigh 
OF  Policy  — Time  or  Taking  Effect  — 
Avoidance  —  Waiter  —  "GoNTEiiPOBANE- 


GtJS. 


»» 


Where  a  condition  contained  in  a  Ufe  In- 
surance  policy  issued  by  the  Supreme  Lodge 
Knights  of  Pythias  to  one  of  its  members  pro- 
vided that  "the  contract  evidenced  hereby  shall 
not  begin  until  12  o'clock  noon  of  the  day  of 
the  date  hereof,  and  then  the  Supreme  Lodge 
Knights  of  Pythias,  hereinafter  called  the  so- 
ciety, will  not  be  liable  unless  the  said  member 
has  actually  paid  the  membership  fee  and  made 
the  first  monthly  payment  required  while  said 
member  is  in  good  health,"  and  the  policy  was 
dated  November  1,  1907,  and  delivered  to  the 
insured  on  November  2,  1907,  and  the  first 
monthly  premium  was  due  and  paid  on  the  20th 
day  of  November  1907,  by  the  insured,  held 
that,  relatively  to  delivering  the  policy  and  pay- 
ing the  premium  as  above  stated,  both  acts 
were  ''contemporaneous,"  within  the  meaning 
of  the  contract  in  this  case,  and  the  policy  of 
insurance  became  of  bindina  force  on  the  so- 
ciety on  the  20th  day  of  IsTovember,  1907,  so 
far,  at  least,  as  this  clause  of  the  contract  is 
concerned,  and  not  before. 

(a)  Where  in  such  a  case  the  agent  of  the 
society  knew  the  insured  was  not  in  good 
health  after  the  time  the  application  for  insur- 
ance was  received,  but  before  the  policy  was 
delivered  to  the  insured,  and  the  agent  deliver- 
ed the  policy  and  received  the  first  monthly 
payments  from  the  insured  with  the  same 
knowledge,    the   society   will   not  be   heard   to 
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set  up  as  a  defense  to  a  suit  on  the  policy  that 
the  insured  was  not  In  good  health  at  the  time 
of  taking  ont  the  insurance  on  his  life,  but  will 
be  held  to  have  waived  the  conditions  in  the 
policy  to  the  effect  that  the  insurer  '*will  not 
be  liable  unless  said  member  has  actually  paid 
the  membership  fee  and  made  the  first  monthly 
payment  required  while  said  member  is  in 
good  health.'' 

[Ed.  Note.— For  other  cases,  see  insurance, 
Cent.  Dip.  i§  1&37,  1866-1868,  1870-1872;  Dec. 
Dig.  K  724,  726.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  2,  p.  1489.] 

2.  Insukancb  (S  825*)— Mutual  Bxnsfit  In- 
sUBANGB—AonoKS— Direction  ot  Veroiot. 

Where,  on  the  trial  of  a  suit  brought  by 
the  beneficiary  (widow  of  the  insured)  to  re- 
cover the  value  of  a  life  insurance  policy,  the 
pleadings  and  evidence  tended  to  show  that  the 
applicaaon  of  the  insured  was  attached  to  the 
policy,  and  contained  statements  as  to  having 
only  certain  policies  of  insurance  In  other  com- 
panies, and  tiiere  was  evidence  to  the  contrary 
on  the  trial  of  the  case,  it  was  error  for  the 
court  to  direct  a  verdict  for  the  plaintiff. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  |  2000;  Dec.  Dig.  I  826.*] 

3.  Other  Assignments  Without  Merit. 

There  is  no  merit  in  any  of  the  other  as- 
signments of  error. 

Error  from  Superior  Oonrt,  Morgan  Goan- 
ty;  Jas.  B.  Park,  Judge. 

Action  by  Mattie  M.  Few  against  the  Su- 
preme Lodge  Knights  of  Pythias.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 

See,  also,  136  Ga.  181,  71  S.  B.  130. 

Garrard  &  Gazan,  of  Savannah,  and  Percy 
Middlebroolcs,  of  Madison,  for  plaintiff  in  er- 
ror. M.  (X  Few,  of  Madison,  for  defendant  in 
error. 

HILL»  J.  The  insurance  department  of 
the  Supreme  liOdge  Knights  of  E*ythias  is- 
sued a  certificate  of  membership  to  Leon  I. 
Few  on  the  1st  day  of  November,  1907,  in- 
suring his  life  in  the  sum  of  $2,000  for  the 
benefit  of  his  wife,  Mattie  M.  Few.  This 
certificate  was  delivered  to  Leon  I.  Few,  the 
insured,  on  the  2d  day  of  November,  1907. 
The  first  monthly  payment,  or  premium, 
necessary  to  put  the  certificate  of  insurance 
in  force  was  made  on  the  20th  day  of  No- 
vember, 1907.  The  insured  died  on  the 
22d  day  of  February,  1908.  Proofs  of  the 
death  of  the  insured  were  duly  made  and 
presented  to  the  insurer,  and  payment  of 
the  certificate  was  refused.  Subsequently 
Fevr's  widow,  Mattie  M.  Few,  for  whose  ben- 
efit the  certificate  or  policy  was  taken  out, 
brought  suit  in  Morgan  superior  court  for 
the  amount  stated  In  the  certificate.  The 
defendant  filed  its  answer,  setting  up  va- 
rious defenses  to  the  suit,  among  others 
that  the  policy  was  void  because  the  insured 
was  in  ill  health  at  the  date  of  the  delivery 
of  the  policy  and  at  the  date  of  the  pay- 
ment of  the  first  premium.  To  this  the 
plaintiff  replied  that,  even  if  these  conten- 


tions were  true,  the  defendamt  had  knowl- 
edge of  such  illness,  and  waived  the  con- 
dition of  the  policy  declaring  a  forfeiture 
on*  the  ground  by  receiving  the  monthly  pre- 
miums from  the  insured  with  knowledge  of 
his  illness.  On  the  trial  of  the  case  on 
March  8,  1910,  at  the  conclusion  of  the  evi- 
dence the  court  directed  a  verdict  for  the 
plaintiff  for  the  amount  of  the  membership 
fee  paid  and  the  monthly  payments  made 
on  the  certificate  during  the  life  of  the  In- 
sured. The  case  was  brought  by  writ  of  er- 
ror to  this  court,  and  a  decision  rendered  re- 
versing the  Judgment  of  the  court  below 
for  the  reasons  therein  stated.  See  Few  v. 
Supreme  Lodge  Knights  of  Pythias^  186  Ga. 
181,  71  S.  E.  130.  After  the  case  was  re- 
turned for  a  second  trial,  it  came  on  to  be 
heard  In  the  superior  court  on  the  4th  day 
of  September,  1911;  and  at  the  conclusion 
of  the  plaintiff's  evidence  the  defendant 
moved  a  nonsuit,  which  motion  was  over- 
ruled. After  all  the  evidence  was  In  for 
plaintiff  and  defendant,  the  court  directed  a 
verdict  for  the  plaintiff  for  the  full  amount 
of  the  certificate,  with  interest  and  costs.  To 
the  overruling  of  the  motion  for  a  nonsuit, 
and  to  the  direction  of  a  verdict  for  the 
plaintiff  the  defendant  excepted. 

[1]  1.  This  is  the  second  time  this  case 
has  been  before  this  court  The  former  de- 
cision Is  reported  in  136  Ga.  181,  71  S.  St 
130.  The  conditions  recited  in  the  policy  of 
insurance,  and  necessary  to  be  considered  in 
this  case,  are  as  follows:  "The  contract  evi- 
denced hereby  shall  not  begin  until  12  o'clock 
noon  of  the  day  of  the  date  hereof,  and  then 
the  Supreme  Lodge  Knights  of  Pythias,  here- 
inafter called  the  society,  will  not  be  liable 
unless  the  said  member  has  actually  paid  the 
membership  fee  and  made  the  first  monthly 
payment  required  while  said  niember  is  in 
good  health.  Said  monthly  payments  will  be 
due  and  payable  to  the  secretary  of  the  sec- 
tion to  which  the  member  belongs,  without 
notice,  in  advance,  on  the  1st  day  of  each 
and  every  month.  Failure  to  make  any  such 
payment  on  or  before  the  20th  day  of  the 
month  for  which  the  same  is  due  shall,  ipso 
facto,  from  and  after  such  date,  forfeit 
this  certificate,  subject  to  the  provisions  con- 
tained in  paragraph  7  hereof.  All  of  the 
conditions  and  provisions  of  the  contract  be- 
tween the  member  and  the  society  are  con- 
ditions precedent  to  any  liability  of  the  so- 
ciety hereunder,  and  are  to  be  deemed  to  be 
assented  to  and  accepted  without  the  neces- 
sity for  the  member^  signature  being  afllxed. 
hereto.  The  Supreme  Lodge  Knights  of 
Pythias  is  incorporated,  and  is  a  fraternal 
beneficiary  society,  and  no  officer  or  repre- 
sentative thereof,  or  of  any  subordinate  body 
thereof,  has  any  right  or  power,  by  any 
statement,  agreement,  promise,  or  manner  of 
transacting  business,  to  waive  the  provisions 
or  requirements  of  the  contract  between  the 
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member  of  the  society,  or  of  the  laws,  rules, 
and  regulattons  of  the  society.*' 

In  construing  portions  of  the  conditions  in 
the  policy,  this  court  on  the  former  review 
of  the  case  held:  "The  certificate  contain- 
ing the  further  provision  that  'no  officer  or 
representative  thereof,  or  of  any  subordi- 
nate body  thereof,  has  any  right  or  power, 
by  any  statement,  agreement,  promise,  or 
manner  of  transacting  business,  to  waive 
the  provisions  or  requirements  of  the  con- 
tract between  the  member  and  the  society, 
or  of  the  laws,  rules  and  regulations  of  the 
society,'  if  the  first  monthly  payment  was 
made,  not  at  the  Inception  of  this  contract, 
but  subsequently  to  the  date  of  the  certifi- 
cate and  while  the  member  was  not  in  good 
health,  acceptance  of  such  payment  by  a 
representative  of  the  society,  authorized  to 
collect  premiums  for  the  latter,  with  knowl- 
edge at  the  time  on  the  part  of  the  repre- 
sentatiye  that  the  insured  was  not  then  in 
good  health,  would  not  be  a  waiver  by  the 
society  or  estop  it  from  contending  that  it 
was  not  liable  because  the  insured  was  not 
in  good  health  when  the  payment  was  made. 
Springfield  Fire,  etc.,  Ins.  Co,  v.  Pricey  132 
Ga.  687,  64  8.  B.  1074 ;  3  O>o]ey's  Briefs  on 
Insurance,  2513.  Alitor,  if  delivery  of  the 
certificate  and  acceptance  of  the  premium 
were  contemporaneous.  Mechanics'  &  Trad- 
ers' Ins.  Go.  V.  Mutual  Real  Estate  &  Build- 
ing Ass'n,  OS  Qa.  262,  25  S.  B.  457 ;  Johnson 
▼.  ^tna  Ins.  Co.,  123  Oa.  404,  51  S.  B.  339, 
107  Am.  St  Rep.  02,  followed  in  Athens  Mu- 
tual Ins.  Go.  V.  Evans,  182  Ga.  703-711,  64 
8.  E.  003.  Under  the  evidence  submitted,  it 
was  for  the  Jury  to  determine  whether  the 
Insured  was  in  good  health  when  the  first 
monthly  payment  was  made  on  November 
20, 1007;  and,  if  not,  then  whether  the  rep- 
resentative of  the  society,  to  whom  such  pay- 
ment was  made,  had  notice  of  the  fact,  and 
whether  the  delivery  of  the  certificate  and 
acceptance  of  the  first  monthly  payment  was 
contemporaneous." 

It  is  insisted  that  the  word  "ccmtempora* 
neons,"  as  used  in  the  second  and  third 
headnotes  of  the  Few  Case,  supra,  means 
"simultaneous"  and  "coincident."  It  is  ar- 
gued that  under  the  former  decision  in  this 
case,  if  the  first  monthly  payment  was  made, 
not  at  the  inception  of  the  contract,  but  sub- 
sequently to  the  date  of  the  certificate  of  in- 
surance (November  1st),  and  while  the  in- 
sured member  of  the  society  was  not  in  good 
health,  then  the  knowledge  of  that  fact  on 
the  part  of  the  collecting  agent  would  be  a 
waiver  of  the  conditions  stated  in  the  con- 
tract; that  this  court,  when  the  case  was 
here  before,  by  the  use  of  the  word  "con- 
temporaneous," was  differentiating  and  re- 
garding as  independent  acts  the  date  of  the 
contract,  its  delivery  to  the  insured,  and 
the  making  of  the  first  monthly  payment 
Of  course,  if  this  court  meant  to  place  the 
construction  upon  the  contract  of  insurance 


as  contended  by  the  plaintiff  in  error,  the 
plaintiff  in  the  court  below  could  not  recover. 
But  to  this  interpretation  placed  upon  the 
former  decision  of  this  court  we  cannot 
agree.  The  use  of  the  word  "contemporane- 
ous," as  used  in  that  decision,  was  not  in- 
tended to  mean  "simultaneous"  or  "coinci- 
dent" ;  but  the  word  was  rather  used  in  the 
sense  of  contemporaneousness  for  a  longer 
period  of  time  than  is  implied  in  the  words 
"simultaneous"  and  "colDcident"  The  word  as 
used  meant  the  whole  thing — not  merely  the 
delivery  of  the  policy,  for  that  would  not 
complete  the  contract  under  its  terms — but 
the  deliyery  of  the  policy  and  the  monthly 
payment  of  the  premium  on  November  20, 
1007.  Both  these  acts  were  necessary  to  make 
the  policy  of  binding  force  upon  both  parties 
to  the  contract  It  was  not  complete  with- 
out the  contemporaneous  act  upon  both  these 
matters;  and  hence^  when  the  delivery  of 
the  contract  of  insurance  was  made  on  the 
2d  of  November,  and  the  payment  of  the  pre- 
mium as  demanded  by  the  contract  was  made 
on  the  20th  of  November,  these  acts  were 
done  contemporaneously  within  the  meaning 
of  the  contract  It  cannot  be  held  that  the 
contract  was  of  binding  force  at  "12  o'clock 
noon  on  the  day  of  the  date"  thereof;  for 
one  reason,  because  the  policy  was  not  deliv- 
ered on  that  date,,  but  it  was  delivered  on 
the  day  following. 

Besides,  it  appears  from  the  contract  itself^ 
immediately  following  the  words  last  above 
quoted,  "the  society  will  not  be  liable  un- 
less the  said  member  has  actually  paid  the 
membership  fee  an4  made  the  first  monthly 
payment  required  while  said  member  is  in 
good  health."  Both  these  requirements  had 
not  been  complied  with  on  the  2d  day  of  No- 
vemb^,  when  the  policy  was  delivered,  and 
therefore  it  was  not  then  of  binding  force; 
and  it  was  held  in  the  first  headnote  in  the 
Few  Case,  supra,  that  this  was  "a  condition 
precedent  to  any  liability  of  the  insurer." 
The  inception  of  the  contract  cannot  be, 
therefore,  as  insisted,  at  ''12  o'clock  noon  of 
the  date"  thereof,  or  on  the  following  day, 
when  it  was  merely  delivered,  but,  by  the 
very  terms  of  the  contract  itself,  the  Incep- 
tion was  at  a  time  when  it  became  a  valid 
binding  contract,  and  this  was  when  the 
membership  fee  and  the  first  monthly  pay- 
ment was  made  on  the  20th  day  of  Novem- 
ber. No  question  is  raised  in  the  record  that 
the  membership  fee  was  not  paid,  nor  the 
first  monthly  payment  made  on  the  20th  day 
of  November,  1007,  as  specified  in  the  con- 
tract. We  hold,  under  the  contract  in  this 
ctiSe,  that  receiving  the  policy  or  contract  of 
iosurance  November  2,  1907,  and  paying  the 
first  monthly  premium  on  November  20,  1907, 
within  the  time  named  in  the  contract,  were 
conditions  precedent  to  establishing  liability 
on  the  insurance  company,  or  society,  and 
in  this  view  and  with  that  meaning  the  word 
"contemporaneous"  was  used  in  the  decision 
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of  the  case  when  it  was  first  before  this 
court  See  McFarlane  v.  Robertson,  137  Ga. 
132,  73  S.  E.  490. 

If  the  delivery  of  the  policy  and  the  pay- 
ment of  the  first  monthly  premium  to  the 
society  were  contemporaneous  acts  within 
the  meaning  of  the  policy,  so  as  to  make  it 
binding  only  from  the  20th  day  of  November, 
1907,  was  the  contract  void  because  of  the 
condition  in  the  policy  that  the  society  will 
not  be  liable  unless  the  member  has  actually 
paid  the  membership  fee  and  made  the  first 
monthly  payment  required  "while  the  mem- 
ber is  in  good  health"?  It  is  insisted  that 
at  the  time  of  the  application  and  payment 
of  the  first  monthly  premium  the  insured 
was  not  in  good  health.  The  reply  is  that 
the  agent  of  the  society  knew  that  the  in- 
sured was  not  in  good  health  after  the  ap- 
plication was  received  and  when  the  first 
monthly  premium  was  paid;  and  the  un- 
broken line  of  decisions  in  this  state  is  to  the 
effect  that,  where  a  contract  of  Insurance 
contains  conditions  and  stipulations  that  the 
policy  shall  be  void  for  certain  reasons  stat- 
ed therein,  but  at  the  time  of  the  applica- 
tion for  insurance  and  the  reception  of  the 
initial  premium,  or  the  doing  of  such  other 
act  as  completes  the  contract  of  insurance, 
the  company  knows  that  statements  con- 
tained in  the  application  are  not  true,  it 
will  not  be  heard  to  say,  in  defense  to  an 
action  on  the  policy,  that  the  insured  did 
not  comply  with  the  conditions  of  the  con- 
tract, and  will  be  treated  as  having  waived 
the  conditions.  Thus,  in  the  case  of  John- 
son V.  ^tna  Ins.  Co.,  supra,  it  was  held: 
"Where  a  policy  of  fire  insurance  contained 
a  stipulation  that  it  should  be  void  *lf  the 
subject  of  insurance  be  a  building  on  ground 
not  owned  by  the  insured  in  fee  simple,' 
but  at  the  time  the  application  for  insurance 
was  made  the  company,  through  its  agent, 
knew  that  the  applicant  did  not  own  the  land 
on  which  the  building  sought  to  be  insured 
was  situated,  it  will  not  be  heard,  in  defense 
to  an  action  on  the  policy,  to  set  up  the  non- 
compliance of  the  plaintiff  with  this  condi- 
tion of  the  contract*'  See  the  body  of  the  deci- 
sion, 123  Ga.  406, 51  S.  E.  339, 107  Am.  St  Rep. 
92,  and  the  cases  there  cited.  And  see,  to 
the  same  effect,  the  following  cases:  Ger- 
man-American, etc.,  Ass'n  v.  Farley,  102  Ga. 
720  (8)  741,  29  S.  E.  615;  Springfield  Fire 
Ins.  Ck).  V.  Price,  132  Ga.  687,  64  S.  E.  1074; 
Home  Friendly  Society  v.  Berry,  94  Ga.  606, 
21  S.  E.  588;  Piedmont,  etc.,  Ins.  Co.  v. 
Lester,  69  Ga.  813  (3);  Cotton  States  Life 
Ins.  CO.  V.  Lester,  62  Ga.  247,  35  Am.  Rep. 
122;  Cotton  States  Life  Ins.  Co.  v.  £3dwards, 
74  Ga.  221  (2) ;  Fair  v.  Metropolitan  Life  Ins. 
Co.,  5  Ga.  App.  708,  63  S.  E.  812;  Farmers' 
Mutual  Life  Protective  Ass'n  v.  Elliott,  4  Ga. 
App.  342,  61  S.  E.  493.  In  the  case  of  John 
Hancock,  etc.,  Ins.  Co.  v.  Schlink,  175  111. 
284,  51  N.  E.  793,  it  was  held:  "Under  a 
provision   of  an   insurance   policy   that  no 


person,  except  the  president  or  secretary,  was 
authorized  to  make  alterations,  discharge 
contracts,  or  waive  forfeitures,  an  agent  em- 
powered to  solicit  insurance,  receive  applica- 
tions, receive  and  deliver  policies,  and  collect 
premiums  has  authority,  notwithstanding,  to 
waive  a  condition  that  the  policy  shall  not 
be  effective  unless  the  first  premium  was 
paid  during  the  lifetime  and  good  health  of 
insured,  by  delivering  said  policy  on  an 
agreement  to  extend  credit  for  the  payment 
of  the  first  premium."  Raybum  v.  Pennsyl- 
vania Casualty  Co.,  138  N.  0.  379,  50  S.  E. 
762,  107  Am.  St  Rep.  548;  McMillan  v. 
Insurance  Co.,  78  S.  C.  433,  58  S.  E.  1020 
(8, 9),  1135;  Rearden  v.  State  Mut  Life  Ins. 
Co.,  79  S.  C.  526,  60  S.  E.  1106;  Hankinsou 
V.  Piedmont  Mut  Life  Ins.  Co.,  80  S.  C. 
392,  61  S.  E.  905;  Modem  Woodmen  of 
America  v.  Lawson,  110  Va.  81,  65  S.  B. 
509,  135  Am.  St  Rep.  927;  Modlin  v.  Atlan- 
tic Fire  Ins.  Co.,  151  N.  O.  85,  65  S.  E  605. 
It  follows,  from  this  line  of  authorities,  that 
when  the  agent  of  the  society  collected  the 
premiums  from  the  insured,  knowing  that  he 
WHS  sick  after  the  application  for  the  insur- 
ance policy  was  made,  and  before  the  policy 
was  delivered,  the  company  waived  the  con- 
ditions in  the  contract  to  the  contrary. 

[2]  2.  After  the  evidence  was  concluded, 
the  trial  court,  on  motion,  directed  a  verdict 
for  the  plaintiff  for  the  full  amount  sued  for. 
Error  is  assigned  upon  this  direction  by  the 
court  It  is  insisted,  among  other  grounds, 
that  it  was  a  question  of  fact,  for  the  Jury 
to  determine,  whether  or  not  the  answers  of 
the  assured  to  the  various  questions  pro- 
pounded in  his  application  were  untrue, 
either  by  misstatement  or  by  concealment, 
and  whether  they  were  material  to  the  risk 
proposed,  and  that  it  was  a  question  of  fact 
for  the  Jury  to  determine  whether  or  not 
on  September  16,  1907,  the  date  of  the  ap- 
plication, the  deceased  had  other  insurance 
on  his  life  than  that  stated  by  him  in  his 
answer  to  the  questions  propounded  to  him. 
It  appears  from  the  record  that  in  the  ap- 
plication by  the  insured  the  following  ques- 
tion was  propounded  to  and  answered  by 
him:  "Q.  Is  your  life  now  insured  in  any 
society  or  company?  A.  Yes.  Q.  If  you  an- 
swer 'yes,'  then  give  the  names  of  the  so- 
cieties and  companies  and  the  amount  in 
each,  and  the  date  of  contract  in  each.  A. 
Fraternal  Union  of  America,  $2,400,  1898. 
Sun  Life  of  Canada,  $2,000,  1907."  The  evi- 
dence for  the  defendant  shows  that  the  in- 
sured did  have  still  another  insurance  policy 
at  the  time  of  this  application,  September 
16,  1907.  A  policy  of  insurance  issued  to 
the  insured  on  September  19,  1904,  in  the 
Mutual  Life  Industrial  Insurance  Company, 
and  receipt  for  the  payment  of  the  death 
claim  under  it,  of  date  June  24,  1909,  were 
in  evidence.  The  application  of  the  insured 
in  the  present  case  accompanied  the  policy 
sued  on,  and  was  introduced  in  evidence  by 
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the  plaintiff.  From  the  maimer  in  which 
this  is  set  out  in  the  pleadings  and  evidence, 
we  infer  that  it  was  attached  to  the  policy 
and  made  a  part  of  it  At  any  rate,  it  does 
not  ai^pear  that  any  objection  was  offered 
on  the  ground  that  it  was  not  so  attached, 
under  the  act  of  1906  (GivU  Ck>de,  {  2471). 
The  application  contained  what  purports  to 
be  a  recital  of  other  insurance  held  by  the 
insured,  aside  from  that  applied  for  by  him 
on  September  16,  1907.  Whether  this  be 
treated  as  a  warranty  or  a  representation,  it 
was  error  for  the  trial  Judge  to  ignore  it, 
on  the  assumption  that  it  was  immaterial 
and  of  no  importance.  If  it  was  a  warranty,  it 
was  a  part  of  the  contract;  if  a  representa- 
tion, it  was  material  as  tending  to  show  that 
the  policy  was  procured  by  fraud.  See  John- 
son V.  American  National  Life  Ins.  Ck>.,  134 
Oa.  802,  803,  68  &  B.  731.  When  this  case 
was  here  before,  there  was  no  evidence  of 
other  insurance,  and  this  point  was  not  ruled. 
At  the  last  hearing  there  was  evidence  on 
the  question,  and  the  court  directed  a  ver- 
dict without  regard  to  it,  which  he  was  not 
authorized  to  do  under  the  evidence. 

Judgment  reversed.    All  the  Justices  con- 
cur. 

(138  Ga.  776) 

NORTH  GEORGIA  FERTILIZER  CO.  ▼. 

LBMING. 

(Supreme  Court  of  Georgia.     Oct  15,  1912.) 

(8yUdbu$  by  the  CouriJ 

1.  Deeds  (|  141*) --Constbuotion  — Rbseb- 
yATiONS--LiFE  Estate. 

Where  a  grantor,  in  consideration  of  a 
given  sum  of  money,  conveyed  described  land 
by  warranty  deed,  with  the  stipulation  therein 
that  the  grantor  "is  to  have  ezclusive  control 
of  the  above  lands  during  the  balance  of  his 
natural  life,"  a  life  estate  was  reserved  in  the 
grantor.  Porter  v.  Thomas,  23  Ga.  467  (2) ; 
Shealy  v.  WammoclK,  115  Ga.  913,  42  S.  E.  239. 
[Ed.  Note.~For  other  cases,  see  Deeds,  Cent. 
Dig.  I  463;    Dec.  Dig.  i  141.*] 

2.  Execution   (|  33*)  — Estates  Subject  — 
Life  Estate. 

A  life  estate  is  subject  to  levy  and  sale 
under  execution  against  the  life  tenant.  Jones 
V.  Crawley,  68  Ga.  175  (2) ;  Mathews  v.  Para- 
dise, 74  Ga.  523;  McLaughlin  v.  Ham,  84 
Ga.  786,  11  S.  E.  889;  WUson  v.  Wright,  91 
Ga.  774,  18  S.  E.  546;  American  Mortgage  Co. 
V.  Hill,  92  Ga.  297  (2).  18  S.  E.  425;  Boze- 
man  y.  Bishop,  94  Ga.  459,  20  S.  E.  11. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  U  76^82,  86,  87 ;  Dec.  Dig.  {  33.*) 

3.  Execution    (§  196*)— Claims  by  Thibd 
Persons— Evidence. 

It  follows  that  where  an  execution,  issued 
upon  a  judgment  against  the  life  tenant  under 
the  conveyance  referred  to  in  the  first  head- 
note,  was  levied  upon  the  life  estate  of  the 
defendant  in  the  lands  so  conveyed,  and  a  claim 
was  interposed  by  the  grantee  in  such  convey- 
ance, and  upon  the  trial  the  plaintiff  in  fi.  fa. 
introduced  the  conveyance  in  evidence,  and  a 
witness  in  behalf  of  the  plaintiff  in  fi.  fa.  testi- 
fied that  the  defendant,  the  life  tenant,  had  been 
in  possession  of  the  land  for  25  or  30  years, 
had  been  in  actual  possession  thereof  for  the 


past  10  years,  and  the  claimant  Introduced  no 
evidence,  the  court  erred  in  directing  a  verdict 
for  the  claimant 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  &  576;    Dec  Dig.  {  196.*! 

Error  from  Superior  Court,  Floyd  County; 
J.  W.  Maddoz,  Judge. 

Claim  by  J.  B.  Leming  to  property  levied 
on  by  the  North  Georgia  Fertilizer  Company. 
Jud^nent  for  claimant,  and  plaintiff  brings 
error.    Reversed. 

Sharp  &  Sharp,  of  Rome,  for  plaintiff  in 
error.  W.  B.  Mebane  and  Bf.  B.  Eubanks, 
both  of  Rome,  for  defendant  in  error. 

FISH,  0.  J.  Judgment  reversed.  All  the 
Justices  concur. 


(188  Oa.  798) 
BANK  OF  GARFIELD  ▼.  CLARK  et  aL 
(Supreme  Court  of  Georgia.     Oct  17,  1912.) 

(Byllabus  hy  the  Court.) 

1.  CoRPOBATioNs  (§  432*)— Officbrs— Bvi- 
DENCB  OF  Authority. 

Where,  on  the  back  of  a  deed  to  a  corpora- 
tion, there  was  entered  a  transfer  of  such 
deed  and  the  property  described  therein,  sign- 
ed in  the  mime  of  the  company,  its  president, 
and  its  **G.  M.,*'  secretary,  and  treasurer,  and 
after  the  name  of  each  appeared  *'[L.  S.], '  but 
there  was  no  reference  in  the  body  of  the 
transfer  to  a  seal,  and  this  instrument  was  at- 
tested like  a  deed,  and  recorded.  In  a  case 
where  the  authori^  of  the  officers  to  make 
such  transfer  was  involved,  it  was  not  admis- 
sible as  prima  facie  importing  authority. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  SJ  1717.  1718,  1724,  172&. 
1735,  1737,  1743,  1762;   Dec.  Dig.  {  432.* J 

2.  Corporations  (J  425*)— Powers  and  Li- 
abilities—Rkpresentation  BT  OFnCEBB— 
Estoppel  to  Deny  Liability. 

If  officers  of  a  corporation  executed,  even 
though  without  previous  authority,  a  transfer 
of  title  to  land  belonging  to  it,  and  thereby  pro- 
cured a  loan,  which  was  subsequeutly  renewed 
on  the  same  security,  the  corporation  could 
not  retain  the  fruits  of  the  transfer,  and  at 
the  same  time  successfully  defend  against  it 
as  being  unauthorized. 

[Ed.'  Note, — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  {§  1697-1701,  1705;  Dec. 
Dig.  §  425.*] 

3.  Corporations  (8  564*)— Officers— No- 
tice. 

If,  subseouently  to  the  making  of  such 
transfer  and  tne  obtaining  of  money  by  means 
thereof,  a  mortgage  was  made  by  the  cor- 
poration to  stockholders  and  directors  thereof 
to  secure  them  against  loss  by  reason  of  hav- 
ing indorsed  its  paper,  they  taking  with  notice 
of  the  facts,  and  with  a  recital  in  the  mort- 
gage that  it  was  a  second  lien,  they  would  be 
in  no  better  position  to  contest  the  validity 
of  the  transfer  than  the  corporation  itself. 

[EM.  Note. — For  othpr  cases,  see  Corpora- 
Hons,  Cent.  Dig.  §§  2176,  2177,  2255;  Dec. 
Dig.  §  564.*] 

4.  Corporations  (§  560*)— Powers  and  Li- 
abilities—Representation by  Officers. 

It  was  error  to  reject  evidence  tending 
to  show  that  money  was  obtained  for  the  cor- 
poration by  means  of  the  transfer,  and  was 
used  for  its  benefit  with  the  knowledge  of  the 
directors,   on  the  ground   that  such   "transfer 


*Por  other  oases  see  same  topic  and  section  NUMBE2R  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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would  not  be  tbM  unless  it  was  executed  by 
the  authority  of  some  by-law,  or  under  the 
charter,  directly  or  indirectly,  or  by  some  res- 
olution duly  passed." 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Gent  Dig.  H  225S-2260,  2262;  Dec 
Dig.  §  660.*] 

6.  EVIDENOB     (S     353*)— DOOUMBNTABT     EVI* 

DENGS— Admissibility. 

In  connection  with  the  evidence  touching 
the  making  of  the  transfer,  the  securing  of 
money  thereon,  and  its  use  for  the  benefit  of 
the  corporation,  and  the  knowledge  of  the 
stockholders  and  directors  and  the  recital  in 
the  mortgage  taken  by  them,  it  was  error  to 
reject  such  transfer  from  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  140^1428,  1430,  1431;  Dec. 
Dig.  {  353.*] 

«,  COBPOBATIONS      (J     660*)— RECEIVERSHIP^ 

Proceeduvos. 

The  assets  of  the  corporation  having  been 
placed  in  the  hands  of  a  receiver,  and,  on  his 
application  and  by  agreement,  an  order  having 
been  passed  for  a  sale  of  the  real  estate  free 
from  incumbrances,  leaving  questions  of  prior- 
ity for -subsequent  determination,  a  statement, 
in  the  application  of  the  receiver  for  leave  to 
sell,  and  that  the  transferee  held  the  title  to 
the  land  as  security,  was  not  admissible  to 
prove  that  fact  as  against  stockholders  and 
creditors  contesting  the  validity  of  the  trans- 
fer. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  §{  2253-2260,  2262;  Dec. 
Dig.  §  580.*] 

7.  Evidence  (J  182*)— Best  and  Secondabt 
Evidence— SSunutes  of  Corporation. 

Ordinarily  the  minutes  of  a  corporation 
show  the  formal  actions  of  its  directors  and 
stockholders;  and  before  parol  evidence  there- 
of can  be  Introduced,  they  should  be  produced 
or  accounted  for.  If  such  action  was  taken, 
but  not  entered  on  the  minutes,  this  should  be 
shown. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {§  601-604;  Dec.  Dig.  §  182.*] 

8.  Sufficiency  of  Evidence— Direction  of 
Verdict. 

The  evidence  in  support  of  the  contention 
that  the  transfer  of  the  corporate  property  to 
secure  an  indebtedness  was  infected  with  usu- 
ry, and  was  therefore  void,  was  not  such  as 
to  authorize  the  direction  of  a  verdict  on  that 
ground. 

E^or  from  Superior  Court,  Emanuel 
County ;   B.  T.  Rawlings,  Judge. 

Action  by  the  Bank  of  Garfield  against  W. 
W.  Clark  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Reversed. 

Under  equitable  proceedings  begun  by 
stockholders,  the  property  of  the  Farmers' 
Mercantile  Company  was  by  consent  placed 
in  the  hands  of  a  receiver,  and  various  credi- 
tors set  up  their  claims  for  payment  The 
Bank  of  Garfield  claimed  to  be  a  creditor 
holding  a  security  on  real  estate.  On  De- 
cember 19,  1905,  one  C  R.  Gay  executed  to 
the  Farmers'  Mercantile  Company  a  deed. 
On  the  back  of  this  was  entered  the  follow- 
ing transfer:  "Georgia,  Emanuel  County. 
For  and  in  consideration  of  twenty-six  hun- 
dred and  eight  and  »»/ioo  dollars,  being  val- 
ue received,  we  hereby  transfer  all  our 
rights,  title,  and  interest  in  and  to  the  with- 


in deed,  together  with  the  property  described 
therein,  to  Bank  of  Garfield,  Garfield,  Ga. 
This  26th  day  of  June,  1906.  [Signed]  Tlie 
Farmers*  Mercantile  Company.  [L.  S.]  J.  A. 
Parrish,  President  [I#.  S.]  W.  C  Tucker, 
G.  M.,  Sect  and  Treas.  [K  S.]  Signed,  seal- 
ed, and  delivered  in  presence  of  us,  the  day 
and  year  above  written.  0.  R.  Gay.  R.  J. 
Walsh,  N.  P.,  B.  Co.,  Ga."  This  was  record- 
ed on  December  9,  1907.  On  July  9,  1908, 
the  company  executed  a  mortgage  to  stock- 
holders, some  of  whom  were  also  directors 
and  ofi^cers,  reciting  that  they  had  indorsed 
a  note  to  the  bank  and  other  described  notes, 
and  that  the  mortgage  was  given  to  secure 
them  against  loss.  It  covered  the  same  lot 
as  that  to  which  the  bank  claimed  to  hold 
title  as  security,  and  recited  that  **this  mort- 
gage is  a  second  lien  on  the  lot  last  describ- 
ed." There  was  some  evidence  tending  to 
show  that  the  note  payable  to  the  bank  and 
claimed  to  be  secured  was  a  renewal  of  the 
one  originally  given  and  for  which  the  trans- 
fer was  made  as  security.  A  witness  also 
testified  that,  when  the  first  loan  was  made 
by  the  bank,  it  was  made  to  improve  the 
property,  and  that  it  was  agreed  that  when 
the  improvements  were  made  the  t)ank  would 
transfer  its  deed  as  security,  which  was 
done;  also,  that  the  directors  and  stods- 
holders  had  notice  of  the  receipt  of  the 
money  from  the  bank  and  the  transfer  to  it 
Much  evidence  tending  to  prove  these  facts 
was  ruled  out  by  the  court,  but  some  was 
admitted.  The  stockholders  and  directors 
who  held  the  mortgage  to  secure  themselves 
against  loss  set  up  the  mortgage  as  a  lien, 
and  Attacked  the  security  claimed  by  the 
bank,  on  the  ground  that  it  was  infected 
with  usury  and  was  made  without  authority. 
Certain  creditors  also  attacked  it  on  the 
ground  that  It  was  infected  with  usury  and 
that  the  transfer  to  the  bank  was  dated  be- 
fore the  note,  and  did  not  secure  it  Some 
creditors  who  held  notes  indorsed  by  hold- 
ers of  the  mortgage  also  sought  to  have  the 
proceeds  applied  to  their  claims.  When  the 
transfer  was  offered  in  evidence,  it  was  re- 
jected by  the  Judge,  as  well  as  other  evi- 
dence above  mentioned*  At  the  close  of  the 
evidence,'  the  Judge  directed  a  verdict  up- 
holding the  mortgage  of  the  directors  and 
stockholders,  and  finding  against  the  claim 
of  the  bank  as  a  secured  creditor.  The  bank 
moved  for  a  new  trial,  which  was  refused, 
and  it  excepted. 

Saffold  &  Larsen  and  F.  H.  Saffold,  all 
of  Swainsboro,  for  plaintiff  in  error.  Hill 
&  Anderson  and  Dixon  &  Dixon,  all  of  Mil- 
ieu, and  Smith  &  Kirkland,  Williams  &  Brad- 
ley, Lee  Godfrey,  and  Saffold  &  Larsen,  all 
of  Swainsboro,  for  defendants  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).    [1,  2]  The  whole  case  revolves  about 
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the  question  of  the  ralidlty  of  the  transfer  of 
the  deed  made  to  secure  the  bank.  It  did 
not  recite  that  it  was  a  sealed  instrument, 
nor  was  the  corporate  seal  of  the  company 
attached  to  it  The  name  of  the  company 
was  signed*  followed  by  that  of  its  president 
and  its  "(t.  M.*'  and  secretary  and  treasurer. 
Presumably  "G.  M."  stood  for  general  man- 
ager. Opposite  each  were  the  letters  "L. 
S,,"  inclosed  in  brackets.  This  was  not 
enough  to  make  the  instrument  admissible  as 
prima  fade  importing  authority  on  the  part 
of  the  officers  of  the  company  who  executed 
it  Brooks  v.  Kiser,  60  Ga,  762.  In  Jones  v. 
Easell,  ld4  Ga.  553,  68  S.  E.  303,  under  a 
creditor*8  bill  against  a  corporation,  stock- 
holders intervened  and  attacked  a  mortgage 
on  the  ground  that  the  officers  of  the  cor- 
poration were  without  authority  to  execute 
it  In  the  opinion  (on  page  556  of  134  Ga., 
page  305  of  68  S.  E.)  it  was  said :  'If  on  the 
trial  of  the  case  it  should  appear  that  the 
officers  were  without  authority  to  execute 
the  various  contracts,  but  did  in  fact  exe- 
cute them,  and  the  finiits  thereof  were  ap- 
plied to  the  proper  corporate  use,  the  corpo- 
ration will  still  be  liable,  notwithstanding  its 
officers  may  have  been  without  specific  au- 
thority to  execute  the  particular  form  of 
contract  The  corporation  cannot  retain  the 
property  or  money  of  the  creditor,  and  suc- 
cessfully defend  because  it  was  obtained  by 
an  ultra  vires  act  of  its  officers."  The  in- 
tervening stockholders  In  that  case  had  no 
greater  right  to  defend  than  the  corporation 
itself.  See,  also.  Towers  Excelsior,  etc.,  Co. 
V.  Inman,  96  Ga.  606,  23  S.  E.  418;  Johnson 
h  Harrold  v.  Mercantile  Trust,  etc.,  Co., 
9i  Ga.  324,  21  S.  E.  576 ;  Butts  v.  CuUibert- 
son,  6  Ga.  166,  171. 

[31  If  it  should  be  proved  that  the  com- 
pany obtained  the  bank's  money  by  means  of 
this  transfer  of  title  as  security,  and  used 
it  the  company  would  not  be  permitted  to 
keep  the  fruits  of  its  officers'  acts»  and  at 
the  same  time  repudiate  the  contract,  al- 
though there  may  have  been  no  formal  res- 
olution auUiorislng  the  giving  of  the  securi- 
ty. Kor  would  the  directors  and  stockhold- 
ers of  the  company,  who  took  a  subsequent 
mortgage  to  secure  themselves  against  loss 
by  reason  of  indorsing  the  bank's  notes,  and 
who  had  notice  of  the  facts,  be  allowed  to 
repudiate  the  transfer  and  successfully  as- 
sert a  priority  over  It  by  virtue  of  the  Junior 
mortgage  held  by  them.  Especially  is  this 
true  where  their  own  mortgage  recited  that 
it  was  a  second  lien.  It  does  not  appear 
that  there  was  any  other  lien  claimed  on 
the  real  estate,  except  that  asserted  by  the 
bank  and  the  mortgage  held  by  these  stock- 
holders and  directors. 

[4]  It  was  competent  to  introduce  evidence 
to  prove  the  facts  of  the  transaction: 
Whether  the  company  obtained  the  money 
upon  the  transfer,  whether  the  stockholders 
and  directors  had  notice  of  the  fact,  and 
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whether  the  money  was  used  in  improving 
the  very  property  which  these  stockholders 
and  directors  are  now  seeking  to  subject  to 
their  mortgage.  If  the  company  was  insol- 
vent when  the  mortgage  was  given  to  the 
stockholders  and  directors,  the  ruling  in 
Atlas  Tack  Co.  v.  Exchange  Bank,  111  Ga. 
703,  36  S.  E.  939,  would  apparently  apply. 

It  is  unnecessary  to  take  up  each  of  the 
grounds  of  the  motion  where  evidence  on  this 
subject  was  rejected,  and  deal  with  it  sep- 
arately. After  rejecting  several  pieces  of 
evidence,  an  objection  was  made  to  certain 
questions  as  not  being  competent  and  the 
court  said:  "I  don't  think  so.  Under  my 
view  of  it  I  will  have  to  hold  that  the  trans- 
fer would  not  be  valid,  unless  it  was  exe- 
cuted by  the  authority  of  some  by-law,  or 
under  the  charter,  directly  or  Indirectly,  or 
by  some  resolution  duly  passed.  Unless  you 
can  show  that  I  will  have  to  exclude  all 
evidence  along  the  line  as  to  the  debt  I  un- 
derstand that  it  is  admitted ;  so  it  looks  like 
it  is  consuming  time  practically  for  nothing 
to  travel  along  this  line  that  is  being  trav- 
eled now.'* 

[5]  Some  of  the  evidence  offered  was  ob- 
jectlooable  in  the  form  in  wliich  it  was  ten- 
dered. Thus  it  is  not  competent  for  a  witness 
to  testify  broadly  what  another  person  knew, 
or  that  the  company  was  benefited,  or  that 
the  officers  had  authority,  or  the  like.  These 
things  are  matters  of  conclusion.  But  the 
presiding  judge  evidently  did  not  base  his 
ruling  on  such  matters  of  form,  but  on  the 
ground  that  in  the  absence  of  specific  au- 
thority, the  company  would  not  be  bound. 
There  was  some  evidence  in  the  record  tend- 
ing to  support  the  contention  that  money 
was  advanced  when  the  transfer  of  tlie  deed 
was  executed  and  on  the  faith  of  it  and 
that  the  later  note  was  a  renewal.  In  con- 
nection with  the  recital  in  the  mortgage  to 
the  stockholders  and  directors,  and  the  oth- 
er evidence  in  the  record,  the  transfer  to 
the  bank  was  admissible  in  evidence,  with- 
out discussing  its  attestation  or  registration. 

[6]  The  statement  of  the  receiver,  in  an 
application  to  sell,  in  which  he  referred  to 
the  bank  as  holding  title,  was  not  admissible 
as  binding  on  the  stockholders  and  creditors. 
The  presiding  judge  did  not  adjudicate  this 
to  be  true,  but  an  interlocutory  order  for  the 
sale  of  the  property  free  from  incumbrances 
was  granted,  reserving  the  question  of  the 
claim  or  priority  for  future  adjudication. 
What  has  been  said  above  covers  in  sub-* 
stance  the  rulings  of  the  court  in  erroneously 
excluding  evidence,  on  the  theory  that  noth- 
ing would  suffice  to  make  the  transfer  to  the 
bank  good,  except  the  production  of  a  spe- 
cific charter  provision  or  a  resolution  on  the 
minutes. 

[7]  If  it  be  sought  to  show  formal  action 
by  the  directors  or  stockholders,  the  minutes 
should  be  produced  or  accounted  for.  If  a 
resolution  was  In  fact  passed,  but  not  ent'er- 
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ed  on  the  minutes,  this  should  be  shown.  It 
is  not  competent,  without  laying  a  sufficient 
foundation  therefor,  to  introduce  parOl  evi- 
dence that  directors  acted  on  a  certain  trans- 
action, or  that  the  corporation  '^agreed"  to 
a  certain  thing,  where  the  issue  is  whether 
the  officers  or  agents  who  acted  had  author- 
ity to  bind  the  corporation  in  the  transaction. 

The  difficulty  in  dealing  with  certain 
grounds  of  the  motion  for  new  trial  is  in- 
creased by  the  absence  of  a  statement  as 
to  the  objections  which  were  made  and  sus- 
tained, so  that  the  exact  ruling  of  the  court 
is  left  to  inference. 

[8]  The  evidence  on  the  subject  of  usury 
did  not  authorize  the  direction  of  a  verdict 

Judgment  reversed.  All  the  Justices 
concur. 


(U  Ga.  App.  727) 

ASKEW  V.  SINGLETARY  et  al.     (No.  4,lia) 

(Court  of  Appeals  of  Georgia.     Oct.  22,  1012.) 

(Syllahua  "by  the  Court.) 

1.  Appeal  aivd  Ebrob  ({  518*) — Scope  anu 
Contents — Amendment  to  Pleading. 

Where  an  amendment  to  a  petition  is  filed 
under  order  of  the  trial  jud^e,  it  becomes  a 
part  of  the  record,  though  the  judge  subsequent- 
ly strikes  it  for  legal  insufficiency,  and  in  such 
case  the  amendment  may  he  specified  as  a 
part  of  the  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2342-2355;  Dec.  Dig.  § 
518.*] 

2.  Executobs  and  Administbators  ({  644*)^ 
Actions— Pleadings— Amendment. 

The  amendment  filed  by  the  plaintiff  under 
order  of  the  court  was  sufficient  to  meet  the 
ruling  of  the  court  as  to  the  grounds  of  the 
special  demurrer.  But  even  without  the  amend- 
ment the  allegations  of  the  petition  were  suffi- 
cient to  permit  the  introduction  of  evidence, 
and  the  judgment  dismissing  the  petition  on 
oral  motion  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  i|  2594-2603; 
Dec  Dig.  §  544.*! 

Error  from  City  Court  of  Blakely;  L.  M. 
Bambo,  Judge. 

Action  by  B.  H.  Askew  against  A.  J.  Sln- 
gletary  and  another,  as  executors  de  son 
tort  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Reversed. 

Askew  brought  suit  against  A.  J.  Single- 
tary  and  R.  C.  Singletary,  as  executors  de 
son  tort  of  the  estate  of  L.  W.  Singletary, 
to  recover  $500.  The  original  petition  al- 
leged that  on  or  about  August  8,  1908,  L*.  W. 
Singletary  took  and  converted  to  his  own 
use,  of  the  property  of  the  plaintiff  1,500 
first-class  pine  cross-ties,  to  which  he  had  no 
right  or  title,  which  lay  upon  and  along  the 
right  of  way  of  the  "A.  &  N.  Railway  Co.," 
at  or  near  Philema,  in  Lee  county,  Ga.,  and 
which  were,  at  and  since  that  time,  of  the 
value  of  33%  cents  each,  and  of  the  aggre- 
gate value  of  $500;  that  the  plaintiff  had  re- 
peatedly demanded  payment  for  them  from 
the  said  L.  W.   Singletary  during  his  life, 


fand  since  his  death  from  the  defendants; 
that  neither  Im  W.  Singletary  nor  any  per- 
son for  him,  nor  the  defendants,  ever  paid 
plaintiff  the  value  of  the  cross-ties,  or  any 
part  thereof,  or  restored  to  him  the  cross-ties, 
or  any  part  thereof. 

The  defendants  demurred  to  the  petition, 
on  general  and  special  grounds — the  special 
grounds  being  that  it  did  not  disclose  what 
personal  property  of  the  value  of  $500  the 
defendants  possessed  and  converted  to  their 
own  use,  or  the  nature  of  said  property,  or 
how  or  when  or  in  what  manner  it  was  con- 
verted to  their  own  use;  that  the  petition 
did  not  specifically  allege  facts  showing  that 
the  defendants  were  executors  de  son  tort 
upon  the  estate  of  L.  W.  Singletary;  and 
that  It  failed  to  disclose  any  reason  why  the 
petitioner  might  not  proceed  against  the  es- 
tate of  L.  W.  Singletary,  or  why  it  was  nec- 
essary to  sue  the  executors  de  son  tort  The 
trial  Judge  overruled  the  general  demurrer 
and  sustained  the  special  demurrer  on  three 
of  the  grounds,  with  the  proviso,  however, 
that  "if  amendment  is  offered  within  the 
ten  days  hereby  allowed,  meeting  the  second 
ground  of  the  demurrer,  then  the  demurrer 
shall  be  overruled  in  toto.** 

Within  the  ten  days  the  plaintiff  offered 
an  amendment  in  the  following  language: 
"Now  comes  the  plaintiff  in  the  above-stated 
case  and  by  leave  of  the  court  files  this  his 
amendment  to  the  original  petition  in  said 
case,  and  shows  that,  explanatory  of  and 
amplifying  paragraph  4  of  the  original  peti- 
tion, defendants  possessed  and  converted  to 
their  own  use,  of  the  property  of  Ll  W.  Sin- 
gletary, deceased,  the  following:  (1)  On  or 
about  January  20,  1910,  10,000  cross-ties, 
more  or  less;  the  same  being  in  the  county 
of  Early,  along  the  right  of  way  of  the  Cen- 
tral of  Georgia  Railroad,  from  Hilton,  Ga., 
to  Arlington,  Ga.,  such  ties  being  of  the  val- 
ue of  35  cents  each.  (2)  On  or  about  the 
same  date  3,000  cross-ties,  more  or  less,  dis- 
tributed in  lots  of  varying  numbers,  to  plain- 
tiff unknown,  along  the  line  of  the  Georgia, 
Florida  &  Alabama  Railroad,  between  Ar- 
lington, Ga.,  and  Kestler,  Ga.;  such  ties  be- 
ing of  the  value  of  35  cents  each.  (3)  The 
sum  of  $249,  which  at  the  time  of  the  death 
of  the  said  L.  W.  Singletary  was  on  deposit 
to  the  credit  of  the  said  L.  W.  Singletary  at 
the  First  National  Bank  of  Blakely,  Ga. 
(4)  The  sum  of  $200,  which  at  the  time  of 
the  death  of  the  said  L.  W.  Singletary  was 
on  deposit  to  the  credit  of  said  L.  W.  Single- 
tary at  the  Bank  of  Blakely,  of  Blakely,  Ga." 

On  oral  motion  of  the  defendants,  upon 
the  ground  that  the  amendment  filed  under 
the  order  of  the  court  was  not  sufficient  to 
meet  the  demurrer,  the  court  dismissed  the 
petition,  and  this  Judgment  is  here  for  re- 
view. 

On  the  call  of  the  case  in  this  court  a  mo- 
tion was  made  to  dismiss  the  writ  of  error, 
based  upon  the  ground  that  "the  rejected 
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amendment  to  the  petition  is  not  set  forth 
iQ  the  bill  of  exceptions,  but  Is  sought  to  be 
brought  to  this  court  as  a  part  of  the  record; 
wherefore  it  cannot  properly  be  considered, 
and  without  It  no  question  is  presented  to 
this  court  on  which  it  can  undertake  to 
pass." 

Sheffield  &  Askew,  of  Arlington,  for  plain- 
tiff in  error.  Glessner  &  Park,  of  Blakely, 
for  defendants  in  error. 

HII4L,  G.  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  motion  to  dismiss  the 
writ  of  error  Is  denied.  The  amendment  to 
the  petition  was  filed  under  the  order  of 
the  judge,  though  he  subsequently  struck  it 
for  legal  Insufficiency.  In  such  case  the 
amendment  may  be  specified  as  a  part  of  the 
record.  McOall  v.  Herring,  116  Ga.  235,  42 
S.  E.  468 ;  McGarry  t.  Seiz,  129  Ga.  298,  58 
S.  E.  856. 

Counsel  for  movant  relies  upon  the  case  of 
Schaeffer  v.  Central  of  Ga.  Ry.  Co.,  6  Ga. 
App.  282,  64  S.  EI  1107,  followed  in  Ledbet- 
ter  T.  Savannah  Brewing  Co.,  8  Ga.  App. 
282,  68  S.  E.  950.  A  casual  reading  of  these 
two  opinions  suggests  an  apparent  confiict 
with  the  ruling  in  McCall  v.  Herring,  supra. 
But  in  the  two  cases  in  this  court  it  ap- 
peared that  the  trial  Judge  did  not  order 
the  amendment  to  be  filed,  but  simply  held 
that  an  amendment  was  necessary  to  meet 
the  demurrer,  and  granted  time  for  the 
amendment  to  be  made,  and  subsequently 
disallowed  the  amendment  on  the  ground 
that  it  was  insufficient  to  meet  the  require- 
ments of  the  order  previously  passed.  In  the 
instant  case  the  Judge  distinctly  granted  per- 
mission to  file  the  amendment,  although  he 
subsequently  disallowed  it;  and  Judge  Pow- 
ell, in  the  Schaeffer  Case,  supra,  states  that 
it  is  held  that,  if  an  amendment  is  filed  un- 
der order  of  the  Judge,  it  becomes  a  part  of 
the  record,  though  he  subsequently  strike  it 
for  legal  Insufficiency,  and  in  such  case  the 
amendment  may  be  specified  as  a  part  of 
the  record.  Judge  Powell's  reference  to  At- 
lantic &  B.  R.  Co.  V.  Southern  Pine  Co., 
116  Ga.  225,  42  S.  B.  500,  as  holding  this,  is 
evidently  a  miscltatlon;  it  doubtless  being 
his  intention  to  refer  to  McCall  v.  Herring, 
supra,  which  Is  in  the  same  volume. 

[2]  2.  The  Judgment  sustaining  the  special 
grounds  of  the  demurrer  Is  of  peculiar  phrase- 
ology. It  sustains  the  second,  third,  and 
fourth  grounds  of  the  special  demurrer,  with 
the  proviso  that  if  an  amendment  is  offered 
by  the  plaintiff  within  ten  days,  meeting  the 
second  ground  of  the  demurrer,  then  the  de- 
murrer would  be  overruled  in  toto.  Con- 
struing this  ruling  all  together,  it  is  mani- 
fest that  the  trial  Judge  meant  that,  if  the 
amendment  subsequently  filed  by  the  defend- 
ant was  sufficient  to  meet  the  second  ground 
of  the  demurrer,  it  would  also  meet  the  third 
and  fourth  grounds  of  the  demurrer. 


The  second  ground  of  the  demurrer  attacks 
the  petition  because  '*lt  does  not  disclose 
what  personal  property  of  the  value  of  $500 
the  defendants  possessed  and  converted  to 
their  own  use,  or  the  nature  of  such  prop- 
erty, or  how,  or  when,  or  in  what  manner, 
it  was  possessed  and  converted  to  their  own 
use."  The  amendment,  which  was  ffied  and 
disallowed,  we  think,  very  fully  meets  this 
ground  of  the  demurrer.  It  alleges  that  the 
personal  property  sought  to  be  recovered,  or 
the  value  thereof,  consisted  of  a  specified 
number  of  cross-ties  in  the  county  of  Early, 
located  ''along  the  right  of  way  of  the  Cen- 
tral of  Georgia  Railroad,  from  Hilton,  Ga., 
to  Arlington,  Ga.,"  of  the  value  of  35  cents 
each.  But,  irrespective  of  this  amendment, 
the  petition  as  originally  filed  was  not  sub- 
ject to  special  demurrer  on  this  ground. 
Paragraph  9  of  that  petition  specifically  al- 
leged that  1,500  cross-ties,  aggregating  the 
value  of  $500,  for  which  the  suit  was 
brought,  were  taken  by  the  deceased  with- 
out authority  from  where  they  were  locat- 
ed, to  wit,  "upon  and  along  the  right  of  way 
of  the  A.  &  N.  Railway  Company,  at  or  near 
Philema,  In  Lee  county,  Ga."  The  allega- 
tions of  the  original  petition  and  the  amend- 
ment are  inconsistent,  it  is  true;  but  this 
Inconsistency  can  be  explained  by  evidence, 
ana  the  plaintiff  would  have  the  right,  un- 
der the  allegations  of  the  petition  as  amend- 
ed, to  claim  any  or  all  of  the  cross-ties  which 
had  been  converted  by  the  deceased,  to  the 
extent  of  $500. 

While  in  our  opinion,  therefore.  It  was  not 
necessary  to  amend  the  petition  to  meet  the 
demurrer,  as  the  allegations  In  the  original 
petition  set  forth  a  cause  of  action,  yet  the 
amendment  as  filed,  amplifying  the  allega- 
tions of  the  petition,  was  within  the  right 
of  the  plaintiff,  and  the  petition  as  amend- 
ed was  sufficient  to  let  in  proof  of  the  al- 
legations made,  and  the  Judgment  dismissing 
the  petition  was  erroneous. 

Judgment  reversed. 

POTTLB,  J.,  disqualified. 


(U  Ga.  App.  733) 

EMINENT  HOUSEHOLD  OF  COLUMBIAN 

WOODMEN  V.  GEORGE  E.  BENZ 

&  CO.     (No.  4,271.) 

(Court  of  Appeals  of  Georgia.    Oct  22,  1012.) 

(8yllahu$  hy  the  Court,) 

1.  Corporations  (|  4(X)*)— Powers  and  Lia- 
bilities—Representation BY  Officers. 
Where  an  officer  of  a  corporation  makes  a 
contract  for  it  within  the  scope  of  his  appro- 
priate  duties,  the  corporation  cannot  relieve 
itself  of  liability  on  the  contract  by  reason  of 
any  by-law  or  other  limitation  on  the  power  of 
the  officer  not  known  to  the  other  party  to  the 
contract. 

[Ed.  Note. — ^For  other  cases,  see  Corpora- 
tions, Cent  Dig.  {&  1587,  1590,  1591;  Dec.  Dig. 
§  400.*] 
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2.  COBPORATIONS  (§  390*)^POWERS  AND  LIA- 
BILITIES—RePBESENTATION  BY  Officers. 
Where  a  corporation,  through  its  executive 
officers  constituting  the  board  of  directors,  for 
years  and  by  a  long  course  of  dealing  intrusts 
the  management  of  its  business  to  a  particular 
officer,  and  permits  him  to  make  contracts  for 
it  in  connection  with  its  business,  and  especial- 
ly contracts  similar  in  character  to  the  one 
under  consideration  in  this  case,  such  a  con- 
tract would  be  binding  on  the  corporation,  ir- 
respective of  whether  or  not  it  was  expressly 
authorized  by  the  by-laws  or  by  formal  action 
of  the  executive  offioers  or  board  of  directors. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, CenL  Dig.  {{  1588, 1002-1610;  Dec.  Dig. 

8.  New  Tbial  (8  57*)  —  Gbounds  — Ibrequ- 
labities—Taking  Papers  to  Jury  Roo&c. 
Where  certain  portions  of  interrogatories. 
with  exhibits  attached,  which  the  trial  judge 
had  excluded  from  the  evidence,  were,  by  inad- 
vertence, left  in  the  nossession  of  the  jury,  and 
were  taken  out  by  them  when  they  retired  to 
consider  the  case,  and,  on  their  return  to  the 
courtroom  with  the  verdict,  the  attention  of 
the  judge  was  called  to  the  matter,  and  he  in- 
terrogated the  foreman  of  the  jury  for  the  pur- 
pose of  finding  out  if  these  interrogatories  or 
exhibits  had  been  read  or  considered  by  the 
jury  in  their  deliberations,  and  in  reply  the 
foreman  stated  that  neither  the  interrogatories 
nor  the  exhibits  had  been  read  or  considered 
by  any  member  of  the  jury,  and  that  the  papers 
(meaning  the  interrogatories  and  exhibits)  had 
"not  even  been  opened  by  any  member  of  the 
jury,"  there  was  no  error  in  refusing  to  grant 
a  new  trial  on  this  ground. 

[Ed.  Note.— For  other  eases,  see  New  Trial, 
Cent.  Dig.  §  120;    Dec.  Dig.  §  57.*] 

4.  Objections  to   Chaboe — Sufficiency  of 
Evidence. 

The  numerous  objections  made  to  excerpts 
from  the  charge  of  the  court  and  to  rulings  on 
evidence  are  wholly  without  merit.  The  law 
applicable  to  all  the  issues  in  th^  case  was  ful- 
ly, clearly,  and  fairly  presented  in  the  instruc- 
tions. No  error  of  law  whatever  appears  in 
the  trial,  and  the  verdict  Is  fully  supported  by 
the  evidence. 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Raid,  Judge. 

Action  by  George  B.  Benz  &  Co.,  a  corpora- 
tion, against  the  Eminent  Household  of  Co- 
lumbian Woodmen.  Judgment  for  plaintiff, 
and  defendant  brings  error.     Affirmed. 

This  was  a  suit  against  the  Eminent  House- 
hold of  Columbian  Woodmen,  a  corporation, 
to  recover  the  purchase  price  of  280  badges, 
sold  and  delivered  to  It  on  or  about  No- 
vember 16,  1909,  for  40  cents  each,  and  ag- 
gregating the  sum  of  $112.  The  verdict  was 
for  the  full  amount  sued  for,  and  the  de- 
fendant excepts  to  the  refusal  of  a  new  trial. 
It  is  admitted  that  the  badges  were  duly  de- 
livered to  members  of  the  corporation  and 
were  used  by  them,  and  the  defense  relied 
upon  was  that  its  agent,  who  had  ordered 
the  badges  for  the  corporation,  was  not  au- 
thorized to  do  so,  and  that  therefore  the  cor- 
poration was  not  bound  to  pay  for  them. 
The  evidence  on  the  question  of  authority 
is  practically  uncontroverted,  and  shows  in 
substance  the  following  facts :  The  badges  in 
question  were  ordered  for  the  corporation  by 


J.  B.  Frost,  who  had  been  what  was  called 
"Eminent  Consul"  of  the  Columbian  Wood- 
men since  the  foundation  of  the  order  about 
six  years  before.  During  that  time  be  had 
performed  all  the  duties  outlined  in  the  con- 
stitution and  laws  of  the  order  relating  to 
his  position,  had  general  supervision  of  all 
the  supplies  and  secret  work,  produced  the 
ritual  and  supervised  its  work  and  demon- 
stration throughout,  and  determined  on  the 
supplies  and  ordered  them.  No  one  else  con- 
nected with  the  organization  ordered  supplies 
of  a  general  character,  except  the  "Eminent 
Consul."  Frost  testified  that  in  "supplies" 
were  included  such  things  as  "badges,  ritual 
supplies,  general  paraphernalia,  tools,  and 
implements  that  were  used  in  producing  the 
ritual  and  exemplifying  it."  He  testified  that 
all  these  things  were  ordered  by  him  during 
the  entire  period,  and  that  he  approved  the 
bills,  and  they  were  paid ;  and  in  pursuance 
of  a  uniform  custom,  which  had  always  been 
approved  by  what  was  known  as  the  "Emi- 
nent Council"  of  the  corporation,  he  ordered 
the  badges  In  question  from  the  plaintiff; 
that  these  badges  contained  the  emblem  of 
the  order,  the  names  of  special  conventions 
that  were  being  held,  and  were  used  at  the 
conventions  of  the  order;  that  what  was 
called  the  "Eminent  Council"  of  the  order 
was  analogous  to  a  board  of  directors  of  an 
ordinary  corporation,  and  this  "Eminent 
Council"  was  the  executive  board  of  the  cor- 
poration. According  to  Frosts  testimony, 
while  the  "Eminent  Council"  looked  generally 
after  the  business  of  the  order,  to  him  as 
"Eminent  Consul"  was  intrusted  the  duty  of 
purchasing  the  property  that  the  order  need- 
ed in  connection  with  its  routine  business  and 
conventions,  and  of  doing  many  other  things 
that  were  not  specifically  set  forth  by  the 
by-laws  and  constitution.  There  was  no  evi- 
dence that  any  officer  of  the  corporation  had 
ever  bought  badges  or  other  paraphernalia 
for  the  order,  except  the  "Eminent  Consul," 
Frost,  and  Frost  testified  that  all  of  the  bills 
made  by  him  of  this  character  bad  been  ap- 
proved by  the  "Eminent  Council,"  and  that 
this  bill  had  been  disapproved,  simply  be^ 
cause  of  friction  that  had  arisen  between 
him  and  the  "Eminent  Council." 

The  testimony  introduced  in  behalf  of  the 
defendant,  as  to  the  lack  of  authority  on  the 
part  of  Frost  to  order  the  badges  in  ques- 
tion, was  to  the  effect  that  the  purchase  had 
not  been  approved  by  the  "Eminent  Council." 
This  evidence,  however,  discloses  the  fact 
that  the  giving  of  the  order  by  Frost  for  the 
purchase  of  the  badges,  their  reception  by 
the  corporation,  and  their  use  by  the  mem- 
bers thereof,  were  known  to  the  "Eminent 
Council,"  and  were  not  disapproved.  The 
Eminent  Clerk  of  the  Supreme  Secretary  of 
the  Eminent  Household  of  Columbian  Wood- 
men testified  that  he  refused  to  pay  the  bill 
for  the  purchase  of  the  badges,  because  he 
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did  not  ooDslder  It  to  be  {or  a  legitimate 
pnipose,  and  It  had  not  been  authorized  by 
the  "Eminent  Council,"  and  a  bill  could  not 
be  paid  without  his  signature. 

Dorsey,  Brewster,  Howell  &  Hey  man,  of 
Atlanta,  for  plaintiff  in  error.  Anderson, 
Felder,  Rountree  &  Wilson  and  W.  S.  DiUon, 
all  of  Atlanta,  for  defendant  In  error. 

HILIi,  G.  J.  (after  stating  the  facts  as 
above).  [1]  Irrespective  of  the  question  as 
to  whether  Frost  had  express  authority  from 
the  "Eminent  Council"  or  executive  board  of 
the  order  to  make  this  purchase,  it  Is  clear, 
under  the  evidence,  that  It  was  apparently 
within  the  legitimate  sphere  of  his  duties, 
that  his  contracts  of  a  similar  character  had 
always  been  approved  by  the  order,  that 
any  by-law  or  rule  restricting  his  power  in 
this  respect  was  unknown  to  the  plaintiff, 
and  that  the  plaintiff,  in  furnishing  the 
badges,  had  the  right  to  rely  upon  the  fact 
that  Frost,  as  "B^lnent  Consul,"  was  au- 
thorized to  make  the  contract  Even  assum- 
ing, therefore,  that  there  was  such  a  by-law 
or  rule  (and  this  is  by  no  means  clear  under 
the  documentary  evidence),  the  facts  bring 
the  case  clearly  within  the  principle  that 
where  the  offilcer  of  a  corporation  makes  a 
contract  for  it,  within  the  scope  of  his  ap- 
propriate duties,  the  corporation  cannot  re- 
lieve Itself  of  liability  on  the  contract  by  rea- 
son of  any  by-law  or  other  limitation  on  the 
power  of  the  officer,  not  known  to  the  other 
party  to  the  contract  Johnson  v.  Waxelbaum 
Co.,  1  Ga.  App.  513,  58  S.  E.  56.  We  also  think 
that  where  a  corporation,  through  its  execur 
tive  officers  constituting  the  board  of  direc- 
tors, has  for  years  and  through  a  long  course 
of  dealing  intrusted  the  management  of  Its 
business  to  a  particular  officer,  and  permitted 
him  to  make  contracts  for  the  corporation  in 
connection  with  Its  business, .  and  especially 
contracts  similar  In  character  to  the  one  now 
under  consideration,  and  which  is  resisted 
by  the  corporation  as  being  unauthorized, 
such  a  contract  would  be  binding  on  the  cor- 
poration, irrespective  of  whether  or  not  it 
was  expressly  authorized  by  the  by-laws,  or 
by  any  formal  action  of  the  executive  officers 
or  board  of  directors.  Potts-Thompson  Liq- 
uor Co.,  v.  Potts,  135  Ga.  460,  69  S.  E.  734, 
and  citations. 

[2]  The  foregoing  principles  of  law  are  not 
denied;  but  It  is  Insisted  by  learned  counsel 
that  the  plaintiff  cannot  take  advantage  of 
these  well-settled  principles,  because  it  did 
not  sell  these  badges  with  notice  of  the  facts 
indicating  constructive,  if  not  actual,  au- 
thority on  the  part  of  Frost  to  make  such 
contracts  because  of  a  long  course  of  dealing 
with  the  order  and  the  approval  by  it  of  con- 
tracts of  a  similar  character  made  by  him 
as  ''Eminent  Consul'Vof  the  order;   and  that 


the  rule  of  law  in  question  has  no  application, 
ezo^  to  parties  who  had  knowledge  of 
such  facts,  and  who  relied  upon  them  in  mak- 
ing such  contracts.  Under  the  evidence  the 
order  for  the  badges  was  within  the  appar- 
ent scope  of  Frost's  authority  as  "Eminent 
Consul"  of  the  order.  It  is  a  rule  of  law, 
we  think,  well  grounded  in  principles  of 
equity  and  Justice,  that  where  a  corporation 
holds  out  a  particular  officer  as  authorized 
to  make  contracts  for  Its  benefit,  permitting 
such  officer  to  make  the  contracts,  and  receives 
the  benefit  of  the  contracts  made  by  him, 
it  cannot  subsequently  refuse  to  comply  with 
these  contracts  on  the  ground  that  such  of- 
ficer was  without  authority  to  make  them. 
The  corporation  Is  bound  by  these  acts  of 
constructive  authority  and  acquiescence;  oth- 
erwise, it  would  be  In  the  power  of  the 
corporation  to  perpetrate  frauds  upon  in- 
nocent parties.  The  question  is  not  one  of 
knowledge  on  the  part  of  persons  who  deal 
with  corporations,  but  the  controlling  ques- 
tion is  as  to  the  conduct  of  the  corporation 
in  dealing  through  its  agents  with  third 
persons.  A  corporation  Is  bound  when  it 
ratifies  or  accepts  a  contract  after  it  Is  made, 
or  accepts  the  benefit  of  the  contract  3 
Cook  on  Corporations,  §  716.  The  evidence 
in  this  case  is  undisputed  that  the  members 
of  this  corporation  knowingly  received  the 
benefit  of  the  contract  made  by  Frost,  that 
the  corporation  received  the  badges,  and 
distributed  them  to  its  members,  and  that 
they  were  used  by  the  members.  Even,  there- 
fore, if  Frost  had  no  express  authority  to 
make  the  contract,  the  corporation  was 
bound.  Any  further  discussion  of  the  sub- 
ject would  be  profitless.  We  think  the  ver- 
dict was  right,  under  the  evidence,  which 
was  practically  undisputed,  and  should  not 
be  interfered  with,  unless  there  was  some 
material  and  prejudicial  error  of  law  com- 
mitted during  the  trial. 

[4]  In  the  amended  motion  for  a  new  trial 
the  able  and  diligent  counsel  for  plaintiff  in 
error  set  out  numerous  assignments  of  alleged 
errors  in  excerpts  from  the  charge  of  the 
court  and  in  rulings  on  testimony.  We  have 
examined  these  excerpts  from  the  charge, 
in  connection  with  the  entire  charge,  and 
find  no  merit  In  any  of  the  exceptions.  On 
the  contrary,  we  think  that  the  charge  was 
a  most  apt,  fair,  and  full  application  of  cor- 
rect legal  principles  to  every  issue  made  by 
the  pleadings  and  evidence.  And  we  think 
the  same  can  be  said  as  to  the  rulings  on 
evidence.  In  other  words,  we  think  that  the 
record  shows  an  errorless  trial  and  a  correct 
result. 

[3]  The  assignment  of  error  not  Induded 
in  the  Bbove  is  sufficiently  covered  by  the 
headnote,  and  needs  ho  additional  elabora- 
tion. 

Judgment  affirmed. 
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(11  Oa.  App.  766) 

LBATHBRMAN  ▼.  STATU     (No.  4,331.) 
(Court  of  Appeals  of  Georgia.     Oct.  22,  1912.) 

(Syllabus  hy  the  Court.) 

1.  Criminal  Law  (§  394*)— Evidence— Com- 
petency—Unlawful  Seabch. 

In  the  trial  of  an  accusation  for  unlawful 
sexual  intercourse,  it  is  not  error  to  admit 
testimony  that  a  witness,  without  the  consent 
of  the  accused,  placed  a  searchlight  through 
a  broken  pane  in  a  window  of  the  house  where 
she  was  staying,  and  by  this  means  discovered 
her  in  bed  with  a  man;  both  persons  being 
undressed.  Such  evidence  was  not  inadmissible 
as  having  been  obtained  in  violation  of  the 
constitutional  right  of  the  accused  to  be  pro- 
tected from  an  illegal  search.  Williams  v. 
State,  100  Ga.  511,  28  S.  E.  624,  39  L.  R.  A. 
269. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  875,  876;  Dec.  Dig.  $ 
394.*) 

2.  Sufficiency  of  Evidence. 

The  evidence  fully  warranted  the  verdict 
of  guilty. 

Error  from  City  Court  of  Floyd  County; 
John  H.  Reece,  Judge. 

Ethel  Leatherman  was  convicted  of  unlaw- 
ful sexual  Intercourse,  and  brings  error.  Af- 
firmed. 

Eubanks  &  Mebane,  of  Rome,  for  plaintiff 
in  error.  John  W.  Bale,  Sol.  Gen.,  of  La  Fay- 
ette, for  the  State. 

POTTLE,  J.     Judgment  affirmed. 


ill  Oa.  App.  762) 

TYLER   V.    STATE.      (No.   4,366.) 
(Court  of  Appeals  of  Georgia.     Oct.  22,  1912.) 

(8yllabu9  ly  the  Court.) 

X.  Trespass  (§  88*)— <^iminal  Responsibil- 
ity— Sufficiency  of  Evidence. 

No  error  of  law  was  committed,  and  the 

conviction  was  supported  by  evidence. 
(E2d.    Note.— For    other  cases,   see   Trespass, 

Cent.  Dig.  §  182;    Dec.  Dig.  §  8a*l 

(Additional  Syllabus  by  Editorial  Staff.) 

2.  Obiminal  Law  (§  824*)— Trial— Requests 
for  Instructions— Necessity. 

Where  the  inference  of  good  faith  of  de- 
fendant, charged  with  entering  the  cultivated 
land  of  another  after  having  been  forbidden  to 
do  so,  arises  only  from  his  own  statement,  fail- 
ure to  charge  as  to  the  effect  of  good  faith  is 
not  error,  in  the  absence  of  request  therefor. 

[Ekl.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §{  1996-2004;  Dec.  Dig.  § 
824.*! 

3.  Trespass  (§  89*)— Criminal  Responsibil- 
ity—I NSTRUCTIO  NS. 

In  a  prosecution  for  entering  upon  the  land 
of  another  after  having  been  forbidden  to  do 
so,  where  the  evidence  for  defendant  was  that 
the  prosecutor  had  given  him  peimission  to 
sow  oats  upon  the  land,  on  condition  that  he 
was  to  surrender  possession  in  the  event  the 
prosecutor  sold  the  lots  and  the  purchaser  de- 
sired possession,  accused  could  not  complain 
of  a  charge  that,  if  he  rented  the  land  for  an 
Indefinite  term,  the  law  would  imply  that  the 
term  continued  to  the  end  of  the  calendar  year. 
{Ed.  Note. — For  other  cases,  see  Trespass, 
Cent  Dig.  {  183;    Dec  Dig.  {  89.*] 


Error  from  City  Court  of  Odlla;  H.  E. 
Oxford,  Judge. 

J.  W.  Tyler  was  convicted  of  willfully  en- 
tering the  cultivated  land  of  the  prosecutor 
after  having  been  forbidden  to  do  so,  and 
brings  error.    Affirmed. 

Newbem  &  Meeks,  of  Odlla,  for  plaintiff 
in  error.  H.  J.  Quincey,  Sol.,  of  Ocilla,  for 
the  State. 

POTTLE,  J.  [1]  The  accused  was  convict- 
ed of  violating  section  217  of  the  Penal 
Code,  In  willfully  entering  the  cultivated 
land  of  McClelland,  the  prosecutor,  after  hav- 
ing been  forbidden  by  him  to  do  so.  It  ap- 
pears that  McClelland  owned  some  vacant 
city  lots.  Tyler  requested  permission  to 
sow  the  lots  in  oats.  According  to  McClel- 
land, he  gave  Tyler  permission  to  sow  the 
lots  in  oats,  with  the  understanding  that,  if 
the  lots  were  "sold  or  traded,"  he  would 
have  to  Immediately  surrender  possession. 
Nothing  was  said  about  the  payment  of  rent; 
but  it  is  inferable,  from  what  McClelland 
testifies,  that  no  rent  was  to  be  paid.  The 
accused  claims  that  he  understood  the  lots 
were  rented  to  him,  and  that  he  was  to 
surrender  possession  only  in  the  event  the 
prosecutor  sold  the  lots  and  the  purchaser 
desired  possession.  After  the  oats  were  up 
and  growing,  McClelland  gave  Paulk  the 
use  of  the  lots,  in  exchange  for  the  use  of 
an  acre  of  ground  owned  by  Paulk.  Paulk's 
chickens  destroyed  some  of  the  oats,  and, 
after  they  were  cut,  Tyler,  over  McClelland's 
objection,  planted  the  lots  in  sorghum.  Be- 
fore the  sorghum  was  planted  McClelland 
and  Tyler  had  a  conversation,  in  which  Mc- 
Clelland told  him  not  to  put  anything  else 
on  the  lots,  and  Tyler  stated  that,  if  the 
chidiens  ate  his  oats,  he  would  sow  the 
lots  in  something. 

[2]  Complaint  is  made  that  the  court  sub- 
mitted to  the  jury  the  question  of  tenancy 
or  no  tenancy,  and  the  question  as  to  what 
was  the  real  contract  between  the  parties, 
and  failed  to  charge  that  if  the  accused 
went  upon  the  land  in  good  faith,  honestly 
believing  he  had  a  right  to  sow  the  sorghum, 
he  would  not  be  guilty.  If  the  accused  can 
rely  on  good  faith,  an  inference  thereof 
arises  only  from  his  statement;  and,  since 
there  was  no  request  for  an  instruction  rela- 
tive to  good  faith,  failure  to  so  charge  can- 
not be  held  to  be  error. 

[3]  The  accused  cannot  justly  complain 
that  the  court  charged  that,  if  he  rented  the 
land  for  an  indefinite  term,  the  law  would 
imply  that  the  term  continued  to  the  end 
of  the  calendar  year.  The  accused  did  not 
claim  that  he  had  a  general  contract  of 
tenancy,  'but  claimed  only  that  McClelland 
gave  him  permission  to  sow  the  lots  in 
oats  and  hold  possession  until  the  lots  were 
sold.    McClelland  says  he  reserved  the  right 
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to  trade  or  sell.  TMb  Issue  was  settled 
against  the  accused.  If,  under  the  con- 
tract, McClelland  had  a  right  to  ''trade"  the 
lots,  this  would  include  the  right  to  make 
the  exchange  with  Paulk.  But,  under  any 
view  of  the  evidence,  Tyler's  right  to  the 
lots  ceased  after  his  oats  were  remove 
from  the  lots.  He  had  no  right  to  a  further 
use  of  the  land  to  raise  a  crop  of  sorghum. 
He  could  not  recoup  any  damage  he  sus- 
tained from  the  loss  of  the  oats  by  raising 
a  crop  of  sorghum,  over  the  objection  of  the 
owner.  His  original  entry  was  lawful;  but 
his  re-entry,  after  the  oats  were  cut  and 
after  having  been  forbidden  to  do  so,  was 
unlawful.  The  land  was  cultivated  land, 
within  the  meaning  of  the  statute.  Bryce  v. 
State,  113  Ga.  705,  39  S.  E.  282. 

It  is  unfortunate  that  neighbors  should 
appeal  to  the  criminal  courts  to  settle  their 
petty  quarrels,  but  Juries  of  the  vicinage 
must  Judge  between  them.  If  there  is 
enough  evidence,  this  court  cannot  interfere, 
unless  errors  of  law  are  committed. 

Judgment  affirmed. 

(11  Ga.  App.  768) 

GUILFORD  V.  STATE.     (No.  4,404.) 
(Court  of  Appeals  of  Georgia.    Oct.  22,  1012.) 

(Syllabus  hy  the  Court,) 

1.  Intoxicating  Liquors  (§,  169*)— Offens- 
es—Pebsons  Liable— -Agents. 

The  middleman  in  an  illegal  sale  of  in- 
toxicating liquor,  to  be  free  from  criminal  re- 
sponsibility, must  act  solely  as  agent  for  the 
buyer.  If  be  induces  the  transaction,  or  acts 
as  agent  for  both  parties,  or  if  he  has  a  profit 
in  the  transaction,  he  is  guilty  of  violating  the 
law.  Plumpaer  v.  State,  8  Ga.  App.  379,  69  S. 
R  28;  Sessions  v.  State,  6  6a.  App.  336,  64 
S.  E.  1101;  Cheatwood  v.  City  of  Buchanan, 
9  Ga.  App.  828,  72  S.  E).  284;  Highsmith  v. 
City  of  Waycross,  7  Ga.  App.  611,  67  S.  B.  677. 
[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  187,  188;  Dec.  Dig.  | 
169.*J 

2.  Intoxicating  Liquors  (S  169*)— Offenses 
—Persons  Liable— Agents. 

The  evidence  clearly  showing  that  the  ac- 
cused was  given  $1  for  the  purpose  of  buying 
whisky,  and  that,  in  compliance  with  the  re- 
quest of  the  person  who  gave  him  $1,  he  bought 
whisky  from  a  third  person  and  paid  75  cents 
for  it,  but  retained  for  himself  25  cents,  he  was 
interested  in  the  sale;  and  this  evidence  was 
sufficient  to  support  the  verdict  of  guilty. 

[Ed.  Note. — For  other  cases,  see  Intoxicat- 
ing Liquors,  Cent.  Dig.  §§  187,  188;  Dec.  Dig. 
§  169.^] 

3.  Criminal  Law  (8  814*)— Trial— Instruc- 
tions—Circtjmbtantial  Evidence. 

There  being  positive  and  direct  evidence 
that  the  accused  made  a  profit  from  an  illegal 
sale  of  the  whisky,  there  was  no  error  in  the 
refusal  of  the  court  to  instruct  the  jury  as  to 
the  law  of  circumstantial  evidence. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Die.  §§  1821,  1833,  1839,  1860, 
1865,  1883,  1890,  1924,  197^-1985,  1987;  Dec. 
Dig.  S  814.»] 

Error  from  City  Court  of  Blackshear;  W. 
A.   Milton,  Judge. 


Dell  Guilford  was  convicted  of  violation  of 
the  liquor  law,  and  brings  error.    Affirmed. 

E.  H.  Williams,  of  Blackshear,  for  plain- 
tiff in  error.  S.  F.  Memory,  Sol.,  of  BladL- 
shear,  for  the  Stata 

HILL^  O.  J.    Judgment  affirmed. 


(12  Qa.  App.  426) 
COKER  V.  STATE.    (No.  4,386.) 
(Court  of  Appeals  of  Georgia.    Oct  22,  1912.) 

(SyUahus  hy  the  Court.) 

1.  Weapons  (§  9*)— Oabbting  Weapons— Li- 
cense. 

The  home  and  place  of  business  of  a  farmer 
is  the  house  wherein  he  resides  and  the  plantation 
upon  which  his  farming  operations  are  conducted. 
It  is  therefore  not  a  violation  of  the  act  approv- 
ed August  12,  1910  (Acts  1910,  p.  134),  pro- 
hibiting one,  without  having  purchased  a  li- 
cense, from  carr3'ing  around  or  having  a  pistol 
''outside  of  his  own  home  or  place  of  business^" 
for  one  who  lives  on  a  faim,  of  which  ^  he  is 
in  charge  as  an  overseer,  to  have  about  his  per- 
son on  that  farm  a  pistol  fully  exposed  to  view, 
notwithstanding  he  has  no  license  from  the 
ordinary  of  the  county  to  carry  the  pistol. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent.  Dig.  §  8;    Dec.  Dig.  |  9.*1 

(Additional  Syllahus  hy  Editorial  Staff.) 

2.  Weapons  (I  9*)  —  Carbying  Weapons— 
"H.OME  or  Place  of  Business." 

The  words  "home  or  place  of  business," 
as  used  in  Act  Aug.  12,  1910  (Acts  1910,  p. 
184),  prohibiting  one  without  a  license  from 
carrying  a  pistol  outside  of  his  home  or  place 
of  business,  are  broad  enough  to  include  any 
portion  of  a  farm  or  plantation  where  one  em- 
ploys  his  time  and  malces  his  living,  though 
technically  the  word  "home"  may  mean  the 
house  wherein  one  resides. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent.  Dig.  §  8;    Dec  Dig.  §  9.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3322-3325.] 

Error  from  Superior  CJourt,  Tift  County; 
W.  E.  Tbomas,  Judge. 

Jack  Coker  was  convicted  of  carrying  a 
pistol  without  a  license,  and  brings  error. 
Reversed. 

R.  D.  Smith  and  C.  C.  Hall,  both  of  Tlf- 
ton,  and  Geo.  B.  Simpson,  of  Valdostai^  foi 
plaintiff  in  error.  J.  A.  Wilkes,  Sol.  Gen., 
of  Moultrie,  for  the  State. 

POTTLE,  J.  This  was  a  conviction  for 
carrying  a  pistol  without  having  procured 
a  license  so.  to  do.  The  accused  was  a 
single  man,  and  had  charge  of  his  mother's 
plantation,  where  both  she  and  he  resided. 
He  had  the  pistol  on  this  plantation,  and 
not  elsewhere,  so  far  as  appears  from  the 
evidence.  The  statute  makes  it  penal  for 
any  one  "to  carry  around  with  him  on  his 
person,  or  to  have  in  his  manual  possession 
outside  of  his  own  home  or  place  of  busi- 
ness," a  pistol  or  revolver,  without  first  ob- 
taining a  license  from  the  ordinary.  Acts 
1910,  p.  134. 
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[1, 2]  In  Strickland  v.  State.  137  Ga.  1, 
72  S.  E.  260.  36  L.  R.  A.  (N.  S.)  115,  where- 
in the  coustitutionality  of  this  statute  was 
bronght  in  question,  the  court  said:  "The  act 
should  receive  a  reasonable  construction.  Sup- 
pose that  the  owner  of  a  pistol  should  acci- 
dentally drop  it  from  the  window  of  his 
dwelling  to  the  street  A  narrow  and  literal 
construction  of  the  act  might  make  it  penal 
for  him  to  pick  it  up  and  carry  it  into  his 
house.  It  is  lawful  to  sell  pistols.  But  a 
similar  construction  might  make  it  Impos- 
sible for  the  carrier  to  deliver  them  to  the 
dealer,  or  the  dealer  to  deliver  them  to  the 
customer.  We  will  not  anticipate  that  any 
such  construction  will  be  given,  but  one 
which    will   carry    out  the  legislative   pur- 


>f 


pose. 

Following  the  general  principle  thus  an- 
nounced, we  do  not  think  a  reasonable  and 
sensible  construction  of  this  act  would  pre- 
vent a  farmer  from  carrying  a  pistol  around 
in  an  open  manner  anywhere  on  his  farm, 
where  he  might  have  occasion  to  go.  Tech- 
nically the  word  "home"  may  mean,  as  the 
solicitor  general  insists,  the  house  wherein 
one  resides.  But  the  words  "home  or  place 
of  business,**  as  used  in  the  act,  are  broad 
enough  to  include  any  portion  of  a  farm 
or  plantation  where  one  employs  his  time 
and  makes  his  living.  There  is  his  place  of 
business,  the  place  where  he  earns  a  liveli- 
hood. His  business  is  farming,  and  the 
place  where  this  business  is  conducted  is, 
not  the  house  exclusively,  but  in  the  field 
or  the  woodland,  or  anywhere  on  the  plan- 
tation where  his  business  requires  liis  pres- 
ence. The  accused  was  overseer  for  his 
mother.  The  plantation  was  as  much  his 
home  and  place  of  business  as  if  he  owned  it 
The  conviction  should  liave  been  set  aside. 

Judgment  reversed. 

RUSSELL,  J.,  concurs.    See  76  S.  B.  901. 


(11  Oa.  App.  789) 

HOLLAND  V.  STATE.     (No.  4,412.) 
(Court  of  Appeals  of  Georgia.    Oct  22,  1912.) 

(8yllahu9  hy  the  Court) 

1.  Highways  (§  186*)  — Use  fob  Travel  — 
Criminal  Responsibility. 

An  indictment  alleged  that  the  accused  op- 
erated an  automobile  along  one  of  the  public 
highways  of  the  state  ''at  a  rate  of  speed 
greater  than  is  reasonable  and  proper,  having 
regard  to  the  traffic  and  use  of  the  said  high- 
way, and  then  and  there,  upon  approaching 
a  certain  pair  of  mules  hitched  to  and  driven 
to  a  certain  wagon  by  W.  C.  Dobbs  on  said 
highway,  did,  while  operating  said  machine  on 
said  highway,  then  and  there  fail  and  refuse 
to  give  reasonable  warning  of  the  approach  of 
saio  machine  by  the  use  of  a  bell,  horn,  gong, 
or  other  signal,  and  fail  to  use  every  reasona- 
ble precaution  to  insure  the  safety  of  persons 
in  said  wagon  and  to  prevent  frightening  said 
mules."  Held,  while  the  allegation  that  the 
machine  was  being  driven  "at  a  rate  of  speed 
greater  than  is  reasonable  and  proper,  having 
due  regard  to  the  traffic  and  use  of  the  said  high- 


way," was  too  general,  and  set  forth  no  olFense, 
it  may  be  treated  as  surplusage. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  H  476,  477;   Dec  Dig.  {  186.*1 

2.  Highways  (&  188*)— Ubb  for  Travel  — 
Criminal  Responsibility. 

So  much  of  the  indictment  as  charged  a 
failure  to  warn  of  the  approach  of  the  ma- 
chine set  forth  an  offense  under  section  6  of 
the  act  approved  August  13,  1910  (Acts  1010, 
p.  92),  regulating  the  use  of  automobiles. 

[Kd.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  IS  476,  477;  Dec.  Dig.  S  186.*] 


3.  Highways    (S   186*)— Use  foe  Travei/— 
(I^BiMiNAL  Responsibility. 

It  was  not  necessary  to  allege  how  the 
animals  became  frightened,  nor  the  manner  in 
which  the  driver  thereof  was  injured. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  S!  476,  477;   Dec  Dig.  $  ISS'I 

(Additional  8yllahu9  hy  Editorial  Btaft,) 

4.  Highways  (§  186*)— Use  fob  Travel  — 
Criminal  Responsibility  —  "Such  Peb- 

60N.'* 

In  Act  Aug.  13,  1910  (Acts  1910,  p.  92) 
§  6,  providing  that  upon  approaching  a  pedes- 
trian in  a  highway,  or  horses  or  other  draft 
animals  being  ridden  or  driven  thereon,  the 
person  operating  an  automobile  shall  give  rea- 
sonable warning  of  its  approach  by  bell,  horn, 
gong,  or  other  signal,  and  use  every  reasonable 
precaution  to  insure  the  safety  of  such  person 
or  animal,  the  words  **such  person"  apply  to 
the  rider  or  driver  of  an  animal  on  a  highway, 
as  well  as  to  a  pedestrian. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  §1  476,  477;  Dec.  Dig.  {  186.*] 

Error  from  Superior  Court,  Catoosa  Coirn* 
ty;  A.  W.  Flte,  Judge. 

J.  W.  Holland  was  convicted  of  unlawful 
operation  of  an  automobile,  and  brings  er- 
ror.   Affirmed. 

J.  E.  Rosser,  of  La  Fayette,  apd  Maddoz, 
McCamy  &  Shnmate,  of  Dalton,  for  plain- 
tiff in  error.  Thos.  0.  Milner,  Sol.  Gen., 
of  C^artersvUle,  and  Gea  W.  Stevens,  of  At- 
lanta, for  the  State. 

POTTLE,  J.  The  Indictment  alleged  that 
the  accused  operated  an  automobile  on  one 
of  the  public  highways  "at  a  rate  of  speed 
greater  than  was  reasonable  and  proper, 
having  regard  to  the  traffic  and  use  of  the 
said  highway,  and  did  then  and  there,  upon 
approaching  a  certain  pair  of  mules  hitched 
to  and  driven  to  a  certain  wagon  by  W.  C. 
Dobbs  on  said  highway,  did,  while  operat- 
ing said  machine  on  said  highway,  then 
and  there  fall  and  refuse  to  give  reasonable 
warning  of  the  approach  of  said  machine 
by  the  use  of  a  bell,  horn,  gong,  or  other 
signal,  and  fail  to  use  every  reasonable  pre- 
caution to  insure  the  safety  of  persons  In 
said  wagon,  and  to  prevent  frightening  said 
mules."  A  motion  to  quash  the  indictment 
was  overruled,  and  exception  has  been  tak- 
en to  this  Judgment 

[1]  In  Hayes  v.  State.  11  Ga.  App.  371, 
75  S.  E.  523,  we  held  that:  "A  penal  law, 
which  Is  of  doubtful  construction  and  in 
which  the  act  denominated  as  a  crime  Is 
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described  In  terms  so  general  and  indefinite 
as  to  make  the  qnestion  of  criminality  de- 
pendent upon  the  idiosynccaaies  of  the  men 
who  may  happen  to  constitute  the  court  and 
jury,  and  is  of  such  a  nature  that  honest 
and  intelligent  men  are  unable  to  ascertain 
what  particular  act  it  seeks  to  condemn,  i^ 
incapable  of  enforcement,  and  will  be  held 
to  be  null  and  void.  So  much  of  the  act 
approved  August  13,  1910  (Acts  1910,  p.  92), 
regulating  the  use  of  automobiles,  as  un- 
dertakes to  make  penal  the  operation  of  an 
automobile  on  one  of  the  highways  of  this 
state  'at  a  rate  of  speed  greater  than  is 
reasonable  and  proper,  having  regard  to  the 
traffic  and  use  of  such  highway,  or  so  as  to 
endanger  the  life  or  limb  of  any  person  or 
the  safety  of  any  property,'  is  too  uncer- 
tain and  indefinite  in  its  terms  to  be  capable 
of  enforcement*'  Under  this  decision,  no 
offense  was  charged  in  that  part  of  the 
indictment  wherein  it  was  alleged  that  the 
machine  was  being  operated  "at  a  rate  of 
speed  greater  than  is  reasonable  and  pr<^ 
er,  having  regard  to  the  traffic  and  use  of 
the  said  highway."  But  we  think  this  lan- 
guage may  be  regarded  as  harmless  sur- 
plusage, if  an  offense  is  set  forth  elsewhere 
in  the  indictment 

[2]  It  is  alleged  that  the  accused  fkUed  to 
give  the  signal  of  his  approach,  required 
by  the  act  approved  August  13,  1910  (Acts 
1910,  p.  92).  Section  6  of  that  act  is  as 
follows:  "Be  it  further  enacted  by  the  au- 
thority aforesaid,  that  upon  *  approaching  a 
pedestrian  in  a  roadway  or  highway  as  de- 
scribed in  this  act,  or  a  horse  or  horses  or 
other  draft  animals  being  ridden  or  driven 
thereon,  the  person  operating  the  machine 
shall  give  reasonable  warning  of  its  ap- 
proach by  the  use  of  a  bell,  horn,  gong,  or 
other  signal,  and  use  every  reasonable  pre- 
caution to  insure  the  safety  of  such  person 
or  animal,  and  In  the  6ase  of  horses  or 
other  draft  animals,  to  prevent  frightening 
the  same." 

[4]  It  is  argued  that  the  only  persons  in- 
tended to  be  protected  by  this  section  are 
pedestrians.  It  is  true  a  pedestrian  is  the 
only  person  mentioned,  and,  therefore,  lit- 
erally the  words  "such  person"  in  the  latter 
part  of  the  section  refer  to  a  pedestrian. 
But  while  penal  laws  are  construed  strictly, 
they  are  nevertheless  to  have  a  reasonable 
intendment,  and  in  these  laws,  like  all  oth- 
ers, the  intention  of  the  lawmakers  must 
be  sought  It  would  be  unreasonable  to  pro- 
tect pedestrians  and  animals  on  the  high- 
way and  withhold  protection  from  persons 
driving  the  animals,  and  the  act  will  not  be 
construed  to  have  such  effect,  unless  the 
language  demands  it  The  section  refei*s  to 
"a  horse  or  horses  or  other  draft  animals 
hehiff  ridden  or  driven,*'  and  requires  one 
operating  an  automobile  to  signal  "such  per- 
son or  animal"  of  the  approach  of  the  ma- 


chine. The  words  *%y  any  person**  might 
have  been  inserted  after  tlie  word  "driven," 
and  the  meaning  would  be  unmistakable. 
But  since  horses  or  other  draft  animals  are 
commonly  ridden  or  driven  only  by  persons, 
it  is  manifest  that  the  words  "such  person" 
were  intended  to  apply  to  the  rider  or  driv- 
er of  an  animal  on  the  highway,  as  well  as 
to  a  pedestrian.  Section  6  is  sufficiently 
clear  and  defluite  in  Its  terms,  and  the  in- 
dictment charged  a  violation  of  its  provi- 
sions. 

[3]  It  was  not  necessary  to  allege  more 
explicitly  how  the  animals  became  fright- 
ened, nor  the  manner  in  which  the  driver 
was  injured.  The  offense  consists  in  fail- 
ing to  signal.  The  consequences  of  the  fail- 
ure are  immaterial. 

Judgment  affirmed. 


(U  Oa.  App.  746) 

CITY  OF  ALBANY  v.  CASSEL  et  aL 

(Na   4,289.) 

(Court  of  Appeals  of  Georgia.    Oct  22, 

1912.) 

(ByUahus  hy  the  Court,} 

1.  Intoxicating  I^quobs  (§  15*)— Bonds  of 
•  Dealers— Va  LI  D  iTY. 

For  the  reasons  stated  in  the  opinion  ren- 
dered by  this  court  in  Camphell  v.  City  of 
Thomasville  and  Jones  v.  Mayor  and  Coun- 
cil of  WaycroBs,  6  Qa.  App.  212,  64  S.  E. 
815,  this  court  adheres  to  the  opinion,  therein 
expressed,  that  a  municipal  ordinance  requir- 
ing one  who  engages  in  the  sale  of  **near 
beer"  in  the  municipality  to  give  a  good  and 
solvent  bond,  conditioned  that  he  will  keep  an 
orderly  house,  and  will  not  violate  the  state 
liquor  laws,  or  disobey  the  ordinances  of  the 
city  regulating  the  liquor  business,  is  a  reason- 
able regulation,  and  that  a  bond  taken  in  pur- 
suance of  such  ordinance  is  valid,  and  we 
reaffirm  the  decisions  in  those  two  cases  as  to 
this  point 

[fid.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {{  17,  18;  Dec.  Dig.  i 
15.*] 

2.  Intoxicating  Liquors  (j  15*)— OoNsrirtT- 
TioNAL  Law  (5  296*)— Bond  or  Liquor 
Dbalebs—Dve  Process  or  Law. 

The  municipal  ordinance  and  the  bond 
taken  in  pursuance  thereof,  as  above  indicated, 
are  not  m  violation  of  section  4161  of  the 
Civil  0>de  of  1910,  prohibiting  forfeiture  of 
estate  for  crime,  and  are  not  in  violation  of 
article  1,  {  2,  par.  3,  of  the  Constitution  of 
Georgia,  which  declares  that  no  conviction 
shall  work  corruption  of  blood  or  forfeiture 
of  estate,  nor  of  article  1,  |  1,  par.  3,  of  the 
Constitution,  which  provides  that  no  per^son 
shall  be  deprived  of  life,  liberty,  or  property 
except  by  due  process  of  law;  nor  would  a 
judgment  against  the  obligors  for  a  breach  of 
the  conditions  of  such  a  bond  be  a  violation 
of  the  law  or  of  the  provisions  of  the  Consti- 
tution above  referred   to. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 


3.   INTOXICATINO      LiQUORS      (§      88*) — BONDS 

OF  Dealers— Liquidated  Dakaoes  or  Pen- 
alty. 

A    bond   given    by   a    ''near   beer"    liquor 
dealer  under  the  requirement  of  a  valid  mu- 
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nicipal  ordinance,  conditioned  to  ke«p  an  or- 
derly place  and  not  to  violate  the  state  pro- 
hibition law,  nor  the  city  ordinance  regulat- 
ing the  "near  beer"  business,  is  in  the  nature 
of  a  contract  for  the  observance  by  the  li- 
censee of  the  provisions  of  the  law  therein 
mentioned,  and  the  sum  named  in  the  bond  is 
fixed  as  liquidated  damages,  and  an  action  to 
recover  the  sum  is  on  contract,  and  not  to 
recover  a  penalty.  B\it  even  if  tne  amount  re- 
coverable be  construed  as  a  penalty,  the  mu- 
nicipality or  obligee  in  the  bond  would  be  au- 
thorized to  recover  the  full  amount  stated 
as  a  penalty,  without  proof  of  any  pecuniary 
loss  to  the  municipality  resulting  from  a 
breach  of  the  conditions  of  the  bond. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,    Gent    Dig.    §{   91-05;    Dec.   Dig.   | 

oo.   J 

4.  Intoxicatino  Liqxjobs  (S  86*)— Bonds  of 
Dealers— Release  of  Liability. 

The  payment  of  a  fine  for  a  violation  of 
the  prohibition  law  by  the  obligor  in  the  bond, 
or  for  a  violation  of  a  city  ordinance  regu- 
lating the  same  subject,  would  not  be  a  sat- 
isfaction of  the  bond,  and  the  municipality,  for 
the  breach  of  the  bond,  could  recover  the 
amount  stipulated  therein  as  a  penalty  for  its 
forfeiture,  either  as  liquidated  damages  or  as 
a  penalty,  notwithstanding  the  imposition  of 
the  sentence  for  a  violation  of  the  criminal 
statute  or  the  ordinance,  and  the  payment  of 
fines  imposed  for  such  violations  by  the  princi- 
pal obligor  in  the  bond. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {  89;    Dec.  Dig.  S  86.»] 

Pottle,  J.,  dissenting. 

Error  from  City  Court  of  Albany;  D.  F. 
Crosland,  Judge. 

Action  by  the  City  of  Albany  against  U. 
Cassel  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Reversed. 

The  city  of  Albany,  by  an  ordinance,  re- 
tiulred  all  persons  who  Intended  to  engage  in 
the  "near  beer"  business  in  the  city,  as  a 
condition  precedent  to  engaging  In^such  busi- 
ness, to  give  a  bond  in  the  sum  of  $300,  condi- 
tioned, among  other  things,  to  keep  an  order- 
ly place,  and  not  to  violate  the  state  prohi- 
bition law,  or  any  city  ordinance  regulating 
the  **near  beer"  business.  H.  Cassel  paid  the 
license  to  the  dty  required  for  1912,  and 
gave  the  bond  required  by  the .  ordinance, 
and  also  paid  the  ordinary,  as  required  by 
the  state  law.  While  engaged  in  the  busi- 
ness of  a  "near  beer"  dealer,  he  was  ar- 
rested for  a  violation  of  the  state  prohibition 
law,  in  "having  on  hand  at  his  place  of 
business  intoxicating  liquor,"  and  for  this 
offense  he  was  tried  and  convicted,  and  fined 
$200  In  the  dty  court  of  Albany.  He  was 
also  charged  with  a  violation  of  the  city  or- 
dinance regulating  the  sale  of  "near  beer," 
and  was  convicted  of  this  offense  in  the 
municipal  court,  and  fined  $5.  Both  fines 
were  paid  by  him.  It  is  admitted  that  he 
complied  with  all  sentences  and  judgments 
against  him  In  prosecutions  for  violation  of 
the  state  prohibition  law  and  violation  of  the 
city  ordinance  w^lth  reference  to  the  same 
subject-matter.  Afterwards  the  city  of  Al- 
bany Instituted  siiit  against  Cassel  and  his 


surety  on  the  bond  in  question,  alleging^ 
breaches  of  the  conditions  of  the  bond  by 
reason  of  his  violation  of  the  prohibition  law 
of  the  state  of  Georgia,  contained  in  section 
426,  Penal  Code,  1910,  in  that  he  did  keep 
on  hand  at  his  place  of  business  intoxicating 
liquor,  and  also  alleging  his  conviction  of 
a  violation  of  the  condition  of  the  bond  re- 
lating to  the  city  ordinance  in  connection 
with  the  sale  of  "near  beer";  the  plaintiff 
claiming  that  this  violation  of  the  state  law 
and  the  dty  ordinance  constituted  a  breach 
of  the  condition  of  the  bond  in  question,  and 
a  forfeiture,  whereupon  Cassel  and  his  sure- 
ties became  liable  to  the  dty  in  the  sum  of 
$300. 

The  defendants  filed  an  ahswer,  in  which 
they  admitted  the  execution  of  the  bond, 
and  violations  of  the  law  and  the  ordinance 
in  question,  and  set  up  as  a  defense  that 

the  obligations  of  the  bond  had  been  fulfilled 
by  a  compliance  on  the  part  of  Cassel,  the 
principal  in  the  bond,  with  the  sentences  im- 
posed upon  him  in  connection  with  his  vio- 
lation of  the  prohibition  laws,  and,  further, 
that  the  city  ordinance  requiring  the  bond 
was  illegal  and  void,  and  beyond  the  charter 
powers  of  the  dty  of  Albany,  and  that  the 
ordinance  in  question  and  the  bond  sued  on, 
and  the  effort  of  the  plaintiff  to  recover  on 
this  bond,  were  in  violation  of  section  4161 
of  the  Civil  Code  of  1910,  prohibiting  for- 
feiture to  the  state  for  crime,  and  was  also 
a  violation  of  article  1,  §  2,  par.  3,  of  the 
Constitution  of  Georgia  (Civil  Code,  {  6384), 
which  provides  that  "no  conviction  shall 
work  corruption  of  blood,  or  forfeiture  of  es- 
tate," and  was  also  in  violation  of  article  1, 
§  1,  par.  3,  of  the  Constitution  (Civil  Code, 
i  6359),  which  provides  that  **no  person  shall 
be  deprived  of  life,  liberty,  or  property  ex- 
cept by  due  process  of  law";  that  the  bond  in 
question  was  penal  in  character;  that  the 
city  of  Albany  had  Incurred  no  damages  by 
reason  of  the  acts  complained  of  in  the  peti- 
tion, and  none  had  been  alleged  or  proved; 
and  that  the  object  in  giving  the  bond  had 
been  fully  attained  in  the  forfeiture  of  the 
license  of  H.  Cassel  and  the  collection  of 
the  fines  for  violation  of  the  law  for  which 
the  bond  was  given,  and  no  further  liability 
existed  on  the  bond. 

The  facts  were  not  in  dispute,  and  the  case 
was,  by  agreement,  submitted  to  the  presid- 
ing judge,  who  rendered  a  judgment  in  favor 
of  the  defendants,  to  which  the  plaintiff  ex- 
cepted. 

Jas.  Tift  Mann,  of  Albany,  for  plaintiff  in 
error.  I.  J.  Hofmayer,  of  Albany,  for  de- 
fendants in  error. 

HILL,  C.  J.  (after  stating  the  facts  as 
above).  [11  1.  This  court  held,  in  Campbell 
V.  City  of  Thomasvllle  and  Jones  v.  Mayor 
and  Coundl  of  Waycross,  6  Ga.  App.  212, 
64  S.  E.  815,  that  it  is  a  reasonable  regula- 
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tlon  for  a  city  to  require  any  one  engaged 
in  selling  "near  beer"  In  the  "municipality  to 
give  to  the  dty  a  good  and  solvent  bond, 
conditioned  that  he  will  keep  an  orderly 
house,  will  not  violate  the  state  liquor  laws, 
and  will  obey  the  ordinances  of  the  dty 
regulating  the  business.  We  are  asked  to 
review  these  two  cases  on  this  point  We 
decline  to  do  so,  as,  in  our  opinion,  the  law 
as  therein  dedded  is  sound  and  well  sup- 
ported on  prlndple  and  by  authority. 

[2]  2.  The  other  defenses  relied  upon,  that 
the  ordinance  in  question  and  the  bond  there- 
under  were  in  violation  of  section  4161  of 
the  Civil  Code  of  1910,  prohibiting  forfeiture 
of  estate  for  crime,  and  also  in  violation  of 
article  1,  S  2,  par.  3,  of  the  Constitution  of 
Georgia,  which  declares  that  "no  conviction 
shall  work  corruption  of  blood,  or  forfdture 
of  estate,"  and  in  violation  of  article  1,  §  1, 
par.  3,  of  the  Constitution,  which  provides 
that  "no  person  shall  be  deprived  of  life,  liber- 
ty, or  property,  except  by  due  process  of  law," 
we  think  are  not  even  remotely  applicable  to 
the  facts  of  the  present  case,  and  these  de- 
fenses therefore  are  not  considered. 

[3]  3.  The  ordinance  being  a  valid  exer- 
dse  of  the  police  power  of  the  municipality 
and  contravening  no  provision  of  the  Con- 
stitution, and  the  t>ond  in  question  being  in 
imrsuance  of  this  ordinance,  the  next  ques- 
tions to  be  considered  are  (1)  whether  the 
bond  is  penal  in  character,  or  a  contract  by 
the  terms  of  which  damages  for  its  breach 
are  liquidated ;  and  (2)  whether  the  payment 
of  the  fines  Imposed  upon  the  principal  of 
the  bond  for  a  violation  of  the  state  law  or 
munldpal  ordinance  was  a  fulfillment  of 
the  terms  of  the  bond,  and  therefore  pre- 
cluded any  recovery  thereon. 

In  determining  the  first  question,  if  we 
look  to  the  language  of  the  bond  Itself,  it 
would  seem  that  it  was  the  Intention  of  the 
parties  to  liquidate  the  damages  for  a  breach 
thereof;  for  it  Is  expressly  stipulated  that 
•*lt  is  hereby  agreed  that  upon  any  breach  of 
this  bond,  or  in  the  event  it  should  be  found 
that  any  of  the  allegations  In  the  prlndpars 
application  are  not  true,  the  full  amount 
of  this  bond  shall  stand  forfeited."  In  the 
case  of  Culllnan  v.  Burkard,  93  App.  Dlv. 
31,  86  N.  Y.  Supp.  1003,  the  Supreme  Court, 
Appellate  Division,  In  construing  a  bond  con- 
taining similar  terms  to  the  one  under  con- 
sideration, held  that  "a  bond  conditioned  for 
the  observance  of  the  liquor  law  is  in  the 
nature  of  a  contract  for  the  observance  by 
the  licensee  of  the  provisions  of  the  state 
law.  The  sum  named  in  the  bond  is  fixed 
as  liquidated  damages,  and  an  action  to  re- 
cover the  same  is  in  contract,  and  not  to 
recover  a  penalty."  And  In  Lyman  v.  Shen- 
andoah Sodal  Club,  39  App.  Dlv.  459,  57 
N.  Y.  Supp.  372,  in  construing  a  bond  con- 
ditioned upon  the  good  behavior  of  a  liquor 
dealer  and  his  observance  of  the  laws  regu- 
lating the  sale  of  liquor,  it  Is  held  that  if 


the  bond  were  construed  to  be  penal  in 
character,  requiring  proof  of  special  dam- 
age from  its  violation  before  there  could  be 
a  recovery,  such  construction  would  simply 
nullify  the  purpose  of  the  law  in  requiring 
a  bond  to  be  given.  In  that  case  the  viola- 
tion of  the  bond  consisted  in  permitting  a 
game  of  cards  to  be  played  in  the  liquor 
saloon,  and  the  court  on  this  point  said: 
"The  people  sustain  no  direct  pecuniary  in- 
Jury  from  a  game  of  cards  for  money  be- 
tween private  individuals  in  a  liquor  saloon,, 
and  yet  Just  such  an  act  was  one  of  those 
which  the  bond  was  designed  to  prohibit.  We 
may  go  further,  and  say  that  all  the  condi- 
tions of  the  bond  denote  a  similar  purpose. 
It  is  practically  a  bond  for  the  prindpaFs 
good  behavior,  as  defined  in  the  conditions." 

In  the  present  case  the  condition  of  the 
bond  is  that  the  licensee  shall  "keep  an  or- 
derly place  and  not  violate  the  state  prohi- 
bition law  or  the  city  ordinance  regulating 
the  near  beer  business."  In  the  case  of  Ly- 
man V.  Shenandoah  Social  Club.  39  App, 
Dlv.  459,  57  N.  Y.  Supp.  372,  In  construing 
the  terms  of  the  same  bond,  the  court  held 
as  follows:  "It  seems  quite  clear  that  the 
intention  was  not  to  limit  a  recovery  upon 
the  bond  to  the  dvll  or  criminal  penalties 
prescribed  in  the  act  for  violation  of  its 
provisions.  •  •  •  The  Legislature  sure- 
ly meant  to  enforce  its  policy  in  an  effective 
manner.  Its  policy  and  will  were  that  there 
should  be  no  gambling  of  any  kind  in  prem- 
ises licensed  to  sell  liquor.  How  could  this 
be  enforced,  if  proof  were  required  of  the 
actual  loss  to  the  people  resulting  from  the 
commission  of  each  act  of  violation  or  non- 
compliance? A  construction  requiring  this 
would  simply  nullify  the  law."  The  keeping 
of  a  disorderly  place,  or  a  violation  of  the 
state  prohibition  law  or  municipal  ordin- 
ances relating  to  the  same  subject,  probably 
would  not  entail  any  pecuniary  loss  upon  the 
city,  and  the  condition  of  the  bond  was  not 
to  protect  the  dty  from  pecuniary  loss,  but 
to  enforce  obedience  to  the  law,  and  to 
throw  around  the  licensee  further  induce- 
ments to  keep  an  orderly  place  for  the  sale  of 
"near  beer"  and  to  observe  the  law  of  the 
state  and  the  ordinances  of  the  city.  It 
would  be  impossible  to  prove  any  pecuniary 
loss  resulting  from  a  violation  of  the  terms 
of  the  bond,  and  If  this  were  required  the 
taking  of  the  bond  would  be  a  mere  sham 
and  useless  formality.  If  the  munldpality, 
as  we  have  held,  was  authorized  by  its 
ordinance  to  take  the  bond,  as  a  reasonable 
regulation,  the  power  of  the  dty  to  enforce 
the  terms  of  the  bond  and  to  recover  for  its 
breach  should  be  upheld. 

[4]  4.  The  second  position  assumed  by  learn- 
ed counsel — that  the  Imposition  of  the  sen- 
tence by  the  city  court  for  a  violation  of  the 
state  prohibition  law  and  the  Imposition  of 
a  fine  for  a  violation  of  the  city  ordinance 
was  a  fulfillment  of  the  terms  of  the  bond^ 


108 


76  SOUTHEASTERN  EEPOETBB 


(Oa. 


and  the  t>ond  was  satisfied  by  the  payment 
of  these  fines — is,  we  think,  also  untenable. 
It  is  manifest,  from  the  terms  of  the  bond 
and  from  the  purpose  of  the  ordinance  au- 
thorizing the  requirement  of  the  bond,  that 
it  was  not  intended  by  either  party  to  the 
contract  to  limit  the  liability  thereon  to  any 
fine  that  might  be  Imposed  in  criminal  cas- 
es. If  that  had  been  the  intention,  liability 
on  the  bond  would  have  been  dependent, 
first,  upon  proof  of  the  principal  obligor*s 
guilt,  not  by  a  preponderance  of  the  evidence, 
but  beyond  a  reasonable  doubt;  and,  second^ 
ly,  upon  the  discretion  of  the  trial  court  in 
awarding  punishment.  It  is  clear  that,  in  a 
suit  for  a  breach  of  the  condition  of  a  bond, 
only  a  preponderance  of  the  evidence,  as  in 
other  civil  cases,  would  be  required  to  war- 
rant a  recovery,  and  if  the  trial  court  In 
criminal  cases  imposed  a  sentence  of  impris- 
onment, and  not  a  fine,  this  would  render  the 
bond  wholly  ineffective,  if  the  imposition  of 
the  sentence  for  a  violation  of  the  criminal 
statutes  or  the  penal  ordinance  amounted  to 
a  satisfaction  of  the  bond.  We  do  not  agree 
with  the  opinion  of  counsel  for  the  defendant 
that  the  damage  resulting  from  a  breach  of 
this  bond  consists  in  the  failure  of  the  de- 
fendant to  pay  some  fine  or  judgment  im- 
posed upon  him  in  a  criminal  prosecution  for 
a  violation  of  the  state  prohibition  law  or 
of  the  city  ordinance  relating  to  the  same 
subject-matter,  or  that  the  measure  of  dam- 
ages for  such  breach  is  the  amount  of  any 
unpaid  fine  or  costs.  On  the  contrary,  we 
think  that  the  damages  liquidated  by  the 
bond  are  recoverable,  regardless  of  any  crim- 
inal prosecution  or  the  Imposition  of  any 
fine  in  criminal  cases,  and  that  the  two  cases 
are  entirely  separate  and  distinct.  In  the 
ease  of  a  criminal  offense  against  the  state 
law  the  state  is  the  aggrieved  party,  and  the 
satisfaction  of  the  indignity  to  the  state  for 
a  violation  of  Its  penal  statute  does  not  and 
should  not  be  a  satisfaction  of  the  indignity 
to  the  city  for  a  breach  of  the  conditions  of 
th^  bond  which  it  has  seen  proper  to  require 
as  a  condition  precedent  to  engaging  in  the 
business  of  selling  near  beer. 

We  think  that  bonds  of  this  character  are 
somewhat  analogous  to  bonds  required  by 
section  1320  of  the  Penal  Code  of  1910  to 
keep  the  peace.  Suppose  that  the  obligor  in 
a  peace  bond  makes  a  criminal  assault  upon 
the  obligee,  and  is  arrested  for  the  criminal 
assault,  convicted,  and  fined ;  could  it  be 
contended  that  the  payment  of  this  fine  by 
the  obligor  would  be  a  satisfaction  of  his 
bond  given  to  keep  the  peace  towards  the 
obligee?  We  think  not  But  we  think  the 
state  could  punish  for  a  violation  of  the  pe- 
nal statute,  and  the  obligee  could  also  recov- 
er for  a  breach  of  the  bond  to  keep  the 
peace ;  and,  whether  the  amount  of  the  bond 
be  regarded  as  a  penalty  or  as  liquidated 
damages,  the  measure  of  the  recovery  would 
be  the  amount  fixed  in  the  bond,  without  ref- 
erence to  the  extent  of  the  injury  resulting 


from  the  breach  of  the  bond  to  the  obligee 
Shirley  v.  Terrell,  134  Ga.  61,  67  S.  E.  436 
In  Brown  v.  Commonwealth,  114  Pa.  335,  6 
Atl.  152,  a  hotel  keeper,  whose  license  had 
been  granted  to  sell  liquor,  and  who  bad 
filed  the  usual  bond,  was  convicted  of  selling 
liquor  on  Sunday  and  sentenced  to  pay  a 
fine  or  undergo  imprisonment.  He  served  the 
time  of  his  sentence  in  prison.  Judgment 
was  entered  upon  his  bond,  and  an  execu- 
tion issued  to  collect  the  amount  of  the  fine. 
It  was  held  that  this  was  not  error;  that  he 
and  his  sureties  were  not  released  from  the- 
obligation  of  their  bond  by  his  imprison- 
ment in  default  of  the  payment  of  his  fine. 

Our  attention  has  been  called  to  the  case  of 
the  State  of  Kansas  v.  Estabrook,  29  Kan. 
730,  In  which  the  court  holds  "that  where 
the  obligor  has  been  prosecuted  for  a  viola- 
tion of  law,  which  is  alleged  as  a  breach  of 
the  condition  of  his  bond,  and  has  paid  his 
fine  and  cost  imposed  on  him  in  such  prose- 
cution, no  action  can  be  maintained  for  the 
same  cause  on  the  bond,  but  that  the  bond 
in  such  cases  must  be  considered  just  as  oth- 
er penal  bonds  are,  and  the  penalty  of  the 
bond  must  be  considered  just  the  same  as 
the  penalty  of  all  other  penal  bonds.  It  can- 
not be  considered  as  a  pre-existing  debt,  as 
the  amount  stated  in  a  recognizance  is,  nor 
as  liquidated  damages,  as  the  amount' stated 
in  some  contracts  is."  This  ruling  is  appar- 
ently in  conflict  with  what  we  here  hold, 
and  with  the  authorities  above  cited  in  sup- 
port of  our  ruling.  We  do  not  undertake  to 
reconcile  the  opinion  of  the  Kansas  Supreme 
Court  with  the  opinion  of  this  court  or  the 
Supreme  Courts  of  New  York  or  Pennsyl- 
vania. If  we  need  authority  for  the  posi- 
tion we  have  taken,  we  would  prefer  to  rely 
upon  the  decisions  of  the  two  latter  courts 
as  sounder  in  principle.  But,  without  the 
support  of  these  authorities,  we  are  satisfied 
that  the  view  which  this  court  has  taken 
on  this  question  is  more  in  harmony  with 
the  purpose  of  the  law  in  authorizing  such 
bonds,  as  well  as  the  object  contemplated  to 
be  attained  by  such  requirement 

Entertaining  the  views  expressed  in  the 
foregoing  opinion,  we  conclude  that  the  learn- 
ed trial  judge  committed  error  in  rendering 
judgment 'in  favor  of  the  defendants,  and 
that  on  the  admitted  facts  a  judgment  should 
have  been  rendered  in  favor  of  the  plaintUT 
for  the  full  amount  of  the  bond. 

Judgment  reversed. 

POTTLE,  J.  (dissenting).  In  this  state 
a  municipal  corporation  cannot,  either  direct- 
ly or  indirectly,  punish  for  an  offense  against 
the  state — certainly  not  without  express  leg- 
islative authority  so  to  do.  The  city  of  Al- 
bany has  no  charter  authority  to  punish  for 
an  act  made  penal  by  the  state  law.  It  can- 
not, therefore,  by  ordinance  prescribe  and 
enforce  a  penalty  for  the  sale  of  intoxicat- 
ing liquors,  because  that  act  is  prohibited 
by  the  general  prohibition  law.    It  can  pun- 
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Isli  the  keeping:  of  such  liquors  on  hand  for 
the  purpose  of  sale ;  but  beyond  this  It  can- 
not go.  What  the  city  cannot  do  directly, 
It  cannot,  In  my  opinion,  do  by  Indirection. 
The  bond  required  is  purely  penal  in  its 
nature.  No  damage  need  be  shown  to  re- 
cover for  a  breach.  The  majority  hold  that 
through  the  medium  of  a  penal  bond  the  city 
of  Albany  can  collect  a  fine  of  $300  for  the 
violation  of  a  state  law  and  cover  this  sum 
into  its  treasury.  To  so  hold  violates,  in 
my  opinion,  every  decision  of  the  Supreme 
Court  tliat  a  municipal  corporation  cannot 
impose  a  penalty  for  the  performance  of  an 
act  already  made  penal  by  a  state  law. 

I  do  not  think  that  the  decision  In  Gamp- 
bell  V.  Thomasville,  6  6a.  App.  212,  64  S.  E. 
815,  constrains  the  ruling  made  by  the  ma- 
jority, and,  if  it  does,  I  am  in  favor  of  sus- 
taining the  motion  to  overrule  it,  in  so  far 
as  it  does  so  hold.  In  the  seventh  headnote 
to  that  decision  it  is  stated  that  a  municipal- 
ity may  require  a  dealer  in  "near  beer*'  to 
give  a  bond  not  to  violate  the  "state  liquor 
laws'*;  but  this  statement  of  the  law  went 
further  than  the  facts  of  the  case  required, 
or  even  authorized.  The  bond  required  by 
the  Thomasville  ordinance  was  conditioned 
*^or  the  faithful  performance  of  all  the  con- 
ditions of  the  application*'  for  a  license  to 
sell  "near  beer,"  and  for  the  "payment  of 
any  fine  or  fines  that  may  be  Imposed  by 
the  mayor  or  acting  mayor  for  a  failure  to 
comply  with  all  the  agreements  or  any  of 
them  in  said  application  contained."  The 
ordinance  required  the  applicant  to  bind 
himself  (1)  to  keep  an  orderly  house;  (2) 
to  have  no  screens  or  partitions  or  other 
devices  to  obscure  the  view  of  the  interior 
of  the  place  of  business;  (3)  to  have  no 
tables  or  seats  therein;  (4)  to  allow  no 
loitering  about  the  place;  (5)  to  refuse  to 
allow  minors  in  the  place;  (6)  not  to  open 
on  Sundays,  and  to  keep  open  only  during 
certain  hours  in  week  days.  The  ordinance 
also  provided  that  the  sureties  on  the  bond 
"sliall  be  liable  for  any  fine  imposed  for 
any  such  violation  of  this  ordinance."  It 
will  thus  be  seen  that  the  bond  was  not 
conditioned  not  to  violate  the  "state  liquor 
laws,"  nor  is  there  any  provision  of  the  or- 
dinance which  attempts  to  authorize  the 
city  to  recover  the  $300  penalty  every  time 
Uie  principal  obligor  in  the  bond  violates  the 
state  prohibition  law. 

Under  the  decision  now  rendered  by  the 
majority,  a  city  can  impose  and  recover 
$3,000,  or  even  $5,000,  as  a  penalty  for  the 
violation  of  the  state  law,  when  the  state  it* 
self  can  exact  no  more  than  a  $1,000  fine 
for  the  same  oifense.  Campbell  v.  Thomas- 
ville, supra,  is  not,  in  my  opinion,  authority 
for  such  a  holding,  and,  if  it  is,  it  should  be 
overruled.  In  the  present  case  the  accused 
was  convicted  of  violating  the  state  law  and 
fined  $200.  He  was  adjudged  guilty  of  vi- 
olating  the   city    ordinance,   and   fined   $5. 


Both  fines  were  paid,  and  the  city  is  aeeking 
to  recover  on  the  bond  $300  as  a  penalty 
for  the  same  offense  for  which  the  state 
court  Imposed  a  fine  of  $200.  I  do  not  think 
it  can  do  so. 

(93  s.  c.  Ufi) 
SMITH  V.   SOUTHERN  RY.  00.   et  »L 

(Supreme  Court  of  South  Oarolina.     Oct.  31, 

1912.) 

1.  Mastkb  and  Servawt  (S  287*)  — IwjtrRiES 
TO  Sbbvant— Nboligbncb  of  Sttpbbiob 
Agent— Question  for  Jubt. 

Whether  a  railroad  track  foreman  was 
under  the  control  of  a  supervisor  of  bridges, 
so  that  under  Const,  art  0,  §  15,  the  railroad 
company  was  liable  for  the  negligence  of  the 
supervisor  causing  injury  to  the  foreman,  held, 
under  the  evidence,  for  the  jury. 

[liid.  Note.— For  other  cases,  see  Master  and- 
Servant,  Cent.  Dig.  §§  1084,  1045,  1051,  1052, 
1054-1067 ;   Dec.  Dig.  §  287.*] 

2.  Tbial  (I  142*)— Submission  of  Issxts  to 
Jubt— BviDBNOE. 

Where  the  evidence  is  susceptible  of  more 
than  one  inference  on  the  point  in  issue,  the 
case  must  be  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  I  337;    Dec.  Dig.  §  142.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;  Ernest  Gary,  Judge. 

"To  be  officially  reported." 

Action  by  Henry  D.  Smith  against  the 
Southern  Railway  Company  and  another. 
From'  an  order  of  nonsuit,  plaintiff  appeals. 
Reversed. 

J.  Harry  Foster,  of  Yorkville,  for  appel- 
lant McDonald  ft  McDonald,  of  Winnsboro, 
for  respondents. 

HYDRICK,  J.  This  U  an  appeal  from  an 
order  of  nonsuit  in  an  action  for  damages 
for  personal  injuries  sustained  by  plaintifT, 
who,  at  the  time  he  was  injured,  was  a  track 
foreman  in.  the  service  of  the  defendant 
Southern  Railway  Company. 

W*hi]e  plaintiff  was  at  work  on  his  aec- 
tlon,  Mr.  Douglas,  who  was  also  in  the  serv- 
ice of  said  defendant,  as  supervisor  of  bridg- 
es and  buildings,  came  along  in  a  railroad 
motor  car,  and,  after  some  conversation  with 
plaintiff,  Douglas  asked  him  to  get  in  the 
car  and  go  to  Rock  Hill  with  him.  Plaintiff 
declined  the  invitation,  but  said  he  would 
like  to  ride  over  his  section  with  him  for 
the  purpose  of  inspecting  his  track.  A  tres- 
tle in  plaintiff^s  section  had  been  "filled"  the 
week  before,  and  plaintiff  told  Douglas  that 
it  had  been  reported  out  of  line.  Douglas 
replied  that  he  was  glad  he  had  mentioned 
it,  and  told  him  to  get  on  the  car,  and  they 
would  go  and  inspect  it  together.  Plaintiff 
got  on  the  car,  and,  after  going  some  dis- 
tance, the  car  jumped  the  track,  and  plain- 
tiff's leg  was  broken.  The  negligence  al- 
leged and  relied  upon  to  sustain  the  action 
was  that  of  Douglas  in  ordering  plaintiff  to 
get  on  the  motor  car,  which  the  testimony 


*F«r  other  caseii  see  same  topic  ard  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  indexes 
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tended  to  show  was  known  to  Douglas  to  be 
In  a  defective  and  dangerous  condition. 
Plaintiff  sought  to  bring  his  case  within  the 
provisions  of  section  15  of  article  9  of  the 
Constitution,  which  makes  railroad  corpora- 
tions liable  to  their  employes  for  injuries 
which  result  from  the  negligence  of  "a  su- 
perior agent  or  ofiScer,  ot  of  a  person  having 
a  right  to  control  or  direct  the  services  of 
a  party  injured." 

[1]  The  sole  question  therefore  is  wheth- 
er there  was  any  testimony  tending  to  prove 
that  Douglas  was,  as  to  plaintiff,  a  superior 
officer  or  agent,  or  had  the  right  to  control 
or  direct  his  service.  According  to  the  rules 
of  the  company  in  evidence,  the  work  of 
keeping  up  the  road  is  under  the  general  su- 
pervision of  the  roadmaster,  who  has  under 
him  subordinates  called  track  supervisors 
and  supervisors  of  bridges  and  buildings. 
By  rule  812  the  former  have  charge  of  the 
repairs  of  the  roadbed  and  tracks,  and  of 
the  track  foreman,  who  report  to  and  re- 
ceive Instructions  from  them.  By  rule  913 
the  latter  have  charge  of  the  maintenance 
of  all  bridges,  culverts,  etc.,  and  of  the  work- 
men employed  thereon.  While,  as  a  general 
rule,  track  foremen  report  to  and  receive  or- 
ders from  the  track  supervisor,  rule  837 
makes  it  their  duty  -to  watch  all  bridges  and 
structures  in  their  sections  not  otherwise 
provided  for,  and  to  protect  the  same  and 
make  such  temporary  repairs  thereof  as  safe- 
ty and  the  dispatch  of  business  may  require. 
Rule  845  requires  them  to  keep  all  culverts 
open.  Rule  855  requires  them  to  report  any 
defects  discovered  in  bridges  or  trestles  to 
the  supervisor  of  bridges  and  buildings,  and, 
if  the  defects  are  such  as  to  require  im- 
mediate attention,  they  must  arrange  for  the 
protection  of  trains  as  may  be  necessary. 
Rule  913  specifically  gives  the  supervisor  of 
bridges  and  buildings  charge  of  the  men  em- 
ployed on  bridges  and  culverts.  There  Is 
testimony  that  trestles  are  in  the  same  cate- 
gory as  bridges,  and  that  there  was  a  culvert 
in  the  fill  which  had  been  made  at  the  tres- 
tle spoken  of.  Therefore,  if  the  track  on  the 
trestle  was  out  of  line,  and  in  such  condition 
as  to  require  immediate  attention,  it  was 
plaintiff's  duty  to  report  it  to  Douglas,  and 
if  the  conditions  were  such  as  to  make  it 
incumbent  upon  him,  under  the  rules,  to  re- 
pair it,  he  would  have  been  under  the  direc- 
tion and  control  of  Douglas  in  doing  it  Rip- 
py  V.  Railway,  80  S.  C.  539,  61  S.  E.  1010. 
21  L.  R.  A.  (N.  S.)  601.  Moreover,  plaintiff 
testified,  in  substance,  that  Douglas  was  his 
superior  officer,  and  that  he  felt  that  he 
would  not  be  loyal  to  the  company  if  he  re- 
fused to  do  what  he  asked  him  to  do.  He 
also  said  that  the  work  at  the  trestle  was 
still  partly  under  the  jurisdiction  of  both  the 
track  supervisor  and  the  supervisor  of  bridg- 
es and  buildings,  and  that,  at  the  time  they 
were  going  to  Inspect  it,  the  trestle  was  still 


in  Douglas'  department,  and  that  it  remain- 
ed so  until  the  chords  were  removed  and  the 
track  let  down  upon  the  earth,  and  then  it 
would  pass  into  the  track  department. 

[2]  The  foregoing  statement  shows  that  the 
evidence  was  susceptible  of  more  than  one  in- 
ference, upon  the  point  at  issue,  and  there- 
fore the  case  should  have  been  submitted  to 
the  Jury. 

Reversed. 

GARY,  C.  J.,  and  WOODS,  WATTS,  and 
ERASER,  JX,  concur. 


(93  &  C.  97) 


STATE  V.  BOOKTER. 


(Supreme  Court  of  South  Carolina.     Oct  30, 

1912.) 

1.  Criminal  Law  (§  1169*)— Appeal  and 
Error— Harmless  Error. 

The  admission  of  incompetent  testimony  in 
a  prosecution  for  obstructing  a  neighborhood 
road  was  harmless,  though  timely  objection 
thereto  was  entered,  where  similar  testimony 
was  admitted  both  for  the  state  and  defense, 
without   objection. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  754,  3088,  3130,  3137, 
3143;    Dec.  Dig.  §  lie9.»] 

2.  FIioiiwAYs  f§  C*)— Public  EASE\nEin>— By 
Prescription— Effect  on  Easement  of 
Later  Permissive  Use  by  Individuals. 

Where  the  public  has  acquired  a  prescrip- 
tive ripht  to  use  a  public  road,  the  right  bo 
acquired  could  not  be  affected  by  some  mem- 
bers of  the  public  thereafter  getting  permission 
to  use  the  highway. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.   §§  8,  9 ;    Dec.  Dig.  §  6.»] 


Appeal  from  Common  Fleas  Circuit  Conrt 
of  Richland  County;  John  S.  Wilson,  Judge. 

"To  be  officially  reported." 

Edwin  F.  Bookter  was  convicted  of  ob- 
structing a  neighborhood  road,  and  appeals. 
Affirmed. 

Weston  &  Aycock,  of  Columbia,  for  appel- 
lant Wade  Hampton  Cobb,  of  Columbia, 
for  the  State. 

HYDRICK,  J.  Defendant  appeals  from 
sentence  upon  conviction  of  obstructing  a 
neighborhood  road-  The  testimony  was  con- 
flicting as  to  whether  the  use  of  the  road 
by  the  public  was  adverse  or  permissive. 

[1]  During  the  examination  of  one  of  the 
state's  witnesses,  the  trial  judge  asked  him 
this  question:  "Was  It  used  as  a  public 
neighborhood  road?"  Without  conceding 
that  the  question  was  improper  or  objection- 
able, it  cannot  avail  appellant,  because  the 
same  witness  and  others,  both  for  the  state 
and  defense,  answered  questions  of  siuillar 
import  without  objection.  The  rule  adopted 
by  this  court  is  that,  where  incompetent  tes- 
timony upon  a  point  is  admitted  without  ob- 
jection, other  testimony  of  like  character,, 
from  the  same  or  another  witness,  thougl> 
admitted    against    timely    objection,    cannot 
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ayall  as  ground  for  a  new  trial.  Yonng  v. 
McNeill,  78  S.  G.  143,  59  S.  E.  986;  State 
T.  Harmon,  79  S.  O.  80,  60  S.  E.  230.  Upon 
examination  of  the  record  we  are  satisfied 
that  defendant  was  not  prejudiced  by  the 
question  complained  of,  or  the  answer 
thereto. 

[2]  The  court  charged  that  ''permissive 
use  must  be  before  the  lapse  of  20  years, 
and  not  after.  If  a  man  used  it  for  20  years, 
and  on  the  twenty-first  year  a  party  goes  in 
there,  and  gets  permission  to  use  it,  the  right 
has  already  accrued  after  the  lapse  of  the 
first  20  years."  Appellant  contends  that  this 
instruction  excluded  from  the  consideration 
of  the  jury  the  eflTect  that  evidence  of  per- 
missive use  after  the  lapse  of  20  years  might 
have  had  on  them  in  deciding  whether  the 
use  previous  thereto  was  adverse  or  permis- 
sive. 

Considering  the  instruction  in  the  imme- 
diate connection  in  which  it  was  given,  and 
in  connection  with  the  whole  charge,  we  are 
satisfied  it  was  not  misleading,  and  that  the 
jury  understood  the  court  to  mean  only  that, 
if  the  public  had  acqulfM  a  prescriptive 
right  to  use  the  road,  the  right  so  acquired 
could  not  be  affected  by  some  members  of 
the  public  thereafter  getting  permission  to 
use  it,  and  that  was  clearly  correct. 

AfiSrmed. 

GARY,  C.  J.,  and  WOODS  and  WATTS, 
JJ.,  concur.    FRASEHl,  J.,  disqualified. 


(93  S.  C.  Ud) 

STEWART  et  ux.  v.  WESTERN  UNION 
TELEGRAPH  CO. 

(Supreme  Court  of  South  Carolina.    Nov.  1, 

1912.) 

L  Appeal  and  Error  (|  169*) — Review- 
Questions  Not  Raised  Below. 

(Questions  not  presented  to  and  decided  by 
the  circuit  court  will  not  be  considered  on  ap- 
peal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  1018-1034;  Dec  Dig.  { 
160.*1 

2.  Constitutional  Law  (§  208*)  —  Class 
Legislation — Subjects  of  Class. 

In  classifying  persons  and  corporations  for 
purposes  of  legislation,  telegraph  companies 
are  peculiarly  uie  subject  of  a  distinct  classi- 
fication. 

{Ed.  Note.— For  other  cases,  see  Constitu- 
tional Jaw,  Cent  Dig.  |{  649-677;  Dec.  Dig. 
I  208.*] 

3.  Telegraphs  and  Telephones  (§  37*) — De- 
livery OF  Messages — Regulation. 

It  is  the  duty  of  telegraph  companies  to 
exercise  reasonable  care  and  diligence  to  trans- 
mit and  deliver  promptly  all  messages,  and  the 
state  may  enforce  performance  of  this  duty  by 
reasonable  and  appropriate  legislation. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones.  Cent  Dig.  §|  23,  24,  29,  30, 
32 ;   Dec.  Dig.  |  37.*] 

4.  Constitutional  Law  (§  212*)  —  Equal 
Protection  or  the  Law— Classification 
FOR  Purposes  of  IjRQIslation. 

The  equal  protection  clause  of  the  four- 
teenth amendment  to  the  United  States  Consti- 


tution does  not  prevent  a  state  from  classli^- 
ing  in  adopting  police  laws,  but  permits  the  ex- 
ercise of  a  wide  scope  of  discretion  in  that  re- 
gard, and  avoids  such  classification  only  when 
without  reasonable  basis,  and  therefore  purely 
arbitrary. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  {{  684,  705 ;  Dec.  Dig. 
{  212.*] 

5.  Constitutional  Law  (|  212*)  —  Equal 
Protection  of  the  Law— Classification 
FOB  Purposes  of  Legislation. 

A  classification  in  the  adoption  of  police 
laws  which  has  some  reasonable  basis  does  not 
violate  the  equal  protection  clause  of  the  four- 
teenth amendment  to  the  United  States  Con- 
stitution merely  because  it  is  not  made  with 
mathematical  nicety,  or  because  it  results  in 
some  inequality. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  {§  684,  705;  Dec  Dig. 
§  212.»] 

a  Constitutional  Law  (I  48») — Equal  Pro- 
tection OF  the  Law— Classification  fob 
Purposes  of  Legislation. 

When  a  classification  contained  in  a  police 
law  is  called  in  question,  if  any  state  of  facts 
can  reasonably  be  conceived  which  would  sus- 
tain it,  the  existence  of  that  state  of  facts  at 
the  time  the  law  was  enacted  must  be  assumed. 
[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  |  46;    Dec  Dig.  §  48.»1 

7.  CONSTITUTIONAJL  LAW  (f  48*)— EQUAL  PRO- 
TECTION OF  THE  Law— Classification  fob 
Purposes  of  Legislation. 

A  person  assailing  a  classification  contain- 
ed in  a  police  law  has  the  burden  of  showing 
that  it  does  not  rest  on  any  reasonable  basis, 
but  is  essentially  arbitrary. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  §  40 ;   Dec.  Dig.  §  48.*] 

8.  Constitutional  Law  (§  245*)  —  Rfxiula- 
TioN  AND  Operation — Statutory  Provi- 
sions. 

The  mental  anguish  statute  (Civ.  Code 
1902,  I  2223),  as  amended  by  Act  March  2, 
1909  (26  Stat  at  Large,  p.  84),  providing  that 
when  a  telegram  shows  on  its  face  that  It  re- 
lates to  'sickness  or  death,  the  real  party  for 
whose  benefit  it  was  sent,  and  who  suffers  men- 
tal anguish  by  reason  of  the  negligence  or  will- 
fulness of  the  company  In  connection  with  its 
receipt,  transmission,  or  delivery,  may  recover 
damages  for  mental  anguish  without  alleging 
or  proving  that  tiie  company  had  notice  or 
knowledge  at  the  time  the  message  was  sent 
of  such  party's  relation  to  it  or  of  the  extent 
or  scope  of  his  damage,  does  not  deprive  tele- 
graph companies  of  the  equal  protection  of  the 
laws  in  violation  of  the  fourteenth  amendment 
to  the  United  States  Constitution,  since  the 
classification  of  telegraph  companies  as  a  dis- 
tinct class  bears  a  just  and  reasonable  relation 
to  the  object  sought  to  be  attained,  and  the 
statute  does  not  abrogate  the  rule  applicable 
to  all  other  parties  that  special  damages  may 
not  be  recovered  without  allegation  and  proof 
that  the  party  breaking  the  contract  had  no- 
tice of  the  peculiar  circumstances  from  which 
they  might  be  expected  to  arise,  except  with  re- 
spect tu  messages  showing  the  special  circum- 
stances of  sickness  or  death,  which  the  Legisla- 
ture deems  sufficient  notice. 

[Ed.  Note. — ^For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  {  702;  Dec  Dig.  { 
245.*] 

9.  TELEQRAPnS  AND  TELEPHONES  (|  ^♦)— AC- 
TIONS FOR  Damages — Pleading. 

Under  the  mental  anguish  statute  (Civ. 
Code  1902.  §  2223).  as  amended  by  Act  March 
2,  1909  (26  Stat  at  Large,  p.  84),  providing 
that,  when  a  telegram  shows  on  its  face  that 
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it  relates  to  sickness  or  death,  the  real  party 
for  whose  benefit  it  was  sent,  and  who  suffers 
mental  anguish  through  the  negligence  or  will- 
fulness of  the  company  in  connection  with  its 
receipt,  transmission,  or  delivery,  may  recover 
damages  for  mental  anguish  without  alleging 
or  proving  that  the  company  knew  at.  the  time 
the  message  was  sent  of  such  party's  relation 
to  it  or  of  the  extent  or  scope  of  his  damage, 
a  party  suing  for  mental  anguish  must  allege 
and  prove  that  the  telegram  was  sent  for  her 
benefit,  and  that  she  suffered  mental  anguish 
through  the  company's  negligence  or  willful- 
ness. 

[Ed.  Note.~For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §f  54-60;  Dec.  Dig. 
I  65.*] 

Appeal  from  Ck>mmon  Pleas  Circuit  Court 
of  York  County;   R.  C.  Watts,  Judge. 

**To  be  officially  reported." 

Action  by  Walter  Stewart  and  wife  against 
the  Western  Union  Telegraph  Company. 
Judgment  for  defendant,  and  plaintiffs  ap- 
peal.   Reversed. 

Dunlap  &  Dunlap,  of  Rock  Hill,  for  appel- 
lants. John  Gary  Evans,  of  Spartanburg,  for 
respondent 

HYDRICK,  J.  On  February  1,  1911,  J.  L. 
Stowe  sent  a  telegram,  from  Grover,  N.  C, 
to  Walter  Stewart,  at  Rock  Hill,  S.  C,  which 
read  as  follows :  "Your  mother  is  dying. 
Come  at  once.  Phone  Plato."  The  **mother" 
mentioned  was  the  mother  of  the  plaintiff, 
Mrs.  Texanna  Stewart,  wife  of  Walter  Stew- 
art, who  sued  for  damages  caused  by  negli- 
gent delay  in  delivering  the  message. 

There  was  no  evidence  that  defendant  had 
actual  notice  that  Mrs.  Stewart  had  any  in- 
terest in  the  telegram,  or  that  she  would 
suffer  damag'e  by  the  failure  to  deliver  it 
Under  the  authority  of  Poteet  v.  Telegraph 
Co.,  74  S.  C.  491,  55  S.  E.  113,  and  cases 
therein  cited,  she  could  not  have  maintained 
the  action  without  allegation  and  proof  of 
such  notice  to  the  company.  She  relies,  how- 
ever, upon  the  amendment  to  the  mental  an- 
guish statute  (Civ.  Code  1902,  §  2223)  made 
since  the  decision  in  those  cases.  As  amend- 
ed by  the  act  of  1909  (26  Stat.  84)  and  the 
act  of  1911  (27  Stat  226),  the  mental  anguish 
statute  now  appears  in  section  3(X)6  of  the 
Code  of  Laws  of  1912  as  follows:  ''All  tele- 
graph companies  doing  business  In  this  state 
shall  be  liable  in  damages  for  mental  anguish 
or  suffering  even  In  the  absence  of  bodily  in- 
jury, for  negligence  in  receiving,  transmitting 
or  delivering  messages,  without  regard  to  re- 
lationship by  blood  or  marriage,  or  whether 
such  messages  afforded  notice  of  such  rela- 
tionship or  otherwise,  or  that  injury  or  dam- 
age would  result  if  such  anguish  or  suffering 
resulted  as  a  matter  of  tact.  Nothing  con- 
tained In  this  section  shall  abridge  the  rights 
or  remedies  now  provided  by  law  against  tel- 
egraph companies,  and  the  rights  and  reme- 
dies provided  for  by  this  section  shall  be  in 
addition  to  those  now  existing.  In  all  actions 
under  this  section  the  jury  may  award  such 


damages  as  they  conclude  resulted  from  neg- 
ligence, wantonness^  wilfulness,  or  reckless- 
ness, of  said  telegraph  companies:  Provided, 
that  when  a  telegram  shows  on  its  face  that 
it  relates  to  sickness  or  death,  the  real  party 
for  whose  benefit  the  telegram  was  sent,  and 
who  suffered  mental  anguish  by  reason  of  the 
negligence  or  wilfulness  of  the  telegraph 
company,  may  recover  damages  as  hereinbe- 
fore provided,  without  being  required  to  al- 
lege or  prove  that  the  telegraph  company  had 
notice  or  knowledge  at  the  time  the  mes- 
sage was  sent  of  his  or  her  relation  to  It,  or 
of  the  extent  or  scope  of  his  or  her  damage: 
Provided,  that  nothing  contained  in  this  sec- 
tion shall  affect  cases  now  pending  in  the 
courts.'*  The  amendment  of  1911  was  a  mere 
verbal  correction,  and  has  no  bearing  on  the 
issue  in  this  case.  The  circuit  court  directed 
a  verdict  for  defendant  on  the  ground  that 
the  statute,  as  amended  by  the  act  of  1909, 
is  unconstitutional,  because  it  denies  to  tele- 
graph companies  the  equal  protection  of  the 
laws,  in  tliat,  by  Its  terms,  special  damages 
may  be  recovered  by  them  without  allegation 
and  proof  of  notice  to  them  at  the  time  of 
making  the  contract  whose  breach  causea 
such  damages  of  the  peculiar  circumstances 
from  which  they  might  be  expected  to  arlse» 
while  the  allegation  and  proof  of  such  notice 
is  required  in  all  other  actions  to  recover 
such  damages. 

[1]  The  soundness  of  that  ruling  Is  the 
only  questioa  necessary  to  the  decision  of 
this  case.  Counsel  have  argued  other  ques- 
tions at  some  length,  but  the  record  shows 
that  the  question  above  stated  is  the  only 
one  that  was  presented  to  and  decided  by  the 
circuit  court,  and  therefore  the  only  one 
which  we  may  consider. 

[2]  So  much  has  been  said  with  regard  to 
the  iww^er  of  the  Legislature  to  Classify  per- 
sons and  corporations  in  the  enactment  of 
laws  governing  their  relations  to  and  deal- 
ings with  the  public  that  we  shall  not  at- 
tempt to  add  anything  on  that  subject,  but 
shall  content  ourselves  with  reference  to  a 
few  of  the  many  decisions  which  are  of  con- 
trolling authority.  It  is  settled  that  tele- 
graph companies  are  peculiarly  the  subject 
of  a  distinct  classification  In  such  legisla- 
tion. Simmons  v.  Telegraph  Co.,  63  S.  C» 
425,  41  S.  B.  521,  57  L.  K.  A.  607. 

[3]  It  is  the  duty  of  telegraph  companies 
to  exercise  reasonable  care  and  diligence,  to 
the  end  that  all  messages  received  by  them 
shall  be  transmitted  and  delivered  promptly ; 
and  it  is  within  the  power  of  the  states  to 
enforce  performance  of  this  duty  by  reason- 
able and  appropriate  legislation.  Western 
Union  Tel,  Co.  v.  James,  162  U.  S.  650,  16 
Sup.  Ct  934,  40  L.  Ed.  1105;  Same  v.  Crovo, 
220  U.  S.  364,  31  Sup.  Ct  399,  55  L.  Ed.  498. 

[4-7]  Mr.  Justice  Van  Devanter,  in  deliver- 
ing the  opinion  of  the  court  in  Llndsley  v. 
NiUiiral  Carbonic  Gsis  Co.,  220  U.  S.  61.  31 
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Sup.  Cft  887,  56  L.  Ed  309,  states  tbe  rules 
by  which  classification  for  the  purpose  of  leg- 
islation must  be  tested,  as  follows:  "(1)  The 
equal  protection  clause  of  the  fourteenth 
amendment  does  not  take  from  the  state  the 
power  to  classify  In  the  adoption  of  police 
laws,  but  admits  of  the  exercise  of  a  wide 
scope  of  discretion  in  that  regard,  and  avoids 
what  is  done  only  when  it  is  without  any  rea- 
sonable basis,  and  therefore  la  purely  ar- 
bitrary. (2)  A  classification  having  some 
reasonable  basis  does  not  offend  against  that 
clause  merely  because  it  is  not  made  with 
mathematical  nicety,  or  because  in  practice 
It  results  in  some  inequality.  (3)  When  the 
classification  in  such  a  law  is  called  in  ques- 
tion, if  any  state  of  facts  reasonably  can  be 
conceived  that  would  sustain  it,  the  existence 
of  that  state  of  facts  at  the  time  the  law  was 
enacted  must  be  assumed.  (4)  One  who  as- 
sails the  classification  in  such  a  law  must 
carry  the  burden  of  showing  that  it  does  not 
rest  upon  any  reasonable  basis,  but  is  esseigi- 
tlally  arbitrary." 

[11  Tested  by  these  rules,  the  statute  under 
consideration  is  not  unconstitutional.  The 
classification  bears  a  Just  and  reasonable  re- 
lation to  the  object  sought  to  be  attained. 
When  it  appears  on  the  face  of  a  telegram 
that  it  relates  to  sickness  or  death,  it  is  cer- 
tainly not  unreasonable  to  say  that  the  tele- 
graph company  receiving  it  for  transmission 
and  delivery  must  take  notice  of  the  fact 
that  "Special  circumstances  exist,  to  wit,  sick- 
ness or  death,  from  which  the  person  for 
whose  benefit  the  message  was  sent  wUl  prob- 
ably be  subjected  to  mental  suffering,  if  it 
is  not  promptly  transmitted  and  delivered, 
for  no  other  reasonable  inference  can  be 
drawn  frcm  reading  such  a  message.  .  It  is 
contended,  however,  that  the  company  is  en- 
titled to  notice,  not  only  pf  the  special  clr- 
cumstanoes  cut  of  which  the  damages  for 
delay  may  arise,  but  also  of  the  relation  to 
the  message  ot  the  person  for  whose  benefit 
it  was  sent  Why  so?  The  duty  of  the  com- 
pany is  to  serve  all  alike,  and  it  is  notified  by 
the  face  of  the  mi'ssage  that  somebody — the 
person  for  whose  benefit  it  was  sent — will 
probably  be  damaged  by  delay  in  sending  or 
delivering  it,  and  that  there  is  special  ur- 
gency for  its  prompt  d«>livery.  What  possible 
difference  could  it  make  to  the  company 
whether  the  person  who  may  sustain  the 
damage  is  the  person  to  whom  the  message 
is  addressed  or  some  other?  The  answer 
given  in  the  argument  of  counsel  is  that,  if 
the  person  for  whose  benefit  it  is  sent  is  not 
made  known,  the  company  may  be  called  up- 
on to  pay  damages  to  any  member,  or  even 
to  all  the  members,  of  a  family  for  delay  in 
the  delivery  of  a  single  message.  We  are  not 
called  upon  to  decide  a  speculative  question, 
which  may  never  arise.  In  this  case  only 
one  person  is  suing,  and  she  claims  to  fill  the 
statutory  requirement  of  being  'the  real  par- 
ty for  whose  benefit  the  telegram  was  sent, 
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and  who  suffered  mental  anguish  by  reason 
of  the  negligence  *  ^  *  of  the  telegraph 
company." 

[9]  Under  the  statute  that  party  is  requir- 
ed to  allege  and  prove  that  the  telegram  was 
sent  for  her  benefit,  and  that  she  suffered 
mental  anguish  by  the  negligence  or  willful- 
ness of  the  company.  The  gravamen  of  re- 
spondent's complaint  against  the  act  seems 
to  be  that  it  denies  to  telegraph  companies 
aJone  the  benefit  of  the  general  rule,  of 
which  all  other  litigants  are  allowed  the  ad- 
vantage, that  a  plaintiff  cannot  recover  spe- 
cial damages,  without  alleging  and  proving 
that  the  defendant  had  notice  at  the  time 
of  making  the  contract  of  the  circumstances 
out  of  which  such  damages  might  arise  in 
the  event  of  its  breach.  The  statute  does 
not  abolish  the  rule  altogether  in  its  appli- 
cation to  telegraph  companies,  but  only  with 
respect  to  that  class  of  messages  which  car- 
ry on  their  face  what  the  Legislature  deems 
to  be  suflicient  notice  to  the  company,  when 
the  contract  is  made,  that  special  circum- 
stances exist,  to  wit,  sickness  or  death,  out 
of  which  special  damages  may  arise,  if  the 
contract  Is  broken.  Relieving  the  plaintiff 
of  the  necessity  of  alleging  and  proving  what 
is  clearly  inferable  from  the  face  of  th«  mes- 
sage itself,  and  what  the  company  may, 
therefore,  be  presumed  to  know,  can  work 
no  hardship  on  the  company.  In  making  tel- 
egraph companies  liable  for  damages  for 
mental  anguish,  in  the  absence  of  bodily  in- 
jury, the  Legislature  discriminated  against 
them  quite  as  much,  if  not  more,  than  it  did 
in  the  act  we  are  now  considering;  for  the 
general  rule  (subject  to  a  few  exceptions)  is 
that  in  actions  for  damages  for  tort  mental 
suffering  is  not  an  element  of  damage  in 
the  absence  of  bodily  injury.  Lewis  v.  Tele- 
graph Co..  67  S.  C.  325,  35  S.  E.  656.  Stat- 
utes making  railroad  corporations  liable  for 
damage  caused  by  fires  communicated  by 
their  locomotives,  or  originating  within  their 
rights  of  way,  are  not  obnoxious  to  the 
equality  clause  of  the  Constitution,  notyvlth- 
standing  other  corporations  and  persons  are 
liable  for  damages  caused  by  fire  set  out  by 
them  only  upon  allegation  and  proof  of  neg- 
ligence. McCandless  v.  Railroad  Co.,  38  S. 
C.  103,  16  S.  E.  429,  18  L.  R.  A.  440;  St. 
Louis,  etc.,  Ry.  Co.  v.  Matthews,  165  U.  S.  1, 
17  Sup.  Ct  243,  41  L,  Ed.  611;  Atchison, 
etc.,  R.  Co.  V.  Matthews,  174  U.  S.  96,  19 
Sup.  Ct.  609,  43  L.  Ed.  909. 

In  Mobile,  etc.,  R.  Co.  v.  Turnipseed,  219 
U.  S.  35,  31  Sup.  Ct.  136,  55  L.  Ed.  TS.  32  L. 
R.  A.  (N.  S.)  226,  Ann.  Cas.  1912A,  463,  the 
abrogation  of  the  fellow  servant  rule  as  to 
railroad  employes  alone  by  the  Constitution 
and  statutes  of  Mississippi  was  sustained; 
aud  in  the  same  case  the  court  sustained  a 
rule  of  evidence,  enacted  by  the  Legislature 
of  that  state,  which  is  applicable  only  in  ac- 
tions against  railroad  corporations  for  dam- 
ages  to   persons   or  property,   to    wit,   that 
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proof  of  injury  inflicted  by  the  running  of 
the  engines  or  cars  should  be  prima  facie 
evidence  of  negligence.  In  Missouri,  etc., 
Ry.  Co.  V.  May,  194  U.  S.  267,  24  Sup.  Ct 
638,  48  L.  Ed.  971,  the  court  sustained  a 
statute  of  Texas  imposing  upon  railroad 
companies  alone  a  penalty  therein  given  to 
contiguous  landowners  for  allowing  Johnson 
grass  or  Russian  thistle  to  mature  and  go 
to  seed  on  their  rights  of  way.  The  forego- 
ing cases  cannot  be  distinguished  in  princi- 
ple from  the  case  at  bar,  and  they  show  that 
the  circuit  court  erred  in  holding  the  act  of 
1909  unconstitutional. 
Reversed. 

GARY,  C.  J.,  and  WOODS  and  FRASER, 
JJ.,  concur.     WATTS,  J.,  disqualified. 


(93  S.  C.  99) 

WOODRUFF  MACHINERY  &  MFG.  CO.  ▼. 

TIMMS. 

(Supreme  Court  of  South  Carolina.     Oct.  30, 

1912.) 

1.  Chattbl  Mobtoaoks  (§  5*)— What  Con- 
stitute. 

An  agreement  called  a  "note"  but  certify- 
ing that  the  party  signing  the  same  has  leased 
a  sawmill  and  saw  to  be  paid  for  in  install- 
ments until  the  price  is  paid  and  that  they  shall 
remain  the  exclusive  property  of  the  seller  un- 
til paid  for,  is  in  effect  a  mortgage. 

[Ed.  Note. — For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  §1.  4-13,  16;  Dec.  Dig. 
§5.*] 

2.  Replevin  (§  12*)— Fobeclosurs  of  Mort- 
gage—"Mobtg  age." 

Act  Feb.  25,  1909  (26  St  at  Large,  p.  161), 
provides  that  in  every  action  to  recover  person- 
al property  which  has  been  pledged  in  any  way 
to  secure  credit  or  debt  the  defendant  may  plead 
a  counterclaim  arising  out  of  the  same  transac- 
tion, and  the  jury  may  find  the  amount  due  the 
plaintiff,  if  any,  in  which  case  the  defendant 
may  pay  said  amount  and  costs,  and  have  the 
property  released  from  the  incumbrance.  Held 
that,  by  the  use  of  the  words  ^*pledged  in  any 
way,"  the  statute  evidences  an  intention  not  to 
limit  its  application  to  cases  of  mere  technical 
pledges,  and,  as  a  "mortgage"  is  a  "pledge," 
the  mortgagor  of  chattels  to  secure  the  pur- 
chase price  was  properly  permitted  to  inter- 
pose a  counterclaim  that  the  property'  in  ques- 
tion was  not  suitable  for  the  purpose  for  which 
it  was  purchased  as  represented  by  the  seller 
in  an  action  to  foreclose  the  mortgage. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent.  Dig.   U  98-110;    Dec.   Dig.  {  12.* 

For  other  definitions,  see  Words  and  Phrases, 
V..I.  5,  pp.  459(;-4fi06:    vol.  8,  p.  7725.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Fairfield  County;  R,  C.  Watts,  Judge. 

"To  be  officially  reported." 

Action  by  the  Woodruff  Machinery  &  Man- 
ufacturing Company  against  D.  Y.  Timms. 
From  a  judgment  for  plaintiff,  defendant 
appeals.     Reversed. 

Glenn  W.  Ragsdale,  of  Winnsboro,  for 
appellant  Hanahan  &  Traylor  and  McDon- 
ald &  McDonald,  all  of  Winnsboro,  for  re- 
spondent 


HIDRICK,  J.  On  July  27,  1910,  defend- 
ant bought  a  sawmill  and  saw  from  plain- 
tiffs, and  paid  them  $70  cash,  and  for  the 
balance  of  the  purchase  price  gave  his  note, 
so  much  of  whicb  as  is  pertinent  to  the  is- 
sues herein  reads  as  follows:  "On  November 
1st,  after  date,  I  promise  to  pay  Woodruff 
Machinery  Manufacturing  Co.,  order  one 
hundred  and  ninety  dollars  for  value  re- 
ceived, payable  at ,  wltb  interest  from 

maturity  until  paid  at  8  per  cent  per  an- 
num, with  all  costs  of  recording  and  collec- 
tion, Including  10  per  cent,  if  collected  by 
law,  or  through  an  attorney.  This  note  be- 
ing given  on  the  purchase  of  one  No.  1  Wood- 
ruff sawmill,  one  40-lnch  circle  saw.  It  Is 
understood  and  agreed  that  the  title  to  this 
property  is  to  remain  in  said  Woodruff  Ma- 
chinery and  Manufacturing  Company  until 
the  full  amount  of  the  purchase  money  is 
paid,  together  with  all  Interest  and  record- 
ing and  attorney's  fees,  and  all  payments  up 
to  time  of  default  shall  be  applied  as  rent 
for  said  property,  and  depreciation  in  valuer 
In  case  nonpayment  the  Woodruff  Machin- 
ery and  Manufacturing  Company  has  the 
right  to  take  possession  of  said  property  and 
sell  same  either  private  or  by  advertising 
thirty  days  and  sell  at  auction." 

The  complaint  alleges  the  sale,  the  execu- 
tion of  the  note,  and  the  terms  thereof,  the 
breach  of  the  condition  thereof  by  failure 
to  pay  at  maturity,  the  ownership  and  right 
of  plaintiffs  to  the  posse^jsion  of  the  proper- 
ty, and  the  refusal  of  defendant  on  demand 
to  deliver  it  to  them.  In  his  answer,  defend- 
ant denied  the  allegations  of  the  complaint, 
except  as  therein  admitted,  and  set  up  "a 
defense"  and  "a  counterclaim."  In  his  de- 
fense be  admits  the  purchase  and  the  giving 
of  his  note  for  the  balance  of  the  purchase 
price,  and  alleges,  in  substance,  that,  when 
he  bought  the  mill,  plaintiffs  represented  that 
it  was  in  good  and  workable  condition,  and 
warranted  that  it  would  run  true,  straight, 
and  uniform,  which  it  is  necessary  for  a  good 
workable  mill  to  do;  that  he  relied  upon 
said  representations  and  warranty  in  making 
the  purchase  and  In  paying  his  money  and 
giving  his  note  therefor ;  that  the  representa- 
tions were  false,  aud  were  known  to  be  so 
by  plaintiffs  when  made,  and  that  they  were 
made  with  intent  to  overreach  him ;  that  the 
mill  is  unfit  for  the  purpose  for  which  It  was 
bought  and  is  worthless ;  that  plaintiff's  said 
warranty  has  been  breached  to  his  damage 
in  a  sum  greater  than  the  purchase  price  of 
the  mill,  and  the  consideration  therefor  has 
totally  failed.  For  a  counterclaim,  he  al- 
leges, in  substance,  that  he  was  induced  by 
the  false  and  fraudulent  representations  of 
plaintiffs  to  buy  the  mill  and  pay  his  mon- 
ey and  give  his  note  therefor,  and  pay  the 
freight  on  It;  that  while  he  was,  in  good 
faith,  trying  to  make  it  do  the  work  it  was 
warranted  to  do,  he  was  put  to  the  further 
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expense  of  blring  extra  help,  all  to  his  dam- 
age In  the  sum  of  $120.  The  plaintiffs  de- 
murred to  the  foregoing  defense  and  counter- 
claim for  insufficiency,  because  they  set  forth 
no  facts  controverting  plaintiffs'  ownership 
of  the  property,  or  thdlr  right  to  recover 
the  same,  nor  do  they  state  exceptional  cir- 
cumstances, entitling  defendant  to  equitable 
relief.  The  court  sustained  the  demurrer, 
holding  that,  as  this  is  an  action  of  claim 
and  delivery,  brought  to  settle  the  title  or 
the  right  to  the  possession  of  personal  prop- 
erty, the  defense  and  counterclaim  are  not 
available  to  defendant 

[1  ]  There  can  be  no  doubt  that  the  instru- 
ment called  the  **note''  is,  in  effect,  a  mort- 
gage. Perkins  v.  Bank,  43  S.  G.  39,  20  S.  E. 
759 ;  State  v.  Haynes,  74  S.  C.  450,  55  S.  E. 
lis.  The  defense  set  up  in  this  case  is  prac- 
tically the  same  as  that  which  the  court 
allowed  in  liudden  &  Bates  v.  Hornsby,  45  S. 
C.  Ill,  22  S.  E.  781,  and  similar  to  that  al- 
lowed in  Sparks  v.  Green,  69  S.  a  198,  48 
S.  E.  61. 

[2]  The  act  of  1909  (26  Stat  p.  161)  is  con- 
clusive of  defendant's  right  to  set  up  his 
counterclaim.  That  act  reads  as  follows: 
"In  every  action  for  the  recovery  of  person- 
al property  which  has  been  pledged  in  any 
way  to  secure  credit  or  debt,  the  defendant 
may  plead  his  counterclaim  arising  out  of 
the  same  transaction,  and  the  jury  in  such 
case  may  find,  in  addition  to  the  verdicts 
now  provided  by  law,  the  amount  due  to  the 
plaintiff,  if  any;  and  in  such  case  the  de- 
fendant shall  have  the  right  to  pay  said 
amount,  and  costs,  and  the  property  shall 
thereafter  be  free  froui  the  incumbrance." 
Respondents  contend  that  by  using  the  words 
"property  which  has  been  pledged"  the  Leg- 
islature indicated  an  intention  that  the  act 
should  be  limited  in  its  application  to  cases 
of  technical  "pledges" :  that  is,  to  cases  where 
a  debtor  delivers  property  to  his  creditor  to 
hold,  as  security,  until  the  debt  is  discharged. 
But  a  consideration  of  the  context  and  of 
the  whole  act  shows  that  it  was  not  intend- 
ed that  it  should  have  such  a  narrow  and 
technical  construction.  The  use  of  the  words 
't)ledged  in  any  way"  negative  that  con- 
struction. The  authorities  agree  that  a 
mortgage  is  a  pledge.  The  etymology  of  the 
words,  "mort,"  dead,  and  "gage,"  a  pledge, 
meaning  a  dead  pledge,  characterizes  the 
property  covered  by  it  as  dead  to  its  owner, 
the  mortgagor.  The  language  of  the  act 
shows  that  the  lawmakers  had  in  contempla- 
tion an  action  by  a  creditor  to  recover  prop- 
erty pledged  to  him  as  security,  but  allowed 
to  remain  in  the  possession  of  the  debtor,  as 
in  the  present  case.  It  says  the  jury  may 
find  the  amount  due  to  the  plaintiff,  showing 
that  they  had  the  creditor  in  mind  as  plain- 
tiff ;  and  "the  defendant  shall  have  the  right 
to  pay  said  amount  and  costs,  and  the  prop- 
erty shall   be  free  from  the  incumbrance," 


showing  clearly  that  they  thought  of  the 
debtor  as  defendant  in  such  action.  Such 
language  would  hardly  be  applicable  to  the 
case  of  a  technical  "pledge,"  for  that  is  al- 
most invariably  in  the  possession  of  the 
creditor,  and  in  such  cases  there  would  have 
been  no  necessity  for  a  statute,  for  the  debt- 
or has  no  cause  of  action  to  recover  a 
chattel  "pledge"  until  the  debt  has  been 
fully  paid.  The  Legislature  evidently  intend- 
ed by  this  act  to  modify  the  rule  announced 
in  Williams  t.  Irby,  15  S.  G.  458,  and  fol- 
lowed in  numerous  subsequent  cases  by  al- 
lowing the  defendant  in  an  action  of  claim 
and  delivery  to  set  up  a  counterclaim,  aris- 
ing out  of  the  same  transaction. 
Reversed. 

GARY,  C.  J.,  and  WOODS  and  ERASER, 
JJ.,  concur.     WATTS,  J.,  disqualified. 


LILES  et  al.  v.  HARRIS-GRIMES  CO. 

(six  cases). 

(Supreme  Court  of  South  Carolina.     Oct.  28, 

1912.) 

1.  AcnoN  (S  12*)  — Set-Off  and  Counter- 
claim  (§  34»)— SaiT  BY  Assignee  of  Notes 
AND  Accounts— Deijtenses. 

It  is  no  ground  of  defense  or  counterclaim 
in  an  action  against  a  mercantile  company  by 
assignee  of  notes  and  accounts  against  the  com- 
pany that  plaintiffs,  as  competitors,  willfully 
and  maliciously  formed  an  unlawful  combina- 
tion to  buy  up  claims  against  defendant  and  force 
him  into  bankruptcy  and  prevented  defendant 
from  continuing  business  by  procuring  appoint- 
ment of  a  receiver  and  issuance  of  an  injunc- 
tion to  defendant's  damage  in  the  sum  of  $10,- 
000. 

[Ed.  Note.— For  other  cases,  see  Action, 
Dec.  Dig.  §  12;*  Set-Off  and  Counterclaim, 
Cent  Dig.  §|  50,  57;   Dec.  Dig.  §  34.*] 

2.  Appeal  and  Error  (§  1170*)— Harmless 
Error— Ordering  Trial. 

Under  Code  Civ.  Proc.  1902,  S  197,  which 
requires  errors  not  affecting  substantial  rights 
to  be  disregarded,  any  error  in  ordering  the 
case  to  trial  after  defendant  gave  notice  of  ap- 
peal from  an  order  sustaining  a  demurrer  to 
the  answer  was  harmless  to  defendant,  where 
trial  on  the  merits  showed  plaintiffs'  right  to 
recover. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4032.  4066,  4075,  4098. 
4101.  4454;   Dec.  Dig,  §  1170.*1 

3.  Appeal  and  Error  (§  460*)  —  Noncac  of 
Appeal— Operation  as  Supersedeas. 

Under  Code  Civ.  Proc.  1902,  §  356,  which 
provides  that  in  cases  not  covered  by  sections 
346,  350-353,  notice  of  appeal  shall  stay  pro- 
ceedings in  the  court  below,  that  appeal  from 
a  judgment  overruling  a  demurrer  shall  stay 
further  hearing  unless  the  presiding  judge  shall 
be  satisfied  that  justice  will  be  subserved  by 
proceeding  with  the  trial,  but  that  the  section 
shall  not  be  construed  to  prevent  review  of  a 
judgment  on  demurrer,  notice  of  appeal  from 
an  order  sustaining  a  demurrer  to  an  answer 
operates  as  a  supersedeas  until  the  appeal  is 
disposed  of. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  2217-2226,  2^5-2247; 
Dec.  Dig.  §  460.»] 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  Ernest  Gray,  Judge. 

"To  be  officially  reported." 

Actions  by  Floyd  L.  Llles  and  another 
against  the  Harris-Grimes  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

Nicholls  &  Nicholls,  W.  M.  Jones,  and  Bo- 
mar  &  Osborne,  all  of  Spartanburg,  for  ap- 
pellant Sanders  &  De  Pass  and  John  Gary 
Evans,  all  of  Spartanburg,  for  respondents. 

WOODS,  J.  The  six  actions  above  stated 
were  brought  on  notes  and  accounts  which 
had  been  assigned  to  the  plaintiffs  by  credi- 
tors of  the  defendant  The  circuit  court  sus- 
tained a  demurrer  to  the  following  para- 
graph of  the  answer,  on  the  ground  that  it 
failed  to  state  facts  sufficient  to  constitute 
a  defense  or  a  counterclaim:  **For  a  fur- 
ther defense  the  defendant  alleges  that  in 
the  spring  of  1910  the  defendant  bought  an 
unusually  large  stock  of  goods  on  credit, 
expecting  out  of  the  sale  thereof  to  secure 
the  funds  with  which  to  meet  its  obliga- 
tions for  the  purchase  of  the  same;  that, 
owing  to  the  late  season  and  other  unfore- 
seen conditions,  it  was  not  able  to  sell  the 
goods  rapidly  enough  to  meet  its  obligations 
at  maturity;  that  while  defendant  had  am- 
ple assets  ultimately  to  pay  its  debts,  and 
while  some  of  its  friends  were  malting  ar- 
rangements to  relieve  its  temporary  embar- 
rassment, the  plaintiffs,  who  had  no  con- 
nection or  interest  in  the  defendant's  busi- 
ness except  that  they  were  strong  commer- 
cial competitors,  and  knowing  the  al)ove 
facts,  as  defendant  is  informed  and  believes, 
willfully  and  maliciously  formed  an  unlaw- 
ful combination  to  buy  up  the  claims  of  the 
defendant  company  and  force  it  into  bank- 
ruptcy, and  in  pursuance  of  said  willful, 
unlawful,  and  malicious  combination  did 
purchase  a  large  amount  of  said  debts  and 
procured  others  to  combine  with  them  as 
defendant  is  informed  and  believes,  applied 
for  a  receiver,  and,  contrary  to  law,  pro- 
cured an  order  of  injunction  closing  up  the 
business  of  this  defendant,  prevented  it  from 
selling  its  goods  while  they  themselves  car- 
ried on  their  business  and  injured  its  cred- 
it and  business  to  its  damage  in  the  sum 
of  ten  thousand  ($10,000)  dollars.'!  The  de- 
fendant gave  Immediate  notice  of  appeal, 
and  insisted  that  the  trial  could  not  proceed 
until  the  appeal  had  been  decided.  The  cir- 
cuit court  ordered  the  trial  to  proceed,  hold- 
ing that  the  notice  of  appeal  did  not  oper- 
ate as  a  supersedeas.  Defendant's  counsel 
then  withdrew  from  the  case,  and  plaintiffs 
recovered  judgment  for  the  amounts  of  the 
claims  set  up  in  their  complaints. 

[1]  The  exceptions  allege  error  in  sustain- 
ing the  demurrer,  and  in  ordering  the  case 
to  trial  after  notice  of  appeal.  At  the  argu- 
ment, counsel  did  not  attempt  the  obviously 
impossible  task  of  showing  that  the  para- 


graph above  quoted  setting  up  an  alleged 
tort  could  be  sustained  either  as  a  defense 
or  as  a  counterclaim  in  an  action  on  a  con- 
tract for  the  payment  of  specific  sums  of 
money.  Lenhardt  v.  French,  57  S.  O.  493. 
35  S.  E.  7ei ;  Randolph  &  Co.  v.  Walker,  78 
S.   C.  157,  59   S.   E.   856. 

[2]  Even  if  the  court  committed  a  techni- 
cal error  in  ordering  the  case  to  trial* after 
the  notice  of  appeal,  this  court  cannot  say 
too  strongly  that  it  would  not  encourage 
delay  by  doing  the  idle  thing  of  sending  the 
case  back  for  another  trial  when  the  only 
real  issues  in  the  case  had  already  been 
fairly  tried  and  the  result  could  not  be  dif- 
ferent The  court  regards  substance,  not 
the  shadows,  and  will  never  reverse  a  judg- 
ment for  errors  of  the  trial  court  when  it 
is  perfectly  clear  that  the  judgment  would 
have  been  the  same  if  there  had  been  no 
error.  The  Code  of  Procedure  provides  (sec- 
tion 197):  "The  court  shall,  in  every  stage 
of  action,  disregard  any  error  or  defect  in 
the  pleadings  or  proceedings,  which  shall 
not  affect  the  substantial  rights  of  the  ad- 
verse party;  and  no  judgment  shall  be  re- 
versed or  affected  by  reason  of  such  error 
or  defect"  In  Edgefield  Mfg.  Co.  ▼.  Mary- 
land Casualty  O).,  78  S.  C.  73,  58  S.  E.  969, 
the  rule  which  the  court  always  endeavors 
to  follow  was  thus  plainly  laid  down :  "This 
court  should  not  order  a  new  trial  where 
from  examination  of  the  record  it  has  no 
doubt  the  verdict  of  any  fair  jury  would 
have  been  the  same,  even  if  no  error  had 
been  committed.  In  such  a  case  the  error 
should  be  regarded  as  not  prejudicial." 
Napier  y.  Matheson,  86  8.  C.  428,  68  S.  EL 
673. 

[3]  This  conclusion  disposes  of  the  appeal ; 
but,  in  order  to  call  attention  to  the  present 
state  of  the  law  on  the  subject,  we  shall 
consider  the  technical  point  made  that  no- 
tice of  appeal  from  an  order  sustaining  a 
demurrer  to  an  answer  operates  as  a  super- 
sedeas until  the  appeal  is  disposed  of.  In 
Elliott  V.  PoUitzer,  24  S.  C.  81,  and  other 
cases,  it  was  held  that  notice  of  appeal 
from  an  order  overruling  a  demurrer  stayed 
all  proceedings  while  the  appeal  was  pend- 
ing. While  some  of  these  cases  involved 
the  effect  of  notice  of  an  appeal  from  an 
order  sustaining  a  demurrer,  the  principle 
laid  down  clearly  covered  such  appeals,  and 
it  necessarily  follows  that  notice  of  appeal 
from  such  an  order  would  likewise  operate 
as  a  stay. 

The  pernicious  practice  grew  up,  under 
these  decisions,  of  interposing  on  behalf  of 
defendants  demurrers  without  merit  for  the 
purpose  of  obtaining  a  postponement  of 
trial  by  giving  notice  of  appeal  as  soon  as 
the  expected  order  overruling  the  demurrer 
was  made.  To  remedy  this  evil,  section  356 
of  Code  of  Procedure  was  amended  by  add- 
ing provisos,  so  that  the  section  as  amended 
now  reads:    "In  cases  not  provided  for  in 
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sections  346,  350,  351,  352  and  353,  the  no- 
tice of  appeal  shall  stay  proceedings  In  the 
court  below,  npon  the  judgment  appealed 
from,  except  that  where  It  directs  the  sale 
of  perishable  property,  the  court  below  may 
order  the  property  to  be  sold  and  the  pro- 
ceeds thereof  to  be  deposited,  or  Invested  in 
this  state  or  United  States  bonds,  to  abide 
the  Judgment  of  the  Supreme  Court:  Pro- 
vided, an  appeal  from  a  Judgment  or  decree 
overruling  a  demurrer  shall  stay  the  further 
hearing  of  the  cause  unless  the  presiding 
Judge  shall  be  satisfied  that  the  ends  of 
Justice  will  be  subserved  by  proceeding  witl 
the  trial,  and  shall  order  tlie  trial  of  the 
caiuse  to  proceed  to  Judgment:  Provided, 
further,  that  nothing  contained  in  the  pre- 
ceding proviso  shall  be  construed  to  pre- 
vent a  review  upon  appeal  from  the  final 
order  or  judgment  in  the  cause  of  any  Judg- 
ment or  decree  on  demurrer."  It  will  be 
observed  that  the  provisos  apply  only  when 
the  demurrer  has  been  overruled  and  thus 
the  rule  laid  down  in  the  cases  above  cited 
is  left  in  force  when  an  appeal  is  taken 
from  an  order  sustaining  a  demurrer. 

No  doubt  unjust  delay  may  be  obtained 
by  an  appeal  from  an  order  sustaining  a 
demurrer  to  an  answer  which  states  no  de- 
fense or  from  an  order  striking  out  the 
whole  or  part  of  a  pleading  as  irrelevant. 
But  the  amended  statute  does  not  meet  that 
evil,  and  the  court  cannot  supply  the  omis- 
sion. 

Judgment  affirmed. 

GARY,  C.  J.,  and  WATTS  and  FRASER, 
JJ.,  concur.     HYDRICK,  J.,  disqualified. 


(93  S.  C.  148)  . 

HUESTBSS  et  al.  v.  SOUTH  ATLANTIO 

LIFE!  INS.  OO. 

(Supreme  Court  of  South  Carolina.     Nov.  6, 

1912.) 

Appeal  and  Ebitor  (§  1090*)— I/AW  of  the 
Case. 

Questions  disposed  of  by  rulings  on  ap- 
peal are  not  open  on  a  second  appeal  in  the 
case. 

[E5d.  Note.— For  other  cases  see  Appeal  and 
Error.  Cent  Dig.  §§  4870-4379;  Dec.  Dig.  i 
1099.*] 

Woods,   J.,   dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marlboro  County. 

**To  be  officially  reported." 

Action  by  Maggie  B.  Huestefis  and  others 
against  the  South  Atlantic  Life  Insurance 
Company.  Judgment  for  defendant,  and 
plaintiffs  appeal.    Affirmed. 

Willcox  &  Willcox,  of  Florence,  and  Knox 
Livingston,  of  BennettsvUle,  for  appellants. 
J.  D.  McColl,  Jr.,  and  J.  W.  Le  Grand,  both 
of  Bennettsville,  for  respondent. 


GARY,  C.  J.  There  was  a  former  appeal 
in  this  case,  which  is  reported  in  88  S.  C. 
31,  70  S.  B,  403.  This  court  granted  a  new 
trial.  Thereafter  the  defendant  amended  its 
answer,  by  order  of  the  circuit  court.  On 
the  second  trial  in  the  circuit  court,  the  Jury 
rendered  a  verdict  in  favor  of  the  plaintiffs, 
and  the  defendant  appealed  upon  numerous 
exceptions. 

A  statement  of  the  facts  appears  in  the 
opinion  rendered  by  the  court  on  the  former 
hearing.  The  rulings  of  this  court  on  the 
former  hearing  dispose  of  all  the  questions 
raised  by  the  present  appeal.  The  argument 
of  the  appellants*  attorneys  is  practically  a 
review  of  those  rulings;  but  they  are  not  re- 
viewable, as  they  are  res  adjudicata.  Jones 
V.  RaUway.  65  S.  C.  410,  43  S.  E.  884; 
Brown  v.  Telegraph  Co.,  92  S.  C.  354,  75  S. 
B.  542. 

AfRrmed. 

HYDRICK,  WATTS,  and  FRASER,  JJ., 
concur.    WOODS,  J.,  dissents. 


(98  S.  C.  103) 

H.  L.  &  L.  F.  McSWAIN  v.  ADAMS  GRAIN 
&  PROVISION  CO. 

(Supreme  Court  of  South  Carolina.     Oct.  31, 

1912.) 

1.  Appeal  and  Erkob  (§  1010*)— Findings 

OF  Fact— Review. 

The  court  on  appeal  in  an  action  at  law 
has  no  power  to  review  the  finding  of  the  cir- 
cuit court,  unless  it  is  wholly  unsupported  by 
evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3979-3082,  4024;  Dec. 
Dig.  §  1010.*] 

2.   COBPORATIONS    (§    668*)— FOBJGIGN    COBPO- 

bations— Agent  fob  Pubpobb  of  Sebvicb 

OF  Process. 

One  wlio  lias  authority  to  contract  for 
sales  to  be  made  by  a  foreign  corporation  is  its 
agent  for  the  purpose  of  accepting  service  of 
process  within  Code  Civ.  Proc.  1902,  {  155, 
authorizing  servioe  on  specified  officers  or  any 
agent 

[Ed.  Note.--For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  §{  2603,  2627;  Dec  Dig.  § 
66a*] 

3.  Corporations  (§608*)— Foreign  Corpora- 
tions—Service OF  Process  on  ** Agent.** 
The  question  whether  one  is  an  agent  of 
a  foreign  corporation  on  whom  service  of  pro- 
cess may  be  made  within  Code  Civ.  Proc.  1902, 
§  155,  does  not  depend  on  express  authority 
conferred  on  him  to  represent  the  corporation, 
but  such  authority  may  be  inferred  from  the 
facts  and  from  the  law  whereby  the  corpora- 
tion entering  into  the  state  to  do  business  must 
be  deemed  to  assent  impliedly  to  the  authority 
of  its  agent  to  receive  service  of  process,  and, 
where  the  character  of  the  agency  is  such  as 
to  render  it  fair  and  just  to  imply  an  authority 
to  receive  service,  the  law  will  imply  such  au- 
thority, and  service  on  such  agent  is  sufficient. 
[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  ||  2603-2627;  Dec  Dig.  § 
668.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  262-270;   vol.  8,  p.  7569.] 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexen 
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4.  COBPORATIONS  (J  636* )— FOREIGN  COBPO- 
BATI0N8— POWEB  TO  EXCLUDE  OB  REQUI^TB. 

A  state  may,  subject  to  some  exceptions, 
prohibit  forei^  corporations  from  doing  busi- 
ness therein,  or  it  may  impose  such  conditions 
on  the  privilege  of  doing  business  as  it  may 
deem  proper,  and  a  foreign  corporation  by  en- 
tering a  state  and  doing  business  therein  im- 
pliedly assents  to  th«  statutory  conditions 
which  become  elements  of  the  contracts  made 
by  the  corporation  with  the  citizens  of  the 
state. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  §{  2505-2509,  2571 ;  Dec.  Dig. 
I  636.*] 

5.  Corporations  (§668*)— Foreign  Cobpoba- 
TioKS— Sebvice  of  Pbocess— Agents— Stat- 

UTOBY    PBOVIBIONB. 

Under  Civ.  Code  1902,  §§  1779-1795,  c.  44, 
prescribing  the  conditions  under  which  a  for- 
eign corporation  may  do  business  in  the  state, 
and  requiring  such  corporation  to  file  with  the 
Secretary  of  State  a  written  declaration  desig- 
nating its  principal  office  or  place  of  business 
within  the  state,  where  legal  papers  may  be 
served  on  it,  and  declaring  that  actions  arising 
out  of  business  done,  commenced  in  the  courts 
of  the  state,  shall  be  tried  therein,  saving  the 
right  of  appeal,  a  foreign  corporation  doing 
business  in  the  state  impliedly  agrees  that  serv- 
ice of  process  may  be  served  on  its  aeent,  as 
provided  by  Code  Civ»  Proc.  1902,  §  155. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions. Cent.  Dig.  §§  2603-2627;  Dec.  Dig.  § 
668.»] 

6.  Courts  (§  97*)— Controlling  Decisions- 
Decisions  OF  United  States  Supreme 
Court. 

The  decisions  of  the  United  States  Su- 
preme Court  on  the  question  of  the  authority 
of  the  states  to  enact  such  statutes  as  will  en- 
able their  courts  to  acquire  jurisdiction  of  for- 
eign corporations  doing  business  therein  are 
controlling,  and  its  decisions  that,  to  acquire 
jurisdiction  of  a  foreign  corporation  doing  busi- 
ness within  the  state,  the  person  on  whom 
service  is  made  within  the  state  must  bear 
such  a  representative  relation  to  the  corpora- 
tion that  the  court  can  fairly  infer  from  all 
the  facts,  including  the  statutes  of  the  state 
and  the  assent  to  them  by  the  corporation  im-- 
plied  by  doing  business  in  the  state,  an  implied 
legal  authority  in  such  person  to  accept  service 
for  the  corporation,  govern. 

[Ed.  Note. — For  other  cases,  see  Courts, 
Cent  Dig.  §§  329-333;    Dec.  Dig.  |  97.  •] 

7.  Corporations  (§  668*)— Foreign  Cobpora- 
tions—Service  of  Process. 

An  agent  of  a  foreign  corporation  employ- 
ed to  solicit  buyers  of  its  produce  for  a  com- 
mission, with  authority  to  quote  prices  and 
terms,  and  to  make  representations  as  to  the 
quality  of  the  produce  sold,  has  authority  im- 
plied by  law  to  accept  service  of  process  as 
authorized  by  Code  Civ.  Proc.  1902,  S  155. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  §§  2603-2627;  Dec.  Dig.  S 
668.»] 

Appeal  from  Common  Pleas  Circuit  Court  of 
Laurens  County;  R.  C.  Watts,  Judge. 

"To  be  officially  reported." 

Action  by  H.  L.  &  L.  F.  McSwain,  part- 
ners, against  the  Adams  Grain  &  Provision 
Company.  From  an  order  denying  a  motion 
to  vacate  service  of  process,  defendant  ap- 
peals.    Affirmed,  and  case  remanded. 


Ferguson,  Featberstone  &  Knight,  of  Laur- 
ens, for  appellant  F.  P.  McGowan,  of  Laur- 
ens, and  J.  J.  McSwain,  of  Greenville,  for 
respondents. 

HTDRICK,  J.  The  plaintiffs,  who  are  res- 
idents of  this  state,  brought  this  action 
against  defendant,  a  foreign  corporation, 
doing  business  In  this  state,  to  recover  $353.- 
38  damages  alleged  to  have  been  sustained 
by  them  on  account  of  the  unsoundness  of 
a  car  load  of  com  sold  to  them  by  defendant 
through  E.  C.  Chapman,  a  broker  residing 
at  Cross  Hill,  8.  0.  The  com  was  to  be  and 
was  delivered  to  plaintiffs  at  Lota,  S.  C. 
They  paid  for  it,  and  began  to  unload  the 
car,  when,  as  they  allege,  they  discovered 
that  only  a  small  quantity  of  corn  on  top 
of  the  bulk  in  the  car  was  good  and  of  the 
quality  they  contracted  for,  while  the  entire 
mass  beneath  was  mildewed  and  unsound, 
so  that  it  was  unfit  for  use,  and  It  was,  for 
that  reason,  condemned  by  the  commissioner 
of  agriculture,  who  ordered  that  three- 
fourths  of  it  be  destroyed,  and  that  the  rest 
be  used  only  for  feeding  certain  kinds  of 
stock.  For  the  purpose  of  obtaining  a  per- 
sonal judgment  against  defendant  for  the 
damages  claimed,  plaintiffs  caused  the  sum- 
mons and  complaint  herein  to  be  served  on 
J.  W.  Ropp,  a  broker,  residing  at  Cross  Hill, 
S.  C,  claiming  that  he  was  the  agent  of  de- 
fendant in  this  state.  The  defendant  put  in 
a  special  appearance,  and  moved  to  vacate 
the  service,  on  the  ground  that  Ropp  was  not 
its  agent.  The  motion  was  heard  on  affi- 
davits. The  court  found  that  Ropp  was  de- 
fendant's agent ;  and  therefore  held*  that  the 
service  was  good. 

[1]  As  this  is  an  action  at  law,  this  court 
has  no  power  to  review  the  finding  of  the 
circuit  court,  unless  it  is  wholly  unsupport- 
ed by  evidence.  Hester  v.  Rasin  Fert.  Co., 
33  S.  C.  609,  12  S.  E.  563;  Pollock  v.  Ass'n, 
48  S.  C.  65,  25  S.  E.  977,  59  Am.  St.  Rep. 
695;  Jenkins  v.  Penn  Bridge  Co.,  73  S.  C. 
526,  53  S.  E.  991.  There  is  more  of  conclu- 
sion than  of  fact  stated  in  the  affidavits. 
It  matters  not,  however,  that  defendant's 
general  manager  swears  that  Ropp  was  not 
defendant's  agent,  and  that  he  had  no  au- 
thority to  accept  service  of  legal  papers  for 
defendant,  or  that  plaintiffs'  witnesses  swear 
that  he  was  defendant's  agent  If  we  ac- 
cept as  competent  evidence  only  the  facts 
stated,  and  the  inferences  fairly  and  legally 
deducible  from  the  facts  and  circumstances 
appearing  in  the  affidavits,  it  cannot  be  said 
that  the  finding  of  the  circuit  judge  is  whol- 
ly unsupported  by  evidence. 

E.  C.  Chapman  swears  that  at  the  time  of 
the  sale  of  the  car  of  com  to  the  plaintiffs, 
and  for  some  time  prior  thereto,  he  was  ein- 
ployed  by  defendant,  as  its  agent,  to  solicit 
from  citizens  of  Laurens  county  contracts 
for  the  sale  of  com  and  other  provisions; 


*Foc  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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that  he  sold  the  car  of  com  to  plaintiffs, 
and  received  a  check  from  them  for  the 
price,  which  he  forwarded  to  defendant; 
that  when  the  com  arrived  at  Lota,  S.  C, 
he  inspected  it,  and,  finding  it  damaged,  he 
reported  the  f&ct  to  defendant,  whereupon 
they  removed  him  from  being  their  agent 
and  appointed  Ropp  to  act  as  their  agent  in 
the  sale  of  com,  etc.  Numerous  witnesses 
swear  that  at  the  time  the  service  was  made 
upon  him,  and  for  some  time  prior  thereto, 
Ropp  was  the  agent  of  defendant,  and  was 
soliciting  orders  for  grain  and  other  provi- 
sions for  the  defendant,  and  that  such  or- 
ders were  filled  by  the  defendant  It  ap- 
pears, also,  that  in  taking  orders  Ropp  used 
billheads  with  defendant's  name  thereon,  and 
that  defendant  billed  out  the  goods  ordered 
on  similar  billheads.  In  his  affidavit  Ropp 
says  **that  he  represents  the  Adams  Grain 
&  Provision  Ck>mpany,  defendant,  at  Gross 
Hill,  S.  G.,  on  conunlsslon  only,  receiving 
brokerage  fees  of  $3  for  each  car  of  com 
sold  and  ordered  through  the  defendant 
herein." 

[2]  From  the  facts  stated  it  is  clearly  in- 
ferable that  Ropp*s  relation  to  defendant 
was  not  merely  that  of  a  broker  negotiating 
a  single  transaction,  but  that,  as  he  express- 
ed it,  he  represented  the  defendant  at  Gross 
Hill — that  is  to  say,  that  he  was  employed 
by  defendant  to  solicit  custom  for  it  under 
agreement  that  he  was  to  be  paid  a  commis- 
sion on  sales  made — ^and  it  is  also  inferable 
that  Ropp  would  get  his  commissions  on  all 
sales  made  to  customers  at  Gross  Hill  by 
defendant  whether  the  orders  were  sent  in 
by  Ropp  or  not,  and  that  defendant  paid 
these  commissions,  and  not  the  local  mer- 
chants. He  must  have  had  authority  to 
quote  prices  and  terms,  and  in  doing  so,  and 
in  making  representations  as  to  the  quality 
of  the  goods  sold,  he  was  clearly  represent- 
ing the  defendant.  Therefore  he  had  au- 
thority to  contract  for  defendant.  Where  a 
person  has  authority  to  contract  for  a  for- 
eign corporation,  he  is  certainly  its  agent 
for  the  purpose  of  accepting  service  of  pro- 
cess under  our  statute.  But  in  Jenkins  v. 
Bridge  Go.,  73  S.  G.  532,  53  S.  E.  993,  the 
court  held  that  even  the  absence  of  power 
to  contract  was  not  conclusive  that  an  agent 
did  not  sufiiciently  represent  the  company 
to  receive  service,  saying :  **The  test  of  agen- 
cy is  not  the  power  to  make  a  contract  bind- 
ing the  employer.  Such  power  shows  agency, 
but  agency'  may  also  be  shown  by  the  fact 
that  a  person  represents  the  master  in  some 
one  or  more  of  his  relations  to  others,  even 
though  he  may  not  have  power  to  contract. 
The  statute  makes  service  on  *any  agent'  of 
a  foreign  corporation  sufficient.  The  stat- 
ute, therefore,  does  not  require  that  the 
agent  shall  be  general,  but  is  compiled  with 
by  a  service  upon  an  agent  having  limited 
authority  to  represent  his  principal."  Gen- 
erally speaking,  a   broker  is  an  agent.  19 


Gyc.  191  et  seq.  It  is  a  matter  of  common 
knowledge  that  some  of  them  are  invested 
with  more  authority  than  others.  In  some 
instances  their  authority  is  limited  to  the 
finding  of  a  buyer  or  seller  of  a  specific 
thing  at  a  given  price,  and  is  further  limited 
to  the  single  transaction,  so  that,  when  it  is 
completed,  they  no  longer  represent  their 
principals  In  any  sense  of  the  word ;  on  the 
other  hand,  it  is  equally  well  known  that 
the  scope  of  their  authority  and  the  duration 
of  their  appointment  is  often  more  extensive, 
and  that  they  are  not  only  invested  with  au- 
thority to  make  contracts,  binding  upon 
their  principals,  but  also  with  discretion  as 
to  the  terms  thereof.  So  that  because  Ropp 
was  merely  a  broker  it  does  not  follow  that 
his  authority  to  represent  the  defendant  be- 
gan and  ended  with  the  consummation  of 
each  sale.  If  that  were  so,  why  did  the  de- 
fendant discharge  Ghapman  and  employ 
Ropp? 

[3]  It  will  not  be  necessary  to  the  decision 
of  this  case  to  decide  the  question  whether 
service  upon  "any  agent"  of  a  foreign  cor- 
poration within  the  state,  as  provided  in  sec- 
tion 155  of  the  Gode,  hereinafter  quoted, 
would  be  sufficient  to  give  the  court  Juris- 
diction to  render  a  personal  Judgment  against 
the  corporation.  The  real  question  for  de- 
cision here  is:  Was  Ropp  an  agent  suffi- 
ciently representative  of  the  defendant  that 
under  the  t&cts  and  circumstances  and  the 
law  of  the  state,  under  which  the  defend- 
ant entered  Into  the  state  to  do  business, 
and  to  which  It  thereby  impliedly  assented 
and  impliedly  agreed  that  it  should  control 
in  its  dealings  with  the  citizens  of  this  state, 
the  court  might  reasonably  and  Justly  infer 
authority  on  his  part  to  receive  service  for 
the  defendant?  The  question  is  not  wheth- 
er such  authority  was  expressly  conferred 
upon  him,  for  express  authority  to  that  end 
is  not  prerequisite  to  the  validity  of  the 
service ;  for,  as  said  by  Mr.  Justice  Peckham, 
in  Gonn.  Mut  Life  Ins.  Go.  v.  Spratiey,  172 
U.  S.  617,  19  Sup.  Gt  314,  43  L.  Ed.  574: 
"In  the  absence  of  any  express  authority, 
the  question  depends  upon  a  review  of  the 
surrounding  facts  and  upon  the  Inferences 
which  the  court  might  properly  draw  from 
them.  If  It  appears  that  there  is  a  law  of 
the  state  in  respect  to  the  service  of  process 
on  foreign  corporations,  and  that  the  char- 
acter of  the  agency  is  such  as  to  render  it 
fair,  reasonable,  and  Just  to  imply  an  author- 
ity on  the  part  of  an  agent  to  receive  service, 
the  law  will  and  ought  to  draw  such  an  in- 
ference and  to  imply  such  authority,  and 
service  under  such  circumstances  and  upon 
an  agent  of  that  character  would  be  suffi- 
cient" 

[4]  Subject  to  some  exceptions,  not  neces- 
sary to  mention  her^,  as  they  do  not  apply 
to  this  case,  the  states  may  prohibit  foreign 
corporations  from  doing  business  therein  al- 
together.    It  follows  that  they  may  impose 
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such  conditions  upon  the  privilege  of  doing 
bufllness  therein  by  such  corporations  as  they 
think   proper,   no   matter   how   onerous,  or 
even  how  arbitrary,  they  may  be.    Insurance 
Ck).  V.  Bradley,  83  S.  C.  418,  65  S.  E.  433. 
The  courts  are  generally  agreed  that  by  en- 
tering a  state  and  doing  business  therein  a 
foreign  corporation  should  be  held  to  im- 
pliedly assent  to  the  conditions  prescribed  by 
the  Legislature  of  such  state,  upon  which 
alone  such  business  can  be  lawfully  conduct- 
ed therein.    Therefore  such  conditions  enter 
into  and  become  elements  of  contracts  made 
by  such  corporations  with  the  citizens  of 
the  state.    The  principle  is  thus  stated  by 
Mr.  Freeman  in  the  note  to  Abbeville,  etc., 
Co.  V.  Western,  etc,  Co.,  61   S.  O.  361,  39 
S.  E.  659,  55  L.  R.  A.  146,  85  Am.  St  Rep. 
at  page  913 :    "As  it  is  not  the  mere  presence 
of  an  officer  or  agent  of  a  corporation  with- 
in the  state  or  country  which  gives  its  courts 
Jurisdiction,  it  is  clear  that  such  Jurisdic- 
tion must  be  supported  by  some  other  and 
more  adequate  foundation,  and  such  can  be 
found,  as  already  stated,  in  some  voluntary 
act  of  the  corporation,  which  is  equivalent 
to  a  waiver  of  the  right  to  object  to  the  Ju- 
risdiction of  the  court,  either  altogether  or 
in  relation  to  some  transaction  or  class  of 
transactions.    This  waiver  is  necessarily  im- 
plied from  what  is  commonly  called  'doing 
business  within  the  state.'     Each  state  has 
the   right   to   exclude   foreign   corporations 
from   exercising  their   franchises   or   doing 
business  therein,  and  when,  instead  of  so  ex- 
cluding them,  it  expressly  or  impliedly  per- 
mits them  to  do  business  within  its  limits, 
it  may  be  assumed  to  have  stipulated  for, 
and  the  corporation  to  have  consented  that 
citizens  and  residents  of  the  state  should 
not   be   without  redress  there  against  the 
corporation    when    causes    of    action    arise 
against  it  or  in  favor  of  them.    At  all  events, 
it  is  admitted,  practically  without  dissent, 
that  a  corporation  doing  business  within  a 
state  or  county  thereby  becomes  a  resident 
thereof  to  an  extent  which  authorizes   the 
Legislature  to  enact  laws  providing  for  the 
service  of  process  within  its  limits  upon  any 
officer  or  agent  of  the  corporation  who  may 
be  found  therein,  and,  upon  such  service,  to 
proceed  to  final  judgment  to  the  same  extent, 
and  with  like  effect,  as  if  it  were  a  natural 
person  not  a  citizen  of  the  state,  but  per- 
sonally served  with  process  therein  by  au- 
thority of  its  laws.*'    Citing  numerous  cases. 
[6]  In  the  light  of  this  principle,  let  us  see 
what  conditions  have  been  imposed  by  the 
Legislature    of    this    state,    and    impliedly 
agreed  to  by  defendant,  as  evidenced  by  the 
act  of  entering  the  state  and  doing  business 
therein.     The  second  paragraph  of  section 
155  of  the  Code  of  Procedure  provides  the 
manner  in  which  services  of  process  may  be 
made  upon  foreign  corporations  in  the  fol- 
lowing language :    "Such  service  can  be  made 
In    respect   to   a    foreign   corporation    only 


when  it  has  property  within  the  state,  or 
the  cause  of  action  arose  therein,  or  where 
such  service  shall  be  made  in  this  state  per- 
sonally upon  the  president,  cashier,  treasur- 
er, attorney  or  secretary,  or  any  agent  there- 
of."    The  general  policy  of  the  state  with 
respect  to  foreign  corporations  and  the  con- 
ditions upon  which  they  are  allowed  to  do 
business  therein  will  be  found  in  chapter  44, 
1  Code  1902.    One  of  the  conditions  therein 
prescribed  is  that  each  such  corporation  shall 
file  with  the  secretary  of  state  a   written 
stipulation    or   declaration,    designating   its 
principal  place  of  business  within  the  state, 
where  legal  papers  may  be  served  upon  it, 
and  the  manner  of  such  service  is  therein 
prescribed.     Another  condition  precedent  is 
that  all  actions,  arising  out  of  business  done 
or  contracts  made  with  the  citizens  of  the 
state,  commenced  in  the  courts  of  this  state, 
shall  be  tried  therein,  and  said  courts  shall 
have  exclusive  Jurisdiction  of  such  actions, 
saving  the  right  of  appeal  to  the  Supreme 
Court  of  the  United  States.    It  follows  that 
the  doing  business  within  the  state  by  de- 
fendant creates  an  implied  agreement  on  its 
part  that  service  of  process  upon  "any  agent" 
of  defendant  within  the  state  will  bring  it 
within  the  jurisdiction  of  the  courts  of  the 
state,  and  that  their  Jurisdiction  will  not  be 
questioned  by  defendant  with  regard  to  any 
action  commenced  therein,  arising  out  of  any 
business  transaction  had  or  contract  made 
by  defendant  with  any  citizen  of  the  state. 
In    other    words,    defendant    has    impliedly 
agreed  to  waive  the  right  to  object  to  the 
Jurisdiction  of  the  courts  of  this  state,  when 
sued  therein  In  such  actions. 

[6]  The  Supreme  Court  of  the  United 
States,  whose  decisions  upon  the  question 
involved  are  controlling  authority,  has,  in 
several  cases,  sanctioned  the  right  of  the 
states  to  enact  such  statutes  as  will  enable 
their  courts  to  acquire  Jurisdiction  of  foreign 
corporations  doing  business  therein  on  the 
ground  of  the  convenience  of  their  citizens. 
In  Lafayette  Ins.  Co.  v.  French,  18  How. 
404,  15  Im  Eid.  451,  a  foreign  insurance  com- 
pany was  sued  in  the  courts  of  Ohio  by 
service  of  process  on  its  agents  within  the 
state.  The  court,  by  Mr.  Justice  Curtis, 
said:  "A  corporation  created  in  Indiana  can 
transact  business  in  Ohio  only  with  the  con- 
sent, express  or  implied,  of  the  latter  state. 
Tills  consent  may  be  accompanied  by  such 
conditions  as  Ohio  may  think  fit  to  impose; 
and  these  conditions  must  be  deemed  valid 
and  effectual  by  other  states,  and  by  this 
court,  provided  they  are  not  repugnant  to 
the  Constitution  or  laws  of  the  United  States, 
or  inconsistent  with  those  rules  of  public 
law  which  secure  the  Jurisdiction  and  au- 
thority of  each  state  from  encroachment  by 
all  others,  or  that  principle  of  natural  Jus- 
tice which  forbids  condemnation  without  op- 
portunity for  defense.  In  this  instance,  one 
of  the  conditions  imposed  by  Ohio  was,  in 
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effect,  that  the  agent  who  shouM  reside  in 
Ohio  and  enter  into  contracts  of  insurance 
there  in  behalf  of  the  foreign  corporation 
should  also  be  deemed  its  agent  to  receive 
fiervice  of  process  In  suits  founded  on  such 
contracts.  We  find  nothing  in  this  provision 
either  unreasonable  tn  Itself  or  in  conflict 
with  any  principle  of  public  law.  It  cannot 
bo  deemed  unreasonable  that  the  state  of 
Ohio  should  endeavor  to  secure  to  its  citi- 
zens a  remedy,  in  their  domestic  forum, 
upon  this  important  class  of  contracts  made 
and  to  be  performed  within  that  state,  and 
fully  subject  to  its  laws;  nor  that  proper 
means  should  be  used  to  compel  foreign  cor- 
porations transacting  this  business  of  in- 
Burance  within  the  state  for  their  benefit 
and  profit  to  answer  there  for  the  breach  of 
their  contracts  of  insurance  there  made  and 
to  be  performed.  •  •  •  Now,  when  this 
corporation  sent  its  agent  into  Ohio  with 
authority  to  make  contracts  of  Insurance 
there,  the  corporation  must  be  taken  to  as- 
sent to  the  condition  upon  which  alone  such 
business  could  be  there  transacted  by  them ; 
that  condition  being  that  an  agent,  to  make 
contracts,  should  also  be  the  agent  of  the 
corporation  to  receive  service  of -process  In 
suits  on  such  contracts,  and,  In  legal  con- 
templation, the  appointment  of  such  an 
agent  clothed  him  with  power  to  receive 
notice  for  and  on  behalf  of  the  corporation, 
as  efTectually  as  if  he  were  designated  In  the 
charter  as  the  officer  on  whom  process  was 
to  be  served,  or  as  if  he  had  received  from 
the  president  and  directors  a  power  of  at- 
torney to  that  effect  •  •  •  We  consider 
this  foreign  corporation,  entering  into  con- 
fracts  made  and  to  be  performed  in  Ohio, 
was  under  an  obligation  to  attend,  by  its 
duly  authorized  attorney,  on  the  courts  of 
that  state  in  suits  founded  on  such  contracts, 
whereof  notice  should  be  given  by  due  pro- 
cess of  law,  served  on  the  agent  of  the  cor- 
poration resident  in  Ohio,  and  qualified  by 
the  law  of  Ohio  and  the  presumed  assent 
of  the  corporation  to  receive  and  act  on  such 
notice,  that  this  obligation  Is  well  founded 
in  policy  and  morals,  and  not  inconsistent 
with  any  principle  of  public  law,  and  that, 
when  so  sued  on  such  contracts  in  Ohio,  the 
corporation  was  personally  amenable  to  that 
jurisdiction,  and  we  hold  such  a  Judgment 
recovered  after  such  notice  to  be  as  valid  as 
if  the  corporation  had  had  its  habitat  within 
the  state ;  that  is,  entitled  to  the  same  faith 
and  credit  in  Indiana  as  in  Ohio,  under  the 
Constitution  and  laws  of  the  United  States." 
In  Conn.  Mut.  Ins.  Co.  v.  Spratley,  supra, 
the  case  of  Lafayette  Ins.  Co.  v.  French  was 
cited  on  this  point  with  approval,  and  the 
learned  Justice  who  wrote  the  opinion  added, 
with  regard  to  the  act  of  Tennessee,  which 
was  under  consideration  in  that  case:  "The 
act  did  not  provide  for  an  express  consent  to 
receive  such  service  on  the  part  of  the  com- 
;?any.     The  consent  teas  implieii  because  of 


the  company  entering  the  ttate  and  doing 
business  therein  subject  to  the  provisions  of 
the  act.**  (Italics  added.)  With  regard  to 
the  Justice  of  such  legislation,  the  same 
learned  Judge  said,  in  the  same  opinion,  at 
page  619  of  172  U.  S.,  at  page  315  of  19 
Sup.  Ot,  at  page  575  of  43  Ia  Ed.:  "A  vast 
mass  of  business  is  now  done  throughout  the 
country  by  corporations  which  are  chartered 
by  states  other  than  those  in  which  they  are 
transacting  part  of  their  business,  and  Jus- 
tice requires  that  some  fair  and  reasonable 
means  should  exist  for  bringing  such  corpo- 
rations within  the  Jurisdiction  of  the  courts 
of  the  state  where  the  business  was  done 
out  of  which  the  dispute  arises.  It  was 
well  said  in  Baltimore  &  O.  Railroad  Co.  v. 
Harris,  12  Wall.  65,  at  page  83,  20  L.  Ed. 
354,  at  page  359,  by  Mr.  Justice  Swayne,  in 
speaking  for  the  court  in  regard  to  service 
on  an  agent,  that:  *When  this  suit  Was  com- 
menced, if  the  theory  maintained  by  counsel 
for  the  plaintiff  In  error  be  correct,  how- 
ever large  or  small  the  cause  of  action,  and 
whether  it  were  a  proper  one  for  legal  or 
equitable  cognizance,  there  could  be  no  legal 
redress  short  of  the  seat  of  the  company  in 
another  state.  In  many  instances  the  cost 
of  the  remedy  would  have  largely  exceeded 
the  value  of  its  fruits.  In  suits  local  In 
their  character,  both  at  law  and  in  equity, 
there  could  be  no  relief.  The  result  would 
be,  to  a  large  extent,  immunity  from  all 
legal  responsibility.'  The  court,  in  view  of 
these  facts,  was  of  opinion  that  Congress  in- 
tended no  such  result'* 

Notwithstanding  the  propriety  and  Justice 
of  such  statutes,  the  courts  ought  not  to 
sanction  a  method  of  service  which  would 
be  tantamount  to  a  deprivation  of  the  de- 
fendant of  its  property  without  due  process 
of  law.  In  other  words,  the  convenience  of 
the  citizens  of  the  state  must  be  subordinate 
to  that  principle  of  natural  Justice  that  no ' 
man  shall  be  condemned  without  a  hearing, 
nor  his  property  taken  from  him  without 
due  process  of  law,  which  implies  due  notice 
of  the  proceeding  against  him.  Therefore, 
to  acquire  Jurisdiction  of  a  foreign  corpo- 
ration, doing  business  within  the  state,  it 
has  been  held  by  the  court  whose  decisions 
are  controlling  authority  in  such  matters 
that  the  person  upon  whom  the  service  is 
made  within  the  state  must  bear  such  a 
representative  relation  to  the  corporation 
that  the  court  can  fairly,  reasonably,  and 
Justly  infer  from  all  the  facts  and  circum- 
stances, including  the  statutes  of  the  state, 
and  the  assent  to  them  implied  by  doing 
business  in  the  state,  an  implied  legal  au- 
thority in  the  person  served  to  accept  serv- 
ice of  legal  process  for  the  corporation. 
Conn.  Mut.  Ins.  Co.  v.  Spratley,  supra.  Stat- 
utes authorizing  such  service  upon  foreign 
corporations  are  based  upon  the  presumption 
that  those  employed  by  the  corporations  will 
be  diligent  in  the  discharge  of  their  duties 
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to  their  employers.  Experience  fully  jus- 
tifies the  presumption,  for  observation  has 
shown  that  such  service  almost  invariably 
results  In  notice,  and  an  opportunity  to  de- 
fend. 

The  chief  object  of  service  of  process  Is 
to  give  notice  to  the  party  served  of  the  pro- 
ceeding against  him;  and,  while  we  do  not 
mean  to  say  that  notice  or  knowledge  of  the 
proceeding  alone  would  be  sufficient,  without 
bringing  the  defendant  Into  court  by  legal 
service,  the  fact  that  defendant  did  have 
notice  of  this  action  In  ample  time  to  ap- 
pear and  move  to  vacate  the  service,  and 
therefore  In  time  to  defend  on  the  merits, 
If  It  had  seen  fit  to  do  so,  Is  mentioned  as 
one  of  the  facts  of  the  case  disclosed  by  the 
record. 

[7]  Taking  all  things  Into  consideration, 
there  was  some  evidence  to  support  the 
finding  that  Ropp  was  an  agent  of  such 
representative  character  of  defendant  that 
the  court  below  could  fairly,  reasonably,  and 
justly  Infer  that  he  had  authority  implied 
by  the  law  to  accept  service  of  process ;  and 
therefore  that  the  service  was  good. 

The  order  appealed  from  is  therefore  af- 
firmed, and  the  case  Is  remanded  to  the  cir- 
cuit court,  with  leave  to  defendant  to  an- 
swer the  complaint  within  20  days  after  the 
service  upon  the  attorneys  for  appellant  of 
notice  of  the  filing  of  the  remittitur  in  the 
circuit  court 

GARY,  O.  J.,  and  WOODS  and  ERASER, 
JJ.,  concur.    WATTS,  J.,  disqualified. 
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FARMERS*  NAT.  BANK  OF  CLAYSVILLB 
V.  HOWARD  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  8,  1912.) 

(ByUahut  "by  the  Court,) 

1.  Bills  and  Notes  ({  470*)  —  Actions  — 
Pleading. 

In  an  action  by  'the  holder  of  a  negotiable 
note  against  the  indorsers  only,  it  is  not  nec- 
essary to  aver  nonpayment  by  the  maker. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  1462 ;    Dec.  Dig.  {  470.*] 

2.  Bills  and  Notes  (J  524*)— Actions— Evi- 
dence. 

Possession  of  a  negotiable  note,  indorsed 
in  blank  by  the  payee,  is  prima  facie  proof  of 
title. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1826-1831;  Dec.  Dig.  § 
524.*] 

3.  Bills  and  Notes  (|  421*) — Pbotest — No- 
tice BT  Mail. 

Proof  that  notice  of  protest  properly  ad- 
dressed and  stamped,  was  deposited  in  the  post 
office  at  the  place  of  protest,  in  time  to  go  by 
mail  on  the  day  following  the  day  of  dishonor, 
establishes  due  notice. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §§  1173,  1178-1187;  Dec. 
Dig.  S  421.*] 


4.  Bills  and  Notes  (§  421*)— Protest-No- 
tice BT  Mail. 

Addressing  the  person  as  "treasurer"  does 
not  affect  the  validly  of  the  notice  to  him  as 
an  individual,  if  he  is  individually  bound  on 
the  dishonored  paper. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  1173,  1178-1187;  Dec 
Dig.  1  421.*] 

5.  Appeal  and  Ebbob  (J  1153*)— Disposition 
OF  Cause— Cobbegtion  of  Judgment. 

When  it  clearly  appears  that  there  is  an 
error  in  the  amount  of  the  judgment  appealed 
from,  to  the  prejudice  of  the  defendant  in  error, 
and  the  record  contains  data  by  which  the  same 
can  be  corrected,  this  court  will  make  the  cor- 
rection, although  no  motion  to  correct  it  has 
been  made  in  the  court  below,  and  will  then 
affirm  the  judgment  unless  there  be  other  er- 
rors. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4507-4512;  Dec  Dig.  | 
1153.*] 

Error  to  Circuit  Court,  Ohio  County. 

Action  by  the  Farmers'  National  Bank  of 
Claysville  against  John  A.  Howard  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
bring  error.    Affirmed. 

T.  S.  Riley  and  J.  B.  Handlan,  both  of 
Wheeling,  for  plaintiffs  in  error.  Caldwell 
&  Caldwell,  of  Wheeling,  for  defendant  in 
error. 

WILLIAMS,  J.  Farmers'  National  Bank 
of  Claysville  recovered  a  '  Judgment  for 
$4,000.15  against  John  A.  Howard,  William 
C.  Handlan,  and  Samuel  W.  Harper,  three 
several  indorsers  upon  a  negotiable  note 
made  by  the  National  Telephone  Company 
of  West  Virginia,  payable  to  its  own  order^ 
and  Indorsed  by  it  to  said  Howard ;  and  de- 
fendants have  brought  the  case  here  on  writ 
of  error. 

[1]  It  is  insisted  that  the  demurrer  to  the 
declaration  should  have  been  sustained  for 
the  reasons  that  (1)  the  declaration  does  not 
aver  nonpayment  by  the  maker  of  the  note, 
and  (2)  because  it  does  not  show  title  in 
plaintiff.  But  we  do  not  think  these  objec- 
tions are  valid.  The  maker  of  the  note,  who 
is  also  payee  and  first  indorser,  is  not  a 
party  to  the  action.  It  is  against  the  three 
several  indorsers  only.  The  making  of  a 
negotiable  note,  and  each  subsequent  indorse- 
ment and  transfer  thereof  constitute  separ- 
ate promises  or  undertakings,  and  formerly 
the  holder's  remedy  was  against  the  maker 
and  indorsers  separately.  He  could  bring 
several  suits  at  the  same  time,  but,  of  course, 
was  entitled  to  but  one  satisfaction.  3  Min. 
Inst  441 ;  2  Dan.  Neg.  Inst  (5th  Ed.)  S  1203. 
But  by  virtue  of  statute,  section  11,  c.  99, 
Code  1906,  he  is  now  permitted  to  sue  the 
maker  and  the  several  indorsers,  or  any  in- 
termediate number  of  them,  Jointly.  The 
giving  of  the  right  thus  to  sue  and  obtain 
a  Joint  Judgment,  however,  does  not  create 
Joint  promises  of  the  several  undertakings 
of  the  maker  and  indorsers ;    the  nature  of 
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such  undertakings  remains  the  same  as  at 
common  law.  The  statute,  which  relates 
to  the  remedy  only,  simply  permits  a  Joint 
action  to  be  brought  on  separate  and  dis- 
tinct promises. 

In  the  present  case  the  maker  of  the  note 
is  not  sued;  its  promise  to  pay  is  only  the 
Inducement  to  the  promises  declared  on,  and 
hence  It  was  not  necessary  to  aver  nonpay- 
ment by  the  maker ;  the  breach  of  its  prom- 
ise was  not  a  material  matter.  It  was  only 
necessary  to  aver  a  breach  of  the  promise, 
or  promises,  sued  on,  wlilch  are  the  Implied 
promises  of  the  several- Indorsers.  Reynolds 
V.  Hurst,  18  W.  Va.  048;  14  Enc  PL  &  Pr. 
545;  Page  v.  Snow,  18  Mo.  126;  Perkins  v. 
Conley,'4  Blackf.  (Ind.)  187.  The  breach, 
constituting  the  cause  of  action  in  the  pres- 
ent case,  consists  in  the  failure  of  the  three 
several  Indorsers  who  are  sued,  to  pay;  and 
that  is  sufficiently  averred.  The  promise  of 
the  maker  is  not  sued  on  and,  therefore. 
Its  breach  need  not  be  averred.  1  Chitty, 
PL  332,  333. 

[2]  In  an  action  upon  a  negotiable  note  it 
is  essential  that  the  declaration  show  that 
the  plaintiff  has  title,  and  therefore  a  right 
to  maintain  his  action.  Bank  v.  Hysell,  22 
W.  Va.  142.  Counsel  for  defendants  say  that 
the  declaration  does  not  show  plaintiff's 
title.  We  think  It  does.  It  avers  that  the 
National  Telephone  Company  of  West  Vir- 
ginia made  its  note  on  the  22d  of  April,  1910, 
payable  to  its  own  order,  in  60  days,  at  the 
Farmers'  National  Bank  of  Claysvllle,  Pa.; 
that  on  the  same  day  it  indorsed  and  deliver- 
ed the  note  to  John  A  Howard;  that  he  in- 
dorsed and  delivered  it  to  Samuel  W.  Har- 
per; that  said  Harper  likewise  indorsed  and 
delivered  it  to  William  C.  Handlan;  and 
that  said  Handlan  "Indorsed  and  delivered" 
it  to  the  plaintiff,  all  on  the  day  of  its  date. 
Does  not  this  show  plaintiff  to  be  the  owner  of 
the  note?  What  more  is  needed  to  pass  title 
to  negotiable  paper  than  the  indorsement  by 
the  holder  and  delivery  of  possession?  Hav- 
ing been  indorsed  in  blank  by  the  payee,  the 
note  might  thereafter  have  been  transferred 
by  delivery,  even  without  further  indorse- 
ment, because  it  then  became,  in  effect,  a 
note  payable  to  bearer,  title  to  which  would 
pass  by  mere  delivery.  1  Dan.  Neg.  Inst. 
(5th  Ed.)  SI  663  and  729.  The  averment  is 
not  only  sufficient  to  show  title  in  plaintiff, 
but  is  a  complete  deralgnment  of  its  title 
from  the  maker  down  through  all  the  differ- 
ent holders. 

It  is  likewise  urged  that  plaintilTs  owner- 
ship of  the  note  was  not  proven.  The  action 
was  tried  by  the  court,  in  lieu  of  a  jury, 
upon  the  general  issue  of  non  assumpsit;  the 
note  and  certificate  of  protest  were  produced 
by  plaintUTs  counsel  and  Identified  by  wit^ 
ness  W.  H.  McDaid,  the  notary  who  protest- 


ed it  Possession  by  plalntiff*s  attorney  was, 
in  law,  plaintiff's  possession;  and  possession 
of  a  note.  Indorsed  in  blank,  is  prima  facie 
proof  of  ownership.'  Bank  v.  Simmons,  43 
W.  Va.  79,  27  S.  E.  299;  1  Dan.  Neg.  Inst 
(5th  Ed.)  I  812,  and  numerous  cases  dted 
In  note.  Defendant  offered  no  evidence,  and 
such  prima  facie  proof  was  sufficient  to  es- 
tablish plaintiff's  tlUe. 

[3]  It  is  claimed  that  no  notice  of  protest 
was  given  to  Samuel  W.  Harper,  but  the 
record  establishes  the  contrary.  It  was  prov- 
en that  the  notary  Inclosed  notice  in  an  en- 
velope, addressed  to  "Sam.  W.  Harper, 
Treas.,"  at  Wheeling,  W.  Va.  and  placed  It 
In  the  post  office  at  Claysvllle,  Pa.,  on  the 
evening  of  the  day  on  which  the  note  was 
protested.  That  was  all  the  law  required. 
Section  104,  c.  81,  Acts  1907  (Code  Supp.  1909, 
c.  99,  §  3446al04).  He  is  presumed  to  have 
received  it  in  due  course  of  malL  Section 
105,  c.  81,  Acts  1907  (chapter  99,  §  3446al05). 

[4]  That  the  notice  was  addressed  to  him 
as  treasurer  is  ImmateriaL  The  purpose  of 
the  address  is  to  Insure  delivery  to  the  prop- 
er person  by  the  postmaster;  and  the  ad- 
dressee was  as  likely  to  receive  the  notice, 
addressed  to  him  in  that  manner,  as  if  it 
had  been  addressed  to  him  by  name  only. 
The  certificate  of  protest  shows  that  it  was 
against  the  maker  and  all  of  the  indorsers, 
in  their  individual  capacity.  By  reading  it 
Mr.  Harper  was  advised  that  his  personal 
Indorsement  of  the  note  In  question  had  been 
protested.  A  question  bearing  some  analogy 
to  this  was  decided  in  Bank  v.  Wetzel,  58 
W.  Va.  1,  50  S.  E.  886,  70  L.  R.  A.  305,  6 
Ann.  Cas.  48,  in  which  it  was  held  that: 
*A  notarial  notice  of  protest  of  nonpayment 
of  a  note  addressed  to  an  iudorser  as  if  liv- 
ing, when  the  iudorser  is  dead,  if  actually 
received  by  his  administrator,  is  good  to 
charge  such  indorser's  estate." 

[5]  Counsel  for  plaintiff  cross-assigns  er- 
ror, in  that  he  says  there  is  a  mistake  in  the 
amount  of  the  Judgment;  that  it  is  $70  less 
than  it  should  have  been.  The  mistake  is 
clearly  shown  by  the  record,  for  the  amount 
of  the  court's  finding  is  $4,070.15,  while  judg- 
ment is  rendered  for  $4,000.15.  Section  6,  c. 
134,  Code  1906,  authorizes  the  correction  of 
such  a  mistake  by  this  court,  although  no  mo- 
tion to  have  it  corrected  lias  been  made  in  the 
court  below.  That  the  mistake  is  less  than 
the  amount  necessary  to  give  right  of  appeal 
to  this  court  is  not  material.  The  case,  being 
here  on  other  assignments  of  error  which  are 
jurisdictional,  gives  right  to  correct  an  error 
involving  less  than  the  appealable  amount 
Jenkins  v.  Montgomery,  69  W.  Va.  795,  72 
S.  B.  1087;  James  v.  Piggott,  74  S.  E.  667. 
The  judgment  will  be  corrected,  so  as  to  read 
$4,070.15,  Instead  of  $4,000.15;  and,  as  thus 
corrected,  it  will  be  afiSrmed. 


124 


76  SOUTHEASTERN  REPOBTEB 


(W.Va. 


(71  W.  Va.  82) 

HALL  et  eL  t.  SOUTH  PENN  OIL  CO.  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  8,  1912.) 

(SyllahM  hy  the  Court.) 

1.  Mines  and  Minbbals  (S  77*) — Oil  Leabb 
—Cancellation. 

Mere  violation  of  an  implied  covenant  in 
an  oil  and  gas  lease,  under  which  the  right  to 
produce  has  vested  by  the  completion  of  a 
productive  initial  or  experimental  well,  to  fully 
operate  the  premises  for  the  mutual  benefit  of 
the  parties  tnereto,  affords  no  ground  for  either 
complete  or  partial  .cancellation  of  the  lease. 
[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  $  204 ;   Dec  Dig.  §  77.*] 

2.  Cancellation  of  Instbuhents  (§  37*) — 
Oil  Lease  —  Partial  Cancellation  — 
Pleading. 

If  there  is  a  right  of  partial  cancellation 
of  such  a  lease  for  failure  to  drill  additional 
wells,  to  prevent  loss  by  drainage  of  oil  or  gas 
from  the  leased  premises  through  wells  of  the 
lessee  on  adjacent  land,  the  allegations  of  the 
bill,  to  make  it  good  on  demurrer,  must  state 
facts  showing,  with  reasonable  certainty,  such 
drainage  in  substantial  quantities,  and,  accord* 
ing  to  some  authorities,  with  fraudulent  intent 
on  the  part  of  the  lessee. 

[Ed.  Note. — ^For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  {}  66-80;  Dec 
Dig.  §  37.»] 

Appeal  from  Circuit  Court,  Lewis  County. 

Bill  by  William  H.  Hall  and  others  against 
the  South  Penn  Oil  Company  and  another. 
Decree  for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

Kobt  L,  Bland,  of  Weston,  for  appellants. 
A.  B.  Fleming  and  C.  Powell,  both  of  Fair- 
mont, W.  W.  Brannon,  of  Weston,  Kemble 
White,  of  Fairmont,  and  E.  A.  Brannon,  of 
Weston,  for  appellees. 

POFFENBARGER,  J.  This  appeal  ques- 
tions the  correctness  of  a  decree  dismissing, 
on  demurrer,  the  bill  of  Wm.  H.  Hall  and 
his  wife  and  Louis  C.  Woofter  against  the 
South  Penn  Oil  Company  and  F.  H.  Faupel, 
filed  for  partial  cancellation  of  an  oil  and 
gas  lease,  held  by  the  defendant  on  land 
which  Hall  had  owned  at  the  date  of  the 
execution  of  the  lease,  but  had  conveyed,  in 
nearly  equal  parts,  to  Faupel  and  Wm.  J. 
Woofter,  grantor  of  Louis  C.  Woofter,  re- 
serving in  each  instance  one-half  of  the 
one-eighth  oil  royalty  and  one-half  of  the 
cash  gas  royalty  provided  by  the  lease. 

The  tract  of  land  on  which  Hall  gave  the 
lease,  while  he  owned  it,  contained  400 
acres,  192.55  acres  of  which  he  conveyed  to 
Faupel  and  the  residue  to  Woofter.  Before 
these  conveyances  were  made,  the  lessee 
drilled  three  producing  wells,  all  situated 
near  each  other,  on  the  part  conveyed  to 
Faupel,  but  none  on  the  part  conveyed  to 
Woofter,  and  has  failed  and  refused  to  drill 
any  additional  wells  on  any  of  the  land,  al- 
though requested  to  do  so.  Further  allega- 
tions of  the  bill  are  that  the  drilling  of  the 
three  wells  did  not  sufficiently  test  the  en- 
tire tract  for  oil  and   gas;    none   of   the 


wells  has  been  caused  ''to  produce  its  prop- 
er capacity  of  oil,"  nor  "properly  protected 
or  cared  for" ;  the  lessee  has  developed  con- 
tiguous property,  and  thereby  "materially 
prejudiced  the  oil  and  gas"  in  the  lease- 
hold property,  and  "drained  the  same  there- 
from," and  is  now  doing  so;  the  lines  of 
the  leasehold  have  not  been  properly  pro- 
tected; the  tract  has  not  been  developed  as 
was  contemplated  by  the  parties,  nor  made 
mutually  profitable,  though  located  in  a  de- 
fined oil  field;  nothing  has  been  done  on 
the  Woofter  portion  of. the  land,  though  it 
is  in  a  defined  oil  and  gas  field,  and,  if 
developed,  would  produce  both  oil  and  gas. 

Charging  refusal  to  drill  additional  wells, 
under  these  conditions,  to  be  a  violation  of 
an  implied  covenant  of  the  lease,  and  ground 
or  cause  of  forfeiture,  the  bill  seeks  can- 
cellation of  the  lease  as  to  the  Woofter  por- 
tion of  the  400-acre  tract. 

Courts  everywhere  recognize  an  implied 
covenant  on  the  part  of  the  lessee  in  oil 
and  gas  leases  to  operate  the  mines  or  leas- 
ed property  for  the  mutual  benefit  of  both 
parties  thereto.  This  covenant  imposes  a 
duty  to  drill  as  many  wells  on  the  property 
as  are  necessary  to  obtain  therefrom  all  the 
oil  and  gas  that  it  is  reasonably  and  fairly 
profitable  to  extract  and  market  This  cov- 
enant se^ms,  however,  not  to  be  absolute, 
but  subject  to  the  right  of  the  lessee  at 
any  time  to  wholly  cease  operations  and 
abandon  the  property,  in  the  absence  of  an 
express  covenant  to  operate.  In  other 
words,  he  has  an  option  or  privilege  to  ex- 
haust the  mineral  resources  of  the  property, 
and  may  at  any  time  give  up  his  lease, 
without  liability,  but  must  operate  it  in  a 
skillful,  diligent,  and  just  vianner  as  long 
as  he  continues  to  occupy  It. 

The  number  and  location  of  wells,  requi- 
site to  the  performance  of  this  covenant, 
depend  upon  the  character  of  the  leased 
territory.  The  area  of  the  lease  does  not 
determine  the  number,  nor  is  their  relation 
to  one  another  governed  by  any  fixed  rule. 
Whether,  after  the  discovery  of  oil  or  gas, 
by  means  of  the  initial  or  experimental  well, 
there  is  a  duty  to  sink  additional  wells,  de- 
pends upon  the  probability,  arising  from  the 
circumstances  surrounding  the  property, 
that  an  additional  well  or  wells  will  be 
profitable  to  the  lessee.  He  is  under  no 
duty  to  operate  it  at  a  loss  to  himself  to 
make  the  premises  profitable  to  his  lessor. 
It  is  only  under  circumstances  indicative  of 
mutual  profit — profit  to  lessee  as  well  a» 
lessor^-that  the  duty  to  operate  devolves. 

[1]  The  consequences  of  violation  of  this 
covenant  vary  with  the  character  of  the 
violation.  Failure  to  operate  at  all,  or  aban- 
donment of  the  lease,  in  the  absence  of  an 
express  covenant  to  operate,  terminates  the 
lease,  or  confers  upon  the  lessor  the  right 
to  terminate  it,  under  the  principle  of  sur« 
render.    Failure  or  refusal,  while  occupying 
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the  lease  and  operating  It,  to  drill  addition- 
al wells,  under  drcumstances  imposing  a 
duty  to  do  80,  makes  the  lessee  liable  in 
damages  to  the  lessor,  for  which  the  remedy 
at  law  is  held  to  be  an  adequate  one  by 
courts  in  all  jurisdictions,  and  affords  no 
ground  for  either  partial  or  total  cancella- 
tion or  rescission,  and  this  rule  has  been 
repeatedly  asserted  by  this  court  Ammons 
V.  South  Penn  Oil  Co.,  47  W.  Va.  610,  35 
S.  R  1001;  Harness  v.  Eastern  Oil  Co., 
49  W.  Va.  232,  38  S.  B.  662;  McGraw  Oil 
Co.  V.  Kennedy,  65  W.  Va.  595,  64  S.  E. 
1027,  28  L.  R,  A.  (N.  S.)  959;  Core  v. 
Petroleum  Co^  62  W.  Va.  276,  43  S.  E.  128. 
In  so  far  as  this  bill  seeks  cancellation  for 
mere  failure  to  drill  additional  wells,  or 
to  compel  the  drilling  thereof,  it  is,  there- 
fore, clearly  bad  and  insufficient  on  de- 
murrer. 

The  bill,  howeyer,  adds  to  the  allegation 
of  violation  of  the  implied  covenant  the  cir- 
cumstance of  drainage  of  the  territory  by 
the  defendant  through  other  wells  drilled 
upon  adjacent  territory.  As  to  whether  this 
circumstance,  sufficiently  pleaded  and  proven, 
affords  ground  for  equitable  relief  by  par- 
tial cancellation,  there  Is  some  conflict  of 
authority.  It  is  affirmed  by  Kleppner  v. 
Lemon,  176  Pa.  502,  35  AtL  109,  and  admit- 
ted by  Colgan  v.  Oil  Co.,  194  Pa.  234,  45 
Atl.  119,  75  Am.  St.  Rep.  695,  and  Young  v. 
OU  Co.,  194  Pa.  243,  45  AU.  121,  when  the 
circumstances  are  such  as  to  amount  to 
fraud  on  the  part  of  the  lessee.  Harris  v. 
OU  Co.,  57  Ohio  St  118,  48  N.  B.  502,  Kellar 
V.  Craig,  126  Fed.  630,  61  C.  C.  A.  366,  Am- 
mons V.  South  Penn  Oil  Co.,  47  W.  Va.  610, 
35  S.  £.  1004,  and  Harness  v.  Eastern  Oil 
Co.,  49  W.  Va.  232,  38  S.  E.  662,  seem  to 
oppose  this  doctrine;  but  none  of  them  in- 
volved facts  indicative  of  as  much  intent  on 
the  part  of  the  lessee  to  defraud  the  lessor 
as  those  disclosed  in  the  Kleppner  Case. 
In  the  Harris  Case,  it  appeared  that  a  num- 
ber of  wells  had  been  drilled  on  the  leased 
premises  and  most  of  them  along  the  lines 
thereof,  four  along  the  west  line,  one  200 
feet  from  the  south  line,  and  one  about  200 
feet  west  of  th%  center  of  the  farm.  In  the 
Ammons  Case  a  number  of  wells  had  been 
drilled  on  the  leased  premises  and  large 
quantities  of  oil  were  produced.  In  the 
Harness  Case,  a  number  of  wells  had  been 
drilled,  several  of  which  were  offsets  to 
wells  on  adjacent  lands.  They  did  not 
present  the  extreme  hardship  of  the  Klepp- 
ner Case,  in  which  only  one  well  had  been 
drilled  on  the  premises,  while  others  drilled 
on  adjacent  lands  by  the  lessee  were  un- 
doubtedly draining  the  oil  from  the  Klepp- 
ner land.  Such  aggravated  cases  do  not  oft- 
en arise.  Ordinarily,  the  royalties  paid  to 
the  lessors  of  adjacent  lands  by  the  common 
lessee  are  the  same,  and,  to  fully  operate 
the  territory,  it  is  necessary  to  drill  wells 
dose  enough  together  to  offset  one  another 
along    the    lines.      Under    such    conditions, 


there  Is  usually  no  motive  on  the  part  of  the 
common  lessee  to  locate  the  wells  in  such 
manner  as  to  prejudice  either  of  the  lessors. 
The  peculiarities  of  the  Kleppner  land  hap- 
pened to  furnish  a  motive,  it  being  a  small 
triangular  tract,  the  rock  of  which  was  hard- 
er than  that  of  the  adjacent  lands.  Neither 
our  cases  nor  the  Pennsylvania  cases  seem 
to  lay  down  an  inflexible  rule  on  the  subject 
Thus  Core  v.  Petroleum  Co.  says:  "Ordina- 
rily, a  breach  of  an  implied  covenant  will 
not  work  a  forfeiture  of  the  lease."  Many 
of  the  applications  for  equitable  relief  against 
violation  of  the  implied  covenant  have  had 
for  their  purpose  cancellation  for  mere  vio- 
lation of  the  covenant  rather  than  for  loss 
of  oil  and  gas  by  drainage,  and  the  allega- 
tions as  to  drainage  have  been  pretentious 
rather  than  real. 

[2]  Such  is  the  character  of  this  bill.  Its 
allegations  lack  the  certainty  and  definite- 
ness  requisite  to  a  bill  invoking  the  appli- 
cation of  the  principle  of  the  Kleppner  Case. 
The  charges  as  to  drainage  and  fraud  are 
mere  conclusions.  How  far  distant  the  wells 
on  contiguous  property  are  is  not  disclosed, 
nor  is  the  production  of  any  of  them  given. 
Owing  to  the  fugitive  character  of  oil  and 
gas,  it  is  impossible  to  know  at  what  dis- 
tance drainage  takes  place,  and  it  is  known 
that  it  depends  somewhat  upon  the  charac- 
ter of  the  sand.  Whether  a  well  500  feet  or 
1,000  feet  distant  would  drain  oil  or  gas 
from  an  adjacent  tract  is  largely  a  matter  of 
conjecture  and  surmise,  and,  for  all  that  ap- 
pears here,  the  wells  on  the  contiguous  prop- 
erty may  be  that  far  or  farther  from  the 
leased  premises.  Not  a  word  in  the  bill 
shows  or  indicates  where  they  are.  The 
Kleppner  Case,  as  interpreted  by  the  later 
Pennsylvania  cases,  requires  a  state  of  facts 
giving  rise  to  an  inference  of  actual  fraud 
on  the  part  of  the  lessee  as  the  basis  of 
equitable  Jurisdiction  and  equitable  relief, 
and  an  allegation  as  to  fraud  is  wholly  in- 
sufficient unless  it  states  facts  which,  if 
true,  prove  the  fraudulent  intent.  Tested  by 
this  principle,  these  allegations  are  wholly 
insufficient  The  facts  and  circumstances  ac- 
tually existing  may  be  sufficient  to  make  out 
a  case  of  fraud;  but,  if  so,  they  are  not 
stated  in  the  bill,  beyond  which  the  court 
cannot  go  in  the  present  state  of  the  case. 

If  relief  in  equity  could  stand  upon  the 
theory  of  a  partial  failure  of  consideration 
for  the  lease,  the  bill  would  still  be  insuffi- 
cient, for  the  reason  that  the  facts  stated  do 
not  show  such  failure.  From  common  knowl- 
edge of  the  character  of  oil  and  gas,  it  may 
be  said  that  drainage,  in  a  narrow  and  limit- 
ed sense,  may  be  effected  by  distant  wells, 
but  certainly  not  sufficiently  to  amount  to  a 
substantial  failure  of  consideration.  Hence> 
to  make  out  such  a  case,  it  would  be  neces- 
sary to  show  wells  in  close  proximity  to  the 
leased  premises  and  producing  substantial 
quantities  of  oil  or  gas. 

In  no  Jurisdiction,  so  far  as  we  have  ob- 
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served,  Is  a  covenant  to  save  all  the  oil  and 
gas,  or  either,  raised  by  implication.  A 
requisite  thereto  is  the  existence  of  oil  or 
gas  at  the  point  in  question,  sufficient  in 
quantity  to  repay  the  cost  of  production  and 
a  profit  to  the  lessee.  No  prudent  man 
would  either  expressly  or  impliedly  under- 
take to  get  It  all  out,  regardless  of  cost  or 
profit  Necessarily  there  will  be  some  waste 
or  loss,  as  in  the  case  of  mining  coal  or 
harvesting  grain.  Obviously  there  can  be 
no  implied  covenant  against  the  allowance 
of  any  drainage  at  all,  however  slight 
Hence,  if  a  sufficient  allegation  of  actual 
fraud  could  be  dispensed  with,  it  would  still 
be  necessary  to  show  drainage  in  a  substan- 
tial sense  in  order  to  make  a  good  bill  for 
cancellation. 

In  response  to  a  demand  for  the  drilling 
of  additional  wells,  the  lessee  replied:  "If 
Mr.  Hall  has  any  one  who  is  ready  to  drill, 
we  will  be  glad  to  release  part  of  the  prop- 
erty. I  trust  this  will  be  satisfactory."  This 
is  relied  upon  as  showing  good  faiUi  on  the 
part  of  the  lessee;  but  a  majority  of  the 
court  are  of  the  opinion  that  this  circum- 
stance would  be  entitled  to  no  weight,  if  the 
bill  showed  drainage,  as  in  the  Kleppner 
Case,  and  we  regarded  the  doctrine  of  that 
case  as  sound. 

For  the  reasons  here  stated,  we  affirm  the 
decree. 

Affirmed. 


(71  W.  Va.  61) 

SHORE  v.. POWELL. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  8,  1912.) 

(ByllahuB  by  the  Court,) 

1.  Payment  (§  63*) — Actions — Proof  Under 
General  IsstE. 

In  an  action  on  simple  contract,  proof  of 
mere  general  payment,  or  of  accord  and  satis- 
faction of  a  disputed  claim,  is  admissible  under 
the  general  issue  without  specification. 

[Eid.  Note. — For  other  cases,  see  Payment, 
Cent  Dig.  §{  152-161 ;    Dec.  Dig.  {  G3.*] 

2.   CONTINTJANCB  (f  31*)  —  GROUNDS  —  SUR- 
PRISE. 

A  party  cannot  be  surprised,  and  thereby 
entitled  to  an  adjournment  to  obtain  evidence, 
by  anything  properly  admissible  under  the 
pleadings  on  which  he  submitted  himself  to 
trial. 

[Eid.  Note.—- For  other  cases,  see  Continuance, 
Cent  Dig.  §§  96-«8 ;   Dec.  Dig.  {  31.»] 

Error  to  Circuit  Court,  McDowell  County. 

Action  by  Jacob  Shore  against  B.  H.  Pow- 
ell. Judgment  for  plaintiff  by  a  Justice. 
From  a  judgment  for  defendant  on  appeal, 
plaintiff  brings  error.    Affirmed. 

Anderson,  Strotber  &  Hughes  and  Thos. 
H.  S.  Curd,  all  of  Welch,  for  plaintiff  in  er- 
ror. Flanagan  &  Perry  and  T.  F.  Henrltze, 
all  of  Welch,  for  defendant  in  error. 

ROBINSON,  J.  Shore  sued  Powell  before 
a  Justice  of  the  peace  for  the  recovery  of  an 


amount  claimed  to  be  due  on  a  store  account 
Defendant  did  not  appear  to  the  action  be- 
fore the  Justice;  and  Judgment  was  there 
rendered  against  him.  He  appealed  the  case 
to  the  circuit  court.  When  It  was  called 
in  that  forum  defendant  simply  pleaded  that 
he  did  not  owe  the  claim,  and  both  parties 
announced  themselves  ready  for  trial.  Dur- 
ing the  trial  before  a  Jury,  plaintiff  except- 
ed to  the  admission  of  testimony  to  the  fact 
that  defendant  had  paid  plaintiff  before  the 
suit  was  brought  one  hundred  dollars  as  an 
accord  and  satisfaction  of  the  claim,  which 
claim  defendant  testified  had  been  a  disputed 
one.  Plaintiff  also  excepted  to  the  refusal 
of  the  court  to  grant  him  an  adjournment  of 
the  trial  from  a  time  near  the  usual  hour  of 
adjournment  until  the  next  morning  in  order 
to  meet  this  proof  of  payment.  The  Jury 
found  for  defendant;  plaintiffs  motion  to  set 
aside  the  verdict  and  grant  a  new  trial  was 
overruled;  and  Judgment  was  rendered  ac- 
cordingly. Plaintiff  has  brought  the  case  to 
this  court,  relying  for  reversal  on  the  excep- 
tions that  we  have  mentioned. 

[2]  May  proof  of  the  payment  claimed  be 
admitted  under  the  general  Issue  and  without 
specification?  Answer  to  this  question  must 
completely  dispose  of  the  case;  for,  if  it 
may,  then  plaintiff  can  not  say  that  he  was 
surprised  and  thereby  entitled  to  an  adjourn- 
ment of  the  trial  merely  on  the  score  that 
he  was  not  expecting  proof  of  payment  un- 
der the  plea  that  had  been  entered.  If  It 
was  legal  to  Introduce  that  proof  under  the 
pleadings  as  made  up,  he  was  bound  to  meet 
the  same.  He  could  not  claim  to  be  sur- 
prised by  anything  properly  admissible  under 
the  pleadings  on  which  he  submitted  himself 
to  trial. 

Of  course  the  procedure  in  this  case  must 
be  governed  by  the  statute  relating  to  pro- 
ceedings in  suits  originating  before  Justices. 
But  we  do  not  find  that  statute  requiring 
anything  that  will  differentiate  the  case 
from  the  general  law  as  to  the  point  involved. 

[1]  It  must  be  noted  that  defendant  did 
not  seek  to  set  up  partial  payments  against 
the  debt.  He  relied  on  a  mere  general  pay- 
ment; on  an  accord  and  satisfaction  of  a 
disputed  claim.  Proof  of  such  matter  was 
admissible  without  special  plea  or  bill  of  par- 
ticulars. "The  common-law  principle,  that  in 
an  action  of  assumpsit,  under  the  general 
issue,  a  general  payment  before  suit  brought 
may  be  proved  without  a  bill  of  particulars, 
prevails  in  this  State;  but  no  specific  or 
partial  payment  before  suit  brought  can  be 
proved,  unless  its  nature  and  the  several 
items  thereof  are  filed  with  the  plea.'* 
Shanklin's  Adm*r  v.  Crisamore,  4  W.  Va.  134. 
This  holding  has  been  approved  and  follow- 
ed. Simmons  v.  Trumbo,  9  W.  Va.  258;  Lawson 
V.  Zinn,  48  W.  Va,  312,  37  S.  E.  612.  The 
rule  applies  also  to  actions  in  debt  on  simple 
contract.     "Payment  may  be  given  in  evi- 
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dence  under  tbe  general  issue  In  Assumpsit; 
and  debt  on  simple  contract  *  *  *  In 
all  cases  with  us  partial  payments  must  be 
specially  pleaded  or  described  in  an  account 
filed  with  the  plea  which  puts  the  matter  in 
issue."  Hogg's  Pleading  and  Forms,  sec.  223. 
The  author  of  the  last  quotation  therein 
plainly  recognizes  a  distinction  between  a 
general  payment  and  partial  payments. 

These  announcements  of  the  rule  have  not 
been  made  in  ignorance  of  the  statute  re- 
quiring spedHcation  of  payments  relied  on  in 
defense  of  an  action.  Code  1906,  ch.  126,  sec. 
4.  In  the  case  which  we  first  cited,  Judge 
Maxwell  particularly  views  that  statute.  It 
seems  that  a  stricter  application  is  now  giv- 
en it  in  Virginia.  But  with  us  it  has  clearly 
been  considered  as  requiring  no  fifpecial  plea 
or  specification  of  a  general  payment 

That  which  defendant  was  permitted  to 
prove  in  this  case  was  plainly  an  accord 
and  satisfaction  of  a  disputed  account 
Such  matter  is  provable  under  the  mere  gen- 
eral issue  in  assumpsit  or  debt  Hogg's 
Pleading  and  Forms,  sees.  220,  221;  Bank  v. 
Kimberlands,  16  W.  Va.  555.  A  plaintiff 
seeking  recovery  of  a  debt  must  be  prepared 
to  meet  accord  and  satisfaction  under  the 
general  issue  and  without  more. 

Perhaps  there  should  be  demanded  greater 
particularity  in  pleading  or  in  setting  up  de- 
fenses of  general  payment  and  accord  and 
satisfaction  than  our  well  established  law 
ordains.  But  it  must  remain  to  the  Legisla- 
ture to  change  the  law. 

There  is  no  error.  Let  the  Judgment  be  af- 
firmed. 

(71  W.  Va.  52) 

STATE  ex  rel.  POST  v.  BOARD  OP  EDU- 
CATION OF  CLAKKSBURO  SCHOOL 

DIST.  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct   8,  1912.) 

(ByHdhuM  hy  the  Court.) 

1.  Schools  and  School  DiGrraicTS  (|  18*)— 

BOND&— PUBPOSE. 

Money  arising  from  sale  of  bonds  issued 
under  Acts  of  1908,  c.  27.  %  39  (Supplement 
Code  of  1909,  serial  section  1598),  may  be 
used  by  a  board  of  education  to  acquire  land 
for  sites  for  schoolhouses. 

[Bid.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  i§  25-33;  Dec. 
Dig.  I  18.*] 

2.  Words  and  Phrases— "House." 

"House.**     Legal   meaning  discussed. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  toL  4,  pp.  3351-3357.] 

(Additional  SyHahus  by  Editorial  Staff.) 

3.  Schools  and  School  Districts  (J  65*)— 
Bonds— Statutory  Provisions— *  'School- 
house." 

The  word  **schoolhouse/'  as  used  in  Acts 
1908.  c.  27,  §  13  (Code  Supp.  1909,  c.  45,  S 
1571),  requiring  the  board  of  education  of  ev- 
ery  district    to   provide   by    purchase    or   con- 


demnation suitable  schoolhousss  and  grounds* 
includes  the  land  for  schoolhouses. 

[Ed.  Note. — For  other  cases,  see  Scbo^  xt^ 
School  Districts,  Cent  Dig.  ^§  10^-167?  Dec- 
Dig.  §  65.* 

For  other  definitions,  see  Words  aiid  Piiraifl 
es,   voL  7,  pp.  6347,  6348;    voL  8,  p.    r7$::  I 

Application  by  Howard  Post  for  mandamus 
to  the  Board  of  Education  of  Clarksburg 
School  District  and  others.  Mandamus 
awarded. 

Oeo.  M.  Hoffheimer,  of  Clarksburg,  for  pe- 
titioner. Clias.  B.  Johnson,  of  Clarksburg, 
for  respondents. 

BRANNON,  P.  The  school  district  of 
Clarksburg  by  vote  authorized  the  incurrence 
of  a  debt  and  the  issue  of  bonds  for  its  pay- 
ment for  the  purpose  of  building  one  high 
school  and  two  graded  schools.  The  bonds 
were  sold,  and  their  proceeds  are  in  the 
treasury.  The  board  of  education  refused  to 
build  the  high  school  and  one  graded  school 
out  of  such  money,  on  the  ground  that  to  do 
so  would  call  for  tbe  purchase  of  ground  for 
their  erection,  and  the  board  doubted  its 
power  to  use  any  of  the  money  coming  from 
said  bonds  in  acquiring  such  ground.  How- 
ard Post  asks  of  this  court  a  mandamus  to 
compel  the  board  to  build  said  high  school 
and  graded  school,  and  to  acquire  sites  for 
them,  and  use  such  bond  money  in  doing  so. 

[1-3]  Act  1908,  c.  27,  $  13  (Code  Supp.  1909, 
c.  45,  I  1571),  says  that  the  board  of  edu- 
cation of  every  district  shall  provide  by  pur- 
chase or  condemnation  "suitable  schoolhous- 
es and  grounds."  Act  1911,  c.  70,  allows  the 
board  to  "borrow  money  and  issue  bonds  for 
the  purpose  of  building,  completing,  enlarg- 
ing, repairing  or  furnishing  schoolhouses." 
Does  the  word  "schoolhouse,"  used  in  the 
statute,  mean  land,  include  necessary  land? 
In  Hawkins  v.  Wilson,  1  W.  Va.  117,  a  sum- 
mons in  unlawful  detainer  demanded  a  house 
and  appurtenances.  On  authority  there  cited 
it  was  held  that  the  word  "house"  imported 
land.  "A  grant  of  a  house  includes  land 
under  it"  Devlin  on  Deeds,  {  863,  citing  32 
Am.  D.  238,  and  45  Id.  220.  Devlin  on  Deeds, 
t  1200,  says:  "Courts  have  frequently  de- 
cided that  a  conveyance  of  a  building  or 
barn,  used  as  a  term  of  description,  will  con- 
vey the  land  on  which  the  building  or  struc- 
ture is  erected."  Note  1  in  6  Cyc.  115  will 
support  this  position;  also  Bouvler,  Law 
Diet.  963.  When  the  statute  says  that  the 
money  may  be  used  to  build  houses,  it  means 
that  it  may  be  used  to  acquire  land  for 
schoolhouses.  Necessarily  so.  It  is  a  neces- 
sary implication,  if  the  words  do  not  per  se 
mean  land,  as  here  used.  Commanded  to 
build  schoolhouses,  it  Is  an  incidental  pow- 
er because  indispensable  to  attain  the  end. 
You  cannot  build  a  schoolhouse  without  land 
on  which  to  build  it 

In  view  of  the  law  above  stated,  and  in 


•For  other  cases  see  same  topic  and  secUon  NUMBER  in  Dec  Digp  A  Am.  Dig.  Key-No.  Serieo  A  Rep'r  Indexes 


128 


76  SOUTHEASTERN  REPORTER 


(W.Va 


view  of  the  purpose  which  must  have  been  in 
the  minds  of  the  legislators  who  enacted  the 
bond  section,  we  hold  that  the  word  "school- 
houses"  includes  land  for  schoolhouses.  We 
hold  that  the  section  in  giving  the  board 
of  education  power  to  apply  the  money  aris- 
ing from  the  bonds  "for  the  purpose  of  build- 
ing, completing,  enlarging,  repairing  or  fur- 
nishing schoolhouses*'  meant  to  give  the  board 
power  to  acquire  land  on  which  to  build 
schoolhouses.  We  can  see  that  the  Legisla- 
ture never  designed  to  limit  the  use  of  the 
money  to  work  and  material  of  construction, 
and  deny  its  use  in  acquiring  the  ground 
indispensable  and  preliminary  to  work  of 
construction.  This  ground  is  the  first  thing 
requisite  in  carrying  out  the  purpose  of  the 
statute — a  sine  qua  non.  Otherwise  the  stat- 
ute might  be  abortive.  Certainly  it  cannot 
be  doubted  that  such  bond  money  may  be 
used  *'in  completing,  enlarging,  or  repairing'* 
existing  schoolhouses;  and  it  would  be  un- 
reasonable to  say  this  could  be  done,  but  a 
site  could  not  be  acquired.  Where  the  rea- 
son for  this  distinction?  I  assert  that  the 
Legislature  meant  to  give  the  people  of  a 
district,  where  ordinary  levy  proves  inade- 
quate, power  to  vote  bonds,  as  well  to  ac- 
quire a  site,  where  necessary,  as  to  construct 
a  schoolhouse.  Think  of  the  intent  and  pur- 
pose, as  we  must  do  when  construing  a  stat- 
ute. Think  of  the  evil  to  be  remedied,  the 
object  to  be  accomplished,  and  give  such  a 
statute  such  a  construction  as  will  effectuate 
its  purpose.  We  think  the  other  construc- 
tion would  be  cramped  and  technical,  forget- 
ful of  the  spirit,  sticking  to  the  mere  letter. 
Brown  v.  Gates,  15  W.  Va.  131,  165. 

It  is  suggested  that  as  to  ground  for  school- 
houses,  section  13,  serial  section  1571,  of 
Supplement  Code  of  1909,  commands  the 
board  of  education  to  purchase  or  condemn 
sites,  but  that  this  can  be  done  only  by  cur- 
rent levy.  The  section  does  not  so  limit 
I  read  the  two  sections  together,  both  provid- 
ing schoolhouses.    Section  13  gives  full  pow- 


er to  acquire  sites,  and  It  Is  plausible  to  say 
that  all  means  of  providing  money  may  be 
used  where  necessary,  that,  where  the  ordi- 
nary tax  levy  Is  not  adequate,  the  people 
may  vote  for  bonds  to  supply  funds;  the 
bond  remedy  being  additional  or  cumulative 
remedy.  The  power  to  acquire  land  for  the 
purpose  is  necessarily  implied,  because  the 
board  could  not  furnish  schoolhouses  with- 
out it.  We  have  seen  that  the  statute  com- 
mands the  board  of  education  to  provide  by 
purchase  or  condemnation  suitable  sciiool- 
houses  and  lands.  The  power  to  buy  land  is 
plainly  implied.  In  the  well-considered  case 
of  Supervisors  v.  Gorrell,  20  Grat.  (Va.)  505, 
the  court  said:  "No  express  power  is  given 
them  to  acquire  land  for  any  purpose.  But 
power  Is  expressly  given  them  *to  bull'',  end 
keep  in  repair  county  buildings.'  •  ♦  • 
How  can  they  discharge  these  express  powers 
and  duties,  without  the  power  to  acquire 
land?  Suppose  a  county  is  without  a  court- 
house, clerk's  office  or  jail,  and  without  land 
on  which  to  build  them;  how  are  the  board 
of  supervisors  to  perform  their  express  pow- 
er and  duty  in  such  a  case,  'to  build  and 
keep  in  repair  county  buUdlngs,'  without 
first  acquiring  the  ground  on  which  to  erect 
these  necessary  buildings?  The  implied  pow- 
er to  acquire  the  ground  Is  as  plainly  given 
as  the  express  power  to  erect  the  buildings. 
In  the  construction  of  the  most  naked  pow- 
ers, to  which  the  strictest  rules  of  construc- 
tion are  applied,  there  is  no  better  settled 
rule  than  this,  that  every  power  necessary 
to  the  execution  of  an  express  power  is  plain- 
ly implied."  All  the  authorities  assert  such 
necessary  implied  power.  In  3  Dillon,  Mun. 
Corp.  (5th  Ed.)  §  976,  it  is  laid  down.  De 
Witt  V.  San  Francisco,  2  Cal.  289;  Territory 
V.  Baxter,  16  Okl.  359,  83  Pac.  709;  Sheidley 
V.  Lynch,  95  Mo.  487,  8  S.  W.  434. 

Being  of  the  opinion  that  the  board  has 
ample  power  under  these  statutes  to  apply 
the  money  arising  from  said  bonds  for  the 
acquisition  of  land,  we  award  the  mandamus. 
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(71  W.  V«.  114) 

BUFFINGTON  et  aL  v.  LYONS. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  15, 1912.) 

(Byllahus  hy  the  Court) 

Appeai.  and  Ebbob  (§  1031*) — ^Instbugtions 

—Pbejudioial  Ebbob. 

The  refusal  of  a  proper  Instruction  or  the 
giving  of  an  improper  one  raises  a  presumption 
of  injury  and  prejudice,  warranting  a  new  trial, 
unless  the  court  can  see  from  the  record  the 
complaining  party  was  not  injured. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4038-4046;  Dec.  Dig.  S 
1031.*] 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  P.  0.  Bufflngton  and  others 
against  John  E.  Lyons.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.  Re- 
versed. 

Norttieott  &  Donglasa  and  Enslow,  Fitz- 
patrick  &  Baker,  all  of  Huntington,  for 
plaintiffs  in  error.  Holt  &  Duncan,  of  Hunt- 
ington, for  defendant  in  error. 

POFFENBARGER,  Judge.  This  case  in- 
YolTes  only  rulings  upon  instructions  and 
a  motion  to  set  aside  a  verdict  for  the  de- 
fendant in  an  action  by  agents  to  recover 
commissions  on  a  sale  of  timber,  alleged  to 
have  been  made  by  them  or  through  their 
efforts. 

Lyons  authorized  Bufflngton  and  McVay, 
by  a  written  instrument,  dated  August  16, 
1906,  to  sell  certain  Raleigh  county  timber 
for  him,  on  land  known  as  the  "Prince 
Tract,"  for  ^1,000,  and  thereby  agreed  that 
they  might  have,  as  commission  for  their 
servicest  all  they  could  obtain  for  it  in  ex- 
cess of  said  sum,  but  their  agency  was  not 
made  exclusive.  He  expressly  reserved  the 
right  to  sell  it  himself  .or  put  it  In  the  hands 
of  others  for  sale. 

Elaving  obtained  this  authority,  they 
sought  a  purchaser  through  the  Strubble- 
Frazier  Company,  a  Pittsburg  firm  of  bro- 
kers, who  arranged  a  meeting  between  them 
and  one  C.  H.  Williams  at  Beckley,  in  Ra- 
leigh county.  They  took  Lyons  with  them. 
Williams  professed  to  be  acting  for  himself 
and  some  associates,  whose  identity  he  did 
not  disclose.  After  the  timber  had  been  ex- 
amined, a  contract  was  entered  into,  signed 
by  Lyons,  Bufflngton,  and  McVay,  as  parties 
of  the  first  part,  and  Williams,  as  party  of 
the  second  part,  by  which  a  sale  of  the  tim- 
ber was  made  to  Williams  for  the  sum  of 
$40,000,  payable  as  soon  as  a  survey  and 
plat  could  be  made  and  an  abstract  of  title 
prepared.  Lyons  remained  at  Beckley  a 
day  or  two  after  the  paper  was  signed  to 
have  the  survey  made.  Later  he,  Bufflngton, 
and  McVay  went  to  the  Union  Savings  Bank 
in  Huntington  and  made  an  arrangement 
with  Mr.  Filler,  its  president,  as  to  which 
there  i^  some  conflict  in  the  evidence;  but 
Lyons  left  there  a  draft  for  the  purchase 


money,  signed  In  blank  and  to  be  filled  out, 
when  the  identity  of  the  purchasers  should 
be  ascertained.  Fuller  says  he  was  to  de> 
liver  a  deed  for  the  timber  to  the  drawees 
on  payment  of  the  draft,  receive  the  money 
and  divide  it,  giving  Lyons  $31,000,  and  dis- 
tributing the  balance  as  commission  among 
the  agents.  A  few  days  later  Lyons  sent 
Fuller  a  deed  in  which  the  Strubble-Frazler 
Company,  of  Pittsburg,  was  made  the  gran- 
tee. The  draft  was  never  paid,  nor  the  deed 
delivered.  Bufflngton,  McVay,  and  Williams 
all  deny  they,  or  any  of  them,  ever  directed 
a  deed  to  be  made  to  the  Strubble-Frazler 
Company.  Some  or  all  of  them  do  say,  how- 
ever, it  was  agreed  he  should  send  that  firm 
the  abstract  of  title,  and  he  did.  He  claims 
to  have  had  a  written  direction  fi-om  Buf- 
flngton to  make  the  deed  to  them,,  which  he 
says  has  been  lost,  and  one  Bambach,  who 
wrote  the  deed,  says  he  had  the  letter  or 
memorandum,  signed  by  Bufflngton,  at  the 
time  of  the  preparation  of  the  deed. 

Nearly  a  year  later  the  timber,  together 
with  some  on  adjoining  lands,  was  sold  and 
conveyed  by  Lyons  to  T.  B.  Palmer  and  I. 
W.  Seaman,  of  Pennsylvania,  for  $44,500, 
the  men  who,  Williams  says,  were  his  un- 
disclosed associates,  in  the  contract  of  sale 
made  to  him.  Lyons  claims  he  never  knew 
Williams  was  buying  for  them,  or  was  in 
any  way  connected  with  them  in  the  negoti- 
ations, and  there  is  no  direct  evidence  that 
he  did.  Williams  had  them  in  view  as  pur- 
chasers, and  Bufflngton  and  McVay  knew 
it;  for  they  came  with  Williams  to  Hunt- 
ington after  the  contract  was  signed,  and 
went  from  there  to  look  over  the  timber. 
Palmer  also  admits  Williams  turned  over 
to  him  the  contract  and  a  certain  bond  on' 
his  return  from  the  first  trip  to  Huntington 
and  Beckley.  Williams  swears  he  was  a 
partner  with  Palmer  and  Seaman  in  the 
Palmer  &  Seaman  Lumber  Company.  Palm- 
er denies  this,  saying  he  was  not  and  never 
had  been  a  partner,  but  admitting  his  ac- 
quaintance with  him,  and  his  employment 
by  the  firm  as  general  manager  after  the 
contract  of  September,  1906,  had  been  made. 

One  A.  J.  Frazler,  of  Corsica,  Pa.,  who, 
Williams  says,  was  sent  by  Palmer  to  look 
at  the  timber  at  his  suggestion,  got  Lyons 
and  Palmer  and  Seaman  together  at  the  Ft 
Pitt  Hotel  in  July,  1907.  and  Lyons  there 
gave  Palmer  and  Seaman  an  option  on  the 
property,  which  was.  extended  until  some 
time  in  August,  when  a  sale  was  made  un- 
der it.  Palmer  and  Seaman  knew  Bufflngton 
and  McVay  were  connected  with  the  land  in 
some  way,  and  no  doubt  as  agents  of  Lyons, 
as  is  indicated  by  the  facts  already  stated. 
There  is  no  direct  evidence  that  Lyons  ever 
met  them  prior  to  the  15th  of  July,  1907, 
or  knew  they  had  been  associated  in  any 
way  with  Williams  in  any  previous  negotia- 
tions relating  to   the  timber.     Lyons,  how- 
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ever,  was  well  acquainted  with  Bufflngton, 
and  saw  him  and  talked  with  him  frequent- 
ly at  Huntington  between  September,  1906, 
and  July,  1907,  and  in  these  conversations 
this  timber  was  often  a  subject-matter  of 
discussion.  Necessarily  so,  for  Buffington 
was  trying  to  perfect  the  contract  of  1906, 
and  Lyons  says  he  was  equally  anxious  to 
close  it  up.  It  is  not  shown  that  A.  J.  Fra- 
zier  had  any  connection  with  the  Strubble- 
Frazler  Company.  Williams  says  he  had 
not  There  is  no  proof  that  Williams  was 
either  willing  or  able  to  perform  the  con- 
tract of  September,  1906.  That  agreement 
describes  him  and  his  associates  as  parties 
of  the  second  part,  the  purchasers;  but  it 
was  signed  by  Williams  only.  Palmer  says 
he  never  authorized  Williams  to  make  a 
contract  of  purchase,  and  was  much  sur- 
prised when  he  saw  the  paper.  He  says  he 
and  Mr.  Seaman  were  unwilling  to  take  the 
property  at  the  price  of  $40,000,  after  hav- 
ing examined  it,  and  abandoned  Che  negotia- 
tions; but  Williams  turned  all  the  papers 
over  to  Palmer,  and  says  Palmer  sent  Fra- 
zler on  the  land  to  estimate  the  timber; 
Frazler  was  in  the  employ  of  Palmer  and 
Seaman  for  about  a  year  prior  to  June  20, 
1907;  in  June,  1907,  he  wrote  Lyons,  ask- 
ing for  authority  to  sell  the  timber;  such 
authority  was  given;  and  all  this  was 
done  at  the  instance  of  Palmer  and  iseaman, 
who  met  Lyons  in  Pittsburg,  by  arrange- 
ment through  )4'razier,  on  July  15,  1907. 

Five  of  the  seven  instructions  requested 
by  the  plaintiffs  were  refused.  Their  in- 
struction No.  1,  if  given,  would  have  submit- 
ted to  the  jury  the  existence  of  a  valid  con- 
tract of  employment  of  the  plaintiffs  by  the 
defendant  and  the  making  of  the  contract  of 
September  26,  1906,  and  required  them  to 
render  a  verdict  for  the  plaintiffs,  if  they 
should  find  that  these  two  contracts  had 
been  made.  Their  instruction  No.  2  would 
have  told  the  jury  the  contract  of  September 
26,  1906,  the  contract  of  purchase,  was  en- 
forceable by  either  party  to  it  in  a  proper 
proceeding.  Both  of  these  instructions  pro- 
ceed upon  the  theory  of  a  right  of  recovery 
on  proof  of  the  execution  and  validity  of  the 
two  contracts,  the  contract  of  agency  and 
the  contract  of  sale,  without  proof  of  the 
readiness  and  ability  of  the  purchaser  to 
carry  the  contract  into  execution,  and  not- 
withstanding the  failure  to  execute  it  These 
omissions,  or  at  least  the  first  one,  made  the 
instructions  fatally  defective.  An  agent  can- 
not recover  his  commission  without  perform- 
ance of  his  contract,  or  proof  that  he  was 
prevented  from  so  doing  by  the  principal. 
Beynolds  v.  Tompkins,  23  W.  Va.  229;  Park- 
er V.  Building  Ass'n,  55  W.  Va.  135,  46  S. 
El  811.  Instruction  No.  3  would  have  told 
the  jury  the  reservation  in  the  contract  of 
agency  of  a  right  on  the  part  of  the  princi- 
pal to  sell  the  timber  himself  did  not  relieve 
him  from  liability  to  the  plaintiff  for  the 
commission,  if  he  sold  the  timber  to  pur- 


chasers procured  by  them.  As  the  subject- 
matter  of  this  instruction  is  included  in  in- 
structions Nos.  4  and  5,  which  the  court 
gave,  the  refusal  thereof  was  not  erroneous. 
Instruction  No.  6  should  have  been  given. 
Its  purpose  was  to  tell  the  jury  the  plaintiffs 
might  recover  if  they  procured  a  purdiaser 
at  the  price  and  on  the  terms  authorized  who 
would  have  taken  the  property,  if  the  prin- 
cipal, ignoring  the  agent,  sold  to  the  pur- 
chaser so  procured,  at  the  same  price  and  on 
the  same  terms,  or  for  a  different  price  and 
on  different  terms.  This  is  well-settled  law, 
and  is  not  covered  by  any  other  instruction 
given  in  the  case.  Their  instruction  No.  7 
which,  if  given,  would  have  told  the  jury  the 
plaintiffs  were  entitled  to  recover,  if  the  pur- 
chasers of  the  timber  were  found  by  them, 
even  though  I^ons  negotiated  the  sale  him- 
self, was  clearly  bad,  because  it  would  have 
been  misleading.  Mere  discovery  of  a  pur- 
chaser by  an  agent  is  not  enough.  He  must 
bring  the  parties  together  and  start  the  nego* 
tiations. 

Over  the  objection  of  the  plaintiffB,  the 
court  gave  one  comprehensive  instruction, 
covering  the  defendant's  theory  of  the  case, 
and  submitting  to  the  jury,  for  determina- 
tion, all  questions  of  fact  involved.  This  in- 
struction was  binding,  directing  a  verdict 
for  the  defendant  if  the  Jury  should  find  in 
his  favor  on  the  questions  submitted,  and  the 
rule  against  giving  such  instructions,  when 
they  do  not  cover  all  the  issues  of  fact,  is 
invoked  against  it  Our  examination  of  it 
reveals  no  defect  of  that  sort  One  part  of 
it  requires  the  jury  to  find  whether  the  de- 
fendant sold  the  timber  together  with  tim- 
ber on  adjoining  land  ''without  the  inter- 
vention of  the  plaintiffs,"  and,  in  the  ab- 
sence of  any  conspiracy  or  collusion  between 
him  and  the  purchasers,  to  defeat  the  execu- 
tion of  the  prior  contract  It  is  said  this 
ignores  evidence  of  the  prior  sale  through 
the  plaintiffs,  but  we  are  unable  to  accept 
this  view.  Fairly  construed,  this  part  of  the 
Instruction  leaves  it  to  the  jury  to  say  wheth- 
er the  plaintiffs  were  instrumental  in  the 
sale  finally  made.  It  neither  ignores  the 
evidence  on  that  point  nor  assumes  the  fact 

The  refusal  of  plaintiffs'  instruction  No.  6 
was  prejudicial  error.  Its  purpose  was  to 
tell  the  jury  a  departure  from  the  price  and 
terms  at  which  the  purchasers,  procured  by 
the  plaintiffs,  if  they  did  procure  them,  a 
question  which  the  evidence  was  sufficient  to 
carry  to  the  jury,  would  not  preclude  a  re- 
covery of  the  commission.  That  the  sale  was 
made  on  different  terms  and  at  a  different 
price  may  have  been  controlling  with  the 
Jury.  It  may  be  the  very  ground  upon  which 
they  found  for  the  defendant  Had  the 
court  told  them  the  departure  was  immate- 
rial, in  case  the  other  facts  should  be  found 
in  favor  of  the  plaintiffs,  they  could  not 
have  based  their  finding  upon  the  departure 
from  the  original  price  and  terms.  An  error 
in  the  giving  or  refusal  of  an  instruction  la 
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presumed  to  be  prejudicial,  and  is  cause  for 
reversal,  unless  the  court  can  see  it  wrought 
no  injury.  Lay  v.  Coal  Co.,  64  W.  Va.  288, 
61  S.  B.  156;  Ward  v.  Brown,  53  W.  Va. 
227.  44  S.  E.  488. 

The  judgment  will  be  reversed,  and  a  new 
trial  allowed. 

(71  W.  Va.  m 

WOOFTEB  et  aL  v.  MATZ  et  aL 

(Supreme  Ooart  of  Appeals  of  West  Virginia. 

Oct  8»  1912.) 

(SyUahuM  hif  the  Court,) 

Wills  ({  246*)— Pbobaik— Fobjuon  Pbobats 
— Seiting  Aside. 

In  this  state  equity  has  no  general  juris- 
diction,  nor  jurisdiction  given  by  statute,  to 
set  aside  a  will  and  the  probate  thereof,  for 
alleged  fraud  in  the  procurement  thereof,  of 
one  domiciled  in  another  state,  duly  probated 
there,  and  subsequently  duly  admitted  to  pro- 
bate in  this  state  on  an  exemplified  copy  of 
the  record  and  judgment  of  probate  in  the 
foreign  state,  according  to  the  act  of  Congress, 
as  a  will  of  real  and  personal  estate,  as  pro- 
vided in  section  25,  chapter  77,  Code  1906, 
the  relief  against  such  wiU  being  such  as  the 
law  of  the  domicile  provides,  and  that  pre- 
scribed by  said  section. 

[fid.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  H  582.  583;    Dec  Dig.  i  246.*] 

Appeal  from  Circuit  Court,  Upshur  County. 

Suit  in  equity  by  George  Woof ter  and  oth- 
ers against  L.  E.  Matz  and  others.  From  a 
decree  for  plaintiffs,  defendants  appeal.  Re- 
versed, and  bill  dismissed. 

Davis  &  Davis  and  Harvey  W.  Harmer, 
all  of  Clarksburg,  for  appellants.  W.  W. 
Brannon,  of  Weston,  and  H.  N.  Ogden,  of 
Fairmont,  for  appeUeea 

MILXiBR,  J.  The  conclusion  we  have 
reached  on  one  of  the  numerous  questions 
argued  and  presented,  in  the  elaborate  briefs 
of  counsel,  is  comprehensive  of  all  and  the 
only  question  fairly  arising  on  the  record. 

That  question  is,  Has  a  court  of  equity 
in  this  State  general  jurisdiction,  or  juris- 
diction given  by  statute,  to  set  aside  a  will 
and  the  probate  thereof,  for  alleged  fraud  in 
the  procurement  thereof,  of  one  domiciled  in 
another  state,  duly  probated  there,  and  sub- 
sequently duly  admitted  to  probate  in  this 
State  on  an  exemplified  copy  of  the  record 
and  judgment  of  the  court  of  probate  in  the 
foreign  state,  according  to  the  act  of  Con- 
gress, as  a  will  of  real  and  personal  estate, 
as  provided  by  section  25,  chapter  77,  Code 
1906? 

By  the  decree  appealed  from  the  court  be- 
low answered  in  the  affirmative.  In  so  doing 
we  think  it  erred,  and  that  its  decree  must 
be  reversed,  and  the  bill  dismissed,  but  with- 
out prejudice  to  appellees  as  to  any  other 
rights  they  may  have,  given  by  the  laws 
of  Ohio,  or  this  State,  in  respect  to  the  will 
in  question. 

The  will  involved  is  that  of  Louisa  Arm- 


strong, known  also  as  Louisa  Butcher,  who 
at  the  date  of  the  will  and  at  the  time  of 
her  death  and  for  many  years  prior,  was 
domiciled  In  the  state  of  Ohio,  and  the  facts 
respecting  the  same  are  as  assumed  in  the 
question  propounded. 

It  is  conceded  that  the  will,  if  valid,  dis- 
poses of  real  and  personal  estate  in  Taylor 
County,  where  the  ancillary  probate  was 
had.  And  the  jurisdiction  of  the  probate 
court  of  Ohio  pronouncing  the  judgment  of 
probate   there  is  not  seriously  questioned. 

The  common  and  statute  law,  universally 
recognized,  is  that  the  law  of  the  domicile 
controls  the  disposition  and  administration 
of  personal  estate,  and  that  as  to  real  es- 
tate the  lexi  loci  rei  sitfie  governs.  We  need 
not,  therefore,  waste  time  or  space  in  refer- 
ring to  the  many  text  books  and  judicial  de- 
cisions cited  for  this  proposition. 

We  first  determine  that  no  statute  of  this 
state  gives  jurisdiction  in  equity  assumed  by 
the  court  below.  Section  25,  of  chapter  77, 
Code  1906,  our  statute  of  wills,  provides: 
"Where  a  will  relative  to  estate  within  this 
State  has  been  proved  without  the  same,  an 
authenticated  copy  and  the  certificate  of  pro- 
bate thereof,  may  be  offered  for  probate  in 
this  State.  When  such  copy  is  so  offered, 
the  court  to  which,  or  the  clerk  to  whom,  it 
is  offered,  shall  presume,  in  the  absence  of 
evidence  to  the  contrary,  that  the  will  was 
duly  executed  and  admitted  to  probate  as  a 
will  of  personalty  in  the  State  of  country  of 
the  testator's  domicile,  and  shall  admit  such 
copy  to  probate  as  a  will  of  personalty  in 
this  State;  and  if  it  appear  from  such  copy 
that  the  will  was  proved  in  the  foreign  court 
of  probate  to  have  been  so  executed  as  to  be 
a  valid  will  of  land  in  this  State  by  the  law 
thereof,  such  copy  may  be  admitted  to  pro- 
bate as  a  will  of  real  estate.  But  any  per- 
son interested,  may,  within  five  years  from 
the  time  such  authenticated  copy  is  admit- 
ted to  record,  upon  reasonable  notice  to  the 
parties  interested,  have  the  order  admitting 
the  same  set  aside,  upon  due  and  satisfactory 
proof  that  such  authenticated  copy  was  not 
a  true  copy  of  such  will,  or  that  the  probate 
of  such  will  has  been  set  aside  by  the  court 
by  which  it  was  admitted  to  probate,  or  that 
such  probate  was  improperly  made.*' 

This  is  the  whole  statute  relating  to  an- 
cillary probate  and  contest  of  foreign  wills. 
No  jurisdiction  in  terms  is  here  given  a 
court  of  equity  to  annul  a  foreign  will  or 
the  ancillary  probate  thereof  in  this  State. 
Nor  is  notice  to  interested  parties  of  the  of- 
fer to  probate  required.  The  judgment  of 
probate  of  the  County  Court  of  Taylor  Coun- 
ty, on  the  exemplified  record  from  Ohio  was 
that  "it  appearing  from  said  copy  that  the 
said  will  was  proved  in  said  Probate  Court 
of  Monroe  County,  Ohio,  to  have  been  so 
executed  as  to  be  a  valid  will  of  land  in  this 
state  by  the  law  thereof  and  there  being  no 
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objection  now  made  thereto,  It  Is  ordered 
that  said  will  be  admitted  to  probate  as  a 
valid  will  of  both  personal  and  real  estate 
In  this  state."    The  presumption.  In  the  ab- 
sence of  evidence  to  the  contrary,  that  the 
win  was  duly  executed  and  admitted  to  pro- 
bate as  "a  will  of  personalty  In  the  State 
or  country  of  the  testator's  domicile"  given 
by  this  statute,  and  Justifying  its  probate, 
does  not  open  the  question  of  the  due  exe- 
cution of  the  win  by  the  testator,  nor  for  an 
Issue  of  devlsavlt  vel  non.    The  relief  given 
by  the  statute  to  any  one  interested,  is  with- 
in five  years,  on  reasonable  notice  to  others 
interested  to  have  the  order  of  probate  set 
aside  upon  one  or  all  of  the  three  grounds 
mentioned,  namely,  (1)  that  the  authenticat- 
ed copy  Is  not  a  true  copy  of  the  will;   (2) 
that  the  probate  of  such  will  has  been  set 
aside  by  the  court  admitting  it  to  probate, 
or,   (3)   that  such  probate  was  improperly 
made.     We  think  this  remedy  exclusive  of 
all  others.    The  history  of  the  legislation  on 
this  subject  fortifies  this  conclusion.     The 
final  clause  of  section  16,  chapter  10^  Rev. 
Code  1819,  otherwise  practically  the  same  as 
our  section  25,  chapter  77,  was:    "But  such 
will  shall  be  liable  to  be  contested  and  con- 
troverted, in  the  same  manner,  as  the  orig- 
inal might  have  been."    In  1849  this  provi- 
sion was  omitted.     Section  26,  chapter  122, 
Code  1849.     Section  26,  chapter  122,  Code 
1860,  section  26,  chapter  118,  Code  Ya.  18T3, 
and  section  2596,  chapter  112,  Anno.  Code 
Va.  1904,  are  wanting  in  this  provision  or 
any  provision  of  like  character.    Mr.  Minor 
says  of  this  latest  Virginia  statute,  2  Minor 
(4th  Ed.)  1040:   "The  basis  of  the  statute  is 
the  principle  of  universal  public  law  that 
in  the  case  of  personal  property  the  lex  dom- 
icilii governs  the  will,  while  in  the  case  of 
real  property  lex  loci  rei  sitae  governs."    Our 
chapter  77,  Code  1868,  made  no  special  pro- 
vision concerning  foreign  wills  of  real  estate; 
but  section  5  of  that  chapter  validated  a 
will  of  one  domiciled  out  of  this  State,  as 
to  personal  property,  making  no  special  pro- 
vision as  to  the  mode  or  manner  of  Its  pro- 
bate, except  by  inference  in  section  80,  the 
last  section  of  the  chapter,  leaving  the  legal 
eftect  otherwise  as  to  real  or  personal  estate 
to  be  controlled  by  the  common  law.     Ex 
parte  Povall,  3  Leigh,  816.    Our  present  sec- 
tion 25,  of  chapter  77,  was  not  brought  into 
the  Code  until  the  amendment  and  re-en- 
actment of  that  chapter  in  1882,  by  chapter 
84,  Acts  of  that  year.    There  had  been  no 
special  provision  for  impeaching  a  foreign 
will  or  the  probate  thereof  given  by  any 
previous  statute,  unless  comprehended  in  sec- 
tion 28,  chapter  77,  Code  1868,  giving  any 
person  aggrieved  by  any  order  or  sentence 
of  the  circuit  court,  right  of  Impeachment 
by  bill  in  equity,  which  we  think  doubtful. 
The  last  clause  of  said  section  25,  as  we  see, 
gives  five  years  within  which,  on  the  grounds 
prescribed,  to  set  aside  the  probate  of  a  for- 
eign will  in  this  State,  not  the  wUl  itself. 


In  the  case  of  a  domestic  will,  probated 
under  sections  26-28  of  said  chapter  77,  sec- 
tion 29  gives  to  any  person  aggrieved  right 
of  appeal  and  to  contest  the  will  on  an  is- 
sue devlsavlt  vel  non  in  the  circuit  court 
It  is  not  pretended  that  the  present  suit  is 
a  proceeding  under  that  section,  if  applica- 
ble to  foreign  wills;  but  it  is  insisted  by 
appellees,  contrary  to  the  contention  of  ap- 
pellants, that  sections  81  and  82  of  said 
chapter  are  applicable  and  give  equity  Juris- 
diction of  the  present  bill,  justifyUig  the 
decree  appealed  from.  Those  sections  are 
as  follows:  "31.  Every  such  order  or  sen- 
tence of  a  county  court  not  appealed  from, 
and  every  such  order  or  sentence  of  a  cir- 
cuit court  on  such  appeal,  shall  be  a  bar 
to  a  bill  In  equity  to  impeach  or  establish 
such  wUl,  unless  on  such  a  ground  as  would 
give  to  a  court  of  equity  jurisdiction  over 
other  judgments  at  law."  "32.  After  sen- 
tence or  order  made  as  aforesaid,  a  person 
interested,  who  was  not  a  party  to  the  pro- 
ceeding, may,  within  five  years  proceed  by 
bill  in  equity  to  impeach  or  establish  the 
will,  on  which  bill,  if  required  by  either 
party,  a  trial  by  a  jury  shall  be  ordered,  to 
ascertain  whether  any,  and  if  any,  how  much, 
of  what  was  so  offered  for  probate,  be  the 
will  of  the  decedent  If  no  such  biU  be 
filed  within  that  time,  the  sentence  or  order 
shall  be  forever  binding." 

A  comprehensive  view  of  the  preceding  sec- 
tions, including  section  25,  we  think,  clearly 
indicates  that  the  legislature  never  intended 
sections  31  and  32  to  apply  to  foreign  wills 
probated  here,  else  why  the  remedy  given 
by  that  section  against  the  probate  of  the 
will.  Without  probate  here  a  foreign  will 
is  ineffective  to  pass  title,  certainly  to  real 
estate.  Thrasher  v.  Ballard,  33  W.  Va.  285, 
10  S.  E.  411,  25  Am.  St  Rep.  894.  Section 
25  is  sui  generis.  It  contemplates  a  prior 
judgment  in  the  jurisdiction  of  the  domicile, 
a  judgment  in  rem,  which  would  involve  the 
question  of  the  validity  of  the  will  and  bind 
all  parties  until  set  aside  by  some  court  hav- 
ing jurisdiction.  The  section  implies  that 
any  contest  of  such  foreign  will  shall  be  had 
in  the  court  or  jurisdiction  of  original  pro- 
bate, for  one  of  the  grounds  of  setting  aside 
the  probate  in  this  State  is  that  the  will 
was  set  aside  by  the  court  by  which  it  was 
admitted  to  probate.  Moreover,  the  judg- 
ment of  probate  of  said  will  in  this  State  re- 
mains in  full  effect,  and  by  force  of  the 
statute  becomes  a  valid  will  of  real  as  well 
as  personal  estate,  until  set  aside  In  some 
way  authorized  by  law.  The  judgment  of 
probate  in  Ohio  has  become  merged  in  the 
judgment  in  this  State,  and  is  as  binding 
until  set  aside  lawfully  as  if  the  original 
judgment  of  probate  had  been  entered  here. 
The  judgment  of  probate  here  makes  the  will 
a  valid  will  of  real  and  personal  estate,  be- 
cause the  statute  admits  It  to  probate  for 
that  purpose.    The  will  is  good  here  as  a 
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will  of  real  estate  and  penonalty,  not  alone 
because  of  Its  probate  In  Ohio,  but  because 
of  its  probate  bere  and  by  force  of  our  stat- 
ute making  it  so.  Thus  the  law  of  this 
State,  the  lex  loci  rei  ^t£e,  is  made  to  control 
the  disposition  of  the  real  as  well  as  per- 
sonal estate.  We  see  no  necessity,  there- 
fore, for  further  allusion  to  the  elaborate 
arguments  and  the  many  decisions  cited  for 
the  proposition  that  the  probate  in  Ohio  has 
no  extra  territorial  effect,  not  given  by  the 
lex  loci  rei  sitee. 

Many  cases  are  cited  by  counsel  involving 
contests  by  bill  in  equity  of  wills  original- 
ly probated  In  this  State;  but  we  are  cited 
to  no  case,  and  we  have  found  none,  where 
a  court  here  has  entertained  Jurisdiction  to 
annul  a  foreign  will  probated  here  under 
said  section  25. 

It  is  said,  however,  that  Jurisdiction  in 
equity  has  been  sustained  in  other  states  un- 
der statutes  similar  to  or  in  all  respects 
like  our  statute.  The  cases  of  Sneed  v. 
Ewing,  6  J.  J.  Marsh.  (Ky.)  460,  22  Am.  Dec. 
46-19,  E>ran8vme  v.  Winsor,  148  Ind.  682, 
48  N.  £.  692,  overruling  Harris  v.  Harris, 
61  Ind.  117,  and  Martin  v.  Stovall,  103  Tenn. 
1,  52  S.  W.  296,  48  L.  B.  A.  142,  MarkweU  v. 
Thorn,  28  Wis.  548;  Goodman  v.  Winter,  64 
Ala.  410,  88  Am.  Rep.  13 ;  Allaire  v.  Allaire, 
37  N.  J.  Law,  312,  and  Bowler  v.  Huston, 
30  Grat  266^  82  Am.  Bep.  673,  are  cited  as 
Instances  of  such  holding.  In  Sneed  v.  Ewing, 
the  will  made  and  originally  probated  In  In- 
diana had  not  been  probated  in  Kentucky, 
but  simply  recorded  there,  pursuant  to  a 
statute  authorizing  it,  and,  in  terms,  giv- 
ing to  any  one  interested  by  bill  in  equity, 
to  be  filed  In  the  circuit  court,  right  to  con- 
test the  validity  of  such  will,  within  the 
same  time  and  in  the  same  manner  as  if  the 
will  had  been  admitted  to  record  originally 
in  that  State.  We  have  no  such  statute. 
This  case  is  inapplicable.  like  provision  for 
contest  of  foreign  wills  is  found  in  the  stat- 
ute of  Indiana,  and  EvansviUe  v.  Winsor  is 
therefore  inapt  Our  examination  of  the  oth- 
er cases  cited  fails  to  discover  their  applica- 
bility to  the  proposition  for  which  they  are 
cited.  As  the  lex  loci  rei  sits  governs  re- 
specting real  estate,  statutes  giving  such 
right  of  contest  of  wills  of  real  property 
would,  according  to  most  authorities,  be  val- 
id, and  afford  relief  there.  As  it  is  con- 
ceded the  will  involved  here  disposes  of  both 
real  and  personal  estate  we  need  not  inquire 
whether  a  statute  undertaking  to  confer  Ju- 
risdiction to  contest  a  will  as  to  personalty 
would  be  valid  or  not  The  question  is  moot- 
ed In  a  note  to  Tremblay  v.  Insurance  Co., 
94  Am.  St  Rep.  569.  Many  states  have 
statutes  like  our  section  7,  chapter  84,  of  the 
Code,  regulating  the  transfer  of  personal 
property  to  another  state,  for  the  protec- 
tion of  local  creditors  and  others,  but  such 
statutes  do  not  give  or  imply  right  of  con- 
test of  the  will  of  one  domiciled  in  another 


state  and  probated  there.  The  argument  Is 
made  that  as  by  the  fourth  paragraph  of 
section  22,  on  the  conditions  specified,  an 
original  will  may  some  times  be  probated 
here,  and  then  be  subject  to  contest,  under 
sections  31  and  82,  the  statute  should  be 
construed  to  apply  to  wills  admitted  to  pro- 
bate here  on  authenticated  copies  from  other 
states.  We  see  little  force  in  the  argument 
We  do  not  have  before  us  such  a  case  as 
the  statute  contemplates.  To  give  the  stat- 
ute the  construction  contended  for,  would 
be  to  confer  Jurisdiction  on  the  courts  of 
this  state  to  wholly  set  aside  a  will  solemn- 
ly probated  by  the  Judgment  of  a  court  of 
the  domicile,  and  to  disturb  the  due  admin- 
istration of  his  personal  estate  according  to 
the  law  of  the  place  controlling  it  We  think 
our  statute  plainly  designed  to  avoid  any 
such  conflict  of  jurisdiction,  and  the  evil  con- 
sequences that  would  fiow  from  it.  Section 
25,  we  think,  was  enacted  in  recognition  of 
the  universal  law,  that  the  lex  domicilii 
governs  in  respect  to  personal  estate  at  least 
and  out  of  comity  and  the  orderly  adminis- 
tration of  the  entire  estate,  real  and  person- 
al, to  confine  all  parties  in  interest  to  the 
several  remedies  prescribed  therein. 

But  has  equity  independently  of  statute 
general  Jurisdiction  to  se):  aside  a  foreign  will 
probated  here  for  fraud  in  its  procurement 
and  probate?     We  think  not     True  as  to 
land,  the  law  of  this  state  controls  its  dis- 
position, but  section  25  gives  force  and  effect 
to  the  will  of  one  domiciled  in  another  state 
and  probated  there  and  when  admitted  to 
probate  here,  as  provided,  becomes  as  valid 
and  binding  as  the  will  of  one  of  our  own 
citizens  originally  probated  here;   and  after 
probate,  out  of  comity  and  for  the  autonomy 
of  administration  refers  the  question  of  con- 
test to  the  courts  of  the  testator's  domicile. 
The  argument  for  (general  equity  Jurisdiction 
is  based  on  the  right  of  the  courts  of  one 
state  to  inquire  into  the  Jurisdiction  of  the 
courts   of  another  state  when  their   Judg- 
ments are  here  presented  and  rights  asserted 
under  them;    and  when  obtained  by  fraud 
to  deny  them  local  efficacy  and  even  avoid 
them.     On  the   principles   of  the  decisions 
cited  for  this  proposition,  the  probate  courts 
of  this  state  may  undoubtedly  look  into  the 
Jurisdiction  of  the  foreign  court  of  probate 
on  a  motion  under  our  statute  to  set  aside 
the  probate  of  a  will  here,  but  the  contest 
of  a  foreign  will  is  plainly  referred  to  the 
original  court  of  probate.    The  remedy  there 
is  complete  and  ample,  when  as  in  Ohio  the 
statute  provides  therefor,  and  no  valid  rea- 
son can  be  assigned  for  not  going  into  the 
courts  of  that  state  for  relief.     Indeed  the 
record  of  this  case  discloses  the  fact  that  a 
suit  to  avoid  the  will  here  involved  was  at 
one  time  begun  there.    In  this  case  we  have 
not  only  the  Judgment  of  original  probate  In 
Ohio,  but  of  our  own  court  admitting  the 
will  to  probate  here.    The  authorities  cited 
we  think  sustain  the  proposition  of  appel- 
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lants  that  Jurisdiction  to  set  aside  a  will  or 
the  probate  thereof,  Is  purely  statutory. 
Norvell  ▼.  Lessueur,  33  Grat  222,  holds,  first 
point  of  the  sorllabus,  that  "It  is  a  settled 
rule  of  law  in  Virginia,  that  the  admission 
of  a  will  to  probate  generally  is  conclusive 
of  its  validity,  both  as  a  will  of  realty  and 
personalty,  which  cannot  be  drawn  in  ques- 
tion, except  on  an  issue  devisavit  vel  non 
within  the  time  and  in  the  mode  prescribed 
by  the  statute."  This  principle  is  recognized 
in  Kirbty  v.  Kirby,  84  Va.  627,  5  S.  E.  539. 
It  is  held  in  the  latter  case  that  in  a  suit  to 
contest  a  will  as  provided  by  our  statute  a 
court  of  equity  does  not  proceed  under  its 
general  Jurisdiction  with  all  the  powers  in- 
cident thereto,  but  Is  limited  to  the  powers 
conferred  by  statute.  To  the  same  effect  Is 
Ctoalter's  Ex'r  v.  Bryan,  1  Grat  18.  This 
principle  is  affirmed  in  Goodman  v.  Winter, 
64  Ala.  410,  38  Am.  Rep.  13,  points  2  and  3 
of  the  syllabus.  In  1  Woemer,  Am.  Law  of 
Adm.  I  227,  it  is  said,  approving  State  v. 
McGlynn,  20  Cal.  233,  268  (81  Am.  Dec.  118), 
that  "Wherever  the  power  to  probate  a 
will  is  given  to  a  probate  or  surrogate's 
court,  the  decree  of  such  court  is  final  and 
conclusive,  and  not  subject,  except  on  an  ap- 
peal to  a  higher  court,  to  be  questioned  in 
any  other  court,  or  to  be  set  aside  or  vacated 
by  the  court  of  chancery  on  any  ground." 
And  the  author  adds:  "Tbls  language  is 
quoted  and  approved  by  Justice  Bradley  of 
the  Supreme  Court  of  the  United  States, 
and  received  the  unanimous  assent  of  the 
whole  court,  save  that  Judges  Clifford  and 
Davis  qualified  it  to  the  extent  of  claiming 
Jurisdiction  for  chancery  courts  in  cases 
where  there  is  no  adequate  remedy  in  the 
probate  court  for  a  party  injured  by  per- 
jury or  fraud."  It  cannot  even  on  the  theo- 
ry of  inadequate  remedy,  be  said  that  our 
statute  affords  no  adequate  remedy  in  cases 
of  alleged  fraud,  like  the  one  we  have  here. 
What  effect  should  be  given  the  Judgment 
of  probate  in  Ohio  under  Art  4,  f  1,  Const 
of  the  United  States,  is  a  question  much 
discussed  in  the  briefs.  We  do  not  regard 
the  question  very  material  in  the  disposition 
of  the  case  at  bar,  for  the  reason  that  our 
statute,  section  25,  chapter  77,  gives  it  all 
the  force  of  an  adjudication,  by  admitting 
the  will  to  probate  here  on  an  authenticated 
copy  of  the  record  and  Judgment  there.  This 
necessarily  comprehends  the  question  there 
necessarily  involved  as  to  the  mental  capac- 
ity of  the  testator,  and  by  that  Judgment  it 
was  distinctly  found  that  the  will  in  ques- 
tion was  the  valid  last  will  and  testament 
of  the  testatrix,  that  it  was  duly  executed, 
and  that  at  the  time  of  the  making  thereof 
fihe  was  of  sound  and  disposing  mind  and 
memory  and  not  under  undue  infiuence,  the 
exact  questions  now  sought  to  be  litigated 
in  this  suit  There  is  much  confiict  of  de- 
cision on  this  question,  but  it  has  generally 
arisen  we  think  when  a   foreign  will   has 


been  presented  for  probate  in  another  state. 
See  Martin  v.  Stovall,  supra,  and  the  elab- 
orate note  thereto  for  a  full  discussion  of 
the  subject  But  why  discuss  the  question 
here?  Our  statute  gives  the  Judgment  full 
faith  and  credit  and  admits  the  will  to  pro- 
bate here,  and  the  Judgment  of  probate  here 
is  final  on  all  questions  involved,  and  not 
open  to  attack  except  in  the  manner  and 
upon  the  grounds  provided  therein.  See 
State  ex  reL  Ruef  v.  District  Court,  34  Mont 
96,  85  Pac  866,  6  L.  R.  A.  (N.  S.)  617  and 
note,  115  Am.  St  Rep.  510,  9  Ann.  Cas.  418. 
Our  conclusion  is,  without  further  ar- 
gumentation or  citation  of  authorities,  to 
reverse  the  decree  below  and  dismiss  the 
bill,  but  as  indicated  without  prejudice  to 
any  other  rights  appellees  may  hava 

ROBINSON,  J.,  absent 
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STATE  V.  FRAIiBT. 

(Supreme  Oourt  of  Appeals  of  West  Viiginta. 

Oct  15,  1912.) 

fByllabu9  hy  the  Court) 

1.   EhfBEZZLEMENT    (§    6*)->PbOFEBTT    SUBJECT 

—Bank  Check. 

A  check  on  a  bank  is  the  subject  of  em- 
bezzlement under  section  19,  chapter  145,  Code 
1906. 

[£M.  Note.— For  other  cases,  see  Eknbezzle- 
ment,  Cent  Dig.  §  4;   Dec.  Dig.  §  6.*] 

2.  Embezzlement  (f  28*>— Indictment  —  Ds- 
scBiPTiON  OF  Check  Bmbezzled. 

"One  check  of  the  value  of  forty-two  and 
50/100  ($42.50)  dollars,"  in  an  indictment  un- 
der said  section  19,  chapter  145,  Code  1906, 
sufficiently  describes  a  check  charged  to  have 
been  embezzled. 

[EM.  Note. — ^For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  S§  41,  42;  Dec  Dig.  f  28;* 
Indictment  and  Information,  Cent  Dig.  i  279.] 

3.  Embezzlement    (S   14*)    —   Evidence   of 
Agency. 

The  agency  of  one  charged  with  the  embez- 
zlement of  money  or  other  property,  under  said 
section  19,  chapter  145,  Code  1906,  is  suffi- 
ciently established,  by  evidence  showing  that 
the  agency  related  to  but  the  single  transaction 
of  intrusting  the  property  embezzled  to  the  de- 
fendant; no  previous  relationship  of  principal 
and  agent  is  necessary. 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  Si  ld-15 ;   Dec.  Dig.  |  14.*] 

4.  Embezzlement  (J  14*) — ^"Agency"— Neces- 
sity OF  Compensation. 

The  "agency"  thus  established  is  witliin  the 
statute  on  embezzlement  whether  the  contract 
of  agency  provides  for  compensation  or  not 
(citing  Words  and  Phrases,  voL  1,  p.  262). 

[Ed.  Note. — For  other  cases,  see  EmbesEzle- 
ment  Cent  Dig.  §{  ia-16 ;   Dec.  Dig.  1 14.*] 

5.  Embezzlement  ({  16*) — ^Evidbnce. 

Although  the  property  (a  check  in.  this 
case)  may  have  been  voluntarily  turned  over  to 
the  defendant  by  his  principal,  for  collection, 
he  is  guilty  of  embezzling  it  if  in  obtaining 
possession  thereof  and  before  collecting  it  he 
used  fraud  or  deception  in  getting  it  and  had 
conceived  the  guilty  intention  of  misappropriat- 


•For  other  casei  see  same  topic  and  section  NUMBER  in  Dec.  Di<.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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ing  it,  or  the  proceed!  thereof,  and  actually 
did  sa 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment*  Cent  Dig.  H  17.  IS,  21;    Dec  Dig.  | 

(Additional  Byllahu9  hy  Editorial  Btaff,) 
6.  WoBDS  AND  Phbases  —  "Check**  —  "Pbof- 

KBTT." 

A  "check**  is  a  bill  of  exchange,  sometimes 
defined  as  an  inland  bill  of  exchange,  and  is 
••property" ;  it  being  capable  of  beneficial  own- 
ership. Citing  Words  and  Phrases,  yoL  2,  p. 
U09. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  8,  p.  7600.] 

Error  to  Circuit  Court,  Cabell  County. 
Martin  Fraley  was  convicted  of  embezzle- 
ment, and  brings  error.    Affirmed. 

R.  Ik  Blackwood,  of  Huntington,  for  plain? 
tiff  in  error.  Wm.  G.  Couley,  Atty.  Gen.,  for 
the  State. 

MILLER,  J.  On  an  indictment,  in  three 
counts,  for  embezzlement,  the  first  two  based 
on  section  10,  chapter  145,  Code,  the  third  a 
common  count  for  larceny,  defendant  was 
fouxid  guilty,  as  charged  in  the  indictment, 
of  the  embessziement  of  "one  check  of  the 
Yalue  of  forty-two  and  50/100  ($42.60)  dol- 
lars,*' which  the  Indictment  in  each  count 
charges  to  have  been  the  property  of  one 
Johnson  McClnre.  And  the  Judgment  of  the 
criminal  court,  on  the  verdict,  affirmed  by 
the  circuit  court,  was  that  defendant  be  con- 
fined in  the  penitentiary  for  the  period  of 
two  years. 

Of  the  errors  assigned  here,  the  first  Is 
that  the  demurrer  to  the  indictment,  going 
to  each  count,  should  have  been  sustained. 
The  ground  of  demurrer  is,  that  a  check, 
which  at  common  law  was  not  the  subject  of 
larceny,  is  not  covered.  In  specific  terms  at 
least,  by  the  statute. 

[1,  8]  It  is  true  that  a  ••check*'  is  not,  as  in 
Virginia,  specifically  covered  by  our  statute, 
and  the  question  is,  does  it  fall  within  any 
of  the  words  of  general  description  contained 
therein?  The  statute,  among  others,  contains 
the  general  words,  **security  for  money,"  and 
"any  effects  or  property  of  any  other  person." 
The  general  rule  is  that  penal  statutes  should 
be  strictly  construed.  However,  Mr.  Bishop, 
2  Bishop's  New  Criminal  Law,  section  357a, 
of  his  chapter  on  embezzlement,  says:  "Prop- 
erty— ^is  a  word  quite  flexible  in  meaning,  and 
It  is  very  broad  in  some  connections.  A  stat- 
ute making  Indictable  the  embezzlement  of 
•any  money  or  property  of  another*  Includes 
promissory  notes,  bills  of  exchange,  and  oth- 
er "property*  of  the  like  sort ;  such,  for  ex- 
ample, as  shares  of  stock.**  A  check  is  a 
bill  of  exchange,  sometimes  defined,  an  in- 
land bill  of  exchange.  Cox  v.  Boone,  8  W. 
Va.  506,  23  Am.  Rep.  627;  Purcell  v.  Alle- 
mong,  22  Grat  (Va.)  739;  2  Bncy.  Dig.  Va. 
k  W.  Va.  Rep.  406;  2  Words  &  Phrases, 
1109.    Our  case  of  Harvey  Coal  &  Coke  Co. 


V.  Tax  Commissioner,  59  W.  Va.  605,  609,  53 
S.  B.  928,  937  (6  L.  R.  A.  [N.  S.]  628),  says: 
"Anything  capable  of  beneficial  ownership  is 
property.'*  A  check  is  certainly  capable  of 
such  ownership.  Before  our  present  nego- 
tiable Instruments  law,  section  189,  chapter 
81,  Acts  1907  (Code  Supp.  1909,  c  99,  |  8al89), 
a  check  was  held  to  constitute  an  equitable 
assignment  pro  tanto,  of  the  funds  In  bank 
on  which  it  is  drawn.  Hulings  v.  Hulings 
Lumber  Co.,  38  W.  Va.  351,  18  S.  B.  620. 
And  now,  except  as  otherwise  provided,  the 
usual  rights  pertaining  to  a  bill  of  exchange 
apply.  Section  185,  chapter  81,  Acts  1907 
(Code  Supp.  1909,  c.  99,  ft  8al85).  These 
authorities  would  seem  to  settle  the  question 
In  favor  of  the  sufficiency  of  the  indictment 

[2]  Another  point  arising  on  the  demurrer, 
but  not  presented  by  counsel,  and  which  oc- 
curred to  us  in  council,  was  that  the  check 
was  probably  not  sufficiently  described  in 
the  indictment  to  identify  it  and  give  the  de- 
fendant notice ;  but  when  applied  to  the  stat- 
utory offense  of  embezzlement  the  point 
seems  to  be  without  merit  Whalen  v.  Ck)m., 
90  Va.  544,  19  S.  B.  182 ;  25  CJyc.  77 ;  Com.  v. 
Brettun,  100  Mass.  206,  97  Am.  Rep.  95; 
Pe<H)le  V.  Lovejoy,  37  App.  Div.  52,  55  N.  X. 
Supp.  543. 

[3]  On  the  merits,  the  first  point  of  er- 
ror, raised  by  defendant's  motion  to  set  aside 
the  verdict  of  the  jury  and  award  him  a  new 
trial,  is  that  there  is  no  proof  that  defend- 
ant was  an  agent  of  McClure,  within  the 
meaning  of  the  statute.  The  statute  provides 
that  "If  any  •  •  •  agents  clerk  or  serv- 
ant of  any  firm  or  person,  or  company  or  as- 
sociation of  persons  not  incorporated,  embez- 
zle or  fraudulently  convert  to  his  own  use, 
bullion,  money,  bank  notes,  security  for  mon- 
ey, or  any  effects  or  property  of  any  other 
person,  which  shall  have  come  into  bis  pos- 
session, or  been  placed  under  Ids  care  or 
management,  by  virtue  of  his  office,  place  or 
employment,  be  shall  be  guilty  of  larceny 
thereof.**  The  proof  is,  not  that  defendant 
at  the  time  the  check  in  question  was  de- 
livered to  him  by  Mc<31ure  was  In  some  gen- 
eral employment  of  McC!lure,  and  by  virtue 
of  such  agency,  the  check  was  turned  over 
to  him  for  collection,  but  that  the  agency 
covered  the  single  transaction  of  Intrusting 
the  check  to  Fraley,  for  collection  and  ac- 
counting to  McClure  for  the  proceeds.  Is 
such  an  agency  covered  by  the  statute?  We 
think  it  Is.  At  one  time  it  was  thought  the 
employment  should  extend  beyond  one  trans- 
action. Now,  says  Mr.  Bishop,  2  Bishop,  New 
Cr.  Law,  section  346,  the  doctrine  is  ''settled 
that  the  employment  need  not  extend  beyond 
the  one  transaction.**  We  think  this  the 
proper  Interpretation  of  our  statute. 

It  is  argued,  however,  that  as  our  case  of 
State  V.  Moyer,  58  W.  Va.  149,  52  S.  E.  30, 
and  other  cases  cited,  hold  the  statute  on  em- 
bezzlement to  have  been  enacted  for  the  pur- 
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pose  of  supplying  what  were  regarded  de- 
fects in  the  common  law  of  larceny,  and  that 
in  order  to  constitute  the  offense  (embezzle- 
ment) "it  is  necessary  that  the  property  em- 
l>ezzled  should  come  lawfully  Into  the  hands 
of  the  party  embezzling,  and  by  virtue  of  the 
position  of  trust  he  occupies  to  the  person 
whose  property  he  takes"  we  have  given  our 
statute  a  construction  different  from  that 
stated  by  Mr.  Bishop,  and  have  said,  in  ef- 
fect, that  the  trust  relation  must  have  been 
previously  established  and  not  one  arising 
out  of  a  single  transaction,  and  therefore 
that  the  case  at  bar  is  not  within  the  statute. 
The  language  of  the  Court  must  be  consid- 
ered in  connection  with  the  facts  in  the  case 
before  it  In  that  case  the  agency  had  exist- 
ed for  some  time  prior  to  the  time  of  the 
offense  charged  against  him.  The  Court  did 
not  say,  nor  intend  to  intimate,  that  an  agen- 
cy covered  by  the  statute  could  not  relate 
to  a  single  transaction.  We  have  decided 
with  respect  to  attorney  and  client  that  the 
relationship  begins  as  soon  as  the  client  has 
expressed  a  desire  to  employ  the  attorney 
and  the  latter  has  given  his  consent  to  act  in 
that  capacity.  Keenan  v.  Scott,  64  W..  Va. 
137,  61  S.  B,  806.  We  see  no  reason  for  a 
different  rule  of  agency  in  the  case  at  bar. 
So  that,  the  relationship  being  thus  establish- 
ed and  property  thereafter  intrusted  to  the 
agent,  he  must  be  said  to  have  received  it 
by  virtue  of  his  employment,  and  that  such  a 
case  falls  clearly  within  not  only  the  spirit 
.but  the  letter  of  the  law.  The  following 
cases  so  interpret  statutes  like  ours,  or  apply 
the  principle  of  agency  enunciated.  State  ▼. 
Barter,  58  N.  H.  604 ;  Wynegar  v.  State,  167 
Ind.  677,  62  N.  E.  88;  People  v.  Butts,  128 
Mich.  208,  87  N.  W.  224;  People  ▼.  McLeon, 
136  Oal.  306,  67  Paa  770. 

[4]  It  is  suggested  that  because  there  was 
no  contract  for  compensation  the  relationship 
of  agency  was  not  established.  One  may 
agree  to  become  an  agent  without  compensa- 
tion, and  the  relationship  be  thereby  estab- 
lished. Definitions  of  agency  include  such 
agents.  And  the  relationship,  being  one  of 
trust  and  confidence,  would  fall  within  the 
statute  relating  to  embezzlement.  Black's 
Law  Diet  page  60;  31  Oyc.  1190;  1  Am.  & 
Eng.  Ency.  Law  (2d  Ed.)  938;  1  Words  & 
Phrases,  262. 

[6]  The  second  and  last  point  is,  that  as 
the  check  was  voluntarily  turned  over  to  de- 
fendant, whatever  the  nature  of  his  employ- 
ment there  could  have  been  no  embezzlement 
of  the  check,  it  having  come  to  his  hands 
directly  from  the  master  and  not  from  a 
third  person.  Such  seems  to  have  been  the 
English  Interpretation  given  these  statutes. 
2  Bishop,  New  Or.  Law,  section  365.  But  in 
section  366,  following,  the  same  authority 
shows  that  in  this  country  the  courts  give 
these  statutes  a  much  wider  range,  making 
them  cover  fraudulent  conversions  of  money 
or  other  property  delivered   to   the  agent 


whether  by  the  principal  or  In  his  behalf 
by  a  stranger.  And  in  reason,  says  Mr. 
Bishop,  tills  interpretation  ought  to  be  fol- 
lowed generally  in  this  country;  but  adds: 
"It  cannot,  however,  fully  prevail  in  a  State 
wherein  there  can  be  no  conviction  for  em- 
bezzlement on  facts  which  constitute  a  lar- 
ceny." Now  our  statute  makes  one  guilty  of 
embezzlement  guilty  of  larceny,  and  punishes 
him  in  the  same  way;  the  offense,  by  stat- 
ute, being  of  the  same  grade.  And  2  Bishop, 
New  Or.  Law,  section  328,  says:  "Where  both 
crimes  are  of  the  same  grade.  It  accords  with 
established  principles  to  hold  that  if  an  act 
is  sufficiently  covered  by  the  terms  of  the 
statute,  it  is  embezzlement  while  stiil  if 
before  the  statute  came  it  was  larceny,  it 
remains  such,  and  it  may  be  indicted  as  the 
one  or  the  other  at  the  election  of  the  prose- 
cutor." And,  "in  fact"  says  he,  **most  of 
the  statutes  on  this  subject  make  embezzle- 
ment a  felony,  the  same  as  larceny."  Our 
statute  makes  it  felony  or  misdemeanor  ac- 
cording to  the  value  of  the  money  or  prop- 
erty embezzled. 

Apropos  to  the  point  Just  disposed  of,  it 
is  contended,  on  authority  of  State  ▼.  Ed- 
wards, 51  W.  Va.  220,  41  S.  E.  429,  59  L.  R. 
A.  465,  that  the  taking  of  the  check  by  de- 
fendant was  not  felonious,  because  the  check 
was  voluntarily  delivered  to  him  by  Mc- 
Clure,  and  was  not  obtained  by  means  of 
any  fraud  or  device,  so  as  to  make  the  tak- 
ing felonious,  within  the  meaning  of  the 
Edwards  Case.  That  case  holds:  **When  pos- 
session is  obtained  by  means  of  fraud,  trick 
or  device,  so  as  to  make  the  taking  felonious, 
and  the  taker  converts  the  property  to  his 
own  use,  the  offense  is  common  law  larceny 
and  a  conviction  may  be  had  upon  a  common 
law  indictment  for  larceny."  The  rule  of 
this  decision,  we  think,  would  hold  good, 
where  by  some  fraud  or  trick  one  has  pro- 
cured himself  to  be  made  the  agent  of  an- 
other for  the  purpose  of  obtaining  posses- 
sion of  the  property  and  appropriating  it 
or  its  proceeds  to  his  own  use.  At  first  we 
had  some  difficulty  with  this  question,  in 
its  application  to  the  case  at  bar.  Our  in- 
quiry was,  should  not  the  defendant  have 
been  indicted  for  embezzling  the  money,  the 
proceeds  of  the  check,  rather  than  the  check 
itself?  In  Rapalje  on  Larceny  and  Kindred 
Offenses,  section  385,  page  513,  we  found  ref- 
erence to  the  Arkansas  case  of  Dotson  ▼. 
State,  61  Ark.  119,  10  5.  W.  18,  the  doctrine 
of  which  is  approved,  holding  that  "one  who 
is  intrusted  with  a  horse  to  sell,  with  the 
intention  that  he  shall  give  the  money  re- 
ceived to  the  owner,  is  a  bailee,  within 
Mansf.  Dig.  t.  1640,  providing  that  if  any 
carrier  or  other  bailee  shall  embezzle  or 
convert  to  his  own  use  any  money,  etc.,  which 
shall  have  come  into  his  possession  or  been 
placed  in  his  care,  he  shall  be  deemed  guilty 
of  larceny,  although  he  shall  not  break,  etc.; 
but,  the  proof  being  that  he  received  a  check 
which  he  collected  entirely  in  paper  curren- 


W.VaO 


MoCIiAUGHEBTY  v.  RUMBUBa 


137 


cy,  an  indictment  clmrging  him  with  the 
conversion  of  certain  paper  currency,  and 
certain  pieces  of  gold,  and  in  another  count 
with  the  conversion  of  the  check,  does  not 
sufficiently  describe  the  money  converted, 
and,  there  being  no  embezzlement  of  the 
check,  no  conviction  can  be  had."  Garr  v. 
State,  104  Ala.  43,  55,  16  South.  155,  159, 
involved  a  check  intrusted  to  a  banking  offi- 
cer, who  was  indicted  for  embezzling  money, 
the  proceeds  of  the  check.  It  appeared  that 
this  bank  officer  had  sent  the  check  to  New 
York  for  collection,  where  the  proceeds  had 
been  placed  to  the  credit  of  his  bank,  and 
that  in  fact  he  had  never  had  actual  pos- 
session of  any  of  the  money.  He  was  held 
not  guilty  of  embezzlement  of  the  money  as 
charged;  but  the  Alabama  Court  says:  "It 
may  be  that  conceding  the  truth  of  this  evi- 
dence, the  defendant  would  still  be  guilty 
of  embezzling  the  check,  but  that  charge  is 
not  made  in  this  case."  The  question  so 
mooted  could  only  be  affirmed,  it  seems  to 
us,  on  the  theory  that  the  criminal  Intent 
was  present  in  obtaining  the  check,  or  before 
parting  with  it,  and  we  think  on  the  princi- 
ples of  our  case  of  State  v.  Edwards,  supra. 
If  the  evidence  is  sufficient  to  Justify  the 
Jury  in  believing,  that  the  prisoner  obtained 
the  check  by  fraud  and  deceit,  as  it  cer- 
tainly tends  tQ  show,  by  falsely  pretending 
he  was  a  brother  Odd  Fellow,  and  in  other 
professions  of  friendship,  and  with  the  in- 
tent to  get  away  with  the  proceeds  or  any 
part  of  them,  formed  before  parting  with 
the  check,  as  the  Jury  may  rightfully  have 
concluded  from  the  evidence,  he  was  guilty 
of  embezzling  the  check,  as  well  as  the  mon- 
ey, and  was  liable  to  indictment  and  con- 
viction of  either  ofTense. 

Upon  the  foregoing  considerations  we  are 
of  opinion  to  affirm  the  Judgment. 


ai  W.  Va.  98) 

McOTxA^UGHERTY  v.  RUMBURG  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  15,  1012.) 

(SyUahiis  ty.ihe  Court.) 

1.  Appeal  and  Ebrob  ((  792*)— DishissaI/- 
Want  of  Jurisdiction. 

The  appellate  court  of  Its  own  motion  will 
dismiss  an  appeal  when  the  fact  is  clear  that  it 
has  no  Jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3137-3141;  Dec.  Dig.  I 
792.*] 

i.  Courts  (f  121*) — Jurisdiction — Jurisdic- 
TioNAiL  Amount. 

When  the  record  plainly  discloses  that  the 
pecuniary  interest  of  the  party  adversely  affect* 
ed  by  a  decree  is  not  greater  than  one  hundred 
dollars,  he  can  not  appeal,  though  the  suit  is 
not  directly  for  money  but  merely  for  protec- 
tion of  a  lien  by  injunction  and  otherwise. 

[Ed.  Note.—For  other  cases,  see  Courts,  Cent 
Dig.  y  413-426,  428,  450,  452,  458,  459,  466; 
Dec  Dig.  {  121.*] 


Appeal  from  Circuit  Court,  Mercer  County. 

Bill  by  D.  W.  McClaugherty  against  W. 
H.  Rumburg  and  others.  Decree  for  de- 
fendants, and  plaintiff  appeals.     Dismissed. 

O.  R.  McNutt,  of  Princeton,  for  appellant 
Sanders  &  Crockett,  of  Bluefleld,  and  Hale 
&  Pendleton,  of  Princeton,  for  appellees. 

■  ROBINSON,  J.  This  appeal  pertains  to  a 
suit  in  chancery  by  which  the  plaintiff 
sought  to  enjoin  the  recording  of  a  release 
of  vendor's  lien  and  to  annul  that  release, 
on  the  ground  that  it  wrongly  deprived  him 
of  security  for  money.  A  preliminary  in- 
junction was  awarded,  but  at  a  hearing  of 
the  case  fully  made,  the  court  dissolved  the 
injunction  and  dismissed  the  bill.  Plaintiff 
thereupon   appealed. 

Though  not  a  party  to  a  certain  deed  con-^ 
veylng  land,  plaintiff  was  one  of  the  bene- 
ficiaries of  the  lien  retained  therein  for  pur- 
chase money.  He  claims  that  the  lien  was 
released  to  the  purchase  money  debtors  by 
the  grantors — ^the  other  beneficiaries — with- 
out his  assent  and  to  his  detriment  When 
the  suit  was  instituted  for  a  vindication  of 
his  rights,  the  money  due  him  under  the 
lien  amounted  to  six  hundred  dollars.  But 
the  suit  was  pending  in  the  circuit  court 
nearly  ten  years  before  final  hearing  and 
determination.  During  this  time  the  debt 
represented  by  the  lien  sought  to  be  pro- 
tected was  largely  paid  off  and  discharged 
to  plaintiff,  so  that  only  some  thirty  or 
forty  dollars  remained  unpaid  to  him  when 
the  decree  complained  of  was  entered.  Lia- 
bility for  this  remnant  of  the  debt  was  de- 
nied and  contested  by  defendants  because 
of  a  loss  of  a  small  portion  of  the  land  con- 
veyed them.  That  only  this  small  portion 
of  the  debt  remained  unpaid  when  the  suit 
was  decided  below  plainly  appears  from  the 
record.  There  is  no  conflict  about  it  Then 
is '  not  plaintiff's  pecuniary  Interest  in  the 
suit  less  than  the  Jurisdictional  amount  nec- 
essary for  the  maintenance  of  his  appeal? 

[1]  The  point  that  we  have  no  Jurisdiction 
to  entertain  the  appeal  is  not  pressed.  No 
motion  to  dismiss  has  been  made.  But  this 
court  of  its  own  motion  will  dismiss  an  ap- 
peal when  the  fact  is  clear  that  It  has  no 
Jurisdiction.  A  recent  work,  citing  much  au- 
thority, says:  "The  appellate  court  may, 
of  its  own  motion,  dismiss  an  appeal,  and 
where  It  is  apparent  that  the  court  is  with- 
out Jurisdiction  to  entertain  the  appeal  it 
will  order  its  dismissal.*'  2  Standard  Proc. 
388. 

[2]  When  the  appeal  was  taken,  the  litiga- 
tion involved  a  vindication  of  plaintiff's 
rights  in  a  sum  much  less  than  the  amount 
necessary  to  invoke  the  Jurisdiction  of  this 
court  It  is  true  that  only  the  protection  of 
a  lien  was  involved.  But  that  lien  represent- 
ed money.  The  case  sounded  in  pecuniary 
interest  to  plaintiff.     It   was   based   on   a 


^ — — '— - 

•Por  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 


138 


76  SOUTHEASTERN  REPORTEB 


(W.Va. 


tlireatened  loss  to  him  of  money.  What  were 
his  rights  in  the  case  worth  to  him  when  he 
sought  to  bring  the  case  here?  The  an- 
swer to  that  question  must  test  his  claim  to 
maintain  the  appeaL  The  decree,  though 
not  in  a  direct  suit  for  money,  must  injure 
plaintiff  in  a  sum  greater  than  one  hundred 
dollars,  otherwise  he  can  not  appeal.  Car- 
skadon  ▼.  Board  of  Education,  61  W.  Va. 
468,  56  S.  B.  834.  Plainly,  if  the  decree  is 
wrong,  he  has  lost  less  Chan  that  sum.  The 
decree  in  any  event  has  only  deprived  him 
of  thirty  or  forty  dollars  by  failing  to  pro- 
tect a  lien  in  his  favor.  This  court  under 
the  Constitution  and  laws  can  not  entertain 
litigation  for  so  small  a  sum.  *'The  matter 
in  controversy  in  the  lower  court  must  not 
only  equal  the  jurisdictional  amount,  but  the 
controversy  in  relation  to  matters  of  that 
value  must  be  continued  by  the  appeal."  1 
Enc  Digest  Va.  &  W.  Va.  489. 

We  are  obliged  to  dismiss  the  appeal  as 
improvidently  awarded. 


(71  W.  Va.  93) 

STATE  V.  WEIR. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  15, 1912.) 

(8yUahu9  by  the  Court,) 

Indictment  and   Information   (S  111*)   — 
Sales  of  Foisonb— PBosEcuTibN. 

A  count  of  an  indictment  for  selling  co- 
caine, under  chapter  16,  Acts  of  1911,  is  defec- 
tive, if  it  doe^  not  aver  that  the  sale  was  with- 
out the  prescription  of  a  physician.  It  must 
negative  that  exception  in  the  statute. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  f§  295-298;  Dec 
Dig.  i  111.*] 

Williams,  J.,  dissenting. 

Error  to  Circuit  Court,  Pocahontas  Coun- 
ty. 

H.  H.  Weir  was  convicted  of  selling  co- 
caine, and  brings  error.    Reversed. 

Chas.  J.  Schuck,  of  Wheeling,  and  N.  C. 
McNeil,  of  Marlinton,  for  plaintiff  in  error. 
Wm.  G.  Conley,  Atty.  Gen.,  for  the  State. 

BRANNON,  P.  H.  H.  Weir  was  sentenced 
to  a  10-year  term  in  the  penitentiary  from 
Pocahontas  county  for  selling  cocaine,  and 
brings  this  writ  of  error. 

Count  2  of  the  indictment;  on  which  he 
was  tried,  charged  that  he  *'did  feloniously 
and  unlawfully  sell,  give  away,  and  dispense 
cocaine  and  mixtures  containing  cocaine,  the 
said  H.  H.  Weir  not  being  then  and  there  a 
licensed  manufacturing  pharmacist  or  chem- 
ist or  wholesale  or  retail  druggist,  and  the 
said  H.  H.  Weir  not  being  then  and  there  in 
charge  of  any  hospital,  college,  scientific  or 
other  public  institution,  and  the  said  H.  H. 
Wieir  not  being  then  and  there  a  licensed 
physician,  dentist,  or  veterinary  surgeon, 
against  the  peace  and  dignity  of  the  state.*' 
The  statute  on  which  this  prosecution  rests 


is  chapter  16,  Acts  of  191L  Its  first  section 
reads  as  follows:  "That  no  person  shall  sell, 
give  away  or  otherwise  dispense  cocaine,  al- 
pha or  beta  eucalne,  or  any  mixture  of  ei- 
ther, except  on  the  prescription  of  a  licensed 
physician  in  good  standing  in  his  profession, 
not  of  intemperate  habits  or  addicted  to  the 
use  of  any  drug,  and  any  person  violating 
the  provisions  of  this  section  shall  be  guilty 
of  a  felony  and  upon  conviction  thereof  shall 
be  imprisoned  in  the  penitentiary  of  this 
state  not  less  than  one  or  more  than  ten 
years  for  each  offense:  Provided,  that  noth- 
ing herein  contained  shall  be  construed  to 
prohibit  the  sale  of  cocaine  or  alpha  or  beta, 
eucalne  by  any  licensed  manufacturing  phar- 
macist or  chemist  or  wholesale  or  retail 
druggist  to  other  licensed  manufacturing 
pharmacist  or  chemist  or  wholesale  or  retail 
druggist,  or  to  hospitals,  colleges  and  scien- 
tific or  public  institutions,  or  to  licensed 
physicians,  dentists  or  veterinary  surgeons; 
nor  to  the  use  of  cocaine  or  alpha  or  beta 
eucalne  by  any  licensed  physician,  dentist 
or  veterinary  surgeon  in  the  regular  course 
of  his  practice."  A  motion  to  quash  this 
count  was  overruled.  The  defect  pointed 
out  is  that  the  count  does  not  aver  that  the 
defendant  acted  without  the  prescription  of 
a  licensed  physician. 

The  statute  in  its  enacting  clause  prohibits 
any  person  from  selling  cocaine,  except  upon 
the  prescription  of  a  physician.  The  general 
rule  is  that  an  exception  in  the  enacting 
clause  of  a  statute  x>enal  must  negative  the 
exception.  This  principle  la  fully  and  clear- 
ly discussed  by  Judge  Robinson  in  State  v. 
Welch,  69  W.  Va.  547,  72  S.  B.  649,  in  which 
case  an  indictment  for  carrying  a  pistol  was 
held  bad,  because  it  did  not  aver  that  the 
defendant  acted  without  a  state  license. 
That  case  would  seem  to  rule  this  case,  and 
condemn  count  2  in  this  indictment,  without 
further  discussion.  It  so  strikes  me.  Ai 
stated,  the  rule  is  that  exceptions  in  the  en- 
acting clause  of  a  statute  must  be  negatived 
in  indictments.  It  is  often  a  nice  question 
when  such  matter  should  be  negatived  and 
when  it  is  a  matter  of  defense.  I  think  the 
true  rule  is  that,  "in  charging  a  statutory 
crime,  only  such  exceptions  and  provisos 
need  be  negatived  as  are  descriptive  of  the 
offense,  without  regard  to  their  position  and 
location  in  the  statute."  Johnson  v.  People, 
33  Colo.  224,  80  Pac.  133,  108  Am.  St  Rep. 
85,  and  note.  But  the  difiElculty  is  to  say 
whether  the  exception  is  a  vital  part  of  the 
offense  described.  In  our  case  all  that  is 
contained  in  the  count  may  be  true,  and  yet 
the  defendant  not  guilty.  That  is  frequently 
put  as  a  test  of  a  good  indictment.  The  de- 
fendant may  have  had  a  prescription  au- 
thorizing sale.  The  offense  is  not  merely 
selling,  but  selling  without  a  prescription; 
therefore  we  conclude  that  this  is  a  part 
of  the  very  definition  of  the  crime. 
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Such  consideratioii  satisfies  me;  but  It 
was  suggested  that  section  2  of  the  statute 
might  operate  to  say  that  no  one,  even  ^ith 
a  prescription,  can  sell  cocaine.  That  section 
reads  as  follows:  "If  any  person,  except  a 
licensed  physician,  dentist  or  veterinary  sur- 
geon, manufacturing  pharmacist  or  chemist, 
or  wholesale  or  retail  pharmacist  or  drug- 
gist, have  in  his  possession  cocaine  or  alpha 
or  beta  encaine  or  any  mixture  of  either 
with  intent  to  sell,  give  away  or  otherwise 
dispense  the  same,  he  shall  be  deemed  guilty 
of  a  felony  and  punished  by  confinement  in 
the  penitentiary  of  this  state  not  less  than 
one  year  nor  more  than  ten  years;  and  pos- 
session of  cocaine  or  alpha  or  beta  eucalne 
or  any  mixture  of  either,  except  by  a  licens- 
ed physician,  dentist,  veterinary  surgeon, 
manufacturing  chemist,  pharmacist,  whole- 
sale or  retail  pharmacist  or  druggist  or  on 
the  prescription  of  a  licensed  physician  in 
good  standing  in  his  profession,  not  of  intem- 
perate habits  or  addicted  to  the  use  of  any 
drug,  shall  be  prima  facie  evidence  of  an  in- 
tent to  sell,  give  away  or  otherwise  dispense 
the  same:  Provided,  that  nothing  herein  con- 
tained shall  be  construed  to  apply  to  any 
hospital,  college  or  scientific  or  public  insti- 
tution." It  was  suggested,  as  that  section 
prohibited  any  one,  except  the  persons  named 
in  it,  from  having  possession  of  cocaine,  it 
was  intended  utterly  to  prohibit  any  one 
from  selling,  even  on  a  prescription,  and 
make  the  party  guilty  of  sale.  It  seems 
to  me  that  this  would  violate  the  plain  in- 
tent of  section  1,  because  it  says  that  no 
person  shall  sell  cocaine,  "except  on  the  pre- 
scription of  a  licensed  physician,"  and  thus 
plainly  says  that  one  having  such  prescrip- 
tion may  sell.  What  could  be  plainer  than 
this  grant  of  authority? 

Furthermore,  if  we  deny  this  effect  of  a 
prescription  because  of  the  prohibition  of 
keeping  on  hand  cocaine,  contained  in  section 
2,  we  by  inference  or  implication  give  section 
2  the  efffect  to  create  a  crime  for  the  act  of 
selling,  when  section  2  contains  no  words 
gaylng  that  one  having  a  prescription  shall 
not  selL  By  mere  implication  or  construc- 
tion, under  the  Idea  that  such  Is  the  intent, 
we  deny  the  right  given  in  words  by  section 
1.  If  we  do  this  we  violate  the  cardinal  rule 
of  construction  of  statutes,  namely,  that 
criminal  statutes  are  to  be  strictly  con- 
strued, and  we  cannot  under  them  create  of- 
fenses by  mere  construction.  Diddle  v.  Cas- 
ualty Co.,  65  W.  Va.  170,  63  S.  B.  962,  22  L. 
B.  A.  (N.  S.)  779.  "A  penal  statute  cannot 
be  extended  by  implication  or  construction. 
It  cannot  be  made  to  embrace  cases  not  with- 
in the  letter,  though  within  the  reason  and 
policy,  of  the  law.  'It  is  axiomatic  that  stat- 
utes creating  and  defining  crimes  cannot  be 
extended  by  intendment,  and  that  no  act, 
however  wrongful,  can  be  punished  under 
such  a  statute,  unless  clearly  within  its 
terms.'    Although  a  case  may  be  within  the  I 


mischief  intended  to  be  remedied  by  a  penal 
act,  that  fact  affords  no  sufficient  reason  for 
construing  it  so  as  to  extend  it  to  cases  not 
within  the  correct  and  ordinary  meaning  of 
its  language."  Lewis'  Sutherland,  Statutory 
Construction,  f  521(350). 

For  these  reasons,  we  reverse  the  Judg- 
ment, set  aside  the  verdict,  quash  the  second 
count  of  the  indictment,  and  remand  the 
case  to  the  circuit  court 

WILLIAMS,  J.  (dissenting).  I  think  count 
2  of  the  indictment  is  good.  True,  it  does 
not  allege,  in  terms,  that  the  sale  was  made 
without  the  prescription  of  a  licensed  physi- 
cian ;  but  it  does  so,  in  effect,  by  negativing 
the  fact  that  defendant  is  one  of  that  class 
of  persons  who  have  the  right  to  sell  cocaine 
on  a  physician's  prescription.  I  admit  that 
section  1  of  the  act  does  not  define  the  class 
of  persons  who  are  permitted  to  sell;  but 
section  2  does.  And  the  court  is  not  con- 
fined to  the  first  section  to  ascertain  the 
crime,  the  thing  prohibited.  It  may  look  to 
the  entire  act  Section  2  makes  it  a  felony 
for  any  person,  except  the  class  of  persons 
which  the  count,  under  which  defendant  was 
tried,  alleges  he  does  not  fall  within,  to  even 
"have  in  his  possession  cocaine  •  •  • 
with  intent  to  sell,  give  away  or  otherwise 
dispense  the  same.'*  But  it  was  suggested 
that  defendant  was  not  indicted  for  having 
cocaine  in  his  possession  with  intent  to  sell 
it  True,  he  was  not;  but  can  section  2  not 
be  read  to  ascertain  whether  or  not  defend- 
ant was  one  of  the  enumerated  class  of 
persons  who,  alone,  are  allowed  to  have  co- 
caine in  their  possession,  for  sale,  or  gift? 
And,  seeing  that  he  is  not  in  that  class,  then 
how  can  it  be  said  that  he  did  not  violate  the 
statute  by  making  a  sale?  Is  it  possible  that 
the  Legislature  has  made  it  an  offense  for 
any  peraonf  except  certain  classes  of  persons, 
to  have  cocaine  in  their  possession  with  iik- 
tention  to  sell  it,  and  yet  has  failed  to  make 
a  sale  of  it  by  the  same  person  an  offense? 
To  my  mind  this  seems  absurd,  and  yet  sucb 
result  follows  the  decision.  To  prevent  the 
sale  or  gift  of  cocaine  by  the  class  of  per- 
sons to  which  defendant  belongs  Is  clearly 
seen  to  be  the  intention  of  the  Legislature 
and  the  very  purpose  of  the  statute;  and 
section  2,  forbidding  him  to  have  it  in  his 
possession  is  primarily  for  the  purpose  of 
preventing  his  selling  or  giving  it  away. 

I  think  the  decision  rests  upon  reasons 
which  are  hypertechnical,  and  results  in  an 
absurdity.  I  am  fully  aware  of  the  rule  of 
construction  which  requires  that  a  statutory 
crime  shall  come  witiiin  the  letter  of  the 
law.  But  there  is  also  another  rule  of  con- 
struction, equally  fundamental,  which  says 
that  the  rule  of  strict  construction  should  not 
"preclude  the  application  of  common  sense 
to  the  terms  made  use  of  in  the  statute  to 
avoid  an  absurdity  which  the  Legislature 
ought  not  to  be  presumed  to  have  intended." 
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2  Lewis*  Sutherland,  Statutory  Construction 
(2d  Ed.)  {  521;  Commonwealth  v.  Loring,  8 
Pick.  (Mass.)  370;  House  v.  House,  5  Har. 
&  J.  (Md.)  125 ;  Smith  v.  State,  17  Tex.  191. 
I  do  not  think  this  case  is  controlled  by  the 
case  of  State  v.  Welch,  60  W.  Va.  547,  72  S. 
E.  649,  for  the  reason  I  have  stated.  I 
thought,  at  the  time  that  decision  was  ren- 
dered, that  it  was  very  technical,  and  yielded 
reluctantly  to  the  opinions  of  my  Associates, 
because  of  certain  previous  decisions  by  this 
court  in  indictments  for  sale  of  intoxicating 
liquors;  but  I  am  unwilling  to  expand  so 
technical  a  rule.  It  is  always  easy  to  defend 
by  producing  the  license.  Moreover,  we  have 
recently  held  that  the  state  need  not  prove 
want  of  license,  even  when  such  want  Is 
formally  alleged,  but  that  it  may  be  presum- 
ed from  proof  of  a  sale.  State  v.  Tygarts 
Valley  Brewing  Co.,  75  S.  E.  149.  Why  al- 
lege what  need  not  be  proved?  But  I  Insist 
that  count  No.  2  of  the  indictment,  read  in 
the  light  of  the  entire  act,  does  allege  want 
of  a  physician's  prescription,  by  alleging.  In 
effect,  that  defendant  Is  not  one  of  the  class 
of  persons  who  are  permitted  by  the  act  to 
sell  cocaine,  even  If  he  had  a  prescription. 
Verily,  it  does  seem  that  the  power  to  con- 
strue is  more  potent  than  the  power  to  en- 
act lawSb 


(71  W.  Va.  87) 

STATE  T.  HIGHLAND. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  15,  1912.) 

(Syllabus  by  the  Court,) 

1.  Homicide  ({  331*)  —  Disinterment  op 
Body  of  Decea8ei>— Discbetion  of  Coubt 
— Review. 

If  a  court,  in  a  murder  .prosecution,  has 
power  to  order  the  body  of  the  deceased  to  be 
disinterred,  for  examination  for  evidential  pur- 
poses, it  is  only,  when  to  do  so  is  plainly  nec- 
essary and  essential  to  the  justice  and  fairness 
of  trial,  and  is  a  matter  in  the  discretion  of 
the  court,  and  its  refusal  to  make  such  order 
is,  as  a  rule,  not  reviewable  as  cause  for  re- 
versal. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  %  698;    Dec.  Dig.  §  331.*] 

2.  DiSINTEBMENT  OF  DeaD  BoDT  FOB  EVI- 
DBNCB. 

Has  a  court,  in  a  prosecution  for  murder, 
power  to  order  the  body  of  the  deceased  to  be 
taken  from  its  grave  for  examination,  for  the 
purpose  of  evidence  on  the  trial? 

Error  to  Circuit  Court,  Randolph  County. 

Homer  Highland  was  convicted  of  volun- 
tary manslaughter,  and  brings  error.  Af- 
firmed. 

Talbott  &  Hoover  and  C.  H.  Scott,  all  of 
Elk  ins,  for  plaintiff  in  error.  Wm.  G.  Con- 
ley,  Atty.  Gen.,  for  the  State. 

BRANXON,  P.  Homer  Highland  was  con- 
victed of  voluntary  manslaughter  upon  an 
indictment  in  the  circuit  court  of  Randolph 
county   charging   him   with   the  murder   of 


James  F.  Herron.  He  was  upon  a  first  trial 
found  by  a  Jury  guilty  of  murder  in  the  first 
degree,  with  recommendation  that  he  be 
punished  by  confinement  in  the  penitentiary. 
A  new  trial  was  granted  him.  When  the 
case  was  called  for  a  second  trial  he  moved 
the  court  for  an  autopsy  of  Herron*s  body, 
and  asked  that  the  court  order  the  body  tc 
be  disinterred  tliat  such  autopsy  might  be 
had;  but  the  court  refused  to  make  such 
order. 

[2]  We  have  presented  to  us  for  the  first 
time  the  question  whether  a  court  can,  on 
a  murder  trial,  at  the  motion  of  an  accused, 
order  the  dead  body  of  the  victim  of  the 
crime  to  be  exhumed  for  examination  for 
evidence  purposes.  Can  it,  without  the  con- 
sent of  the  kindred  of  the  dead,  invade  the 
sacred  precincts  of  the  cemetery,  and  tear 
open  the  grave,  and  tear  open  again  and 
lacerate  afresh  the  hearts  of  those  that 
loved  him,  and  to  whom  his  memory  is 
sacred  and  dear?  With  what  reverence  do 
we  all  regard  the  graves  .of  our  dead,  and 
each  returning  spring  cover  them  with 
beautiful  fiowers.  There  Is  an  instinct  plant- 
ed by  nature  in  the  human  breast  to  feel  a 
strong  aversion — ^almost  horror — at  the  dese- 
cration of  the  grave.  The  maxim  "Requl- 
escat  in  pace"  (Let  him  rest  in  peace)  speaks 
this  feeling.  The  great  dramatist  impres- 
sively tells  this  tender  emotion  In  the  prayer- 
ful epitaph  written  by  his  own  hand  for  his 
tombstone: 


II 


Good  friend,  for  Jesus*  sake  forbear 
To  dig  the  dust  enclosed  here; 
Blest  be  the  man  that  spares  these  stones^ 
And  cursed  be  he  that  moves  my  bones.*' 


It  is  said  that  the  conquering  Moslem 
respected  the  graves  of  Abraham,  Isaac,  and 
Jacob,  and  Sarah,  Rebekah,  and  Leah,  their 
wives,  by  abstaining  from  the  removal  of 
their  bodies  from  Macphelah,  when  building 
a  mosque.  Genesis,  xllx,  31.  Diogenes  and 
his  diclples  regarded  burial  with  cofitempt, 
and  held  it  unimportant  whether  bodies 
should  be  homed  by  fire  or  devoured  by 
beasts,  birds,  or  worms;  and  some  modern 
ITrench  philosophers  descanted  upon  the 
"glorious  nothingness*'  of  the  grave  and  that 
"nameless  thing,*'  a  dead  body;  but  the 
human  heart  and  the  secular  jurisprudence 
of  civilized  nations  in  our  day  regard  the 
grave  and  its  body  in  tnuch  higher  esteem. 
It  was  a  misdemeanor  at  common  law  to 
disinter  a  dead  body.  Our  Code  enforces 
this  sentiment  by  punishment  in  the  peni- 
tentiary of  one  unlawfully  disinterring  a 
dead  body. 

For  some  purposes  the  law  respects  and 
enforces  the  right  of  next  of  kin  as  to  a 
dead  body.  So  much  that  even  a  surviving 
wife  or  husband  cannot  remove  a  body,  after 
it  is  once  buried,  against  their  will.  Wyn- 
koop  V.  Wynkoop,  42  Pa.  293,  82  Am.  Dec. 
506;    Peters  v.  Peters,  43  N.  J.  Eq.  140,  10 
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AtL  742;  In  re  Richardson,  29  Misc.  Rep. 
367,  60  N.  Y.  Supp.  639.  The  common  law 
says  that  there  can  be  no  property  In  a  dead 
body.  2  Blackstone,  429;  Louisville  ft  N. 
R.  Go.  v.  Wilson,  123  Ga.  62,  51  S.  B.  24,  3 
Ann.  Gas.  129.  Though  the  minister  at  the 
grave  says,  "Dust  to  dust,  ashes  to  ashes," 
thus  seeming  to  make  the  remains  a  part  of 
the  soil,  Blackstone  there  says  that,  though 
the  heir  has  property  in  the  monuments  of 
his  ancestors,  *'yet  he  has  none  in  their 
bodies  or  ashes,"  and  cannot  sue  one  for 
disturbing  the  remains.  I  would  question 
this  at  this  day.  I  think  he  could  bring 
trespass  or  injunction. 

Even  now  we  cannot  say  that  the  heir 
ox  next  of  kin  has  strictly  property  in  the 
remains;  but  they  have  property  in  a  sense, 
such  as  will  give  them  in  law  right  of 
burial,  protecting  the  graves,  and  the  like. 
They  can  prevent  unlawful  removal,  as  will 
appear  in  the  full  discussion  of  rights  of 
kindred  in  3  Ann.  Cas.  128,  and  full  note 
page  132.  The  notable  case  of  Pierce  ▼. 
Proprietors  of  Swan  Point  Gemetery,  10  R. 
I.  227,  14  Am.  Rep.  667,  holds  that,  "while 
a  dead  body  is  not  property  in  the  strict 
sense  of  the  common  law,  it  is  quasi  proper- 
ty, over  which  the  relatives  of  the  deceased 
have  rights  which  the  courts  will  protect" 
I  find  much  law  to  that  effect  In  view  of 
iluch  right  in  relatives,  I  doubted  the  right 
of  a  court  to  invade  the  grave  in  a  criminal 
prosecution  to  which  the  relatives  were  not 
parties.  And  I  find  a  federal  Circuit  Court 
holding  that  a  court  has  no  power  to  order 
the  exhumation  of  a  dead  body  in  an  action 
at  law  to  which  the  widow,  who  has  a  right 
to  control  the  body,  is  not  a  party,  but  that 
a  court  of  equity  may,  she  being  a  party. 
Mutual  Life  Ins.  Go.  v.  Grlesa  (C.  G.)  156 
Fed.  398.  If  we  follow  our  mere  sentiment 
or  emotion,  we  would  deny  even  a  court 
this  power.  But  there  is  the  call  of  Justice, 
and  the  principle  that  a  court  can  take 
those  steps  essential  to  administer  Justice, 
as  an  organ  of  the  government. 

Let  us  see,  further,  as  to  this  l)ower.  Note 
that  the  Code  of  1906,  e.  149,  {  13,  makes  it 
a  felony  to  "uhlawfullv  disinter^*  a  dead  hu- 
man body.  Surely  a  coroner  had  power  to 
disinter  to  hold  an  Inquest  2  Hale,  Pleas  of 
Crown,  58.  His  inquest  must  be  super  visum 
corporis  (on  view  of  the  body),  and  this  calls 
for  exhumation.  2  Hale,  66;  2  Hawkins, 
Pleas  of  Crown,  §  23 ;  5  Bncy.  PL  ft  Pr.  46. 
Some  authorities  hold  that  the  court  has  such 
power  of  disinterment  for  evidentiary  pur- 
poses. Grangers'  Life  Ins.  Co.  v.  Brown,  67 
Miss.  308,  34  Am.  Rep.  446;  14  Ann.  Cas.  471 ; 
Cohen  v.  Congregation,  114  App.  Div.  117,  99 
N.  Y.  Supp.  732.  In  Moss  v.  State,  152  Ala. 
30,  44  South.  598,  the  court  said  that  if  it 
had  the  power  to  exhume,  the  matter  was  in 
the  discretion  of  the  court,  and  its  refusal 
not  reviewable.  It  is  laid  down  in  5  Ency. 
PI.  ft  Pr.  46,  note,  that  a  second  inquest  Is  a 
patter  of  discretion,  according  to  the  circum- 


stances and  length  of  time  since  burial.  In 
82  Am.  Dec.  page  514,  it  is  laid  down  that, 
when  the  body  has  been  burled,  no  one  has  a 
right  to  remove  it  without  the  consent  of  the 
owner  of  the  grave,  or  leave  of  the  proper 
ecclesiastical,  municipal,  or  Judicial  author- 
ity. 

In  Gray  v.  State,  55  Tex.  Or.  R.  90,  114  S. 
W.  635,  22  L.  R.  A.  (N.  S.)  513,  a  murder  trial, 
it  is  held  that  neither  the  right  of  sepulture 
nor  the  right  to  have  the  body  remain  un- 
touched and  unmolested  Is  an  absolute  rl^t ; 
but  these  rights  must  yield  when  they  con- 
flict with  the  public  good,  or  where  the  de- 
mand of  Justice  requires  such  subordination. 
The  court  said  that  the  trial  court,  in  proper 
cases  of  imperative  necessity,  has  inherent 
power  to  order  disinterment  of  a  body  in 
trials  for  murder  to  ascertain  the  truth  re- 
specting the  homicide,  in  due  administration 
of  Justice,  at  the  instance  of  either  the  state 
or  of  the  prisoner.  The  court  said:  'The 
power  inheres  in  such  court,  or  there  Is,  in 
such  a  case  as  here  presented,  no  such  au- 
thority anywhere.  It  would,  of  course,  be 
conceded  that  such  a  request  ought  not  to 
be  granted,  either  on  application  of  the  state 
or  the  defendant,  lighdy  or  inconsiderately; 
nor  in  any  case  unless  such  course  was  ab- 
solutely essential  to  the  adiulnlstration  of 
Justice.  Every  consideration  of  respect  for 
the  dead  and  a  proper  sense  of  regard  for 
the  court's  authority  and  dignity  would  sug- 
gest that  the  pathetic  dust  of  the  deceased 
should  remain  undisturbed  until  called  be- 
fore the  great  Judge  at  the  Final  Assize,  un- 
less Justice  required  a  disinterment"  The 
authorities  on  the  subject  say  that  the  dis- 
interment must  be  absolutely  essential  to 
Justice.  14  Ann.  Gas.  470.  And  in  Grangers' 
Life  Ins.  Co.  v.  Brown,  57  Miss.  308,  34  Am. 
Hep.  446,  delay  in  the  motion  denied  the  ap- 
plication. 

[1]  We  do  not  decide  whether  a  court  has 
this  power  or  not  Under  the  circumstances 
of  this  case  we  do  not  think  that  the  court 
erred  in  refusing  the  autopsy.  On  the  first 
trial  no  application  for  It  was  made.  The 
application  was  made  nine  months  after 
burial.  Then  It  must  have  been  t^at  the 
brain  had  largely  decomposed,  so  as  to  render 
it  uncertain  whether  there  could  be  gained 
from  its  examination  any  valuable  evidence. 
The  state  gave  evidence,  that,  when  Highland 
and  Herron  met,  a  violent  altercation  ensu- 
ed; that  Highland  struck  Herron  with  a 
stone,  causing  a  wound  in  the  back  of  his 
head,  which  fractured  the  skull  and  felled 
Herron  nearly  to  the  ground.  The  defendant 
claims  that  after  tfiia  blow  Herron  was  able 
to  fight,  and  did  actively  fight,  and  attack 
him  with  stones  and  knife.  Justifying  self- 
defense,  and  that  the  skull  was  not  fractured 
so  as  to  disable  him.  There  was  an  inquest 
at  which  a  physician  was  present  and  ex- 
amined the  body,  as  well  as  others.  We  can- 
not see  that  it  is  likely  that  an  autopsy  wuuld 
make  any  more  decisive  revelation,  and  the 
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law  above  cited  teUs  ns  that,  before  we 
can  say  a  trial  court  erred  berein,  it  must  be 
clear  that  a  second  Inquest  is  absolutely  es- 
sential to  Justice.  It  should  be  rarely  resort- 
ed to,  if  It  be  within  the  power  of  a  court. 
It  may  be  of  use  to  refer  to  some  other  au- 
thorities bearing  upon  the  subject  of  dead 
bodies,  their  burial  and  rights  of  kindred. 
Keyes  v.  Konkel,  119  Mich.  550,  78  N.  W. 
649,  44  L.  IL  A.  242,  75  Am.  St.  Rep.  423,  and 
note;  Pulsifer  t.  Douglass,  94  Me.  556,  48 
Atl.  118,  53  Ia  R.  A.  238 ;  Am.  Digest,  Decen- 
nial Ed.,  vol.  7,  title  "Dead  Bodies,"  S  5; 
Weld  V.  Walker,  130  Mass.  422,  39  Am.  Rep. 
465.  E3yen  if  the  power  rested  in  the  trial 
court,  considering  the  length  of  time  since 
burial,  and  the  uncertainty  as  to  what  dis- 
closure the  decomposing  body  would  make, 
we  cannot  say  that  autopsy  was  imperatively 
necessary,  or  that  the  discretion  lodged  in 
the  court  was  abused. 

The  accused  complains  that  the  state  gave 
evidence  that  on  Sunday  morning  there  was 
a  quarrel  between  Herron  and  Highland  at 
Herron's  house.  This  was  early  in  the  morn- 
ing, and  the  killing  was  at  another  place  and 
on  another  occasion,  about  3  or  4  o'clock  in 
the  afternoon  of  the  same  day.  In  that  quar- 
rel hard  language  was  used  by  Highland, 
and  while  it  went  on  Highland  ordered  Her- 
ron away,  and  Highland  went  into  his  house 
for  a  gun  and  pointed  it  at  Herron,  when 
Herron  fled.  We  think  this  evidence  is  plain- 
ly admissible  to  show  grudge  and  malice. 
State  V.  Kohne,  48  W.  Va.  335,  37  S.  B.  553. 

As  to  error  alleged  in  the  instructions,  we 
have  found  no  error  therein,  and,  as  they 
present  no  important  debatable  questions  of 
law,  we  do  not  occupy  space  for  their  presen- 
tation or  discussion ;  nor  will  we  discuss  the 
evidence,  which  was  flatly  conflicting.  The 
verdict  must  here  be  final  on  that  question. 
State  V.  Hill,  52  W.  Va.  296,  304,  43  S.  B.  160. 

Therefore  we  afiirm  the  Judgment 
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JOHNSTON  V.  CITY  OF  HUNTINGTON 

et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct.  15,  1912.) 

(Syttahus  hsf  tl^  Court.) 

1.  MUWICIPAL    GOBFOBATIONS    (§    969* )— TAX 

LEvr— Vauditt  op  Ordinance. 

Although  the  general  rule  is  that  a  prior 
ordinance  cannot  be  amended  by  mere  motion, 
but  only  by  ordinance,  yet  departure  from  the 
form  preiscribed  for  corporate  action,  as  in 
the  passage  of  an  ordinance  or  order  laying 
an  annual  tax  levy,  will  not  affect  the  validity 
of  such  action  unless  the  charter  or  governing 
law  makes  such  formality*  vital,  as  by  declar- 
ing the  action  or  ordinance  void  unless  the 
form  prescribed  be  followed.  Without  thin 
the  requirement  should  be  treated  as  directory. 

[JSA,  Note.— For  other  cases,  see  Municipal 
Ck>rporations,  Cent  INg.  §S  206S-2074;  Dec. 
Dig.  {  969.*] 


2.  Municipal  Cobpobations  (J  969*)— Tax- 
ation—Invalid  Obdinance— Ratification. 

The  general  mle  is  that  an  invalid  act  or 
ordinance  passed  by  a  minority  or  by  a  less 
number  of  a  municipal  council  or  board  than 
is  required  by  law,  cannot  be  validated  by  mere 
approval  of  the  minutes  at  a  subsequent  meet- 
ing. But  actual  ratification  of  each  defective 
action  by  a  valid  meeting  will  cure  the  defect 
resulting  from  the  passage  of  Uie  act  or  ordi- 
nance by  less  than  a  quorum  or  the  number 
required  for  valid  action,  as  in  the  case  of  an 
ordinance  or  order  laying  an  annual  tax  levy. 

[Ed.  Note.— For  other  caseis,  see  Municipal 
Corporations,  Cent  Dig.  §§  206^2074;  Dec 
Dig.  %  969.*] 

3.  Municipal  Cobpobationb   {%  969*)— Spb- 
cial  Tax  Levy— Validity. 

The  ''special  deli  levy''  laid  by  the  Boaid 
of  Commissioners  of  the  City  of  Huntington 
for  the  year  1909,  pursuant  to  section  8,  chap- 
ter 9,  Acts  1908,  is  valid,  notwithstanding  they 
laid  an  additional  levy  for  the  same  year,  by 
authority  of  section  73  of  its  charter  act  of 
1909  (Acts  1909,  c.  3),  the  additional  levy 
there  authorized,  not  being  in  lieu  of  the  addi- 
tional levy  authorized  by  section  5,  chapter  9, 
Acts  1908,  the  general  law  regulating  the  rate 
and  mamier  of  laying  levies  for  taxation  in 
counties,  magMterial  and  school  and  independ- 
ent school  districts  and  munioipal  corpora- 
tions. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i§  2068-2074;  Dec 
Dig.  §  969.*] 

4.  Municipal  Cobpobationb  (§  966*)— Tax- 
ation—Pbopebty  Subject. 

Persons  and  property  brought  into  the  cor- 
porate limits  of  the  City  of  Huntington  by  its 
amended  charter  passed  January  26,  in  force 
March  1,  1909,  are  not  exempt  from  the  gen- 
eral levy,  or  the  additional  and  special  levies 
laid  purrsuant  to  law,  August  24,  1909,  for  the 
fiscal  year  beginning  July  1,  1909,  and  ending 
June  30,  1910.  The  fact  that  the  assessor  is 
required  to  begin  the  assessment  of  persons 
and  property  on  and  as  of  January  1^  of  each 
year,  does  not  limit  the  municipality  m  laying 
its  annual  tax  levies  to  persons  and  property 
within  its  corporate  limits  on  that  day.  Unless 
otherwise  exempted  such  persons  and  proper- 
ty are  liable  for  the  taxes  for  any  year,  if  they 
be  within  the  corporate  limits  at  the  time  the 
law  provides  for  the  laying  of  the  levy  for  that 
year. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §i  2045-2061;  Dec. 
Dig.  §  966.*] 

(Additional  Syliahus  hy  Editorial  Staff.) 

5.  Municipal  Cobpobationb  (§  969*)— Tax- 
ation—"Obdinancb." 

Within  a  city  charter  authorizing  the 
board  of  commissioners  by  "ordinance"  to  levy 
an  additional  tax,  a  mere  order  or  resolution 
of  ratification  and  affirmance,  modifying  in 
part  a  prior  ordinance  levying  an  additional 
tax  and  in  all  other  respects  confirming  it,  was 
a  valid  exercise  of  the  powers  of  the  commis- 
sioners. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  ^  2068-2074;  Dec 
Dig.  §  969.*] 

Appeal  from  Circuit  Court,  Cabell  County. 

Bill  by  Stephen  C.  Johnston  against  the 
City  of  Huntington  and  others.  Decree  for 
plaintiff,  and  defendants  appeaL  Reversed 
and  annulled. 
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Marcum  ft  Shepherd,  of  Huntington,  for 
appellants.  Wyatt  &  Graham  and  Thos.  H. 
Harrey,  both  of  Huntington,  for  appellee. 

MILLER,  J.  The  decree  appealed  from 
perpetuated  an  injunction  restraining  de- 
fendant from  collecting  taxes  assessed 
against  the  property  of  plaintiff  and  others 
similarly  situated,  for  the  year  1909,  which, 
at  the  time  of  the  new  charter  act  of  Janu- 
ary, 1909  (Acts  1909,  c.  3),  enlarging  the 
boundaries  of  said  City  of  Huntington,  was 
located  outside  its  old  corporate  limits  and 
of  the  limits  of  Central  City,  comprehended 
In  the  new  charter.  The  new  charter  act 
was  passed  January  26,  and  took  effect 
March  1,  1909. 

IIJ  Tbe  first  point  made  against  the  decree 
appealed  from  is  that,  by  the  ordinance  of 
August  24,  1909,  the  Board  of  Commission- 
ers, besides  the  general  levy,  laid  an  addi- 
tional levy  of  fifteen  cents  on  the  hundred 
dollars,  and  that  this  ordinance,  as  to  that 
levy  at  least,  is  null  and  void,  because  not 
passed  as  required  by  section  73  of  the  char- 
ter act,  "by  the  unanimous  vote  of  its  mem- 
bers." 

After  authorizing  said  board  to  levy  and 
collect  an  annual  tax  on  all  real  and  per- 
sonal property,  and  to  impose  certain  license 
taxes,  as  therein  provided,  said  section  73, 
contains  this  proviso:  "Provided,  that  no 
greater  levy  shall  be  laid  by  said  board  of 
commissioners  on  the  taxable  property  of 
said  city  than  is  now  permitted  to  be  laid 
under  the  state  law  relating  to  municipali- 
ties, except,  however,  that  the  said  board  of 
commissioners  may,  by  the  unanimous  vote 
of  its  members,  by  ordinance,  lay  an  addi- 
tional levy  not  to  exceed  twenty  cents  on 
the  one  hundred  dollars  of  all  the  taxable 
property  within  said  city;  but  said  ordi- 
nance' laying  said  additional  levy  shall  not 
become  effective  or  operative  if  two-fifths 
of  all  the  members  elected  to  the  citizens 
board  shall  express  a  veto  to  said  ordinance 
in  the  manner  prescribed  in  article  III  of 
this  act** 

The  record  of  this  board  does  show  that 
the  ordinance  complained  of  was  passed 
when  but  three  of  the  four  members  were 
present  The  ordinance  Is  in  the  form  pre^ 
scribed  by  section  07  of  the  charter,  "Be  it 
ordained  by  the  Board  of  Commissioners  of 
the  city  of  Huntington,*'  and  so  far  as  the 
general  levy  is  concerned  it  cannot  be  af- 
fected by  the  fact  that  it  was  passed  with- 
out the  unanimous  vote  of  all  the  members 
of  the  board. 

[2]  However,  the  board  of  commissioners 
at  its  session  held  September  10,  1909,  an- 
ticipating no  doubt  that  the  validity  of  this 
ordinance^  as  to  the  additional  levy,  might 
be  questioned,  on  motion,  but  not  by  any  for- 
mal ordinance,  ordered  "that  the  poll  tax 
iaid  on  the  24th  of  August,  1909,  be  so  modi- 
fied and  changed,  as  to  exclude  from  such 
jicvy,  the  citizens  residing  outside  the  cor- 


porate limits  of  what  was  the  old  cities,  of 
Huntington  and  Central  City,  but  tn  all  oth- 
er respects  the  levies  laid  by  the  Board  of 
Commissioners  on  the  24th  of  August,  1909, 
are  hereby  ratified,  approved  and  confirmed 
and  the  City  Treasurer,  is  instructed  to 
prepare  his  tax  tickets  and  books  according- 
ly." 

But  it  is  contended  vigorously  that  this 
action  of  the  board,  by  mere  motion,  was 
ineffective  to  validate  the  prior  invalid  or- 
dinance^ first,  on  the  ground  that  an  ordi- 
nance cannot  be  amended  by  mere  motion, 
nor  by  a  proceeding  of  less  dignity,  than  is 
required  for  the  original  act;  second,  be- 
cause a  prior  invalid  enactment  of  a  majori- 
ty cannot  be  subsequently  validated  by  a 
minute  or  motion  adopted  at  full  meeting. 

For  the  first  proposition,  that  an  ordinance 
cannot  be  amended  by  motion,  but  only  by 
ordinance,  counsel  cite  McQuillin  Munici- 
pal Ord.,  sections  195  and  196,  pages  315, 
316,  and  cases  in  note,  among  them,  C.  &  N. 
P.  Ry.  Co.  V.  Chicago,  174  IlL  439,  51  N.  B. 
596;  Gait  v.  Chicago,  174  IlL  605,  51  N.  E. 
653.  We  find  the  ^general  doctrine  so  stated 
by  McQuillin  in  the  sections  referred  to. 
But  in  section  116  the  same  writer  lays  down 
the  general  rule  which  this  Court  has  re- 
cently approved,  namely  that:  "Departurt 
from  the  form  prescribed  for  corporate  ac- 
tion, as  in  the  passage  of  an  ordinance,  will 
not  affect  the  validity  of  such  action  unless 
the  charter  or  governing  law  makes  such 
formality  vital,  as  by  declaring  the  action 
or  ordinance  void  unless  the  form  prescribed 
be  followed."  City  of  Bluefield  v.  Johnson, 
68  W.  Va.  303,  69  S.  E.  848,  and  cases  cited. 
The  new  charter  of  Huntington  contains  no 
such  declaration.  We  hold,  therefore,  with 
respect  to  an  ordinance  like  the  one  in  ques- 
tion— ^the  laying  of  an  annual  tax  levy — 
which  is  not  of  the  same  permanent  charac- 
ter as  ordinances  of  a  more  general  govern- 
mental character,  and  which  a  municipal 
council  may  enact,  formal  requirements  in 
their  enactment  should  be  construed  as  di- 
rectory, and  substantial  compliance  there- 
with plainly  manifesting  the  intent  thereof, 
answers  all  reasonable  requirements  of  the 
statute. 

On  the  second  proposition,  that  an  invalid 
enactment  of  a  majority  cannot  be  subs^ 
quently  validated  by  a  minute  or  a  motion 
adopted  at  a  full  meeting,  what  has  been 
said  by  way  of  ar^ment  on  the  first  propo- 
sition is  equally'  applicable.  The  second 
proposition  affirms  in  substance,  that  the 
only  way  by  which  a  prior  invalid  action  of 
the  board  of  commissioners  could  be  cured, 
was  by  a  new  and  formal  ordinance,  of  the 
same  dignity  as  the  first,  and  that  this  could 
not  be  done,  as  was  attempted  in  this  case, 
by  a  mere  motion. 

In  support  of  their  contention  counsel  cite 
us  to  28  Cyc.  354.  This  authority  says: 
"Nor  will  a  subsequent  approval  of  minutes 
by  a  full  meeting  operate  to  ratil^  the  void 
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enactment  of  an  ordinance  by  a  minority." 
For  this  two  California  cases  are  cited  In 
the  note.  But  this  Is  not  all  this  authority 
say&  Immediately  following  that  quoted 
we  find  this:  "But  it  seems  that  actual 
ratification  of  each  defective  action  by  a 
valid  meeting  will  cure  the  defect  resulting 
from  passage  by  less  than  a  quorum."  There 
was  nothing  defective  In  the  prior  action  of 
council,  except  the  passage  of  the  ordinance 
without  unanimous  action  on  the  subject  of 
the  additional  levy.  The  order  of  correction, 
already  quoted,  says  that,  "in  all  other  re- 
spects the  levies  laid  by  the  Board  of  Com- 
missioners on  the  24th  of  August,  1909,  are 
hereby  ratified,  approved  and  confirmed." 
By  unanimous  vote  at  this  meeting  and  on 
this  motion,  the  prior  action  In  that  respect 
was  certainly  ratified  and  confirmed,  and  the 
order  says  that  each  of  the  several  levies 
were  ratified  and  confirmed.  We  think  this 
a  substantial  compliance  with  the  authority 
cited,  assuming  that  a  literal  compliance 
therewith  is  required.  So  we  think  there  is 
no  substantial  merit  in  the  second  proposi- 
tion. 

[5]  With  reference  to  both  propositions  we 
may  inquire  what  is  meant  by  the  word  "or- 
dinance" in  the  charter  act,  authorizing  the 
board  of  commissioners  "by  ordinance"  to  lay 
the  additional  levy  complained  of?  The  orig- 
inal ordinance  passed  by  the  board  of  com- 
missioners observed  all  formality,  but  was 
such  formality  really  required  In  laying  an 
annual  tax  levy?  In  Chandler  v.  Johnson 
City,  105  Tenn.  633,  69  S.  W.  142,  143,  It 
was  held  that  a  mere  resolution  was  a  com- 
pliance with  the  charter  of  a  municipality, 
requiring  the  board,  of  mayor  and  aldermen, 
at  its  first  meeting,  after  election  and  quali- 
fication, to  fix  the  salaries  of  officers  hy  ordi' 
nance.  In  Tipton  v.  Norman,  72  Mo.  380, 
383,  it  was  held,  that  an  order  or  resolution, 
adopted  by  the  council  and  entered  on  Its 
records,  was  in  point  of  form,  a  valid  exer- 
cise of  the  power,  where  the  powers  confer- 
red were  to  be  exerdsed  bf/  ordinance.  We 
think  the  order  or  resolution  of  ratification 
and  affirmance,  assuming  the  prior  ordinance 
to  have  been  invalid,  was  a  valid  exercise  of 
the  powers  of  the  council  to  lay  the  addition- 
al levy  authorized  by  said  section  73  of  the 
charter  act. 

A  second  point  made  against  the  decree  is, 
that  the  special  levy  laid  by  the  same  ordi- 
nance, designated  in  the  statute  relied  on  as 
"Special  debt  levy,"  is  also  invalid,  and  for 
additional  reasons.  The  oruinance  on  its 
face  refers  to  section  8,  chapter  9,  Acts  of 
1908,  as  its  source  of  authority.  This  is  a 
section  of  the  general  law  relating  to  the 
rate  and  manner  of  laying  levies.  As  appli- 
cable to  municipal  corporations,  it  provides, 
in  substance,  that  if  any  municipal  corpora- 
tion have  outstanding  unpaid  orders  on  its 
treasury,  or  owes  other  fioating  Indebtedness, 
incurred  previous  to  January  1,  1908,  of  a 
considerable  amount,  aud  which  it  is  imprac- 


ticable to  discharge  out  of  ttia  proceeds  of 
the  regular  levy,  and  it  deems  it  Inadvisable 
to  submit  to  the  voters  ot  t2ie  municipality 
the  question  of  an  additional  levy,  provided 
for  in  section  5,  the  council  may  lay  a  levy 
in  addition  to  the  regular  levy,  to  be  called 
"special  debt  levy,"  not  exceeding  ten  cents 
on  each  one  hundred  dollars  of  the  taxable 
property  of  the  municipality.  And  this  sec- 
tion provides  how  this  levy  shall  be  collect- 
ed and  accounted  for. 

The  ordinance  of  the  council,  so  approved 
and  confirmed,  finding  an  outstanding  indebt- 
edness against  the  said  City  of  Huntington, 
amounting  (Including  interest)  to  the  sum  of 
Forty-Nine  Thousand  and  Forty-Seven  Dol- 
lars and  Twelve  Cents,  as  shown  by  the  state- 
ment of  its  clerk,  and  not  provided  for  by 
levy,  which  it  was  desired  to  liquidate,  as 
provided  by  section  8,  of  chapter  9  of  the 
Acts  of  the  Legislature  of  1908,  further  "or- 
dered that  ten  cents  be  and  the  same  is  here- 
by levied  on  each  One  Hundred  Dollars  of 
the  valuation  of  all  property  taxable  in  the 
said  municipality,  according  to  the  last  as- 
sessment thereof,  for  the  purpose  of  applying 
the  same  towards  the  payment  of  said  out^ 
standing  Indebtedness,  and  the  accrued  in- 
terest thereon." 

[3]  Whether  this  part  of  the  ordinance  is 
a  valid  exercise  of  power  conferred  depends 
largely  on  the  proper  construction  of  said 
section  73  of  the  charter  act  If  It  was  in- 
tended by  the  Legislature  that  the  additional 
levy  authorized  by  that  section,  and  which 
was  laid  by  the  ordinance,  was  to  be  in  lieu 
of  the  additional  levy,  provided  for  in  section 
5  of  the  general  law,  and  which  by  that  stat- 
ute could  only  be  validated  by  a  referendum 
to  the  voters  of  the  municipality,  the  board 
of  commissioners  were  without  authority  to 
lay  the  ten  cent  levy,  for  such  a  levy  la 
only  authorized  by  ifoid  section  8,  of  chapter 
9,  of  the  Acts  of  1908,  when  in  the  language 
of  the  statute,  the  levying  body  deems  it  in- 
advisable to  submit  to  the  voters  of  the  mu- 
nicipality the  question  of  such  additional 
levy.  The  provision  of  selctlon  73,  of  the 
charter  act,  calling  for  construction  is,  "pro- 
vided, that  no  greater  levy  shall  be  laid  by 
said  board  of  commissioners  on  the  taxable 
property  of  said  city  than  is  now  permitted 
to  be  laid  under  the  state  law,  relatiug  to  mu- 
nicipalities, except,"  etc.  The  ordinance  In 
question  does  not  recite  in  the  language  of 
section  8  of  the  general  law,  above  quoted, 
that  the  board  of  commissioners  deemed  It 
inadvisable  to  submit  to  the  voters  the  ques- 
tion of  an  additional  levy,  as  provided  in 
section  5.  But  if  by  proper  construction  the 
laying  of  the  additional  levy,  provided  for  in 
said  section  73  of  the  charter  act,  was  in- 
tended as  a  substitute  for  the  additional  levy 
to  be  ratified  by  the  people,  under  section  5 
of  the  general  law,  then  having  exhausted  its 
power  to  lay  such  additional  levy,  the  board 
of  commissioners  would  not  be  authorized  to 
lay  the  additional  levy  of  ten  cents.     The 
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constmctlon  wliidi  tlie  board  of  oommission- 
ers  evidently  put  upon  the  statute  was  that 
the  additional  levy  authorized  by  said  section 
73  of  the  charter  act  was  not  intended  as  a 
substitute  for  the  additional  levy  of  twenty 
cents  under  section  5  of  the  general  law; 
that  the  additional  levy,  under  section  73  of 
the  charter  act  is  a  special  levy  provided  by 
that  act,  and  In  no  way  controlled  by  the 
provisions  of  the  general  law.  While  the 
question  is  a  troublesome  one,  as  many  of 
these  tax  questions  are,  we  are  inclined  to 
the  Tiew  that  the  construction  placed  by  the 
municipal  authorities  on  these  statutes  is  the 
correct  one.  The  board  of  commissioners  did 
not  undertake  to  lay  a  levy  under  section  5 
of  the  general  law  and  submit  the  question 
to  a  vote  of  the  people.  Giving  literal  con- 
struction, therefore,  to  the  language  of  sec- 
tion 8,  they  would  have  the  right  to  lay  the 
ten  cent  levy  arbitrarily.  Our  conclusion  is 
that  the  leTy  is  valid.  We  have  not  overlook- 
ed the  language  of  section  4  of  the  general 
law,  containing  the  limitations  upon  the  tax- 
ing power  of  municipalities,  nor  the  last  pro- 
visiou  of  that  section,  "that  such  levy  shall 
not  exceed  thirty-five  cents  on  each  one  hun- 
dred dollars  of  said  valuation  for  the  year 
nineteen  hundred  and  eight,  and  shall  not 
exceed  thirty-five  cents  after  that  year,  ant/- 
thing  in  the  charter  of  any  vMinicipal  oorpo- 
ration  to  the  contrary  nottvithetandinff,*' 
The  charter  act  was  subsequent  in  date  to 
this  general  law,  and  operates  as  a  repeal  of 
any  proTision  of  the  general  law  in  conflict 
with  it.  Provisions  of  the  special  act  must 
l)e  given  proper  construction  to  effectuate  the 
meaning  and  intent  of  the  Legislature.  We 
cannot  say  that  the  additional  levy  provided 
for  in  section  73  was  intended  to  be  in  lieu 
of  the  additional  levy  under  section  5  of  the 
general  law.  No  words  of  the  charter  say 
so.  To  give  the  charter  that  construction,  we 
would  have  to  infer  that  intention.  Literal 
construction  of  the  words  used  really  speaks 
the  contrary. 

[4]  The  third  and  last  point  made  against 
the  decree  is,  that  the  whole  levy  and  each 
part  of  it  is  niegal  and  void,  first,  upon  the 
ground  that  the  property  of  the  appellees  was 
at  the  beginning  of  the  assessment  year  locat- 
ed wholly  outside  the  corporate  limits  of  ei- 
ther of  the  two  cities,  and  that  the  county  as- 
sessor, whose  duty  it  was  to  assess  the  lands 
and  property  of  the  people,  as  of  the  first  day 
of  January,  of  each  year,  as  provided  by  sec- 
tion 132,  chapter  80,.  Acts  of  1907  (Code  Supp. 
1909,  c.  29,  f  818),  had  not  assessed  the  prop- 
erty of  the  appellee  as  located  within  the 
corporate  limits  of  the  City  of  Huntington 
or  of  the  City  of  Central  City,  and  that  his 
assessment  could  not  be  made  applicable  for 
the  year  1909  to  the  new  territory  brought 
into  the  corporate  limits  by  the  charter  act 
of  January  26th  of  that  year,  which  did  not 
become  effective  until  March  1st;  and,  sec- 
ond, on  the  ground  that  the  municipal  au- 
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thoritles,  in  laying  levies  for  the  year  1909, 
limited  as  they  were  to  the  last  preceding  as- 
sessment by  the  county  assessor,  had  no  au- 
thority, as  was  done,  to  pick  out  of  the  as- 
sessor's books  the  lands  and  property  of  per- 
sons outside  of  the  old  corporate  limits  of 
the  two  cities,  and  within  the  new  corporate 
limits,  and  extend  and  collect  the  municipal 
levies  against  them. 

We  see  little  merit  in  either  of  these  prop- 
ositions. True  the  law  does  provide  that 
the  assessment  of  person  and  property  shall 
be  made  as  of  the  first  day  of  January  of 
each  year;  but  it  was  competent  for  the  leg- 
islature by  the  charter  act,  after  that  date, 
to  bring  within  the  corporate  limits  of  the 
City  of  Huntington  the  outlying  property 
of  appellee  and  others,  and  authorize  the 
levy  and  collection  of  taxes  thereon  for  mu- 
nicipal purposes  for  the  same  year.  The 
charter  by  its  terms  took  effect  March  1, 
1909.  After  that  time  all  persons  and  prop- 
erty within  the  corporate  limits  as  defined 
by  the  charter,  became  subject  to  the  Juris- 
diction of  the  municipal  authorities.  We  are 
cited  to  but  two  decisions  for  the  prox)osi- 
tions  relied  on,  Austin  v.  Butler  (Tex.  Civ. 
App.)  40  S.  W.  340,  and  CUty  of  Latonia  v. 
Meyer  (Ky.)  86  S.  W.  686.  The  syllabus  in 
the  first  case  is:  "Land  included  within  city 
limits  after  January  1st,  and  before  the  as- 
sessment of  taxes  for  the  year,  is  not  sub- 
ject to  city  taxes  for  such  year,  though  the 
owner  resided  in  the  city  on  January  1st" 
The  opinion  in  this  case  is  short  and  without 
citation  of  authority.  But  it  is  inapplicable 
to  the  facts  in  this  case.  While  our  statute 
requires  the  assessor  to  assess  or  value  prop- 
erty as  of  the  first  day  of  January,  the  levy 
and  the  assessment  of  the  taxes  against  such 
property  is  not  made  under  the  law  until 
the  fourth  Tuesday  in  August  So  that,  while 
the  assessment  of  the  property  made  by  the 
assessor  is  made  as  of  January  1st,  the  as- 
sessment of  the  taxes  by  the  levying  author- 
ities is  not  made  until  August,  and  the  case 
cited,  therefore,  would  not,  as  we  interpret 
it,  deny  the  right  to  assess  the  tax,  if  the 
property  was  subject  to  the  tax  at  the  time 
the  levy  was  made.  In  the  Kentucky  case 
the  syllabus  is:  "Property  annexed  to  a 
city  after  the  time  it  was  the  duty  of  the 
assessor  to  return  his  list  of  taxable  property 
cannot  for  that  year  be  taxable  for  the  local 
taxes  of  such  city."  CSearly  this  decision  is 
not  against  the  validity  of  the  levy  involved 
in  the  case  at  bar,  for  by  section  38,  chapter 
29,  Code  Suppl.  1909,  the  assessor  has  until 
the  20th  day  of  July  to  return  his  lists  of 
property  to  the  municipal  authorities  for  tax- 
ation. After  that  date,  as  we  have  seen, 
the  assessment  and  levy  is  authorized.  By 
section  1,  of  chapter  65,  Acts  of  1909,  the 
fiscal  year  for  all  counties,  districts,  school 
districts,  and  municipalities  is  made  to  com- 
mence on  the  1st  day  of  July,  and  end  on  the 
30th  day  of  June  of  the  following  year.    So 
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that,  according  to  tiUs  statnte  the  levy  for 
taxes  complained  of  necessarily  covered  the 
fiscal  year  beginning  July  1st,  1909,  and  ended 
in  the  following  June,  and  it  would  be  whol- 
ly unjust  to  hold  that  the  appellee  and  others 
similarly  situated  should  be  allowed  to  es- 
cape the  payment  of  taxes  for  that  fiscal 
year. 

Our  conclusion,  therefore,  is  to  hold  the 
levies  complained  of  valid,  and  this  con- 
clusion requires  a  reversal  of  the  decree  be- 
low and  a  dismissal  of  the  plaintilTs  bilL 

POFFENBARGER,  J.,  absent 
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ABBOTT  T.  SUMTER  LUMBER  CO. 

(Supreme  Oourt  of  South  Carolina.     Nov.  4, 

1912.) 

MAcmsB  AND  Sebvant  ({  316*)— Misconduct 

OF  SeBVANT—InDSPBNDBNT  (ioNTRAOTOB. 

Plaintiff's  husband,  since  deceased,  in  sell- 
ing the  pine  timber  on  certain  tracts  of  land 
to  defendant's  grantor,  reserved  certain  tim- 
ber on  portions  of  the  land  which  was  not  to 
be  cut.  Thereafter  defendant  employed  S.  to 
remove  the  timber  owned  by  it,  but,  instead 
of  cutting  that  alone,  S..  also  cut  some  of  the 
timber  specially  reserved,  whereupon  plaintiff 
sued  defendant  in  trespass.  Held,  that  S.  was 
defendant's  servant,  for  whose  acts  it  was  li- 
able, and  that  the  defense  that  S.  was  an  in- 
dependent contractor  was  not  involved. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  Si  1242,  1243;    Dec.  Dig. 

§  3ia*i 

Gaty,  O,  J,,  and  Woods,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Clourt 
of  Sumter  County;   R.  E.  Copes,  Judge. 

**To  be  officially  reported." 

Action  by  S.  R.  Abbott  against  the  Sumter 
Lumber  Ck>mpany.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Lee  &  Molse,  of  Sumter,  for  api)ellant.  Ia 
D.  Jennings,  of  Sumter,  for  respondent 

WATTS,  J.  This  was  an  action  by  the  plain- 
tiff against  the  defendant  for  damages,  actual 
and  punitive,  alleging  unlawful  trespass  upon 
the  lands  of  plaintiff  by  defendant,  its  agents 
and  servants,  by  catting  and  removing  tim- 
ber without  authority  after  notice  and  in 
willful  violation  of  plaintiff's  rights.  The 
defendant,  by  answer,  denied  this,  and  al- 
leged the  timber  was  cut  by  T.  T.  Stack,  an 
independent  contractor,  for  whose  a<!ts  the 
defendant  was  in  no  wise  responsible. 

The  case  was  tried  before  Judge  Copes 
and  a  jury  in  November,  1911,  and  resulted 
in  a  verdict  for  the  plaintiff  for  $100  actual 
damages  and  $200  punitive  damages.  It  was 
shown  on  the  trial  that  Dr.  Abbott,  who  was 
the  husband  of  the  plaintiff  (and  who  is 
now  dead,  and  plaintiff  claims  under  him), 
conveyed  certain  pine  timber  upon  two  tracts 
of  land  which  plaintiff  alleges  is  the  land 
trespassed  on,  reserving,  however,  certain 
timber  on  certain  portions  of  the  land,  de- 


scribing the  portions  reserved.  The  reserv- 
ed portions  lay  near  the  farmhouse  of  Dr. 
Abbott,  and  was  reserved  by  him  to  use  for 
certain  purposes.  The  conveyance  by  Ab- 
bott to  McLaurin  gave  McLaurin,  his  heirs 
and  assigns,  the  ri^t  to  enter  upon  the  lands, 
cut  and  remove  timber  so  conveyed,  and 
construct  roadways,  etc.,  for  that  purpose. 
McLaurin  purchased  this  timber  for  the  de- 
fendant, and  later  on  ,  conveyed)  to  them. 
After  this  conveyance  from  McLaurin  to  de- 
fendant, Jackson,  who  was  connected  with 
the  defendant  company,  cut  and  removed 
some  of  the  timber  reserved  by  Dr.  Abbott. 
This  timber  was  paid  for  before  Dr.  Abbott's 
death.  Later  on,  after  Abbott's  death  and 
when  plaintiff  came  into  possession  of  the 
lands.  Stack  entered  the  lands  under  a  con- 
tract with  defendant  company  for  the  pur- 
pose of  removing  the  timber  owned  by  the 
defendant  company,  and,  instead  of  cutting 
that  alone,  he  cut  some  of  the  timber  specific- 
ally reserved  by  Dr.  Abbott — 63  long  and 
short  leaf  pines.  After  verdict  was  render- 
ed for  plaintiff,  the  defendant  appeals,  and 
the  first  question  for  consideration  is  wheth- 
er his  honor  erred  in  not  ruling  that  the 
plaintiff  in  proving  her  actual  damages  was 
not  restricted  to  the  commercial  ralue  of 
timber. 

We  think  he  committed  no  error,  and  that 
the  proposition  is  almost  too  absurd  to  be 
treated  seriously.  To  say  that  a  person  can 
enter  upon  the  lands  of  another,  and  cut 
down  his  shade  trees  and  trees  planted,  se- 
lected, cultivated,  and  grown  or  left  there 
growing  in  the  original  state  for  certain  pur- 
poses of  use,  ornament,  or  beauty,  and,  when 
he  destroys  them,  escape  by  paying  what 
the  commercial  value  to  a  lumber  dealer  at 
the  nearest  market  is,  is  untenable.  In  the 
destruction  of  the  shade  trees  irreparable 
wrong  might  be  done,  the  growth  of  a  thou- 
sand years  is  ruthlessly  destroyed,  and  the 
owner  can  never  expect  during  his  lifetime 
to  see  them  restored,  and  take  his  ease  and 
peace  under  his  own  shade  trees.  The  law 
on  this  is  elementary,  and  holding  to  the 
contrary  the  contention  of  the  defendant 
and  can  be  found  in  the  text-books.  By  ref- 
erence to  the  testimony  of  Mrs.  Abbott  it 
will  be  seen  that  there  was  a  greater  value 
to  the  trees  than  mere  commercial  value, 
and  that  alone  would  not  compensate. 

The  next  question  is,  W|is  there  any  tes- 
timony tending  to  show  that  the  plaintiff 
was  ^titled  to  any  punitive  damages  in 
view  of  the  testimony  in  the  case  and  re- 
peated decisions  of  tiie  court  in  reference 
to  the  jury  determining  ,all  issues  of  fact? 
We  cannot  believe  that  the  very  astute 
counsel  of  appellants  are  serious  In  these  ex- 
ceptions, and  the  exceptions  raising  this  ques- 
tion are  overruled. 

The  last  and  most  serious  question  rais- 
ed is  that  his  honor  erred  in  withdrawing 
from  the  consideration  of  the  jury  the  de- 
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fense  that  the  trees  were  cot  down  by  an 
Independent  contractor  for  whose  acts  the 
defendant  was  not  responsible.  He  assigned 
the  following  reason  for  so  mllng:  "In  this 
cause  the  rights  of  the  defendant,  whatso- 
ever they  are,  accrued  under  a  contract  and 
that  contract  is  in  evidence.  Hence,  as  I 
view  the  law,  the  defendant  cannot  escape 
any  of  its  obligations  under  that  contract 
by  setting  up  any  violation  of  It,  or  that  by 
removing  the  timber  In  any  way  these  acts 
were  done  by  an  Independent  contractor.** 
We  think  his  honor,  Judge  Copes,  was  right, 
and  the  exceptions  raising  this  question 
should  be  overruled.  Stack  was  the  agent, 
in  our  opinion,  of  the  defendant,  and  It  does 
not  matter  what  were  the  terms  of  his  con- 
tract with  the  defendant.  The  plaintiff  was 
not  a  party  to  It,  and  In  no  manner  bound 
by  It  Dr.  Abbott  conveyed  certain  timber 
on  certain  lands,  and  gave  the  party  pur- 
chasing it,  or  his  assigns,  the  right  to  enter 
on  these  lands  and  cut  and  remove  the  tim- 
ber sold  by  him,  and  no  other  timber  than 
that  which  he  had  sold.  He  had  every  rea- 
son to  assume  that  he  was  dealing  with  re- 
sponsible parties,  and  who  in  good  faith 
would  carry  out  that  contract  He  had  no 
idea  that  he  was  by  this  conveyance  giving 
the  right  to  McLaurln  to  hawk  It  about  as 
if  It  was  a  chattel  mortgage,  the  right  for 
McLaurln,  and  the  persons  he  might  convey 
to,  the  privilege  for  any  Irresponsible  person, 
tough,  or  one  who  was  bankrupt  in  purse 
and  morals,  or  any  other  person  whomso- 
ever, to  enter  on  his  lands,  depredate,  tres- 
pass, and  injure  his  property,  cnt  down  and 
remove  timber  that  was  not  covered  and 
which  was  received  and  converted  by  the 
defendants,  along  with  the  timber  they  had 
actoally  purchased,  and  appropriated  by 
them,  and  then  coolly  to  be  informed  by  the 
defendants  that  they  were  not  responsible 
because  the  person  they  had  contracted  with, 
and  who  entered  the  land  by  reason  of  the 
grant  to  them  by  Dr.  Abbott,  was  made  by 
them  an  independent  contractor  and  in  all 
probability  for  the  very  purpose  of  conunlt- 
ting  this  wrong,  and  relieving  the  defendants 
from  any  liability  committed  by  the  person 
employed  and  sent  in  by  them.  In  other 
words,  the  defendant  says:  "Yes,  Stack 
went  on  the  lands  under  permission  from 
us.  He  .would  have  been  a  bold  trespasser 
to  have  gone  there  unless  he  contracted  with 
us  to  go.  He  had  no  permission  from  the 
plaintiff.  We  sent  him  there,  and  while  we 
could  have  made  him  give  bond  to  us  to  have 
saved  us  harmless  in  the  event  he  negligent- 
ly or  willfully  performed  his  contract,  and 
injured  either  us  or  the  plaintiff,  we  will 
not  do  this,  but  make  an  Independent  con- 
tract with  him,  and  let'  him  be  an  Independ- 
ent contractor  and  go  In  there,  licensed  by 
us,  empowered  by  us,  under  the  terms  of 
our  contract  with  the  Abbotts,  and,  though 
he  do  wrong  and  outrage  the  rights  of  the 
plaintiff  and  willfully  Invade  them,  he  is  not 


our  agent,  tool,  or  'stool  pigeon,*  but  he  Is 
an  Independent  contractor,'  and  whether  he 
be  responsible  or  Irresponsible,  whether  he. 
be  financially  able  to  respond  to  any  dam- 
ages or  not  for  the  damage  he  may  do,  it  Is 
not  our  affair.  We  will  get  the  benefit  of 
his  services  as  long  as  It  Is  our  interest  to 
approve  and  confirm  his  acts,  and  when  he 
injuriously  affects  the  Interests  of  another, 
although  sent  by  us  as  our  representative, 
we  will  then  repudiate  him  as  an  agent,  and 
call  him  an  Independent  contractor.'" 

There  was  no  privity  of  contract  between 
the  Abbotts  and  Stack,  and  the  testimony 
shows,  by  whatever  name  you  call  it,  he 
entered  the  lands  of  plaintiff  under  a  con- 
tract with  the  defendant  and  he  was  their 
agent,  and  they  are  bound  by  his  acts, 
whether  they  thought  they  were  dealing 
with  him  or  not  as  an  Independent  con- 
tractor, as  far  as  plaintiff  Is  concerned.  The 
defendant  had  the  right  to  contract  with  any 
one  to  enter  their  lands  and  cut  and  carry 
off  what  they  had  purchased,  but  it  was 
their  duty  to  observe  care  in  the  selection  of 
the  person  they  sent  in  for  this  purpose; 
that  he  execute  his  duties  in  a  lawful  man- 
ner, and  not  injuriously  affect  the  interest 
of  the  plaintiff.  Stack  could  only  enter 
on  lands  here  under  authority  derived  from 
defendant  There  is  no  pretense  that  he 
had  permission  from  plaintiff.  The  defend- 
ant could  only  authorize  him  to  cut  and  re- 
move timber  as  by  terms  of  their  convey- 
ance from  Abbott  It  was  their  duty  to  ex- 
plain carefully  what  their  rights  were,  and 
Instruct  Stack  what  he  could  do,  and  how 
far  he  could  go,  and  what  part  of  the  lands 
they  were  entitled  to  remove  timber  from, 
and  it  was  their  duty  to  see  that  he  did 
not  exceed  defendant's  rights  in  the  premis- 
es. They  cannot  repudiate  his  acts  and 
his  agency  when  they  were  responsible  for 
his  presence  there.  Without  defendant's 
permission  and  through  defendant's  instru- 
mentalities, he  could  not  be  there,  and  they 
are  estopped  from  repudiating  his  agency, 
and  asserting  he  was  an  Independent  con- 
tractor. 

The  case  of  Rogers  v.  Florence  Railroad, 
31  S.  C.  378,  9  S.  E.  1059,  does  not  control 
this  case,  for  the  testimony  here  clearly 
establishes  agency,  and  not  Independent  con- 
tractor, and  this  case  should  be  controlled 
by  Rucker  v.  Smoke,  37  S.  G.  380,  16  S.  E. 
41,  34  Am.  St  Rep.  758.  Chief  Justice 
Mclver  therein  says:  "As  we  understand 
it,  the  proposition  contended  for  by  counsel 
for  appellant  is  that  a  principal  cannot  be 
held  liable  for  exemplary  damages  on  ac- 
count of  a  wrongful,  wanton,  or  malicious 
act  done  by  his  agent,  within  the  scope  of 
his  agency,  unless  such  act  be  previously 
authorized  or  subsequently  ratified  by  the 
principal.  We  do  not  think  that  this  propo- 
sition can  be  sustained  either  by  reason  or 
authority.  When  one  person  invests  another 
with  authority  to   act  as  his  agent  for  a 
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specified  purpose,  all  of  the  acts  done  by  the 
agent  In  pursuance  or  within  the  scope  of 
his  agency,  are,  and  should  be,  regarded  as 
really  the  acts  of  the  principal.  If,  there- 
fore, the  agent  in  doing  the  act  which  he 
is  deputed  to  do  does  it  in  such  a  manner 
as  would  render  him  liable  for  exemplary 
damages,  his  principal  is  likewise  liable, 
for  the  act  Is  really  done  by  him.  To  apply 
this  doctrine  to  the  facts  in  the  case  under 
consideration:  If  Smoke  was  appointed  by 
Buyck  as  his  agent  to  seize  the  mule  cov- 
ered by  mortgage,  and  he  made  the  seizure 
which  he  was  deputed  to  make  in  such  a 
manner  as  would  render  him  liable  for  ex- 
emplary damages,  then  Buyck  would  also 
be  liable,  for  the  reason  that,  both  in  law 
and  common  sense,  Buyck  must  be  regarded 
as  having  himself  done  the  act  complained 
of.'' 

This  view  is,  we  think,  fully  sustained  by 
authority.  In  Story  on  Agency,  §  452,  quoted 
with  approval  of  Mr.  Justice  McGowan  In 
Reynolds  v.  Wltto,  13  S.  C.  at  page  18,  36 
Am.  Rep.  678,  we  find  the  rule  laid  down  as 
follows:  "It  is  a  general  doctrine  of  law 
that,  although  the  principal  is  not  ordinari- 
ly liable  (for  he  sometimes  is)  in  a  criminal 
suit  for  the  acts  or  misdeeds  of  his  agent, 
unless,  indeed,  he  has  authorized  or  co-oper- 
ated in  them,  yet  he  is  held  liable  to  third 
persons  in  a  civil  suit  for  the  frauds,  deceits, 
concealments,  misrepresentations,  negligence, 
and  other  malfeasances,  misfeasances,  and 
omissions  of  duty  of  his  agent  in  the  course 
of  his  employment,  although  the  principal 
did  not  authorize,  or  Justify,  or  participate 
in,  or,  indeed,  know  of,  such  misconduct,  or 
even  if  he  forbade  the  acts  or  disapproved 
of  them.  In  all  such  cases  the  rule  applies, 
respondeat  superior;  and  It  is  founded  on 
public  policy  and  convenience,  for  in  no 
other  way  could  there  be  any  safety  to  third 
persons  in  their  dealings,  either  directly 
with  the  principal  or  indirectly  with  him 
through  the  instrumentality  of  agents.  In 
every  such  case  the  principal  holds  out  his 
agent  as  competent  and  fit  to  be  trusted, 
and  thereby,  in  effect,  he  warrants  his  fideli- 
ty and  good  conduct  in  all  matters  within 
the  scope  of  his  agency."  The  rule  is  also 
well  stated  in  1  Am.  &  Eng.  Enc.  L.  p.  410, 
In  these  words:  "A  j^rincipal  is  liable  to  a 
third  party  for  whatever  the  agent  does 
or  says;  whatever  contracts,  representa- 
tions, or  admissions  he  makes;  whatever 
negligence  he  ^is  guilty  of,  and  whatever 
fraud  or  wrong  he  commits:  provided  the 
agent  acts  within  the  scope  of  his  apparent 
authority;  and  provided  a  liability  would 
attach  to  the  principal  if  he  was  in  the  place 
of  the  agent** 

A  majority  of  the  court  concur  in  the 
opinion  that  the  judgment  of  the  circuit 
court  should  be  affirmed. 

Judgment  affirmed. 

A  majority  of  the  court  concur  in  the  re- 
sult and  judgment  is  affirmed. 


HYDRICK  and  ERASER,  JJ^  concur  to 
the  result  of  this  opinion. 

ERASER,  J.  I  concur  to  the  result  with 
Mr.  Justice  HYDRICK  and  Mr.  Justice 
WATTS. 

The  sale  of  the  timber  and  timber  rights 
was  to  Mr.  McLaurto,  his  heirs  and  assigns. 
I  think  that  Judge  Oopes  was  right  to  hold- 
ing that  the  defense  of  todependent  contrac- 
tor was  not  permissible  under  the  convey- 
ance. If  Stack  was  on  the  land,  not  as  the 
agent  or  servant  of  McLaurto,  his  heirs  or 
assigns,  then  he  was  a  trespasser  ab  toltio 
and  under  a  contract  that  he  would  tres- 
pass upon  the  platotlfTs  land  for  the  bene- 
fit of  the  defendant  The  defendant  receiv- 
ed the  benefit  of  the  trespass,  and  is  re- 
sponsible. It  Is  not  claimed  that  Stack  was 
the  assignee  of  the  timber  or  timber  rights.  It 
is  true  it  is  stated  to  the  evidence  that  Stack 
was  an  independent  contractor,  but  that  was  a 
conclusion  of  law  and  fact  and  not  a  fact 
merely,  and  the  statement  was  not  evidence. 
The  only  statement  of  fact  was  as  follows: 
"Q.  What  was  that  contract  between  the 
Sumter  Company  and  Mr.  Stack?  A.  Stat- 
ing for  a  price  they  would  pay  him  to  log 
timber  and  he  furnish  the  team  and  cut  it 
and  put  it  OIL  board  the  cars.*'  Agato :  **Q. 
What  have  you  got  to  say  about  the  Sumter 
Company  gotog  there  and  willfully  cutttog 
it?  A.  I  cannot  say  the  Sumter  Company 
did.  They  agreed  to  give  Stack  so  much  a 
thousand  to  cut  the  timber  and  put  on 
cars.**  Again:  **Q,  Did  the  Sumter  Lum- 
ber Company  have  anythtog  to  do  with  the 
cutting?  A.  Nothtog  whatever.'*  The  only 
statement  of  fact  was  that  Stack  had  agreed 
to  cut  and  load  the  timber  on  the  cars  at 
$6  per  thousand  feet 

It  is  true  it  is  said  tliat  they  did  not  in- 
terfere with  Stack  to  cutttog  the  timber,  but 
the  contract  must  give  them  no  power  to  In- 
terfere, and  there  was  no  such  evidence  here. 
I  do  not  thtok  the  evidence  was  sufficient  to 
make  Stack  an  todependent  contractor.  The 
defendant  was  engaged  to  manufticturing 
lumber,  and  bought  the  timber  and  rights  to 
enter  upon  the  land  and  cut  and  remove  the 
timber  from  McLaurln.  Now,  the  fact  that 
they  made  a  contract  with  Stack  to  cut  the 
timber,  and  load  it  on  the  cars  at  so  much 
per  thousand  feet,  was  tosufficlent  to  show 
that  Stack  was  an  independent  contractor. 
A  laborer  is  not  an  Independent  contractor 
who  agrees  to  cut  and  pile  wood  at  so  much 
per  cord,  even  though  his  employer  does  not 
as  matter  of  fact  interfere  with  the  cutting. 
Even  if  it  had  the  right  to  send  an  independ- 
ent contractor  (which  I  do  not  believe),  It 
must  show  by  the  nature  of  the  contract  that 
the  person  who  did  what  it  had  the  right  to 
do  was  an  independent  contractor,  and  not 
its  agent  or  servant  It  seems  to  me  that  if 
a  person  would  shield  himself  from  the  con- 
sequences of  the  negligent  conduct  of  a  de 
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partment  of  his  business,  under  the  plea  of 
independent  oontractor,  the  burden  is  upon 
him  to  prove  all  of  the  facta  that  make  him, 
who  would  otherwise  be  a  mere  servant,  an 
independent  contractor. 

I  think  Judge  Copes  was  absolutely  right 
in  withdrawing  from  the  jury  the  Issue  as 
to  independent  contractor.  The  statement 
that  the  company  had  no  right  to  Interfere 
in  Stack's  cutting  and  loading  the  timber 
was  in  argument,  and  not  in  evidence,  and, 
when  complaint  was  made  that  Stack  was 
improperly  doing  his  work,  they  undertook 
to  stop  him  and  control. 

I  think  the  Judgment  ought  to  be  aflbrmed. 

HYDRICK,  J.  I  think  the  Judgment  of 
the  circuit  court  should  be  affirmed.  There 
was  no  error  In  withdrawing  from  the  con- 
sideration of  the  Jury  the  defense  that  the 
tort  complained  of  was  done  by  an  independ- 
ent contractor,  though  I  think  the  court 
based  its  ruling  upon  the  wrong  ground; 
but  that  is  immaterial.  The  principle  of  In- 
dependent contractor  has  no  application  in 
this  case,  because,  under  the  law  applicable 
to  the  undisputed  evidence,  defendant  must 
be  held  to  have  ratified  the  alleged  unau- 
thorized act  of  Stack  in  cutting  plaintilTs 
timber,  by  accepting  the  benefit  of  hia^act, 
after  full  knowledge  of  the  facts.  There  is 
no  evidence  that  defendant  has  ever  disaf- 
firmed or  repudiated  the  act  of  Stack,  or  offer- 
ed to  return  to  plaintiff  the  timber  which  he 
cut,  or  to  pay  her  for  it  Upon  what  principle 
of  law  or  Justice  can  an  employer  retain  the 
benefit  of  an  unauthorized  act  of  one  em- 
ployed by  him  and  acting  for  him,  and  deny 
liability,  and  force  the  Injured  party  to  look 
alone  to  the  one  who  actually  committed  the 
tort  for  redress,  though  he  may  be  financially 
irresponsible?  The  defendant,  knowing  that 
Stack  had  cut  plaintiffs  timber,  allowed  him 
to  ship  it  to  its  lumber  mill,  accepted  it,  and 
manufactured  it  into  lumber  of  which  It  has 
received  the  benefit  I  know  of  no  principle 
of  law  under  which  defendant  can  escape 
liability  to  plaintiff  under  the  facts  stated. 
*'He  that  agreeth  to  a  trespass  after  it  is 
done  is  no  trespasser,  unless  the  trespass 
was  done  to  his  use  or  for  his  benefit.  ^^^ 
then  his  agreement  subsequent  amounteth  to 
a  commandment;  for  in  that  case  omnis 
ratihabitlo  retrotrahltur  et  mandato  sequipa- 
ratur."  4  Inst  317.  If  defendant  bad  re- 
ceived the  timber  In  ignorance  of  the  facts, 
its  retention  of  it,  and  of  the  proceeds  of  it, 
after  knowledge,  was,  in  law,  an  implied  rat- 
ification of  StaclTs  act  ab  initio.  1  A.  &  E. 
Enc.  Lu    (2d  Ed.)   1190. 

**The  ratification  of  an  unauthorized  act 
is  effective  more  frequently  by  Implication 
from  the  acts  and  conduct  of  the  person  in 
whose  behalf  the  act  is  done  Inconsistent 
with  any  intention  other  than  the  adoption 
of  such  act  than  by  express  words ;  the  rati- 
fication  being   inferred   from  circumstances 


which  the  law  considers  equivalent  to  an 
express  ratification."  1  A.  &  E.  Ena  L.  (2d 
Ed.)  1195.  "Implied  ratification  most  fre- 
quently arises  from  the  acceptance  of  bene- 
fits which  are  the  result  of  the  unauthorized 
acts,  for  where  one  with  full  knowledge^  re- 
ceives profits  or  benefits  he  may  be  presumed 
to  have  ratified  and  accepted  the  conditions 
by  which  they  are  effected."  1  A.  &  E.  Enc. 
L„  1196. 

In  the  note  on  page  1197,  1  A.  &  E.  Enc 
L.  (2d  Ed.),  it  is  said:  "If  a  principal  ap- 
propriates the  proceeds  of  a  trespass,  ratifi- 
cation is  properly  implied.  Exum  v.  Brister, 
35  Miss.  391 ;  Byne  v.  Hatcher,  75  Ga.  289." 

GARY,  C.  J.  (dissenting).  This  in  an  ac- 
tion for  damages. 

The  allegations  of  the  complaint  material 
to  the  questions  involved  are  as  follows: 
"That  before  the  death  of  Dr.  H.  T.  Abbott, 
the  husband  of  the  plaintiff,  who  was  then 
the  owner  of  said  land,  the  defendant  went 
upon  a  portion  of  said  tract  of  land,  without 
any  right  whatsoever  to  do  so,  and  did  cut 
and  remove  a  portion  of  the  pine  timber 
therefrom.  That  the  said  Dr.  EL  T.  Abbott 
stopped  the  defendant  from  cutting  the  tim- 
ber on  his  said  land,  and  the  defendant  was 
notified  not  to  enter  upon  said  land,  and  cut 
and  remove  any  more  of  said  timber  other 
than  that  which  had  been  sold  to  it  by  the 
said  Dr.  H.  T.  Abbott.  That  the  said  Dr. 
H.  T.  Abbott  has  since  departed  this  life, 
and  the  plaintiff  is  now  the  owner  of  said 
tract  of  land.  That  notwithstanding  said 
notice  to  the  defendant  not  to  enter  upon  said 
tract  of  land,  and  cut  and  remove  the  timber 
herein  sued  for,  the  defendant,  its  agents 
and  servants,  without  any  authority  from 
the  plaintiff,  and  without  any  right  to  said 
timber,  and  after  notice  not  to  enter  upon 
said  land,  In  willful  violation  of  the  plain- 
tiff's rights,  went  upon  said  tract  of  land, 
and  did  willfully  and  unlawfully  cut  down 
and  remove  and  destroy  65  pine  trees,  the 
property  of  the  plaintiff,  to  the  damage  of 
the  plaintiff  in  the  sum  of  $5(X)."  The  de- 
fendant denied  the  allegations  of  the  com- 
plaint, and  alleged  that  the  timber  was  cut 
by  T.  T.  Stack,  an  independent  contractor, 
for  whose  acts  the  defendant  was  in  no  wise 
responsible.  The  Jury  rendered  a  verdict  in 
favor  of  the  plaintiff  for  $100  actual  dam- 
ages, and  $2()0  punitive  damages,  and  the 
defendant  appealed. 

The  first  question  for  consideration  Is 
whether  there  was  error  on  the  part  of  his 
honor  the  Presiding  Judge  in  not  ruling  that 
the  plaintiff  in  proving  her  actual  damages 
was  restricted  to  the  commercial  value  of 
the  timber.  When  the  only  damages  to  real 
property  arise  from  the  loss  of  the  com- 
mercial value  of  the  trees  as  timber,  then  the 
rule  for  which  the  appellant  contends  would 
perhaps  be  applicable.  But,  when  the  com- 
mercial value  of  the  trees  would,  not  ad- 
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equately  compensate  the  plaintiff  for  the  ac- 
tual loss  sustained,  then  the  rule  does  not 
apply.  For  instance,  suppose  the  defendant 
had  cut  down  the  shade  trees  in  the  plaln- 
tilTs  yard,  it  could  not  escape  liability  by 
paying  such  an  amount  as  represented  the 
commercial  value  of  the  trees.  The  plaintiff 
thus  testified,  without  objection  to  such  tes- 
timony: "Q.  You  say  that  this  body  of  tim- 
ber, that  these  trees  were  cut  out,  were  near 
your  house  and  especially  valuable,  why  were 
they  especially  valuable,  why  any  better  than 
any  other  timber?  A.  Because  the  doctor 
prized  that;  that  had  been  there  all  his  life, 
and  he  reserved  it  for  his  own  private  use.'* 
It  will  thus  be  seen  that  the  commercial 
value  of  the  timber  would  not  have  been 
adequate  compensation  in  this  case. 

The  next  question  is  whether  there  was 
any  testimony  tending  to  show  that  the 
I^aintlff  was  entitled  to  punitive  damages. 
The  exceptions  raising  this  question  are  over- 
ruled, for  the  reason  that  there  was  testi- 
mony tending  to  sustain  the  allegations  of 
the  complaint 

The  last  question  raised  by  the  exceptions 
is  whether  his  honor  the  Presiding  Judge 
erred  in  withdrawing  from  the  consideration 
of  the  jury,  the  following  defense  interposed 
by  the  defendants: 

"First  This  defendant  further  answering 
the  complaint  alleges  that  some  time  since 
this  defendant  entered  into  a  contract  with 
one  T.  T.  Stack  for  the  purpose  of  logging  cer- 
tain timber  owned  by  this  defendant  in  the 
county  of  Sumter,  In  said  state,  and  this  de- 
fendant alleges  that  it  is  informed  and  be- 
lieves that  the  timber  sued  for,  or  a  part 
of  the  same,  was  cut  by  the  said  T.  T.  Stack. 

"Second.  That  the  contract  with  the  said 
T.  T.  Stack  and  this  defendant  was  that 
said  T.  T.  Stack  for  a  certain  consideration 
was  to  cut  and  log  certain  timber  owned 
by  this  defendant  and  being  other  timber 
than  that  described  in  the  complaint  and 
that  the  said  T.  T.  Stack  was  not  the  agent 
or  servant  of  this  defendant  but  an  inde- 
pendent contractor,  and,  if  the  said  T.  T. 
Stack  did  cut  the  timber  of  the  plaintiff,  that 
it  was  done  without  authority  from  this 
defendant  and  this  defendant  has  received 
no  benefit  therefrom,  and  is  In  no  way  re- 
sponsible therefor. 

"Third.  That  this  defendant  gave  the  said 
T.  T.  Stack  full  and  ample  instructions  as 
to  the  timber  owned  by  this  defendant,  and 
the  timber  that  the  said  T.  T.  Stack  was  to 
cut  for  this  defendant  was  owned  by  this 
defendant,  and  this  defendant  is  in  no  way 
responsible,  if  the  said  T.  T.  Stack  cut  the 
timber  of  the  plaintiff. 

"Fourth.  That  the  said  T.  T.  Stack  has  no 
authority  from  this  defendant  to  cut  the 
timber  of  the  plaintiff,  and,  If  he  did  cut 
the  said  timber,  that  was  cut  for  his  own 
use  and  benefit  and  without  authority  from 
this  defendant,  and  this  defendant  is   not 


liable  for  said  act  for  the  cutting  of  said 
timber." 

A.  A  Howell,  a  witness  for  the  defendant 
testified  as  follows: 

"Q.  Do  you  know  the  contract  had  be- 
tween the  Sumter  Lumber  Company  .and  Mr. 
T.  T.  Stack  for  the  cutting  of  this  timber? 
A  Yes,  sir;  I  do.  Q.  What  was  that  con- 
tract? 

"Mr.  Jennings:  I  object  to  the  contract 
between  Mr.  Stack  and  the  Sumter  Lumber 
Ck>mpany.  I  don't  care  anything  about  that 
If  they  sent  a  man  to  cut  timber,  and  he  cut 
our  timber — 

"Mr.  Molse:  We  set  up  the  defense  of  in- 
dependent contractor. 

"Mr.  Jennings:  That  would  be  hearsay 
as  to  this  lady.  They  can't  set  up  the  con- 
tract between  them  and  Mr.  Stack.  The 
question  is,  Did  the  Sumter  Lumber  Compa- 
ny cut  this  timber?  If  they  did,  they  are 
liable. 

"Mr.  Molse:  We  contend  that  Mr.  Stack 
was  an  independent  contractor,  that  he  had 
a  contract  to  go  there  and  cut  the  timber  for 
a  certain  amount  and,  if  he  cut  the  timber, 
we  are  not  liable.  He  was  an  independent 
contractor,  and  merely  had  a  contract  to  go 
there  and  cut  the  timber  for  so  much  a 
thousand,  and  deliver  on  cars  and  ship  to  us, 
and  that  Is  one  of  our  defenses. 

"Court:  Mr.  Molse,  I  think  it  is  responsive 
to  your  answer.    •    •    ♦ 

"Q.  What  was  that  contract  between  the 
Sumter  Company  and  Mr.  Stack?  A  Stat- 
ing for  a  price  they  would  p&y  him  to  log 
the  timber,  and  he  to  furnish  the  team  and 
cut  it  and  put  on  board  the  cars.  Q.  Put 
on  board  the  cars  at  Oswego?  A  Yes,  sir. 
Q.  How  much  a  thousand  to  pay  for  that? 
A  Six  dollars.  Q.  Was  he  to  cut  it  and  skid 
it  and  do  whatever  was  necessary  to  get  it 
out?  A.  Yes,  sir.  Q.  Did  the  Sumter  Lum- 
ber Company  have  anything  to  do  with  the 
cutting?  A.  Nothing  whatever.  Q.  Was  Mr. 
Stack  the  agent  or  employed  servant  of  the 
Sumter  Lumber  Company?  A  He  was  an  in- 
dependent contractor.  Q.  Has  he  ever  worked 
for  the  Sumter  Lumber  Company  as  agent  or 
servant  or  employ 6?  A  No,  sir;  only  in  one 
case.  Q.  Sir?  A  Only  one  case,  and  that 
was  a  different  proposition.  Q.  What  was 
that?  A  The  moving  of  a  boiler.  Q.  That 
had  nothing  to  do  with  the  cutting  of  tim- 
ber? A.  Thkt  had  nothing  to  do  with  this. 
Q.  So  he  was  an  independent  contractor  at 
the  time  he  cut  this  timber?  A  Yes,  sir. 
Q.  He  was  not  the  agent  of  the  company? 
A  No,  sir." 

His  honor  the  Presiding  Judge  thus  in- 
structed the  Jury  In  withdrawing  the  afore- 
said defense  from  their  consideration:  "As 
an  afllrmatlve  defense,  the  defendant  sets 
up  that  the  act  of  cutting  these  trees  was 
done  by  an  independent  contractor,  and  that, 
by  reason  of  having  been  so  done,  that  the 
defendant  is  not  liable.     If  that  is  a  good 
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defense  In  the  law,  then  it  would  be  the 
duty  of  the  defendant  to  prove  every  ma- 
terial allegation  contained  in  that  defense 
by  the  preponderance  of  the  testimony.  As 
It  is  shown  that  all  the  rights  of  the  de- 
fendant In  regard  to  these  trees  accrued  un- 
der the  contract,  I  don't  think  that  that  de- 
fense can  apply  in  this  case ;  hence  you  will 
not  consider  it  The  case  cited  here,  known 
as  Rogers  v.  Railroad  Ck>.,  the  rights  of  the 
railroad  in  that  case  did  not  accrue  under 
any  contract  In  this  case  the  rights  of  the 
defendant,  whatever  they  are,  accrued  un- 
der a  contract,  and  that  contract  is  in  evi- 
dence ;  hence,  as  I  view  the  law,  the  defend- 
ant cannot  escape  any  of  his  obligations  un- 
der that  contract  by  setting  up  that  any  vio- 
lation of  it,  or  that  in  removing  the  timber 
in  any  way — these  acts  were  done  by  an 
independent  contractor." 

In  the  case  of  Conlin  v.  Charleston,  15 
Rich.  201,  the  court  used  the  following  lan- 
guage (which  was  quoted  with  approval  in 
Banks  v.  Express  Co.,  73  S.  G.  211,  53  S.  E. 
166):  ''A  master  is  liable  for  the  negligence 
of  his  servant  engaged  in  his  business  because 
he  selects  his  servant  and  controls  him.  He 
should  not  be  answerable  for  acts  done  by  the 
servant  of  another,  or  by  that  other  who  is 
not  subject  to  his  control.  Therefore,  the 
owner  of  property  fixed  or  movable,  for  whose 
benefit  a  work  about  such  property  is  accom- 
plished, is  not  held  answerable  for  the  negli- 
gence of  an  independent  contractor  to  whom 
he  has  committed  the  work,  to  be  done  with- 
out his  control  in  its  progress."  If  the  trees 
were  felled  by  an  independent  contractor, 
the  defendant  was  not  responsible  for  such 
wrong.  It  was  for  the  Jury,  and  not  for  the 
circuit  Judge,  to  determine  whether  T.  T. 
Stack  was  an  agent  of  the  defendant  or  an 
independent  contractor,  and,  if  his  ruling 
should  be  sustained,  it  would  abrogate  the 
doctrine  that  a  third  party  is  not  responsible 
for  the  wrongful  acts  of  an  independent  con- 
tractor. 

The  exceptions  raising  this  question  are 
sustained. 

Judgment  reversed. 

WOODS,  J.  I  agree  with  the  CHIEF 
JUSTICE  that  there  was  evidence  to  go  to 
the  Jury  on  the  question  whether  the  tres- 
pass of  cutting  trees  on  the  lands  of  the 
plaintiff  was  not  done  by  an  Independent  con- 
tractor. PlaintifiTs  husband,  Dr.  Abbott,  con- 
veyed to  H.  J.  McLaurln  and  his  heirs  and 
assigns  the  timber  <m  certain  lands  describ- 
ed in  the  deed,  and  McLaurln  assigned  his 
rights  under  the  contract  to  the  defendant 
There  was  evidence  to  the  effect  that  the 
defendant  contracted  orally  with  one  Stack 
that  he  should  cut  the  timber  and  load  it 
on  the  cars  at  $6  for  every  thousand  feet; 
that  the  defendant  had  no  control  over  his 
work.  If  this  testimony  was  true,  then 
Stack  was  an  independent  contractor.     "A 


master  is  liable  for  the  negligence  of  his 
servant  engaged  in  his  business,  because 
he  selects  his  servant  and  controls  him.  He 
should  not  be  answerable  for  acts  done  by 
the  servant  of  another,  or  by  that  other  who 
is  not  subject  to  his  control.  Therefore  the 
owner  of  property  fixed  or  movable,  for 
whose  benefit  a  work  about  such  property  is 
accomplished,  is  not  held  answerable  for 
the  negligence  of  an  independent  contractor 
to  whom  he  has  committed  the  work  to  be 
done  without  his  control  in  its  progress." 
Conlin  V.  Charleston,  15  Rich.  201;  Rogers 
V.  Florence  R.  R  Co.,  31  S.  O,  878,  9  S.  E. 
1059;  Banks  v.  Express  Co.,  73  S.  C.  211, 
53  S.  EL  166.  The  numerous  authorities  in 
other  Jurisdictions  are  cited  in  26  Cyc  1546 
et  seq.  There  is  nothing  whatever  in  the 
conveyance  from  Dr.  Abbott  to  McLaurln 
that  prohibits  the  grantee  from  allowing  an 
independent  contractor  to  cut  the  timber; 
on  the  contrary,  the  right  is  expressly  given 
to  transfer  the  right  to  enter  and  cut  It 
follows  that,  if  Stack  was  an  independent 
contractor,  the  defendant  would  not  be  liable 
for  his  independent  trespass.  There  can  be 
no  doubt,  however,  that,  if  the  defendant 
participated  in  the  trespass,  it  would  be 
Jointly  liable  with  Stack.  The  evidence  Is 
by  no  means  conclusive  that  it  did  partici- 
pate in  it  by  accepting  the  benefits  of  it  af- 
ter knowledge  that  it  had  been  committed. 
The  evidence  on  this  subject  was  that  Wat- 
son, the  manager  of  the  defendant  company, 
told  Mr.  Epps  that,  when  he  went  to  the 
place,  he  found  that  the  trees  had  been  al- 
ready cut  The  testimony  left  an  important 
question  for  the  Jury,  whether  the  defend- 
ant had  received  and  used  the  timber  after 
notice  of  the  trespass  or  before;  for,  if  it 
was  received  even  from  an  independent  con- 
tractor and  converted  with  knowledge  that 
it  had  been  obtained  by  a  trespass  on  plain- 
tiff's lands,  then  I  agree  with  Mr.  Justice 
HTDRICK  that  the  defendant  would  be  a 
participant  in  the  trespass  and  liable  for 
actual  or  both  actual  and  punitive  damages 
according  to  the  circumstances.  But,  if  the 
defendant  received  it  from  an  independent 
contractor,  supposing  that  it  was  part  of  the 
timber  conveyed  by  Dr.  Abbott,  the  defend- 
ant would  not  be  a  participant  in  the  tres- 
pass, and  would  not  be  liable  as  a  trespasser 
for  either  punitive  or  actual  damages. 

But  even  if  Stack  was  an  independent  con- 
tractor, and  the  defendant  did  not  partici- 
pate in  the  trespass,  the  defendant  under  the 
facts  here  appearing  would,  nevertheless,  be 
liable  for  the  value  of  the  timber  as  prop- 
erty of  the  plaintiff  of  which  it  has  had  the 
benefit  According  to  the  undisputed  proof, 
the  defendant  received  plaintiff's  trees  from 
Stack  as  if  they  had  been  a  part  of  the  lot 
of  timber  which  it  acquired  under  the  con- 
veyance from  Dr.  Abbott  Defendant  was  to 
pay  Stack  $6  a  thousand  for  cutting  and 
loading  on  the  car&    Thus  the  timber  on  the 
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oars  recelvted  by  the  defendant  from  StadL 
represented  in  Its  bands  tbe  $6  paid  Stack 
for  cutting  plus  tbe  value  of  tbe  trees  be- 
fore tbey  were  cut.  To  tbe  extent  of  the 
value  of  the  standing  trees,  therefore,  how- 
ever innocent  the  defendant  may  have  been, 
It  was  enriched  by  the  property  of  plaintiff 
delivered  to  it  by  Stack,  and  to  the  extent 
of  that  enrichment  the  law  imputes  to  it,  as 
an  implied  contract,  the  obligation  to  pay 
the  plaintiff.  Ford  v.  Caldwell,  3  Hill,  248 ; 
Ryan  v.  Marsh,  2  Nott  &  McC.  156;  S,  a 
Terminal  Co.  v.  S.  C.  XL  R.  Co.,  52  S.  0. 
1,  29  S.  B.  565;  Kean  v.  Landrum,  72  S. 
C.  556,  52  S.  B.  421 ;  Luther  v.  Wheeler,  73 
S.  C.  83,  52  S.  E.  874,  4  L.  R.  A.  (N.  S.)  746, 
6  Ann.  Cas.  754;  35  Cyc.  60;  9  Cyc.  243.  It 
follows  that,  even  if  tbe  defendant  had  noth- 
ing to  do  with  the  trespass,  the  plaintiff 
would  be  entitled  to  bold  her  verdict  to  the 
extent  of  the  hundred  dollars,  the  actual 
value  of  tbe  standing  timber  found  by  the 
jury.  But,  if  Stack  was  an  independent  con- 
tractor, the  defendant  was  not  a  participant 
in  the  trespass,  and  would  not  be  liable  for 
punitive  damages.  On  these  last  issues,  in- 
volving the  practical  question  of  punitive 
damages,  the  error  of  the  circuit  judge  In 
charging  that  the  doctrine  of  independent 
contractor  had  no  application  was  prejudi- 
cial, and  I  think  there  should  be  a  new  trial. 


ill  Ga.  App.  790) 

ATLANTIC  COAST  LINE  R.  CO.  ▼. 
McREE.      (No,  4,326.) 

(Court  of  Appeals  of  Georgia.    Nov.  12,  1912.) 

(8yllahu9  by  the  Court.) 

Appeal  and  Erbor  (§  1005*)— Rkview—Suv- 
FiciBNCT  OF  Evidence. 

Though  the  evidence  in  support  of  tbe  ver- 
dict was  not  strong,  this  court  cannot  say  that 
there  was  not  sufficient  evidence  to  warrant  the 
verdict ;  and,  in  tbe  absence  of  any  assignment 
of  error  of  law,  the  verdict  having  been  ap- 
proved by  the  trial  judge,  this  court  does  not 
feel  authorized  to  interfere. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  38C0-3876,  3648-3950; 
Dec  Dig.  f  1005,»1 

Error  from  City  Court  of  Valdosta;  J. 
G.  Cranford,  Judge. 

Action  by  W.  S.  McRee  against  the  Atlan- 
tic Coast  Line  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Rennet  &  Branch,  of  Quitraan,  and  E.  K. 
Wilcox,  of  Valdosta,  for  plaintiff  in  error. 
Whitaker  &  Dukes  and  Denmark  &  Gritfln, 
all  of  Valdosta,  for  defendant  in  error. 

HILL,  C.  J.  Tills  was  a  suit  to  recover 
damages  alleged  to  have  been  sustained  by 
the  plaintiff  in  consequence  of  the  negligence 
of  the  defendant  railroad  company,  Its 
agents  and  servants,  in  settling  out  fire  on 
its  right  of  way,  and  In  burning  the  prop- 


erty of  the  plaintiff  as  described  In  bis  po- 
tltion.  The  allegations  of  the  petition  re- 
lated to  three  separate  fires,  which,  it  waa 
alleged,  had  occurred  through  the  negligence 
of  the  railroad  company  on  three  separate 
dates,  and  had  destroyed  many  of  the  pine 
trees  on  the  plaintiff's  land  adjacent  to  and 
abutting  on  the  right  of  way  of  the  railroad 
company.  The  specific  acts  of  negligence  al- 
leged were  as  follows:  (1)  The  locomotives 
of  the  defendant  company  were  not  equipped 
with  proper  and  suitable  spark  arresters, 
such  as  would  prevent  the  unnecessary  and 
unreasonable  escape  of  burning  cinders  and 
coals  therefrom ;  (2)  the  ash  pan  of  the  de- 
fendant, in  crossing  the  lands  of  petitioner, 
was  not  clean  and  reasonably  fi*ee  from  coals 
of  fire,  and  so  constructed  as  to  prevent  their 
falling  upon  the  track  and  along  the  right 
or  way  of  the  defendant;  (3)  that  the  en- 
gine, at  the  time  the  fires  occurred,  was  not 
properly  operated  by  the  engineer  in  charge 
of  it,  ih  that  the  engineer  caused  it  to  ex- 
haust steam  unnecessarily,  whereby,  and  be- 
cause of  such  defective  equipment,  live  coals 
and  cinders  were  thrown  along  the  right  of 
way;  (4)  the  defendant  company  had  negli- 
gently allowed  large  quantities  of  dead  grass, 
straw,  weeds,  and  decayed  wood  to  accumu- 
late upon  its  right  of  way  at  the  point  where 
the  fire  originated,  and  on  and  across  the 
right  of  way  through  petitioner's  land,  and 
the  grass,  straw,  weeds,  and  wood  were  very 
dry  and  In  a  highly  combustible  and  infiam- 
mable  state,  and  were  originally  set  on  fire  by 
the  coals  and  cinders  from  the  locomotive  in 
the  manner  described  in  the  petition.  The 
vierdict  was  for  the  plaintiff,  and  the  case  is 
here  for  review  exclusively  on  the  general 
statutory  grounds  only. 

Under  the  repeated  rulings  of  this  court, 
therefore,  If  there  was  any  evidence,  or  any 
reasonable  Inference  from  the  facts  in  evi- 
dence, to  supi)ort  the  verdict.  In  the  absence 
of  any  complaint  of  error  of  law,  this  court 
has  no  power  to  interfere  with  the  verdict 
The  rule  is  well  settled  in  this  state,  by  re- 
peated rulings  of  the  Supreme  Court,  that 
railroad  companies  are  liable  for  damages 
occasioned  by  fire  emitted  from  or  other- 
wise thrown  out  by  their  locomotives. 
Gainesville,  Jefferson  &  Southern  Railroad 
Co.  V.  Edraondson,  101  Ga.  747.  29  S.  E.  213 ; 
Southern  Railway  Co.  v.  Thompson,  129  Ga. 
367,  58  S.  R  1044.  In  such  cases  the  bur- 
den is  on  the  plaintiff  to  prove  the  fire,  that 
it  was  caused  by  the  locomotive  of  the  de- 
fendant, and  the  resulting  injury.  These 
facts  being  shown,  a  presumption  of  negli- 
gence arises  against  the  company,  and  it  la 
required  to  rebut  this  presumption  by  meet- 
ing and  overcoming  all  the  allegations  and 
proof  relating  to  negligence.  Civil  Code 
(1910),  S  2780;  Southern  Ry.  Co.  v.  Thomp- 
son, supra,  and  cases  cited  therein. 

The  evidence  in  the  present  record  dlsclos- 
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es  the  existence  of  three  separate  fires  on 
three  separate  occasions,  and  there  are  cir- 
cumstances from  which  the  Jury  were  au- 
thorized to  Infer  that  two  of  these  fires  were 
caused  by  coals  and  cinders,  or  sparks,  emit- 
ted from  the  locomotive  of  the  defendant 
railway  company,  and  that  these  sparks  or 
coals  of  fire  ignited  the  dry  grass  and  other 
dry  material  on  the  right  of  way  of  the  com- 
pany, and  the  fire  subsequently  spread  to 
adjacent  lands  of  the  plaintlflP,  causing  the 
Injury  described  in  the  petition.  The  cir- 
cumstances relied  upon  to  establish  this  in- 
ference were  not  strong  or  conclusive,  but 
we  cannot  say  that  they  were  not  sufficient 
for  the  purpose;  for  the  allegation  that  the 
right  of  way  was  covered  by  combustible 
material,  which  had  been  left  thereon  for 
some  time,  was  supported  by  the  testimony 
of  witnesses  for  the  plaintiff,  and,  although 
denied  by  the  defendant's  witnesses,  this 
was  a  matter  for  the  Jury.  It  has  been  dis- 
tinctly held  by  the  Supreme  Court  that  If  the 
railroad  company  is  wanting  in  ordinary  care 
in  permitting  grass,  weeds,  rotten  wood,  and 
other  combustible  material  to  accumulate  on 
its  right  of  way,  and  as  a  result  thereof  the 
property  of  the  adjacent  owner  is  damaged 
by  the  fire  which  originated  on  the  right  of 
way  through  sparks,  or  coals,  or  cinders 
emitted  from  passing  locomotives,  this  would 
amount  to  actionable  negligence.  Port  Royal 
&  Western  Carolina  Ry.  Co.  v.  Griflin,  88  Ga. 
173,  12  S.  E.  303;  Georgia  Railroad  Co.  v. 
Lawrence,  74  Ga.  534;  Southern  Ry.  Co.  v. 
Thompson,  supra;  Atlantic  Coast  Line  R. 
Co.  V,  Davis.  5  Ga.  App.  217,  62  S.  B.  1022. 

While  there  is  no  direct  evidence  that  the 
fires  in  the  present  case  were  due  to  coals 
of  fire,  or  sparks,  or  cinders  from  a  passing 
locomotive,  yet  the  circumstances  tending  to 
establish  the  afllrmative  of  this  proposition 
possessed  some  probative  value.  The  fires 
were  seen  a  few  minutes  after  the  locomotive 
had  passed  the  place  where  they  occurred, 
and  they  apparently  began  from  coals  or 
sparks  or  cinders  coming  in  contact  with  the 
cross-ties  of  the  railroad  company,  and  fires 
had  been  frequently  caused  by  locomotives  in 
this  manner  on  other  occasions.  The  pre- 
sumption of  negligence,  thus  raised  against 
the  railroad  company,  was  not  overcome. 
Even  the  evidence  in  behalf  of  the  defendant 
company  as  to  the  condition  of  the  engine 
was  not  clear  and  conclusive.  The  evidence 
on  this  point  was  purely  negative  in  charac- 
ter, to  wit,  that,  so  far  as  the  engineer  and 
conductor  knew,  the  engine  was  in  good 
order  and  equipped  with  proper  spark  arrest- 
ers, and  these  arresters  were  in  good  con- 
dition. 

It  would  be  profitless  to  extend  an  analysis 
of  the  evidence.  It  is  sufficient  to  say  that 
there  were  circumstances  from  which  the 
Jury  could  infer  that  the  fires  which  were 
clearly  shown  to  have  taken  place  were  caus- 
ed by  sparks,  or  cinders,  or  coals  emitted  from 


a  passing  locomotive  of  the  defendant  com- 
pany, and  that  the  presumption  of  negligence, 
raised  against  the  company  by  proof  of  these 
facts,  was  not  clearly  overcome.  While  we 
are  not  entirely  satisfied  with  the  verdict, 
still  it  was  a  matter  for  the  Jucy,  and,  in  the 
absence  of  any  complaint  of  error  of  law, 
we  do  not  feel  authorized  to  interfere. 
Judgment  affirmed. 

(U  Oa.  App.  772) 

PARRISH  V.  TAGGART-DELPH  LUMBER 

CO.     (No.  4,206.) 

(Court  of  Appeals  of  Georgia.    Nov.  12,  1912.) 

(Syllahua  by  the  Court.) 

Biixa  AND  Notes  (S  85*)  —  Bill  of  Bx- 
chanqe>~-Aqreem£nt  to  Accept. 

A  written  agreement  to  accept  a  bill  of  ex- 
change to  be  drawn  in  the  future  is  valid  and 
binding,  if  the  bill  is  drawn  in  strict  accordance 
with  the  provisions  of  the  agreement  and  with- 
in a  I'easouabie  time,  in  favor  of  any  person 
who  on  the  faith  thereof  receive  the  bill  for  a 
valuable  consideration. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  If  149-162 ;   Dec.  Dig.  {  85.*] 

Error  from  Superior  Court,  Cliatham  Coun- 
ty ;   W.  G.  Charlton,  Judge. 

Action  by  Perry  Parrisb  against  the  Tag- 
gart-Delph  Lumber  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

D.  S.  Atkinson,  of  Savannah,  for  plaintiff 
In  error.  W.  L.  Clay,  of  Savannah,  for  de- 
fendant in  error. 

POTTLE,  J.  The  petition  contained  two 
counts.  In  the  first  count  it  was  alleged  that 
the  defendant  authorized  the  firm  of  Brovm 
&  Roberson,  by  telephone  and  by  writing,  to 
draw  on  the  defendant  for  the  sum  of  $100, 
and  defendant  would  pay  the  draft  so  drawn ; 
that  they  drew  the  draft,  and  that  the 
plaintiff,  relying  on  the  telephone  conver- 
sation and  the  written  authority  from  the  de- 
fendant, bought  the  draft  from  Brown  & 
Roberson,  paying  value  therefor,  and  without 
knowledge  of  any  equities  existing  between 
the  parties  or  of  any  reason  why  the  defend- 
ant should  not  pa:^  the  draft.  The  written 
authority  relied  on  was  in  the  form  of  a 
letter  addressed  to  Brown  &  Roberson,  and 
was  as  follows:  "We  also  confirm  the  writ- 
er's conversation  regarding  the  car  load  of 
330  7x8  and  7x9—8'  6"  heart  pine.  We  wU! 
pay  your  draft  for  $100  against  bill  of  lading 
for  this  car  load."  Authority  to  draw  the 
draft  was  given  on  January  5th,  and  the 
draft  was  drawn  and  discounted  by  the  plain- 
tiff on  January  7th.  In  the  second  count  it 
was  alleged  that  Brown  &  Roberson  shipped 
to  the  defendant  a  car  load  of  cross-ties  of 
the  net  value  of  $100,  which  ties  were  re- 
ceived and  accepted  by  the  defendant  on 
January  18,  1911;  that  on  that  day  Brown 
&  Roberson  sold  to  the  plaintiff  the  written 
order  on  the  defendant  for  the  proceeds  of 
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the  car  of  ties,  tlie  plaintiff  paying  yalue  for 
said  order;  that  defendant  had  failed  and 
refused  to  pay  plaintiff  the  value  of  the  ties, 
or  any  part  thereof.  The  evidence  relied  on 
was  in  the  form  of  a  letter  addressed  hy 
Brown  &  Roberson  to  the  defendant,  request- 
ing it  to  pfty  the  plaintiff  the  proceeds  of 
the  car  of  ties  sent  to  the  defendant  on  Jan- 
uary 11,  1911.  The  trial  Judge  struck  the 
first  count  of  the  petition  on  demurrer,  and 
after  hearing  the  evidence  upon  the  second 
count  directed  a  verdict  in  favor  of  the  de- 
fendant In  the  bill  of  exceptions  error  is 
assigned  upon  the  verdict  and  Judgment  in 
favor  of  the  defendant,  upon  the  ground  that 
the  ruling  sustaining  the  demurrer  and  dis- 
missing the  first  count  in  the  petition  was 
controlling  in  effect,  and  that,  that  Judgment 
being  erroneous,  the  verdict  and  Judgment 
in  favor  of  the  defendant  Is  not  a  legal  ter- 
mination of  the  case. 

Upon  this  assignment  of  error  it  is  neces- 
sary only  to  consider  the  ruling  sustaining 
the  demurrer  to  the  first  count  of  the  peti- 
tion. The  question  thus  presented  is  whether 
or  not  written  authority  to  draw*  a  draft 
amounts  in  law  either  to  an  acceptance  of 
the  draft  when  drawn,  or  to  such  a  promise 
that  an  action  for  the  breach  of  it  can  be 
maintained  by  one  who  suffered  loss  on  ac- 
count of  having  acted  upon  the  faith  of  the 
promise.  The  statute  of  frauds  requires  the 
acceptance  of  a  bill  of  exchange  to  be  in 
writing.  Civil  Code  1910, 1  3222,  subd.  8.  By 
virtue  of  our  adopting  act,  the  common  and 
statute  law  of  England,  as  it  prevailed  on 
the  10th  of  May,  1776,  became  a  part  of  the 
law  of  this  state,  except  in  so  far  as  it  was 
unsnited  to  our  conditions.  The  decisions  of 
the  English  courts  construing  the  common 
and  statute  law  of  England,  which  were  in 
existence  upon  the  day  last  mentioned,  are 
accepted  in  this  state  as  conclusive  evidence 
of  what  was  the  common  and  statute  law 
of  England  at  that  time.  The  decisions  of 
the  English  courts  made  subsequently  to  the 
date  of  the  adopting  statute  and  contraven- 
ing decisions  made  prior  to  that  date  have  no 
binding  force  in  this  state.  The  presumption 
is  that  the  General  Assembly,  in  passing  the 
adopting  act,  intended  to  adopt  the  common 
and  statute  law  of  England  as  it  was  under- 
stood and  construed  at  the  date  of  the  adopt- 
ing act  Thornton  v.  Lane,  11  Ga.  459-500 ; 
McMillan  v.  Harris,  110  Ga.  72-75,  85  S.  E. 
334,  48  L.  R.  A.  345,  78  Am.  St  Rep.  93; 
Moss  V.  Wood,  R.  M4  Charlt  42.  There  being 
no  decision  of  the  Supreme  Court  of  this 
state  authoritatively  adjudicating  the  ques- 
tion presented  for  decision,  it  becomes  neces- 
sary to  ascertain  what  was  the  law  of  Eng- 
land upon  the  subject  at  the  time  of  our 
adopting  statute. 

After  a  careful  examination  of  the  Eng- 
lish decisions,  the  question  seems  to  be 
settled  by  the  decision  Id  Pillans  v.  Van 
Mlerop,  S  Burr.  1663.    In  that  case  suit  was 


brought  to  enforce  a  written  agreement  to 
honor  a  bill  to  be  drawn  In  future.  The 
Judges  presiding  were  Lord  Mansfield  and 
Justices  Wllmot,  Tates,  and  Aston.  Lord 
Mansfield  expressed  the  following  opinion: 
''This  is  Just  the  same  thing  as  \t  White 
had  drawn  on  Van  Mierop  &  Hopkins,  pay- 
able to  the  plaintiffs.  It  had  been  nothing 
to  the  plaintiffs,  whether  Van  Mierop  &  Co. 
had  effects  of  White's  in  their  hands,  or  not, 
if  they  had  accepted  his  bill.  And  this 
amounts  to  the  same  thing:  'I  will  give  the 
bill  due  honor'  is,  in  effect,  accepting  it.  If 
a  man  agrees  'that  he  will  do  the  formal 
part,'  the  law  looks  upon  it  (in  the  case  of 
an  acceptance  of  a  bill)  as  if  actually  done. 
This  is  an  engagement  *to  accept  the  bill,' 
if  there  was  a  necessity  to  accept  it,  and  to 
pay  it,  when  *due,'  and  they  could  not  aft- 
erwards retract  It  would  be  very  destruc- 
tive to  trade,  and  to  trust  in  commercial 
dealing,  if  they  could."  Mr.  Justice  Wllmot 
said:  "The  true  reason  why  the  acceptance 
of  a  bill  of  exchange  shall  bind  Is  not  on 
account  of  the  acceptor's  having  or  being 
supposed  to  have  effects  in  hand,  but  for 
the  convenience  of  trade  and  commerce. 
*Fides  est  servanda.'  An  acceptance  for  the 
honor  of  the  drawer  shall  bind  the  acceptor; 
so  shall  a  verbal  acceptance.  And  whether 
this  be  an  actual  acceptance,  or  an  agree- 
ment to  accept,  it  ought  equally  to  bind.  An 
agreement  *to  accept  a  bill  to  be  drawn  in 
future'  would  (as  it  seems  to  me)  by  connec- 
tion and  relation  bind,  on  account  of  the 
antecedent  relation.  And  I  see  no  difference 
between  its  b^ng  before  or  after  the  bill 
was  drawn.  Here  was  an  agreement  sufiS- 
cient  to  bind  the  defendants  to  pay  the  bill. 
Agreeing  'to  honor  It'  is  agreeing  to  pay  It" 
Mr.  Justice  Yates  announced  the  following 
view:  "A  promise  *to  accept'  is  the  same 
as  an  actual  acceptance.  And  a  small  mat- 
ter amounts  to  an  acceptance;  and  so  says 
MoUoy,  lib.  2,  c.  10,  {  20.  And  an  acceptance 
will  bind,  though  the  acceptor  has  no  effects 
of  the  drawer  in  his  hands^  and  without  any 
consideration.  Symons  v.  Parmlnter,  Hll. 
1747,  21  Geo.  II,  B.  R.  And  a  bill  accepted 
for  the  honor  of  the  drawer  will  also  bind. 
*  •  •  But  even  If  it  did  not  amount  to 
an  actual  acceptance,  yet  it  would  equally 
bind  the  defendants.  They  would  be  equally 
obliged  to  perform  the  effect  of  their  un- 
dertaking." Mr.  Justice  Aston  thus  tersely 
announced  his  opinion:  "This  must  be  con- 
sidered as  a  commercial  transaction,  and  is 
a  plain  case.  The  defendants  have  under- 
taken to  honor  the  'plaintiff's  draft'  There- 
fore they  are  bound  to  pay  it" 

It  will  thus  be  seen  that  the  Justices  who 
presided  at  the  argument  of  the  case  Just 
cited  were  unanimously  of  the  opinion  that 
a  written  agreement  to  accept  a  bill  to  be 
drawn  in  future  was  tantamount  to  an  ac- 
ceptance of  the  bill,  and  was  enforceable  In 
the  same  manner  and  to  the  same  extent  that 
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an  actual  acceptance  would  have  been  en- 
forced. There  was  no  question  In  tliat  case 
with  reference  to  whether  the  bills  were 
seasonably  drawn  after  the  agreement  to  ac- 
cept The  bills  were  drawn  by  persons  who 
had  previously  honored  drafts  of  another 
person  drawn  upon  the  defendant  The 
plaintiffs  thus  stood  In  substantially  the 
same  position  as  stands  the  plaintiff  in  the 
present  case;  that  is  to  say,  the  bills  were 
drawn  upon  the  faith  of  the  agreement  of  the 
defendants  to  pay,  and  the  plaintiffs  parted 
with  money  amounting  to  the  face  of  the 
draft  upon  the  faith  of  this  agreement  This 
decision  is  as  binding  upon  the  courts  of 
Georgia  as  would  be  a  decision  of  onr  own 
court. 

It  is  true  that  the  rule  announced  In  Pil- 
lans  Y.  Van  Mierop,  supra,  was  modified  to 
some  extent  by  later  English  decisions.  For 
instance,  in  Johnson  ▼.  CoUings,  1  East,  63, 
it  was  held  that  a  mere  promise  of  a  debtor 
to  his  creditor  that,  if  he  would  draw  a  bill 
apon  him  for  the  amount  of  his  demand  he 
shonld  then  have  the  money  and  would  pay 
it,  does  not  in  law  amount  to  an  acceptance 
of  the  bill  when  drawn;  and  an  Indorsee  for 
a  valuable  consideration,  between  whom  and 
the  drawee  no  communication  passed  at  the 
time  of  his  taking  the  bill,  can  neither  re- 
cover upon  the  count  as  for  an  acceptance, 
nor  on  the  general  counts  as  for  money  had 
and  received.  Serjt.  Williams,  representing 
the  plaintiff,  relied  upon  the  decision  in  Pil- 
lans  V.  Van  Mierop,  supra.  Lord  Kenyon, 
in  his  opinion,  did  not  refer  to  this  decision, 
but  stated  that  he  was  not  disposed  to  say 
that  ''a  promise  to  accept  a  bill  before  it  is 
drawn  is  equally  binding  as  if  made  after- 
wards." Grose,  J.,  said:  '*No  authority  has 
been  cited  to  show  that  by  the  law  merchant 
a  mere  promise  to  accept  a  bill  to  be  drawn 
in  future  amounts  to  an  actual  acceptance 
of  the  bill  when  drawn.**  Le  Blanc,  J., 
seemed  to  recognize  that  the  question  was 
adjudicated  in  the  case  of  Plllans  v.  Van 
Mierop,  but  stated  that  Lord  Mansfield  had. 
In  the  case  of  Plerson  v.  Dunlop,  Cowp.  573, 
modified  the  doctrine  announced  in  that  de- 
cision and  announced  the  true  rule  to  be: 
"It  has  been  truly  said,  as  a  general  rule, 
that  the  mere  answer  of  a  merchant  to  the 
drawer  of  a  bill,  saying  he  will  duly  honor 
it,  is  no  acceptance,  unless  accompanied  with 
drcamstances  which  may  induce  a  third  per- 
son to  take  the  bill  by  indorsement;  but,  if 
there  are  any  such  circumstances,  it  may 
amount  to  an  acceptance,  though  the  an- 
swer be  contained  in  a  letter  to  the  drawer." 
Lord  Kenyon  added  that  in  his  opinion  the 
rule  thus  announced  by  Lord  Mansfield  was 
carrying  the  doctrine  of  Implied  acceptance 
*^  the  utmost  verge  of  the  law."  In  Bank 
of  Ireland  v.  Archer,  11  Mees.  &  W.  883,  de- 
cided by  the  Court  of  Exchequer  in  1843,  it 
was  definitely  ruled  that  a  parol  promise  to 
accept  a  foreign  bill  of  exchange  before  it 
was  drawn  would  not  amount  to  an  accept- 


ance, even  though  such  promise  had  been 
communicated  to  the  indorsees  (the  plain- 
tiffs) and  the  bill  had  been  taken  by  them 
on  the  faith  of  it 

The  only  decision  of  the  Supreme  Court  of 
Georgia  bearing  upon  this  question  that  has 
been  brought  to  our  attention  is  in  Atlanta 
National  Bank  v.  Northwestern  Fertilizing 
Co.,  83  Ga.  356, 9  S.  E.  671.  The  question  was 
not  directly  involved,  but  in  the  opinion  Mr. 
Chief  Justice  Bleckley  remarked  that  "the 
rule  touching  agreements  for  acceptance  up- 
on which  an  action  will  lie  seems  to  be  that 
an  authority  to  draw  is  equivalent  to  an 
acceptance,  but  should  be  express  and  special 
in  its  character,  and  describe  with  sufi9cient 
certainty  the  bill  to  be  drawn."  In  Ameri- 
ca there  is  great  contrariety  of  opinion. 
Some  courts  hold,  that  a  promise  in  writing 
to  accept  an  existing  bill  amounts  to  an  ac^ 
ceptance,  whereas  a  promise  to  accept  a  non- 
existing  bill  does  not  Some  hold  that  a  ver- 
bal promise  to  pay  a  bill  to  be  drawn  in  the 
future,  which  has  been  acted  on  by  the  prom- 
isee, would  be  binding;  but  the  great  weight 
of  authority  seems  to  be  that  a  verbal  prom- 
ise to  pay  either  an  existing  bill  or  one  to 
be  drawn  in  the  future  would  not  be  bind- 
ing. It  is  doubtless  true  that  under  excep- 
tion 3  of  the  statute  of  frauds— that  is, 
where  there  lias  been  such  part  performance 
of  the  contract  as  would  render  it  a  fraud 
on  the  part  of  the  promisor  to  fail  to  com- 
ply— ^a  case  might  arise  where  even  ai  ver- 
bal promise  to  accept  a  bill  would  be  en- 
forced. Civil  Code  1910,  |  3223.  But,  even 
If  such  a  promise  will  ever  be  enforced,  it 
would  seem  to  be  clear  that  it  must  have 
been  made  directly  to  the  party  who  parted 
with  the  money  or  other  valuable  property 
upon  the  faith  of  the  promise. 

Of  course,  there  are  certain  essentials 
which  must  be  present  before  even  a  written 
promise  to  accept  a  nonexisting  bill  will 
amount  in  law  to  a  promise  capable  of  en- 
forcement In  the  first  place^  the  bill  must 
be  drawn  within  a  reasonable  time  after  the 
promise  to  accept  is  made;  in  the  second 
place,  the  promise  should  describe  the  bill 
to  be  drawn  in  terms  suflSciently  definite, 
and  the  bill  must  be  drawn  in  strict  com- 
pliance with  the  promise;  and,  in  the  third 
place,  the  bill  must  have  been  taken  upon  a 
sufficient  consideration  and  upon  the  faith 
of  the  promise.  The  rule  is  thus  stated  in 
7  Cyc.  767:  "An  agreement  to  accept  a  bill 
to  be  drawn  is  in  effect  the  acceptance  of 
such  bill,  if  the  bill  is  drawn  in  strict  ac- 
cordance with  the  provisions  of  the  agree- 
ment and  within  a  reasonable  time,  in  favor 
of  any  person  who  on  faith  thereof  received 
the  bill  for  a  valuable  consideration.  Reli- 
ance on  the  agreement  is  a  sufficient  consid- 
eration for  it  The  agreement  may  be  con- 
ditional on  some  act  on  the  part  of  the  draw- 
er. The  bill  must  be  clearly  and  particular- 
ly described  in  the  agreement  and  should 
be  payable  at  a  time  certain.    It  has  been 


166 


T6  SOUTHEASTERN  REPORTER 


(Ga. 


held  that  there  was  no  acceptance  where  It 
was  payable  after  sight.  Authority  to  draw 
a  bill  is  an  implied  agreement  for  accept- 
ance on  the  part  of  the  drawee  who  gives 
authority,  and  may  cover  one  or  more  fu- 
ture acceptances."  See,  also,  Daniel  on  Ne- 
gotiable Instruments  (5th  Ed.)  8  550  et  seq.; 
2  Randolph  on  Commercial  Paper  (2d  Ed.) 
i  614  et  seq. 

The  allegations  of  the  first  count  of  the 
petition  bring  the  case  within  the  rule  where 
a  written  agreement  to  accept  a  bill  to  be 
drawn  in  the  future  is  binding  on  the  prom- 
isor. The  agreement  to  accept  definitely  de- 
scribed the  bUl  to  be  drawn,  the  bill  was 
drawn  in  strict  accordance  with  the  agree- 
ment, it  ¥ra8  drawn  within  a  reasonable  time 
after  the  promise  was  made,  and  it  was  tak- 
en by  the  plaintiff  upon  the  faith  of  the 
promise.  This  being  so,  the  first  count  of 
the  petition  stated  a  cause  of  action,  and 
consequently  we  are  of  the  opinion  that  the 
court  erred  in  dismissing  it  upon  general 
demurrer.  In  so  far,  however,  as  the  plain- 
tiff sought  to  recover  upon  the  promise  bas- 
ed upon  the  telephone  conversation,  we  do 
not  think  he  stated  a  case.  The  promise  was 
not  made  to  the  plaintiff,  and  was  not  with- 
in any  of  the  exceptions  to  the  statute  of 
frauds.  Our  conclusion  Is  that  the  direction 
of  the  verdict  in  favor  of  the  defendant  up- 
on the  second  count  in  the  petition  should 
be  reversed,  because  of  the  antecedent  error 
committed  by  the  court  in  dismissing  the  first 
count,  of  the  petition  upon  general  demurrer, 
and  that  the  whole  case  should  be  sent  back 
for  trial. 

After  the  foregoing  opinion  had  been  filed 
and  a  Judgment  of  reversal  entered,  the  opin- 
ion was  withdrawn  and  the  judgment  va- 
cated, on  motion  for  rehearing,  and  a  rear- 
gument  was  ordered,  that  counsel  for  the 
defendant  in  error  might  have  an  opportuni- 
ty to  present  more  fully  his  views  upon  the 
contention  that,  the  agreement  to  accept 
having  been  conditional,  no  cause  of  action 
was  set  forth  in  the  first  count,  because  the 
plaintiff  did  not  allege  a  compliance  with 
the  conditions.  In  the  original  opinion  the 
court  did  not  question  the  correctness  of 
counsel's  contention  that,  where  a  written 
promise  to  accept  a  bill  to  be  drawn  in  the 
future  is  made  upon  specified  conditions, 
the  bill  must  be  drawn  in  strict  accordance 
with  the  promise,  and  compliance  with  the 
conditions  must  be  shown  before  a  recovery 
can  be  had  upon  the  promise  as  an  accept- 
ance. Marshall  v.  Clary,  44  Ga.  511 ;  Guar- 
anty Trust  Co.  V.  Grotrian,  114  Fed.  433,  52 
C.  C.  A.  235,  57  L.  R.  A.  689;  s.  c„  186  U.  S. 
486,  22  Sup.  Ct  943,  46  L.  Ed.  1261;  Han- 
nay  V.  Guaranty  Tru^t  Co.  (C.  C.)  187  Fed. 
686.  Nor  do  we  question  the  general  propo- 
sition contended  for,  that  the  plaintiff  should 
allege  the  performance  of  the  conditions  up- 
on which  the  promise  to  accept  was  made. 


In  the  present  case,  however,  the  suit  was 
brought  in  a  Justice's  court,  where  niceties 
of  pleadings  are  not  required,  and  such 
particularity  of  averment  is  not  demanded 
as  is  necessary  in  a  superior  or  city  court 
This  court  has  gone  quite  far  in  upholding 
statements  of  causes  of  action  in  Justices* 
courts.  One  of  the  more  recent  precedents 
is  found  in  Atlantic  Coast  Line  R.  Co.  v. 
Lane,  9  Ga.  App.  524,  71  S.  E.  918,  where  it 
was  held  that  an  action  for  damages  to  per- 
sonal property  would  not  be  dismissed,  ev^n 
though  there  was  no  express  allegation  of 
negligence;  it  being  implied,  from  the  gen- 
eral averment  of  damage,  that  the  plaintiff 
intended  to  charge  the  defendant  with  neg- 
ligence. In  the  present  case  the  plaintiff 
alleges  that  the  defendant  authorized  the 
draft  to  be  drawn  by  a  writing,  a  copy  of 
which  was  exhibited,  and  that  the  plaintiff, 
**relying  on  •  •  •  said  written  authori- 
ty, bought  said  draft"  The  demurrer  was 
general,  and  as  against  such  a  demurrer  it 
will  be  held  that  the  plaintiff  sufBciently  al- 
leged that  the  draft  was  drawn  in  strict  ac- 
cordance with  the  order.  If  in  fact  it  was 
not,  the  defendant  can  show  It  and  defeat 
the  action.  We  therefore  adhere  to  the  opin- 
ion that  the  Judgment  of  the  court  below 
should  be  reversed. 
Judgment  reversed. 


(U  Ga*  Api>.  799) 

DILL  v.   MAYOR,   ETC.,  OF  CITT  OF 
WASHINGKTON.     (No.  4,480.) 

(Court  of  Appeals  of  Georgia.    Nov.  12,  1912.) 

(SyUahun  hy  the  Court.) 

1.  CaimNAL  Law  (f  1080*)*— AppeaI/-Objso* 
TiONS  Not  Raised  Below. 

A  municipal  ordinance,  for  a  violation  of 
which  the  accused  was  convicted  by  the  mu- 
nicipal court,  cannot  be  challenged  as  invalid 
for  the  first  time  in  this  court.  '  If  the  ordi- 
nance for  any  reason  is  invalid,  it  must  be 
first  attacked  in  the  lower  or  trial  court.  Sut- 
ton V.  Mayor  and  Council  of  Washington,  4 
Qa.  App.  30,  60  S.  E.  811. 

.  [Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2619-2621,  2620,  2632, 
2653;    Dec.  Dig.  {  1030.*] 

2.  Iinx>xiCATiNO   LiQUOBs    (§   238*)— Viola- 
TioN  of  Ordinance— Sufficisnot  of  Evi« 

DENCE. 

Assuming,  as  this  court  must  do,  hi  the 
absence  of  any  attack  on  the  ordinance  in  the 
trial  court,  that  it  is  valid,  the  presumption 
which  the  ordinance  raised  against  the  ac- 
cused, from  the  finding  of  five  gallons  of  in« 
toxicating  liquors  in  his  possession  in  the  mu* 
nicipality,  was  not  rebutted  by  the  evidence; 
and  while  the  statement  made  by  the  accused, 
as  explanatory  of  his  possession  of  the  liquor, 
if  true,  would  have  been  sufficient  to  rebut  the 
presumption  of  guilt  raised  against  him  by  the 
ordinance,  yet  the  credit  which  should  be  given 
to  this  statement  was  entirely  a  matter  for 
the  municipal  court. 

[Ed.  Note.— For  other  cases,  see  Intoxicat* 
ing  Liquors,  Cent.  Dig.  Si  324-330;  Dec.  Dig. 
i  238.*] 
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Error  Crom  Superior  Court,  Wilkes  Coun- 
ty; B.  F.  Walker,  Judge. 

T.  T.  Dill  was  convicted  of  violating  an 
ordinance  of  the  City  of  Washington,  and 
brings  error.    Affirmed. 

CoUey  &  Colley,  of  Washington,  for  plain- 
tiff in  error.  W.  A.  Slaton,  of  Washington, 
and  Thos.  J.  Brown,  Sol.  Gen.,  of  BOherton, 
for  defendant  in  error. 

HILIi^  <X  J.    Judgment  affirmed. 


(U  Oa.  App.  77») 

CENTRAL  GEX)RGIA  POWER  OO.  v.  PAR- 
NELL.    (No.  4,229.) 

(Court  of  Appeals  of  Georgia.    Nov.  12,  1912.) 
(Synahni  by  th0  Court.) 

1.  COBPOBATIONS   (|   608)— ACTIONS— VENUB. 

An  action  ez  delicto  may  be  brought 
against  a  domestic  corporation  in  the  county 
where  the  cause  of  action  originated,  provided 
service  can  be  perfected  upon  the  corporation 
in  the  manner  prescribed  by  CKvil  Code  1910, 
f  225a 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dif.  if  1935-1939,  1942-^6; 
Dec.  Dig.  I  503.^ 

2.  COBPORATIONB     (§     503*>— ACTIONB— VBNUK 

—* •Place  or  Business.'* 

A  plant  for  the  manufacture  and  distribn- 
tion  of  electrical  power,  at  which  is  maintain- 
ed a  large  force  of  laborers,  under  the  con- 
trol of  a  superintendent  or  foreman,  is  a  "place 
of  business,*'  within  the  meaning  of  the  sec- 
tion of  the  Oode  above  cited,  and  an  action 
ex  delicto  npon  a  cause  of  action  originating 
in  a  county  where  such  a  place  of  business  is 
maintained  may  be  brought  in  that  county, 
notwithstanding  the  principal  office  of  the  cor- 
poration owning  the  business  is  by  its  char^ 
ter  located  in  another  county,  where  its  direc- 
tors meet  and  its  financial  operations  are  con- 
ducted. 

[Bd.  Note.— For  other  cases,  see  Corpora- 
tions, Ont  Dig.  if  1985-1939,  1942-1946; 
Dec   Dig.  i  603.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  6,  pp.  539(M^2.] 

8,  CoBPOBATions  (I  607*)— AonoNB— SSSVIOB 

OP  PnOGXBS. 

If  a  domestic  corporation  has  a  place  of 
business  where  such  a  cause  of  action  origi- 
nates, service  upon  the  agent  of  the  corpora- 
tion having  the  management  of  such  a  place 
of  business  in  tiiat  county  is  sufficientt  without 
reference  to  the  official  titie  or  the  particular 
duties  of  the  agent. 

[Eid.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §§  1971-1974,  1976-2000; 
Dec  Dig.  I  607.*] 

Error  from  City  Court  of  Jackson;  H.  M. 
Fletcher,  Judge 

Action  by  O,  N.  Pamell  against  the  Cen- 
tral Georgia  Power  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
V  firmed. 

Hatcher  &  Smith,  of  Macon,  and  Greene 
F.  Johnson,  of  Monticello,  for  plaintiff  in  er- 
ror. C.  Li.  Bedman,  of  Jackson,  and  O.  M. 
Duke,  of  Flovilla,  for  defendant  in  error. 


POTTLE,  J.  The  suit  was  In  tort,  for 
damages  alleged  to  have  been  caused  by  sick- 
ness produced  by  the  erection  and  mainte- 
nance of  a  large  pond  of  water  by  the  de- 
fendant The  only  questions  involved  in  the 
record  are,  first,  whether  the  venue  of  the 
suit  was  properly  laid  in  Butts  county;  and, 
second,  whether,  if  so,  service  has  been  per- 
fected upon  the  defendant  in  the  manner 
prescribed  by  law. 

[1,  2]  1,  2.  Both  of  these  questions  depend 
upon  a  construction  of  Civil  Code  1910,  } 
2259,   which   is  in  the  following  language: 
"Any  corporation,  mining,  or  joint-stock  com- 
pany, chartered  by  authority  of  this  state, 
may  be  sued  on  contracts  in  that  county  in 
which  the  contract  sought  to  be  enforced  was 
made  or  is  to  be  performed,  tf  it  has  an  of- 
fice   and   transacts    business    there.      Suits 
for  damages,  because  of  torts,  wrong  or  in- 
jury done,  may  be  brought  In  the  county 
where  the  cause  of  action  originated.    Serv- 
ice of  such  suits  may  be  effected  by  leaving 
a  copy  of  the  writ  with  the  agent  of  the 
defendant,  or  if  there  be  no  agent  in  the 
county,  then  at  the  agency  or  place  of  busi- 
ness.'*   In  the  recent  case  of  General  Reduc- 
tion Co.  V.  Tharpe,  11  Ga.  App.  334,  75  S.  B. 
339,  this  court  bad  under  consideration  the 
first  paragraph  of  this  section  of  the  Code. 
It  was  then  held  that  the  word  "office,"  as 
used  in  that  section,  was  synonymous  with 
the  words  "place  of  business,"  and  that  It 
was  the  intention  of  the  General  Assembly 
to  provide  that   whenever  a  contract  was 
made  with  a  corporation,  or  was  to  be  per- 
formed in  any  county  where  the  corporation 
was  transacting  its  business,  suit  might  be 
brought  to  enforce  the  contract  in  that  coun- 
ty.    It  appeared  in  that  case  that  the  de- 
fendant compcmy  was  a  mining  corporation, 
engaged  in  the  business  of  mining  clay  In 
Twiggs  county;    that  the  only  plant  which 
it  operated  was  located  in  Twiggs  county 
and  was  under  the  charge  of  a  superintend- 
ent, who  had  under  him  a  large  force  of 
laborers,  but  that  the  principal  office  of  the 
corporation,  as  fixed  by  its  charter,  was  in 
Fulton  county,  where  its  directors  met,  and 
where  its  financial  operations  were  conduct- 
ed.   The  present  case,  being  an  action  ex  de- 
licto, depends  upon  a  construction  of  the 
last  two  sentences  of  the  Code  section  above 
quoted.     In   Tuggle  v.    Enterprise   Lumber 
Co.,  128  Ga.  480,  51  S.  E.  433,  the  Supreme 
Court  had  under  consideration  this  portion 
of  the  section,  and,  after  stating  that  the 
words  ''place  of  business,"  as  used  in  the 
section,    were   synonymous   with   the   word 
"agency,"  announced  Its  conclusion  as  fol- 
lows:   "Considering  the   whole  section,   we 
think  its  purpose  is  to  permit  suits  against 
domestic  corporations,  mining,  or  joint-stock 
companies,  because  of  torts,  wrong,  or  in- 
jury done,  to  be  brought  in  the  county  where 
the  cause  of  action  originated,  provided  the 
defendant  has  an  agent,  agency,  or  place  of 
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business  in  such  county,  and  if  the  agent 
be  in  the  county,  service  is  to  be  perfected 
by  leaving  a  copy  of  the  writ  with  him;  but 
if  he,  for  any  reason,  is  not  there,  then  copy 
of  the  writ  is  to  be  left  at  the  agency  or 
place  of  business  in  that  county." 

It  is  apparent  that,  unless  the  defendant 
had  an  agent,  agency,  or  place  of  business 
in  Butts  county,  the  suit  could  not  be  brought 
there,  notwithstanding  the  cause  of  action 
originated  in  that  county.  The  question 
whether  the  defendant  had  a  place  of  busi- 
ness in  Butts  county  at  the  time  the  suit 
was  brought  is  In  principle  settled  by  the 
decision  in  the  case  of  General  Reduction 
Co.  V.  Tharpe,  above  cited.  It  appears,  from 
the  evidence,  that  the  defendant  company 
is  engaged  in  the  business  of  manufacturing 
and  distributing  electrical  power,  that  its 
power  plant  is  located  in  Butts  county,  that 
all  of  the  mechanical  work  incident  to  the 
operation  of  the  plant  is  done  in  Butts  coun- 
ty, and  that  a  superintendent  or  foreman 
and  a  large  force  of  laborers  reside  in  Butts 
county  and  perform  the  labor  necessary  to 
the  operation  of  the  plant.  That  the  defend- 
ant corporation  has  a  place  of  business  In 
Butts  county,  within  the  meaning  of  the 
Code  section  referred  to,  can  hardly  admit 
of  doubt  As  we  said  in  General  Reduction 
Co.  V.  Tharpe,  supra:  **The  purpose  of  the 
act  of  1885  was  not  to  curtail,  but  to  en- 
large, the  venue  of  suits  against  domestic 
corporations."  It  is  true  that  the  princi- 
pal office  of  the  corporation,  as  fixed  by  its 
charter,  is  located  in  Bibb  county,  that  the 
president  of  the  corporation  resides  there, 
and  that  contracts  for  and  In  behalf  of  the 
corporation  are  executed  at  the  principal 
office,  where  the  board  of  directors  meets, 
and  where  the  financial  operations  of  the 
company  are  conducted.  The  chief  object  of 
the  statute  was  to  meet  just  such  a  case  as 
this,  and,  where  a  tort  is  committed  by  a 
domestic  corporation,  the  suit  may  be  brought 
in  the  county  where  the  cause  of  action 
originated,  if  service  can  be  perfected  on 
the  corporation  in  the  manner  prescribed 
by  the  statute. 

[3]  3.  It  remains  only  to  inquire  whether 
the  corporation  had  legal  notice  of  the  suit 
The  return  of  the  sheriff  was  that  he  had 
served  the  corporation  by  handing  a  copy  of 
the  petition  and  process  to  one  Sitton,  its 
agent  in  Butts  county,  and  this  return  was 
duly  traversed  by  the  defendant,  and  the  la- 
sue  thus  made  was  submitted  to  the  jury  and 
found  in  favor  of  the  plaintiff..  Under  a 
literal  Interpretation  of  the  statute,  service 
upon  any  agent  of  the  corporation  would  be 
sufficient  In  Smith  v.  Southern  Ry.  Co.,  132 
Ga.  57,  63  S.  El  801,  the  Supreme  Court  had 
under  consideration  section  2243  of  the  Civil 
Code  of  1895,  which  provides  that  notice  to 
a  railway  company  to  build  cattle  guards 
'^should  be  served  on  any  agent  or  officer  of 


such  company."  It  was  held  that  inasmuch 
as  it  appeared  from  the  evidence  that  the  de- 
fendant kept  a  regular  agent,  who  had 
charge  of  its  business  in  the  county  where 
the  suit  was  brought,  service  upon  a  person 
who  simply  acted  as  chief  clerk  for  such 
agent  was  not  sufficient  But  see,  in  this 
connection,  Louisville  &  Nashville  K,  Co.  v. 
Mitchell,  6  Ga.  App.  390,  64  S.  E.  1134.  It  is 
not  essential  that  the  agent  upon  whom  serv- 
ice Is  made  should  be  the  officer  in  charge 
of  the  company's  office  and  business  in  the 
county  where  suit  is  brought.  Kimsey  v. 
Macon  Lumber  Co.,  136  Ga.  369,  71  S.  E.  675. 
It  appeared  from  th^  evidence  in  the  present 
case  that  Sitton,  to  whom  the  copy  of  the 
petition  was  handed,  was  the  foreman  of 
the  defendant  company,  in  charge  of  its  plant 
in  Butts  county.  He  is  referred  to  by  some 
of  the  witnesses  as  superintendent  of  the 
plant,  and  by  others  as  foreman.  One  wit- 
ness for  the  def^dant  speaks  of  him  as  oc- 
cupying a  similar  relation  to  that  of  master 
mechanic;  but,  whatever  his  title  may  have 
been,  the  evidence  is  undisputed  that  he  was 
in  control  of  the  operation  of  the  power 
plant  in  Butts  county,  that  he  was  the  chief 
agent  of  the  defendant  in  that  county,  and* 
although  he  may  not  have  had  authority  to 
execute  contracts  in  behalf  of  the  company, 
without  submitting  the  same  for  approval  to 
the  president  or  some  other  executive  officer 
of  the  company  in  Macon,  nevertheless,  he 
was  the  superior  officer  of  the  company  in 
Butts  county.  The  object  of  service  is  to 
give  notice  of  the  suit  to  the  corporation,  in 
order  that  it  may  have  opportunity  to  ap- 
pear and  defend.  It  would  seem,  therefore, 
that  service  upon  any  officer  or  agent  who 
liad  such  connection  with  the  business  as 
that  it  might  be  fairly  presumed  he  would 
get  notice  to  the  proper  officer  of  the  corpo- 
ration of  the  suit  would  be  sufficient  The 
evident  policy  of  the  law  is  to  lay  the  ven- 
ue of  actions  ex  delicto  against  corporations 
in  counties  where  the  cause  of  acUon  orig- 
inated, provided  the  corporation  can  be  found 
and  served  there  in  the  manner  prescribed 
by  the  statute.  Of  course,  the  statutory 
method  of  service  is  exclusive;  but  if  the 
corporation  has  a  place  of  business  In  the 
county  where  the  cause  of  action  originated, 
service  upon  the  person  in  control  of  its 
business  in  that  county  would  be  sufficient, 
without  reference  to  what  his  title  may  be  or 
to  what  his  particular  duties  are.  Any  other 
rule  would  practically  nullify  the  statute  and 
defeat  the  object  sought  to  be  accomplished 
by  the  General  Assembly.  The  evidence  in 
this  case  demanded  a  verdict  against  the 
traverse,  and,  while  there  were  some  errors 
in  the  rulings  of  the  trial  judge  upon  the  ad- 
mission of  evidence,  these  errors  were  im- 
material, and  furnish  no  reason  for  award- 
ing a  new  trial. 
Judgment  affirmed. 


CtaJ 
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(U  Go.  App.  801) 

MOORE  y.  STATE.     (No.  4,439.) 

(Court  of  Appeals  of  Georgia.    Nov.  12,  1912.) 

(SyUahuM  hy  the  Oowrt.) 
L  Criminal  Law   (|  814*)— Instbuctionb— 

IlfPEACHMENT    OF    WITNESSES. 

One  of  the  modes  of  impeaching  a  witness 
is  by  disproving  the  facts  testified  to  by  him. 
Penal  Code  1910,  S  1051.  Where,  in  a  criminal 
case,  a  witness  for  the  accused  testified  direct- 
ly to  a  contrary  state  of  facts  from  that  tes- 
tified to  by  a  witness  for  the  state,  it  was  not 
error  to  charge  the  jary  on  the  general  sub- 
ject of  the  impeachment  of  witnesses.  Even 
when  no  effort  at  all  is  made  to  impeach  a  wit- 
ness in  any  of  the  methods  prescribed  by  law, 
it  would  not  ordinarily  be  error  requiring  the 
grant  of  a  new  trial  to  charge  the  jury  on  the 
subject  of  the  impeachment  of  witnesseis.  Gen- 
erally such  an  instruction  would  be  harmless. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  »  1821,  1833,  1839,  1860, 
18G5,  1883,  1890,  1924,  1979-1985,  1987;  Dec 
Dig.  }  814.*] 

2.  Intoxicating  Liquobb  ({  239*)— Iixxoal 

SaUB— iNSTBUCnONS. 

An  indictment  charged  generally  the  sale 
of  intoxicating  liquor  in  a  named  county  on  a 
^ven  day.  It  was  not  error  in  the  trial  of  this 
indictment  for  the  court  to  instruct  the  jury 
in  general  terms  that  if  they  were  satisfied 
from  the  evidence,  beyond  a  rea/sonable  doubt, 
that  the  accused  sold  whisky  to  any  person 
within  two  years  prior  to  the  finding  of  th^  bUl 
of  indictment,  and  in  the  county  in  which  the 
same  was  found,  they  ought  to  convict;  and 
this  is  true,  even  tbough  the  only  evidence  for 
the  state  was  to  the  effect  that  the  accused 
had  made  one  or  more  sales  of  intoxicating 
liquor  to  only  one  person. 

[Ed.  Note.-^For  other  cases,  see  Intoxicating 
L^oow,  Cent  Dig.  {§  331-347;    Dec.  Dig.  1 

3.  SuFriciENCT  or  Evidence. 

The  evidence  fully  authorised  the  yerdlct 

Error  from  Superior  Court,  Randolph 
County;   W.  a  Worrlll,  Judge. 

Dock  Moore  was  convicted  of  an  Illegal 
sale  of  intoxicating  liquors,  and  brings  er- 
ror.   Afiirmed. 

M.  C.  Edwards,  of  Dawson,  for  plaintiff 
In  error.  J.  A  Lalng,  Sol.  Gen.,  of  Dawson, 
and  R.  R.  Arnold,  of  Atlanta,  for  the  State. 

POTTLE,  J.    Judgment  affirmed. 


(U  Ga.  App.  784) 

GREAT  AMERICAN  CO-OP.  FIRE  ASS'N 
V.JENKINS.    (No.  4,304.) 

(Court  of  Appeals  of  Georgia.    Nov.  12,  1912.) 

(8yMdbu9  hy  the  Court.) 

1.  Insusangb  (J  559*>— Pboofs  of  Loss— "Ab- 
solute Refusal  to  Pat." 

Unless  there  is  a  bona  fide  attempt  by  an 
Insurer  to  adjust  a  loss  under  a  policy  of  fire  in- 
surance, by  an  offer  to  pay  a  sum  approximat- 
ing the  loss  sustained,  there  is  an  "absolute  re- 
fusal to  pay,'*  within  the  meaning  of  section 
2490  of  the  (3ivil  Ck>de  of  1910. 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent.  Dig.  i§  1391,  1892 ;   Dec  Dig.  {  559.*] 


2.  Insurance  (I  560*)  —  Pboofs  of  Loss  — 
Waiver  of  Objections. 

The  reception  and  retention  by  the  insurer, 
without  objection,  of  proofs  of  loss,  is  a  waiver 
of  the  right  to  set  up,  in  defense  to  a  suit  for 
the  loss  that  the  proofs  furnished  were  not 
in  strict  compliance  with  the  requirements  of 
the  policy. 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent  Dig.  S§  1393-1404 ;   Dec.  Dig.  |  560.*1 

3.  Insurance  (S  539*) — Proofs  of  Loss^— "As 
Soon  As  Possible.*' 

A  requirement  that  proofs  of  loss  must  be 
furnished  "as  soon  as  possible*'  after  loss  means 
that  they  must  be  presented  within  a  reason- 
able time,  having  due  regard  to  all  the  circum- 
stances. What  is  a  reasonable  time  is  gener- 
ally a  question  for  the  jury  (citing  1  Words 
and  Phrases,  p.  628). 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent  Dig.  SS  1328-1336 ;   Dec.  Dig.  {  539.*] 

4.  Insurance  ({  576*)— WaHver  of  Afpraisb- 

ICENT. 

Failure  of  an  Insurer  to  demand  an  tip- 
praisement  is  a  waiver  of  the  requirement  in  a 
policy  of  fire  insurance  that  suit  can  be  brought 
only  within  a  specified  time  after  an  award  by 
appraisers. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  1436-1438;    Dec.  Dig.  {  576.*] 

5.  Evidence  (|  574*)— Opinions  —  Evidence 
OF  Value. 

Where  the  value  of  articles  destroyed  or 
damaged  by  fire  is  in  issue,  the  jury  are  not 
bound  by  the  opinion  of  witnesses,  but  may 
reach  an  independent  conclusion  as  to  value, 
from  data  in  evidence  before  them,  such  as  the 
cost  of  the  articles,  their  quality,  and  the  like. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  2400 ;   Dec.  Dig.  |  574.*] 

6.    SUFFICIENCT   OF   EVIDENCE. 

The  evidence  authorized  the  verdict  uid 
there  was  no  error  requiring  a  new  triaL 

Error  from  City  Court  of  Brunswick;  D. 
W.  Krauss,  Judge. 

Action  by  Susie  Jenkins  against  the  Great 
American  Co-operative  Fire  Association. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

L.  D.  Moore,  of  Macon,  for  plaintiff  in  er- 
ror. R.  D.  Meader,  of  Brunswick,  for  defend- 
ant in  error. 

POTTLE,  J.  The  petition  alleged  that 
proofs  of  loss  were  furnished  to  the  compa- 
ny as  required  by  the  policy,  a  copy  of  which 
was  attached  to  the  petition,  and  that  the 
insured  *'in  all  other  respects  complied  with 
the  requirements  of  said  policy."  The  com- 
pany demurred,  upon  the  ground  that  the 
insured  did  not  expressly  aver  a  compliance 
with  certain  stipulations  in  the  policy  claim- 
ed by  it  to  be  conditions  precedent  to  suit, 
and  especially  with  those  provisions  which 
required  the  insured  to  furnish  an  inventory 
of  the  household  articles  damaged  or  destroy- 
ed, and  to  separate  the  damaged  articles 
from  the  undamaged.  The  demurrer  also 
raised  the  point  that  the  plaintiff  failed  to 
allege  that  an  arbitration  or  appraisement 
had  been  had,  the  policy  providing  that  no 
suit  shall  be  brought  until  60  days  after  an 
award  by  appraisers  in  the  manner  desig- 
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nated  In  tlie  policy.  By  amendment  the 
plaintiff  ayerred  that  proofs  of  loss  were 
famished  on  April  10th,  and  retained  by  the 
company  without  objection  or  exception; 
that  on  May  5th  the  company's  adjuster  ex- 
amined into  the  loss  and  made  an  offer  of 
settlement,  and  that  the  only  question  raised 
by  the  defendant  was  as  to  the  amount  of 
liability. 

The  policy  provided  that  the  hisured 
should  "forthwith"  give  notice  of  loss,  and 
"as  soon  thereafter  as  possible"  render  a 
verified  statement  of  the  loss,  together  with 
certain  information  specified  In  the  policy. 
According  to  the  petition,  the  fire  occurred 
January  17th,  the  insured  sustained  a  loss 
of  $304.20,  and  the  company  offered  to  pay 
only  $60.  A  copy  of  the  policy,  showing  all 
.the  conditions  precedent  required  of  the  as- 
sured, being  attached  to  the  petition,  and 
the  plaintiff  alleging  that  she  complied  with 
all  these  requirements,  a  cause  of  action  was 
sufficiently  stated.  Illinois  Life  Ins.  Co.  v. 
Gonnell,  8  Ga.  App.  683,  70  S.  E.  107. 

[8]  The  stipulation  in  the  policy  that 
proofs  of  loss  must  be  furnished  "as  soon  as 
possible"  after  the  loss  means  that  such 
proofs  must  be  presented  within  a  reasona- 
ble time,  having  due  regard  to  all  the  cir- 
cumstances. 1  Words  and  Phrases,  p.  528. 
See,  also,  Georgia  Agricultural  Worlds  v. 
Price,  11  Ga.  App.  80,  74  S.  E.  718.  In 
Southern  Fire  Insurance  Co.  v.  Knight,  111 
Ga.  622,  36  S.  E.  821,  52  L.  R.  A.  70.  78 
Am.  St  Rep.  216,  it  was  held  that,  where 
the  proofs  were  furnished  more  than  00  day» 
before  the  expiration  of  the  12  months  peri- 
od within  which  under  the  terms  of  the  poli- 
cy, suit  could  have  been  brought,  it  was 
a  question  for  the  Jury  whether  the  proofs 
were  presented   within  a   reasonable  time. 

[2]  If  for  any  reason  the  proofs  were  in- 
sufficient, or  lacking  in  fullness  or  in  spe- 
cific compliance  with  the  terms  of  the  policy, 
the  failure  of  the  insurer  to  object  and  point 
out  the  defects  amounted  to  a  waiver  of  its 
right  to  demand  strict  compliance  with  the 
contract.  1  Joyce,  Ins.  {  589.  So,  also,  the 
act  of  the  company's  agent  in  investigating 
the  loss  and  refusing  payment  was  a  waiver. 
Id.  {  590. 

[1]  Our  Code  provides  that  an  "absolute 
refusal  to  pay  waives  a  compliance  with 
these  preliminaries.*'  Civil  Code  1910,  |  2490. 
The  petition  as  amended  was  good  as  against 
the   demurrer   filed.     It  is   contended  that  | 


there  was  no  absolute  refusal  to  pay,  and 
hence  no  waiver  of  the  requirement  in  ref- 
erence to  the  furnishing  of  proofs  of  loss. 
The  Jury  found  that  the  plaintiff  had  sus- 
tained a  loss  of  $300.  The  defendant  of- 
fered $60.  The  General  Assembly  could  not 
have  intended  that  an  offer  of  $1  in  settle- 
ment of  a  $10,000  loss  would  not  be  a  refusal 
to  pay.  The  line  must  be  drawn  somewhere, 
and  the  most  rational  solution  would  be  for 
the  jury  to  say  whether  a  bona  fide  attempt 
has  been  made  to  adjust  the  loss,  or  whether 
the'  sum  offered  was  so  out  of  proportion  to 
the  amount  due  as  to  Justify  the  conclusion 
that  in  reality  there  had  been  an  absolute 
refusal  to  pay.  If  the  insured  suffered  a  loss 
of  $300  and  the  company,  with  knowledge 
of  this  fact,  offered  only  $60,  this  was  such 
an  absolute  refusal  to  pay  as  waived  strict 
compliance  with  the  terms  of  the  policy  In 
reference  to  the  character  of  the  proofs  to 
be  furnished. 

[4]  It  appears,  from  the  evidence,  that 
verified  proofs  of  loss  were  sent  to  the  com- 
pany about  10  days  after  the  fire.  The  com- 
pany did  not  demand  an  appraisement.  It 
was,  therefore,  not  in  a  position  to  take  ad- 
vantage of  the  fact  that  no  appraisement  was 
had.  Winchester  v.  North  British  Ins.  Co., 
160  Cal.  1,  116  Pac.  63,  35  L.  R.  A.  (N.  S.) 
404.  Nor  could  it  plead  the  plaintiff's  failure 
to  separate  the  damaged  from  the  undam- 
aged goods,  where  all  of  them  were  injured. 
Id.  The  real  issue  between  th.e  parties  was 
as  to  the  amount  of  the  plaiatiff's  loss.  Proof 
of  the  cost  of  the  articles  destroyed  was  ad- 
missible, to  be  considered  in  passing  upon 
the  question  of  value.  Atlanta  Baggage  Co. 
V.  Mlzo,  4  Ga.  App.  407,  411,  61  S.  E.  844. 
At  the  time  the  policy  was  written  the  com- 
pany's agent  valued  the  goods  insured  at 
$400.  According  to  the  plaintiff's  testimony 
the  loss  was  practically  a  total  one,  and  the 
goods  were  worth  the  sum  fixed  by  the  Jury. 

[61  Besides,  the  Jury  was  not  absolutely 
bound  by  the  opinion  of  the  witnesses  as  to 
value.  From  the  data  in  evidence  they 
could  form  their  own  Judgment  Martin  y. 
Martin,  135  Ga.  162,  68  S.  E.  1095 ;  Minchew 
V.  Nahunta  Lumber  Co.,  5  Ga.  App.  154,  62 
S.  E.  716. 

[6]  There  was  no  error  in  charging,  and 
none  of  the  grounds  of  the  motion  for  a  new 
trial  contain  any  reason  for  setting  aside  the 
recovery  in  the  plalntifTs  favor. 

Judgment  affirmed. 
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(11  Gft.  App.  198) 

ADAMS  T.  AYOOOK,  Sheriflfi. 

AYOOCK,  Sheriff,  v.  ADAMS. 

(Nos.  4,S48,  4,365.) 

(Court  of  AppeaU  of  Georgia.    Nov.  12,  1912.) 

(Byllalmt  hy  the  Court.) 

1.  ExECTJnoN    (I    239*)— Salb— Rbsal»— It«- 

COVERY  OF  DiFFEREMCB. 

An  action  instituted  by  a  sheriff  against  a 
defaulting  bidder,  to  recover  the  difference  be- 
tween the  amount  of  the  bid  and  the  sum 
realized  on  resale,  may  be  brought  in  the  name 
of  the  defendant  in  execution  as  usee,  without 
reference  to  whether  the  amount  of  the  bid  was 
greater  than  that  due  on  the  execution. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  H  665,  666;   Dec.  Dig.  f  239.*] 

2.  Execution    (§    239*)— Salb— Rm3AL»— Ru- 

COVEBT  OF  DiFFBBBNCB. 

In  such  a  suit  the  fi.  fa.  is  admissible  in 
evidence,  even  though  there  does  not  appear 
thereon  an  entry  of  sale. 

[Ed.  Note.— For  other  cases,  see  Ilxecution, 
Cent  Dig.  H  665,  666 ;   Dec  Dig.  f  239.*] 

3.  EIXECUTION    (f    239*)— Sale- Rebal»— R«- 
covEBT  OF  Difference. 

The  fact  that  the  defendant  was  acting  as 
agent  for  another  in  making  the  bid  is  no  de- 
fense to  the  action,  in  the  absence  of  proof  that 
the  officer  had  notice  of  the  agency  before  the 
property  was  knocked  down. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  H  666,  666 ;   Dec.  Dig.  |  239.*] 

4.  ExECiTnoN    (I    239*)— Sai»— Resale— Re- 

OOVEBT  OF  DiFFBBENOB. 

In  the  trial  of  such  an  action,  the  plain- 
tiff is  not  entitled  to  recover  attorney's  fees  as 
a  part  of  the  expenses  of  the  litigation. 

[EM.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  If  666,  666 ;   Dec.  Dig.  I  239.*] 

Error  from  City  Court  of  Madison;  K. 
8.  Anderson,  Judge. 

Action  by  R.  B.  Aycock,  Sheriff,  for  use, 
etc,  against  A.  S.  Adams.  From  the  Judg- 
ment, both  parties  bring  error.    Affirmed. 

A  common-law  fl.  fft.,  which  was  issued 
September  U,  1911,  for  $1,000  principal,  and 
$162.46  interest,  and  $115.24  attorney's  fees, 
in  favor  of  Abemathy  and  against  the  Buck- 
bead  Lumber  Company,  was  levied  on  cer- 
tain real  estate  and  personalty  as  the  prop- 
erty of  the  defendant  In  fl.  fa.  The  proper- 
ty was  regularly  brought  to  sale  on  January 
2,  1912,  and  was  bid  in  by  Adams  for  $1,265. 
Adams  refused  to  comply  with  the  bid,  and 
the  sheriff  resold  the  property  at  his  risk. 
On  resale  It  brought  only  $350,  and  the  sher- 
iff brought  his  action  against  Adams  for  the 
deficiency.  The  action  was  instituted  in  the 
name  of  the  sheriff  as  the  real  party  at  in- 
terest, and  the  plaintiff  claimed  the  right  to 
recover,  not  only  the  difference  between  the 
two  bids,  but  also  the  expense  incurred  by 
him  in  employing  counsel  to  prosecute  the 
action.  On  demurrer  the  court  struck  the 
daim  for  attorney's  fees.  The  plaintiff 
amended,  so  as  to  add  the  name  of  the  de- 
fendant in  fl.  fa.  as  usee,  and  the  court  over- 
ruled a  demurrer  based  upon  the  ground  that 
the  plaintiff  in  fl.  fa.,  being  the  real  party 


at  Interest,  should  have  been  named  as  the 
usee.  Adams  defended  on  the  ground  that 
in  making  the  bid  he  was  acting  as  agent 
for  Abernathy,  the  plaintiff  in  fl.  fa.,  under 
instruction  to  buy  the  property  for  him; 
but  the  defendant  does  not  claim  that  the 
sheriff  had  any  notice  of  this  agency.  The 
fl.  fa.  was  admitted  in  evidence,  over  the 
objection  that  there  was  no  entry  of  sale 
thereon.  Evidence  that  the  defendant  was 
Abemathy's  agent  In  making  the  bid  was 
rejected,  and  the  court  directed  a  verdict 
against  him  for  the  difference  between  the 
amount  of  bis  bid  and  the  amount  realized 
on  resale.  He  excepted  to  the  various  rul- 
ings against  him,  and  in  a  cross-bill  of  ex- 
ceptions the  plaintiff  complains  of  the  re- 
fusal to  allow  a  recovery  of  attorney's  fees. 

H.  W.  Baldwin,  Jr.,  of  Madison,  for  plain- 
tiff in  error.  E.  H.  George,  of  Madison,  for 
defendant  in  error. 

POTTLE,  J.  [1]  1.  The  point  mainly  Insist- 
ed on  for  Adams  is  that  the  suit  should  have 
been  instituted  for  the  use  of  Abemathy, 
as  the  real  plaintiff,  since  he  was  entitled  to 
the  beneflt  of  the  recovery.  Under  the  Code 
the  sheriff  has  an  option  to  proceed  directly 
against  a  defaulting  bidder  for  the  recovery 
of  the  amount  of  the  bid,  or  he  can  resell, 
and  recover  any  deficiency  between  the 
amount  realized  at  the  second  sale  and  the 
sum  bid  at  the  first  Civil  Code  1910,  |  6071. 
It  Is  expressly  provided  that  the  officer  mak- 
ing the  sal^may  institute  the  suit  "for  the 
use  of  the  plaintiff  or  defendant  in  execu- 
tion, or  any  other  person  in  interest,  as  the 
case  may  be."  Civil  Code  1910,  %  6072.  It 
is  insisted  that,  under  a  proper  construction 
of  this  section,  the  person  who  is  the  real 
party  at  Interest  should  be  named  as  usee 
(that  is  to  say,  the  one  entitled  to  receive 
the  recovery),  and  that  the  defendant  in  ex- 
ecution would  never  be  a  proper  party,  save 
when  the  amount  to  be  recovered  was  larger 
than  the  sum  due  on  the  execution.  The 
fallacy  in  this  argument  lies  partly  in  the 
assumption  that  the  usee  is  the  plaintiff 
(Sharman  v.  Walker,  68  Ga.  148)  ;  but  the 
argument  is  unsound  maialy  because  of  the 
contention  that  the  defendant  in  tL  fa.  is  a 
party  at  Interest  only  when  he  is  to  receive 
part  of  the  recovery.  In  a  very  substantial 
sense  the  defendant  in  fi.  fft.  is  interested  in 
every  such  suit.  It  is  his  property  that  has 
been  sold,  and  it  is  his  debt  that  is  to  be 
paid.  True  it  is  that  the  sale  satisfies  the 
execution,  if  the  amount  bid  is  sufficient  to 
discharge  it  (Jinks  v.  Mortgage  Ck>.,  102  Ga. 
694,  28  S.  E.  609;  Plnkston  v.  Harrell,  106 
Ga.  102,  31  S.  E.  808,  71  Am.  St  Rep.  242)  ; 
but,  nevertheless,  the  defendant  has  enough 
interest  in  seeing  the  money  paid  over  and 
the  proper  entries  made,  to  be  made  tho 
usee  in  the  suit  The  writ  runs  to  the  s^r^ 
iff;    he  Is  commanded  to  make  the  money 
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and  produce  It  In  conrt;  and  where  the  bid- 
der fails  to  pay,  the  statute  furnishes  the 
remedy  to  compel  him  to  do  so.  For  this 
purpose  the  sheriff  must  sue  in  his  own 
name,  because  the  money  is  owing  to  him, 
and  he  is  charged  by  law  with  the  duty  of 
paying  it  out  to  those  entitled  to  receive  it 
There  may  be  other  processes  in  his  hands, 
daiming  the  fund.  It  is  of  little  consequence 
who  the  usee  is.  Indeed,  the  statute  says 
the  sheriff  may  (not  must)  sue  for  the  use 
of  one  of  the  parties  mentioned;  and  we 
are  not  prepared  to  say  that  this  language 
is  mandatory,  rather  than  permissive.  But 
we  are  clear  that  the  petition  as  amended 
was  not  subject  to  demurrer  for  want  of  a 
proper  usee. 

[2]  2.  It  was  necessary  to  introduce  the 
execution  or  account  for  its  absence.  Glenn 
V,  Black,  31  Ga.  393.  But  we  know  of  no 
law  or  reason  which  would  render  the  fl.  fa. 
inadmissible  merely  because- no  entry  of  the 
sale  had  been  made  thereon  by  the  sheriff. 
Such  an  entry  may  have  been  prima  facie 
evidence  of  the  sale;  but  the  fact  could  be 
proved  by  the  testimony  of  the  sheriff,  or  in 
any  other  legal  way. 

[3]  3.  Some  of  the  evidence  rejected  tend- 
ed to  show  that  Adams  was  bidding  Jointly 
for  himself,  Abemathy,  and  another  person. 
If  this  were  true,  he  was  not  acting  solely 
as  agent  for  the  plaintiff,  as  alleged  in  the 
answer.  But,  without  reference  to  this,  he 
did  not  Inform  the  sheriff  that  he  was  bid- 
ding for  another.  The  sheriff  had  a  right 
to  treat  him  as.  the  purchaser  and  hold  him 
to  his  bid.  It  was  too  late,  after  the  prop- 
erty was  knocked  down  to  him,  to  notify  the 
sheriff  that  he  was  bidding  for  an  absent 
party,  who  had  not  appeared  to  make  his 
bid  good.  If  be  has  been  injured  by  a  breach 
by  Abemathy  of  any  agreement  in  reference 
to  the  sale^  he  must  settle  this  matter  direct- 
ly with  him.  The  fact  that  Abemathy  is  a 
nonresident  is  unfortunate  for  Adams,  but 
does  not  change  the  law. 

[4]  4.  The  court  was  right  in  refusing  to 
allow  a  recovery  of  attorney's  fees.  Attor- 
ney's fees  are  not  generally  taxable  as  costs 
in  this  state.  Jones  v.  Rountree,  11  Ga. 
App.  ISl,  74  S.  E.  1096.  We  know  of  no  case 
where  a  recovery  of  such  fees  has  been  al- 
lowed, except  in  those  instances  authorized 
by  statutory  provisfons,  such  as  in  sections 
4252,  4392,  5488,  of  the  Civil  Code  of  1910, 
and  perhaps  one  or  two  other  special  cases. 
They  are  not  recoverable,  even  under  con- 
tract, except  where  certain  statutory  condi- 
tions precedent  are  strictly  complied  with. 
Civil  Code  1910,  $  4252.  It  is  doubtless  in- 
equitable, as  counsel  suggests,  to  require  an 
o^cer  making  a  sale,  who  has  no  interest  in 
the  recovery,  to  pay  the  fees  of  his  counsel, 
and  perhaps  the  General  Assembly  ought*  to 
come  to  his  relief;  but  we  find  no  war- 
rant in  tbe  law  for  making  an  exception  in 


his  favor.  He  has  been  allowed  to  recover 
the  expense  of  storing  the  property  pending 
the  readvertisement  and  sale ;  and  the  broad 
language  has  been  used  that  the  defaulting 
bidder  is  liable  for  "absolutely  necessary 
and  unavoidable  expenses."  Barnes  v.  Blu- 
tbenthal,  101  Ga.  598,  28  S.  E.  1017,  65  Am. 
St  Rep.  339.  But  this  language  was  used  in 
reference  to  expense  caused  by  the  readver- 
tisement and  resale,  and  not  expenses  of 
litigation. 

Counsel  fnvokes  from  us  a  ruling  as  to 
whether  the  fund  recovered  may  not  properly 
be  taxed  with  the  expenses  of  the  litigation ; 
but,  as  the  point  is  not  before  us,  we  cannot 
make  an  authoritative  ruling  on  it  We  will 
say,  however,  that  as  the  law  compels  the 
sheriff  to  make  the  money,  and  requires  him 
to  sue  if  he  fails  to  get  it  otherwise,  nnder 
the  present  state  of  the  law  he  would  seem 
to  be  bound  for  the  expenses  thus  Incurred. 

Judgment  on  both  bills  of  exceptions  af- 
firmed. === 

(U  Oa.  App.  799) 
DANIEL   ▼.    STATE.      (No.   4,433.) 

(Court  of  Appeals  of  Georgia.    Nov.  12,  1912.) 

(SyUahus  ly  the  Court.) 

1.  Intoxicating  Liquors  (8  219*)— Cbiminal 
Prosecution— I  NDiCTifKNT. 

An  indictment  for  selling  intoxicatincr  liq- 
uor, in  violation  of  the  prohibition  law  of  this 
state,  need  not  name  the  person  to  whom  the 
liquor  was  sold.  This  court  declines  to  review 
and  overrule  previous  decisions  of  the  Court  of 
Appeals  to  the  same  effect,  or  to  request  the  Su- 
preme Court  to  overrule  numerous  decisions  of 
that  court  announcing  the  same  ruling. 

[E5d.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §§  237-239;  Dec.  Dig.  f 
219.*] 

2.  Criminal  tiAW  (|  430*)  —  Intoxicating 
Liquors  (|  233*)— Evidence— Documenta- 
BT  Evidence— Cebtified  Copiss. 

In  the  trial  of  an  indictment  for  the  il- 
legal sale  of  intoxicating  liquor,  a  certified 
copy  from  the  records  of  the  internal  revenue 
collector  of  the  United  States,  showing  that 
the  accused  has  paid  a  special  tax  as  a  retail 
liquor  dealer,  is  admissible  in  evidence.  Huck- 
abee  v.  State,  7  Ga.  App.  677,  67  S.  B.  837 ; 
Cassidy  v.  State,  10  CTa.  App.  123,  72  S.  B. 
939.  Whether  or  not  such  a  certified  copy  is 
evidence  of  an  application  for  the  internal  rev- 
enue tax  receipt  of  the  United  States,  as  re- 
quired by  section  3239  of  the  Revised  Statutes 
of  the  United  States  (U.  S.  Comp.  St.  1901,  p. 
2093),  so  as  to  shift  the  burden  of  proof  on 
the  defendant,  under  the  provisions  of  the  act 
of  the  General  Assembly  of  August  21,  1911 
(Acts  1911,  p.  180),  need  not  be  decided,  since, 
under  the  decisions  above  cited,  the  evidence 
was  admissible  without  reference  to  the  provi- 
sions of  that  act. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1019;  Dec  Di§.  J  430;* 
Intoxicating  Liquors,  Cent  Dig.  f|  293-297, 
298^ ;  Dec  Dig.  |  233.*! 

3.   COITBTB  (§  217*)— COUBT  OF  APPEALS— OEB- 

tification     of     questions    to     supbsmb 

Court. 

Courts  of  review  determine  only  such  ques- 
tions as  were  passed  upon  in  the  trial  court 
The  Court  of  Appeals  will  not  certify  to  the 
Supreme   Court   the   question   whether  or   not 
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01  Gku  App.  787) 
McCRORT  T.  STATE.     (No.  4,306.) 
(Court  of  Appeals  of  Georgia.    Nov.  12,  1912.) 

(Syllabus  hy  the  Court.) 

1.  Embezzlement  ({  82*)— Indictment^" Ant 
Other  Bailee." 

An  Indictment  for  larceny  after  trust 
charged  that  the  accused  was  intrusted  by  T. 
J.  Moss  with  $250,  "for  the  purpose  of  a  cash 
bond  for  Roy  Y.  Moss  for  the  space  of  six 
months,  said  Roy  Y.  Moss  to  be  employed  as  a 
collector  and  omce  man  for  the  General  Ad« 
justing  Company  (a  corporation),"  said  accused 
claiming  to  be  manager  of  the  corporation,  and 
the  said  sum  of  money  was  Intrusted  to  the 
accused  and  to  be  paid  back  to  said  T.  J.  Moss 
at  the  expiration  oi  six  months  from  February 
17,  1910,  but  that  at  the  expiration  of  six 
months  said  T.  J.  Moss  made  a  demand  on  the 
accused,  and  the  accused  wrongfully  and  fraud- 
ulently converted  the  said  sum  to  his  own  use 
after  being  so  intrusted,  and  without  the  con- 
sent of  ana  to  the  injury  of  T.  J.  Moss,  and  with- 
out paying  him  the  market  value  thereof.  Held, 
that  the  indictment  set  forth  an  offense  under 
section  189  of  the  Penal  Code  of  1910;  the 
accused  coming  within  the  classification  of  "any 
other  bailee,*'  as  used  in  that  section.  An  in- 
timation to  the  contrary  in  Sanders  ▼.  State, 
86  Ga.  717,  12  S.  E.  1058,  was,  in  Cody  v. 
State,  100  Ga.  105,  28  S.  E.  106,  expressly  held 
to  have  been  obiter;  and  it  was  in  the  latter 
case  ruled  that  the  words  "any  other  bailee," 
as  used  in  what  is  now  section  189  of  tlie 
Penal  Code  of  1910,  'Hnclude  any  bailee,  wheth- 
er he  be  of  the  class  enumerated  or  not."  See, 
also.  Weaver  v.  Carter,  101  Ga.  206,  213,  28 
S.  E.  869,  871;  Belt  v.  State,  103  Ga.  12,  29 
S.  B.  451. 

[Ed.  Note.— For  other  cases,  see  Bmbezsle- 
ment.  Cent  Dig.  §f  47-50;    Dec.  Dig.  {  32.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  434-437;  vol.  8,  p.  7577.] 

2.  Embbzzleiient   ({  26*)->Indictment  and 
Information    {%    125*)  —  DuPLipiTY    and 

MULTIFABIOUSNESS. 

Such  an  indictment  was  not  subject  to  de- 
murrer upon  the  ground  that  it  was  too  vague 
and  indefinite,  or  that  the  terms  and  conditions 
of  the  bond  given  to  the  defendant  were  not 
set  forth,  or  that  the  money  was  intrusted  to 
the  corporation,  and  not  to  the  accused  indi- 
vidually, or  that  there  is  no  allegation  of  a 
written  pledge  or  bond,  and  the  law  does  not 
provide  for  a  cash  bond,  or  that  it  appears  from 
the  indictment  that  the  transaction  described 
was  a  loan  of  money  to  be  returned  at  the  ex- 
piration of  six  months,  or  that  the  indictment 
was  misleading,  duplicitous,  and  multifarious. 

[Ed.  Note. — ^For  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  ^  37,  38;  Dec.  Dig.  {  26:* 
Indictment  and  Information,  Cent  Dig.  {§  334- 
400;   Dec.  Dig.  %  125.*1 

3.  Embezzlement  (§  41*)— Criminal  Law  (% 
406* )— Evidence— Admissions. 

Tiiere  was  no  error  in  admitting  testimony 
that  T.  J.  Moss  gave  his  son  a  check  for  $250, 
to  be  delivered  to  the  accused;  nor  was  it  er- 
rdr  to  admit  evidence  that,  when  demand  was 
made  upon  him  for  the  money,  the  accused 
stated  that  he  would  repay  it  as  soon  as  he 
landed  another,"  such  a  statement  being  in  the 
nature  of  an  incriminating  admission,  to  be 
considered  along  with  the  other  evidence  in  the 
case. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  §63;  Dec.  Dig.  §  41;*  Crim- 
inal Law,  Cent  Dig.  i§  785,  894-927;  Dec. 
Dig.  §  406.*] 

4.  Embezzlement    (f   44*) — Sufficienct   of 
Evidence— Con veksion  by  Defendant. 

The  fact  that  the  accused  was  intrusted 

*»*  — ■ — - — . —  ■ 

*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  9t  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 


the  statute  above  referred  to  infringes  any  pro- 
vision of  the  Constitution  of  the  United  States 
or  the  Constitution  of  this  state,  both  because 
the  evidence  objected  to  was  admissible  with- 
out reference  to  the  provisions  of  that  statute, 
and  because  it  does  not  appear  from  the  record 
that  the  constitutional  question  was  raised  in 
the  trial  court 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  S§  536-638;    Dec  Dig.  {  217.*] 

4.  CJRiMiNAL  liAW  ({  1156*)— Writ  of  Eb- 
ROR— Review— Discretion  of  Trial  Court 
—Hearing  on  Motion  fob  New  GTrial. 

Where,  upon  the  hearing  of  a  motion  for 
new  trial,  one  of  the  jurors  is  attacked  by  affi- 
davit, upon  the  ground  that  he  is  not  impar- 
tial, having  expressed,  before  the  trial,  an  opin- 
ion that  the  accused  was  guilty,  the  judge 
hearing  the  motion  is  a  trior  of  the  issue,  and 
his  discretion  in  finding  in  favor  of  the  juror 
will  not  be  controlled  by  the  reviewing  court 
where  the  juror,  on  oath,  denies  that  he  ex- 
pressed any  such  opinion,  or  that  he  had  any 
bias  or  prejudice  against  the  accused. 

[Ed.  Note. — For  other  cases,  see  Oiminai 
Law,  Cent  Dig.  |§  3067-3071;  Dec.  Dig.  § 
1156.*] 

5.  Intoxicating  Liquors  (f  233*)— Criminal 
Prosecutions  —  Admissibilitt    of    EJvi- 

DENCk 

In  the  trial  of  an  indictment  for  the  illegal 
sale  of  intoxicating  liquor,  it  was  not  error  to 
admit  in  evidence  receipts,  signed  by  the  ac- 
cused, for  large  quantities  of  whisky  which  had 
been  shipped  by  freight,  consigned  to  persons 
other  than  the  accused;  nor  was  it  error  to 
admit  the  testimony  of  a  witness  that  he  saw 
in  the  railway  depot  in  the  town  in  which  the 
trial  was  being  had,  several  barrels  marlced 
with  the  name  of  the  accused  and  labeled 
'Vhisky."  See  Cassidy  v.  State,  10  Ga.  App. 
123,  72  S.  E.  939;  Shaw  v.  Atlanta,  11  Ga. 
App.  391,  75  S.  £}.  486. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {§  293-297,  298%;  Dec 
Dig.  t  233.*] 

6.  Jury  (f  110*)— Objectionb—Waivkb. 

An  objection  that  one  of  the  jarors  who 
tried  the  case  was  a  nonresident  of  the  coun- 
ty at  the  time  of  the  trial,  being  propter  defec- 
tum, comes  too  late  after  verdict    Manning  v. 

State,  11  Ga.  App. ,  76  S.  B.  70 ;   Parris  v. 

State,  125  Ga.  777,  54  S.  Bi  751. 

[EM.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  H  502-513,  515-523;    Dec.  Dig.  f  110.*1 

7.  Criminal  Law  (|  923*)— New  Trial— Ir- 
regularities AS  TO  Jury. 

It  is  not  ground  for  a  new  trial  that  a 
juror,  who  was  stricken  by  the  state,  was  in- 
competent to  serve.  Cabaniss  v.  State,  8  Ga. 
App.  129  (8),  68  S.  B.  849. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i§  2225-2237;  Dec  Dig.  § 
923.*! 

8w  Sufficienct  of  Evidence. 

The  evidence  authorized  the  verdict 

Error  from  CJlty  Court  of  La  Grange ;  H. 
H.  Revill,  Judge. 

J.  D.  Daniel  was  convicted  of  violating 
the  llqnor  law,  and  brings  error.    Affirmed. 

M.  U.  Mooty,  of  La  Grange,  S.  Holderness, 
of  Carrollton,  and  R  A.  Jones  and  Arthur 
Greer,  both  of  La  Grange,  for  plalntiflF  in 
error.  Henry  Reeves,  Sol.,  of  La  Grange, 
for  the  State. 

POTTLE,  J.    Judgment  affirmed. 
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with  money  and  conyerted  the  money  to  his 
own  use  was  sufficiently  shown  when  it  appear- 
ed that  a  check  payable  to  T.  J.  Moss,  and  in- 
dorsed by  him,  was  delivered  by  his  son  to  the 
accused,  and  that  the  check  was  paid  to  the  ac- 
cused by  the  bank  upon  which  it  was  drawn, 
and  the  prooeeds  converted  to  his  own  use  and 
not  repaid  to  the  person  who  had  intrusted  it 
to  him,  after  demand  and  after  the  expiration 
of  the  six  months  period  -during  which  it  was 
intrusted. 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  §1  67-70;   Dec.  Dig.  §  44.*1 

6.  Criminal  Law  (|  372*)— Evidsncb— Sim- 
ilar Transactions. 

It  was  competent  to  show  that,  while  the 
accused  was  in  business  and  purporting  to  rep- 
resent the  corporation  named  in  the  indictment, 
be  engaged  in  several  similar  transactions,  and 
by  a  similar  means  procured  money  from  other 
persons  and  converted  it  to  his  own  use.  Farm- 
er V.  State,  100  Ga.  41,  28  S.  E.  26;  Martin 
V.  State,  10  Ga.  App.  795,  74  S.  B.  304 ;  Saff ord 
V.  State,  11  Ga.  App.  329,  75  S.  E.  338(3); 
Mangham  y.  State,  11  Ga.  App.  427,  75  S.  K 
512(3). 

[Ed.  Note. — For  other  cases,  see  Criminal 
Lew,  Cent.  Dig.  ||  883,  834;  Dec.  Dig.  |  372.*] 

6.  Embezzlement  (|  48*) —Instructions — 
Sufficiency. 

It  appearing,  from  the  testimony  for  the 
state,  that  the  amount  of  money  named  in  the 
indictment  was  intrusted  to  the  accused  for 
the  purpose  and  in  the  manner  therein  describ- 
ed, and  that  he  wrongfully  and  fraudulently 
converted  it  to  his  own  use  and  declined  to  re- 
pay it  upon  demand,  it  was  not  error  for  the 
court  to  charge  that,  if  the  accused  received 
the  money  in  the  manner  and  for  the  purpose 
described  in  the  indictment,  he  would  have  had 
no  right,  without  the  consent  of  the  person 
intrusting  the  money,  to  enter  into  a  different 
contract  with  the  son  of  the  person  so  intrusting 
it,  under  the  terms  of  which  the  accused  would 
have  had  the  right  to  retain  the  money,  and  that 
to  have  changed  the  contract  in  this  way  would 
not  exonerate  the  accused,  unless  the  father 
afterwards  ratified  it.  Nor  was  it  error  to 
charge,  in  the  same  connection,  that  the  mere 
failure  of  the  father  to  protest  against  the 
change  of  contract  would  not  be  a  ratification. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  H  72-76;   Dec  Dig.  §  48.*J 

7.  Criminal  Law  (f  942*)— New  Trial  — 
Newly  Discovered  Evidence  — Impeach- 
ing Evidence. 

The  newly  discovered  evidence  was  merely 
impeaching  in  its  character,  and  does  not  con- 
stitute sufficient  cause  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal  Iaw, 
Cent  Dig.  §§  2331,  2332;  Dec.  Dig.  §  942.*} 

8.  Embezzlement  (§  44*)  —  Evidence  — 
Weigut  and  Sufficiency. 

While  the  evidence  was  conflicting,  the  tes- 
timony ofl'ered  by  the  state  was  sufficient  to 
show  a  fraudulent  scheme,  through  which  the 
accused  wrongfully  and  fraudulently  obtained 
the  money  in  the  manner  described  in  the  in- 
dictment, and  converted  it  to  his  own  use,  and 
refused  to  repay  it  on  demand.  The  evidence 
was  therefore  sufficient  to  anthorize  the  con- 
viction, and  no  sufficient  reason  appears  for  re- 
versing the  judgment  of  the  trial  judge  over- 
ruling the  motion  for  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  §§  67-70;    Dec.  Dig.  §  44.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   L.  S.  Roan,  Judge. 

It,  'B.  McCrory  was  convicted  of  larceny 
after  trust,  and  brings  error.    Affirmed. 


C.  B.  Rosser,  Jr.,  and  John  W.  Moore,  both 
of  Atlanta,  for  plaintiff  in  error.  H.  M.  Dor- 
sey,  Sol.  Gen.,  of  Atlanta,  for  the  State. 

POTTLE,  J.    Judgment  affirmed. 


(U  Oa.  App.  798) 
AUGUST  V.  STATE.     (No.  4,401.) 
(Court  of  Appeals  of  Georgia.    Nov.  12,  1012.) 

rSijUahuM  by  the  Court.) 

1.   LiARCENT    (§    6*)— PBOPUBTT    SUBJECTT— IN- 
TOXICATING IiIQlTOB. 

"Intoxicating  liquor  may  be  the  subject- 
matter  of  larceny,  though  it  is  not  the  sub- 
ject-matter of  lawful  sale."  Mance  v.  State, 
5  Ga.  App.  229,  62  S.  E  1053. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  §{  11-17 ;  Dec.  Dig.  S  5.*] 

2.  bubglast  (t  4*)— e>le1csnts  ot  offense 
—Nature  of  Building. 

Even  if  a  place  where  Intoxicating  liq- 
uors are  exclusively  sold  cannot,  under  the  ex- 
isting law  of  this  state,  be  a  place  of  business, 
within  the  meaning  of  section  146  of  the 
Penal  Code  of  1910,  defining  the  offense  of 
burglary,  yet  where  it  appears  that  articles 
which  were  the  lawful  subject-matter  of  sale 
were  kept  in  the  place  of  business,  in  connec- 
tion with  intoxicating  liquors,  for  the  purpose 
of  sale,  a  conviction  of  burglary  is  authorized, 
if  it  be  shown  that  the  accused  broke  and  en- 
tered such  a  place  of  business  with  intent  to 
commit  a  larceny  therefrom,  either  of  the  in- 
toxicating liquors  or  of  the  other  articles  kept 
therein. 

[Ed.  Note. — For  other  cases,  see  Burglary, 
Cent  Dig.  §§  14-18 ;    Dec.  Dig.  §  4.*] 

3.  Criminal  Law   (J  69*)— TBiAi>-lNarBUO- 

TIONS— PEINCIPALS. 

In  this  state  principals  in  the  first  and 
second  degree  are  punished  alike,  and  one  in- 
dicted as  principal  in  the  first  degree  may  be 
convicted  upon  evidence  showing  him  to  have 
been  a  principal  in  the  second  degree.  It  is 
therefore  not  error,  in  a  proper  case,  to  in- 
struct the  jury  substantially  that  there  is  no 
practical  distinction  between  principals  in  the 
first  degree  and  principals  in  the  second  de- 
gree, and  that  if  the  state  has  shown,  beyond 
a  reasonable  doubt,  that  the  accused  is  guilty 
as  a  principal  in  either  the  first  or  the  second 
degree,  a  general  verdict  of  guilty  would  be 
authorized.  Nor  was  it  error  in  the  present 
case  to  charge  specifically  that  the  accused 
might  be  convicted  if  it  appeared  either  that  he 
actually  broke  and  entered  the  place  of  busi- 
ness with  intent  to  steal,  or  that  he  was  pres- 
ent aiding  and  abetting  some  one  else  in  the 
breaking  and  entering  with  like  intent 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  {S  71-74,  76-81;  Dec  Dig. 
S  59.*] 

4.  BuRciLARY  (I  46*)— Instructions— Recent 
Possession. 

The  following  instruction  was  abstractly 
correct  and  warranted  by  the  evidence:  "The 
exclusive  and  unexplained  possession  of  stolen 
property  recently  after  a  burglary,  in  the  com- 
mission of  which  a  theft  was  perpetrated,  may 
raise  a  presumption  of  fact  that  the  party  in 
possession  is  the  burglar,  where  the  burglary 
has  been  established  beyond  a  reasonable  doubt; 
and  the  burden  would  be  upon  the  person  in 
whose  recent  possession  the  goods,  if  stolen, 
were  found,  to  explain  such  possession.  It  is 
a  presumption  arising  out  of  fact  and  is  there- 
fore a  matter  for  the  jury;  what  would  be 
recent  possession  is  a  matter  for  the  jury,  as  is 
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the  aatisfactorineBt  of  the  ezplanatioii.  The 
presnmption  being  one  of  fact,  before  it  aris- 
es, the  state  must  have  established  the  facts 
from  which  the  inference  is  drawn  beyond  a 
reasonable  doubt ;  and  whilst  the  burden  is  up- 
on the  defendant,  if  such  facts  have  been  es- 
tablished beyond  a  reasonable  doubt,  to  explain 
the  possession  to  the  jury,  such  explanation 
may  be  drawn  from  any  evidence  in  the  case 
which  demonstrates  it,  or  from  the  statement 
of  the  defendant,  if  such  statement  satisfies  the 
jury  upon  that  point" 

rSd.  Note. — For  other  cases,  see  Burglary, 
Cent  Dig.  iS  111-120;   Dec.  Dig.  |  46.*] 

6.   BUBGLAST     (I    46*)— lHSTBTTCnON8— Smm- 
CIXNCY. 

While  the  following  instruction  was  some- 
what argumentative,  it  will  not  be  held  to  be 
reversible  error:  "You  have  no  right  to  acquit 
the  defendant  simply  because  the  prosecuting 
witness  may  have  committed  some  infraction  of 
the  law  of  Georgia,  not  connected  with  this 
case.  If  the  prosecuting  witness  himself  has 
violated  the  law  by  selling  liquor,  or  selling 
liquor  to  minors,  he  should  be  prosecuted  ana 
punished ;  but  his  infraction  of  the  law  is 
no  excuse  for  anv  other  citicen  to  break  the 
law  of  Georgia,  if  it  has  been  shown  that  the 
law  has  been  broken  in  this  case  by  the  de- 
fendant This  is  not  a  case  between  the  pros- 
ecutor and  the  defendant  It  is  a  case  between 
the  state  of  Georgia— -the  people  of  Georgia-* 
and  tiie  defendant" 

[Ed.  Note. — For  other  cases,  see  Burglary, 
Cent  Dig.  t§  111-120 ;    Dec  Dig.  I  46.*I 

e.   BUROLABT      (I      30*)— EVIDBNCB— SiMIULB 

Tbansactions. 

It  was  not  error  to  repel  evidence  that, 
while  the  accused  was  in  jail  awaiting  trial, 
a  place  of  business  adjoining  that  into  which 
the  accused  was  alleged  to  have  broken  and 
entered  was  broken  and  entered,  and  valuable 
goods  stolen  therefrom. 

[Ed.  Note. — For  other  cases,  see  Burglary* 
Cent  Dig.  I  100;   Dec.  Dig.  {  39.*1 

7.  EviDXNCS  Sufficient. 

The  evidence  warranted  the  verdict 

Ehror  from  Saperior  Court,  Ghatham  Goiui- 
ty.:   W.  G.  Charlton,  Judge. 

Archie  August  was  convicted  of  burglary, 
and  brings  error.    Affirmed. 

David  S.  Atkinson,  of  Savannah,  for 
plaintiff  In  error.  Walter  C.  Hartrldge,  Sol. 
QesjL,  of  Savannah,  for  the  State. 

POTTLB^  J.     Judgment  affirmed. 


(U  Oa.  App.  788) 

LUKE  V.  BATTS.    (No.  4,297.) 
(Gonrt  of  Appeals  ef  Georgia.    Nov.  12,  191Z) 

(SyllaJms  by  the  Court.) 

1.  SALXfi  <{  61*)— -Requisitbs  of  Contbact— 
Agreement  to  Sell. 

Delivery  is  necessary  to  complete  a  sale  of 
personal  property.  Hence  a  contract  by  which 
one  sells  and  another  agrees  to  buy  personal 
property  therein  described,  to  be  delivered  at  a 
future  date,  is  an  executory  contract. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  H  162-170;  Dec.  Dig.  |  61.*] 

2.  Sales  (§  14*>— Requisites  of  Contract— 
Agreement  to  Sell. 

*'An  executory  agreement  for  the  sale  of 
goods  to  be  delivered  at  a  future  day  is  valid, 
though  at  the, time  the  seller  has  not  the  goods 
in  his  possession,  has  not  contracted  to  pur- 
chase them,  and  has  no  expectation  of  acquiring 


them,  otherwise  than  by  producing,  manufactur- 
ing, or  purchasing  them  at  some  time  before  the 
day  of  delivery."  Forsyth  Mfg.  Co.  v.  Castlen. 
112  Ga.  199,  37  S.  E.  485,  81  Am.  St.  Rep.  28 ; 
liuke  V.  Livingston,  9  Ga.  App.  116,  70  S.  E. 
596 ;  McNamara  v.  Georgia  Cotton  Co.,  10  Ga. 
App.  669,  73  S.  B.  1092. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §  24 ;   Dec.  Dig.  §  14.*] 

3.  Judges  (S  40*)— Disqualoioation— Siat- 
UTORY  Provision. 

The  statutory  grounds  of  the  disqualifica- 
tion of  a  judicial  officer  as  contained  in  Civil 
Code,  I  4642,  are  exhaustive.  Elliott  v.  Hipp, 
134  Ga.  844,  68  S.  E.  736,  137  Am.  St  Rep. 
272.  20  Ann.  Cas.  423. 

[B2d.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  I  185 ;   Dec.  Dig.  |  40.«] 

4.  JtJDGES    (I   47*)— Dl8Qt7ALmOATION  —  ACTS 

AS  Attorney. 

The  fact  that  the  presiding  jodge  may  have 
prepared,  as  an  attorney  at  law,  a  form  from 
which  was  drawn  a  contract,  the  validity  of 
which  was  involved  in  a  pending  case,  does  not. 
under  any  of  the  provistons  of  the  section  of 
the  Code  above  referred  to,  render  the  Judge 
disqualified  to  try  such  a  case. 

[Kd.  Note.— For  other  cases,  see  Judges.  Cent 
Dig.  n  214-219,  222,  223 ;  Dec.  Dig.  {  47.*1 

5.  Instructions  Refused— No  Error. 

Under  the  rulings  announced  in  the  first 
and  second  headnotes,  the  court  did  not  err  in 
refusing  to  give  the  instructions  requested,  as 
set  forth  in  grounds  6  and  7  of  the  amended 
motion  for  a  new  trial. 

6.  Sales  (i  406*)— Remedies  of  Buyert— Ac- 
tion FOR  Breach  of  Contract-— Condi- 
tions Precedent. 

Where  an  executory  contract  is  made  for 
the  delivery  of  personal  property  at  a  future 
date,  failure  to  deliver  on  the  date  named  is  a 
breach  of  the  contract  and  no  tender  or  offer 
of  performance  is  necessary  on  the  part  of  the 
purchaser  as  a  condition  precedent  to  the  in- 
stitution of  a  suit  for  the  breach.  McNamara 
V.  Georgia  Cbtton  Co.,  10  Ga.  App.  668  (2),  73 

5.  E.  1092. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  115^1158 ;   Dec.  Dig.  I  406.*] 

7.  Trial  (J  260*)— Instructions— Requests- 
Instructions  Already  Given. 

The  trial  judge  having  fully  and  clearly 
instructed  the  jury  that  if  they  believed  the 
parties  did  not,  at  the  time  the  contract  sued 
on  was  ezecutea,  contemplate  actual  delivery  of 
the  cotton,  but  that  the  contract  was  a  mere 
speculation  on  chances,  it  would  be  illegal  and 
void,  it  was  not  error  requiring  the  grant  of  a 
new  trial  to  refuse  the  request  set  forth  in 
ground  9  of  the  amended  motion  for  new  trial, 
which  simply  elaborated  this  principle,  and  was 
also  subject  to  the  objection  that  it  was  argu- 
mentative in  its  character. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  651-659 ;   Dec.  Dig.  {  260.*] 

8.  Evidence  Sufficient. 

The  evidence  authorized  the  verdict 

Error  from  City  Court  of  Ocllla;  H.  E.  Ox- 
ford, Judge. 

Action  by  E.  W.  Batts  against  J.  C.  Luke. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     Affirmed. 

Haygood  &  Cutts,  of  Fitzgerald,  for  plain- 
tiflP  in  error.  H.  J.  Qulncey,  of  Ocllla,  and 
Elkins  &  Wall,  of  Fitzgerald,  for  defendant 
in  error. 

POTTLE,  J.    Judgment  affirmed. 


Wmt  other 
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(11  Oa.  App.  788) 

DOBBS  ▼.  MIXON.     (Na  4,814.) 
(Oourt  of  Appeals  of  Georgia.    Not.  12,  1012.) 

(Syllahus  hy  the  Court,) 

Appeal  and  E)bror  ({  1092*)— Presenting 
Questions  in  Trial  Court—Parties. 
While,  as  a  general  rule,  where  one  ia 
sued  as  a  member  of  an  alleged  copartnership, 
a  plea  merely  denying  individual  liability,  but 
not  denying  the  partnership  or  alleging  non- 
liability on  its  part,  should  be  stricken  on  mo- 
tion (Waterman  v.  Glisson.  115  Ga.  773,  42  S. 
£).  96),  yet,  where  a  suit  on  an  open  account 
is  brought  in  a  justice's  court  against  two  per- 
sons doing  business  under  a  name  importing 
a  copartnership,  but  there  is  no  distinct  aver- 
ment that  the  defendants  were  partners  when 
the  alleged  liability  arose,  and  one  of  the  de- 
fendants files  a  general  denial  of  indebtedness, 
which  is  not  objected  to,  and  evidence  is  ad- 
mitted without  objection  that  this  defendant 
was  not  a  member  of  the  firm  when  the  ac- 
count sued  on  was  made,  and  did  not  authorize 
the  purchase  of  the  goods,  and  that  the  plain- 
tiff had  knowledge  of  this  fact,  the  discretion 
of  the  judge  of  the  superior  court  in  setting 
aside  on  certiorari  a  verdict  against  the  con- 
tpstini;  defendant  will  not  be  disturbed,  since, 
if  objection  had  been  made  either  to  the  plea 
or  the  evidence  of  no  partnership,  the  defend- 
ant could  have  amended  by  filing  a  formal 
plea  of  no  partnership  at  the  trial  term.  Sol- 
omon V.  Creech,  82  Ga.  445,  9  S.  E.  165. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4312-4321;  Dec.  Dig.  S 
1092.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   J.  T.  Pendleton,  Judge. 

Action  by  E.  P.  Mixon  against  J.  M.  Dobbs. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Rollin  H.  Kimball,  of  Atlanta,  for  plain- 
tiff in  error.  Wm.  F.  Phillips,  of  Atlanta, 
for  defendant  in  error. 

POTTLE,  J.    Judgment  affirmed. 


(11  Ga.  App.  783) 

HORNB  ▼.  SHARPB.     (No.  4,295.) 
(Court  of  Appeals  of  Georgia.    Nov.  12,  19l2.) 

(Byllalui  by  the  Court.) 

Replevin  (§  72*)— Evidence— Sufficiency. 
The  evidence  showing  that  the  chattel,  the 
basis  of  the  possessory  warrant,  had  recently 
been  In  the  quiet,  peaceable,  and  legally  ac- 
quired possession  of  the  person  who  sued  oat 
the  warrant,  and  the  evidence  in  favor  of  the 
defendant,  who  was  found  in  possession  of  the 
chattel  in  question,  being  wholly  insufficient 
to  rebut  the  evidence  establishing  the  right  of 
the  plaintiff  to  the  possession  of  the  chattel, 
a  finding  for  the  defendant  was  unauthorized, 
and  the  judge  of  the  superior  court  erred  in 
overruling  the  certiorari.  Copeland  v.  Lucas, 
6  Ga.  App.  7,  64  S.  E.  113. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  H  292-295;    Dec  Dig.  f  72.*3 

Error  from  Superior  Court,  Berrien  Coun- 
ty;   W.  Ei.  Thomas,  Judge. 

Action  by  Jerry  Home  against  J.  W. 
Sharpe.     Judgment  for  defendant  was  af- 


firmed on  certiorari,  and  plaintiff  brings  er- 
ror.   Reversed. 

Knight,  Chastain  &  Gaskins,  of.  Nashville, 
for  plaintiff  in  error.  Whitaker  &  Dukes, 
of  Valdosta,  for  defendant  In  error. 

HILL,  C  J.    Judgment  reversed. 


(11  Oa.  App.  784) 
PURYEAR  V.  STANSELLw    (No.  4,29&) 
(Court  of  Appeals  of  Georgia.    Nov.  12,  1912.) 

(SyUahus  hy  the  Court.) 

1.  Appeal  and   Error  (§  1002*)--Rbvibw— 
Conflicting  Evidence. 

No  error  of  law  Ib  complained  of,  and  the 
evidence  on  the  controlling  issue  of  fact  was 
in  direct  conflict. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3035-3937;  Dec.  Dig.  S 
1002.^] 

2.  New  Trial  (I  104*)— Newly  Discovered 
Cumulative  Evidence. 

The  alleged  newly  discovered  testimony 
was  merely  cumulative. 

[£}d.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  {§  218-220,  228;  Dec.  Dig.  S  104.<1 

Error  from  Superior  Court,  Gordon  Coun- 
ty; A.  W.  Fite,  Judge. 

Action  between  S.  W.  Puryear  and  T.  M. 
Stansell.  From  the  Judgment,  Puryear 
brings  error.    Affirmed. 

J.  O.  B.  Erwin,  of  Calhoun,  for  plaintiff 
In  error.  F.  A.  Cantrell,  of  Calhoun*  for 
defendant  In  error. 

HILL,  O.  J.    Judgment  afflrmecL 


(11  Ga.  App.  7») 

DANIEL  V.  BROWDERr-MANGET  00. 

(No.  4,311.) 

(Court  of  Appeals  of  Georgia.    Nov.  12,  1912.) 

(Syllahus  hy  the  Court.) 

1.  Bills     and     Notes     ({     454*)— Action- 
Venue. 

Since  one  who  signed  a  promissory  note, 
apparently  as  an  indorser,  may,  by  parol  evi- 
dence, be  shown  to  have  been  m  fact  a  surety 
(James  v.  Calder,  7  Ga.  App.  707,  67  S.  Ek 
1125),  a  petition  in  a  suit  upon  a  promissory 
note,  brought  against  A.  as  maker  and  B.  as 
surety,  in  the  county  of  the  latter's  residence, 
is  not  demurrable  upon  the  ground  that  It 
appears  from  the  petition  that  the  maker  does 
not  reside  in  the  county  wherein  the  suit  was 
brought,  although,  from  a  copy  of  the  note  at- 
tached to  tiie  petition,  it  appears  that  B.  signed 
the  note  as  indorser.  Lumpkin  v.  Calloway, 
101  Ga.  226.  28  S.  B.  622. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec  Dig.  f  454.*] 

2.  Strikinq  Plea— No  Ebbob  in  Rulings. 

There  was  no  error  in  striking  the  plea 
to  the  jurisdiction,  or  in  any  of  the  other 
rulings  complained  of. 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  the  Browder-Manget  Company 
against  H.  T.  Daniel.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Affirmed. 
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R*  B.  Church,  of  Atlanta,  and  W.  B.  Hol- 
lingsworth,  of  Tayetteville,  for  plaintiff  in 
error.  Moore  &  Pomeroy,  of  Atlanta,  for 
defendant  In  error. 

POTTLE,  J.    Judgment  affirmed. 


(U  Oa.  App.  790) 

FRIEDIN  V.  FIELDS.     (No.  4,325.) 
(Court  of  Appeals  of  Georgia.    Nov.  12,  1912.) 

(Syllahut  by  the  Court,) 

Nkw  Tbial  (S  41*)--Harmless  B^rrob. 

The  evidence  was  conflicting,  and  fully  au- 
thorized the  verdict  in  the  plain  tiflPs  favor. 
The  charge  contained  some  inaccuracies,  but, 
as  a  whole,  fairly  stated  the  issues  made  by 
the  pleadings  and  the  evidence.  Failure  to 
give  the  correct  rule  for  measuring  the  defend- 
ant's damage  under  his  plea  of  recoupment  is 
not  cause  for  a  new  trial,  since  the  jury  found 
wholly  against  the  plea.  Hill  v.  Harris,  11  Ga. 
App.  358,  75  S.  B.  51&  There  was  no  error 
requiring  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent   Dig.  §§  67-71;    Dec.  Dig.  §  41.*] 

Error  from  City  Court  of  Vienna;  W.  H. 
Lasseter,  Judge. 

Action  by  Hill  Fields  against  L.  Frledin. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed* 

Jule  Felton,  of  Montezuma,  for  plaintiff  In 
error.  Crom  &  Jones,  of  Cordele,  for  defend- 
ant in  error. 


POTTLE,  J.    Judgment  affirmed. 


(11  Ga.  App.  797) 

SBCKINGBR  ▼.  STATE.     (No.  4,400.) 

(Court  of  Appeals  of  Georgia.    Nov.  12,  1912.) 
(Syllalms  hy  the  Court.) 

dTBIMINAIi  Law  (§  552*)— APPBAIr-SUFPICIEN- 
CY   OP  BVIDBNCI. 

The  evidence  in  support  of  the  verdict  was 
entirely  circumstantial,  and,  weighed  most 
strongly  against  the  accused,  raised  only  a  bare 
suspicion  of  his  guilt,  and  was  consistent  with 
his  innocence.  The  verdict  was,  therefore,  un- 
authorized by  law.  Winkles  v.  State,  4  Ga. 
App.  559,  61  S.  E.  1128;  Thompson  v.  State, 
5  GtL.  App.  7,  62  S.  E.  571:  Moore  ▼.  State, 
8  Ga.  App.  113,  68  S.  E.  616. 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1257,  1259-1262;  Dec. 
Dig.  f  552.*] 

Error  from  City  Court  of  Valdosta;  J.  G. 
Cranford,  Judge. 

B.  F.  Secklnger  was  convicted  of  crime, 
and  brings  error.    Reversed. 

W.  A.  Hawkins,  of  Valdosta,  for  plaintiff 
in  error.  Jas.  M.  Johnson,  SoL,  of  Valdosta, 
for  the  State. 

HILL,  C.  J.    Judgment  reversed. 


(71  W.  Va.  139) 
BIRCH  RIVER  BOOM  &  LUMBER  CO.  ▼. 

GLENDON  BOOM  &  LUMBER  CO.  et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct.  22,  1912.) 

(8yUdbu%  hy  the  Court.) 

1.  Mabshalino   Assets   and    Securities    (§ 
5*)— Scope  of  Remedy. 

To  invoke  the  doctrine  of  marshaling  se- 
curities, both  sources  of  payment  must  belong 
to  a  common  debtor. 

[Ed.  Note.—For  other  cases,  see  Marshaling 
Assets  and  Securities,  Cent.  Dig.  |  10;  Dec. 
Dig.  S  6.*] 

2.  Mabsualing   Assets   and    Securities   (§ 
1*)— Scope  of  Remedy. 

Securities  will  not  be  marshaled  to  the  in- 
jury of  one  over  whom  the  party  asking  the 
marshaling  has  no  superior  equity. 

[Ed.  Note. — For  other  cases,  see  Marshaling 
Assets  and  Securities,  Cent  Dig.  §  1 ;  Dec.  Dij,'. 
§  l.*J 

3.  Appeal  and  Eerob  (§  874*)— Appeal  from 
Interlocutory  Decree— Review. 

An  appeal  from  an  interlocutory  decree 
does  not  bring  up  for  review  a  subsequent  final 
decree,  though  the  latter  was  entered  prior  to 
the   appeal. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  «  3478.  3480,  3481,  3484, 
3530-3540 ;   Dec  Kg.  S  874.*] 

4.  Appeal  and  Error  (§  790*)— Dismissal- 
Dissolving  Injunction. 

When  the  error,  if  any,  in  an  interlocutory 
decree  dissolving  an  injunction,  has  been  merg- 
ed in  a  final  decree  denying  relief  and  dismiss- 
ing the  bill,  an  appeal  from  the  former  alone 
will  be  dismissed,  if  it  appears  that  the  latter 
is  unappealable  by  lapse  of  time. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §{  47,  3132,  4383,  4384 ;  Dec 
Dig.  {  790.*] 

Appeal  frona  Circuit  Court,  Braxton 
Couuty. 

BUI  by  the  Birch  River  Boom  &  Lumber 
Company  against  the  Glendon  Boom  &  Lum- 
ber Company  and  others.  Decree  for  de- 
fendants, and  plaintiff  appeals.  Dismissed 
as  to  appellees  Elder  and  Frame,  and  affirm- 
ed as  to  appellee  Marple. 

Jake  Fisher,  of  8utton,  for  appellant  Hall 
Bros.,  of  Sutton,  for  appellees. 

ROBINSON,  J.  Plaintiff,  the  Birch  River 
Boom  and  Lumber  Company,  by  this  suit  in 
equity  obtained  the  appointment  of  a  re- 
ceiver for  certain  property  of  defendant,  the 
Glendon  Boom  and  Lumber  Company.  The 
property  embraced  in  the  receivership  was 
the  personal  property  which  plaintiff  had 
sold  to  Austin,  Neib,  and  Yarlett  and  which 
these  last  named  parties  had  sold  or  trans- 
ferred to  the  Glendon  Boom  and  Lumber 
Company.  The  receivership  was  granted  on 
the  ground  that  plaintiff,  whoi  it  sold  the' 
property  to  Austin,  Neib,  and  Yarlett,  retain- 
ed a  vendor's  lien  thereon  for  a  large  sum 
of  unpaid  purchase  money;  that  Austin, 
Neib,  and  Yarlett  and  the  Glendon  Boom  and 
Lumber  Company  were  insolvent;  that  the 
business  and  property  of  the  Glendon  Boom 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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and  Lumber  Company  had  been  deserted  by 
it  and  those  Interested  In  the  management  of 
Its  affairs;  and  that  creditors  by  execution 
and  otherwise  were  proceeding  to  subject  the 
property  to  forced  sale,  so  that  plaintiff's 
claim  for  purchase  money  could  only  be  con- 
served and  the  rights  of  all  creditors  fairly 
protected  by  the  interposition  of  a  receiver. 
Only  property  which  had  been  transferred 
from  the  plaintiff  company  to  the  defendant 
company  through  Austin,  Neib,  and  Yarlett 
was  brought  within  this  receivership.  It  em- 
braced simply  the  property  that  related  to 
the  vendor's  lien  claimed  by  plaintiff. 

Prior  to  the  appointment  of  the  receiver, 
an  execution  in  favor  of  Gallaher  had  been 
levied  on  the  property  to  which  that  apjwint- 
ment  related.  The  levy  of  the  Gallaher  ex- 
ecution extended  also  to  property  not  within 
the  receivership.  This  outside  property  was 
also  levied  on  subsequ^itly  to  the  Gallaher 
levy  by  other  execution  and  attaching  credi- 
tors. There  was  no  further  effort  to  enforce 
the  Gallaher  process  as  to  the  property  not 
within  the  receivership.  Perhaps  Gallaher 
was  satisfied  tliat  his  levy  covered  property 
in  the  custody  of  the  receiver  amply  suffi- 
cient for  the  recovery  of  his  debt  therefrom 
in  the  receivership  proceedings ;  for  undoubt- 
edly his  lien  on  it  was  prior  to  plaintiff's 
lien  since  the  bill  admits  that  the  latter  was 
not  recorded.  But  as  to  his  reasons  in  the 
premises  we  need  not  concern  ourselves.  It 
suffices  to  say  that  the  other  creditors  went 
on  to  sales  of  this  outside  property  under 
their  writs,  without  contest  at  the  time  on 
the  part  of  Gallaher  whose  levy  was  also 
the  prior  one  on  that  property. 

Later,  plaintiff  filed  an  amended  and  sup- 
plemental bill  bringing  in  these  other  credi- 
tors, the  officer  executing  the  writs,  and  the 
purchasers  at  the  sales  thereunder,  seeking 
to  make  them  account  for  their  acts  in  the 
premises.  One  theory  of  this  bill  was  that 
the  property  with  which  these  parties  had 
dealt  belonged  to  the  receivership;  another, 
that,  the  property,  being  subject  first  to  the 
Gallaher  levy,  plaintiff  could  cause  it  to  be 
applied  to  the  Gallaher  debt  so  as  to  relieve 
the  other  property  to  that  extent  and  there- 
by enhance  the  security  of  plaintilTs  lien. 
On  the  amended  and  supplemental  bill  an 
Injunction  was  obtained  restraining  and  in- 
hibiting Elder,  Marple,  and  Frame,  who  had 
purdiased  at  the  officer's  sale,  from  "remov- 
ing and  otherwise  interfering  with  the  logs, 
lumber  and  other  personal  property  belong- 
ing to  the  defendant  Glendon  Boom  &  Lum- 
ber Co.,  on  the  26th  day  of  February,  1909." 
The  date  named  was  that  on  which  the  re- 
ceivership had  been  ordered  by  the  court 

Soon  thereafter  the  case  was  heard  on  mo- 
tions to  dissolve  the  injunction,  answers,  and 
affidavits.  The  court  entered  an  order  dis- 
solving the  injunction  "as  to  all  property  not 
purchased  by  the  Glendon  Boom  &  Liumber 
Ck>.  from  the  Birch  River  Boom  &  Lumber 


Ck>.,  as  to  the  purchasers  of  the  property 
aforesaid."  From  this  order  plaintiff  has 
prosecuted  appeal  and  supersedeas  as  to  El- 
der, Marple,  and  Frame. 

[1]  The  court  did  right  in  dissolving  the 
injunction.  The  aniswers  and  affidavits  show 
that  the  property  purchased  by  Elder,  Mar- 
ple, and  Frame  did  not  belong  to  the  receiv- 
ership. So  that  phase  of  the  case  was  right- 
ly settled.  It  is  quite  clear  from  the  verbi- 
age of  the  orders  awarding  and  dissolving 
the  injunction  that  the  court  meant  to  con- 
fine its  action  in  each  particular  to  the  prop- 
erty within  the  receivership.  Then,  as  to 
the  other  phase.  Even  plaintiff's  bills  made 
no  case  warranting  a  marshaling  of  the  Gal- 
laher lien.  Whatever  may  be  the  efficacy 
of  a  reservation  of  vendor's  lien  in  a  duly 
recorded  writing  transferring  personal  prop- 
erty, a  point  on  which  we  express  no  opinion, 
certain  it  is  that  the  unrecorded  lien  claimed 
by  plaintiff  could  be  no  more  than  a  mere 
equity,  good  between  the  parties  to  the  vend- 
ing as  to  which  the  reservation  of  lien  relat- 
ed, but  not  good  as  to  those  having  no  actual 
notice  thereof.  Cole  v.  Smith,  24  W.  Va.  287. 
It  was  good  as  between  plaintiff  and  Austin, 
Neib,  and  Yarlett,  but  the  fact  does  not  ap- 
pear that  it  was  good  as  to  the  Glendon 
Boom  and  Lumber  Company.  For  the  lien 
to  be  good  against  the  latter,  that  company 
must,  at  the  least,  have  had  notice  of  it 
when  the  property  was  taken  over  from  Ana- 
tin,  Neib,  and  Yarlett.  Notice  in  this  partic- 
ular is  not  shown.  How  then  can  plaintiff 
maintain  that  it  has  the  right  to  assert  such 
a  lien  by  a  marshaling  of  the  Gallaher  lien? 
The  lien  debtor  is  not  a  common  one.  To 
invoke  the  doctrine  of  marshaling  securities 
both  sources  of  payment  must  belong  to  a 
common  debtor.  9  Ena  Digest  Va.  &  W.  Va. 
699;  1  Jones  on  Liens  (2d  Ed.)  1046.  Bat 
in  this  case  the  Glendon  Boom  and  Lumber 
Company,  the  lien  debtor  of  Gallaher,  is  not 
the  lien  debtor  of  plaintiff ;  for,  the  Glendon 
Boom  and  Lumber  Company  took  over  the 
property  without  notice  of  the  lien  reserved 
by  plaintiff  in  the  sale  to  Austin,  Neib,  and 
Yarlett  Thus  the  property  of  the  Glendon 
Boom  and  Lumber  Company  Is  not  bound  for 
the  payment  of  that  lien.  It  Is  not  a  source 
of  payment  therefor.  The  lien  does  not  ex- 
ist as  to  the  Glendon  Boom  and  Lumber  Com- 
pany. Indeed  it  does  not  appear  from  the 
record  that  the  Glendon  Boom  and  Lumber 
Company  ever  assumed  in  any  way  to  pay 
this  purchase  money  debt  of  Austin,  Neib, 
and  Yarlett 

[2]  But  were  it  shown  that  by  reason  of 
notice  the  lien  claimed  by  plaintiff  contin- 
ued on  the  property  as  to  the  Glendon  Boom 
and  Lumber  Company,  how  could  that  lien 
be  marshaled,  to  the  detriment  of  the  credi- 
tors holding  liens  on  the  other  property? 
They  are  not  shown  to  have  nad  notice  of 
plaintiff's  lien  when  they  acquired  their 
liens  on  this  other  property.     Unless  they 
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had  notice  of  the  lien,  they  had  no  notice  of 
any  eqnity  whereby  it  could  be  protected  by 
a  marshaling.  We  need  not  say  whether 
notice  of  plaintifTs  unrecorded  lien  would  be 
good  as  to  these  creditors  even  if  they  had 
notice  of  it  The  fact  suffices  that  notice 
does  not  appear.  So  plaintiff  showed  no  su- 
perior eqnity  whereby  it  could  cause  the  mar- 
shaling it  sought  It  could  not  cause  a  shift- 
ing  of  the  Gallaher  lien  from  the  one  proper- 
ty to  the  detriment  of  the  diligently  acquired 
legal  liens  on  the  other  property,  though 
those  liens  were  subsequent  to  that  of  Gal- 
laher, unless  it  showed  an  equity  superior 
to  the  rights  of  the  holders  of  those  liens. 
In  any  event,  plaintiff's  equity  could  not  be 
superior  to  the  rights  of  other  lien  holders 
haying  absolutely  no  notice  of  it  when  they 
acquired  their  liens.  "One  thing  is  very 
clear,  that  securities  will  never  be  marshal- 
ed to  the  Injury  of  those  persons  over  whom 
the  party  claiming  the  benefit  of  the  princi- 
ple has  no  superior  equity."  Lee  y.  Swep- 
son,  76  Va.  ITS. 

[3,4]  Before  the  appeal  and  supersedeas 
was  obtained,  the  court  had  entered  a  decree 
denying  the  relief  prayed  for  and  dismissing 
the  bills  as  to  Elder  and  Frame  No  appeal 
was  sought  or  granted  as  to  this  final  decree. 
The  appeal,  as  we  have  stated,  was  confined 
solely  to  the  interlocutory  order  dissolving 
the  injunction  as  to  Elder,  Marple,  and 
Frame.  It  did  not  bring  up  for  review  this 
subsequent  decree  settling  the  cause  as  to 
Elder  and  Frame,  though  that  decree  was 
entered  prior  to  the  appeal.  Hopkins  v. 
Prichard,  59  W.  Va.  363,  53  8.  K  567.  The 
record  discloses  that  the  limit  has  expired 
in  which  there  could  have  been  appeal  from 
the  final  decree  as  to  Elder  and  Frame. 
Even  if  there  had  been  error  as  to  them  in 
dissolving  the  injunction,  it  would  have  been 
merged  in  the  final  decree  which  now  stands 
unappealable.  We  would  not  reverse  as  to 
Elder  and  Frame,  for  that  would  be  vain, 
since  the  final  decree  dismissing  the  suit  as 
to  them  is  unassailable  because  of  lapse  of 
time.  "An  appeal  or  writ  of  error  may  be 
dismissed  if,  pending  it,  an  event  occurs 
which  makes  a  determination  of  it  unneces- 
sary, or  renders  it  impossible  for  the  appel- 
late court  to  grant  effectual  relief."  3  Cyc. 
188;  2  Enc.  U.  S.  Sup.  Ct  Bep.  289-202; 
Baker  v.  Tappan,  56  W.  Va.  349,  49  S.  E. 
447. 

However,  the  final  decree  ending  the  cause 
as  to  Elder  and  Frame  does  not  include 
Marple.  So  we  must  take  cognizance  of  the 
appeal  as  to  him.  And  we  have  shown  that 
no  error  was  committed  in  dissolving  the  in- 
junction by  which  he  was  restrained  from  re- 
moving the  lumber  he  had  purchased  at  the 
sales  made  by  the  ofllcer.  It  may  be  said 
that  Marple  had  not  answered  the  amended 
and  supplemental  bill — ^had  made  n^^  defense 
in  the  cause.    That  does  not  matter.    The 


answer  and  aflidavits  of  Bllder,  under  whose 
writs  he  purchased,  and.  under  whom  he 
holds,  made  a  complete  case  for  him. 

As  to  Elder  and  Frame  the  appeal  will 
be  dismissed;  as  to  Marple  the  order  com- 
plained of  will  be  affirmed. 


(71  W.  Va.  173> 
WM.    JANES    SONS    CX>.    et    al.    v.    FAR- 
LEY   et    aL      LILLY    LUMBER    CO.     v. 
SAME.     HINTON   FOUNDRY,   MACHINE 
&  PLUMBING  CO.  V.  SAME. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  22, 1912.) 

(Syllalus  hy  the  Court.) 

!•  MsoHAmcs'  Liens  (J  263*)— Enpobcbmrnt 
—  Materialman  —  subcontractor  — Neo- 
X86ART  Parties— Principal  Contractor. 
In  a  suit  by  a  materialman  or  suboontrac- 
tor  to  enforce  a  mechanic's  lien  against  the 
owner  of  the  property  in  which  the  materials 
were  nsed  or  upon  which  the  labor  was  per- 
formed, the  principal  contractor,  if  there  was 
one,  is  a  proper  and  necessary  party. 

[Ed.  Note.->For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  H  471-481;  Dec  Dig.  § 
263.*! 

2.  Equity  (|  117*)— Enforcement  —  BiUr- 

Demurheb—G  HOUNDS— Pakties. 

Failure  to  make  such  principal  contrac- 
tor a  party,  disclosed  by  the  bill,  is  available 
as  a  ground  of  demurrer. 

[Ed.  Note. — For  other  cases,  see  Efiuity,  Cent. 
Dig.  i§  246.  28^-292;    Dec.  Dig.  §  117.*] 

3.  Appeal  and  Error  (J  1170*)— Defects- 
Statute  Against  RsYERSAir—AFPLiCATiON. 

The  clause  of  section  29  of  chapter  125  of 
the  Code,  denying  right  of  reversal  in  the  ap- 
pellate court  for  insufficiency  of  a  pleading, 
when  the  order,  overruling  the  demurrer,  re- 
cites failure  to  allege  anything  in  support  there- 
of, applies  to  pleadings  in  actions  at  law  only, 
and  not  to  equity  pleadings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Sfi  4032,  4066,  4075,  4098, 
4101,  4454.  4540-4645;    Dec,  Dig.  §  1170.*] 

Appeal  from  Circuit  Coart,  SummerB 
Coynty. 

Consolidated  actions  by  the  William  Janes 
Sons  Company,  by  the  liUly  Lumber  Com- 
pany, and  by  the  Hlnton  Foundry,  Maclilne 
&  Plumbing  Company  against  Charles  Far- 
ley and  others  to  enforce  a  mechanic's  lien. 
Judgment  for  plaintiffs,  and  defendant  Far- 
ley appeals.  Reversed  and  remanded,  with 
leave  to  amend. 

R.  F.  Dunlap,  of  Hinton,  for  appellant 
T.  N.  Read,  T.  G.  Mann,  and  Wm.  H.  Saw-* 
yers,  all  of  Hinton,  for  appellees. 

POFFENBARGER,  J.  [1]  In  these  three 
consolidated  causes,  having  for  their  pur- 
pose the  enforcement  of  mechanics*  liens  for 
materials  furnished  and  labor  performed  at 
the  instances  of  a  principal  contractor,  the 
decree  must  be  reversed  for  failure  to  make 
the  principal  contractor  a  party.  Aogir  v. 
Warder,  68  W.  Va.  752,  70  S.  E.  719. 


*For  othor  cases  see  same  topia  and  section  NUMSJBB  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Isdexes 
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[2,  3]  Each  of  the  three  bills  discloses  on 
Its  face  the  relation  of  the  parties  and  the 
omission  stated.  Farley  was  the  owner  of 
the  property  on  which  the  house,  in  which 
the  materials  were  used  and  upon  which 
labor  was  bestowed,  was  built,  and  Caldwell 
had  the  contract  for  building  it  General 
demurrers  to  the  bUls,  assigning  no  grounds 
other  than  insufficiency  thereof  in  law  or^ 
equity,  were  overruled,  as  shown  by  the  de- 
cree, referring  to  the  answers,  containing 
the  demurrers,  and  reciting  failure  to  as- 
sign any  ground  or  cause  beyond  that  stat- 
ed in  them.  Section  29  of  chapter  125  of 
the  Code  does  not  bar  reversal  of  a  decree 
founded  upon  an  insufficient  bill,  for  failure 
to  allege  anything  in  support  of  the  demur- 
rer. The  clause  thereof  relied  upon  here 
does  not  apply  to  equity  pleadings  at  all. 
Hays  V.  Heatherly,  36  W.  Va.  613,  15  S.  E. 
223.  Anything  in  Cook  v.  Dorsey,  38  W. 
Va.  196,  18  S.  E.  468,  seemingly  in  conflict 
with  this  view,  is  an  obiter  dictum,  and  not 
matter  of  actual  decision.  If  that  clause 
were  applicable,  however,  it  would  not  pre- 
clude reversal,  for  the  order  fails  to  say  no 
ground  of  demurrer  was  assigned. 

As,  in  the  absence  of  necessary  parties, 
nothing  can  be  decided,  the  decree  will  be  re- 
versed, and  the  causes  remanded,  with  leave 
to  amend. 

(71  W.  Va.  155) 

BUBKHEIMER  ▼.  BLAECB  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  22,  1912.) 

(SyUdhiu  by  the  Court,) 

Fbattd   (|  58*)  —  Fraudulent  Repbesbnta- 

TiONS— Sale  of  Merchandise. 

The  judgment  below,  in  an  action  on  the 
case  for  damages  sustained  by  plaintiff  by  the 
fraud  and  deceit  of  defendants,  in  obtaining 
from  him  a  stock  of  goods  and  merchandise,  is 
supported  by  the  evidence,  and  is  affirmed  on 
familiar  legal  principles. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §§  55-59;  Dec  Dig.  §  58.*] 

Error  to  Circait  Court,  Cabell  County. 

Action  by  William  M.  Burkheimer,  Jr., 
against  A.  G.  Blake  and  another.  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Affirmed. 

Vinson  &  Thompson  and  Marcum  &  Mar- 
cum,  all  of  Huntington,  for  plaintiff  in  er- 
ror. Switzer  &  Wiatt  and  Holt  &  Duncan, 
all  of  Huntington,  for  defendants  in  error. 

MILLER,  J.  In  an  action  for  damages 
against  Blake  and  Bromley  for  alleged  fraud 
and  deceit  plaintiff  recovered  a  verdict  and 
judgment  for  three  thousand  dollars,  and 
defendant  Blake  complains  of  that  judgment 

The  declaration,  in  substance,  charges  that 
plaintiff  being  the  owner  of  a  stock  of  mer- 
chandise in  the  dty  of  Huntington,  of  the 
value  of  thirteen  thousand  dollars,  defend- 


ants fraudulently  combined  and  confederated 
to  cheat  and  defraud  him,  and  pursuant 
thereto  solicited  plaintiff  to  sell  them  his 
stock  of  goods  upon  the  terms  that  an  inven- 
tory thereof  should  be  taken,  the  value  as- 
certained, a  discount  of  twenty  per  cent  de- 
ducted therefrom,  and  that  Bromley  should 
purchase  and  take  three  thousand  dollars 
worth  of  the  goods,  and  pay  therefor  by  his 
individual  notes,  one  for  one  thousand  dollars 
at  four  months,  and  one  for  two  thousand 
dollars  at  six  months  from  date,  and  should 
pledge  to  plaintiff  •  as  collateral  security 
therefor  two  twenty  year  guaranty  gold 
trust  bonds  of  the  Realty  Banking  &  Trust 
Company,  of  the  face  value  of  one  thousand 
dollars  each,  and  that  the  defendant  Blake 
should  take  the  remainder  of  the  goods,  and 
pay  therefor  in  cash  and  notes.  That  in 
furtherance  of  their  fraudulent  purposes,  de- 
fendants falsely  and  fraudulently  represent- 
ed to  plaintiff  that  they  intended  to  form  a 
co-partnership,  of  whidi  Bromley  was  to  be 
general  manager,  that  Bromley  was  finan- 
cially responsible ;  and  that  the  bonds  of  the 
Realty  Banking  &  Trust  Company  were  genu- 
ine and  valuable  and  would  furnish  ample 
security  for  the  payment  of  his  notes;  that 
James  W.  Hughes  of  Huntington,  who  was 
financially  responsible,  was  indebted  to  Brom- 
ley fifteen  hundred  dollars,  which  would 
fall  due  at  or  about  the  time  of  the  maturity 
of  the  first  note  and  out  of  which  Bromley 
would  pay  the  same. 

It  is  further  alleged  that  these  represen- 
tations were  wholly  false,  and  known  by  de- 
fendants to  be  false  when  made,  and  that 
they  were  made  for  the  purpose  of  obtaining 
three  thousand  dollars  worth  of  goods  from 
plaintiff  upon  the  worthless  notes  and  securi- 
ties of  Bromley,  and  when  acquired  to  turn 
them  over  to  Blake  for  a  small  or  no  con- 
sideration, and  without  just  compensation  to 
plaintiff ;  that  plaintiff  being  ignorant  of  the 
falsity  of  said  representations,  believed  them 
to  be  true  and  relied  thereon,  and  was  there- 
by induced  to  accept  said  pr(^;>osition,  and 
that  between  the  2nd  and  12th  days  of  Feb- 
ruary, 1909,  sold  and  delivered  said  goods  to 
defendants,  and  accepted  the  notes  and  col- 
lateral securities  of  Bromley  for  his  share  of 
the  goods,  and  from  Blake  the  notes  and 
cash  agreed  to  be  paid  by  him  for  the  goods 
he  agreed  to  take,  and  that  in  consummation 
of  the  fraud  and  conspiracy  Bromley  im- 
mediately turned  over  to  his  confederate 
Blake  his  interest  in  the  goods,  the  latter 
paying  him  for  his  services  three  hundred 
dollars. 

It  is  also  alleged  that  Bromley,  at  the 
time  of  his  purchase,  was  and  still  is  insol- 
vent and  that  his  notes,  past  due  at  the 
time  of  the  suit,  and  the  bonds  given  as  col- 
lateral security,  are  without  value,  and  that 
plaintiff  had  been  defrauded  and  cheated 
out  of  three  thousand  dollars  worth  of  his 
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soods  as  aforeisaid,  and  for  which  he  asks 
damages. 

Briefly  stated,  the  alleged  ftaudulent  rep- 
resentations were,  that  defendants  proposed 
to  form  a  co-partnership,  of  which  Bromley 
was  to  be  general  manager;  second,  that 
Bromley  was  financially  responsible,  and  that 
the  bonds  of  the  Realty  Banking  &  Trust 
Company  were  genuine  and  valuable  and 
ample  security  for  the  payment  of  Bromley*s 
notes;  thiid,  that  Hughes  was  Indebted  to 
Bromley  fifteen  hundred  dollars,  maturing 
when  the  first  note  of  Bromley  would  ma- 
ture and  'Out  of  which  that  note  would  be 
paid. 

On  the  trial  below'  the  contract  between 
tiie  parties  was  proven  to  have  been  in 
writing,  substantially  as  alleged  In  the  dec- 
laration, but  this  contract  contains  no  refer- 
ence to  any  co-partnership  to  be  formed,  ex- 
cept witat  may  be  inferred  from  the  charac- 
ter of  the  purchase,  and  contains  no  repre- 
sentations as  to  the  value  or  genuineness  of 
the  bonds  of  the  Realty  Banking  ft  Trust 
Company,  nor  any  reference  to  the  alleged 
indebtedness  of  Hughes  to  Bromley,  or  that 
BrcKnley  expected  or  would  out  of  that  in- 
debtedness make  payment  of  the  first  note, 
and  tifte  last  paragraph  of  said  contract  is: 
"It  Is  further  understood '  and  agreed  that 
these  are  two  separate  and  distinct  sales, 
and  that  said  Blake  shall  be  In  no  way  re- 
sponsible for  the  purchase  made  by  Bromley, 
and  said  Bromley  in  no.  way  responsible  for 
the  goods  purchased  by  said  A.  6.  Blake." 

The  trial  was  had  in  the  court  below  on 
the  issue  Joined  on  the  plea  of  not  guilty  by 
both  defendants,  but  Blake  alone  has  assign- 
ed error  in  this  court. 

It  is  contended  here  on  Blake's  behalf  that 
there  is  no  proof  of  the  fraud  and  conspiracy 
alleged,  and  that  the  evidence  wholly  fails 
to  establish  that  the  several  alleged  false 
representations  were  in  fact  made,  or  if 
made,  that  they  were  in  fact  false,  or  made 
to  induce  plaintiif  to  part  with  his  goods, 
or  that  plaintiff  relied  thereon,  or  that  any 
fraud  was  committed. 

We  will  consider  these  alleged  false  repre- 
sentations in  the  order  named,  with  the  evi- 
dence bearing  thereon,  keeping  in  mind  the 
charge  that  the  ultimate  objects  of  defend- 
ants were  to  procure  the  goods  purchased  in 
the  name  of  Bromley  for  the  benefit  of 
Blake,  without  Just  compensation,  and  to  de- 
fraud plaintiff. 

First,  as  to  the  proposed  partnership. 
Burkh^Uner  alone  swears  that  such  represen- 
tation was  made.  Bromley,  whom  plaintiff 
made  his  witness,  was  not  asked  and  did 
not  testify,  either  on  direct  or  cross-exami- 
nation, that  either  he  or  Blake  represented 
to  plaintiff  that  a  partnership  was  to  be 
formed  by  the  purchasers.  Blake  did  not 
testify  in  the  case.  Besides  Burkheimer's 
evidence,  the  character  of  the  purchase  was 
such  as  to  imply  a  proposed  partnership ;  at 


least  there  was  nothing  In  the  singleness  of 
the  purchases  described  In  the  contract  to 
negative  the  positive  testimony  of  Burkheim- 
er,  and  as  neither  Bromley  nor  Blake  de- 
nied the  positive  evidence  of  Burkheimer,  the 
Jury  had  the  right  to  believe  Burkheimer  and 
find  accordingly. 

But  if  false  was  the  r^resentation  ma- 
terial? We  think  it  was  material  in  this, 
that  as  Burkheimer  was  to  part  with  three 
thousand  dollars  worth  of  goods  to  Bromley, 
with  only  two  thousand  dollars  of  bonds  as 
collateral,  he  would  naturally  rely  on  the 
interest  Bromley  was  to  acquire  in  the  part- 
nership as  additional  security  for  the  pay- 
ment of  his  notes.  If  Burkheimer  had  known, 
as  Bromley  admits  in  his  testimony,  that  he 
was  acting  for  Blake  and  intended  immedi- 
ately on  obtaining  possession  of  the  goods  to 
turn  over  his  interest  therein  to  Blake  for 
one  hundred  and  fifty,  not  three  hundred 
dollars  as  he  swears  be  did,  and  that  Blake 
was  to  get  the  goods,  for  which  Bromley 
had  obligated  himself  to  pay  three  thousand 
dollars!  for  this  nomlDal  consideration,  he 
evidently  would  not  have  made  the  sale  to 
Bromley.  We  think  the  Jury  had  the  right 
to  conclude  from  all  the  evidence  that  there 
was  fraud  and  collusion  in  this  representa- 
tion and  that  the  plaintiff  relied  thereon, 
and  was  damaged  thereby. 

Second,  as  to  the  Realty  Banking  ft  Trust 
Company  bonds:  Did  defendants  falsely 
represent  them  to  be  genuine  and  valuable, 
and  did  plaintiff  rely  upon  this  representa- 
tion? Plaintiff  BO  swears,  and  Bromley  does 
not  distinctly  deny  that  such  representation 
was  made,  but  he  qualifies  his  tacit  admis- 
sion, as  a  witness  for  plaintiff,  by  saying, 
that  he  gave  it  as  his  opinion  ttiat  the  bonds 
were  genuine  and  valuable,  but  that  he  told 
the  plaintiff  he  could  investigate  the  bonds 
for  himself,  and  that  he  turned  tbem  over  to 
him  for  that  purpose.  Burkheimer  admits 
that  he  took  the  bonds  to  his  banker,  who 
consulted  the  blue  book,  and  gave  It  as  his 
opinion  from  information  derived  from  the 
book  that  the  bonds  were  good.  Burkheimer 
admits  also  that  before  he  concluded  the  con- 
tract and  parted  with  his  goods  a  message 
of  inquiry  was  sent  to  the  Realty  Banking  ft 
Trust  Company,  the  principal  In  the  bond, 
at  Washington,  D.  C,  and  that  he  received  a 
reply  that  the  bonds  were  O.  K.  He  still  In- 
sists, however,  that  he  relied  upon  the  repre- 
sentations of  the  defendants.  But  the  ques- 
tion remains,  was  the  representation  false? 
No  witness  swears  that  the  bonds  were  not 
genuine  and  valuable.  Plaintiff  relies  main- 
ly  on  a  volunteer  statement  of  his  own,  made 
on  cross  examination,  not  responsive  of  the 
question,  and  which  was  objected  to  at 
the  time.  He  was  being  interrogated  about 
a  conversation  with  Mr.  Hughes  regarding 
the  alleged  indebtedness  of  Hughes  to  Brom- 
ley, and  he  was  asked  when  this  interview 
took    place;     he    answered,    that    "it    was 
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aloBff  '^bont  the  12tli  and  2nd  day  of  Feb- 
ruaty,  somewhere  along  about  that  time, 
may  be  a  little  later  when  I  found  out 
that  the  bonds  were  icorthleas.**  Plaintiff 
had  not  testified  previously,  on  direct  or 
cross  examination,  that  he  had  found  out 
that  the  bonds  were  worthless.  The  time  he 
mentions  was  about  the  time  he  was  consult- 
ing his  banker  and  got  the  telegram,  which 
was  dated  February  10th,  assuring  him  the 
bonds  were  all  right  The  home  of  this  bond 
company  seems  to  have  been  In  Washington, 
D.  G.  If  the  bonds  were  worthless  that  fact 
could  easily  have  been  shown,  and  It  ought 
to  have  be^i  shown,  and  not  left  to  mere 
inference,  as  the  record  of  this  case  has  left 
It  There  lis,  however,  some  evidence  in  the 
case  of  a  discrediting  character.  Hambrick, 
the  broker,  through  whom  these  bonds  were 
obtained  corroborates  Bromley,  that  three 
hundred  dollars  was  to  be  paid  for  the  use 
of  these  bonds ;  that  they  did  not  belong  to 
Bromley,  but  were  only  loaned  to  him,  and 
he  swears,  that  of  the  three  hundred  dollars 
raised  by  Bromley  on  a  note  of  Blake  to  pay 
for  the  use  of  the  bonds,  but  one  hundred 
and  seventy  five  dollars  was  paid  to  him, 
the  rest  being  retained  by  Bromley  for  some 
purposes  of  hts  own.  Bromley  swears  he 
did  not  get  the  bonds  directly  from  Ham- 
brick,  but  from  two  other  persons  to  whom 
Hamli^rlck  had  previously  pledged  them  for 
small  sums  of  money  borrowed,  which  were 
adjusted  or  paid,  when  he  obtained  the 
bonds.  Who  was  to  get  the  three  hundred 
dollars  premium  for  the  use  of  the  bonds  does 
not  appear.  Presumably  the  company  thus 
lending  its  credit  would  be  entitled  to  the 
premium.  But  if  the  telegram  of  the  com- 
pany to  Burkheimer  was  genuine,  it  recogniz- 
ed the  right  of  Bromley  to  the  bonds  and  to 
dispose  of  them  to  Burkheimer,  as  he  did, 
and  who  still  has  them.  What  the  value  of 
these  bonds  is,  is  not  oCherwlSe  shown.  The 
Jury  could  hardly  have  found  from  all  the 
evidence  that  they  were  not  genuine  and  val- 
ueless, or  that  the  representations  respecting 
them  Were  false. 

Third,  as  to  the  indebtedness  of  Hughes. 
The  plaintiff  is  the  only  witness  who  swears 
to  this,  representation.  He  is  flatly  contra- 
dicted by  his  witness  Bromley.  But  If  the 
representation  was  made,  and  made  the  ba* 
sis  of  credit,  and  was  relied  on  by  the  plain- 
tiff, it  does  not  clearly  appear  that  the  rep- 
resentation was  false.  An  attempt  was  made 
to  prove  the  falsity  of  the  representation  by 
plaintiff  himself.  He  testifies  that  he  saw 
Hughes  and  asked  him  about  the  matter,  and 
places  the  time  between  the  2nd  and  the  12th 
of  F^ruary,  but  he  does  not  pretend  to 
swear  what  Hughes  said  about  the  matter, 
and  the  question  is  left  in  that  Indefinite  and 
uncertain  state.  The  only  other  evidence  re- 
lating to  the  subject,  or  on  which  the  Jury 
may  have  inferred  that  Hughes  was  not  In- 


debted to  Bromley,  Is  the  latter^s  admission 
on  the  witness  stand,  that  he  was  only  worth 
at  the  time  of  the  trade  from  one  hundred 
and  fifty  to  two  hundred  dollars.  Why  he 
was  not  examined  specifically  about  this 
Hughes  indebtedness,  we  cannot  understand. 
It  Is  almost  certain,  however,  that  If  Brom- 
ley was  worth  only  one  hundred  and  fifty  to 
two  hundred  dollars  at  the  time  of  his  pur- 
chase from  Burkheimer,  Hughes  could  not 
have  been  indebted  to  him  fifteen  hundred 
dollars. 

An  absorbing  fact,  however,  in  connection 
with  this  whole  transaction,  and  which  must 
have  been  uppermost  in  the  minds  of  th«) 
court  and  Jury  trying  the  case,  is  the  undis- 
puted fact  that  Bromley,  Immediately  after 
the  purchase  of  the  goods,  turned  over  his  in- 
terest, to  Blake,  the  latter  paying  him  but  one 
hundred  and  fifty  dollars  for  his  services, 
leaving  Burkheimer,  who  had  parted  with 
three  thousand  dollars  worth  of  his  goods  to 
Bromley,  with  nothing  but  the  worthless 
notes  and  doubtful  securities  pledged  there- 
for. Both  notes  were  past  due  when  this 
suit  iTt'as  brought,  and  not  a  dollar  had  been 
paid  upon  them,  and  Bromley,  according  to 
his  confession,  was  execution  proof.  Natu- 
rally twenty  year  bonds  of  the  character  of 
those  pledged  as  security  had  little,  if  any, 
market  value  at  the  place  where  they  were 
pledged.  The  jury  and  court  were  justified, 
we  think,  in  concluding,  whatever  value  the 
bonds  may  have,  that  the  purpose  of  the  whole 
transaction  upon  the  part  of  Blake  and 
Bromley  was  to  get  three  thousand  dollars 
worth  of  plaintiffs  goods  for  Blake  without 
compensating  him  therefor. 

For  the  fraud  and  conspiracy  alleged,  and 
to  the  extent  proven,  and  as  found  by  the 
Jury,  and  upon  familiar  legal  principles,  not 
necessary  to  reiterate,  we  are  of  opinion  the 
judgment  below  should  be  affirmed. 


(71  W.  Va.  161) 
ROLLER  V.   MURRAY  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct.  22,  1912.) 

(Syllalus  by  the  Court.) 

1.  Judgment    (§    815*)  — Full    Faith    and 
Credit—Coubxs  of  Sisteb  State. 

A  decision  of  a  court  of  a  state  of  the 
Union,  founded  upon  a  law  local  or  peculiar  to 
that  state,  is  entitled,  by  virtue  of  section  1  of 
article  .4  of  the  Constitution  of  the  United 
States  and  the  act  of  Congress  passed  May  26, 
1790  (Act  May  26,  1790,  c.  11,  1  Stat.  122),  to 
full  faith  and  credit  in  the  courts  of  another 
state,  in  which  such  local  or  peculiar  law  is 
not  recognized. 

[Ed.   Note.— For  other  cases,   see  Judgment, 
Cent.  Dig.  §S  1445-1448 ;    Dec.  Dig.  §  815.*] 

2.  Judgment  (||  716,  812*)— Res  Judicata— 
Quasi  in  Rem. 

A  right,  question,  or  fact  decided  in  a  pro- 
ceeding quasi  in  rem  and  in  personam  is  res 
adjudicata  in  a  subsequent  suit  between  the 
same  parties  to  charge  or  recover  property,  not 
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involved  in  the  former  salt,  if  the  inhsequeBt 
•ait  involTes  the  same  right,  qaeetion,  or  fact 
[Bd.  Note.— For  other  casei,  eee  Jadcment 
Cent.  Dig.  U  1244<^1246,  1435-1442 ;  Dec  tHg. 
H  716.  gl2.*] 

&  JXTDOMKNT  (§   821*)— RES  JUDICATA— JUD0« 

KENT  IN  Suit  in  Another  State. 

Ad  adjudication  which  precludes  relitiga- 
tion of  a  question  in  the  state  in  which  it  took 
place  may  he  pleaded  in  bar  in  a  subsequent 
suit  in  another  state  between  the  same  parties, 
and  in  which  the  same  matter  is  involved  and 
decisive  of  the  issue. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §}  1492-1495 ;   Dec.  Dig.  S  821.*] 

4.  CONBTITUTIONAL  LaW   (|  310*)— "DUK  PBO- 

CES8  or  Law*'— Amsndmbnt. 

Rejection  of  an  amendment  to  a  bill  in 
equity  on  account  of  immateriality  and  delay 
in  tendering  it,  ample  opportunity  for  an  earli- 
er tender  thereof  having  been  allowed,  and  the 
materiality  thereof  being  doubtful,  does  not 
amount  to  denial  of  due  process  of  law  within 
the  meaning  of  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §  931 ;   Dec.  Dig.  {  310.* 

For  other  definitions,  see  Words  and  Phras- 
es, VOL  3,  pp.  2227-2266 ;   voL  8,  p.  7644.] 

5.  JUDOIOBNT      tt      060*)  — CONCLUSIVENSSS  — 

Natube    of    JUDGMENT  —  Dissolution    of 

Pbo VISIONAL  Injunction. 

Dissolution  of  a  provisional  injunction,  be- 
fore final  disposition  of  the  cause,  is  presump- 
tively not  an  adjudication  upon  the  merits,  and 
is  not  conclusive  of  any  question  affecting  the 
merits  in  subsequent  proceedings  in  the  suit  or 
another  suit,  involving  the  same  cause  of  ac- 
tion, onless  it  appears  that  the  court  founded 
the  order  of  dissolution  upon  the  decision  of 
such  a  question. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  1162 ;   Dec.  Dig.  |  650.*] 

Apiieal  from  Circuit  Court,  Pendleton 
County. 

Action  by  John  £2.  Roller  against  Mary  H. 
Murray  and  others.  Judgment  for  defeud- 
anta»  and  plaintUBt  appeals.    Affirmed. 

O.  B.  Roller  and  John  B.  Roller,  both  of 
Harrlaonburg,  Va.,  for  appellant  Edward 
8.  Conrad,  of  Harrisonburg,  Va.,  and  Holmes 
Conrad,  of  Winchester,  Va.,  for  appellees. 

POFFENBARGER,  J.  [1]  The  initial 
question  in  this  cause  is  whether  a  decree  of 
a  court  of  one  state  of  the  Union  declaring 
a  contract  yold  or  unenforceable,  because,  un- 
der the  law  of  its  state,  it  la  champertous, 
is  entitled  to  full  faith  and  credit  by  virtue 
of  section  1  of  article  4  of  the  federal  Con- 
stitutlon  and  the  act  of  Congress  of  May  26, 
1790  (Act  May  26,  1790,  c.  11,  1  Stet.  122), 
in  another  state  in  which  the  contract,  un- 
affected by  the  decision.  Is  valid.  In  Roller 
V.  Murray,  107  Va.  627,  69  S.  E.  421,  the 
contract  here  involved  was  declared  cham- 
pertous and  enforcement  thereof  refused. 
That  decision  has  been  Invoked  here  by  a 
^lea  in  bar.  For  the  purposes  of  the  pres- 
ent inquiry,  the  validity  of  the  ccmtract  un- 
der the  law  of  this  state,  viewed  independent- 
ly of  the  Virginia  decision,  will  be  assumed. 

The  constitutional   provision   referred  to 


says :  ''Full  faith  and  credit  shall  be  given 
in  each  state  to  the  public  acts,  records,  and 
judicial  proceedings  of  every  other  state. 
And  Congress  may  by  general  laws  prescribe 
the  manner  in  which  such  acts,  records,  and 
proceedings  shall  be  proved,  and  the  effect 
thereof."  An  act  of  Congress,  passed  May 
26,  1790,  in  the  exercise  of  the  power  so 
conferred  upon  that  body,  prescribed  the 
mode  of  authenticating  records  and  judicial 
proceedings  and  then  declared,  "and  the  said 
recorjds  and  judicial  proceedings,  so  authen- 
ticated, shall  have  such  faith  and  credit  giv- 
en to  them  in  every  other  court  within  the 
United  States  as  they  have  by  law  or  usage 
in  the  courts  of  the  state  from  which  they 
are  taken."  Rev.  St.  {  905  (U.  S.  Comp.  St. 
1901,  p.  677).  The  decisions  of  the  federal 
Supreme  Court,  construing  these  provisions 
and  determining  their  scope  and  effect,  as  a 
general  rule  adhere  to  their  letter.  The  in- 
stances in  which  judgments  and  decrees  are 
denied  in  sister  states  the  force  and  effect 
they  have  in  the  states  in  which  they  were 
rendered  are  rare.  What  sometimes  seem 
to  be  exceptions  are  not  really  so.  A  judg- 
ment or  decree  which  the  court  had  no  juris- 
diction to  pronounce  may  be  Impeached  both 
at  home  and  abroad.  A  ground  of  equitable 
relief  against  a  judgment  is  available  In  the 
state  in  which  it  is  rendered  as  well  as  in 
other  states.  So  that,  in  these  instances, 
the  judgment  has  the  same  effect  in  a  sister 
state  as  it  has  in  the  state  in  which  it  was 
rendered.  A  judgment  which  does  not  go  to 
the  merits  of  a  claim,  merely  denies  the 
remedy,  as  in  the  case  of  the  statute  of  lim- 
itations, is  not  always  conclusive  in  a  sister 
state,  for  the  reason  that  it  does  not  reach 
the  merits  of  the  claim  in  controversy. 
Bank  v.  Donally,  8  Pet  361,  8  L.  Ed.  974; 
Brent  v.  Bank,  10  Pet.  596,  9  L.  Ed.  547; 
Stockyards  v.  Railroad  Co.,  118  Fed.  113,  55 
C.  C.  A.  63,  63  L.  R.  A.  213.  It  affects  only 
the  remedy  in  the  state  of  its  rendition,  leav- 
ing the  validity  of  the  claim  unimpaired; 
and,  since  it  does  not  extend  to  the  merits  in 
the  home  state,  it  cannot  do  so  In  another 
state.  It  has  no  greater  effect  in  other 
states  than  it  has  at  home. 

A  real  exception  is  found  In  the  case  of 
judgments  in  favor  of  the  state  for  penal- 
ties. Inflicted  as  punishment  for  crimes  and 
misdemeanors.  *'Thls  court  has  no  original 
jurisdiction  of  an  action  by  a  state  upon  a 
judgment  recovered  by  it  in  one  of  its  own 
courts  against  a  citizen  or  a  corporation  of 
another  state  for  a  pecuniary  penalty  for  a 
violation  of  municipal  law.**  Wisconsin  v.  Pel- 
ican Ins.  Co.,  127  U.  S.  265,  8  Sup.  Ct.  1370, 
32  L.  Ed.  230.  In  the  opinion  in  that  case 
Mr.  Justice  Gray  gives  an  elaborate  and  ex- 
haustive exposition  of  the  purpose  of  the 
constitutional  and  statutory  provisions  here 
involved,  and  shows  that  judgments  for  such 
penalties  are  not  within  their  spirit     An- 
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other  sort  of  penalty,  however,  constitutes 
ground  for  such  exception.  To  constitute  an 
exception,  the  penalty  must  be  one  within 
the  meaning  of  international  law.  In  the 
subsequent  case  of  Huntington  v.  Attrill,  146 
U.  S.  657.  13  Sup.  Ct.  224,  36  L.  Ed.  1123, 
the  distinction  between  such  penalties  and 
others  is  clearly  marked  and  a  judgment  for 
a  sum  penal  in  Its  nature  was  upheld,  be- 
cause it  was  remedial  rather  than  punitive 
in  its  nature.  The  court  said :  "In  the  mu- 
nicipal law  of  England  and  America,  the 
words  -penar  and  'penalty'  have  been* used 
in  various  senses.  Strictly  and  primarily, 
they  denote  punishment,  whether  corporal  or 
pecuniary,  imposed  and  enforced  by  the  state, 
for  a  crime  or  offense  against  its  laws. 
♦  ♦  ♦  But  they  are  also  commonly  used 
as  including  any  extraordinary  liability  to 
which  the  law  subjects  a  wrongdoer  in  favor 
of  the  person  wronged,  not  limited  to  the 
damages  suffered.  They  are  so  elastic  in 
meaning  as  even  to  be  familiarly  applied  to 
cases  of  private  contracts,  wholly  independ- 
ent of  statutes,  as  when  we  speak  of  the 
'penal  sum*  or  'penalty*  of  a  bond.**  The 
latter  class  of  penalties  are  regarded  as 
remedial.  Tayloe  v.  Sandiford,  7  Wheat  13, 
5  L.  Ed.  384;  Hyde  v.  Cogan,  2  Doug.  699; 
Woodgate  v.  KnatchbuU,  2  T.  R.  148 ;  Read 
V.  Chelmsford,  16  Pick.  (Mass.)  128,  132; 
Lake  v.  Smith,  1  Bos.  &  Pul.  (N.  R.)  174. 
(n  Huntington  v.  Attrill,  the  court  said: 
'The  test  whether  a  law  is  penal  in  the 
strict  and  primary  sense  is  whether  the 
wrong  sought  to  be  redressed  is  a  wrong  to 
the  public,  or  a  wrong  to  the  individual.*' 
Judgments  for  strict  penalties  are  excepted 
because  of  their  local  nature.  Their  purpose 
is  to  enforce  only  the  internal  public  pol- 
icy of  the  state.  The  laws  they  enforce 
have  no  extraterritorial  operation.  Upon  the 
same  principle,  judgments  in  rem  ordinarily 
have  no  force  or  effect  upon  any  property, 
except  that  which  lies  within  the  limits  of 
the  state  or  country  in  which  they  were  ren- 
dered. "Crimes  are  in  their  nature  local, 
and  the  jurisdiction  of  crimes  is  local.  And 
so  as  to  the  rights  of  real  property,  the  sub- 
ject being  fixed  and  Immovable.  But  per- 
sonal injuries  are  of  a  transitory  nature 
and  sequuntur  forum  rel.  Rafael  v.  Verelst, 
2  W.  Bl.  1055,  1058.  Crimes  and  offenses 
against  the  laws  of  any  state  can  only  be 
defined,  prosecuted,  and  pardoned  by  the 
sovereign  authority  of  that  state;  and  the 
authorities,  legislative^  executive,  or  judicial, 
of  other  states  take  no  action  with  regard  to 
them,  except  by  way  of  extradition,  to  sur- 
render offenders  to  the  state  whose  laws 
they  have  violated,  and  whose  peace  they 
have  broken."  Mr.  Justice  Gray  in  Hunt- 
ington V.  Attrill,  146  U.  S.  657,  660,  13  Sup. 
Ct.  224,  228  (36  L.  Ed.  1123). 

As  to  the  force  and  effect  of  judicial  pro- 
ceedings, the  states  of  the  Union  sustain 
toward  one  another,  by  virtue  of  the  full 
faith  and  credit  clause  of  the  Constitution 


and  the  statute  made  In  execution  thereof, 
a  relation  different  from  that  of  foreign 
countries.  In  other  words,  the  Judgments 
of  sister  states  stand  upon  a  higher  plane 
than  foreign  judgments  by  reason  of  these 
provisions.  Speaking  of  the  former  class. 
Woodruff,  Judge,  In  De  Brimont  v.  Pennl- 
man,  10  Blatchf.  436,  439  (Fed.  Ols.  No.  8,- 
715),  said:  "Those  cases  are  not  deemed  to 
apply  to  the  present,  because  the  Constitu- 
tion of  the  United  States  operates,  as  be- 
tween the  states,  to  give  them  an  efficien- 
cy not  due  to  a  foreign  judgment  or  decree.** 
The  oonstltutional  provision  Itself  by  its 
terms  excludes  from  operation  among  the 
states  a  considerable  portion  of  private  In- 
ternational law.  It  gives  full  faith  and 
credit,  not  only  to  the  judicial  proceedings 
of  every  state,  but  also  to  Its  public  acts  and 
records.  Hence  a  law  of  one  state,  affecting 
the  rights  of  persons  and  property  and  local 
in  the  sense  that  it  differs  from  the  laws 
of  other  states,  and  may  be  to  some  extent 
contrary  to  their  policy,  such  as  would  not 
be  recognized  and  enforced,  nor  a  judgment 
carrying  It  into  effect  recognized,  if  it  were 
the  law  of  a  foreign  country,  must  never- 
theless have  full  faith  and  credit  in  all  of 
the  states  of  the  Union.  The  judgment  up- 
held in  Huntington  v.  Attrill,  cited,  was  for 
a  penalty  imposed  upon  an  Individual  by  a 
statute  of  the  state  of  New  York,  where  it 
was  recovered.  A  suit  to  enforce  it  was 
brought  in  the  state  of  Maryland  in  which 
there  was  no  such  statute.  The  Maryland 
court  refused  to  enforce  it,  but  the  federal 
Supreme  Court  held  that,  in  so  doing,  it 
had  denied  the  full  faith,  credit,  and  effect 
to  which  the  judgment  was  entitled  under 
the  Constitution  and  laws  of  the  United 
States.  If  a  court  of  one  state  refuse  to 
enforce  the  statute  of  another  state  in  a 
case  in  which  it  ought  to  do  so,  a  case  In 
which  the  statute  gives  a  right,  It  thereby 
denies  such  full  faith  and  credit,  because 
the  statute  is  a  public  act  of  another 
state.  Banholzer  v.  Insurance  Co.,  178  U. 
S.  402,  20  Sup.  Ct.  972,  44  L.  Ed.  1124; 
Glenn  v.  Garth,  147  U.  S.  360,  13  Sup.  Ct 
350,  37  L.  Ed.  203;  Lloyd  v.  Matthews,  155 
U.  S.  222,  15  Sup.  Ct  70,  39  L.  Ed.  128.  "As 
between  the  states  of  this  Union,  the  comity 
enjoined  by  private  international  law  touch- 
ing the  effect  to  be  given  to  foreign  judg- 
ments is  reinforced  and  supplemented  by 
the  clause  in  the  federal  Constitution  pro- 
viding that  full  faith  and  credit  shall  be 
given  in  each  state  to  the  judicial  proceed- 
ings of  every  other  state,  and  by  the  act  of 
Ck)ngress,  made  In  pursuance  thereof.**  Mi- 
nor on  Conflict  of  Laws,  §  86,  p.  188.  Judg- 
ments in  state  courts  are  therefore  clearly 
not  open  to  all  the  defenses  which  can  be 
made  to  foreign  judgments.  Hence,  the  ad- 
judications as  to  the  extraterritorial  force 
and  effect  of  such  judgments  cast  practical- 
ly no  light  upon  the  present  Inquiry.  It 
is  governed  by  the  scope  and  framework  of 
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our  constitational  syBtem.  The  Important 
exceptions  already  noted  contrayene  the  let- 
ter of  the  constitutional  provision,  and  are 
permitted  to  do  so  only  because  they  are 
deemed  not  to  be  within  its  spirit  Subject 
to  the  restraint  and  limitations  of  the  feder- 
al Constitution,  the  states  have  all  the  sov- 
ereign powers  of  independent  nations.  These 
limitations  were  imposed  for  the  accomplish- 
ment of  certain  purposes;  and«  to  preserve 
harmony  in  the  constitutional  system,  the 
limitations  upon  the  powers  of  the  states  are 
themselves  limited  to  a  certain  extent,  or, 
rather,  certain  things  are  deemed  not  to  be 
within  them.  The  exceptions  from  the  opera- 
tion of  section  1  of  article  4  include  only 
such  things  as  it  was  the  plain  purpose  of 
the  Constitution  to  leave  within  the  sole 
power  and  Jurisdiction  of  the  individual 
state.  It  was  not  contemplated  that  any 
state  should  surrender  to  another  the  power 
to  determine  what  should  constitute  crimes 
and  public  offenses  within  its  borders  or  the 
manner  or  extent  of  their  punishment;  nor 
that  any  state  should  say  for  another  what 
should  be  sufficient  to  pass  title  to  land  or 
prescribe  the  mode  of  its  alienation,  descent, 
or  distribution,  or  by  what  means  it  should 
be  subjected  to  the  satisfaction  of  debts,  or 
how  questions  of  title  should  be  litigated. 
It  was  upon  considerations  of  this  kind  that 
the  exceptions  already  noted  were  made. 
These,  as  well  as  the  requirement  that  each 
state  give  full  fiiith  and  credit  to  the  pub- 
lic acts,  records,  and  Judicial  proceedings  of 
every  other  state,  seem  to  have  had  for 
their  purpose,  not  the  attainment  of  uni- 
formity in  laws,  but  rather  the  right  of  each 
state  to  have  local  and  peculiar  laws  which 
all  others  should  respect  and  enforce  within 
certain  limitations.  To  enable  it  to  make 
and  enforce  such  laws  as  it  desires,  each 
state  is  permitted  to  retain  limited  sovereign 
power.  No  other  is  allowed  to  interfere  with 
its  domestic  or  internal  policy.  To  allow 
the  courts  of  another  to  administer  in  any 
degree  its  criminal  laws  or  determine  ques- 
tions of  title  would  subject  the  policy  of  the 
state  to  outside  interference.  On  the  other 
hand,  the  full  faith  and  credit  clause  and 
others  compel  each  state  to  recognize  and 
respect  rights  acquired  by  private  Individu- 
als under  the  laws  of  other  states,  though 
such  laws  may  differ  from  its  own  and  vary 
from  its  policy. 

The  import  of  the  decisions  already  ana- 
lyzed and  the  general  principles  upon  which 
they  proceed  afford  no  basis  for  the  claim 
that  the  courts  of  this  state  may  refuse  to 
respect  the  deciiAon  of  the  Virginia  court, 
because  it  is  founded  upon  a  law  of  Vir- 
ginia which  does  not  obtain  in  West  Vir- 
ginia. That  law  enters  into  the  Judicial 
proceedings  set  up  here  in  resistance  to  this 
suit  and  as  a  bar  to  it.  If  it  were  an  affirm- 
ative Judgment  of  the  Virginia  court  against 
the  plaintiff  here,  based  upon  a  statute,  in- 
stead of  the  common  law  as  understood  in 


Virginia,  it  would  be  entitled  to  respect  and 
full  faith  and  credit,  however  different  our 
law  might  be,  and  even  though  it  were  con- 
trary to  the  public  policy  of  this  state.  The 
public  acts  or  laws,  records,  and  Judicial 
proceedings  of  a  state  are  not  susceptible  of 
control  or  limitation  by  other  states  to  the 
extent  to  which  contracts  are.  A  contract 
made  in  one  state,  to  be  performed  in  an- 
other, whose  public  policy  it  contravenes, 
need  not  be  enforced  by  its  courts;  but  the 
law  of  another  state  or  Judgment  of  its 
courts  stands  upon  a  higher  footing. 

This  principle  is  well  illustrated  by  the 
decision  in  Fauntleroy  v.  Lum,  210  U.  S.  230, 
28  Sup.  Ct  641,  52  U  Ed.  1039,  in  which  the 
decision  of  a  Missouri  court  allowing  recov- 
ery upon  a  transaction  in  Mississippi  express- 
ly prohibited  by  a  statute  of  that  state  was 
held  to  be  entitled  to  full  faith  and  credit 
in  Mississippi,  notwithstanding  the  prohibit- 
ory statute.  Had  the  Missouri  court  prop- 
erly construed  and  applied  the  Mississippi 
statute,  the  Judgment  would  have  been  for 
the  defendant,  and  in  accordance  with  the 
public  policy  and  law  of  the  state  of  Missis- 
sippi; but  the  federal  Supreme  Court  never- 
theless held  that  the  Mississippi  Supreme 
Court  in  refusing  to  enforce  it  had  denied 
to  it  the  force  and  effect  to  which  it  was  en- 
titled. Although  this  decision  puts  it  with- 
in the  power  of  parties  to  nullify  the  stat- 
ute of  a  state  by  invoking  the  Jurisdiction 
of  the  courts  of  another  state,  the  decision 
seems  to  accord  with  others,  holding  that  an 
erroneous  construction  of  a  statute  or  other 
law  of  one  state  by  the  courts  of  another  af- 
fords no  ground  for  denying  its  Judgment 
faith  and  credit 

Nor  do  we  think  this  case  falls  within  the 
class  excepted  on  the  ground  that  the  deci- 
sion is  limited  to  the  remedy,  and  does  not 
affect  the  merits.  It  was  against  the  validi- 
ty of  the  contract  itself,  asserted  by  the 
plaintiff,  and  denied  by  the  defendant  This 
was  a  vital  element  or  issue  in  the  case.  In 
declaring  the  contract  illegal  or  void  the 
court  merely  carried  into  effect  a  substantive 
law  of  the  state.  It  was  a  court  of  general 
Jurisdiction,  and  the  decision  was  not  found- 
ed upon  any  limitation  upon  its  powers. 
The  distinction  is  marked  in  Provision  Co. 
V.  Provision  Co.,  191  U.  €.  373,  24  Sup.  Ct. 
92,  48  L.  Ed.  225,  and  Fauntleroy  v.  Lum, 
210  U.  S.  230,  28  Sup.  Ct  641,  52  L.  Ed. 
1039.  Some  courts  hold  contracts  affected  by 
champerty  merely  illegal,  while  others  de- 
clare them  absolutely  void.  Page  on  Con- 
tracts, S  345.  In  either  case,  the  result  is  a 
consequence  of  the  defect  In  the  contract,  not 
lack  of  power  in  the  court  to  determine  the 
character  of  the  contract 

[2]  If  the  proceeding  is  to  be  regarded  as 
having  been  one  in  personam,  the  foregoing 
principles  and  conclusions  would  necessarily 
and  clearly  make  the  plea  in  question  good ; 
but,  if  it  was  a  proceeding  in  rem,  having 
for  its  object  the  determination  of  a  question 
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of  title  to  property  or  of  funds,  the  Inquiry 
goes  further.  The  allegations  of  the  bills 
and  their  prayers  for  relief  regarded  as  seek- 
ing recovery  of  an  Interest  in  lands  or  as 
intended  to  charge  certain  lands  in  Virginia 
and  not  elsewhere,  with  the  value  of  an  in- 
terest therein,  or  to  obtain  a  portion  of  a 
debt  secured  by  a  deed  of  trust  upon  such 
land,  and  not  as  seeking  In  any  event  or 
manner  a  personal  decree  against  the  defend- 
ant, may  give  the  Virginia  suit  the  char- 
acter of  a  quasi  proceeding  in  rem.  Assum- 
ing them  to  have  been  such,  and  the  purpose 
of  the  present  suit  to  affect  only  lands  in 
West  Virginia,  so  that  the  lands  to  be  affect- 
ed are  different,  the  causes  of  action  are 
not  wholly  different,  for  they  grow  out  of 
the  same  transaction,  and  the  basis  of  the 
right  in  each  case  is  the  same  contract  In 
order  to  charge  the  Virginia  lands,  it  was 
necessary  to  establish  that  contract  To 
charge  the  lands  in  this  state,  it  is  requisite 
to  establish  the  same  contract 

[3]  The  validity  of  that  contract  was  di- 
rectly in  issue  in  the  Virginia  court  between 
the  persons  who  are  parties  to  this  suit  and 
the  question  of  its  validity  actually  decided. 
Had  there  been  no  appearance  by  the  de- 
fendant in  the  former  suit  nor  any  service 
of  process  upon  her,  and  the  lands  in  that 
state  had  been  subjected  to  sale  or  recover- 
ed in  partial  satisfaction  of  the  plaintifTs 
demand,  or  his  bill  dismissed  for  some  rea- 
son,, there  might  not  have  been  an  adjudica- 
tion of  anything  between  the  parties  bind- 
ing them  except  as  to  the  lands  sold  or  re- 
covered, as  in  the  case  of  sales  of  property 
of  nonresidents  under  attachment  proceed- 
ings when  there  has  been  no  service  of 
process  or  appearance.  But  .there  was  an 
appearance,  and  the  validity  of  the  contract, 
constituting  the  basis  of  the  plaintifiTs  claim 
to  the  fund  or  to  the  land,  was  actually 
litigated  between  the  parties  and  expressly 
decided  against  him.  That  decision  obvious- 
ly and  necessarily  settles  and  determines 
that  question  in  the  state  of  Virginia,  and 
precludes  any  subsequent  trial  of  it  there 
between  the  same  parties  in  any  other  liti- 
gation in  which  it  may  be  material,  no  mat- 
ter what  the  form  of  action  or  character  or 
measure  of  relief  sought  Being  res  ad  judi- 
cata in  Virginia,  it  must  be  so  in  West  Vir- 
ginia, because  the  Virginia  decision  must 
have  the  same  faith  and  credit  ih  all  other 
states  that  it  is  entitled  to  in  that  state. 
"A  right,  question,  or  fact  distinctly  put  in 
issue  and  directly  determined  by  a  court  of 
competent  jurisdiction,  as  a  ground  of  re- 
covery, cannot  be  disputed  in  a  subsequent 
suit  between  the  same  parties  or  their  privies ; 
and,  even  if  the  second  suit  is  for  a  differ- 
ent cause  of  action,  the  right,  question,  or 
fact  once  so  deteruiined  must,  as  between 
the  same  parties  or  privies,  be  taken  as  con- 
clusively established,  so  long  as  the  judg- 
ment in  the  first  suit  remains  unmodified." 
Railroad  Co.  v.  United  States,  1C8  U.  S.  1, 


18  Sup,  Gt  18,  42  li.  Ed.  85S.  See,  also. 
New  Orleans  ▼.  Bank,  167  U.  S.  371,  17  Sup. 
Gt  905,  42  U  Ed.  202;  Davis  y.  Brown,  94 
U.  S.  423,  24  L..  Ed.  204 ;  Poole  y.  DUwortb. 
26  W.  Va.  583;  Kinports  v.  Bawson,  36  W- 
Va.  237,  15  S.  EL  66;  Wandllng  y.  Straw  et 
al.,  25  W.  Va.  602.  "If  a  verdict  be  found 
on  any  issue  or  title,  distinctly  put  in  issue 
in  an  action  of  trespass,  such  verdict  may- 
be pleaded  by  way  of  estoppel  in  another 
action  between  the  same  parties  or  their 
privies  in  respect  to  the  same  fact  or  title."^ 
Outran  v.  Morewood,  3  East,  125. 

[4]  Escape  from  the  effect  of  this  decision 
is  sought  upon  the  theory  of  a  lack  of  due 
process  of  law  therein,  founded  upon  the  re- 
fusal of  the  trial  court  to  permit  an  amend- 
ment The  offered  amendment  endeavored 
to  eliminate  the  ground  of  the  charge  of 
champerty  in  the  contract  by  showing  that 
a  fund  had  been  provided  for  the  payment 
of  the  expenses  of  litigation  by  the  sale  of 
a  portion  of  the  land,  and  that  the  agree- 
ment of  the  plaintiff  to  advance  such  ex- 
penses was  made  upon  the  faith  of  such  ex- 
isting fund,  amply  sufficient  for  the  pur- 
pose. The  said  amendment  was  offered  at 
a  very  late  stage  of  the  proceedings.  The 
court  based  its  rejection  thereof  upon  two 
grounds — ^the  delay  in  tendering  it  without 
excuse  or  explanation  and  its  failure  to 
show  a  contract  materially  different  from 
that  set  up  in  the  original  and  first  and  sec^ 
ond  amended  bills.  In  disposing  of  the 
amendment  the  court  said:  '*The  bill  bad 
been  amended  twice  already,  and  after  these 
amendments,  and  after  a  thorough  argu- 
ment of  the  case  on  its  merits,  the  court 
announced  its  decision.  A  due  regard  for 
the  orderly  procedure  of  tl^e  court  and  the 
rights  of  the  opposing  party  required  that 
some  limit  be  set  to  the  privilege  of  amend- 
ments. The  amendments  now  presented  are 
offered  without  explanation  or  excuse,  and 
in  the  main  are  unsubstantial,  and  would 
not  change  the  opinion  of  the  court  on  the 
merits  of  the  case."  Having  said  this,  the 
court  proceeded  to  analyze  the  amendments, 
and  show  their  lack  of  merit  and  insufficien- 
cy to  bring  about  a  different  conclusion  if 
they  had  been  filed.  The  decision  relied 
upon  to  sustain  this  contention  is  Hovey  y. 
EUiott,  167  U.  S.  409,  17  Sup.  Ct  841,  42  U 
Ed.  215,  asserting  lack  of  due  process  in  the 
entry  of  a  decree  for  the  plaintiff,  after  hav- 
ing stricken  out  the  defendant*^  answer,  be- 
cause he  was  guilty  of  contempt  in  neg- 
lecting to  pay  into  court  a  certain  sum  of 
money.  This  was  a  total  denial  of  tlie  right 
of  defense  upon  an  insufficient  ground.  In 
that  case  the  action  of  the  court  was  ar- 
bitrary and  oppressive.  Here,  the  plaintiff 
had  been  allowed  a  hearing.  He  had  filed 
an  original  and  two  amended  bills,  and  had 
no  doubt  had  opportunity  to  tender  the 
third  amended  bill  long  before  the  submis- 
sion of  the  cause.  It  is  certainly  competent 
for  a  court  to  say  within  reasonable  limits 
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what  amounts  to  a  compliance  wltb  Its  rules 
and  the  principles  of  law,  respecting  the 
order  and  limitations  of  proceedings  in  a 
case.  Besides,  in  the  opinion  of  the  court, 
the  proposed  amendment  would  not  have 
changed  the  character  of  the  plaintifl*s 
claim,  nor  relieved  the  contract  of  its  in- 
firmity. An  erroneous  decision  in  respect  to 
either  of  these  matters  would  not  amount  to 
a  denial  of  due  process  of  law.  As  to  them, 
it  is  not  a  ease  in  which  the  plaintiff  has 
had  no  day  in  court 

It  is  also  urged  that  the  bills  in  this  case 
make  out  one  different  in  some  respects  from 
that  presented  in  the  Virginia  court  How- 
ever that  may  be,  the  vital  question  settled 
between  these  parties  in  the  Virginia  de- 
cision must  be  reopened  here  in  order  to 
afford  the  plaintiff  any  relief.  Mrs.  Murray 
was  his  antagonist  there  as  she  is  here. 
Wheelock  and  the  Chesapeake- Western  Com- 
pany, standing  in  privity  with  her,  were  par- 
tie^  there  as  they  are  here,  and  all  the 
substantial  matters  alleged  in  these  bills 
were  set  up  in  the  former  suit 

[SJ  The  dissolution  of  an  injunction  against 
the  prosecution  of  this  suit  awarded  by  the 
circuit  court  of  Rockingham  county,  Va.,  at 
the  instance  of  the  Chesapeake- Western  Com- 
pany, after  that  court  had  rendered  the  de- 
cision here  pleaded  in  bar,  is  relied  upon 
as  a  former  adjudication  in  favor  of  the 
plaintiff,  nullifying  the  effect  of  said  decision. 
That  was  a  preliminary  injunction  issued 
July  16,  1907,  and  dissolved  on  the  motion 
of  Gen.  Roller  Octobw  10,  1907,  without 
dismissal  of  the  bill,  and  in  the  absence  of 
any  demurrer  or  answer  thereto.  The  order 
of  dissolution,  giving  Gen.  Roller  leave  "to 
plead,  answer  or  demur"  to  the  bill  at  the 
next  term,  shows  the  case  was  not  finally 
ended,  and,  by  its  recital  that  the  cause  was 
heard  upon  a  printed  copy  of  the  record  of 
the  other  cause  in  the  Supreme  Court  of 
Appeals,  reveals  the  status  of  the  proceed- 
ings at  the  time.  The  decree  in  the  first 
suit  had  been  entered  in  May,  1907,  and  90 
days  allowed  for  procurement  of  an  appeal. 
An  appeal  and  supersedeas,  allowed  not  ear- 
lier than  August,  1907,  further  suspended  its 
operation.  Under  these  circumstances,  lack 
of  ground  for  a  preliminary  injunction,  if 
a  perpetual  one  should  finally  appear  to  be 
proper,  was  obvious.  The  trial  court  could 
not  tell  whether  the  decree  in  the  other  suit 
would  be  sustained  or  not  as  it  was  under 
review  in  the  appellate  court  The  award  of 
an  injunction  as  matter  of  final  adjudication 
would  be  as  efficacious  as  a  provisional  in- 
junction perpetuated  by  final  decree  in  case 
of  proof  of  ground  for  an  injunction.  Again, 
there  could  be  no  irreparable  injury,  since 
the  decision,  if  binding  as  res  Judicata,  could 
be  conclusively  pleaded  in  this  suit  Liti- 
gation would  be  lengthened  rather  than  short- 
ened by  the  injunction  suit,  which  merely 


added  another  to  the  two  already  pending. 
Obviously,  therefore,  it  was  unnecessary  tn 
predicate  the  dissolution  on  the  effect  of  the 
former  decree,  and  the  court  did  not  In 
terms  do  so.  The  tenor  of  the  order  clearly 
indicates  the  contrary.  Had  Gen.  Roller  pre- 
vailed in  the  appellate  coiirt,  as  he  no  doubt 
expected  to  do,  he  would  have  set  up  the 
reversal  by  plea  or  answer  and  wholly  de- 
feated the  suit,  and  the  court  gave  him 
leave  to  do  so.  Our  interpretation  of  the 
dissolution  order  negatives  intent  on  the  part: 
of  the  court  to  declare  the  former  decree 
not  pleadable  as  an  adjudication  of  the  mat- 
ters  involved  here. 

There  is  no  inflexible  rule  as  to  the  effect 
of  a  dissolution  of  an  injunction  upon  sub- 
sequent litigation  between  the  parties.  It 
depends  upon  the  Intention  ol  the  court  as 
disclosed  by  the  state  of  the  i^leadings  and 
terms  of  the  order,  unless  the  cause  has  been 
finally  disposed  of,  and  even  then  the  dis- 
solution may  have  resulted  from  lack  of 
ground  for  the  extraordinary  writ,  and  not 
carry  any  implication  of  a  determination  of 
any  question  affecting  the  merits.  Being  in- 
terlocutory, the  order  of  dissolution  need  not 
affect  the  merits.  Presumptively  it  does  not 
Then  to  make  it  binding,  should  it  not  af- 
firmatively appear  to  have  been  an  adjudi- 
cation upon  the  merits  in  terms  or  legal 
effect?  Our  decisloDs  say  so.  Gallaher  v. 
Moundsville,  34  W.  Va.  730,  12  S.  E.  859. 
26  Am.  St  Rep.  942;  Fluharty  v.  Mills,  49 
W.  Va.  446,  38  S.  B.  521;  Staley  v.  RaU- 
road  Co.,  63  W.  Va.  119.  59  S.  B.  946.  The 
record  fails  to  show  the  decree  or  order  of 
October  10,  1907,  involved  the  merits,  and 
also  clearly  indicates  that  it  did  not 

For  the  foregoing  reasons,  the  decree  com- 
plained of  must  be  affirmed. 


(71  w.  Va.  148) 

BUFFALO  COAL  &  COKE  CO.  v.  VANCE 

et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  22,  1912.) 

fSyllahus  hy  the  Court,) 

1,  SPEOinc  Performanob  ((  87*)  —  Good 
Faith  ano  Diligence. 

The  decree  below  is  reversed  and  plalntifiTs 
bill  for  specific  performance  dismissed  by  the 
application  of  the  following  familiar  equity 
principles : 

Equity  will  not  decree  specific  performance 
to  him  who  ^las  not  shown  himself  to  have  been 
ready,  desirous,  prompt  and  eager  to  perform  the 
contract  on  his  part,  or  if  his  conduct  has  indi- 
cated bad  faith  or  virtual  abandonment  of  the 
contract 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §{  225,  238 -^P*;  Dec. 
Dig.  i  87.*] 

2.  Vendor  aj^d  Purchaser  (j  189*)— MuroAi, 
RiQHTs  AND  Liabilities  —  Estoppel  of 
Purchaser. 

The  rule  that  a  vendee,  who  has  obtained 
poesession  of  land  under  an  executory  con- 
tract, will  not  be  heard  to  deny  his  vendor's  ti- 
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tie.  and  that  his  purchase  of  an  outstanding 
title  will  inure  to  the  benefit  of  his  vendor,  does 
not  apply,  where  the  vendee  was  already  in 
possession,  claiming  the  land  by  title  under  a 
prior  deed  or  contract,  and  his  subsequent  con- 
ti'act  was  made  to  perfect  the  title  he  already 
had,  with  one  who  had  in  fact  no  title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S|  381-^83 ;  Dec  Dig.  { 
180.*J 

3.  Specific  Pebfobmance  (§|  8,  lOO*) — Ven- 
dor   AND    PUBCUASEB   (S   190*) — ^NATUBE    OF 

Remedy— Discretion  of  Court. 

Specific  performance  is  not  a  matter  of 
right,  but  lies  in  the  sound  discretion  of  the 
court,  and  will  not  be  exercised  in  favor  of  one 
who  has  slept  on  his  rights,  or  the  circum- 
stances and  conditions  have  so  changed  that 
specific  performance  would  result  in  hardship. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 


Appeal  from  Circuit  Court,  Cabell  County. 

Bill  in  equity  by  the  Buffalo  Coal  &  Coke 
Company  against  James  M.  Vance  and  oth- 
ers. From  a  decree  for  plaintiff,  defendants 
appeal.    Reversed,  and  bill  dismissed. 

Maynard  F.  Stiles,  of  Charleston,  and  Cha- 
fin  &  Bland,  of  Logan,  for  appellants.  Camp- 
bell, Brown  &  Davis  and  Holt  &  Duncan,  all 
of  Huntington,  and  Lilly  A  Shrewsbury,  of 
Logan,  for  appellee. 

MILLER,  Judge.  Specific  performance  of  a 
contract  for  the  sale  or  exchange  of  land 
and  landed  interests  is  sought  by  the  bill, 
and  by  the  decree  appealed  from  perform- 
ance by  both  parties  was  decreed. 

The  contract  sought  to  be  enforced  was 
made  between  the  defendant  James  M.  Vance 
and  W.  K.  Cowden,  Trustee,  by  Z.  T.  Vin- 
son, dated  October  10,  1903.  The  plaintiff 
company  claims  under  a  deed  from  Cowden, 
Trustee,  and  others,  dated  June  8,  1907.  This 
suit  was  not  begun  until  August  10,  1908. 
So  that  nearly  five  years  elapsed  between 
the  date  of  the  contract  and  the  date  of 
the  suit  to  enforce  it 

Tbe  bill  offers  no  excuse  on  behalf  of 
Cowden,  Trustee,  or  on  its'  own  behalf,  for 
delay  in  asserting  his  or  its  rights  under  the 
contract,  except  the  general  allegation,  de- 
nied by  the  answer,  that  Cowden,  Trustee, 
was  at  all  times  before  he  "conveyed"  the 
land  to  plaintiff,  and  that  plaintiff  since  then 
has  been,  ready  and  willing  to  comply  with 
the  terms  of  said  agreement  on  his  or  its 
part,  but  that  defendant  Vance  ,has  refused 
and  still  refuses  to  perform  the'contract  on 
his  part  Cowden  never  did  convey  the  land 
to  Vance. 

By  the  terms  of  the  contract,  Vance  there- 
by agreed  to  convey  Cowden  "all  the  coal, 
oil  and  gas  and  fire  clay  on  and  under"  the 
land  on  Huff's  Creek,  Logan  County,  convey- 
ed to  him  by  Jesse  R.  Irwin  in  1901;  also  "a 
strip  of  land  60  feet  in  width  for  a  right-of- 
way  through  said  tract  of  land  and  all  the 
other  property  owned  by  the  said  Vance  on 


the  Northwest  side  of  Hufl*8  Greek,  and 
to  a  railroad  or  other  road  that  may  be  built 
up  said  creek."  It  also  provides  that  "The 
said  00  foot  strip  is  to  be  designated  by  the 
said  Cowden,  Trustee,  or  some  one  acting  for 
him."  And  that  "said  Vance  is  to  have  the 
privilege  of  using  said  right-of-way  for  in- 
gress and  egress  for  his  own  individual  pur- 
poses." And  that  "In  the  deed  conveying 
mineral  to  said  Cowden,  Trustee,  will  be  con- 
tained provisions  for  the  usual  mining  rights 
and  privileges." 

"In  consideration  for  which,"  said  contract 
provides,  "the  said  Cowden,  Trustee,  hereby 
agrees  to  convey  to  the  said  Vance  the  sur- 
face of  said  200  acres,  and  also  the  surface 
of  50  acres  in  addition  to  the  said  200  acres, 
which  said  50  acres  is  to  Join  the  other  lands 
of  the  said  Vance,  and  Is  to  be  selected  and 
located  by  him."  That  "In  the  deed  from 
Cowden,  Trustee,  to  Vance,  the  said  Cowden 
will  reserve  the  usual  right-of-way,  mining 
rights  and  privileges  for  any  and  all  lands 
which  he  or  his  assigns  may  own  or  control 
in  that  vicinity."  And  that,  "Said  deeds  are 
to  be  executed  by  both  parties  so  soon  as 
proper  and  appropriate  descriptions  can  be 
procured." 

And  lastly  that:  "In  the  deed  to  be  exe- 
cuted by  Cowden,  it  shall  be  provided  that 
Vance  shall  have  the  right  to  clear  any  of 
the  lands  conveyed  to  him  by  Cowden,  and 
Cowden  shall  have  the  timber  remaining  on 
said  land  that  will  measure  18  inches  in 
diameter  or  under  inside  the  bark  four  feet 
from  the  ground,  for  mining  purposes." 

On  demurrer,  and  in  his  answer  and 
amended  answer  to  the  bill,  Vance's  defenses 
are,  (1)  alleged  want  of  authority  of  Vinson 
to  act  for  Cowden  in  making  the  contract; 

(2)  laches  and  abandonment  of  the  contract; 

(3)  that  complainant  is  not  the  assignee  of 
the  contract:  (4)  uncertainty  of  the  con- 
tract and  nonperformance  of  conditions  pre- 
cedent; (5)  want  of  mutuality;  (6)  want  of 
consideration;  (7)  denial  of  relationship  of 
vendor  and  vendee  between  Cowden,  Trus- 
tee, and  Vance;  (8)  misrepresentation  or 
mutual  mistake  as  to  good  title  in  Cowden; 
and  lastly,  (9)  that  specific  performance  is 
not  matter  of  right  but  subject  to  the  sound 
discretion  of  a  court  of  equity. 

We  have  carefully  considered  all  these  de- 
fenses, and  the  responses  thereto,  and  the 
numerous  authorities  cited  by  counsel  for 
the  several  propositions  covering  them,  but 
if  we  are  correct  in  our  conclusion,  as  we 
think  we  are,  that  laches  constitutes  a  com- 
plete defense,  that  defense  is  conclusive  of 
the  whole  case,  and  it  becomes  unnecessary 
to  deal  with  the  other  questions  presented, 
except  incidentally,  for  they  do  not  fairly 
arise. 

Pertinent  to  the  defense  of  laches,  the  fact 
is  conceded  that  at  the  date  of  the  contract 
neither  party  had  good  title  to  the  land  or 
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landed  Interests  proposed  to  be  conveyed. 
Vance  had  deed,  and  possession;  Gowden 
had  nothing  but  a  worthless  deed  and  no 
possession.  The  true  title  to  the  200  acres 
and  the  50  acres  was  then  in  M.  B.  Mulllns. 
But  Vance  was  and  had  been  for  many  years 
In  possession  of  the  200  acres  lying  adjoin- 
ing his  home  farm,  at  first  under  a  lease  In 
18S7,  and  thereafter  under  a  deed  made  In 
1901,  from  Jesse  R.  Irwin;  and  he  never, 
at  any  time,  got  possession  of  the  land  from 
Cowden,  Trustee,  or  from  plaintiff,  or  from 
any  one  under  whom  they  claimed. 

Furthermore,  Vance  alleges  and  proves  on 
the  witness  stand  that  he  was  Induced  to 
enter  into  the  contract  on  the  representation 
of  Vinson,  for  Cowden,  Trustee,  that  Cowden 
had  good  title,  and  that  he  would  be  able 
through  him  to  i)erfect  his  own  title,  else  he 
would  not  have  entered  Into  the  contract 
Vinson  contradicts  Vance,  and  urges  sup- 
posed contradictory  statements  in  Vance*8 
testimony.  In  corroboration  of  his  own  evi- 
dence. 

As  we  view  the  case  this  controverted  fact 
is  not  very  material.  However,  as  Vance  was 
and  had  been  in  possession  of  the  land  for 
years,  it  is  difficult  to  see  what  advantage  or 
benefit  he  got  from  the  contract,  or  why  he 
made  it,  unless  some  inducement  was  held 
out  to  him.  Cowden's  title  or  claim  to  the 
50  acres,  which  he  contracted  to  convey  to 
Vance,  was  subject  to  the  same  infirmily  as 
his  daim  to  the  200  acres.  As  to  both  pieces 
Ck>wden's  title  was  worthless.  His  deed  to 
Vance  would  have  given  no  strength  to 
Vance's  claim  so  far  as  we  can  see.  Vance 
ascertained  soon  after  his  contract  with  Cow- 
den, Trustee^  when  Mulllns  warned  him 
against  cutting  the  timber  with  threat  of 
legal  proceedings,  that  Mulllns  had  the  good 
title.  He  then  consulted  counsel  and  was  so 
advised.  He  swears  he  notified  Vinson  of 
Mulllns'  daim  and  called  upon  him  to  pro- 
tect him,  which  neither  Cowden  nor  Vinson 
did.  Vinson,  however,  denies  such  notice. 
But  the  fact  is  that  Vance  was  obliged  to 
protect  his  title  and  possession  by  purchase 
from  Mulllns,  which  he  did,  taking  from  Mul- 
llns a  quit  claim  deed,  dated  July  26,  1904, 
which  he  put  on  record  August  19, 1904.  For 
this  deed  he  paid  Mulllns  two  hundred  dol- 
lars. He  was  never  reimbursed  for  this 
outlay  or  any  portion  of  it  by  plaintiff  or 
Gowden.  Nor  did  plaintiff  or  Cowden,  Trus- 
tee, as  Vance  alleges  in  his  answer  and 
swears  on  the  witness  stand,  at  any  time  aft- 
er the  contract  of  October  10,  1903,  propose 
to  Vance  to  perform  the  contract  on  their 
part,  or  call  upon  or  demand  of  him  execu- 
tion thereof.  They  had  apparently  abandon- 
ed the  same,  and  Vance  was  never  given  any 
notice,  except  by  the  institution  of  this  suit, 
that  plaintiff  or  Cowden,  Trustee,  claimed 
any  rights  under  the  contract.  The  deed 
from  Gowden  to  plaintiff  maizes  no  mention 


of  the  contract  It  does  not  in  tenns  oonv«j 
any  rights  under  it  That  deed  was  made 
more  than  a  year  before  the  dnstitution  of 
this  suit  and  In  the  mean  time  plaintiff  as- 
serted nothing  under  the  contract  as  against 
Vance.  Vance  swears  that  he  had  greatly 
improved  his  whole  farm,  had  built  houses 
and  bams,  and  cleared  fields;  that  the  pro- 
posed right  of  way  through  his  lands,  if  the 
contract  should  be  enforced  against  him, 
would  cause  him  great  injury  and  damage, 
which  he  proves  would  be  from  fifteen  hun- 
dred to  twenty-five  hundred  dollars.  What 
excuse  does  the  plaintiff  or  Cowden  offer  for 
this  unreasonable  delay?  Absolutely  none. 
Silence  for  so  long  when  the  contract  by  its 
terms  provided  for  prompt  action  by  both 
parties,  and  the  facts  and  circumstances  al- 
ready detailed,  at  least  raises  a  presumption 
of  abandonment  True  there  is  no  evidence 
In  the  case  showing  what  changes  in  value 
liave  taken  place  since  the  date  of  the  con- 
tract but  we  may  take  Judicial  notice  that 
the  value  of  all  mineral  and  timber  land  in 
this  state  had  greatly  enhanced  In  value 
within  the  five  years  intervening  between 
the  date  of  the  contract  and  the  date  of  the 
suit  We  think  we  may  assume  from  the 
facts  established  in  the  cause  that  some  ob- 
ject of  advantage  to  the  plaintiff  and  dis- 
advantage to  the  defendant  called  the  plain- 
tiff to  action  after  nearly  five  years  of  unex- 
plained delay. 

[1  ]  The  law  of  this  State,  and  most  if  not 
all  Jurisdictions,  is,  that  specific  performance 
will  not  in  equity  be  decreed  at  the  suit  of 
one  who  does  not  show  himself  to  have  been 
ready,  desirous,  prompt  and  eager  to  perform 
the  contract  on  his  part,  and  if  his  conduct 
has  indicated  bad  faith  or  virtual  abandon- 
uLent  of  the  contract  equity  will  deny  him 
any  relief.  Glay  v.  Deskins,  36  W.  Va.  350, 
15  S.  E.  85;  Frame  v.  Frame,  32  W.  Va.  463^ 
9  S.  E.  901,  5  L.  R.  A  323 ;  Ohilhowie  Iron 
Co.  V.  Gardiner,  79  Va.  305 ;  Ford  v.  Euker, 
86  Va.  75,  9  S.  E.  500 ;  14  Enc.  Dig.  Va.  & 
W.  Va.  Rep.  939,  and  cases  cited. 

But  it  is  argued  that  the  above  rule  has 
little,  if  any,  application  to  a  case  such  as 
counsel  conceive  this  case  to  be,  where  the 
demand  is  exclusively  equitable,  fully  proven 
by  documentary  evidence,  and  the  delay  has 
in  no  way  operated  to  the  prejudice  of  the 
defendant,  and  the  facts  and  circumstances 
negative  inference  of  intent  on  the  part  of 
plaintiff  to  abandon  or  relinquish  his  right 
a  legal  proposition  affirmed  in  Depue  v.  Mil- 
ler, 65  W.  Va.  120,  64  S.  E.  740,  23  U  R.  A. 
(N.  S.)  775.  Plaintiff  also  Invokes  the  rule 
of  Plant  V.  Humphries,  66  W.  Va.  88,  66  S. 
E.  94,  26  L.  R.  A.  (N.  S.)  558,  that  'laches 
does  not  run  against  one  asserting  rights  to 
real  estate  which  he  has  had  in  possession 
during  the  delay  in  asserting  those  rights.'* 
Also  the  rule  of  Nuttall  v.  McVey,  63  W. 
Va.  380,  60  S.  EL  251,  that  "A  purchaser  in 
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Actual  possession  of  land  nnder  an  executory 
contract  of  sale  will  not  be  barred  by  laches 
froim  enforcing  his  right  ,to  a  conveyance." 

Wp  have  already  Indicated  our  opinion  that 
the  lapse  of  time  and  the  facts  and  circumr 
stances  attending  this  case  raise  a  presump- 
tion of  intent  to  abandon  the  contract  on  the 
part  of  plaintiff;  that  the  defendant  Vance 
has  been  prejudiced  by  the  delay,  and  that 
nothing  has  been  shown  negativing  the  Intent 
by  CJowden  or  the  plaintiff  to  abandon  their 
rights,  and  that  the  rule  of  Depue  v.  Miller 
ought  not  to  be  applied. 

[2]  We  do  not  see  what  application  the 
rule  In  Plant  v.  Humphiies  and  Nuttall  v. 
McVey  has  to  plaintiff's  case.  If  Vance  had 
obtained  possession  from  Cowden,  and  was 
suing  for  specific  execution,  the  rule  of  these 
cases  might  apply.  The  case  at  bar  is  not 
a  case  of  that  Islnd,  nor  one  where  the  rule 
of  the  cases  .relied  on  should  be  applied. 
Vance  did  not  get  possession  under  his  con- 
tract with  Cowden,  Trustee;  nor  does  Cow- 
den  pretend  to  have  had  any  possession  un- 
der Vance.  Vance,  finding  that  Cowden  had 
no  title,  was  obliged  to  purchase  the  land 
from  Mullins  to  save  his  right  and  possession 
under  Irwin.  It  is  contended  on  behalf  of 
plaintiff  and  Cowden  that  Vance  knew  of  the 
Mullins  title  when  he  made  the  contract  with 
Cowden.  This  is  based  on  the  evidence  of 
Vance  that  at  that  time  he  knew  of  the  deed 
from  Wilkinson,  Special  Commissioner,  to 
Stoddard  and  Hall,  under  whom  Mullins 
<!laimed ;  but  it  does  not  appear  that  Vance 
knew*  the  effect  of  that  deed,  or  that  it  in- 
vested good  title  in  Stoddard  and  Hall.  He 
learned  this  after  Mullins  had  warned  him 
against  cutting  timber,  and  he  had  taken  ad- 
vice of  counsel.  That  he  did  not  know  the 
effect  of  the  Stoddard  and  Hall  deed,  at  the 
time  of  his  contract  with  Cowden,  Is  further 
evidenced  by  his  testimony,  that  when  he 
signed  the  contract  with  Cowden  he  thought 
he  would  get  a  good  title,  or  he  would  not 
have  signed  It  The  record  shows  that  there 
were  numerous  confilcting  claims  to  this  land, 
but  that  the  title  of  Mullins  under  Stoddard 
and  Hall  was  superior  to  them  all,  and  had 
been  adjudicated. 

With  like  insistence  upon  the  alleged  eq- 
uitable rights  of  plaintiff  for  specific  execu- 
tion, it  is  contended,  that  notwithstanding 
Cowden  had  no  title,  and  Vance  was  obliged 
to  protect  his  own  claim  and  possession  by 
purchase  from  Mullins,  the  relationship  of 
vendor  and  vendee  arising  from  the  contract 
made  Vance,  in  the  purchase  of  the  out^ 
standing  title  from  Mullins,  trustee  for  Cow- 
den, entitled  Cowden  to  specific  execution  of 
the  contract,  on  his  refunding  to  Vance  the 
purchase  price  of  the  Mullins  deed.  This 
was  the  theory  of  the  decree  appealed  from. 
But  this  equitable  rule  applies  only  where 
the  vendee  has  obtained  possession  from  the 
vendor.    The  reason  for  the  rule  is,  that  it 


would  be  inequitable  for  a  vendee  to  «iter 
under  his  vendor,  acquire  possession  there- 
by, and  afterwards,  without  surrendering  that 
possession,  deny  his  vendor's  title.  Hut 
where  the  reason  for  the  rule  Is  not  present 
in  a  given  case  the  rule  is  inapplicable,  and 
should  not  be  enforced  in  equity.  29  Am.  & 
Eng.  Ency.  Law,  706;  Roller  v.  BtHnger,  88 
Va.  641,  645,  14  S.  B.  337,  citing  Galloway 
V.  Finley,  12  Pet  293,  9  L.  Ed;  1079. 

[3]  The  general  rule  that  specific  perform- 
ance is  not  a  matter  of  absolute  right,  but 
lies  only  in  the  sound  discretion  of  the  court, 
is  invoked  by  appellant  in  this  case.  That 
such  is  the  general  .rule  needs  no  citation 
of  authorities.  Sound  discretion  does  not  re- 
quire a  court  of  equity  to  decree  specific  per- 
formance when  the  circumstances  and  con- 
ditions of  things  have  so  changed  as  to  re- 
sult in  hardship.  Dyer  v.  Duffy,  39  W.  Va. 
148,  19  S.  E.  540,  24  L.  R.  A.  339;  aay  v. 
Desklns,  supra.  The  court  has  a  right  to 
look  to  all  the  circumstances  and  say  wheth- 
er Justice  and  right  demand  specific  perform- 
ance. Hogg's  Eq.  Prin.  S  396;  Abbott  v. 
L'Hommedleu,  10  W.  Va.  677;  Lowther  Oil 
Co.  V.  Miller-Sibley  Oil  Co.,  53  W.  Va.  501, 
513,  44  S.  E.  433,  97  Am.  St  Rep.  1027. 

Looking  at  this  case  in  the  light  of  all  the 
facts  and  circumstances.  Including  the  long 
delay  in  asserting  their  rights  under  the  con- 
tract, if  any,  to  decree  specific  performance 
now  would  be  to  permit  Cowden,  or  the  plain- 
tiff under  him,  now  that  some  object  of  ad- 
vantage to  them  and  of  disadvantage  and 
Injury  to  appellant  may  have  aroused  them 
from  their  slumbers,  would  be  to  permit 
them  to  rerfp  where  they  have  not  sown, 
and  to  deprive  the  appellant  of  the  benefits 
of  his  diligence  and  enterprise  In  perfecting 
his  title,  and  In  which  he  has  been  in  no  way 
aided  by  his  contract  with  Cowden. 

Our  conclusion,  therefore^  Is  that  the  de- 
cree below  should  be  reversed,  and  the  plain- 
tiff's bill  dismissed,  with  cost  to  the  appel- 
lant In  this  court  and  in  the  circuit  court  in 
this  behalf  expended. 


(71  W.  Va.  177) 
HONAKER  V.  NEW  RIVER  &  POCAHON- 
TAS CONSOL.  COAL  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  22,  1912.) 

(8yllabu$  by  the  Court.) 

Master  and  Servant  ({  228*> — Injuries  to 
Servant— Infants  —  Contributort  Negli- 
gence. 

Employment  of  a  boy  under  14  years  of 
age  to  work  in  a  coal  mine  is  prima  facie  ac- 
tionable negligence  in  the  master,  and  will  call 
for  damages  in  case  of  injury  to  the  boy  while 
in  servicet  and  exempt  bim  from  the  defense  of 
contributory  negligence,  unless  it  be  shown  he 
had  experience,  intelligence,  care,  and  capacity* 
notwithstanding  bis  age,  to  enable  bim  to  ap- 
preciate and  avoid  the  dangers  of  service. 

[Ed.  Note.—For  other  cases,  see  Master  and 
Servant,  Cent  Dig,  {|  670,  671;  Dec  Dig.  { 
22a*] 
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Error  to  Circuit  Court,  Fayette  County. 

Action  by  Sam  Honaker  against  the  New 
Rlrer  &  Pocahontas  Consolidated  Coal  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Dillon  &  Nuckolls,  of  Fayetteville,  for 
plaintiff  in  error.  Llttlepage,  Cato  &  Bled- 
soe, of  'Charleston,  and  Hubard  &  Lee,  of 
Fayetteville,  for  defendant  in  error. 

BRANNON,  P.  Bam  Honaker  brought  an 
action  against  the  New  River  &  Pocahontas 
Consolidated  Coal  Company  for  personal  in- 
jury, and  recovered  $1,000  damages.  Hon- 
aker was  a  boy  12  years  and  10  months  old 
at  the  time  he  receiyed  his  injury.  The  de- 
fendant was  operating  a  coal  mine,  and 
Honaker  was  employed  by  it  in  '^trapping" 
4Lnd  **pig-tailing."  His  work  in  trapping  was 
to  open  doors  in  the  mine  to  let  pass  the 
motor  engine  hauling  in  and  out  of  the  mine 
coal  cars.  His  duty  in  pig-tailing  was  to 
connect  rope,  from  winder  on  the  motor,  with 
coal  cars  to  be  hauled  out  of  the  mine.  A 
motor  was  pushing  into  the  mine  four  empty 
coal  cars.  Honaker  was  seated  on  the  end 
of  the  fourth  car  from  the  motor,  with  his 
feet  on  the  bumper.  There  were  some  empty 
cars  ahead  on  the  track  in  the  mine,  and  the 
cars  being  pushed  collided  with  them.  Hon- 
aker discovered  them  some  7  feet  ahead, 
and  tried  to  get  back  into  the  car,  and  in 
doing  so  one  of  his  feet  slipped,  and  was 
caught  between  the  bumpers  of  the  cars, 
and  was  mashed*  The  plaintiff  gave  evi- 
dence that  on  the  day  of  his  injury  the 
brakeman  was  absent,  and  he  was  ordered 
by  the  mine  foreman  to  act  as  brakeman. 

Complaint  is  made  that  the  court  refused 
an  instruction,  saying  that  if  Honaker  had 
been  instructed  by  the  mine  foreman  not  to 
ride  on  the  mine  cars,  and  that  he  disobeyed 
the  Instructions,  and  did  ride  in  the  mine 
on  the  front  car  of  a  number  that  were  be- 
ing pushed  into  the  mine,  contrary  to  in- 
structions, and  that  the  injury  was  occasion- 
ed thereby,  the  jury  should  find  for  the  de- 
fendant This  instruction  ignores  the  fact 
that  Honaker  was  under  14  years  of  age. 
It  does  not  put  to  the  jury  to  say  whether 
that  fact  entered  into  the  case.  The  instruc- 
tion proposes  to  defeat  the  plaintiff  on  the 
ground  of  contributory  negligence,  without 
taking  into  consideration  the  age  of  Honaker. 
My  own  view,  as  expressed  in  my  opinion 
in  Norman  v.  Coal  Co.,  68  W.  Va.  414,  69 
S.  E.  857,  31  Ll  R.  A.  (N.  S.)  504,  is  that  the 
employment  in  coal  mining  of  a  child  under 
14  years  of  age  is  of  itself  contrary  to  law, 
and  per  se  negligence,  and  that  contributory 
Degligence  is  not  attributable  to  him.  We 
do  not  so  decide  in  this  case;  Under  that 
decision  we  do  say  that  the  evidence  does 


not  show  that  this  boy  does  not  belong  to 
the  class  of  infants  under  14,  by  reason  of 
special  mental  attainment  and  capacity,  so 
as  to  take  him  out  of  that  class  and  put  him 
in  the  adult  class,  and  that,  therefore,  his 
employment  is  a  violation  of  the  statute 
against  employing  minors,  found  in  Supple- 
ment Code  of  1900,  c.  15H,  |  17.  Unless  by 
evidence  shown  to  possess  special  capacity 
to  avoid  danger,  the  statute  applies,  and  we 
cannot  attribute  to  him  full  capacity,  regard- 
less of  age,  as  this  instruction  proposes  to  do. 

But,  furthermore,  we  say  that  Instructions 
3,  4,  and  6,  given  for  the  defense,  substan- 
tially covered  the  ground  of  the  instructions 
refused,  and  were  sufficiently  favorable  to 
the  defendant  It  is  said  that  Honaker  was 
told  not  to  ride  on  the  car,  and  especially 
it  is  said  that  he  had  no  right  to  sit  on 
the  front  car,  with  his  feet  hanging  down. 
Evidence  before  the  jury  says  that  he  was 
ordered  to  act  as  brakeman  that  day,  and  he 
did  not  go  out  of  the  line  of  his  duty  as 
trapper  to  act  as  brakeman,  and  there  was 
evidence  that  it  was  needful  for  him  to  sit 
where  he  did  to  watch  switches.  There  was 
no  evidence  that  he  was  instructed  how  to 
act  as  brakeman,  or  of  its  dangers,  and  up- 
on that  ground  it  can  be  said  that  the  ver- 
dict is  defensible.  The  ground  of  liability, 
as  I  myself  would  base  it.  Is  that  Honaker 
was  a  child,  exposed  to  danger  by  employ- 
ment in  violation  of  a  statute;  btit  all  of 
us  unite  in  saying  that  being  employed  in 
violation  of  statute  is  prima  fade  negli- 
gence, and,  it  not  being  proven  that  si)ecial 
intelligence  and  capacity  in  Honaker  took 
him  out  of  the  class  of  infants  under  14 
years,  contributory  negligence  cannot  be 
charged  to  him.  This  is  a  jury  question. 
Moreover,  it  is  proven  that  he  was  put  to 
work,  not  of  his  own  act  in  leaving  his  usual 
line  of  duty,  and  had  no  experience  or  in- 
struction as  brakeman. 

The  plaintiff  claims  that  the  defendant  was 
negligent  in  pushing  its  cars  into  the  dark 
mine  without  a  light  on  the  motor  to  show 
ahead,  and  that,  if  there  had  been  a  light 
there,  it  would  have  shown  the  presence  of 
the  empty  cars  ahead  at  such  distance  as 
would  have  enabled  the  boy  to  get  into  the 
car  and  save  himself.  The  only  light  was  a 
small  mine  lamp  in  the  cap  of  the  boy,  which 
did  not  light  but  a  few  feet  ahead;  but 
probably  the  company  would  not  be  charge- 
able with  this  negligence,  because  it  was  an 
omission  of  duty  by  the  mine  boss,  under 
principles  stated  in  Squilache  v.  Tidewater 
Coal  Co.,  64  W(.  Va.  337,  62  S.  E.  446,  and 
other  like  cases.  We  think  the  Norman 
Case  above,  even  without  the  latter  consid- 
eration, calls  for  recovery. 

Therefore  we  affirm  the  judgment 
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m  W.  Va.  175) 

BCAHAFFEY  ▼.  X  L.  RUMBARGER  LUM- 
BER CO. 

(Sapreme  Court  of  Appeals  of  West  Virginia. 

Oct.  22,  1912.) 

(SyUabuM  hy  the  Court.) 

1.  Pleading  (j5  II*)— Matters  of  Evidence. 

A  declaration  for  damage  to  property  from 
fire,  alleging  that  the  defendant  negligently  al- 
lowed the  fire  to  start  on  bis  own  premises  and 
spread  to  the  premises  of  the  plaintiff,  need  not 
specify  the  cause  or  origin  of  the  start  of  the 
fire,  or  other  matters  merely  going  as  evidence 
to  prove  the  cause  or  origin  Of  the  fire. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §  31;   Dec.  Dig.  §  11.*] 

(Additional  Syllahut  ly  Editorial  Staff.) 

2.  Appeal  and  Erbob  ({  1050*)— Re  view- 
Harmless  Error— Admission  of  Evidence. 

Error  in  an  action  for  damage  from  fire 
in  1904  in  admitting  testimony  that  in  1908  de- 
fendant had  men  to  follow  its  engines  to  put 
out  fire  that  was  frequently  started  by  them  is 
not  sufficiently  material  to  require  a  reversal 
after  a  second  trial  resulting  in  the  same  way. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  4153-4160,  4166;  Dec. 
Dig.  I  1050.*] 

3.  Appeal  and  Error   (5  1058*)— Review- 
Harmless  Error— Exclusion  of  Evidence. 

In  an  action  for  injuries  by  fire,  the  exclu- 
sion of  testimony  of  a  witness  as  to  the  con- 
dition four  years  later  of  a  sugar  orchard  claim- 
ed to  have  been  injured  was  not  ground  for  re- 
versal, where  he  had  already  stated  that  it 
looked  to  be  in  fairly  good  condition. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  4195,  4200-4206;  Dec. 
Dig.  I  105a*] 

4.  Damages  (|  174*) —Evidence  — Admissi- 
bility, 

In  an  action  for  damage  by  fire,  testimony 
as  to  the  value  four  years  later  of  a  sugar  or- 
chard injured  was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {j  462-467;    Dec.  Dig.  §  174.*] 

Error  to  Olrcnit  Court  Grant  County. 

Action  by  J.  W.  Mahaffey  against  the  J.  L. 
Rumbarger  Iiumber  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Afllrmed. 

L.  J.  Forman,  of  Petersburg,  and  P.  C. 
Reynolds,  of  Keyser,  for  plaintiff  in  error. 
Cunningham  &  Stallings,  of  Elkins,  and  Arch 
J.  Welton,  of  Petersburg,  for  defendant  in 
error. 

BRANNON,  P.  A  former  decision  In  this 
case  reported  in  61  W.  Va.  671,  56  S.  E. 
8d3,  8  L.  R.  A.  (N.  S.)  1263,  will  show  the 
character  of  the  case.  In  ttiat  case  a  new 
trial  was  granted,  and  a  verdict  in  the  second 
trial  was  rendered  in  favor  of  the  plaintiff 
for  $1,000.  J.  W.  Mahaffey  sued  the  J.  L. 
Rumbarger  Lumber  Company  for  damage  to 
him  by  the  burning  and  injury  to  certain  of 
his  property  from  fire  originating  from  an 
engine  of  the  lumber  company's  used  on  its 
railroad  in  removing  lumber  from  its  plant. 

[1]  The  lumber  company  complains  that 
the  court  refused  to  exclude  testimony  of 
Mahaffey  to  the  effect  that  engines  used  by 


the  company  set  out  fire  because  of  improper 
construction  of  equipment  of  engines.  It  Is 
pointed  out  that  such  evidence  was  not  ad- 
missible because  the  declaration  did  not 
specify  that  the  fire  came  from  engines  or 
want  of  spark  arresters  and  other  defects 
in  the  engines.  It  Is  said  the  declaration  Is 
too  general  without  such  specifications.  No 
demurrer  was  entered;  but  It  is  said  that 
this  defect  in  the  declaration  forbids  such 
evidence.  The  declaration  charges  that  the 
defendant  caused  fire  to  originate  on  Its 
premises  by  negligence,  and  negligently  fail- 
ed to  fight  its  extension,  and  thus  allowing 
it  to  reach  the  premises  of  Mahaffey  and 
destroy  his  property.  An  amended  declara- 
tion alleged  that  the  defendant,  while  en- 
gaged in  moving  timber  from  said  tract  of 
land,  by  its  servants  and  employ^,  did  so 
in  such  a  manner  as  to  negligently  set  fire 
to  brush,  logs,  trees,  and  timber  on  the  land 
occupied  by  the  defendant  Thus  we  have 
the  main  fact  charged,  namely,  that  the  de- 
fendant did  negligently  set  fire  to  brush,  logs, 
trees,  and  timber  on  its  premises,  and  did 
allow  its  spread  to  the  land  of  the  plaintiff. 
True,  the  declaration  does  not  say  that  any 
engine  or  railroad  was  used  by  the  plaintiff; 
but,  having  charged  the  main  or  primary 
fact  of  the  negligent  start  and  extension  of 
the  fire,  we  think  It  was  admissible  as  mere 
matter  of  evidence  to  prove  just  how  the  fire 
started — ^that  Is,  from  engines — and  that 
such  start  of  fire  came  from  defects  therein. 
When  the  primary  fact  of  tort  doing  the  dam- 
age is  charged,  that  Is  enough.  Mere  evi« 
dence  to  prove  the  primary  fact  need  not 
be  charged.  Snyder  v.  Wheeling  Elect  Co., 
43  W.  Va.  661,  28  S.  E.  733,  39  Ia  R.  A.  499, 
64  Am.  St  Rep.  922;  Bralley  v.  Railway  Oo., 
66  W.  Va.  462,  66  S.  E.  653. 

[2]  The  court  allowed  a  witness  to  state 
that  in  the  summer  of  1908  the  lumber  com- 
pany had  men  to  follow  the  engines  to  put 
out  the  fire  that  was  frequently  started  by 
the  engines.  As  the  fire  Involved  In  this  case 
took  place  in  1904,  it  is  said  that  it  was  im- 
proper to  allow  evidence  tending  to  prov« 
that  the  fire  came  from  the  engines  four 
years  afterwards.  Hannun  ▼.  Hill,  52  W. 
Va.  166,  43  S.  £}.  223.  We  have  held  in  cases 
of  personal  injury  from  defective  machinery 
and  the  like  it  cannot  be  proven  that  sub- 
sequent repairs  were  made  to  establish  de- 
fects at  the  time  of  the  injury.  See  Beard 
V.  Insurance  Co.,  65  W.  Va.  284  (5),  64  S.  E. 
119.  Whilst  we  question  the  Inadmissibility 
of  this  evidence,  we  do  not  deem  it  sufllclent- 
ly  material  to  warrant  us  in  reversing  the 
Judgment  after  a  second  trial  resulting  In 
the  same  way.  We  cannot  see  that  It  was 
controlling  In  the  case. 

[3]  It  was  pointed  out  that  the  court  erred 
in  refusing  to  allow  a  witness,  Otis  Font,  to 
give  evidence  tending  to  show  that  four  years 
after  the  fire  the  sugar  orchard  claimed  to 


•For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 


W.VaO 


CUSTER  T.  HAUi 


183 


have  been  injured  was  in  good  condition  and 
to  prove  its  value ;  the  plaintiff  having  given 
evidence  that  the  orchard  was  greatly  dam- 
asedL  Now,  Font  had  just  given  answer  to 
this  question  in  part  He  stated  'the  timber 
looked  to  be  in  fairly  good  condition.  I 
call  it  good,  because  my  attention  was  only 
called  to  one  tree  burned  on  the  west  side.*' 
Thus  the  defendant  had  the  benefit  of  his 
evidence  as  to  the  condition  of  the  orchard, 
and  cannot  specify  error  as  to  it. 

[4]  As  to  value  at  the  time  Font  examined 
it,  that  was  not  the  question,  and  there  is 
no  error  in  excluding  his  evidence  as  to 
that  And,  moreover.  Font  had  disabled  him- 
self as  an  expert  by  saying  that  he  was  not 
a  good  judge  of  timber. 

We  consider  that  there  is  no  error  in 
plaintiff's  instruction  1,  as  it  is  justified 
by  the  former  decision,  as  also  instruction  2 
and  Instruction  3  and  instruction  4.  Instruc- 
tion 5  is  good  under  the  former  decision  in 
this  case  with  the  modification  made  in  it 
on  the  second  triaL  We  do  not  see  any  er- 
ror in  instruction  6.  The  principles  involved 
in  the  instructions  are  covered  by  the  former 
decision,  and  they  need  not  here  be  incor- 
porated. Some  of  these  instructions  are 
said  to  assume  facts,  but  we  do  not  think 
them  liable  to  this  criticism,  or  that  the  jury 
could  so  construe  them. 

There  was  a  very  considerable  amount  of 
evidence  tending  to  sustain  the  plaintiifs 
case.  It  is  said  that  the  verdict  is  not  sus- 
tained by  the  evidence;  but  that  is  a  jury 
question  and  we  cannot  affect  the  verdict, 
especially  as  the  same  conclusion  has  been 
reached  by  two  juries. 

Therefore  we  affirm  the  judgment 


(71  W.  Va.  119) 

ODlOTBB  et  aL  v.  HALL  et  aL 

(Supreme  Court  of  Appeals,  of  West  Virginia. 

Oct  22,  1012.) 

(Syllahiu  ly  the  Court.) 

1.  Descent  and  Distribution  (§  52*)— Es- 
toppel (f  38*)— Persons  Entitled  to 
Shares— Estoppel  bt  Record. 

The  husband  joins  his  wife  in  a  deed  con- 
veying, in  fee,  her  undivided  interest  in  a  tract 
of  land,  and  joins  in  a  covenant  warranting  gen- 
erally the  title  thereto.  The  deed  is  void  as 
to  the  wife,  because  of  her  defective  aclcnowl- 
edgmcnt,  and  she  dies.  In  1871,  intestate  and 
without  issue,  leaving  her  husband.    Held: 

(1)  That,  under  the  statute  then  in  force, 
the  husband  was  her  sole  heir. 

(2)  The  husband  is  estopped  by  his  cove- 
nant to  claim  title  to  such  interest,  and  the  ef- 
fect of  the  estoppel  is  to  invest  the  grantee 
with  his  title. 

fEd.  Note. — For  other  cases,  see  Descent  and 


Distribution,   Cent  Dig.  M  135-140,  144-171, 
—  —      _        ~5  52'*    ~  " 

Dig.  §S  09-107;   Dec.  Dig.  *§  88.*] 


296-^10;     Dec.    Dig. 


Estoppel,   Gent 


2.  Judguent    (§    736*)  ~  Conclusiveness  — 

Matters  Concluded— Title  to  Land. 

An  adjudication  of  the  title  to  a  particular 

tract  of  land,  or  an  undivided  interest  therein, 

is  res  judicata  between  the  same  parties  and 


their  privies  upon  the  title  to  another  tract  of 
land,  claimed  adversely  by  Uiem,  in  the  same 
manner  and  under  the  same  chain  of  convey- 
ances. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  §S  1264,  1265;  Dec.  Dig.  §  736.*] 

3.  Judgment  (K  680,  747*)— Conolubiveness 
—Persons  Concluded— joint  Tenants. 

A  decree  denying  relief  and  dismissing 
plain tifiTs  bill,  in  a  partition  suit  wherein  ad- 
verse title  is  involved,  is  an  adjudication,  not 
only  against  plaintiff's  title,  but  also  against 
those  whom  he  alleges  to  be  his  joint  tenants 
under  the  same  title  with  himself,  and  who  are 
served  with  process  and  fail  to  appear. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  H  1201,  1284-1296;  Dec  Dig.  i| 
680,  747fl 

4.  Life  Estates  (|  8*)— Adverse  Possession 
BT  Life  Tenant. 

Possession  by  the  life  tenant  is  not  adverse 
to  the  remaindermen. 

[Ed.  Note.— For  other  cases,  see  Life  Es- 
tates, Cent  Dig.  ||  24-28;  Dec.  Dig.  |  &*] 

5.  Adverse  Possession  (|  12*)— Elements- 
Color  OF  Title. 

Mere  nalced  possession,  without  color  or 
claim,  will  not  ripen  into  good  title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  ||  05,  66,  387-893;  Dec 
Dig.  I  12.*] 

6l  Tenancy  in  Common  (|  15*)— Mutual 
Rights  of  Tenants— Adverse  Possession. 
Possession  by  one  joint  tenant,  who  as- 
serts entire  ownership,  will  not  become  adverse 
to  his  cotenant  until  he  has  knowledge,  actual 
or  constructive,  of  such  claim. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  {{  42-52;  Dec.  Dig.  | 
15.*] 

7.  Adverse  Possession  (f  48*)— Possession 
BY  Tenant  —  Attornment  to  Third  Per- 
son. 

Attornment  bv  a  tenant  in  possession,  with 
Icnowledge  of  his  lessor  who  takes  no  steps  to 
regain  possession,  is  sufficient  to  brealc  the 
cootinui^  of  possession  and  stop  the  running 
of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent   Dig.  |§  236,  237;    Dec.  Dig.  | 

48.*] 

8.  Quieting  Title  (|  12*)— Right  of  Ac- 
tion—Undivided Interest. 

A  party  out  of  possession,  having  complete 
equitable  title  to  certain  undi^ded  interests  in 
land  and  a  right  to  the  legal  title  thereto,  may 
maintain  a  bill  in  equity  asainst  the  party  in 
possession  claiming  adversely  to  him  to  obtain 
the  legal  title  and  to  remove  such  adverse 
claim  as  a  cloud  upon  it 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title,  Cent  Dig.  |§  44,  45;    Dec.  Dig.  |  12.*] 

9.  Equity  (|  427*)— Pleading— Prates  for 
Relief. 

Under  the  prayer  for  general  relief,  the 
court  should  grant  such  relief  as  the  plaintifTs 
cause  entitles  him  to,  not  inconsistent  with  the 
prayer  for  specific  relief. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent  Dig.  §&  1001-1014;    Dec.  Dig.  |  427.*] 

10.  Equity  (§  39*) —Jurisdiction  — Reten- 
tion TO  Give  Complete  Relief. 

Equity,  having  jurisdiction  of  a  cause  for 
one  purpose,  will  generally  give  complete  relief 
by  determining  ail  the  issues  involved,  thus 
avc^ding  a  multiplicity  of  suits. 

[E)d.  Note.— For  other  cases,  see  Equity, 
Cent  Dig.  S§  104-114;    Dec.  Dig.  §  39.*] 
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11.  TAXATIOIf   (I  84d*)— FORVEITUBBS— Sum- 

ciENCT  OP  Payment  of  Taxes. 

Payment  of  taxes  hv  one  of  two  adverse 
claimants  of  land,  both  claiming  title  mediately 
from  the  same  original  owner,  will  prevent  a 
forfeiture  of  the  tiue  to  the  state. 

[Gd«  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  1665;   Dec.  Dig.  §  849.*] 

Appeal  ftom  Circuit  Court,  Fayette  County. 

Bill  in  equity  by  Ellen  B.  Custer  and 
husband  against  M.  J.  Hall  and  others.  From 
a  decree  for  defendants*  plaintiffs  appeal. 
Reversed  and  remanded. 

C.  R.  Summerfield  and  C.  W.  Dillon,  both 
of  FayettevUle,  for  appellants.  A.  P.  Farley, 
of  Beckley,  for  appellees. 

WILLIAMS,  J.  This  suit  was  instituted 
July  31,  1900,  to  have  certain  deeds  canceled 
as  clouds  on  plaintiffs  title  to  a  tract  of 
390  acres  of  land;  to  get  in  the  legal  title 
to  4  undivided  sixths  thereof  to  which  plain- 
tiff claims  to  have  the  complete  equity;  to 
enjoin  defendants  from  cutting  timber  and 
for  general  relief.  On  final  hearing  the 
court  held  that  the  case  was  not  one  for 
equitable  relief,  and  dismissed  plaintifiTs 
bill,  but  without  prejudice. 

The  plaintiff  Ellen  R.  Custer  and  the  de- 
fendant M.  J.  Hall,  wife  of  A.  J.  Hall,  each 
claims  to  be  the  true  owner  of  the  land, 
both  claiming  title  from  the  heirs  of  Levi 
Lively,  deceased,  as  a  common  source.  Levi 
Lively  died  in  the  60's,  seised  of  a  tract  of 
2,500  acres,  leaving  a  widow  Adeline,  who 
thereafter  intermarried  with  one  John  Hurt, 
and  six  children,  viz.,  Margaret  A.,  who 
Intermarried  with  Isaac  fisher,  Harriet  El, 
who  Intermarried  with  William  Stinnett, 
Isahella,  who  intermarried  with  Benjamin 
Smith,  Henry  W.,  Joseph  W.,  and  James  W., 
the  last-named  four  being  then  infants.  The 
tract  of  land  in  dispute  was  assigned  to  the 
widow  as  her  dower.  Both  parties  claim  to 
have  purchnsed  and  to  have  owned  her  life 
estate:  and  it  appears  from  the  evidence 
that  during  the  latter  part  of  the  70's  and 
nearly  all  of  the  80's  plaintiff  was  in  pos- 
session by  tenants,  and  that  in  1888  defend- 
ants got  possession,  and  have  held  it  ever 
since.  But  the  claim  to  the  widow's  life  es- 
tate, and  possession  thereunder,  are  immate- 
rial now,  since  she  died  July  21,  1889,  where- 
upon all  estate  derived  from  her  ended. 

[11  Plaintiff  claims  one  undivided  sixth 
of  the  land  by  deed  dated  December  23, 
1870,  from  Harriet  B.  Stinnett  (n^  Live- 
ly) and  her  husband.  But  because  of  the 
defective  acknowledgment  of  the  wife  the 
deed  does  not  operate  as  a  conveyance  by 
her.  Central  Land  Co.  v.  Laldley,  82  W. 
Va.  134,  9  S.  E.  61,  3  L.  R.  A.  826.  25  Am. 
St  Rep.  797.  It  appears,  however,  that  Har- 
riet E.  Stinnett  died,  Intestate  and  without 
issue.  In  April  or  May,  1871;  and  as  the 
(aw  then  was  her  husband  was  her  sole 
heir.  Code  1868.  c.  78.  §  1 ;  Reld  v.  Stuart, 
13  VV.  Va.  338.    The  deed  recites  a  consider- 


ation of  1550,  and  warrants  generally  "all 
their  right,  title  and  interest"  in  the  lands 
of  which  Levi  Lively  died  seised,  and  sjtates 
the  Interest  granted  to  be  one  undivided  sixth. 
The  covenant  of  warranty  is  good  ad  to  the 
husband,  and  estops  him  to  claim  title,  and 
operates  to  vest  title  in  S.  R.  Custer.  3 
Wash.  Real  Prop.  $  1927;  Irvln  v.  Stover, 
67  W.  Va.  356,  67  S.  B.  1119;  Buford  v. 
Adair,  43  W.  Va.  211,  27  8.  B.  260,  64  Am. 
St  Rep.  854;  Mitchell  v.  Petty,  2  W.  Va. 
470,  98  Am.  Dec.  777.  In  fact,  the  only  evi- 
dence that  William  Stinnett  ever  afterwards 
claimed  the  land  against  his  deed  is  his  Join- 
ing as  one  of  the  grantors  in  a  deed  by  H. 
W.  Lively  and  a  number  of  others  to  J.  E. 
Hall  in  1898,  only  two  years  before  this 
suit. 

[2]  Plaintiff  claims  another  undivided  sixth 
by  deeds  as  follows:  (a)  Deed  from  Margar- 
et A.  Fisher  (n6e  Lively)  and  husband  to 
Mildred  S.  Brazle,  made  December  26,  1870; 
and  (b)  deed  from  Mildred  S.  Brazie  and 
H.  W.  Brazie,  her  hiusband,  to  plaintiff,  dat- 
ed January  9,  1871.  But  Mrs.  Fisher's  deed 
is  void  because  it  was  made  when  she  was 
an  infant  Her  deed  to  Mrs.  Brazie,  and 
the  Stinnett  ^eed  to  S.  R  Custer,  respective- 
ly, purport  to  convey  the  one-sixth  in  the 
whole  2,500-acre  tract  After  the  death  of 
Margaret  A.  Fisher,  Lewis  Tuggle,  guardian 
for  her  two  minor  children,  Mary  Alice  and 
Eliza  Jane,  brought  a  suit  to  sell  a  tract 
of  199  acres,  being  lot  No.  4,  a  part  of  the 
2,500  acres,  which  had  been  partitioned  to 
their  mother  as  one  of  the  heirs  of  Levi 
Lively,  on  the  ground  that  a  sale  of  the 
same  would  be  beneficial  to  their  interests. 
Ellen  R.  Custer  was  a  party  defendant  to 
that  proceeding,  and  filed  her  answer,  claim- 
ing Margaret  A.  Fisher's  one-sixth  in  the 
whole  2,500  acres,  by  virtue  of  the  deed 
from  her  and  her  husband  to  Mrs.  Brazie. 
The  cause  was  referred  to  a  commissioner 
to  ascertain  and  make  report  to  court  of  cer- 
tain facts,  a'tnong  them  the  age  of  Margaret 
A.  Fisher  at  the  time  she  and  her  husband 
conveyed  her  interest  in  the  land  to  Mrs. 
Brazie.  The  commissioner  reported  that 
neither  she  nor  her  husband  were  then  21 
years  old.  The  decree  made  in  that  cause, 
March  3,  1884,  recites  that  there  were 
no  exceptions  to  the  report,  confirms  it,  and 
finds  that  Isaac  A.  Fisher  and  Margaret  A. 
Fisher  his  wife  were  not  competent  at  that 
time  to  make  a  deed;  and  decreed  the  two 
Infant  children,  Mary  Alice  Fisher  and  Eliza 
Jane  Fisher,  to  be  the  owners  of  the  199 
acres,  subject  to  their  father's  life  estate, 
and  directed  a  sale  of  It  for  their  benefit 
A  copy  of  the  proceedings  in  that  suit  is 
made  a  part  of  the  record  in  this.  That  de- 
cree was  an  adjudication  of  the  Fisher  title 
against  Ellen  R.  Custer,  not  only  as  to  the 
199-acre  tract,  but  also  as  to  the  dower  tract 
of  390  acres  not  directly  Involved,  because 
her  claim  of  title  to  the  two  tracts  Is  by 
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the  same  deeds,  and  her  present  adverse 
claimants  of  the  Margaret  Fisher  Interest  in 
the  dower  tract  claim  as  privies  in  estate 
to  Mrs.  Fisher.  Consequently  Mrs.  Custer's 
claim  to  that  one-sixth  Is  res  Judicata. 
Preston  t.  Harvey,  2. Hen.  &  M.  (Va.)  55; 
3  Va.  &  W.  Va.  Dig.  p.  5667;  Western  Min- 
ing &  Mfg.  Co.  V.  Virginia  Cannel  Coal  Co., 
10  W.  Va.  250;  State  v.  Irwin,  61  W.  Va. 
192,  41  S.  E.  124. 

[3]  But  the  principle  also  applies  with 
^ual  force  against  the  defendant  M.  J.  Hail, 
so  far  as  it  relates  to  the  claim  of  any  part 
of  the  Margaret  A.  Fisher  one-sixth,  by  vir- 
tue of  the  deed  from  her  and  her  husband  to 
L.  D.  Fisher,  made  on  January  16,  1871,  for 
the  reason  that  L.  D.  Fisher,  who  was  Mrs. 
M.  J.  Hall's  remote  grantor,  was  a  party  to 
that  proceeding,  and  claimed  the  Margaret 
A  Fisher  interest  under  that  deed  which  the 
court  therein  held  to  be  void,  for  the  same 
reason  that  it  held  void  the  deed  to  Mrs. 
Brazle  which  was  made  only  a  month  or  so 
before.  That  decree  was  rendered  in  1884, 
and  was  not  appealed  from. 

The  other  four-sixths  plaintiff  claims  by 
purcliase  under  judicial  sale  made  in  a  sim- 
ilar guardian*s  suit  brought  in  1872  byT.  J. 
Lawrence,  guardian  for  Isabella  Lively,  Hen- 
ry W.  Lively,  Joseph  W.  Lively,  and  James 
W.  Lively,  infant  children  of  Levi  Lively, 
deceased,  for  the  purx>ose  of  selling  the  in- 
terests in  remainder  of  his  wards  in  the 
d90-acre  dower  tract  Their  interests  were 
sold,  and  purchased  by  8.  R.  Custer  on  Oc- 
tober 5,  1872,  at  the  price  of  $500;  and  the 
sale  was  confirmed  by  decree  made  on  No- 
vember 21,  1872.  No  commissioner  was  ap- 
pointed to  make  deed,  and  there  has  been  no 
conveyance  to  plaintiff  for  those  four-sixths. 
But  it  is  insisted  that  that  proceeding  was 
void  for  irregularity,  that  no  answers  were 
filed  by  the  guardian  ad  litem,  and  none  by 
the  Infants  who  were  over  fourteen  years  old, 
as  the  statute  requires.  But  the  decree  of 
sale  recites  the  filing  of  such  answers  and 
the  hearing  of  the  cause  upon  the  pleadings 
and  upon  depositions  duly  taken.  That  re- 
cital in  the  decree  is  sufficient  evidence  of 
the  filing  of  proper  answers,  in  the  absence  of 
proper  proof  to  the'  contrary.  Moore  v. 
Green,  00  Va.  181,  17  S.  E.  872;  Jones  t. 
CHm  &  Peck,  66  W.  Va.  301.  66  S.  B.  367; 
White  V.  White,  66  W.  Va.  82,  66  S.  B.  2,  24 
L  R.  A.  (N.  S.)  1279,  135  Am.  St  Rep.  1013, 
opinion.  But,  in  addition  to  that  recital,  the 
regularity  of  that  proceeding  was  Judicially 
determined  in  another  suit  brought  in  Octo- 
ber, 1891,  by  James  W.  Lively,  one  of  the 
heirs  of  I^vi  Lively,  against  his  coheirs  and 
S.  R.  Custer,  for  partition  of  the  very  land 
now  in  dispute.  The  bill  alleged  the  land  to 
be  then  owned  in  the  following  proportions, 
viz.:  James  W.  Lively,  Joseph  W.  Lively, 
and  Henry  W.  Lively,  each  a  one-sixth; 
AUce  Fisher  and  Eliza  Jane  Fisher,  heirs  at 
law  of  Margaret  Fisher,  one-aizth;   John  H. 


Smith  and  Buren  Smith,  hdm  at  law  of  El- 
len Smith,  deceased,  one-sixth;  and  S.  R. 
Custer  one-sixth  by  virtue  of  a  deed  from 
Harriet  E.  Stinnett  (n6e  Lively)  and  hei 
husband.  S.  R.  Custer  answered,  claiming  to 
be  the  owner  of  the  whole  of  said  tract,  and 
vouched  the  record  in  the  aforesaid  proceed- 
ing. Two  or  three  amended  bills  were  filed, 
each  of  which  was  answered  by  S.  R.  Custer 
and  Ellen  R.  Custer.  Many  depositions  were 
taken.  The  suit  was  hotly  contested,  and  on 
the  5th  of  March,  1895,  a  final  decree  was 
made  denying  relief  to  plaintiff,  and  dismis- 
sing his  bill.  That  was  a  final  decree,  an 
adjudication  against  plaintiff's  title  or  right 
to  possession;  and  no  appeal  was  taken.  It 
was  an  adjudication,  not  only  against  the 
plaintiff,  but  also  against  those  defendants 
whom  he  alleged  to  be  his  cotenants  and  who 
were  served  with  process,  and  failed  to  an- 
swer and  contest  their  claims  with  Custer. 
They  should  have  litigated  any  claim  they 
then  had  to  the  land  in  that  partition  suit; 
and,  not  having  done  so,  they  are  forever 
precluded  from  asserting  any  right  to  it 
which  they  then  had.  Shenandoah  Valley  R. 
Co.  V.  Griflith,  76  Va.  913 ;  Sayer's  Adm'r  v. 
Harpold,  33  W.  Va.  553,  11  S.  B.  16;  Ohio 
R  R.  Co.  V.  Johnson,  50  W.  Va.  499,  40  S.  E. 
407 ;  Davis  v.  Settle,  43  W.  Va.  17,  26  S.  B. 
567.  On  May  5,  1874,  S.  R.  Custer  conveyed 
the  390  aci*e8,  together  with  other  property 
not  involved,  to  WllUam  B.  Bnster,  and  he, 
on  the  same  day,  conveyed  it  to  Blli^i  R.  Cus- 
ter, wife  of  S.  R.  Custer. 

Defendant  claims  title  by  the  following 
deeds,  viz.:  (1)  Deed  from  Margaret  A  Fish- 
er and  husband  for  one  undivided  sixth  of 
the  lands  of  Levi  Lively,  deceased,  made  Jan- 
uary 16,  1871.  But  we  have  before  said  that 
this  deed  was  held  to  be  void.  (2)  Deed  made 
in  1880  by  Adeline  Hurt  to  Virginia  Fisher 
(wife  of  L  D.  Fisher)  for  Mrs.  Hurt's  VLto 
estate  in  the  390  acres.  (3)  Deed  from  L  D. 
Fisher  and  Vife  to  J.  E.  Hall,  dated  January 
30,  1888.  This  deed,  however,  conveys  only 
the  life  estate  of  Adeline  Hurt,  and  expressly 
stipulates  that  the  grantee  shall,  on  her 
death,  deliver  possession  to  her  "heirs  or  as- 
signs." (4)  (a)  Deed  from  Mary  A.  Humph- 
reys (n^  EMsher)  and  husband,  October  23, 

1891,  to  L  D.  Fisher,  for  one-half  of  one- 
alxth,  or  one-twelfth  undivided  interest  in 
the  390  acres,  dower  tract  Mrs.  Humphreys 
appears  to  be  ofie  of  the  two  (^Idren  of  Mar- 
garet A.  Fisher  (n6e  Lively),  (b)  Deed  from 
L  D.  Fisher  to  J.  B.  Hall,  dated  March  4, 

1892,  for  the  aforesaid  one-twelfth,  and  also 
the  interest  which,  the  deed  recites,  said 
B^isher  had  purchased  of  Isaac  Fisher,  the 
husband  of  Margaret  A.  Fisher.  But  the  only 
conveyance  appearing  in  the  record  from 
Isaac  Fisher  to  L.  D.  Fisher  is  the  one  made 
in  1871,  which  was  declared  by  the  court  to 
be  void  as  to  both  husband  and  wife.  Isaac 
Fisher  is  not  a  party  to  this  suit,  and  it  does 
not  appear  whether  or  not,  if  living,  he  ad- 
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mlts  the  claim  of  defendants.  However,  the 
greatest  Interest  that  he  could  possibly  have 
would  be  a  life  estate  by  the  curtesy  in  the 
one-sixtih.  (5)  Deed  to  J.  E.  Hall,  dated 
March  3,  1898,  from  H.  W.  Lively,  Joseph  W. 
Lively,  William  Stinnett,  Mary  A.  Humph- 
reys and  husband,  John  H.  Smith  and  Buren 
Smith,  for  all  their  respective  interests  in 
the  390  acres.  This  deed  operated  to  convey 
nothing,  because  the  grantors  had  nothing  to 
convey.  The  two  Smiths  claimed  as  heirs  of 
Isabella  Smith,  deceased  (ne6  Lively),  and 
her  interest  was  sold  when  she  was  an  infant, 
and  was  purchased  by  S.  R.  Custer  along 
with  the  interests  of  the  three  Livelys.  Stin- 
nett was  estopped  by  his  covenant  of  war- 
ranty to  claim  title,  as  before  explained. 
Mary  A.  Humphreys  and  her  husband  had 
already  conveyed  to  L.  D.  Fisher,  and  he,  in 
turn,  to  J.  E2.  Hall,  their  undivided  one- 
twelfth.  (6)  Deed,  dated  February  12,  1900» 
from  James  W.  Lively  and  wife  and  J.  B. 
Hall  and  wife  to  the  defendant  M.  J.  Hall. 
James  W.  Lively  had  nothing  to  convey,  and 
J.  E.  Hall,  as  we  have  before  said,  had  legal 
title  to  the  Humphreys'  one  undivided  twelfth 
only. 

[4]  Defendants  have  been  in  possession 
since  1888,  and  claim  that  their  possession 
has  ripened  hfto  a  good  title.  But  posses- 
sion during  the  life  of  the  widow  was  con- 
sistent with  the  rights  of  the  remaindermen, 
and  could  not  become  adverse  during  her 
life,  and  since  her  death  in  July,  1889,  pos- 
session has  been  without  color,  or  claim  of 
tiUe. 

[S]  Possession  that  will  ripen  into  title 
must  be  under  color  or  claim  of  title.  Parls- 
ersburg  Ind.  Co.  v.  Schultz,  43  W.  Va.  470, 
27  S.  E.  255 ;  Hudson  v.  Putney,  14  W.  Va. 
561.  Defendants  claim  that  the  deed  from 
U  D.  Fisher,  made  in  1888,  is  color.  But 
that  deed  does  not  purport  to  convey  more 
than  Adeline  Hurt's  life  estate,  and  under 
it  J.  E.  Hall  never  claimed  move.  It  could 
not  constitute  color  to  a  greater  estate  than 
it  purports  to  convey.  But  it  seems  that  J. 
E.  Hall  has  good  title  to  one  undivided 
twelfth  by  deed  from  L.  D.  Fisher  in  March, 
1892,  which  was  less  than  ten  years  before 
this  was  brought  This  would  constitute  J. 
E.  Hall  and  Mrs.  Custer  joint  tenants,  the 
former  owning  one-twelfth,  and  the  latter 
five-sixths,  to  four  of  which  sixths  she  has 
only  an  equitable  title.  Each  Joint  tenant 
had  a  right  to  possession;  and  the  posses- 
sion of  one  Joint  tenant  is  generally  the  pos- 
session of  both. 

[6]  Possession  by  a  Joint  tenant  does  not 
become  adverse  to  his  cotenant  until  knowl- 
edge of  the  hostile  claim  is  brought  home 
to  him,  either  directly,  or  by  such  visible 
acts  as  will  amount  to  the  assertion  of  an 
exclusive  right  Parker  v.  Brast,  45  W.  Va. 
399,  32  S.  E.  269;  Justice  v.  Lawson,  46  W. 
Va.  163,  33  S.  E.  102;  Cooey  v.  Porter,  22 
W.  Va.  120;  23  Cyc.  492.    But  this  suit  was 


brought  in  less  than  10  yean  after  J.  B. 
Hall  acquired  the  one-twelfth  in  fee.  He 
did  not  claim  title  to  the  whole  of  the  land 
until  a  short  time  before  this  suit  was 
brought;  and  he  took  deed  from  most  of  the 
Lively  heirs  as  late  as  1898  only  two  years 
before  suit  Mere  naked  possession,  with- 
out dalm  of  right,  however  long  continued, 
will  not  ripen  into  title.  Yellow  Poplar 
Lumber  Co.  v.  Thompson's  Heirs,  108  Va. 
612,  62  S.  E.  358.  The  partition  suit  brought 
by  James  W.  Lively  in  1891  was  pending  for 
nearly  four  years  before  final  decree.  The 
bill  in  that  suit  averred  the  interests  claim- 
ed by  the  Lively  heirs.  It  did  not  recognize 
J.  E.  Hall  as  entitled  to  any  share  or  in- 
terest in  the  land  whatever.  A.  J.  Hall,  the 
father  of  J.  E.  Hall,  was  then  on  the  land, 
and  testified  in  that  case.  He  says  he  claim- 
ed possession  under  his  son,  and  that  his 
son  claimed  under  the  deed  from  L.  D.  Fish- 
er, the  life  estate  of  Isaac  Fisher  in  one- 
sixth,  and  the  interest  of  one  of  Margaret 
A.  Fisher's  children  in  the  half  of  said  one- 
sixth.  This  testimony  was  given  after  the 
death  of  the  widow.  It  proves  that  J.  E). 
Hall  did  not  claim  the  entire  land  under  the 
L.  D.  Fisher  deed,  but  that  he  recognized  the 
claim  of  others  under  whom  he  did  not 
claim  until  they  made  deeds  to  him.  Hence 
Hall's  possession  was  a  mere  naked  posses- 
sion for  many  years  without  color,  or  even 
claim,  of  title.  At  the  time  of  the  first  con- 
veyance to  J.  E.  Hall  he  was  a  young  un- 
married man,  living  with  his  father.  He 
afterwards  married  a  granddaughter  of  Levi 
Lively,  and  then  lived  on  a  piece  of  the 
Lively  land,  adjoining  the  dower  tract,  and 
his  father  lived  on  the  latter  tract  free  of 
rent  The  father  and  son  both  gave  their 
depositions  in  the  present  suit,  and  it  ap- 
pears that  they  were  both  fully  aware  of  the 
tangled  condition  of  the  title,  and  of  plain- 
tiff's claim  of  ownership.  In  fact,  the  land 
has  been  in  almost  constant  dispute  ever 
since  the  death  of  the  widow  Lively.  Hall's 
possession,  not  being  under  color,  or  claim  of 
title,  in  fee,  to  more  than  one-twelfth,  could 
not  ripen  into  a  title,  in  fee,  to  the  whole. 

[7]  Moreover,  it  appears  that  for  a  part 
of  the  time,  and  within  a  period  of  ten  years 
next  previous  to  the  bringing  of  this  suit, 
A.  J.  Hall  occupied  the  land  as  tenant  of 
plahitiff.  That  fact  is  established  as  fol- 
lows: The  land  was  publicly  let,  for  a  pe- 
riod of  five  years,  under  decree  of  the  cir- 
cuit court  of  Kanawha  county  as  Custer's 
land  to  pay  his  debts,  in  a  suit  against  him  . 
by  his  creditors,  and  was  leased  by  J.  W. 
Montgomery  at  the  price  of  $700;  and  he 
sublet  it  to  A.  J.  Hall  at  $110  a  year.  There 
is  confiict  of  testimony  between  Mr.  Mont- 
gomery and  A.  J.  Hall  as  to  whether  or  not 
the  contract  was  reduced  to  writing,  and 
also  as  to  the  terms  of  it,  Mr.  Hall  claiming 
that  It  was  on  condition  that  Montgomery 
would  agree  to  protect  him  against  the  oth- 
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er  dalmants  of  the  land,  and  Montgomery 
denying  such  condition.  But  the  condition 
is  not  material,  because  there  is  always  an 
implied  covenant  for  possession  in  every 
lease  for  a  term  of  years.  Knotts  v.  Mc- 
Gregor, 47  W.  Va.  566.  The  agreement  to 
lease,  whether  with  or  without  conditions,  is 
the  important  question,  because  it  negatives 
adverse  .claim  to  the  land  by  HaU's  son,  by 
whose  permission  the  father  was  then  oc- 
cupying the  land.  J.  E.  Hall  knew  of  the 
agreement,  and  made  no  effort  to  gain  pos- 
session from  his  father  who  had  attorned 
to  Montgomery.  Rent  becoming  due  under 
this  lease  for  one  or  two  years  was  collect- 
ed by  distraint,  and  a  suit  was  brought  be- 
fore a  justice  for  some  more  of  the  rent, 
and  a  Judgment  was  rendered  against  A.  J. 
Hall;  and  an  appeal  was  taken  to  the  cir- 
cuit court,  which  apparently  has  not  yet 
been  disposed  of.  The  leasing  of  the  land 
from  Montgomery,  who  had  leased  it  at  the 
judicial  letting,  as  Cjister's  land  and  the 
collection  of  the  rent  by  legal  process,  was 
sufficient  to  break  the  continuity  of  defend- 
ant's possession  and  prevent  the  ripening  of 
his  claim  into  a  good  title,  even  if  he  had 
been  theretofore  asserting  an  adverse  clainl 
to  the  whole  of  the  land. 

[8]  Does  the  case  call  for  equitable  re- 
lief? Generally  speaking,  only  he  who  has 
the  legal  title,  and  is  in  possession  can  main- 
tain a  suit  to  remove  cloud.  If  he  has  not 
legal  title,  there  is  nothing  to  be  beclouded; 
and  if  he  has  legal  title,  and  is  out  of  pos- 
session, his  remedy  by  ejectment  is  ade- 
quate and  complete.  Logan  v.  Ward,  58  W. 
Va.  366.  52  S.  E.  398,  5  L,  R.  A.  (N.  S.)  156; 
Whitehouse  v.  Jones,  60  W.  Va.  680,  55  S. 
E.  730;  Iguano  Land,  etc.,  Co.  v.  Jones,  65 
W.  Va.  59,  64  S.  E.  640;  Wallace  v.  Elm 
Grove  Coal  Co.,  58  W.  Va.  449,  52  S.  E.  485, 
6  Ann.  Cas.  140;  Poling  v.  Poling,  61  W. 
Va.  78,  55  S.  E.  993.  In  the  present  case, 
however,  plaintiff  has  legal  title  to  one  un- 
divided sixth  only,  and  is  not  in  possession. 
Hence,  if  her  suit  presented  no  other  ground 
for  relief  than  the  removal  of  cloud  from 
her  legal  title  to  that  one-sixth,  her  suit 
would  necessarily  fall.  But  her  bill  prays 
for  other,  and  purely  equitable,  relief.  It 
asks  for  the  conveyance  to  her  of  the  legal 
title  to  four-sixths.  We  have  already  ascer- 
tained that  she  is  the  complete  equitable 
owner  of  the  undivided  four-sixths,  and  both 
the  legal  and  equitable  owner  of  one-sixth, 
the  Stinnett  interest  Her  right  to  have  con- 
veyance of  legal  title  to  the  four  undivided 
sixths  is  sufficient  to  support  her  bill;  and 
clearly  she  should  not  have  been  dismissed 
without  any  relief  whatever.  Nuzum  v. 
Morris,  25  W.  Va.  559;  Waldron  v.  Harvey, 
54  W.  Va.  608,  46  S.  E.  603,  102  Am.  St.  Rep. 
959.  Notwithstanding  the  decree  dismissed 
her  bill  without  prejudice,  it  nevertheless 
amounted  to  a  practical  denial  of  all  re- 
lief, because,  being  without  legal  title,  she 


could  not  maintain  ejectment  for  the  four- 
sixths.  One  of  the  purposes  of  the  bill  is 
to  get  in  the  legal  title.  This  relief  is  es- 
pecially prayed  for,  and  it  Is  perfectly  con- 
sistent with  the  other  prayers  in  the  bill. 

[9]  Even  if  she  had  not  specifically  pray- 
ed for  a  conveyance  of  the  legal  title,  she 
would  have  been  entitled  to  it  under  the 
prayer  for  general  relief.  Any  relief  to 
which  plaintiff  proves  himself  entitled,  and 
which  is  not  inconsistent  with  the  spe- 
cific relief  asked,  should  be  granted  under 
the  prayer  for  general  relief.  6  Encyc.  Dig. 
183,  and  cases  there  dted. 

[10]  And,  having  jurisdiction  for  one  pur- 
pose, the  court  had  the  power  to  grant  com- 
plete relief,  in  order  to  prevent  circuity  of 
action  and  a  multiplicity  of  suits.  8  Encyc. 
Dig.  869;  1  Id.  171.  "Where  removal  of 
cloud  from  title  Is  merely  Incidental  to  the 
primary  relief  sought,  or  the  plaintiff  has 
no  remedy  at  law,  neither  legal  title  nor 
possession  is  necessary  to  maintain  his  suit." 
Swick  V.  Rease,  62  W.  Va.  557,  59  S.  E  510; 
4  Pom.  Eq.  (3d  Ed.)  I  1399;  6  A.  &  E.  a  U 
159,  and  cases  dted  in  note;  Branch  v. 
Mitchell,  24  Ark.  431;  King  v.  Carpenter,  37 
Mich.  363;  Stout  v.  Duncan,  87  Ind.  383; 
Hemstreet  v.  Burdick,  90  111.  444. 

The  primary  purpose  of  this  suit  was  to 
determine  the  true  ownership  of  the  land; 
and,  in  view  of  her  situation,  plaintiff  was 
compelled  to  resort  to  equity.  Incidental 
to  a  determination  of  her  right  to  a  convey- 
ance of  the  legal  title,  it  was  necessary  to 
pass  upon  the  claim  of  title  asserted  by  de- 
fendants; and  the  determination  of  title  in 
this  suit  is  conclusive  on  the  parties.  Seeing 
that  plaintiff  is  the  absolute  owner  of  one- 
sixth,  and  the  complete  equitable  owner  of 
four-sixths,  undivided  interests  in  ttie  land, 
and  that  she  has  a  right  to  a  deed  for  the 
four-sixths,  equity  will  not  stop  by  provid- 
ing for  a  conveyance  of  the  legal  title  only, 
and  then  relegate  her  to  a  court  of  law,  to 
obtain  possession  by  ejectment.  All  the 
questions  that  could  arise  in  ejectment  have 
been  litigated  in  this  suit  The  same  mat- 
ters once  in  issue  between  parties,  and  fair- 
ly and  Judicially  determined,  is  a  final  ad- 
judication of  them,  whether  In  law  or  equi- 
ty. Before  determintug  that  plaintiff  is  en- 
titled to  a  deed  for  the  four-sixths  of  the 
land,  it  is  necessary  to  determine  that  her 
equity  is  complete;  and.  In  order  to  ascer- 
tain the  completeness  of  her  equity,  it  is 
necessary  to  determine  that  defendants' 
claim  of  title  is  unfounded,  and  her  right  to 
a  deed  gives  right  to  the  possession  of  the 
land  conveyed  thereby.  To  grant  her  a 
deed,  and  then  send  her  to  a  court  of  law  to 
obtain  possession,  would  be  a  needless  cir- 
cuity of  remedy,  for,  all  matters  In  difference 
having  been  determined  by  this  suit,  no  de- 
fense could  be  made  to  an  action  of  eject- 
ment. Such  a  suit  would  be  only  a  matter 
of  form. 


188 


78  SOUTHBASTEBN  REPORTEB 


(S.a 


[11]  There  has  been  no  forfeiture  to  the 
state  of  plaintiff's  title.  Both  plaintiff  and 
defendants  claim  title  to  the  land  from 
the  heirs  of  Levi  Lively;  and  the  payment 
of  taxes  by  the  Halls  has  prevented  a  for- 
feiture of  the  title.  Blake  v.  O'Neal,  63  W. 
Va.  483,  61  S.  B.  410,  16  Ll  R.  A.  (N.  S.) 
1147;  Kelley  v.  Dearman,  65  W.  Va.  49,  63 
S.  £.  693 ;  State  v.  Allen,  65  W.  Va.  335.  64 
8.  E.  140.  Furthermore,  we  have  ascertain- 
ed that  Mrs.  M.  J.  Hall  is  the  owner  of,  at 
least,  one  undivided  twelfth  of  the  land. 
That  constitutes  her  and  Mrs.  Custer  joint 
tenants;  and  the  payment  of  taxes  by  one 
Joint  tenant  inures  to  the  benefit  of  all  the 
others. 

It  does  not  appear  that  Eliza  J,  Fisher 
has  parted  with  her  title  to  the  one  undivid- 
ed twelfth  interest  in  the  390  acres. 

The  decree  of  the  circuit  court  of  Fayette 
county  pronounced  on  the  15th  of  December, 
1904,  will  be  reversed,  and  the  cause  remand- 
ed for  further  proceedings  to  be  had  there- 
in, according  to  the  principles  herein  an- 
nounced, and  further  according  to  the  rules 
and  principles  governing  courts  of  equity. 

Reversed  and  remanded. 


(93  S.  0.  247) 

MONTGOMERY  v.  ROBINSON. 

(Supreme  Court  of  South  Carolina.    Nov.  5, 

1912.) 

1.  Appeal  and  Erbob   (i  193*y--PBBSENTA- 
TioN  Below— Sufficiency  of  Complaint. 

Notwithstanding  Code  Civ.  Proc.  1902,  I 
169,  providing  that  where  objections  to  the 
complaint  mentioned  in  section  165  as  ground  of 
demurrer,  when  appearing  on  its  face,  are  not 
raised  either  by  demurrer  or  answer  when  they 
do  Dot  appear  on  its  face,  defendant  shall  be 
deemed  to  have  waived  them,  excepting  the  ob- 
jections to  the  Jurisdiction,  and  that  the  com- 
plaint does  not  state  facts  constituting  a  cause 
of  action,  an  objection  that  the  complaint  does 
not  state  facts  constituting  a  cause  of  action 
cannot  be  raised  first  on  appeal,  and  is  waived 
by  failure  to  raise  it  in  the  trial  court 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  122G-1238,  1240;  Dec 
Dig.  i  193.*] 

2.  Injunction   (|  158*) — Opbbation  of  Ob- 
deb. 

Where  an  order  issuing  a  temporary  in- 
junction expressly  stated  that  the  complaint 
stated  a  cause  of  action  for  injunction,  and  a 
subsequent  order  by  another  judge  issuing  a 
temporary  injunction  in  the  case  in  effect  did 
so  by  restraining  defendant  and  her  agents 
from  doing  the  objectionable  act,  the  su£Blciency 
of  the  complaint  was  res  judicata  so  far  as 
complainant's  right  to  an  injunction  pendente 
lite  was  concerned. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  §  341 ;   Dec  Dig.  |  158.*] 

3.  Injunction  (|  158*)— Tempobabt  Injunc- 
tion. 

The  findings  and  conclusions  on  motions 
for  a  temporary  injunction  are  not  binding  on 
the  court  on  its  decision  of  the  merits. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  §  341 ;    Dec.  Dig.  |  158.*] 


4.  Refebence  (i  33^)— Decision  iH  Law  or 
THE  Case. 

Where  a  ground  of  defense  to  the  issu- 
ance of  a  temporary  injunction  was  set  up  and 
the  issue  referred  on  defendant's  motion  and 
supplemental  answer,  the  order  of  reference  was 
binding  on  the  judge  subsequently  sitting  in  the 
case,  so  that  he  did  not  have  jurisdiction  to 
consider  the  pending  issue. 

[Ed.  Note.— For  other  cases,  see  Reference^ 
Cent  Dig.  ||  57,  00 ;    Dec.  Dig.  |  33.^] 

5.  Injunction  (|  175*) — ^Pbocebdings— Deci- 
sion on  Affidavits. 

The  court  in  an  injunction  case  could  not 
decide  an  issue  involving  the  merits  on  affida- 
vits; the  Constitution  and  statutes  entitling 
the  parties  to  cross-examine  the  witnesses 
against  them,  and  have  the  witnesses  examined 
in  the  presence  of  a  jury,  except  in  the  case 
of  depositions,  even  in  which  case,  however, 
cross-examination  was  essentiaL 

[Ed.  Note.— For  other  cases,  see  Injunctioiw 
Cent  Dig.  I  388 ;  Dec  Dig.  |  175.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County ;  John  S.  Wilson,  Judge. 

Action  by  Frank  T.  Montgomery  against 
Salina  Robinson.  From  a  decree  for  plain- 
tiff, defendant  appeals.    Appeal  dismissed. 

Lyles  &  Lyles,  of  Columbia,  for  appellant 
W.  H.  Muller,  of  Dillon,  and  Rembert  di 
Montieth,  of  Columbia,  for  respondent 

HYDRICK,  J.  This  action  for  Injunction 
was  commenced  on  April  6,  1911.  Vtom  the 
view  which  we  take  of  this  appeal,  it  will 
not  be  necessary  to  state  the  contentions  of 
the  parties  at  great  length. 

In  substance,  plaintiff  alleges  that  defend- 
ant leased  a  certain  building  and  lot  on  Main 
street,  in  the  city  of  Columbia,  to  Carl  Dav- 
enport and  bis  associates,  who  were  to  be 
incorporated  for  the  purpose  of  conducting 
theatrical  and  vaudeville  performances  for  a 
term  of  five  years  from  March  3,  1909 ;  that 
Davenport  took  possession  and  erected  cer- 
tain buildings  provided  for  in  the  lease,  and 
otherwise  complied  with  its  terms;  that  he 
became  Involved  in  debt,  and  at  the  suit  of 
one  of  his  creditors  the  lease  and  other  of 
his  property  was  sold  on  February  10,  1911« 
by  the  master,  under  an  order  of  court,  to 
S.  A.  Lynch,  who  took  possession  under  the 
lease,  and  paid  the  rent  and.  otherwise  com- 
plied with  its  terms;  that  on  March  25,  1911, 
Lynch  sold  and  assigned  the  lease,  together 
with  other  property,  to  plaintiff,  who  took 
possession,  under  said  lease,  and  was  pre- 
paring to  open  the  theater,  which  he  had  ad- 
vertised extensively,  and  had  Invested  large 
sums  of  money  in  the  necessary  appliances 
to  make  the  place  attractive,  when  defend- 
ant notified  him  to  desist,  and  entered  upon 
the  premises  and  commanded  his  arrange- 
ments to  be  discontinued,  and  threatened  to 
prosecute  him,  if  he  proceeded  further;  that, 
by  reason  of  the  facts  stated,  he  would  suf- 
fer irreparable  damage,  if  defendant  was 
not  restrained  from  Luterfering  with  him  in 
the  performance  of  his  business;  that  he 
had  tendered  the  rent  and  was  ready  and 
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willing  to  comply  with  the  terms  of  tlie  lease. 
On  April  8,  1911,  his  honor,  Judge  Watts, 
granted  the  following  order:  "Upon  hearing 
the  complaint  In  the  ahove-entitled  action, 
and  it  appearing  to  my  satisfaction  that 
there  is  no  presiding  or  resident  judge,  and 
it  appearing  to  my  satisfaction  that  plain- 
tiff has  stated  a  cause  of  action  for  injunc- 
tion, now,  upon  motion  of  W.  H.  Muller,  at- 
torney for  plaintiif,  it  is  ordered  that  de- 
fendant, Sallna  Robinson,  do  show  cause  be- 
fore Judge  Copes  at  the  courthouse  in  the 
city  of  Columbia  on  Friday,  April  14th,  at 
10  o'clock  in  the  forenoon,  or  as  soon  there- 
after as  counsel  can  be  beard,  why  said  in- 
junction shall  not  issue.  Ordered,  further, 
that  pending  the  said  hearing  the  defendant, 
Sallna  Robinson,  be,  and  she.  Is  hereby,  en- 
joined and  restrained  ftt)m  in  any  manner 
interfering  with  plaintiff  in  opening  his  show 
as  advertised,  or  in  any  manner  interrupt- 
ing his  arrangements  by  legal  proceedings  or 
otherwise.  Ordered,  further,  that  the  plain- 
tiff pending  said  hearing  do  not  in  any  man- 
ner deface,  materially  alter,  or  change  the 
walls  of  the  said  building,  or  any  part  there- 
of. This  order  is  not  to  be  construed,  how- 
ever, to  prevent  him  from  placing  proper 
curtains,  portieres,  carpets,  or  such  other 
decorations  as  he  may  deem  proper.  Order- 
ed, further,  that  plaintiff  enter  into  bond,  or 
deposit  in  cash  with  the  clerk  of  court,  the 
sum  of  two  hundred  and  fifty  dollars,  condi- 
tioned to  hold  the  defendant  harmless  pend- 
ing said  restraining  order.^  The  defendant 
answered,  denying  some  of  the  allegations  of 
the  complaint,  and  particularly  the  validity 
of  the  assignments  of  the  lease,  and  allescin? 
several  grounds  upon  which  the  lease  had 
been  forfeited,  for  which  cause  she  alleged 
that  she  did  forbid  plaintiff's  use  of  the 
premises.  Her  answer  was  her  return  to  the 
rule.  On  hearing  the  rule  and  return,  his 
honor.  Judge  Copes,  passed  the  following  or- 
der: "The  rule  to  show  cause  In  the  above- 
entitled  matter  came  on  to  be  heard  before 
me  this  the  14th  day  of  April,  A.  D.  1911, 
in  accordance  with  the  order  of  Judge  Watts, 
bearing  date  8th  day  of  April,  1911.  and, 
after  hearing  argument,  it  la  ordered  that 
the  defendant,  Sallna  Robinson,  her  agents 
and  employes,  be  restrained  and  enjoined 
from  interfering  with  the  plaintiff  in  the  use 
and  operation  of  his  theater  under  the  lease 
in  the  complaint  mentioned  and  described, 
pending  the  determination  of  the  question  of 
fact  as  to  whether  or  not  plaintiff,  his  agents 
or  employ^  have  made  any  material  altera- 
tions in  the  building  in  violation  of  the  terms 
of  the  lease,  the  matter  being  referred  to 
A.  D.  McFadden,  master  of  Richland,  solely 
to  determine  this  question,  all  other  questions 
made  by  the  pleadings  being  determined  by 
me  in  favor  of  the  plaintiff.  It  is  further 
ordered  that  the  bond  required  by  the  order 
of  Judge  Watts  be  continue  pending  the  de- 
termination of  this  question.    Ordered,  fur- 


ther, that  plaintiff  do  store  the  furniture, 
etc,  as  prescribed  in  the  lease  in  the  upper 
story  of  the  building  as  prescribed  in  the 
lease,  and  that  the  rent  be  paid  as  provided 
in  said  lease." 

Thereafter,  on  May  19, 1911,  on  defendant's 
motion,  she  was  allowed  to  file  a  supple- 
mental answer,  and,  on  her  motion,  another 
order  of  reference  was  made,  requiring  the 
master  to  report  the  testimony  on  all  the  is- 
sues made  by  the  pleadings.  While  this  ref- 
erence was  pending  before  the  master,  and 
after  several  references  had  been  held,  and 
a  good  deal  of  the  testimony  had  been  taken, 
defendant  served  notice  that  she  would  move 
the  court,  his  honor,  Judge  Wilson,  presid- 
ing, on  December  12, 1911,  on  affidavits  serv- 
ed therewith,  for  an  order  requiring  plaintiff 
to  surrender  the  premises  to  her  on  the 
ground  that  the  lease  had  been  forfeited,  be- 
cause plaintiff  had  not  paid  certain  increase 
in  insurance  premiums  according  to  the 
terms  thereof,  and,  failing  in  that,  for  an 
order  dissolving  the  order  of  injunction  pre- 
viously granted  and  dismissing  the  com- 
plaint, on  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  motion  was  refused,  the  court 
holding  that  the  lease  had  not  been  forfeit- 
ed, and  that  the  complaint  does  state  a  cause 
of  action.  From  this  order  defendant  ap- 
pealed. 

The  respondent  raises  a  preliminary  ob- 
jection to  the  consideration  by  this  court  of 
the  questions  presented  to  Judge  Wilson  and 
brought  up  by  this  appeal.  He  contends  that 
the  point  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion is  res  judicata,  being  necessarily  involv-- 
ed  in  and  decided  by  the  previous  orders  of 
Judges  Watts  and  Copes,  trom  which  there 
was  no  appeal.  If  this  be  so,  it  is  conclusive 
of  this  appeal,  because,  in  that  event,  Judge 
Wilson  had  no  jurisdiction  to  consider  the 
matter,  for  there  Is  no  appeal  from  the  de- 
cision of  one  circuit  Judge  to  another. 

[1]  Section  169  of  the  Code  of  Procedure 
provides  that,  if  the  objections  to  a  com- 
plaint which  are  mentioned  in  section  165  as 
grounds  of  demurrer,  when  they  appear  upon 
the  face  of  the  complaint,  are  not  raised 
either  by  demurrer  or  answer,  when  they 
do  not  appear  upon  the  face  of  the  com- 
plaint, "the  defendant  shall  be  deemed  to 
have  waived  the  same,  excepting  only  the 
objection  to  the  jurisdiction  of  the  court, 
and  the  objection  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,"  It  follows  that  the  two  objections 
excepted  are  not  waived  by  the  failure  to 
raise  them  by  demurrer  or  answer;  but  it 
does  not  follow  that  they  cannot  be  waived 
at  all.  Some  of  the  cases,  construing  this 
section,  hold  that  these  objections  can  be 
raised  at  any  time  and  at  any  stage  of  the 
proceedings.  While  this  statement  is  true 
in  any  way,  it  is  somewhat  misleading;   for 
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Instance  It  has  been  held  that  the  objection 
for  insufficiency  cannot  be  raised  for  the 
first  time  in  this  court  Therefore  It  is 
waived  by  a  failure  to  raise  it  in  the  cir- 
cuit court.  Miller  v.  George,  30  S.  a  526, 
9  S.  E  659 ;  Green  v.  Green,  50  S.  C.  529,  27 
S.  E.  952,  62  Am.  St  Rep.  846.  And  it  is 
quite  certain  that  once  it  has  been  properly 
raised  and  decided,  it  cannot  be  raised  again. 

The  precise  point  under  consideration  was 
decided  by  this  court  in  the  case  of  Jordan 
V.  Wilson,  69  S.  C.  52,  48  S.  B.  37.  In  that 
case,  on  an  ex  parte  application,  a  rule  to 
show  cause  carrying  a  temporary  restrain- 
ing order  was  issued.  On  hearing  the  return 
to  the  rule,  a  temporary  injunction  was  is- 
sued, from  which  an  appeal  was  taken,  but 
subsequently  notice  was  given  that  the  ap- 
peal was  abandoned,  and  a  motion  was  made 
before  the  same  judge  to  dissolve  the  in- 
junction. The  judge  held  that  under  sec- 
tlons  246,  335,  and  336  of  the  Code  of  Pro- 
cedure, he  had  no  jurisdiction  to  review  his 
own  order.  In  that  case  the  judge  had 
specifically  held  In  the  temporary  order  of 
injunction  that  the  complaint  stated  a  cause 
of  action  for  Injunction.  This  court  sus- 
tained the  ruling  of  the  circuit  judge,  say- 
ing: "These  provisions  (sections  246,  335, 
and  336)  manifestly  contemplate  that  a  de- 
fendant may  have  an  opportunity  to  be 
heard  on  the  question  of  a  temporary  in- 
junction. If  he  is  not  heard  in  the  first 
instance,  he  may  on  motion  to  dissolve  be 
heard.  Any  subsequent  application  for  a  re- 
consideration of  the  question  is  in  the  na- 
ture of  a  review,  which  section  335  declares 
can  only  be  had  as  prescribed  in  the  chap- 
ter regulating  appeals."  In  Turner  v.  Ass'n, 
51  Sw  C.  36,  27  S.  E  947,  the  court  said: 
"While  a  demurrer  on  the  ground  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  may  be  taken  at 
any  stage  of  the  trial  in  the  circuit  court, 
yet,  when  once  taken  and  lost  on  certain 
specifications  showing  wherein  the  complaint 
is  defective,  it  cannot  be  renewed  at  any 
subsequent  trial  on  the  same  or  other  speci- 
fications. This  ground  of  demurrer  is  single, 
and  all  specifications  thereunder  not  made 
when  beard  are  deemed  valid  [waived?]."  To 
the  same  effect  is  Long  v.  Hunter,  58  S.  G. 
162,  36  S.  B.  579. 

When  the  defendant  was  required  by  the 
order  of  Judge  Watts  to  show  cause  why 
she  should  not  be  enjoined,  it  was  incumbent 
upon  her  to  show  all  the  causes  she  had,  and 
a  failure  to  bring  forward  and  present  any 
cause  which  existed  at  that  time,  except  for 
a  reason  for  which  a  party  may  be  relieved 
of  an  order  or  judgment  taken  against  him, 
precluded  her  from  thereafter  asserting  it 
as  a  reason  why  the  temporary  injunction 
should  not  stand  until  the  hearing.  Givens 
V.  North  Augusta  Co.,  91  S.  C.  417,  74  S.  E 
1067. 


that  the  complaint  states  a  cause  of  action 
for  injunction,  and  a  similar  holding  was 
necessarily  implied  in  the  order  of  Judge 
Copes,  and  the  matter  is  therefore  res  judi- 
cata, only  so  far,  however,  as  the  right  to 
an  injunction  pendente  lite  is  concerned, 
for,  as  frequently  held,  the  findings  and  con- 
clusions of  a  judge  on  motions  for  prelimina- 
ry or  temporary  injunctions  are  not  binding 
on  the  court  when  it  comes  to  decide  the 
case  on  its  merits. 

As  the  point  that  the  complaint  was  de- 
fective for  insufficiency  was  not  raised  be- 
fore Judge  Copes,  even  if  there  had  been  an 
appeal  from  his  order,  this  court  could  not 
have  considered  that  question.  Miller  v. 
George  and  Green  v.  Green,  supra.  But 
there  was  no  appeal  from  his  order,  and 
Judge  Wilson  had  no  jurisdiction  to  review 
any  question  of  law  or  fact  necessarily  in- 
volved in  the  granting  of  that  order. 

[4]  Nor  did  Judge  Wilson  have  jurisdiction 
to  consider  the  question  of  the  forfeiture  of 
the  lease  on  the  ground  stated.  That  very 
ground  of  forfeiture  had  been  set  up  by  de- 
fendant in  her  supplemental  answer,  and, 
upon  her  motion,  the  issue  thereby  raised 
had  been  referred  to  the  master  and  was 
then  pending  before  him,  and  that  order 
was  binding  on  Judge  Wilson. 

[5]  Besides,  the  court  could  not  have  de- 
cided an  issue  involving  the  merits  on  affi- 
davits, because,  under  the  Constitution  and 
statutes,  the  parties  have  the  right  to  cross- 
examine  the  witnesses  against  them,  and  also 
to  have  the  witnesses  for  and  against  them 
examined  and  cross-examined  in  the  presence 
of  the  triers  of  the  facts,  except  under  spe- 
cial circumstances,  as,  for  instance,  when 
necessity  requires  the  taking  of  their  testi- 
mony by  deposition;  but  even  then  the  ];>ar- 
ties  have  the  right  of  cross-examination. 

Appeal  dismissed. 

GARY,  C.  J.,  and  WOODS,  J.,  concur. 
FRASER,  J.,  concurs  in  the  result  WATTS, 
J.,  disqualified. 


(9$  s.  a  14») 
STATE  V.  ANGEIi  et  aL 

(Supreme  Court  of  South   Carolina.     Nov.  6. 

1912.) 

1.  Homicide  (J  184*)  —  Admission  of  Evi- 
dence—Matebiality  . 

In  a  prosecution  for  homicide,  the  state 
introduced  evidence  that  some  time  before  de- 
cedent's death  he  had  fought  with  accused,  who 
was  a  policeman,  in  resisting  arrest  and  had 
been  handcuffed,  the  evidence  being  introduced 
to  show  ill  feeling  by  accused  originating  in  the 
fight,  or  that  decedent's  arreet  was  on  account 
ot  personal  ill  feeling,  and  not  for  illegally  hav- 
ing possession  of  intoxicants,  as  claimed.  Ac- 
cused offered  in  evidence  an  ordinance  of  the 
town  prohibiting  the  possession,  etc,  of  intoxi- 
cants, and  of  evidence  that  accused  as  police- 
man had  instructions  to  arrest  any  person  hav- 
ing iKxssession   of   liquors  in  the   town.     Held 


that,  since  there  could  not  have  been  any  issue 
[2,3]  It  is  stated  in  Judge  Watts'  order  J  as  to  the  accused's  duty  to  arrest  one  illegally 
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transporting  Ilqaor,  the  statute  requiring  him 
to  do  so,  the  evidence  as  to  the  town  ordinance, 
and  the  orders  given  to  accused  as  a  police- 
man, was  properly  excluded  as  immaterial. 

[£3d.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  f  388 ;   Dec.  Dig.  §  184.^] 

2.  GRnaNAi.  Law  (i  3(H*>— Jttdioiai.  Notice 
— Statutes. 

No  proof  is  required  of  a  public  statute; 
all  persons  being  required  to  take  notice  there- 
of. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §§  295%.  700-717 ;   Dec.  Dig. 

3.  Geihinal  Law  (§  656*)— Triait-Rkm arks 
OF  Judge. 

In  a  homicide  case,  a  certain  woman  tes- 
tified that  on  the  night  of  decedent's  death 
three  men,  whom  she  thought  to  be  the  accused, 
came  to  her  house  drunk,  and  one  of  them  re- 
marked, **How  do  you  think  [decedent]  feels 
to-night?"  and  the  woman  stated  on  cross- 
examination  that  she  did  not  remember  that 
she  was  asked  by  the  men  whether  she  knew 
anything  about  the  case,  and  answered  that  she 
knew  nothing,  but  would  be  glad  to  tell  if  she 
did.  Another  witness  testified  that  the  woman 
made  such  statement,  and  was  then  asked  wheth- 
er he  would  have  been  unable  to  say  whether 
or  not  the  three  men  coming  to  the  woman's 
house  on  die  night  of  the  homicide  would  have 
had  anything  to  do  witii  the  killing,  which  was 
objected  to,  and  the  court  remarked,  "As  I  un- 
derstand the  witness'  testimony,  she  does  not 
claim  to  know  anything  about  the  killing." 
Held,  that  the  court's  remark  was  not  errone- 
ous, as  his  opinion  of  the  effect  of  the  woman's 
testimony,  merely  being  to  the  effect  that  the 
evidence  offered  was  not  admissible  to  contra- 
dict the  woman,  because  she  had  not  testified 
that  she  knew  anything  about  the  killing, 
which  was  true. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1524-1533;  Dec  Dig.  f 
656.*] 

4.  Criminal  Law  (|  782*)  —  Instructions— 
Weight  of  Evidence. 

The  court  instructed  in  a  homicide  case 
that  the  question  was  not  what  the  jury  knew 
about  the  evidence,  but  what  they  believed 
about  it,  because,  if  they  knew  anything,  it 
would  not  ^  proper  to  be  on  the  jury,  since 
one  who  knows  about  the  evidence  proves  what 
he  knows  as  a  witness,  in  other  words,  "what 
impression  has  the  evidence  that  you  heard 
detailed  here,  and  the  argument  on  that  evi- 
dence, what  impression  has  that  made  on  your 
mind,  and  whatever  that  is,  that  is  your  ver- 
dict,'^ but  that  where  the  facts  necessary  to 
make  out  the  material  allegations  were  so  equal- 
ly balanced  that  *'you  cannot  come  to  a  satis- 
factory conclusion  of  what  the  fkct  is,  the  law 
says  it  is  better  to  give  the  benefit  of  that 
doubt  to  the  defendant,  so  the  defendant  in  all 
criminal  causes  is  entitled  to  the  benefit  of  any 
reasonable  doubt  you  might  have"  on  any  ma- 
terial fact,  and  that  "if  your  mind  is  in  that 
state,  and  you  cannot  form  any  conclusion  as 
to  that  doubt,  the  law  says,  if  your  mind  is  in 
that  state,  give  the  benefit  of  that  doubt  to  the 
defendant,  and,  if  the  facts  are  that  evenlv 
balanced,  give  the  benefit  to  the  defendant 
Held,  that  the  instruction  was  not  erroneous, 
as  authorizing  a  conviction  upon  a  preponder- 
ance of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Die.  §f  1847.  1849,  1851.  1852, 
1877,  1878,  1880-1882,  1906,  1907,  190fe-1911, 
19G0,  1966,  1967;    Dec.  Dig.  |  782.*] 

5.  Witnesses   (|   296*)   —   Sslf-Incriuina- 

TION. 

A  witness  was  not  protected  from  stating 
whether  she  had  been  in  jail  in  another  state 


by  the  constitutional  ^armntjr  that  no  person 
shall  be  compelled  to  be  a  witness  against 
himself. 

'  [Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |i  1021-1025 ;   Dec.  Dig.  $  296.*] 

6.  Criminal  Law  (§  1170%  ♦)  —  Appeal  — 
Harmless  EiRROR. 

Error  in  excluding  a  question  as  to  wheth- 
er witness  had  been  in  jail  could  not  have 
prejudiced  accused,  since  witness'  refusal  to  an- 
swer would  doubtless  have  the  same  effect  on 
the  juiy  as  if  she  had  admitted  being  in  jail. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i|  8129^135;  Dec.  Dig.  | 
1170%. ♦] 

7.  Witnesses  (S  405*)— Imfbaghmxnt— Cross- 
b4xaminat10n. 

Where  a  witness  had  admitted  repeatedly 
that  he  had  made  some  statements  which  were 
only  partially  true  and  others  wholly  false, 
there  was  no  abuse  of  discretion  in  not  allowing 
accused  on  cross-examination  to  prove  other- 
wise irrelevant  matter  merely  to  contradict  the 
witness,  though  much  latitude  is  allowed  in 
cross-examination. 

[EM.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  f  §  1278,  1275 ;  Dec.  Dig.  |  405.*] 

a 'Criminal  Law  (|  1169*)— Appeal— Prej- 
udicial Error. 

Where  three  persons  were  jointly  indicted 
for  murder,  admission  of  statements  of  one  de- 
fendant after  threats  and  inducements  held  out 
did  not  prejudice  another  defendant,  where  the 
judge  cautioned  the  jury  that  such  statements 
bound  only  the  one  making  them. 

[Ed.  Note. — For  other  cases*  see  Criminal 
Law,  Cent  Dig.  |§  754.  3088,  8130,  8137- 
3143;    Dec.  Dig.  I  lie9.*] 

9.  Criminal  Law  (I  422*)— Declarations  of 
Parties. 

Ehidence  of  a  statement  by  one  of  de- 
fendants in  a  homicide  case  was  competent  as 
to  him,  being  relevant  and  material. 

[Eid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §|  984-988;  Dec.  Dig.  | 
422.*] 

10.  Criminal  Law  (|  666*)— Rulings  on  fiJv- 

IDENCE. 

It  was  proper  for  the  court,  ruling  on  the 
admissibility  of  the  evidence,  to  state  whether 
it  is  relevant 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1524-1533;  Dec.  Dig.  f 
656.*] 

11.  Criminal  Law  (|  852*)— Conduct  of  Ju- 
ry—Retirement OF  Juror— Sufficiency  of 
Caution. 

A  statement  by  the  trial  court  in  a  hom- 
icide case,  upon  a  sick  juror  leaving  the  court- 
room with  a  physician,  in  charge  of  the  sher- 
iff: "Let  him  go  on.  I  don't  think  a  repu- 
table doctor  needs  anv  caution  in  court''— was 
a  sufficient  caution  that  the  physician  should 
not  discuss  the  case  with  the  juror. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2031 ;    Dec.  Dig.  |  852.*] 

12.  Criminal  Law  (|  11701^*)— Harmless 
E}rror— Admission  of  Evidence. 

Accused  cannot  complain,  on  appeal  In  a 
homicide  case,  that  the  solicitor  was  permit- 
ted to  ask  a  witness  if  his  wife  did  not  dis- 
agree with  him  as  to  whether  decedent  came 
to  his  house  on  the  night  of  his  death,  where 
witness  did  not  profess  to  know  exactly  at 
what  time  he  went  to  sleep  that  night  and 
how  long  he  slept,  and  stated  that  he  did  not 
know  what  his  wue  thought  about  it 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  3129-3135;  Dec.  Dig.  § 
1170%.*] 


*For  otbdr  cases  sea  sams  topic  and  section  NUMBBR  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rap'r  Indexes 
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13.  WITX9S86B8       (|      940*>— liEADINO      QUKS- 
TIONS. 

The  Btate  could  ask  accused's  witness  a 
leading  question  on  cross-examination,  thougn 
accused  could  not  ask  the  witness  such  ques- 
tion. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  S§  795,  837-^839,  841-845;  Dec. 
Dig.    1240.*] 

14.  CbiiaNAL  Law  (§  451*)— Appeai/— Harm- 
less EbBOR— Adicission  of  Evidence. 

Where  all  of  the  facts  were  before  the  Ju- 
ry on  a  question,  it  was  not  error  to  permit 
a  witness  to  give  an  opinion  as  to  what  an- 
other should  have  said  as  to  whether  she  knew 
anything  about  the  case. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {J  1040-1042;  Dec  Dig.  S 
451.^] 

15.  Criminal  Law  (|  656*)— Trial— Remarks 
OF  Judge. 

A  remark  by  the  trial  judge  in  a  homicide 
case,  when  accused  introduced  a  proclamation 
offering  a  reward  for  the  conviction  of  the 
murderer,  **J  think  that  is  a  very  proper  resolu- 
tion,'* was  not  improper. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  1524^1533;  Dec  Dig.  i 
656.*] 

16.  Criminal    Law    (|    1136*) — ^Evidence— 
Statements  of  Accused. 

In  a  prosecution  of  several  defendants  for 
homicide,  no  defendant  can  complain  of  the  ad- 
mission in  evidence  of  statements  by  any  de- 
fendant, as  against  the  defendant  making  tiie 
statements. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  3005,  3006;  Dec  Dig.  8 
1136.*] 

Fraser  and  Watts,  JJ.,  dissenting  in  part 

Appeal  from  General  Sessions  Circuit 
Court  of  Oconee  County;  Ernest  Gary, 
Judge. 

Lewis  Cantrell  and  others  were  convicted 
of  murder,  and  Cantrell  appeal&    Affirmed. 

E.  L.  Hemdon,  of  Walhalla,  fior  appellant 
Proctor  A.  Bonham,  of  Greenville,  for  the 
State.  Wm.  J.  Strlbling,  of  Walhalla,  for 
defendant  Gaines. 

WOODS,  J.  The  body  of  Robert  Emer- 
son,  with  his  skull  fractured,  was  found  on 
December  6,  1909,  on  the  railroad  trestle 
leading  into  the  town  of  Walhalla.  In 
July  following  the  defendants  were  indicted 
with  Emerson's  murder,  and  at  the  next 
term  of  court  were  convicted,  with  recom- 
mendation to  mercy.  They  were  then  sen- 
tenced to  life  Imprisonment  in  the  peniten- 
tiary at  bard  labor.  The  defendant  Can- 
trell appeals  from  the  Judgment  and  sen- 
tence. 

Examination  of  the  record  seems  to  me 
convincing  that  the  defendant  has  had  a 
fair  trial  and  that  none  of  the  exceptions 
are  well  founded.  I  am  unable,  therefore, 
to  concur  in  the  opinion  of  Mr.  Justice 
FRASER  that  exceptions  13,  14,  17,  23,  and 
24  should  be  sustained. 

[1]  By  exceptions  13  and  17  error  is  as- 
signed in  the  exclusion  of  an  ordinance  of 
the  town  of  Walhalla  prohibiting  the  manu- 


facture, sale,  barter,  exchange,  receipt,  ac- 
ceptance, delivery,  storing,  or  keeping  in 
possession  intoxicating  liquors  within  the 
town,  and  the  exclusion  of  evidence  that 
the  defendant  Cantrell,  as  policeman,  had 
instructions  to  arrest  any  person  transport- 
ing liquors  in  the  town.  The  state  had  in- 
troduced testimony  that,  some  time  before 
the  death  of  Emerson,  he  had  fought  with 
Cantrell  in  resisting  an  arrest,  and  that  he 
had  been  overcome  and  handcuffed.  The 
contention  of  appellant's  counsel  is  that  the 
town  ordinance  offered,  and  th^  instruc- 
tions to  Cantrell,  would  have  tended  to 
show  that  this  arrest  on  the  charge  of 
transporting  liquors  was  made  in  discharge 
of  official  duty,  and  not  from  malice  against 
Emerson.  The  testimony  as  to  the  arrest 
was  introduced  to  show  that  the  ill  feeling 
of  Cantrell  originated  with  the  fight,  or  that 
the  arrest  was  made  on  account  of  personal 
ill  feeling,  when  Emerson  had  no  liquor  in 
his  possession,  except  one  bottle  for  his  own 
use. 

[2]  There  was  not,  and  could  not  have 
been,  any  issue  as  to  the  duty  of  Cantrell,  as 
a  policeman,  to  arrest  a  person  illegally 
transporting  Intoxicating  liquors.  The  stat- 
ute law  of  the  state,  of  which  all  must  take 
notice,  and  which  required  no  proof,  impos- 
ed that  duty  upon  him.  Cr.  Code  1912,  §| 
824,  834.  This  being  so,  the  town  ordinance 
and  the  instructions  to  the  policeman  might 
have  been  admitted  as  relevant;  but  they 
were  not  material,  since  the  statute  imposed 
the  duty  to  arrest,  if  Emerson  was  violat- 
ing the  law,  and  there  was  no  Issue  on  that 
point 

[3]  Exception  14  charges  that  the  circuit 
Judge  so  expressed  his  opinion  as  to  the  ef- 
fect of  the  testimony  of  Ida  Johnson  in  the 
remarks  made  in  the  course  of  the  examina- 
tion of  the  witness  J.  W.  Davis  as  to  make 
him  a  participant  in  the  decision  of  the 
case.  'Ida  Johnson  had  testified  that  on 
the  night  of  the  death  of  Emerson  three 
men,  whom  she  thought  to  be  the  men  ac- 
cused, came  to  her  house  drunk,  with  their 
clothes  very  muddy,  and  that  one  of  them 
said,  "How  do  you  think  Bob  Emerson  feels 
walking  the  ties  to-night?"  In  the  effort 
to  contradict  her,  the  following  questions 
were  asked  and  answers  adduced  in  the 
cross-examination:  *'Q.  Chief  Davis  and  an- 
other man  did  come  to  your  house  in  Wal- 
halla? A.  They  came  to  BVinnie*s  house.  I 
was  there  at  Fannie's.  Q.  Didn't  they  say 
to  you  on  that  occasion — ^ask  you  if  you 
knew  anything  about  the  Emerson  case?  A. 
They  asked  me  if  I  seen  Mr.  Emerson  the 
day  before,  or  the  night  before,  or  two  or 
three  days  before,  and  I  told  them,  'No,  I 
didn't*  Q.  They  asked  you  if  you  knew 
anything  about  the  case  at  all,  and  didn't 
you  say,  *No;  that  if  you  did  you  would  be 
glad  to  tell  it'?    A.  I  don't  remember  them 


*For  other  cases  see  same  topic  and  section  NUMBBR  In  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexts 
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asking  me  that  Q.  Do  you  say  that  yon 
didn't  say  it?  A.  I  don't  remember  them 
asking  me  that  question." 

The  remarks  of  the  Judge  appear  in  the 
following  extract  from  the  record  covering 
the  testimony  of  Dayis:  "Q.  Hare  you  seen 
the  woman,  Ida  Johnson?  A.  Tes,  sir.  Q. 
I  wish  you  would  please  state  if  on  a  night 
when  one  of  the  inquests  was  being  held 
here  on  the  body  of  Robert  Emerson,  if  yon 
and  Otto  Russell  went  to  a  house  here  in 
Walhalla  where  she  was,  and  if  you  asked 
her  if  she  kn^w  anything  at  ail  about  the 
£Unerson  matter,  and  that  she  said,  'Noth- 
ing,* and  if  she  said  that,  if  she  knew  any- 
thing about  it,  she  would  be  glad  to  tell  it? 
A.  That's  about  the  words  she  said.  The 
Court:  Does  she  claim  to  know  anything 
about  It  now?  A  I  don't  know,  sir.  Cross- 
examination  by  Mr.  Bonham:  Q.  At  that 
time  you  were  with  Mr.  Rassell — and  you, 
like  Mr.  Russell,  would  have  been  unable  to 
say  whether  or  not  these  three  men,  com- 
ing to  that  house,  would  have  had  anything 
to  do  with  it?  (Objected  to  by  Mr.  Hem- 
don,  as  irrelevant)  The  Court:  As  I  un- 
derstand the  witness'  testimony,  she  doesn't 
claim  to  know  anything  about  the  killing." 
Considering  the  Context,  the  remarks  of  the 
judge  meant  no  more  than  this:  That  the 
testimony  was  not  admissible  as  a  con- 
tradiction, because  Ida  Johnson  had  not  said 
In  her  testimony  that  she  knew  anything 
about  Emerson,  or  the  Emerson  killing. 
Examination  of  her  testimony  and  the  whole 
record  shows  that  the  judge  was  right,  for 
Ida  Johnson  only  testified  to  the  defendant 
having  been  at  her  house  that  night  and 
having  spoken  of  Emerson,  but  not  in  such 
a  way  as  to  give  her  any  information  as  to 
his  death.  If  casual  remarks  like  this  in 
the  course  of  the  testimony  were  allowed 
to  annul  verdicts,  It  would  be  very  hard  for 
a  circuit  judge  to  get  safely  through  a  trial. 

[4]  The  exceptions  to  the  charge  seem  to 
me  to  depend  on  most  unsubstantial  verbal 
refinement.  The  following  Is  one  of  the  in- 
structions alleged  to  be  erroneous :  "Now, 
you  have  heard  the  testimony,  and  the  ques- 
tion is,  not  what  you  know  about  it,  but 
what  you  believe  about  it,  because,  if  you 
knew  anything  about  it,  It  would  not  be 
proi)er  for  you  to  be  on  that  jury.  You  see, 
if  a  man  knows  about  it,  if  he  has  seen  or 
heard  and  knows  anything  about  it,  he 
.  proves  that  in  the  witness  chair.  So  it  is  not 
what  you  know  about  it,  but  what  you  be- 
lieve about  it.  In  other  words,  what  im- 
pression has  the  evidence  that  you  heard 
detailed  here  and  the  arguments  on  that 
evidence — what  Impression  has  that  made 
on  your  mind?  And  whatever  that  Is,  that 
is  your  verdict  But  the  law  says  this: 
That  before  you  find  a  verdict  of  guilty, 
that  where  the  facts  necessary  to  make  out 
the  material  allegations  of  the  indictment 
are   so    equally   balanced   that   you    cannot 

76  S.E.— 13 


come  to  a  satisfactoiy  conelusloii  of  what 
the  fact  is,  the  law  says  under  those  cir- 
cumstances, it  is  better  to  give  the  benefit 
of  that  doubt  to  the  defendants.  So  the 
defendant  in  all  criminal  cases  is  entitled  to 
the  benefit  of  any  reasonable  doubt  you 
might  have  on  any  fact  necessary  to  make 
out  the  case  for  the  state.  That  is  the  de- 
fendant's privilege.  If  your  mind  is  in  that 
state,  and  you  can't  form  any  conclusion  as 
to  that  doubt  the  law  says  If  your  mind  is 
in  that  state,  give  the  benefit  of  that  doubt 
to  the  defendant,  and  if  the  facts  are  that 
evenly  balanced,  give  the  benefit  to  the  de- 
fendant" 

It  is  perfectly  manifest  that,  in  saying 
that  the  Jury  were  to  be  guided  by  "the  im- 
pression" made  on  their  minds  from  the 
evidence,  the  judge  meant  the  conclusion  or 
conviction  produced  by  the  evidence.  The 
context  shows  that  the  word  'Impression" 
was  used  in  the  strong  sense  of  a  profound 
effect  on  the  intellect,  and  not  in  the  weak 
sense  of  an  indefinite  or  Indistinct  notion, 
belief,  or  opinion.  There  is  no  foundation, 
even  in  verbal  criticism,  for  the  contention 
the  the  instruction  meant  that  the  jury 
should  be  controlled  by  the  preponderance 
of  the  evidence.  The  language,  as  It  seems 
to  me,  was  plain  and  simple,  admitting  of 
no  other  meaning  than  that  the  verdict  must 
be  for  the  def^dants,  if  the  evidence  was 
so  equally  balanced  that  the  jury  could  not 
say  beyond  reasonable  doubt  that  the  de- 
fendants were  guilty.  The  instruction  was 
not  given  that  it  devolved  on  the  defendant 
even  to  make  out  the  defense  of  alibi  by  the 
preponderance  of  the  evidence. 

[8,  6]  As  to  the  twenty-second  exception, 
I  think  the  witness  Bessie  Brown  was  not 
protected  from  answering  the  question 
whether  she  had  been  in  jail  ta  Georgia  by 
the  constitutional  giiaranty  that  no  person 
shall  be  comi)elled  to  be  a  witness  against 
himself  (State  v.  Williamson,  ^6  S.  C.  242, 
48  S.  E.  671);  but  the  error  of  excluding  it 
was  of  no  consequence,  for  as  a  practical 
matter  it  cannot  be  doubted  that  the  refusal 
of  the 'Witness  to  answer  had  the  same  ef- 
fect on  the  mind  of  the  jury  as  if  she  had 
admitted  that  she  had  been  In  jail. 

As  to  the  other  exceptions,  I  concur  in 
the  opinion  of  Mr.  Justice  FRASER. 

All  the  exceptions  are  overruled,  and  the 
judgment  affirmed. 

GARY,  C.  J.,  and  HYDRICK,  J.,  concur. 

FRASER,  J.  (dissenting).  This  is  a  case 
in  which  Charles  L.  Angel,  Charles  M.  Gain- 
es, and  Lewis  Cantrell  were  indicted  for  the 
murder  of  one  Robert  Emerson.  The  defend- 
ants were  convicted  of  murder,  with  recom- 
mendation to  mercy.  From  this  conviction, 
and  sentence  of  life  imprisonment,  the  de- 
fendants appealed.  The  appellants  Angel  and 
Cnaines  withdrew  their  appeals,  and  it  is  con- 
tinued only  as  to  the  appellant  Cantrell. 
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[7]  I.  The  first  and  second  exceptions  com- 
plain of  error  In  not  allowing  defendant's 
counsel  to  further  test  the  credibility  of  one 
of  the  state's  witnesses.  Much  latitude  is 
allowed  in  the  cross-examination  of  witness- 
es, and  much  latitude  was  allowed  in  this 
case.  The  limit  is  relevancy.  It  is  true  that 
a  question  otherwise  irrelevant  may  become 
relevant  to  test  the  accuracy  and  truthful- 
ness of  a  witness.  This  witness  admitted  re- 
peatedly that  he  had  made  statements  that 
were  only  partially  true,  and  others  that 
were  wholly  false.  It  was  therefore  unneces- 
sary to  allow  the  defendant  to  prove  irrele- 
vant matter,  simply  to  show  what  the  wit- 
ness himself  admitted,  and  these  exceptions 
are  overruled. 

[8]  II.  The  third  exception  complains  of 
error  in  allowing  the  statements  of  the  de- 
fendant Angel,  after  threats  and  inducements 
had  been  held  out  to  him  by  those  engaged  In 
the  prosecution.  Angel  was  a  defendant,  and 
the  judge  cautioned  the  Jury  that  the  state- 
ments of  one  defendant  only  bound  the  one 
making  the  statements,  and  therefore  the  de- 
fendant Cantrell  cannot  complain.  Even  if 
this  were  the  exception  of  Angel,  it  could 
not  be  sustained,  because  neither  from  the 
statement  of  Todd  nor  from  the  letter  of 
Long  was  a  confession  of  guilt  sought  or  ex- 
pected. They  did  not  urge  a  confession  of 
guUt,  but  a  simple  statement  of  the  truth. 
The  reason  for  gruarding  confessions  so  jeal- 
ously is  that  those  under  suspicion  of  crime 
will,  for  some  temporary  supposed  advantage, 
confess  the  commission  of  crimes  that  they 
did  not  conunit  Here  Angel  was  urged  to 
tell  the  truth,  because  the  truth  would  prob- 
ably set  him  free.  Angel  did  not  confess. 
Authorities  in  other  states  are  conflicting. 
In  State  v.  Gossett,  9  Rich.  Law,  428,  a  state- 
ment of  the  prisons  was  allowed  after  he 
had  been  told  it  would  be  better  for  him  to 
tell  the  truth;  but  the  question  was  not  ex- 
pressly decided.    This  exception  is  overruled. 

[9]  III.  The  fourth  exception  complains  of 
error  in  allowing  the  statement  of  the  defend- 
ant Gaines.  Gaines  was  a  defendant,  and,  of 
course,  his  statement  was  competent  as  to 
him. 

IV.  The  fifth  exception  complains  of  an- 
other statement  of  AngeL  This  exception  is 
overruled,  for  the  reasons  above  stated. 

[10]  y.  The  sixth  exception  complains  of 
error  in  the  comment  of  the  trial  judge  as  to 
the  relevancy  of  certain  evidence.  This 
statement  did  not  occur  in  the  charge,  but  in 
ruling  on  evidence.  When  the  trial  judge 
rules  on  the  admissibility  of  evidence,  he 
must  say  whether  it  is  relevant  or  no.  There 
was  no  error  here,  and  this  exception  is  over- 
ruled. 

[11]  VI.  The  seventh  exception  complains 
that  a  juror  who  was  sick  was  allowed  to 
retire  from  the  courtroom  with  a  physician — 
a  state's  witness — without  caution  not  to  dis- 
cuss the  case.    The  record  does  not  bear  out 


this  exception.  It  shows:  *The  Oonrt:  Let 
him  go  on.  I  don't  thinfe  a  reputable  doctor 
needs  any  caution  in  court-  Mr.  Browne 
retires  accompanied  by  Dr.  Thode  and  the 
sheriff."  The  statement  contained  as  em- 
phatic a  caution  as  he  could  have  given.  Both 
seem  to  have  been  in  charge  of  the  sheriff. 
Exception  overruled. 

VII.  The  eighth  exception  complains  of  er- 
ror in  the  comment  of  the  trial  judge  on  the 
evidence.  What  has  been  said  under  the 
sixth  exception  applies  here,  and  this  excep- 
tion is  overruled. 

[12]  yill.  The  ninth  exception  complains 
of  error  in  allowing  the  solicitor  to  ask  the 
witness  Hamp  Price  if  his  wife  did  not  dis- 
agree with  him  as  to  the  time  Emerson  came 
to  his  house  on  the  night  of  his  death.  This 
exception  is  overruled,  for  the  reason  that 
the  witness  did  not  profess  to  know  exactly 
at  what  time  he  went  to  sleep,  and  could  not 
have  known  how  long  he  slept  His  estimate 
AS  to  the  time,  therefore,  was  a  pure  guess. 
Besides,  the  witness  answered  that  he  did 
not  know  what  bis  wife  thought  about  it 

[13, 14]  IX.  The  tenth  and  eleventh  excep- 
tions complain  of  error,  in  that  the  court  al- 
lowed the  witness  Alto  Russell  to  express  an 
opinion  as  to  what  Mrs.  Johnson  should  have 
said  as  to  whether  she  knew  anything  about 
the  case  or  not,  under  the  statement  made 
by  the  solicitor,  and  excluding  his  opinion 
on  a  statement  made  by  defendant's  counseL 
The  record  does  not  show  that  the  court  rul- 
ed on  either  question.  If  he  did  rule,  the 
witness  was  defendant's  witness.  Both  ques- 
tions were  leading.  The  state  had  a  right  to 
lead,  and  the  defense  did  not  All  the  facts 
being  before  the  jury,  it  was  not  error  to  al- 
low an  opinion. 

[15]  X.  The  twelfth  exception  alleges  error 
in  that,  when  defendant's  counsel  introduced 
a  proclamation  offering  a  reward  for  the 
apprehension  and  conviction  of  the  murderer 
of  the  deceased,  the  presiding  judge  said:  "I 
think  that  is  a  very  proper  resolution."  The 
offer  of  a  reward  for  the  apprehension  and 
conviction  of  suspected  criminals  is  allowed 
by  law,  and  the  judge  cannot  be  held  to  have 
erred  when  he  simply  approves  that  which 
the  law  allows.    This  exception  is  overruled. 

XI.  The  thirteenth  exception  complains  of 
error  In  excluding  a  town  ordinance  under 
which  the  defendant  Cantrell  claims  to  have 
arrested  the  deceased  for  transporting  liquor. 
This  was  error.  The  state  had  introduced 
evidence  of  the  arrest  and  the  defendant  had 
the  right  to  justify  the  arrest,  and  make  his 
right  as  clear  as  the  circimistances  allowed. 

XII.  The  fourteenth  exception  complains 
of  error  in  that  the  court  asked  a  witness 
this  question:  **Does  she  [Mrs.  Johnson] 
claim  to  know  anything  about  it  now?" — the 
error  alleged  being  that  the  answer  would 
be  an  opinion,  and,  second,  that  it  was  a 
charge  on  the  facts.  This  question  did  not 
call  for  an  opinion.    It  was  rather  rhetorical 
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in  its  nature,  and  the  answer  suggested  was, 
*'No."  If  the  state's  witness  did  not  claim  at 
any  time  to  know  anytMng  about  the  case, 
she  had  not  sworn  falsely.  The  jury  might 
well  hare  considered  the  question  as  an  ex- 
pression of  the  opinion  of  the  court  This  ex- 
ception is  sustained. 

After  what  has  been  said  as  to  the  four- 
teenth exception,  the  fifteenth  need  not  be 
considered. 

XIII.  The  sixte^th  exception  complains  of 
error  in  the  trial  Judge  in  not  allowing  the 
witness  Addis  to  testify  as  to  the  peculiar 
disposition  of  the  deceased  when  drinking,  as 
to  the  effect  on  his  power  of  locomotion 
and  on  his  mind.  The  record  does  not  bear 
out  this  exception,  as  the  witness  seems  to 
have  testified  at  length,  and  that  based  on 
one  occasion.    This  exception  is  overruled. 

XIV.  The  seventeenth  exception  is  sustain- 
ed for  the  same  reason  as  the  thirteenth. 
The  seventeenth  exception  refers  to  the  in- 
structions under  which  this  defendant  made 
the  arrest  of  the  deceased. 

[16]  XV.  The  eighteenth,  nineteenth,  twen- 
tieth, and  twenty-first  exceptions  refer  to 
statements  made  by  the  defendant  Gaines. 
These  statements  were  only  evidence  against 
the  defendant  who  made  them,  under  the 
ruling  of  the  court,  and  this  defendant  can- 
not complain. 

XVI.  The  twenty-second  exception  com- 
plains of  error  in  that,  when  the  defend- 
ant's counsel  asked  a  state's  witness  if  she 
had  been  in  Jail,  the  court  said:  **You  need 
not  answer  that,  unless  you  wish.''  The 
Constitution  says:  "Nor  shall  he  be  compelled 
in  any  criminal  case  to  be  a  witness  against 
hiniself."  The  Constitution  does  not  restrict 
the  privilege  to  the  defendant,  and  this  court 
has  no  i>ower  to  amend  the  ConstitutioxL 
This  exception  is  overruled. 

XVII.  Appellant  in  the  twenty-third  ex- 
ception complains  of  error  in  the  following 
charge:  **So  it  is  not  what  you  know  about 
it,  but  what  you  believe  about  it  In  other 
words,  what  impression  has  the  evidence 
that  you  have  heard  detailed  here  and  the 
arguments  on  that  evidence — what  impres- 
sion has  that  made  on  your  mind?"  And  in 
the  twenty-fourth  exception  he  complains  of 
the  following:  "But  the  law  says  this:  That 
before  you  find  a  verdict  of  guilty,  that  where 
the  facts  necessary  to  make  out  the  material 
allegations  of  the  indictment  are  so  equally 
■balanced  that  yon  cannot  come  to  a  satisfac- 
tory conclusion  of  what  the  fact  is — ^the 
law  says  under  these  circumstances  it  Is  bet- 
ter to  give  the  benefit  of  that  doubt  to  the 
defendant  so  the  defendant  in  all  criminal 
cases  is  entitled  to  the  benefit  of  any  rea- 
sonable doubt  yon  may  have  on  any  fact  nec- 
essary to  make  out  the  case  for  the  state. 
That  is  the  defendant's  privilege.  If  your 
mind  is  in  that  state,  and  you  can't  form 
any  conclusion  as  to  that  doubt  the  law 


says,  if  your  mind  is  in  that  state,  give  the 
benefit  of  that  doubt  to  the  defendant,  and. 
If  the  facts  are  that  evenly  balanced,  give 
the  benefit  to  the  defendant" 

These  exceptions  must  be  sustained.  It  is 
not  what  the  Jury  may  think,  or  what  may 
be  their  impression.  Unless  they  are  con- 
vinced, satisfied  beyond  a  reasonable  doubt 
of  the  defendant's  guilt,  they  cannot  con- 
vict. The  charge  as  to  evenly  balanced  tes- 
timony is  the  rule  as  to  the  preponderance 
of  the  evidence.  State  v.  Bodle,  33  S.  C.  132, 
133,  U  S.  E.  630,  says:  ''The  rule,  as  we  un- 
derstand it  is  that  while  the  state,  in  a 
criminal  case,  is  bound  to  prove  every  essen- 
tial element  of  the  charge  made  beyond  a 
reasonable  doubt,  the  same  strictness  of  proof 
is  not  required  of  a  defendant  who  sets  up 
a  special  defense,  for  he  is  only  required  to 
prove  such  defense  by  a  preponderance  of 
evidence;  but  this,  of  course,  is  subject  to 
the  general  rule  that  if,  upon  the  whole  tes- 
timony, both  on  the  part  of  the  state  and 
the  defendant  the  Jury  entertain  a  reason- 
able doubt  as  to  any  material  point  in  the 
case,  the  defendant  is  entitled  to  the  benefit 
of  such  doubt"  It  is  not  necessary  to  mul- 
tiply authorities. 

Inasmuch  as  the  defendants  Angel  and 
Gaines  have  withdrawn  their  appeals,  it  is 
not  necessary  to  consider  the  last  two  ex- 
ceptions 

GART,  C.  J.,  concurs  in  the  opinion  of 
WOODS,  J.  WATTS,  J.,  concurs  in  the 
opinion  of  B*RASER,  J. 


(93  S.  C.  168) 
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(Supreme  Court  of  South  Carolina.    Nov;  16, 

1912.) 

1.  EvtDE27CB    (§    364*)— Documentary    Bvi- 
DBNCB— Books  of  Account—- Patments  on 

DUEBIIX. 

Entries  on  the  books  of  account  of  a  mer- 
cantile company  are  not  admissible  as  evidence 
of  payment  of  a  duebill  which  it  owed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {{  1432-1483 ;    Dec.  Dig.  |  364.*] 

2.  E)VIDENCS  (I  364*)— DOCUICENTABT  EVI- 
DENCE—ETNTBIES  on  Stubs  of  Checks. 
Ehitries  on  the  stubs  of  checks  are  not  ad- 
missible to  show  the  checks  were  given  to  pay 
another  than  the  payee  of  the  check,  for  whom 
such  payee  was  agent. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  §{  1432-1483 ;    Dec  Dig.  f  354.*] 

8.  Husband  and  Wife  (§  138*)— Agency  of 
Husband  foe  Wife— Evidence. 

On  the  question  whether  a  purchase  of 
lumber  by  one  who  was  agent  for  his  wife  was 
for  her,  testimony  that  he  owned  no  real  prop- 
erty was  relevant  as  tending  to  show  the  lum- 
ber was  used  on  her  property. 

[B)d.  Note. — For  other  cases,  see  Husband 
and  Wife.  Cent  Dig.  {{  524-537;  Dec.  Dig. 
§  138.*] 


•For  ot&«r  ouw  see  sam*  topic  and  s«cUon  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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4.  Appkax.  and  Erbob  (I  1050*)— Habmless 
E2BB0B— Admission  of  Evidence. 

Complaint  may  not  be  made  of  defendant 
bein^  allowed  to  prove  by  plaintiff  that  her 
husband  owned  no  real  estate,  where  the  hus- 
band testified  to  the  same  lact  without  ob- 
jection. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  415a-il60,  4166;  Dec. 
Dig.  {  1050.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County;   R.  O.  Watts,  Judge. 

"To  be  officially  reported." 

Action  by  Mrs.  P.  J.  Wells  against  Mrs. 
A.  B.  Hays,  executrix.  From  an  adverse 
Judgment,  plaintiff  appeals.    Reversed. 

H.  a  Tillman  and  Featherstone  &  Mc- 
Ghee,  all  of  Greenwood,  for  appellant 
Grier,  Park  &  Nicholson,  of  Greenwood,  for 
respondent 

HYDRICK,  J.  This  action  was  brought 
to  recover  the  balance  due  on  a  dueblU  for 
$1,138.53,  dated  March  29,  1904,  and  given 
to  plaintiff  by  R.  M.  Hays  &  Bro.,  a  mer- 
cantile firm  composed  of  R.  M.  and  A.  G. 
Hays,  both  of  whom  died  before  the  com- 
mencement of  the  action.  The  action  was 
brought  against  defendant  alone,  because 
she  assumed  payment  of  the  duebill.  Plain- 
tiff admits  one  payment  of  |200  which  was 
credited  on  the  duebill.  Defendant  pleads 
four  others,  which,  with  that  admitted,  ag- 
gregate $964.67,  leaving  a  balance  of  only 
$319,  for  which  amount  the  jury  found  a 
verdict  for  plaintiff.  From  the  Judgment 
entered  on  the  verdict,  the  plaintiff  appealed. 

Three  of  the  alleged  payments,  including 
the  one  admitted  by  plaintiff,  were  checks  of 
R.  M.  Hays  &  Bro.,  payable  to  the  order  of 
J.  W.  Wells,  the  husband  of  the  plaintiff, 
and  indorsed  by  him.  There  was  nothing 
on  the  checks  to  indicate  for  what  purpose 
they  were  given;  but  there  was  a  memoran- 
dum on  the  stub  of  each  in  the  checkbook, 
and  also  in  the  cashbook  of  R.  M.  Hays  ft 
Bro.  to  the  effect  that  they  were  Intended  as 
payments  to  Mrs.  Wells.  One  of  the  checks 
was  payable  to  the  order  of  W.  J.  Snead 
Lumber  Company,  and  there  was  a  similar 
memorandum  oil  the  check  stub  and  In  the 
cashbook.  One  of  the  payments  alleged  was 
an  item  of  $150,  charged  on  the  cashbook 
to  Mrs.  Wells  as  cash  paid  to  her.  In  the 
ledger  account  of  plaintiff  on  the  firm  books, 
she  Is  credited  with  $1,138.53  as  of  the  date 
of  the  duebill,  and  debited  with  the  several 
amounts  claimed  by  the  defendant  as  pay- 
ments thereon,  at  the  respective  dates  there- 
of. These  amounts  were  carried  to  the  ledg- 
er by  the  bookkeeper  from  the  check  stubs 
and  the  cashbook. 

J.  W.  Wells  testified  that  he  was  a  con- 
tractor, and  that,  during  the  period  within 
which  the  payments  claimed  by  defendant 
were  made,  he  had  a  running  account  with 
R.  M.  Hays  &  Bro.  and  with  the  Hays  Live 
Stock  Company,  in  which  they  were  Inter- 


ested, if  not  the  owners,  and  that  he  also 
had  an  account  with  R.  M.  Hays  individual- 
ly involving  some  farming  operations  car- 
ried on  by  them  on  a  ftirm  which  they  own- 
ed together.  He  also  testified  that  all  the 
payments  set  up  by  defendant,  except  the 
one  admitted  by  plaintiff,  were  amounts  paid 
to  him  by  R.  M.  Hays  on  account  of  their 
individual  matters;  that  Hays  always  paid 
him  with  checks  of  the  firm;  and  that,  after 
deducting  his  indebtedness  to  the  firm  and 
to  the  Live  Stock  Company,  R.  M.  Hays  still 
owed  him  a  considerable  balance.  There 
was  an  account  against  J.  W.  Wells  on  the 
books  of  R.  M.  Hays  &  Bro.,  and  also  one 
on  the  books  of  the  Hays  Live  Stock  Com- 
pany, showing  that  he  was  indebted  to  both,, 
and  none  of  the  payments  claimed  by  de- 
fendant appeared  in  the  accounts  of  J.  W. 
Wells,  either  with  the  firm  or  the  Live  Stock 
Company.  There  was  testimony  tending  to 
show  that  J.  W.  Wells  was  the  general  agent 
of  the  plaintiff  and  attended  to  all  her  busi- 
ness. The  plaintiff  testified  that  she  knew 
nothing  of  the  alleged  payments  except  the 
one  credited  on  the  duebill,  and  that  £Aie  did 
not  authorize  her  husband  to  receive  any 
other. 

[1, 21  The  question  upon  which  the  appeal 
must  turn  is:  Did  the  court  err  in  admitting 
the  books  of  account  of  R.  M.  Bays  A  Bro. 
and  their  checkbook  stubs,  containing  the 
memoranda  thereon,  as  evidence  of  the  al- 
leged payments  to  the  plaintiff?  The  deci- 
sions of  this  court  clearly  answer  that  ques- 
tion in  the  affirmative.  From  time  imme- 
morial, the  books  of  merchants,  shopkeepers, 
tradesmen,  and  others,  whose  business  or  oc- 
cupation necessitates  the  keeping  of  books, 
have  been  admitted  in  the  courts  of  this 
state  to  prove  accounts  for  goods  sold  and 
delivered,  services  rendered,  work  and  labor 
done,  and  materials  furnished;  but  this 
court  has  uniformly  held  that  books  of  ac- 
count or  private  memoranda  are  inadmi^i- 
ble  for  the  purpose  of  proving  special  con- 
tracts, such  as  are  not  shown  by  or  to  be 
inferred  from  the  entries  alone,  regularly 
and  properly  made  in  the  usual  course  of 
business  in  books  of  one  of  the  classes  above 
mentioned. 

In  Darby  v.  Deas,  1  Nott  &  McC.  436,  the 
books  of  a  tailor  were  held  incompetent  as 
evidence  to  prove  a  verbal  order  of  defend- 
ant to  let  his  ward  have  clothes.  The  courts 
by  Mr.  Justice  Johnson,  said :  'The  liability 
of  a  defendant  to  pay  an  open  account  of  a 
merchant  or  shopkeeper  does  not  arise 
merely  on  account  of  the  charge  against 
him,  but  In  consequence  of  the  delivery  of 
the  goods  to  him  or  to  his  servant  or  agent, 
for  his  use;  or,  in  other  words,  it  is  in  re- 
spect to  the  consideration  which  he  has  re- 
ceived. So  that  book  entries  prove  no  more 
than  the  delivery  of  the  articles  charged. 
Now,  if  from  these  it  appears  that  the  ar- 
ticles were  delivered  to  another,  and  for  an* 
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other's  use,  the  liability  ceases,  unless  he  be 
liable  in  respect  to  some  other  special  con- 
tract; and  if  a  merchant  or  shopkeeper  were 
allowed  to  make  every  contract  the  subject 
of  book  entry,  and  themselves  to  prove  it, 
the  community  would  indeed  be  at  their 
mercy;  for,  although,  as  a  class,  they  are 
entitled  to  the  highest  respect  and  consider- 
ation, yet,  like  every  other,  there  may  exist 
among  them  those  whose  consciences  would 
not  secure  Justice  to  the  community."  The 
argument  advanced  by  the  learned  Justice 
against  the  admission  of  such  evidence, 
though  it  had  reference  to  the  law  then  ex- 
isting, under  which  parties  to  the  record 
were  incompetent  as  witnesses,  is  none  the 
less  forceful  under  the  present  state  of  the 
law,  notwithstanding  the  disability  of  par- 
ties as  witnesses  has  been  removed  by  stat- 
ute, especially  when  it  is  sought,  as  in  this 
case,  to  make  such  entries,  made  by  one 
who  has  since  died,  competent  evidence  to 
prove  a  special  agreement.  The  admission 
of  such  entries  would  open  wide  the  door  to 
fraud,  and  afford  strong  temptation  to  per- 
jury, and  make  It  easy  for  a  debtor  to  manu- 
facture the  evidence  by  which  he  might  dis- 
charge his  note^  bond,  or  other  contract 
without  actual  payment  or  performance 
thereof.  While  we  do  not  mean  to  intimate 
that  any  such  thing  was  done  or  attempted 
in  this  case,  still  the  possibility  of  its  being 
successfully  done  Is  strong  reason  against 
such  an  extension  of  the  rules  of  evidence. 
The  exclusion  of  such  book  entries  Is  sus- 
tained by  the  following  cases:  Pritchard  v. 
M:cOwen,  1  Nott  &  McC.  131;  White  v.  St 
PhiUps,  2  McMuL  806,  39  Am.  Dec.  125; 
Gage  ▼.  Hcllwain,  1  Strob.  135;  Kinloch  v. 
Brown,  1  Rich.  228.  The  weight  of  author- 
ity elsewhere  is  in  accord  with  our  own  de- 
cisions. 1  Gr.  £v.  S  117  et  seq.,  and  notes; 
Wigmore,  S  1523  et  seq.;  17  Gyc.  370  et  seq.; 
22  A.  &  Enc  L.  (2d  Ed.)  582.  For  strongef 
reason,  the  check  stubs  are  inadmissible  to 
prove  the  memoranda  thereon,  for  they  are 
not  books  of  account.  17  Qyc.  873,  374;  22 
A.  &  E.  Enc.  L.  (2d.  Ed.)  585. 

As  a  rule^  the  authorities  are  against  the 
admission  of  books  of  account  as  evidence 
to  prove  such  cash  transactions  as  money 
loaned  or  payments  made  on  notes,  bonds,  or 
other  obligations.  Williams  v.  Gregg,  2 
Strob.  Eq.  315;  Wigmore,  f  1539;  9  A.  & 
Enc  L.  (2d  Ed.)  930,  981;  Lewis  v.  Eng- 
land, 14  Wyo.  128,  82  Pac.  869,  2  L.  R.  A 
(N.  S.)  401,  and  note.  To  this  general  rule 
some  authorities  make  an  exception  of  bank 
books,  kept  in  the  usual  course  of  business, 
and  account  books  generally,  where  the  cash 
items  appear  in  the  general  course  of  ac- 
counts as  part  of  the  ordinary  transactions 
between  the  parties.  Lever  v.  Lever,  2  Hill, 
Eq.  158;  Sinclair  v.  Price.  2  HUl,  Eq.  160, 
note.  There  may  be  other  exceptions  to  the 
rule,  but,  as  this  case  does  not  fall  within 
any  of  them,  we  express  no  opinion  as  to 


what  exceptions  may  be  made  to  the  gener- 
al rule,  or  what  circumstances  of  necessity 
would  warrant  the  making  of  them.  The 
point  decided  does  not  conflict  with  the  well- 
settled  rule  that  such  entries  or  memoranda 
may  be  referred  to  by  the  person  who  made 
them  for  the  purpose  of  refreshing  his  mem- 
ory, and  thereby  enabling  him  to  testify  to 
the  transactions  so  recorded,  if  he  is  other- 
wise competent 

[3,4]  The  exception  which  imputes  error 
in  allowing  defendant  to  prove  by  Mrs. 
Wells  that  J.  W.  Wells  owned  no  real  estate 
cannot  be  sustained  for  two  reasons:  First, 
it  was  relevant  because  it  tended  to  show 
that  the  lumber  bought  from  the  W.  J. 
Snead  Lumber  Company  was  used  on  her 
property;  second,  because  W.  J.  Wells  tes- 
tified to  the  same  fact  without  objection. 

As  there  must  be  a  new  trial,  Uie  assign- 
ment of  error  in  the  charge  need  not  be  con- 
sidered, as  no  principle  is  involved  which 
may  arise  in  the  next  trial. 

Reversed. 


GARY,  G.  J.,  and  WOODS  and  FRASER, 
JJ.,  concur.    WATTS,  J.,  disqualified. 


(93  s.  c.  17«) 

BUSH  et  aL  v.  WESTERN  UNION  TELE^ 

GRAPH  CO. 

(Supreme  Court  of  South  Carolina.     Nov.  18, 

1912.) 

1.  Telegeaphs  j^d  Telephones  (i  65*)  — 
Failure  to  Delivbb  Message— Presump- 
tion of  Mental  Suffbbing— Cohmon-Law 
Rule. 

In  tlie  abflence  of  statute,  there  is  no  pre- 
sumption of  mental  anguish  arlEdng:  from  inabil- 
ity to  attend  the  funeral  of  a  brother-in-law 
caused  by  the  failure  of  a  telegraph  company 
to  deliver  a  message  telling  of  his  death,  and 
Bpecial  damages  resulting  therefrom  must  be 
alleged  and  shown  to  sustain  an  action. 

[Ed.  Note. — ^For  other  cases,  see  Telegraplis 
aud  Telephones,  Cent  Dig.  {§  54-^;  Dec  Dig. 
f  65.*1 

2.  Statutes  (f  141*)— Amending  Statutes — 
Construction — Inhajrmonious  Parts. 

Act  March  2,  1909  @6  St.  at  Large,  d.  84). 
purports  to  amend  Civ.  Code  1902,  §  2223,  and, 
after  stating  tliat  the  act  in  question  be  and  ia 
hereby  amended  by  the  addition  of  certain 
words,  concludes,  **bo  that  said  section  when 
amended  shall  read  as  follows,'*  setting  out  the 
original  statute  with  fBe  addition  of  words 
which  are  not  the  same  as  those  first  used  In. 
the  amending  statute.  Held^  as  the  problem  in 
construing  a  statute  is  to  determine  the  legisla- 
tive will,  and  as  a  legislator  would  naturally 
look  to  the  completely  framed  statute  to  deter- 
mine his  attitude  thereto,  the  act  need  not  be 
regarded  as  void  for  uncertainty,  but  will  be 
considered  to  exist  as  set  forth  in  its  **when 
amended"  portion. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §§  48,  198,  209 ;   Dec.  Dig.  §  141.»J 

3.  Statutes  (§  141*) — Construction— Amend- 
ing Statutes — Inharmonious  Parts. 

Such  a  construction  will  not  always  pre- 
vail, however,  as  the  legislative  intent  as  ex- 
pressed in  the  amending  part  of  the  act  must 
control  where  the  evil  to  be  remedied  or  the  de- 
fect in  the  statute  to  be  amended,  the  amend- 


*Por  otJier  qaaeB  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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ment  proposed,  and  the  act  as  amended,  when 
considered  altogether  in  the  light  of  all  the  cir- 
cumstances, and  the  rules  of  statutory  construc- 
tion, lead  to  the  conclusion  that  the  legislative 
will  is  to  be  found  in  the  amending  part  of  the 
act 

[Ed.  Note.~For  other  cases,  see  Statutes, 
Cent.  Dig.  §S  48,  198,  209 ;    Dec  Dig.  f  141.*] 

4.  Telegraphs  and  Telephones  (f  ,  68*)  — 
Failure  to  Deliver— Necessity  of  Alleg- 
ing Relationship  or  Special  DiWBiAGB— 
Statutory  Provision. 

Under  Civ.  Code  1902,  S  2223,  as  amended 
by  Act  March  2,  1909  (26  St  at  Large,  p.  84), 
which  provides  that,  when  a  telegram  shows  on 
its  face  that  it  relates  to  sickness  or  death, 
the  real  party  for  whose  benefit  it  was  sent 
and  who  suffered  mental  anguish  by  reason  of 
negligence  or  willfulness  of  the  telegraph  com- 
pany in  failing  to  deliver  it  on  time  may  re- 
cover damages  without  being  required  to  allege 
or  prove  that  the  telegraph  company  had  no- 
tice or  knowledge  at  the  time  a  message  was 
sent  of  his  or  her  relation  thereto,  etc.,  a  tele- 
graph company  is  liable  for  a  failure  to  deliver 
without  allegation  and  proof  of  special  rela- 
tions existing  between  the  plaintiff  and  the  de- 
ceased, of  which  the  defendant  had  notice  at 
the  time  of  filing  the  telegram,  and  of  the  spe- 
cial damages  that  would  result  from  its  breach 
of  duty  with  regard  to  the  transmission  and 
delivery  thereof. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telpphones,  Cent  Dig.  SS  69,  70;  Dec. 
Dig.  i  68.»1 

6.  Trial  (8  252*)— Instruction — Support  in 

Evidence. 

Where,  in  an  action  against  a  telegraph 
company  for  its  failure  to  deliver  a  death  tele- 
gram, the  plaintiff  testified  that  she  did  suffer 
mental  anguish  because  of  being  deprived  of 
the  privilege  of  attending  the  funeral,  a  charge 
that  there  is  no  presumption  that  she  so  suffer- 
ed was  properly  refused  as  such  a  charge  might 
have  been  material  only  had  there  been  no  evi- 
dence on  the  point 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §  416 ;    Dec  Dig.  S  252.*] 

6.  Trial  (§  194*)— Instructions — Charge  on 

Facts. 

A  charge  that  a  failure  to  deliver  a  tele- 
graph message  without  satisfactory  explanation 
is  some  evidence  upon  which  the  jury  may  base 
a  verdict  for  punitive  damages  is  only  a  state- 
ment of  a  proposition  of  law,  and  is  not  ob- 
jectionable as  a  charge  on  the  facts. 

[EM,  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  1§  413,  436.  439-441,  44^-454,  456-i66 ; 
Dec.  Kg.  t  194.*] 

Appeal  from  Common  Pleas  Clrcait  Court 
of  Edgefield  County;  R.  W.  Memmlnger, 
Judge. 

"To  be  officially  reported." 

Action  by  Josle  Bush  and  another  against 
the  Western  Union  Telegraph  Company. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.    Affirmed. 

Geo.  H.  Fearons,  of  New  York,  Nelson, 
Nelson  &  Oettys,  of  Columbia,  and  John 
Gary  Evans,  of  Spartanburg,  for  appellant 
Edwin  Folk,  S.  McG.  Slmkins,  and  Thur- 
mond &  Nicholson,  all  of  Edgefield,  for  re- 
spondent 

HTDRICE,  J.  I>efendant  appeals  from  a 
Judgment  for  $950,  actual  and  punitive  dam- 
ages, awarded  plaintiff  for  the  negligent  and 


willful  failure  to  transmit  «nd  ddlver  to 
her  a  telegram  filed  with  %ta  agent  at  North, 
S.  C,  on  January  5,  1011,  and  addressed  to 
her,  at  Pinewood,  S.  C,  and  reading  as  fol- 
lows :  " Josie,  Mike  is  dead.  Will  be  buried 
at  5  o'clock,  Salem.*'  The  person  called 
"Mike"  was  plaintiff's  brother-in-law. 

[1]  As  plaintiff's  relation  to  deceased  was 
only  by  affinity,  if  her  case  depended  upon 
the  law  as  it  was  under  the  decisions  of 
this  court  prior  to  the  act  of  1909  (Act 
March  2,  1909  [26  St  at  Large,  p.  84]), 
amending  the  mental  anguish  statute  (Civ. 
Code  1902,  §  2223),  there  would  have  been  no 
presumption  that  she  suffered  mental  an- 
guish because  of  being  deprived  of  the  priv- 
ilege of  attending  his  funeral  as  the  result 
of  the  failure  of  defendant  to  transmit  and 
deliver  the  message.  Her  damage,  therefore, 
was  special;  and,  as  there  is  no  allegation 
of  any  peculiarly  tender  relations  existing 
between  her  and  the  deceased,  and  of  notice 
thereof  to  defendant  at  the  time  of  filing  the 
telegram,  she  would  have  had  no  cause  of 
action.  Butler  v.  Telegraph  Co.,  77  S.  C. 
148,  67  S.  E.  757.  But  the  act  referred  to 
made  material  an  extensive  change  in  the 
law,  and  plaintiff  bases  her  right  to  recover 
upon  that  act 

The  defendant  questions  the  constitutional- 
ity of  the  act;  but  the  same  grounds  upon 
which  it  is  attadced  in  the  case  were  con- 
sidered in  the  very  recent  case  of  Stewart  y. 
Telegraph  Co.,  76  S.  E.  Ill,  filed  November 
1,  1912,  and  its  constitutionality  was  af- 
firmed. Therefore  we  need  not  consider  the 
exceptions  which  raise  the  same  points  that 
were  decided  in  that  case. 

[2]  The  validity  of  the  act  is  assailed  In 
this  case,  however,  upon  a  ground  which  was 
not  considered  in  the  Stewart  Case.  The 
act  of  1909  purports  to  amend  section  2223, 
1  Code  1902,  which  contained  the  original 
mental  anguish  statute.  The  amending  act 
reads  as  follows:  "Be  it  enacted  by  the 
General  Assembly  of  the  state  of  South 
Carolina,  that  section  2223,  volume  1,  Code 
of  Laws  of  South  Carolina  (1902),  be,  and  it 
is  hereby,  amended  by  adding  at  the  end  of 
the  first  paragraph  and  after  the  word  'mes- 
sages' thereof  the  following:  'Without  re- 
gard to  relationship  by  blood  or  marriage: 
Provided  such  relationship  be  within  the  (3) 
degree;  or  whether  such  messages  afforded 
notice  of  relationship,  or,  that  injury  oz 
damage  would  result,  if  such  anguish  or 
suffering  resulted  as  a  matter  of  fact';  so 
that  said  section,  when  amended,  shall  read 
as  follows:  'Sec.  2223.  All  telegraph  com- 
panies doing  business  in  this  state  shall  be 
liable  in  damages  for  mental  anguish  or 
suffering  even  in  the  absence  of  bodily  in- 
jury, for  negligence  in  receiving,  transmit- 
ting or  delivering  messages,  without  regard 
to  relationship  by  blood  or  marriage,  or 
whether  such  messages  afforded  notice  of 
such  relationship  or  otherwise,  or  that  in- 
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Jury  or  damage  would  result  If  such  anguish 
or  suffering  resulted  as  a  matter  of  fact 
Nothing  contained  In  this  section  shall 
abridge  the  rights  or  remedies  now  provided 
by  law  against  telegraph  companies,  and  the 
rights  and  remedies  provided  for  by  this 
section  shall  be  in  addition  to  those  now  ex- 
isting. In  all  actions  under  this  section  the 
Jury  may  award  such  damages  as  they  con- 
clude resulted  from  negligence,  wantonness, 
wilfulness,  or  recklessness  of  said  telegraph 
companies:  Provided  that  when  a  telegram 
shows  on  its  face  that  it  relates  to  sickness 
or  death,  the  real  party  for  whose  benefit  the 
telegram  was  sent,  and  who  suffered  mental 
anguish  by  reason  of  negligence  or  wilful- 
ness of  the  telegraph  company,  may  recover 
damages  as  hereinbefore  provided,  without 
being  required  to  allege  or  prove  that  the 
telegraph  company  had  notice  or  knowledge 
at  the  time  the  message  was  sent  of  his  or 
her  relation  to  it,  or  of  the  extent  or  scope 
of  his  or  her  damage:  Provided  that  nothing 
contained  in  this  act  shall  affecl  cases  now 
pending  in  the  courts.'"  By  a  comparison 
of  that  part  of  the  act  which  declares  what 
amendments  were  to  be  made  with  the  sec- 
tion, as  it  read  "when  amended,"  it  will  be 
observed  that  the  following  words  in  the 
former  are  omitted  from  the  latter,  "Provid- 
ed, such  relationship  be  within  the  (3)  de- 
gree," and  that  the  last  two  provisos  of  the 
section,  "as  amended,"  do  not  appear  in  the 
amending  part  of  the  act 

Appellant  contends  that  the  act  is,  there- 
fore, void  for  uncertainty.  But  we  think  the 
question  to  be  decided  is,  Which  part  of  the 
act  shall  control  and  be  looked  to  to  ascer- 
tain the  legislative  will,  the  part  which  de- 
dares  what  amendments  were  to  be  made, 
or  the  part  which  sets  out  the  section,  as  it 
read,  "when  amended"?  There  can  be  no 
doubt  of  the  power  of  the  Legislature  to 
amend  an  act  or  section  by  declaring  in  the 
amending  act  what  words  shall  be  inserted 
or  omitted ;  or  it  may  declare  in  the  amend- 
ing act  that  the  act  to  be  amended  shall  be 
amended  so  as  to  read  as  follows,  and  then 
set  out  the  act  as  amended;  or  it  may,  as  it 
undertook  to  do  in  this  case,  combine  the 
two  methods,  and  declare  in  the  first  part 
of  the  amending  act  what  amendments  are 
intended,  and,  also,  set  out.  the  act,  as  It  will 
read  "when  amended."  But  when  there  is  a 
conflict  in  the  provisions  of  the  amending 
part  of  the  act,  and  the  act  "as  amended," 
to  which  must  we  look  to  find  the  legisla- 
tive intent?  This  question  naturally  sug- 
gests another:  To  which  part  of  the  act 
would  a  legislator  most  naturally  look,  in 
considering  it  on  its  passage,  to  determine 
its  intent  and  effect,  and  whether  he  would 
favor  or  oppose  its  passage?  It  requires 
only  a  moment's  reflection  to  answer,  the  act 
as  it  would  read  "when  amended."  It  fol- 
lows, therefore,  that  we  can  ordinarily  look 
to  that  part  of  an  amending  act  with  great- 


est certainty  of  flnding  the  legislative  will, 
and  therefore  that  part  of  the  act  should 
ordinarily  control. 

[3]  We  do  not  mean,  however,  to  say  that 
this  is  always  so,  or  to  lay  it  down  as  a 
hard  and  fast  rule  applicable  to  all  eases; 
for  It  is  conceivable  that  a  case  might  arise 
in  which  the  evil  to  be  remedied,  or  the  de- 
fect in  the  statute  to  be  amended,  the  amend- 
ment proposed,  and  the  act  as  amended, 
when  considered  altogether  In  the  light  of 
all  the  circumstances  and  the  rules  of  stat- 
utory construction,  might  lead  to  the  con- 
elusion  that  the  legislative'  will  Is  to  be 
found  in  the  amending  part  of  the  act  If 
so,  of  course,  that  must  control,  for  It  is 
the  intention  only  which  we  seek. 

We  are  gratified  that  our  construction  Is 
most  strongly  fortified  by  the  fact  that  the 
act  of  1909,  as  amended,  has  been  re-en- 
acted, without  change,  by  the  Legislature 
in  the  Code  of  Laws  of  1912,  which  seems  to 
be  conclusive  of  the  question. 

[4]  This  being  so,  the  act  made  it  unnec- 
essary for  the  plaintiff  to  allege  any  special 
relations  between  herself  and  deceased  and 
that  defendant  had  notice  thereof  at  the  time 
of  filing  the  telegram,  and  of  the  special 
damages  that  would  result  from  Its  breach 
of  duty  with  regard  to  the  transmission  and 
delivery  thereof. 

[51  As  the  plaintiff  testified  that  she  did 
suffer  mental  anguish,  because  of  being  de- 
prived of  the  privilege  of  attending  the  fu- 
neral, there  was  no  error  In  refusing  to 
charge  that  there  is  no  presumption  that  she 
so  suffered.  If  there  had  been  no  evidence 
upon  the  point,  the  question  of  the  presump- 
tion might  have  become  material.  Nor  was 
there  error  In  refusing  to  charge  that  there 
was  no  evidence  of  any  especially  affection- 
ate relations  between  plaintiff  and  deceased, 
because  the  statute  makes  the  existence  of 
such  relations  unnecessary  to  the  making  out 
of  a  prima  fada  case. 

[6]  The  court  charged:  "The  failure  to 
deliver  a  telegraph  message  without  satis- 
factory explanation  Is  some  evidence  upon 
which  the  jury  may  base  a  flnding  of  a  ver- 
dict for  punitive  damages."  This  was  not  a 
charge  on  the  facts.  It  was  only  a  state- 
ment of  a  proposition  of  law,  and  no  more 
prejudicial  to  defendant  than  the  usual 
charge  in  such  cases  that  delay  in  the  trans- 
mission or  delivery  of  a  telegram  raises  a 
presumption  of  negligence,  or  that  long  and 
unexplained  delay  raises  a  presumption  of 
willfulness,  which  means  no  more  than  that 
there  is  some  evidence  of  negligence  or  will- 
fulness, as  the  case  may  be.  In  neither  case 
can  any  intimation  of  the  judge's  opinion  of 
the  weight  of  the  evidence  be  gathered  from 
the  charge. 

Affirmed. 

GARY,  C.  J.,  and  WOODS,  J.,  concur. 
ERASER,  J.,  concurs  In  the  result  WATTS, 
J.,  did  not  sit 
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(»  S.  C.  178) 

GRAHAM  T.  WESTERN  UNION  TELE- 

GRAPH  CX). 

(Supreme  Court  of  South  Carolina.     Nov.  18, 

1912.) 

1.  Trlkqbaphb  and  Telephones  (§  68*)  — 
Actions  fob  Damages  —  Damages  from 
Mental  Suffering. 

Under  Act  March  2.  1009  (26  St  at  Large, 
p.  84),  providing  that  telegraph  companies  shall 
be  liable  in  damages  for  mental  anguish  or  suf- 
fering from^  negligence  in  receiving,  transmit- 
ting, or  delivering  messages,  without  regard  to 
relationship  by  blood  or  marriage,  and  whether 
such  messages  afforded  notice  of  such  relation- 
ship or  otherwise,  or  that  injury  or  damage 
would  result,  and  that,  when  a  telegram  shows 
on  its  face  that  it  relates  to  sickness  or  death, 
the  party  for  whose  bei^efit  it  was  sent  and  who 
suffered  mental  anguish  by  reason  of  the  com- 

Sany's  negligence  or  willfulness  may  recover 
amages,  without  being  required  to  allege  or 
grove  that  the  company  had  notice  of  his  or 
er  relation  to  the  telegram,  or  the  extent  or 
scope  of  his  or  her  damage,  the  sender  of  a  tele- 
gram reading,  '*come  at  once.  J.  is  very  bad," 
could  recover  for.  mental  anguish  caused  by  de- 
lay in  its  delivery  without  having  given  notice 
to  the  company  tnat  it  was  sent  for  her  benefit 
or  that  she  would  suffer  by  reason  of  failure 
to  deliver,  and  hence  it  was  not  error  to  refuse 
to  strike  out  allegations  of  the  complaint  seek- 
ing a  recovery  for  mental  anguish  to  admit 
evidence  of  suffering  and  inconvenience,  and  to 
refuse  to  charge  that  plaintiff  could  not  recover 
therefor. 

[Ed.  Note. — ^For  other  eases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  ff  69,  70;  Dec. 
Dig.  i  6a*] 

2.  Tblsgraphs  and  Telephones  (f  29*)  — 
Transmission  and  Deliyert  or  Messages 
— Statutort  Provisions. 

The  use  of  the  word  ^'recklessness'*  in  the 
act  of  March  2,  1909  (26  St  at  Large,  p.  84), 
providing  that,  when  a  telegram  shows  on  its 
face  that  it  relates  to  recklessness  or  death, 
the  party  for  whose  benefit  it  was  sent  may 
recover  for  mental  anguish  suffered  through 
the  company's  negligence  or  willfulness,  with- 
out alleging  or  proving  that  the  company  had 
notice  of  his  or  her  relation  to  it,  or  the  extent 
or  scope  of  his  or  her  damage,  was  clearly  a 
clerical  or  typographical  error  which  has  been 
corrected  by  amendment  (Act  Feb.  17,  1911, 
[27  St.  at  Large,  p.  226]),  and  in  an  action 
the  trial  court  properly  construed  the  act  as  if 
the  word  "sickness,"  Uistead  of  "recklessness," 
had  been  used. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  15 ;  Dec.  Dig.  f 
29.*] 

3.  Trial  (f  194*)— Instructions— Charge  on 
Facts. 

In  an  action  for  damages  from  mental 
anguish  caused  by  delay  in  delivery  of  a  tele- 
gram reading,  "come  at  once.  J.  is  very  bad," 
the  court  could  not  have  charged  that  it  did  not 
relate  to  sickness  without  invading  the  province 
of  the  jury  and  charging  on  the  facts. 

[Ed.  Note.--For  other  cases,  see  Trial,  Cent 
Dig.  if  413,  436,  43^-441,  446-454,  45^-466; 
Dec  Dig.  f  194.*] 

Appeal  from  (Common  Fleas  Circuit  Court 
of  Spartanburg  County;  Robt  .Aldrich, 
Judge. 

•*To  be  officially  reported." 

Action  by  Dorcas  H.  Graham  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 


Geo.  H. ,  Feardns,  of  New  York  City,  and 
John  Gary  Evans,  of  Spartanburg,  for  appel- 
lant. Otts  &  Dobson,  of  Spartanburg,  for 
respondent 

HYDRICK,  J.  This  Is  an  appeal  from  a 
Judgment  for  $500  damages  awarded  plaintiff 
for  mental  anguish,  resulting  from  the  fail- 
ure of  defendant  to  promptly  deliver  a  tele- 
gram sent  by  her  from  Greers,  S.  C,  to  her 
son,  John  Graham,  at  Gaffney,  S.  C,  on 
August  8,  1909,  which  read:  "John,  come 
at  once.  Jennie  is  very  bad.  [Signed]  Moth- 
er." On  the  lower  left-hand  corner  of  the  tel- 
egram plaintiff's  name  and  address  were 
written  as  follows:  "Mrs.  D.  EL  Graham, 
Greer,  S.  C." 

[1]  Plaintiff  alleged  and  introduced  eyi- 
denc'e  to  prove  that  the  message  was  sent 
for  her  benefit;  that  nothing  was  heard  from 
it  until  late  in  the  evening  of  August  5th, 
when  she  received  a  service  message  stating 
that  it  had  not  been  delivered,  because  her  son 
had  gone  to  Spartanburg,  S.  C;  that  her  son 
had  not  gone  to  Spartanburg,  but  was  in 
Gaffney,  and  would  have  come  to  her  assist- 
ance at  once  upon  receipt  of  the  telegram. 
The  fifth  and  sixth  paragraphs  of  the  com- 
plaint allege,  In  substance,  that  during  all 
these  hours  plaintifTs  daughter  was  at  the 
point  of  death,  and  plaintiff  suffered  men- 
tal anguish  for  want  of  the  assistance  and 
comfort  which  the  presence  of  her  son 
would  have  afforded  her,  and  that  her  suf- 
fering was  greatly  increased  when  she  was 
informed  that  her  son  had  gone  to  Spartan- 
burg, because  she  did  not  know  where  to 
reach  him  by  telegram  or  letter.  Defendant 
moved  to  strike  out  the  allegations  of  the 
fifth  and  sixth  paragraphs  of  the  complaint, 
on  the  ground  that  the  telegram  showed  on 
its  face  that  it  was  sent  for  the  benefit  of 
plaintiff's  daughter  Jennie,  and  tliere  was 
no  notice  to  defendant  that  the  presence  of 
her  son  was  desired  for  the  benefit  of  plain- 
tiff. The  motion  was  proi)erly  refused.  Bven 
under  the  law  as  it  stood  prior  to  the  act  of 
1909  (26  Stat  84)  the  message  itself  afforded 
sufficient  notice  to  defendant  of  the  dam- 
ages which  plaintiff  would  suffer  by  reason 
of  its  failure  to  deliver  it  Lyles  t.  Tele- 
graph Co.,  77  S.  C.  174,  67  S.  B.  725.  12  L. 
R.  A.  (N.  S.)  534.  But  under  the  act  above 
referred  to  plaintiff  had  the  right  to  recover 
for  such  damages  without  giving  notice 
thereof.  Stewart  v.  Telegraph  (3o.,  76  S.  E. 
Ill,  filed  Not.  1,  1912;  Bush  ▼.  Telegraph 
Co.,  76  S.  B.  197.  For  the  same  reason  there 
was  no  error  in  allowing  plaintiff  to  testis 
to  suffering  and  inconvenience  resulting  to 
her  from  the  absence  of  her  son,  and  in  re- 
fusing to  charge  that  she  could  not  recover 
therefor. 

[2]  There  was  no  error  in  refusing  to 
charge  defendant's  third  request,  that  the 
telegram  did  not  relate  to  "recklessness  or 
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deatb/'  and,  ta  the  abatnoe  of  allegation  and 
proof  of  special  damages  and  notice  thereof 
to  defendant,  plaintiff  conld  not  recover. 
The  word  "recklessness/'  in  the  first  clause 
of  the  first  proviso  of  the  act  of  1909,  to  wit, 
"that  when  a  telegram  shows  on  its  face 
that  it  relates  to  recklessness  or  death/' 
was  clearly  a  clerical  or  typographical  cor- 
ror,  and  the  word  "sickness"  was  evidently 
intended.  Harrelson  v.  Telegraph  Co.,  90 
S.  G.  137,  72  S.  EI  882.  The  error  has  been 
corrected  by  amendment  2f7  Stat  226.  The 
court  properly  read  the  act  as  if  the  word 
"sickness"  had  been  used. 

13]  Considering  the  language  of  the  tele- 
gram and  the  inferences  which  might  have 
he&i  drawn  from  it,  the  court  would  have 
invaded  the  province  of  the  jury  and  charg- 
ed upon  the  facts,  if  it  had  charged  that  it 
did  not  relate  to  sickness. 

The  exceptions  are  all  disposed  of  by  what 
we  have  said  or  by  the  principles  decided  in 
the  cases  above  cited. 

Affirmed. 

GARY,  a  J.,  and  WOODS  and  FRASBR, 
JJ.,  concur.    WATTS,  J.,  did  not  sit 

m  s.  C.  Id) 

CARR  V.  MOUZON  et  aL 

(Supreme  Court  of  South  Carolina.    Nov.  14, 

1912.) 

1.  Nkw  Trial  (|  178*) — Statutory  New  Tbi- 
Ai.  AS  Matter  of  Rioht—Ejbotment. 

Code  Civ.  Proc.  1902,  f  98,  subd.  2,  pro- 
vides that  plaintiff  in  all  actions  to  recover  real 
property  or  the  possession  thereof  is  limited  to 
two  actions  for  the  same,  provided  that  the 
costs  of  the  first  action  be  first  paid  and  the 
second  action  be  brought  within  two  years  from 
the  rendition  of  verdict  or  judgment  in  the  first 
action  or  from  th^  granting  of  a  nonsuit  or 
discontinuance  therein.  Held^  that  such  section 
authorized  plaintiff  in  ejectment  to  bring  the 
same  action  twice,  and  did  not  mean  that  plain- 
tiff's right  was  limited  to  the  bringing  of  two 
different  actions  to  recover  the  same  amount  or 
actions  based  on  different  facts,  and  hence, 
where  a  second  action  in  ejectment  is  brought 
after  payment  of  costs  of  the  first  and  within 
the  time  specified,  the  judgment  in  the  first  ac- 
tion is  not  res  judicata  of  the  second. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  §t  342,  343,  34&^§55;  Dec  Dig.  { 
178.*] 

2.  Ejectment  ({  69^)  —  Dbtbnsbs  —  Fraud  — 
Pleading. 

In  ejectment,  the  defense  of  fraud  in  plain- 
tifl!*s  title  was  not  insufiicient  because  of  its  fail- 
ure to  allege  that  plaintiff  had  notice  of  the 
fraud  before  he  purchased  the  land  under  the 
rule  that  the  plea  of  a  bona  fide  purchaser  for 
value  without  notice  is  affirmative,  and  the  bur- 
den of  proving  it  is  on  him  who  desires  the  ben- 
efit thereof. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  It  181-189;   Dec  Dig.  S  69.  ♦] 

3.  Ejectment   (§   74*) — Plea — Fraud— Bona 
Fide  Pubchaser. 

Since  plaintiff  in  ejectment  is  not  required 
to  reply  to  any  new  matter  in  the  answer,  ex- 
cept a  counterclaim,  unless  by  special  order  of 
the  court,   plaintiff  was  entitled  to  rely  on  a 


plea  of  bona  fide  parehaser  without  pleading  it 
m  replying  to  a  defense  of  fraud  in  his  title. 

[Ed.  Note. — For  other  cases,  see  Ejectment. 
Cent.  Dig.  f  199 ;    Dec  Dig.  |  74.*] 

4.  Vendor  a^nd  Purchaser  ({  240*)— Bona 
Fide  Purchaser— Pleading. 

The  plea  of  bona  fide  purchaser,  when  re- 
lied on  as  a  defense,  must  be  pleaded. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  601,  602 ;  Dec  Dig.  i 
240.*] 

5.  Ejectment  (f  84*)— Fraud— General  De- 
nial. 

Where  plaintiff  sues  to  recover  property, 
and   alleges   title   in   himself,    defendant    may 

§rove  that  plaintiff's  title  is  void  for  fraud  un- 
er  a  general  deniaL 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  {§  230-234,  236;   Dec  Dig.  §  84.*] 

Appeal  from  Common  iPleas  Circuit  (jourt 
of  Williamsburg  County;  Robt  E.  Copes, 
Judge. 

"To  be  officially  reported." 

Action  by  W.  H.  Carr  against  S.  R.  Mou- 
sson  and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.  Affirmed  in  part  and 
reversed  in  part 

Kelley  &  Hinds,  of  Kingstree,  for  appel- 
lants. Le  Boy  Lee,  of  Kingstree,  for  re- 
spondent 

HTDRICK,  J.  This  is  a  second  action  by 
the  same  plaintiff  against  the  same  defend- 
ants, or  their  privies,  for  the  recovery  of  the 
same  tract  of  land.  It  was  brought  within 
two  years  from  the  rendition  of  the  verdict 
In  the  first  action,  and  after  payment  of 
the  costs  thereof.  The  Judgment  in  the  first 
action  was  in  favor  of  the  defendants  on 
the  merits.  The  defendants  set  up  the  first 
action  in  bar  of  this,  and  as  another  de- 
fense they  alleged  that  Bt.  B.  Mouzon,  from 
whom  plaintiff  derived  his  title,  obtained  a 
deed  from  L.  W.  Mouzon,  under  whom  they 
claim,  by  means  of  fraud  and  undue  in- 
fluence. The  court  sustained  plaintifiCs  de- 
murrer to  both  these  defenses  for  insuf- 
ficiency, and  the  defendants  appealed. 

[1  ]  Subdivision  2  of  section  98  of  the  Code 
of  Procedure  provides:  "The  plaintiff  in  all 
actions  for  recovery  of  real  property  or  the 
recovery  of  the  possession  thereof,  is  hereby 
limited  to  two  actions  for  the  same,  and  no 
more:  Provided,  that  the  costs  of  the  first 
action  be  first  paid,  and  the  second  action 
be  brought  within  two  years  from  the  ren- 
dition of  the  verdict  or  judgment  in  the  first 
action,  or  from  the  granting  of  a  nonsuit  or 
discontinuance  therein."  The  defendants  ad- 
rait  that,  under  the  foregoing  section  of  the 
Code,  the  plaintiff  has  the  right  to  bring  two 
actions  against  them  for  the  same  land,  but 
they  deny  that  he  has  the  right  to  bring  the 
same  action  twice.  Otherwise  stated,  their 
contention  is  that  the  statute  made  no  change 
In  the  well-settled  principle  of  law  that  a 
Judgment  on  the  merits  of  a  controversy,  ren- 
dered by  a  court  of  competent  jurisdiction^ 
is  final  and  conclusive  between  tbe  same  par- 
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ties,  or  their  privies,  with  regard  to  the  same 
matter.  At  common  law  there  was  no  limit 
to  the  number  ot  actions  of  ejectment  which 
a  plaintiff  might  bring  for  the  recovery  of 
the  same  real  property,  and,  as  each  was 
based  upon  the  fiction  of  a  different  lease, 
entry,  and  ouster,  they  were  not  within  the 
principles  of  res  Judicata,  because  the  par- 
ties were  not  the  same,  and  the  cause  of 
action  was  different  While  the  difference  in 
the  parties  was  only  nominal  and  in  the 
cause  of  action  only  technical,  the  courts 
nevertheless  refused  to  apply  the  general 
principles  of  res  Judicata  to  such  actions 
supposedly  because,  by  the  common  law  of 
ESngland,  the  title  and  right  to  the  posses- 
sion of  real  property  was  regarded  with 
special  favor,  and  it  was  thought  that  such 
important  rights  should  not  be  finally  deter- 
mined by  one  action.  No  doubt,  also,  the 
fact  that  the  plaintiff  in  such  actions  labor- 
ed under  so  many  disadvantages,  as  com- 
pared to  the  defendant  in  possession,  and 
there  were  so  many  obstacles  to  be  overcome 
in  the  prosecution  of  his  action,  fortified  the 
idea  that  his  claim  should  not  be  concluded 
by  a  single  action.  But  in  course  of  time 
the  great  inconvenience  and  manifest  injus- 
tice which  resulted  to  the  party  in  posses- 
sion of  real  property  from  this  unlimited 
right  of  action  on  the  part  of  the  claimants 
thereof  caused  the  Legislature  to  pass  the 
act  of  1712  (2  Stat  p.  584,  {  4),  which  limit- 
ed the  plaintiff  in  ejectment  to  one  action. 
In  1744  that  act  was  repealed  (3  Stat  p. 
612),  and  the  plaintiff  was  allowed  two  ac- 
tions, provided  the  second  was  brought  with- 
in two  years  from  the  termination  of  the 
first  The  idea  that  the  Legislature  merely 
intended  to  limit  the  number  of  actions  which 
a  plaintiff  in  ejectment  might  bring  to  two, 
and  that  it  did  not  intend  to  confer  the  right 
to  bring  the  same  action  twice,  is  negatived 
by  the  language  of  the  statute,  which  reads: 
**That  all  persons  whatsoever  that  shall  here- 
after make  their  claim  to  any  lands  or  ten- 
ements within  the  time  limited  by  law,  and 
bring  their  action  by  ejectment  for  the  same, 
shall  proceed  upon  such  action  to  trial  with 
that  convenient  expedition  which  the  nature 
of  the  process  and  the  rules  and  practice 
of  the  court  will  permit,  and  shall  not  delay 
the  same,  but  by  special  order  or  rule  of 
court;  and  in  case  verdict  and  Judgment 
shall  pass  against  the  plaintiff  in  such  ac- 
tion, or  that  he  suffers  a  nonsuit  or  discon- 
tinuance, or  any  other  ways  let  fall  the 
same,  such  verdict  or  Judgment  nonsuit  or 
discontinuance,  or  other  letting  fall  the  ac- 
tion or  suit  aforesaid,  shall  not  be  con- 
clusive and  definite  on  the  part  of  such 
plaintiff,  but  at  any  time  within  two  years, 
the  said  plaiiUift,  or  any  other  person  or 
persons,  claiming  by  him  or  under  him,  shall 
have  right,  and  is  hereby  empowered,  to  com- 
mence his  action  for  the  recovery  of  the  said 
lands  and  tenements  de  novo  and  prosecute 


f  the  same  in  the  manner  and  with  the  expedi- 
tion hereinbefore  directed;  and  in  case  ver- 
dict and  Judgment  shall  again  pass  against 
such  plaintiffs  or  that  he  suffer  a  nonsuit  or 
discontinuance,  or  other  ways  let  fall  his 
said  action  a  second  time,  then  such  second 
verdict  or  Judgment  nonsuit  or  discontinu- 
ance shall  be  finally  conclusive  on  the  part 
of  every  such  plaintiff,  and  of  and  from  any 
further  action  or  suit  for  the  recovery  of 
the  said  lands  and  tenements  in  question, 
he  shall  be  and  is  hereby  debarred  and  for- 
ever excluded,  and  the  right  and  title  of 
the  defendant  in  and  to  the  same,  shall  be 
from  thenceforth  firmly  settled  and  estab- 
lished against  such  plaintiff  only,  his  heirs 
and  assigns,  any  former  law,  usage  or  cus- 
tom to  the  contrary  notwithstanding."  The 
words  italicized  show  clearly  that  two  ac- 
tions between  the  same  parties  for  the  same 
cause  were  contemplated,  and  that  it  was  in- 
tended to  confer  a  right  or  privilege  which 
had  not  existed  before.  There  is  some  lan- 
guage in  the  opinion  of  the  court  in  Hender- 
son V.  Eenner,  1  Rich.  477,  which  supports 
the  view  of  appellants,  but  the  remarks  of 
the  learned  Judge  upon  the  point  we  are 
now  considering  were  obiter,  as  the  case 
turned  upon  other  points. 

The  act  of  1744  was  repealed  in  1872  (Rev. 
St  1873,  p.  787),  and  the  section  of  the  Code 
above  quoted  was  passed  in  1879  (17  Stat.  p. 
76).  In  Columbia  Water  Power  Co.  v.  Co- 
lumbia Land  Co.,  42  S.  C.  488,  20  S.  E.  378, 
540,  in  discussing  and  construing  this  sec- 
tion of  the  Code  with  regard  to  the  effect 
of  the  failure  to  pay  the  costs  of  the  first 
action  before  commencing  the  second,  the 
court  said:  "It  is  urged  that  there  was  no 
Judgment  entered  upon  the  order  of  discon- 
tinuance, and  therefore  no  legal  termination 
of  the  former  action.  Without  laying  any 
stress  upon  the  fact  that  this  view  would 
leave  the  former  action  still  pending,  whidi 
would  be  fatal  to  the  present  action,  we  thinic 
the  more  conclusive  answer  is  that  the  stat- 
ute, which  gives  this  special  privUeffe  to  the 
plaintiff  of  bringing  a  second  action  upon  com- 
pliance with  certain  conditions,  does  not  con- 
template or  require  that  a  Judgment  of  dis- 
continuance shall  be  entered.'*  (Italics  ours.) 
To  the  same  effect  is  Peterman  v.  Pope,  74 
S.  C.  298,  54  S.  E.  569.  If,  as  said  in  the 
case  in  42  S.  C,  supra,  the  pendency  of  the 
first  action  would  have  been  fatal  to  the 
second,  it  necessarily  follows  that  the  two 
actions  were  between  the  same  parties  and 
for  the  same  cause,  for  upon  no  other  hy- 
pothesis could  the  pendency  of  the  first 
have  been  fatal  to  the  second. 

We  must  bear  in  mind,  also,  that,  when 
the  statute  which  we  are  now  considering  was 
adopted,  radical  changes  had  been  made  in 
legal  procedure.  The  technical  pleadings  of 
the  common  law  and  feigned  issues  had  been 
abolished.    John  Doe  and  Richard  Roe  could 

I  no  longer  sue  and  defend;   but  actions  (with 
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few  ezceptloiis)  had  to  be  prosecuted  and  de- 
fended by  the  real  parties  in  interest  The 
action  for  "recovery  of  real  property"  had 
been  substituted  for  the  common-law  action 
of  ejectment.  The  statute  must  be  construed 
in  the  light  of  these  changes.  It  would  be 
difficult,  indeed,  to  conceive  how  a  second 
action  **for  recovery  of  real  property"  could 
be  brought  by  the  same  plaintiff  against  the 
same  defendant  for  the  same  land,  unless 
it  were  upon  the  same  cause  of  action.  Such 
an  action-  presupposes  that  the  defendant 
therein  is  in  possession  of  the  land  in  dis- 
pute, and  it  is  predicated  upon  his  refusal 
to  surrender  the  possession  thereof  to  the 
plaintiff.  Therefore  a  second  action  for  the 
same  land  must  be  for  the  same  cause.  To 
be  sure,  there  are  other  forms  of  action  by 
which  the  title  to  real  property  may  be 
brought  in  issue  and  determined,  as,  for  in- 
stance, an  action  for  damages  for  trespass 
in  the  nature  of  common-law  action  of  tres- 
pass quare  clausum  f regit,  an  action  for  rents 
and  profits,  and  actions  for  foreclosure  of 
mortgage  or  partition  in  which  a  defendant 
sets  up  an  independent  legal  title  in  himself, 
but  none  of  these  are  actions  "for  recovery 
of  real  property,"  and  therefore  they  do  not 
fall  within  the  provisions  of  section  d6,  above 
quoted.  Tompkins  v.  Railroad  Co.,  30  S.  G. 
479,  9  S.  B.  521;  Elmore  v.  Davis,  49  S.  G. 
1,  28  S.  B.  898;  Foster  v.  Foster,  81  S.  G. 
311,  62  S.  E.  320. 

In  Tompkins  v.  Railroad  Go.  the  same 
plaintiff  brought  a  second  action  against  the 
same  defendant  for  the  recovery  of  the 
same  land.  The  defendant  pleaded  res  Judi- 
cata. On  motion  of  plaintiffs,  the  plea  was 
stricken  out,  as  irrelevant;  the  circuit  court 
holding:  'That  this  is  the  second  action  for 
the  recovery  of  the  real  property  described 
brought  by  the  plaintiffs,  and  having  paid 
the  costs  of  the  former  action,  and  having 
commenced  this  within  two  years  after  the 
Judgment  in  the  former  action,  they  had  the 
right  under  the  statute  to  bring  the  present 
action."  On  appeal  to  this  court  the  ruling 
was  sustained.  That  case  seems  to  be  di- 
rectly in  point  and  conclusive  of  the  ques- 
tion. 

[2]  The  court  held  that  the  defense  of 
fraud  in  plaintifTs  title  was  insufficient,  be- 
cause defendants  failed  to  allege  that  plain- 
tiff had  notice  of  the  fraud  before  he  pur- 
chased the  land.  This  was  error.  As  a  gen- 
eral rule,  the  plea  of  bona  fide  purchaser  for 
value  without  notice  is  affirmative  in  its  na- 
ture, and  the  burden  of  proving  It  is  upon 
him  who  desires  the  benefit  of  it  Lupo  v. 
True,  16  S.  G.  579;  McElwee  v.  McGill,  57 
S.  G.  6,  35  S.  E.  401^  Roberts  v.  Ellis,  59  S. 
C.  137,  37  S.  E.  250. 

[3]  The  contention  of  appellant  that  the 
plea  is  available  only  as  a  defense  is  unten- 
abla  There  is  no  reason  why  a  plaintiff 
may  not  have  the  advantage  of  it    In  Peay 


V.  Seigler,  48  S.  C.  496,  26  S.  Bi  885,  69  Am. 
St  Rep.  731,  the  court  held  that  the  plaintiff 
would  have  had  the  right  to  the  benefit  of 
the  plea,  If  it  had  been  established  by  the 
evidence.  True,  where  a  plaintiff  desires  to 
rely  upon  it  to  defeat  a  defense  set  up  in  the 
answer  of  his  opponent,  as  in  this  case,  he 
may  prove  it  without  formally  pleading  it, 
because  the  plaintiff  is  not  required,  under 
the  Gode,  to  reply  to  any  new  matter  in  the 
answer,  except  a  counterclaim,  unless  by 
special  order  of  the  court.  [4]  But  where 
it  Is  relied  upon  as  a  defense,  it  must  be 
pleaded.    Lupo  v.  True,  supra. 

[5]  Where  a  plaintiff  sues  to  recover  real 
or  personal  property  and  alleges  title  in 
himself,  the  defendant  may,  under  a  general 
denial,  prove  that  plaintiff's  title  is  void  for 
fraud.  Archer  v.  Long,  38  S.  C.  277,  16  S. 
E.  998,  and  cases  cited.  It  follows  that  no 
special  form  of  allegation  was  necessary  in 
pleading  the  invalidity  of  plaintiff's  title,  be- 
cause it  was  permls^ble  to  prove  It,  under 
the  general  denial,  without  specially  plead- 
ing it 

So  much  of  the  order  of  the  circuit  court 
as  sustained  the  demurrer  to  the  plea  of  res 
Judicata  is  affirmed,  and  so  much  thereof  as 
sustained  the  demurrer  to  the  defense  of 
fraud  Is  reversed.    Modified. 

GARY,  G.  J.,  and  WATTS  and  ERASER, 
JJ.,  concur.    WOODS,  J.,  did  not  sit 


OSO  N.  C.  176) 

OILL  et  al.  v.  BOARD  OP  OOM'RiS  OF 
WAKE  COUNTY. 

(Supreme  Gourt  of  North  Oarolina.     Nov.  7, 

1912.) 

1.  Schools  and  School  Districts  (§  103*>* 
fobmation—b^lbgtion. 

Under  Revisal,  §  4115,  amended  by  Pabw 
LawB  1909,  c.  525,  and  Pub.  Laws  1911,  c.  135, 

LI,  providing  that  special  school  districts  may 
!  formed  by  the  county  t)oard  of  education  up- 
on a  petition  of  one-fourth  of  the  freeholders 
within  the  proposed  district,  indorsed  by  the 
county  board  of  education  and  that  the  board 
of  county  commissioners  after  ZO  days'  notice 
shall  hold  an  election,  etc.,  the  board  of  educa- 
tion and  the  county  commissioners  are  not  au- 
thorized to  call  an  election,  unless  the  petition 
is  signed  as  required  by  statute  and  the  election 
can  be  directly  attacked  for  want  of  such  sign- 
ing. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  DistricU,  Gent  Dig.  §§  240-245;  Dec. 
Dig.  S  103.*] 

2.  Schools  and  School  Distbiots  (i  103*)— 
Elections— "Freeholdebs." 

The  word  "freeholders/'  as  used  in  Re- 
visal §  4115,  amended  by  Pub.  Laws  1909,  c. 
525,  and  Pub.  Laws  1911,  c  135,  f  1,  provid- 
ing that  special  school  districts  may  be  formed 
upon  a  petition  signed  by  one-fourth  of  the 
freeholders  within  the  proposed  special  school 
district,  does  not  embrace  female  owners  of 
freehold  estates,  nor  infants,  nor  nonresidents, 
as  the  word  "freeholder,**  when  used  with  ref- 
erence to  political  rights,  or  suffrage  or  gov- 
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emmental  matters,  haa  never  been  understood 
to  include  such  i>er8onB. 

[Ed.  Note.—For  other  cases,  see.  Schools  and 
School  Districts,  Gent  Dig.  §S  240-245;  Dea 
Dig.  §  103.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  3,  pp.  2969-2970 ;  vol.  8,  p.  7667.] 

3.  Statutes  (§  191*}— Con8Tbuction--Rule8. 

A  statute  should  be  construed  not  textual* 
ly,  but  conteztually,  and  with  reference  to  the 
particular  matter  dealt  with. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  i  191.*3 

4.  Statutes    ({    219*)— Exscutivb   Gonstruc- 

TION. 

The  construction  placed  upon  a  statute  by 
the  officers  charged  with  executing  it  is  enti- 
tled to  great  consideration,  especially  if  such 
construction  is  that  of  the  highest  officer  in 
the  executive  department,  or  has  been  acted 
upon  for  many  years,  and  should  not  be  dis- 
regarded or  overturned  unless  clearly  errone- 
ous. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Gent.  Dig.  §{  296,  297 ;    Dec.  Dig.  §  219.*] 

6.  Gonstitutional  Law   ({  70*)  —  Judicial 

Functions— Public  Policy. 

The  Legislature  establishes  the  public  pol- 
icy of  the  state,  and  the  court  cannot  question 
its  motive  or  the  wisdom  of  its  policy,  but  must 
accept  it,  and  enforce  it  as  it  finds  it. 

[Ed.  Note.— For  other  cases,  see  Gonstitution- 
al Law,  Gent  Dig.  §§  129-132,  137 ;  Dec.  Dig. 
i  70.*] 

6.  Appeal  and  Ebbor  ({  1169*)— Rkvbrsai/— 
Injunction. 

On  appeal  from  an  injunction  pendente  lite 
against  counting  and  certifying  the  result  of  a 
special  election  granted  on  the  ground  that  the 
petition  for  the  election  was  not  sufficiently 
signed,  the  appellate  court,  on  deciding  that  the 
petition  was  properly  signed,  will  reverse  the 
order,  though  it  was  also  claimed  that  the  pro- 
posed tax  had  been  defeated,  where  there  is  no 
serious  dispute  but  that  there  was  a  small  ma- 
jority in  favor  of  the  proposition. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  SS  4531-4539;  Dec.  Dig.  § 
1169.*] 

7.  Appeal   and   Ebbob   (S   91*)  —  Decisions 
Reviewable— I NTERLOCUTOBT    Injunction. 

An  appeal  from  an  injunction  pendente 
lite  against  counting  and  certifying  the  result 
of  a  special  election  granted  on  the  ground  that 
the  petition  was  insufficiently  signed,  in  that 
women,  infants,  and  nonresidents,  though  free- 
holders, were  not  counted  in  determining  the 
necessary  number  of  signiers,  is  not  subject  to 
dismissal  as  fragmentary  and  premature, 
though  the  plaintiff  also  counted  that  the  tax 

Sroposed  at  the  election  was  defeated,  the  or- 
er  being  appealable,  though   interlocutory,  as 
affecting  a  substantial  right 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  §§  612-641 ;  Dec.  Dig.  §  91.*] 

Clark,  G.  J.,  and  Brown,  J.,  dissenting. 

Appeal  from  Superior  Court,  Wake  Coun- 
ty; Ferguson,  Judge. 

Action  by  Qeorge  E.  Gill  and  others  against 
the  Board  of  Coramissloners  of  Wake  Coun- 
ty. From  an  order  continuing  an  injunction 
to  the  final  hearing,  defendants  appeal.  Re- 
versed. 

This  action  was  brought  by  the  plaintiffs 
to  test  the  validity  of  an  election  held  in 
Wake  Forest  for  the  purpose  of  establlshlnfir 


a  school  district  therein  and  levying  a  spe- 
cial tax  for  the  support  of  the  same  under 
Revisal,  $  4115,  which  was  amended  by  Pub- 
lic Laws  1909,  c.  525,  and  Public  Laws 
1911,  c.  135,  §  1.  It  provides  that  "special 
school  tax  districts  may  be  formed  by  the 
county  board  of  education  In  any  county 
without  regard  to  tovmship  lines  under  the 
following  conditions:  Upon  a  petition  of  one- 
fourth  of  the  freeholders  within  the  proposed 
special  school  district,  indorsed  by  the  coun- 
ty board  of  education,  the  board  of  county 
commissioners,  after  thirty  days'  notice  at 
the  courthouse  door  and  three  public  places 
in  the  proposed  district,  shall  hold  an  elec- 
tion to  ascertain  the  will  of  the  people  with- 
in the  proposed  special  school  district  wheth- 
er there  shall  be  levied  in  such  district  a 
special  annual  tax  of  not  more  than  thirty 
cents  on  the  one  hundred  dollars  valuation  of 
property  and  ninety  cents  on  the  poll  to  sup- 
plement the  public  school  fund,  which  may 
be  apportioned  to  such  district  by  the  coun- 
ty board  of  education,  in  case  such  special 
tax  is  voted.'*  It  is  not  necessary  that  we 
should  further  refer  to  the  amendments. 
A  petition  purporting  to  be  signed  by  one- 
fourth  of  the  freeholders  of  the  proposed 
district  was  presented  to  the  county  board  of 
education  and  duly  indorsed  by  them,  and 
the  board  of  county  commissioners  thereupon 
ordered  the  election  to  be  held  in  the  district 
on  June  15,  1912,  for  the  purpose  aforesaid. 
Revisal,  §  4115,  also  provides  that:  ''In  case 
a  majority  of  the  qualified  voters  at  the 
election  is  in  favor  of  the  tax,  the  same  shall 
be  annually  levied  and  collected  in  the  man- 
ner prescribed  for  the  levy  and  collection  of 
other  taxes."  Plaintiffs  allege  that  a  suf- 
ficient number  of  freeholders — that  Is,  one- 
fourth — did  not  sign  the  petition  for  the 
election,  but  that  the  women  in  the  district, 
and  persons  who  are  freeholders,  but  are 
themselves  not  residents  of  the  district,  were 
not  counted  in  making  up  the  total  of  free- 
holders'of  the  district,  and  that,  if  they  are 
included,  one-fourth  of  the  freeholders  with- 
in the  district  did  not  sign  the  said  petition. 
The  defendants  admit  that,  if  the  women 
of  the  district  who  own  freeholds  therein 
are  to  be  counted  in  order  to  make  a  proper 
roster  of  the  freeholders, .  then  three-fourths 
of  the  freeholders  did  not  sign  the  petition, 
without  any  regard  to  the  freeholders  who 
are  nonresidents.  They  contend,  though, 
that  plaintiffs  cannot  raise  the  question  as 
to  the  lack  of  a  sufficient  number  of  quali- 
fied signers  to  the  petition,  because  they  are 
concluded  by  the  indorsement  or  approval  of 
the  county  board  of  education,  and  the  or- 
der for  the  election,  which  was  made  by  the 
county  commissioners.  They  also  insist  that 
the  women  should  not  be  counted,  as  they 
are  not  freeholders  within  the  meaning  and 
intendment  of  the  statute.  Plaintiffs  fur- 
ther allege  that,  if  the  election  was  properly 
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ordered,  the  question  snbtDltted  did  not  re- 
ceive tbe  approval  of  a  majority  of  the  quali- 
fied voters  of  the  district,  as  required  by  the 
statute.  It  appears  that  the  vote  at  the 
election  was  canvassed  by  the  registrar  and 
poll  holders,  who  are  about  to  certify  the  re- 
sult to  the  board  of  county  commissioners, 
who,  it  is  alleged  and  admitted,  will  receive 
the  election  returns,  record  the  same,  and 
levy  the  tax  as  provided  by  Revisal,  S  4115. 
Plaintiffs  prayed  that  the  said  election  be  de- 
clared void,  set  aside,  and  annulled,  and,  as 
ancillary  to  this  relief,  that  defendants  be 
enjoined  from  declaring  the  alleged  Ulegal 
result  and  from  levying  the  tax.  The  court, 
his  honor,  Judge  Garland  S.  Ferguson,  pre- 
siding, was  of  the  opinion,  and  so  decided, 
that  women  and  nonresidents  who  own  free- 
tiolds  in  the  district  should  be  included  in 
the  count,  so  as  to  make  up  the  total  num- 
ber of  freeholders,  or,  in  other  words,  that 
the  term,  'freeholders  within  the  proposed 
special  school  district,"  embraced  female  as 
well  as  male,  and  therefore  that  the  petition 
did  not  have  the  requisite  number  of  signers, 
freeholders,  and  nonresident  freeholders.  The 
court  thereupon  continued  to  the  final  hear- 
ing the  temporary  injunction  theretofore 
granted  by  Judge  Bragaw,  and  defendants 
annealed. 

Winston  &  Biggs,  of  Raleigh,  for  appellants. 
N.  Y.  Gulley,  of  Wake  Forest,  Douglass,  Ly- 
on &  DouglasS)  W.  B.  Snow,  and  Armistead 
Jones  &  Son,  all  of  Raleigh,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  first  question  for  our  consldera- 
tion  is.  Can  the  plaintiffs  now  object  that  a 
sufllcient  number  of  qualified  persons  did 
not  sign  the  petition  for  the  election? 
'  [11  We  think  upon  mature  refiectlon  and 
an  examination  of  the  authorities  that  they 
can,  as  the  jurisdiction,  if  we  may  so  term 
It,  of  the  board  of  education  and  the  county 
commissioners  is  dependent  upon  the  presen- 
tation to  them  of  such  a  petition  as  is  re- 
quired by  the  statute ;  it  being  a  condition 
precedent  to  the  exercise  of  the  particular 
authority  conferred  by  the  statute  upon  them. 
It  was  the  foundation  upon  which  all  else 
rested,  and  without  which  the  subsequent 
proceedings  cannot  stand.  What  is  said  by 
Justice  Merrimon  in  McDowell  v.  Construc- 
tion Co.,  96  N.  O.  614,  2  S.  B.  351,  is  very  per- 
tinent here:  "Accepting  it  as  true  that  the 
commissioners  of  Rutherford  county  did  as- 
certain and  declare  the  result  of  the  elec- 
tion in  question  properly  and  suflBciently — 
and  this  by  no  means  appears  to  be  certain — 
their  action  in  that  respect,  while  it  could 
not  be  attacked  collaterally,  was  not  con- 
clusive, and  it  might  be  questioned  and  con- 
tested in  an  action  brought  directly  for  that 
purpose.  It  cannot  be  that  such  a  determina- 
tion and  exercise  of  authority  by  county  com- 
missioners in  respect  to  matters  frequently 
Involving  questions  and  rights  of  great  mo- 


m^it  are  final  and  absolutely  conclusiye. 
There  is  certainly  no  statute  that  so  pro- 
vides, and  the  spirit  and  principle  of  law  in 
regard  to  the  settlement  and  determination  of 
the  rights  of  parties  and  the  public  plainly 
imply  the  contrary.  *  •  •  The  chief  and 
lending  purpose  of  this  action  is  to  contest 
directly  the  regularity  and  validity  of  the 
election  in  question,  including  the  ascertain- 
ment and  declaration  of  the  result  thereof 
by  the  county  commissioners.  The  plaintiff 
seelos  to  have  the  election  adjudged  void  for 
the  causes  alleged,  and  prays  for  incidental 
equitable  relief  by  injunction  pending  the  ac- 
tion, and  a  perpetual  injunction.  We  can 
see  no  reason  why  this  Is  not  competent,  al- 
though we  need  not  now  decide  conclusively 
any  question  in  this  respect  It  is  true  the 
plaintiff  did  not  bring  his  action  at  once 
after  the  result  of  the  election  was  declared 
to  contest  its  validity,  but  it  was  not  neces- 
sary that  he  should  do  so,  until  some  action 
was  about  to  be  taken  in  pursuance  of  it 
It  might  be  that  the  county  authorities,  see- 
ing the  election  was  Irregular  and  void,  wonld 
so  treat  and  disregard  it,  in  which  case  an 
action  to  have  it  declared  void  would  be  un- 
necessary. It  seems  that  the  plaintiff  gave 
notice  of  his  purpose  to  bring  his  action 
when  and  as  soon  as  it  became  necessary, 
and  that  be  did  bring  it  promptly  after  the 
commissioners  manifested  their  purpose  to 
act  upon  the  result  of  the  election.  There  is 
no  statutory  provision  that  requires  such 
elections  to  be  contested  at  once  after  they 
take  place,  and  in  a  particular  manner. .  It 
was  therefore  sufficient  for  the  plaintiff  to 
bring  his  action  within  a  reasonable  period, 
and  in  the  ordinary  method.'*  Referring  to 
Smallwood  v.  Newbem,  90  N.  C.  38,  cited  by 
appellants  in  that  case,  this  court  further 
said  in  McDowell  ▼.  Construction  Co.,  supra, 
that  it  was  not  applicable,  it  being  an  action 
to  enjoin  a  tax,  which  was  a  collateral  and 
not  a  direct  attack  upon  the  commissioners* 
declaration  of  the  result  of  the  election,  and 
thus  quoted  from  the  opinion  in  that  case: 
"If  the  plaintiff  was  dissatisfied  with  the 
action  of  defendants  in  ascertaining  the  re- 
sult of  the  vote  in  the  respect  mentioned, 
he  ought,  at  the  proper  time,  to  have  brought 
his  action  to  question  the  truth  and  justice 
of  their  decision  of  the  matter,  and  had  the 
same  reversed,  declared  irregular  and  void, 
or  properly  modified.  There  was  a  remedy, 
but  that  remedy  cannot  be  had  in  an  action 
like  this."  And  the  court  in  McDowell  v. 
Construction  Co.,  96  N.  C.  582,  2  S.  B.  359, 
added,  in  connecfion  with  that  extract  from 
Smallwood  v.  Newbem:  "Nor  did  this  court 
say,  or  intend  to  say,  to  the  contrary  in  Simp- 
son V.  Commissioners,  84  N.  C.  158,  Cain  v. 
Commissioners,  86  N.  C.  8,  and  Norment  v. 
Charlotte,  85  N.  C.  387."  Cases  in  the  courts 
of  other  states  sustain  the  view  that  the  Ju- 
risdiction of  the  boards  to  pass  upon  the 
petition  is  special  and  there  is  no  power  to 
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act  when  the  required  number  of  legal  signa- 
tures is  wanting,  and  this  defect  can  cer- 
tainly be  availed  of  by  a  direct  impeachment 
of  the  election.    It  is  said  in  Hoxie  r.  Scott, 
45  Neb.  199,  63  N.  W.  387:   "The  want  of 
Jurisdiction  of  the  county  commissioners  and 
other  officers  clothed  with  like  powers,  with 
respect  to  similar  petitions,  to  act  upon  the 
petition  of  less  than  fifty  freeholders,  or  of  a 
certain  proportion  of  qualified  electors,  is  no 
longer  a   debatable  question  in   this  state. 
[Citing  cases.]    As  the  county  commissioners 
had  presented  to  them  no  petition  upon  which 
they  had  jurisdiction  to  order  an  election,  the 
bonds  were  issued  without  authority  of  law." 
The  case  of  People  v.  Oldtown,  88  111.  202, 
affords  another  illustration  of  the  principle. 
An  election  had  been  held  upon  a  petition 
alleged   to  have  been   signed   by  ten  legal 
voters.     It  was  not,  in  fact,  so  signed,  or, 
at  least,  there  was  no  sufficient  evidence  of 
the  fact  that  it  was,  and  the  Jury  so  found 
for  their  verdict     Plaintiff  had  applied  for 
a  mandamus  to  compel  the  delivery  of  cer- 
tain bonds  to  him,  which  were  authorized,  as 
he  alleged,  by  the  election.    The  court  thus 
disposed  of  his  contention:     "It  is  there- 
fore the  application  that  confers  power  to 
call  the  election,  and  without  it  there  could 
be  no  valid  election.     In  a  proceeding  of 
this  character,  the  burden  is  on  the  relator 
to  clearly  establish  the  right  sought  to  be 
enforced."    The   writ    was   refused,    as   no 
proof  had  been  offered  that  the  petition  con- 
tained the  legal  requirements.    Where  town- 
ship bonds  had  been  issued  after  an  election 
at  which,  it  was  alleged,  the  issue  of  them 
had  been  approved   by   a  majority   of  the 
voters,  as  required  by  the  law,  the  court  held, 
in  People  v.  Oline,  63  111.  394,  that  the  town- 
ship was  not  estopped  to  question  the  legality 
of  the  call  for  the  result  of  the  election,  in 
an  action  for  a  mandamus  to  compel  the 
issue  of  more  bonds,  when  the  applicant  had 
notice  of  the  facts.    This  decision  is  in  point, 
because,  in  the  present  case,  no  right  of  an 
innocent  holder  of  bonds  or  one  having  any 
other   equitable    right   has   intervened,   not 
meaning  to  decide  that  even  such  a  state  of 
facts  would  mal£e  any  difference.     The  au- 
thorities upon  this  question  which  we  have 
.cited,  and  others  which  are  applicable,  are 
put  upon  the  ground  that  there  is  no  au- 
thority to  proceed  in  ordering  an  election, 
unless  the  proper  petition  has  been  filed,  and 
the  ordinary  rule  obtains  that  the  proceeding 
can  be  directly  assailed,  in  the  absence  of 
ihe  facts  necessary   to   confer  Jurisdiction, 
and  that  is  our  case.     Damp  v.  Town  of 
Dane,  29  Wis.  419;  15  Gyc.  319.     It  should 
be  noted  that  the  statute  (Revisal,  $  4115) 
uses  apt  words  to  create  a  condition  preced- 
ent to  the  exercise  of  the  power  of  ordering 
an    election;    the    specific    condition    being 
that  a  petition  signed  by  one-fourth  of  the 
freeholders  shall   be  first  exhibited  to  the 
boards  before  they  can  do  what  is  required 


of  them.  Tliere  is  no  question  in  this  case 
of  the  bona  fide  purchase  of  bonds  issued  in 
pursuance  of  an  election  conducted  irregular- 
ly, nor  any  other  equitable  matter  whicb 
would  protect  an  innocent  party.  By  the 
statute  the  boards  were  not  authorized  to 
act  at  all  until  a  properly  signed  petition 
had  been  filed.  Railroad  Ck).  v.  Rich  Town- 
ship, 45  Kan.  292,  25  Pac.  595,  citing  Jones 
on  Railway  Securities,  f  280,  and  cases  there- 
in mentioned;  Lake  Ck>unty  v.  Graham,  130 
U.  S.  674,  9  Sup.  Gt  654,  32  L.  Ed.  1065; 
Harshman  v.  Bates  Gounty,  92  U.  S.  569, 
23  Im  Ed.  747.  Our  opinion  is  that  the 
action  is  properly  brought,  and  that  we  can 
inquire  into  the  legality  of  the  order  for 
the  election  made  by  the  board  of  county 
commissioners,  this  being  a  direct  attack  up- 
on the  validity  of  the  election,  the  injunctive 
process  of  the  court  having  been  invoked  in 
aid  of  the  main  relief,  and  in  order  that 
the  status  quo  may  be  preserved  until  the 
rights  of  the  parties  are  finally  determined. 
"We  disclaim  the  power  of  the  court  to 
restrain  a  ministerial  officer  from  doing  an 
act  which  he  has  been  commanded  to  do  by 
the  Legislature,  when  acting  within  the 
scope  of  its  authority.  And  we  put  our  de- 
cision upon  the  ground  that  the  act  here 
restrained  is  not  the  act  which  the  Legisla- 
ture contemplated."  Perry  v.  Whitaker,  71 
N.  C.  475. 

The  case  of  Howell  v.  Howell,  151  N.  G. 
575,  66  S.  E.  571,  to  which  we  were  referred 
by  plaintiflTs  counsel, •does  not  militate  against 
our  view,  but  a  careful  reading  of  it  will 
disclose  that  it  sustains  what  we  have  said, 
for  Justice  Manning  puts  the  decision  square- 
ly on  the  ground  that  plaintiffs  in  that  action 
could  not,  by  injunction,  assail  the  election 
because  the  board  of  education  had  not  act- 
ed discreetly  in  indorsing  the  petition  and 
establishing  the  school  district,  nor  because 
in  other  respects  they  may  not  have  exer- 
cised their  Judgment  or  discretion  very  wise- 
ly. These  matters,  says  he,  should  have  been 
brought  to  the  attention  of  the  board  before 
action  was  taken  by  it,  but  he  expressly  says 
that  it  is  not  alleged  or  shown  that  one- 
fourth  of  the  freeholders  within  the  district 
did  not  sign  the  petition,  nor  that  any  other 
of  the  vital  requirements  of  the  statute  had 
not  been  complied  with.  All  this  is  in  per- 
fect harmony  with  our  decision  in  this  case. 

[2]  The  next  question  for  us  to  answer  is, 
Was  the  petition  signed  by  one-fourth  of  the 
freeholders?  This  one  presents  more  diffir 
culty  than  the  first,  as  the  language  of  the 
statute,  if  isolated  and  considered  by  itself, 
without  any  reference  to  extrinsic  facts,  may 
mean  one  thing;  while  if  it  is  examlDed, 
as  it  should  be,  in  the  light  of  proper  and 
relevant  circumstances,  it  may  have  anoth- 
er and  quite  a  different  meaning.  Let  us 
first  inquire,  Who  is  a  freeholder?  Does 
the  term  embrace  women  or  only  men  and 
qualified  voters  or  electors?     We  think  the 
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latter  Is  its  tnie  meaning,  and  is  what  was 
clearly  intended  by  the  Legislature  when  it 
chose  the  words  with  which  to  express  its 
wilL  Judge  Blackstone  tells  us  that  "an  es- 
tate of  freehold,  liberum  tenementum,  or 
frank  tenement,  was  defined  by  Britton  to  be 
*the  possession  of  the  soil  by  a  freeman.'.'* 
And  St  Germyn  said  that  "the  possession 
of  the  land  Is  called  in  the  law  of  England 
the  frank  tenement  or  freehold."  Such  es- 
tate, therefore,  and  no  other,  as  requires 
actual  possession  of  the  land,  is,  legally 
speaking,  freehold,  which  actual  possession 
can,  by  the  course  of  the  common  law,  be 
only  given  by  the  ceremony  called  livery  of 
seisin,  which  is  the  same  as  the  feudal  in- 
vestiture. And  from  these  principles  we  may 
extract  this  description  of  a  freehold:  That 
ft  ia  such  an  estate  in  lands  as  is  conveyed 
by  livery  of  seisin,  or,  in  tenements  of  any 
Incorporeal  nature,  by  what  is  equivalent 
thereto.  And  accordingly  it  is  laid  down  by 
Littleton  that,  where  a  freehold  shall  pass. 
It  behooveth  to  have  livery  of  seisin.  As, 
therefore,  estates  of  inheritance  and  estates 
for  life  could  not  by  common  law  be  con- 
veyed without  livery  of  seisin,  they  are  prop- 
erly estates  of  freehold;  and,  as  no  other 
estates  are  conveyed  with  the  same  solem- 
nity, therefore  no  others  are  properly  free- 
hold estates.  2  Blackstone,  *p.  104.  It 
appears  from  this  account  of  the  great  com- 
mentator that  anciently  and  even  modernly 
at  the  common  law  a  freehold  was  the  pos- 
session of  a  freeman,  and  a  freeholder, 
therefore,  was  a  man,  the  tenure  of  whose 
land  was  free ;  that  is,  who  held  it  discharg- 
ed of  the  feudal  duties  and  services  for- 
merly imposed  upon  it  which  women  did  not 
perform.  But  this  definition,  which  confines 
a  freeholder  to  the  owner  of  land  by  free 
tenure,  may  hot  be  sufficient  by  itself  to 
restrict  the  word,  as  used  in  our  statute,  to 
men,  exclusive  of  women,  though  in  speaking 
of  the  elective  franchise,  when  based  upon 
the  ownership  of  a  freehold,  Blackstone  con- 
fines its  exercise  to  males  who  possess  the 
other  legal  qualifications.  1  Blackstone,  171. 
But  in  the  great  contest  between  Hon.  John 
Berry  and  Hon.  Hugh  Waddell  for  a  seat 
In  the  state  senate  a  question  arose  as  to 
the  meaning  of  a  freeholder,  with  reference 
to  the  qualifications  of  persons  holding,  or 
supposed  to  hold,  certain  stated  interests 
or  estates  in  lands  to  vote;  the  Constitution, 
at  that  time,  requiring  the  possession  of  a 
freehold  estate  in  50  acres  of  land  as  a 
qualification  to  vote  for  a  senator.  This 
court*  in  response  to  a  request  for  its  opin- 
lon«  through  Oliief  Justice  Ruffln,  defined  a 
freeholder  as  used  In  the  Constitution,  and 
said:  '*The  term  'freehold'  is  a  legal  one, 
of  very  ancient  use,  and  of  known  significa- 
tion in  the  common  law.  It  means  an  estate 
In  land,  of  which  a  freeman  is  seised  for 
the  term  of  his  own  life,  or  the  life  of  an- 
other, at  the  least"    Berzy  t.  WaddeU,  81 


N.  0.  (Anno.  Bd.)  marg.  p.  620.  And,  as  thus 
understood,  the  right  to  vote  has  been  con- 
fined to  males  in  this  state  as  it  was  in 
England.  1  Blackstone,  171  et  seq.  We  have 
sought  in  vain  for  anything  in  our  law  which 
has  modified  this  ancient  rule.  Several  of 
our  statutes  make  use  of  this  word  "free- 
holder" in  describing  the  qualification  of 
appraisers,  commissioners,  and  a  special  class 
of  Jurors,  and  the  uniform  practical  con- 
struction has  been  that  it  does  not  include 
females.  Revisal.  §S  2122.  2685,  2686,  2689, 
5202,  and  otheiB  that  might  be  mentioned. 
Besides,  our  Constitution  (article  6,  f  1),  and 
the  statutes  enacted  in  pursuance  thereof^ 
provide  that  only  native  and  naturalized 
male  persons,  who  are  of  full  age,  shall  be 
voters  or  endowed  with  the  right  of  sujffrage. 
The  whole  policy  of  our  state,  so  far  as  es- 
tablished by  constitutional  and  legislative  en- 
actment to  this  time,  has  been  to  exclude 
women  from  participation  in  governmental 
affairs  and  from  exercising  any  infiuence,  by 
their  action  or  Inaction,  as  of  legal  righ^  in 
controlling  the  right  of  suffrage  or  the  right 
of  the  state,  or  any  one  of  its  political  subdi- 
visions, su(±  as  counties,  townships,  or  dis- 
tricts, to  adopt  such  measures  as  may  meet 
with  the  sanction  of  the  voters,  and  Mdll  pro- 
mote its  welfare  or  that  of  the  people  resid- 
ing within  its  borders. 

We  are  aware  of  a  case  in  another  state 
(Gummings  v.  Hyatt,  54  Neb.  38,  74  N.  W. 
411)  where  the  court  held  against  our  con- 
struction, but  we  are  unable  to  follow  the 
decision.  It  may  have  been  influenced  by 
statutes  in  force  there  or  by  a  policy  which 
does  not  prevail  with  us,  or  rather  has  found 
no  lodgment  here,  and,  if  not,  we  do  not 
think  the  case  is  in  harmony  with  the  rulings 
of  other  courts,  to  be  hereafter  noticed,  or 
with  the  rule  of  reason.  A  case  arose  in  an- 
other state  where  the  word  "dtizen"  was 
used  with  reference  to  those  who  should 
sign  a  petition  for  a  liquor  license,  and  it 
was  held  that,  while  females  were  citizens 
as  well  as  males,  the  word  was  used  in  the 
sense  of  a  person  qualified  to  vote,  and  for 
several  cogent  reasons,  which  were  clearly 
stated  by  Justice  Cobb,  it  did  not  include 
women.  Wray  t.  EParrison,  116  Ga.  96,  42 
S.  B.  861.  And  the  same  conclusion  was 
peached  in  a  case  where  the  words,  '*cltiaeiis 
and  freeholders,"  were  used  in  describing 
those  qualified  to  sign  a  petition  for  an 
election  to  change  a  county  seat.  Scarbor- 
ough V.  Bubank  (Tex.  CSv.  App.)  62  S.  W. 
569,  the  court  saying:  "We  are  asked;  In 
view  of  anoth^  trial,  to  construe  the  word 
'citizen,'  as  used  In  the  statute  providing 
that  a  given  number  of  citizens  and  free- 
holders might  apply  tor  an  election  to 
change  the  county  seat  We  are  disposed  to 
adopt  the  view  expressed  by  our  Court  of 
CMminal  Appeals — that,  when  used  in  such 
statutes,  the  word  'citizen'  should  be  con- 
strued to  mean  one  who  is  recognized  by  law 
as  competent  to  exercise  political  rights*  In- 
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cladlng  particularly  the  sovereign  right  of 
voting,  and  that  it  does  not  include  women 
and  children,  as  seems  to  he  contended  in 
this  case.  Ex  parte  Lynn,  19  Tex.  App.  294; 
Abrigo  V.  Stote,  29  Tex.  App.  149,  15  &  W. 
406."  And  to  the  same  general  effect  are 
the  following  cases:  School  District  v. 
School  District,  63  Ark.  543,  89  &  W.  850; 
Blanck  v.  Pausch,  113  IlL  60;  Thomasson 
V.  State,  15  Ind.  449;  Crandall  v.  State,  10 
Conn.  339;  Blair  v.  Kilpa trick,  40  Ind.  deL2. 
These  are  strong  analogies  and  virtually 
hold  that  when  the  qualification  Is  that  of 
"citizen,**  or,  for  the  same  reason,  'freehold- 
er," it  means  one  who  is  a  voter  or  elector. 
A  similar  expression  was  used  in  the  Con- 
stitution of  1776,  I  9,  viz.,  "that  all  persons 
possessed  of  a  freehold  in  any  town,  shall 
be  entitled  to  vote  for  a  member  to  repre- 
sent said  town  in  the  House  of  Commons," 
and  no  one  ever  supposed  that  this  confer- 
red the  right  of  female  suffrage. 

[3]  A  statute  must  be  construed,  not  textu- 
ally,  but  contextually,  and  with  reference  to 
the  particular  matter  dealt  with,  and  the 
word  "freeholders,"  when  used  with  refer- 
ence to  political  rights  or  suffrage,  or  gov- 
ernmental matters,  has  never  been  under- 
stood  to  include  women. 

[4]  But  there  is  another  principle  well 
settled,  which  applies  to  this  case.  "The  con- 
struction placed  upon  a  statute  by  the  offi- 
cers whose  duty  it  is  to  execute  it  is  entitled 
to  great  consideration,  especially  if  such  con- 
struction has  been  made  by  the  highest  offi- 
cers in  the  executive  department  of  the  gov- 
ernment, or  has  been  observed  and  acted  upon 
for  many  years,  and  such  construction  should 
not  be  disregarded  or  overturned  unless  it 
is  clearly  erroneous."  86  Oyc.  1140.  The 
rule  is  thus  substantially  stated  in  New 
York  V.  N.  Y.  C.  Railroad  Co.,  193  N.  Y.  543, 
86  N.  E.  565.  When  the  meaning  is  doubtful 
a  practical  construction  by  those  for  whom 
the  law  was  enacted,  or  by  public  officers 
v?hose  duty  it  was  to.  enforce  it,  is  entitled 
to  great  influence,  but  the  ambiguity  must 
not  be  captious,  but  should  be  so  serious  as 
to  raise  a  reasonable  doubt  in  a  fair  mind, 
reflecting  honestly  upon  the  subject  Nu- 
merous authorities  agree  practically  that  con- 
temporaneous construction  and  official  usage- 
for  a  long  period  by  persons  charged  with, 
the  administratlan  of  the  law  have  always 
been  regarded  as  legitimate  and  valuable 
aids  in  ascertaining  the  meaning  of  a  stat- 
ute. Sutherland  on  Stat  Constr.  |  309; 
Smith  V.  Bryan,  100  Va.  204,  40  S.  B.  662; 
26  Am.  ft  Bug.  Ena  of  Law  <2d  Ed.)  633, 
685;  Va.  d  Sc  I.  Co.  v.  K.  O.  &  I.  Co.,  101 
Va.728,45  8.B.291;  Black  on  Inter,  of  Laws, 
pp.  221,  222;  Lewis'  Suth.  on  Stat  Constr. 
§  474;  Whittemore  v.  People,  227  III.  453, 
81  N.  B.  427,  10  Ann.  Gas.  44,  and  note  at 
p.  61;  and  Bloomer  v.  Todd,  8  Wash.  T.  599, 
19  Pac.  135,  1  L.  R.  A,  111,  in  which  It  is 
also  held  that  "citizens,"  with  reference  to 
:he  right  of  suffrage^  means  male  persons. 


Brown  t.  U.  &,  118  U.  8.  668,  5  Sup.  Ct 
648,  28  L.  Ed.  1079;  Sedgwick  on  Stat  and 
Const  Law,  225.  It  has  been  suggested  that 
we  should  give  to  the  word  "freeholder"  its 
technical  meaning,  as  understood  and  de- 
fined in  2  Blackstone,  with  reference  to  the 
quantity  of  an  estate,  and  without  regard 
to  the  context  of  the  statute  we  are.  constru- 
ing, or  to  the  fact  that  the  Legislature  was 
dealing  with  a  question  involving  the  exer- 
cise of  the  elective  franchise,  nor  even  to 
the  uniform  and  long  prevailing  interpreta- 
tion of  that  department  of  the  state  govern- 
ment which  is  charged  with  the  enforcement 
and  execution  of  this  law.  We  could  not  do 
so  without  plainly  disregarding  every  well- 
known  rule  of  statutory  construction.  Such 
a  meaning  of  the  word  would  be  far  more 
antiquated  and  moss-covered,  dating  back  to 
the  time  of  Blackstone,  Cruise,  and  Coke, 
and  even  to  the  era  of  the  Year  Book  and 
Domesday,  than  the  sensible  and  enlightened 
one  of  a  more  modern  age.  If  by  the  word 
"freeholder**  was  meant. merely  one  who  had 
an  estate  in  fee  or  for  life,  then,  by  the  same 
token,  the  word,  when  used  in  the  statutes, 
as  to  Jurors,  appraisers,  and  commissioners, 
must  be  given  the  same  meaning,  and  we  all 
know  that  time  out  of  mind,  and  by  common 
consent,  the  unvarying  construction  of  the 
word,  as  thus  used,  has  excluded  females. 
It  is  far  more  reasonable  to  exclude  them  in 
this  instance;  for  otherwise  they  would,  Ux 
a  very  important  respect,  be  indirectly  con- 
trolling the  electorate  by  their  silent  vote, 
which  they  could  use  to  prevent  a  vote  hy 
the  people  upon  questions  concerning  their 
local  and  vital  interests.  The  Legislature 
has  never,  as  yet,  endowed  women  with  the 
right  to  participate  in  governmental  affairs, 
for  reasons  satisfactory  to  itself. 

[8]  It  establishes  the  public  policy  of  the 
state,  and  we  have  no  power  vested  in  us 
by  the  Constitution  to  question  its  motives 
or  the  wisdom  of  its  policy.  We  must  ac- 
cept it  and  enforce  it  as  we  find  it,  and  not 
as  we  may  think  it  should  be,  as  we  do  not 
make  the  law,  but  merely  declare  what  it 
is.  If  any  such  radical  change  in  our  gov- 
ernmental policy  is  to  be  made,  it  should 
originate  in  the  Legislature,  acting  within 
its  legislative  sphere,  and  not  in  this  court 
It  is  inconceivable  that  a  consistent  and 
persistent  construction  given  to  similar  stat- 
utes by  the  superintendent  of  public  instruc- 
tion and  his  legal  adviser,  the  Attorney 
General,  for  so  long  a  time^  should  have  es- 
caped the  attention  of  the  Legislature,  and 
its  silence  may  safely  be  construed  as  an  as* 
sent  to  their  interpretation  of  the  word.  The 
reason  which  would  extend  the  scope  of  the 
word  "freeholder"  so  as  to  embrace  women' 
would  apply  also  to  nonresidents  and  in- 
fants, and  it  is  too  plain  for  discussion  that, 
by  the  very  language  and  purpose  of  the 
statute,  they  were  not  intended  to  be  in* 
eluded.  They  are  entitled  to  as  much  pro- 
tection as  the'  residents  and  adults  of  the' 
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school  district  We  prefer  to  adopt  the  uni- 
form constnictlon  of  the  departments,  which 
we  believe  to  be  in  accord  with  the  manifest 
intention  of  the  lawmaking  body  and  the 
great  weight  of  authority.  It  is  easy  for 
the  Legislature  to  change  that  meaning  if, 
in  its  wisdom,  a  different  policy  should  be 
inaugurated.  Until  that  is  done,  we  will 
stand  by  the  ancient  and  settled  rule  of 
interpretation.  "A  contemporary  exposition, 
practiced  and  acquiesced  in  for  a  period  of 
years,  fixes  the  construction,  unless  con* 
trary  to  the  obylous  meaning  of  the  words." 
Atty.  Gen.  v.  Bank,  40  N.  O.  71,  citing  Stuart 
▼.  Laird,  1  Granch  (U.  8.)  299,  2  Ia  Bd.  115. 
This  is  also  a  rule  in  the  construction  of 
contracts,  when  the  meaning  is  doubtful. 
Atty.  T.  Bank,  supra,  40  N.  a  72.  This 
record  discloses  that  the  educational  de- 
partment and  the  Attorney  General,  its  legal 
adviser,  have  constantly  and  consistently  for 
years  construed  this  particular  statute  to 
mean  that  the  petition  must  be  signed  by 
freeholders  who  are  voters.  This  excludes 
women  and  nonresidents.  It  cannot  success- 
fully be  argued  that  there  is  no  doubt  about 
the  meaning  of  the  word  "freeholder,"  as 
used  in  section  4116^  On  the  contrary,  it  is 
involved  in  a  great  deal  of  doubt,  with  a 
decided  preference,  though,  for  the  depart- 
mental interpretation,  and  this  we  adopt 
as  being  not  only  a  safe  guide,  but  as  agree- 
ing with  our  notion  of  what  the  Legislature 
meant  It  results  that  the  petition  was 
signed  by  the  requisite  number  of  freehold- 
ers, and  the  board  of  county  commissioners 
lawfully  ordered  the  election. 

[6]  But  tUs  would  not  reverse  the  ruling 
of  the  court  if  there  is  a  serious  controversy 
between  the  parties  as  to  the  validity  of  the 
election  itself,  the  plaintiffs  alleging  that 
the  proposal  submitted  to  the  people  to  es- 
tablish a  school  district  and  levy  a  tax  for 
its  maintenance  did  not  receive  a  majority 
of  the  qualified  votes  in  its  favor,  and  the 
defendants  denying  this,  and  averring  that 
such  a  majority  of  the  votes  was  cast  in 
favor  of  the  school  district  and  tax.  If 
there  is  such  a  controversy  as  to  the  elec- 
tion, it  would  require  us  to  sustain  the 
judge's  ruling,  by  which  he  granted  an  in- 
junction to  the  hearing,  and  to  remand  the 
case  for  the  trial  of  the  issue  as  to  the 
election,  though  .his  decision  upon  the  other 
matter  was  erroneous.  We  would  in  such 
an  event  aflirm  the  judgment  which  would 
be  correct  though  the  learned  judge  gave 
the  wrong  reason  for  his  ruling.  It  would 
simply  place  the  order  on  its  true  founda- 
tion, so  that  it  may  stand,  disregarding  the 
reason  assigned  by  the  court  for  making  It 
But  upon  a  careful  examination  of  the  al- 
legations of  the  respective  parties,  treating 
the  pleadings  as  affidavits,  we  are  satisfied 
that  there  U  no  such  real  and  serious  dis- 
pute as  to  the  result  of  the  election  as  to 
warrant  the  continuance  of  the  injunction 
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to  the  final  hearing.  When  the  figures,  as 
stated  by  the  plaintiffs,  are  scrutlnlzsed  and 
the  admitted  facts  are  considered  with  them, 
it  appears  that  the  question  submitted  to 
the  people  received  the  approval  of  a  ma- 
jority of  the  qualified  voters,  though  small 
it  may  have  been.  At  the  very  most,  the 
plaintiffs  have  not  presented  such  a  case  as 
should  induce  the  court  to  put  forth  its 
restraining  arm  and  thus  postpone  the  ex- 
ecution of  the  people*8  will.  We  therefore 
reverse  the  judgment  continuing  the  injunc- 
tion to  the  final  hearing,  but  without  prej- 
udice to  a  renewal  of  the  motion  of  plain- 
tiffis  for  such  an  injunction,  upon  new  or 
additional  facts  showing  their  right  to  it 
under  the  well-settled  principles  of  law  re- 
lating to  such  cases. 

[7]  Counsel  for  plaintiffs  moved  in  this 
court  to  dismiss  the  appeal,  upon  the  ground 
that  it  is  fragmentary  and  premature,  and 
relied  on  Rogerson  v.  Lumber  Co.,  136  N.  G. 
266,  48  a  E.  647;  Shelby  v.  Railroad,  147 
N.  O.  537,  61  S.  B.  377,  and  Hicks  v.  Gooch, 
.93  N.  C.  112,  but  they  are  not  applicable. 
In  the  first  of  the  cases  we  said:  '*We  were 
asked  to  decide,  not  the  whole  controversy, 
but  only  a  part  of  the  case.  If  we  should 
comply  with  the  request  and  the  case  should 
be  further  tried  upon  the  question  of  dam- 
ages and  the  other  side  should  allege  errors 
in  the  trial  of  that  issue  and  appeal,  we 
should  have  the  anomalous  case  presented 
of  two  judges  trying  two  parts  of  the  same 
controversy,  which  the  law  has  always  re- 
quired to  be  tried  by  only  one."  It  is  ap- 
parent that  this  case  and  those  just  cited 
are  much  unlike.  The  judge  continued  the 
injunction  to  the  hearing,  and  from  his  or- 
der the  defendant  properly  entered  an  ap- 
peal The  order  was  interlocutory  merely, 
and  clearly  reviewable,  by  appeal,  in  this 
court  as  it  affected  a  substantial  right 
Revisal,  {  587;  Bank  v.  Jenkins,  64  N.  G. 
720.  There  are  no  two  branches  in  this 
case,  as  there  were  in  each  of  those  relied 
on,  but  only  one  question,  vis.,  the  right  to 
an  injunction,  though  two  propositions  are 
involved  in  it  one  as  to  the  petition  and  the 
other  as  to  the  election.  It  would,  perhaps, 
have  been  better  if  the  judge  had  passed 
upon  the  facts  in  regard  to  the  election,  as 
well  as  those  concerning  the  petition,  but 
as  we  can  review  his  findings,  it  is  compe- 
tent for  this  court  in  such  a  case  as  this, 
to  determine  the  whole  matter  here,  when 
it  can  see  that  there  is  really  no  serious 
controversy  as  to  the  facts.  With  the  other 
question  settled,  it  may  be  that  the  parties 
can  adjust  their  differences  without  longer 
protracting  the  litigation. 

Reversed. 

GLARK,  G.  J.  (dissenting).  The  statute  re- 
quires as  a  condition  precedent  to  the  submis- 
sion of  the  proposed  school  tax,  a  "petition 
of  one-fourth  of  the  freeholders"  in  the  pro- 
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poBed  special  school  district  No  question  arises 
or  could  arise,  as  to  the  right  of  women  to  vote, 
for  the  Oonstitution  prescribes  as  a  qualifica- 
tion of  suffrage  article  6,  S  It  that  only  "male 
persons"  shall  be  entitled  to  yote  in  this  state. 
But  the  fact  that  this  is  a  condition  precedent 
to  ordering  an  election  and  that  the  petition  is 
required  to  be  signed  by  one-fourth  of  the 
"freeholders,*'  and  not  of  the  "electors,"  shows 
conclusiveiy  that  the  Legislature  did  not  con- 
sider the  two  words  as  synonymous.  It  was 
trying  to  protect  "freeholders**  whose  property 
would  bear  the  burden  of  the  tax,  but  who 
might  be  outvoted  by  the  nonfreeholders,  as 
well  as  the  women  freeholders  who  would  have 
no  ballot  or  voice  in  the  election,  if  ordered. 
The  word  "freeholder"  means  the  "owner  of  a 
freehold,'*  and  has  no  sex.  Any  one,  male  or 
female,  of  legal  age,  who  holds  an  estate  in 
fee  simple  or  for  life  in  realty  is  a  "freeholder" 
in  law.  Gummings  v.  Hyatt,  54  Neb.  38,  74 
N.  W.  411;  2  Bl.  Com.  39,  and  417;  20  Oyc. 
843 ;  14  A.  &  E.  (2d  Ed.)  530;  Webster's  Dic- 
tionary. The  courts  in  construing  a  statute 
should  take  the  meaning  of  the  Legislature  from 
the  standpoint  of  the  present  time,  and  not  with 
any  reference  to  what  were  the  views  of  judges 
centuries  ago.  A  woman,  whether  single  or 
married,  who  owns  realty,  is  a  "freeholder," 
and  for  the  very  reason  that  she  is  not  protect- 
ed by  having  the  right  of  suffrage  when  a  spe- 
cial tax  is  to  be  laid  upon  her  property  ought 
to  be  protected  by  her  consent  being  required 
to  the  antecedent  and  preliminary  petition 
which  the  Legislature  has  a  right  to  require  be- 
fore  such  election  can  be  ordered.  There  would 
be  small  use  of  such  preliminary  i>etition  if  it 
was  to  be  signed  only  by  the  same  class  who 
would  vote  at  the  election.  In  this  way  the 
Legislature  as  a  condition  precedent  to  the  or- 
dering an  election  of  a  fence  law  has  sometimes 
required  that  a  petition  for  such  election  should 
be  signed  by  a  specified  number  of  the  "land- 
owners" because  the  assessment  for  the  fence 
would  fall  only  upon  property  whereas  at  the 
election  every  male  person  would  be  entitled  to 
vote.  Similar  restriction  of  a  petition  by  a 
specified  number  of  "householders"  has  been  re- 
quired as  a  condition  precedent  to  other  elec- 
tions. Shakespeare,  who  was  a  fairly  good  law- 
yer, stated  the  law  of  England  in  his  day  when 
he  made  Petruchio  say  of  his  wife  (Taming  of 
the  Shrew,  Act  II,  Scene  2): 

*  I  will  be  master  of  ^bat  is  mine  own. 
She  is  my  goods,  my  chattels;    she  is  my  house. 
My  household  stuff,  my  field,  my  bam. 
My  horse,  my  ox,  my  ass,  my  anything." 

And  Judge  Settle  in  Stete  v.  Oliver,  70  N.  0. 
60,  recognized  that  till  then  in  this  state  (1874) 
a  husband  had  a  "right  to  whip  his  wife,  pro- 
vided he  used  a  switch  no  larger  than  his 
thumb."  And  for  the  first  time  the  courts  in 
this  state  then  declared  that  they  had  "advanced 
from  that  barbarism."  Pearson,  (X  J.,  a  few 
years  before  in  State  v.  Rhodes,  61  N.  G.  453, 
08  Am.  Dec.  78,  held  that  this  barbarism  was 
still  law  in  North  Carolina.  The  court  in  State 
V.  Oliver,  changed  it  without  a  statute.  In 
State  y,  Edens,  95  N.  C.  693,  59  Am.  Rep.  294, 
it  was  held  that  a  husband  could  willfully  and 
maliciously  slander  his  wife,  or  assault  and  beat 


her,  if  he  inflicted  no  permanent  injury,  with 
impunity.  This  was  changed  without  a  stat- 
ute. State  V.  Fulton.  149  N.  O.  500.  63  S.  EL 
145.  To  construe  a  statute  of  the  Legislature 
passed  now,  with  reference  to  long  aAtiqoated 
holdings  of  former  judges  in  regard  to  women, 
is  illogical  and  unjust.  The  average  legislator 
knows  nothing  of  the  absolute  barbarism  of  the 
law  formerly  as  to  women,  especially  married 
women,  as  evinced  by  the  above  and  other  nil> 
ings.  The  Legislature  votes  without  any  ideas 
of  that  kind.  It  is  but  fair  and  just  to  deem 
that  in  passing  an  act  the  legislators  are  acting 
with  a  view  to  the  present  consideration  paid 
to  women  and  their  present  status,  and  in  this 
case,  with  knowledge  of  the  fact  that  our  Con- 
stitution of  1868-^44  years  ago— made  a  woman 
as  absolute  owner  of  her  property  "as  if  she 
were  unmarried,"  and  that,  whether  single,  mar- 
ried, or  a  widow,  she  now  owns  her  property 
as  absolutely  as  a  man.  If  she  owns  real  es- 
tate for  life  or  in  fee,  she  is  a  "freeholder"  fully 
as  much  as  a  man,  and,  when  the  statute  re- 
quires that  one-fourth  of  the  "freeholders"  shall 
sign  a  petition  before  an  election  is  ordered  to 
levy  a  tax,  there  is  no  logical  reason,  in  the 
light  of  the  present  day,  for  a  court  construing 
away  her  right  by  holding  that  she  shall  not  be 
counted  among  the  other  freeholders. 

We  knew  that  at  the  present  time  in  10  great 
states  of  this  country  and  in  a  dozen  foreign 
countries  women  exercise  the  full  right  of  suf- 
frage and  of  holding  any  office;  that  in  30 
other  states  of  this  Union  they  vote  upon  all 
questions  that  concern  schools,  or  special  assess- 
ments upon  their  property,  and  our  Legislature 
should  be  deemed  to  have  been  intending  to  be 
abreast  of  the  age,  and  just  enough  to  give  wo- 
men freeholders  the  privilege  of  being  counted 
like  other  freeholders  on  preliminary  petitions 
requisite  to  the  ordering  of  an  election  taxing 
their  property,  more  especially  since  our  Con- 
stitution does  not  allow  them  to  vote  when  the 
proposition  of  the  tax  itself  is  submitted  to  the 
ballot  box.  In  this  district  there  are  61  women 
freeholders  and  158  male  freeholders.  Not  only 
have  women  held  the  highest  office  in  Eiigland 
and  Russia  as  for  instance  Elizabeth  and  Vic- 
toria in  England,  Isabella  of  Spain,  and  Cath- 
erine in  Russia  who  were  among  the  most  able 
sovereigns  of  those  countries,  not  only  was 
Deborah,  "judge  over  all  Israel,"  but  at  the 
present  women  are  competent  to  hold  office  in 
many  countries  and  in  several  of  our  states. 
In  North  Carolina  and  generally  everywhere  in 
civilized  communities  they  are  now  members  of 
the  bar,  bank  presidents,  physicians  and  minis- 
ters, and  exercise  any  other  avocation  they  see 
fit  It  is  "harking  back"  to  the  past  and  a 
distinct  denial  of  the  progress  of  the  age  to 
hold  tliat  under  present-day  surroundings,  and 
in  the  light  in  which  woman  is  now  viewed,  she 
is  not  to  be  counted  as  a  freeholder  when  the 
statute,  in  order  to  protect  property  from  being 
subject  to  a  special  tax  which  can  be  voted  by 
an  electorate,  a  majority  of  whom  perhaps  may 
not  be  property  holders,  provided  that  there 
shall  be  a  preliminary  petition  signed  by  "one- 
fourth  of  the  freeholders."  Considering  this  evi- 
dent object  of  the  act,  and  that  a  woman  is  both 
in  truth,  in  fact,  and  in  law  a  "freeholder" 
equally  with  a  man,  if  she  holds  realty  for 
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life  or  in  fee  dmple,  she  ihotild  not  be  held 
by  a  court  not  a  '^freeholder'*  within  the  pur^ 
port  of  this  statute,  because  in  times  past  wo- 
men were  subjected  to  many  disabilities  and 
wrongs  (and  nearly  in  every  instance  by  courts 
inventinj;  such  disabilities  and  rarely,  if  ever, 
by  legislation)  from  which  they  have  been  grad- 
ually freed  by  legislation  and  by  the  evolution 
of  mankind  to  a  higher  state  of  civilisation. 

In  the  only  case  in  which  this  precise  point 
has  been  presented  (Gummings  v.  Hyatt,  54 
Neb.  88,  74  N.  W.  411)  it  was  held  that  a 
married  woman  who  owned  land  for  life  or  in 
fee  was  a  "freeholder,**  and  must  be  counted  in 
passing  on  a  preliminary  petition,  required,  un- 
der an  act  exactly  like  this,  before  ordering  an 
election  to  issue  bonds.  "Equal  suffrage"  or 
"woman's  suffrage"  does  not  exist  in  Nebraska, 
and,  if  it  did,  this  point  could  not  have  arisen. 
That  case  is  exactly  in  point.  We  can  derive 
no  aid  by  reference  to  the  status  of  women  un- 
der the  feudal  system,  which  was  long  ago  re- 
jected by  the  conmion  sense  and  sense  of  jus- 
tice of  our  race,  and  the  remnants  of  which 
were  abolished  as  long  ago  as  12  CSias.  II, 
A.  D.  1660,  over  two  centuries  and  a  half  ago. 
Nor  is  there  any  help  to  be  had  from  decisions 
like  Berry  v.  Waddell,  31  N.  C  520,  concern- 
ing the  meaning  of  the  word  "freeholder"  as 
one  of  the  qualifications  for  voting  and  holding 
office  which  are  restricted  by  the  Constitution 
to  "male  persons."  We  are  here  dealing  with 
a  statute  to  provide  safeguards  in  voting  taxa- 
tion, and  the  ownership  of  property,  unlike 
suffrage,  is  not  restricted  to  one  sex.  It  is  not 
the  province  of  the  courts  to  seek  out  strained 
analogies,  or  to  delve  in  the  debris  of  a  reject- 
ed and  barbarous  legal  system  to  defeat  and  set 
aside  steps  which  the  Legislature  may  take  in 
accord  with  the  spirit  of  an  advancing  civiliza- 
tion. It  is  not  for  us  to  bivouac  always  by  the 
abandoned  campfires  of  more  progressive  com- 
munities. The  courts  should  construe  legisla- 
tion from  the  standpoint  of  this  age  and  of  the 
men  who  enact  it. 

BROWN,  J.,  concurs  in  dissenting  opinion. 
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Judgment  (|  747*)— Res  Judicata. 

Plaintiffs  in  partition,  alleging  that  a  dece- 
dent died  seised  and  possessed  of  the  land 
described,  and  that  the  petitioners  are  tenants 
in  common,  as  his  heirs  are  estopped  to  deny 
that  decedent  was  the  owner  at  the  time  of 
his  death,  and  where  the  land  was  awarded  to 
one  of  them,  another  and  a  third  person  claim- 
ing under  him  are  estopped  from  reiving  on  a 
subsequent  title  under  a  grant  made  by  the 
state,  entitled  only  to  make  grants  of  vacant 
and  unappropriated  land. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  U  1063,  1284-1290;  Dec  Dig.  i 
747.*] 

Appeal  from  Baperlor  Court,  Montgomery 
County ;  Allen,  Judge. 
Action  by   Matilda   Owen  against  Elijah 


Needham  and  otherB.    From  a  judgment  of 
nonsuit,  plaintiff  appeals.    Affirmed. 

This  is  an  action  to  recover  possession  of 
land.  The  plaintiff  claims  under  a  deed  from 
Alexander  Jordon,  who  procured  grants  from 
the  state  for  the  land  in  controversy  In  1850, 
1851,  and  1854.  The  defendant  claims  as  the 
heir  of  Sarah  Jordon,  who  was  the  first  wife 
of  Alexander  Jordon,  and  specially  pleads 
that  the  plaintiff  is  estopped  to  claim  title 
to  said  land.  The  plaintiff  Introduced  ev- 
dence  tending  to  establish  her  title,  and  re- 
lied on  said  grants  to  Alexander  Jordon  as 
a  necessary  part  of  her  title.  The  defend- 
ant then  introduced  a  partition  proceeding 
of  date  1849,  in  which  the  land  in  contro- 
versy was  allotted  to  Sarah  Jordon,  and  it 
was  admitted  that  the  defendant  was  her 
heir.  Alexander  Jordon  and  Sarah  Jordon 
were  parties  to  said  partition  proceeding,  and 
they  alleged  in  their  petition  that  George  Al- 
len died  in  1847,  seised  and  possessed  of  cer- 
tain lands,  and  that  Sarah  Jordon  and  oth- 
ers named  were  his  children  and  heirs,  and 
as  such  tenants  in  common  of  said  land,  and 
partition  was  made  in  accordance  with  the 
petition.  His  honor  then  intimated  that  he 
would  Instruct  the  jury  that  the  plaintiff  was 
estopped  if  it  was  found  as  a  fact  that  Alex- 
ander Jordon  was  a  party  to  the  partition 
proceeding,  and  that  the  land  in  controversy 
was  therein  allotted  to  Sarah  Jordon,  and  in 
deference  thereto  the  plaintiff  submitted  to 
judgment  of  nonsuit,  and  appealed. 

Howell  &  Hurley,  of  Troy,  and  John  T. 
Brittlan,  of  Ashboro,  for  appellant  J.  A. 
Spence,  of  Ashboro,  and  Jerome  &  Prloe^  of 
Salisbury,  for  appellees. 

ALUES,  J.  The  case  of  Carter  t.  White, 
134  N.  C.  466,  46  S.  E.  983,  101  Am.  St  Bep. 
853,  is  not  decisive  of  this  controversy,  be-  ' 
caUse  no  land  was  allotted  In  the  partition 
proceeding  to  Alexander  Jordon,  under  whom 
the  plaintiff  claims,  and  she  does  not  derive 
her  title  through  that  proceeding,  but  there 
is  another  principle  which  is  conclusive 
against  the  plaintiff.  Alexander  Jordon  was 
a  party  and  joined  in  the  petition,  which  al- 
leged that  George  Allen  died  in  1847,  seised 
and  possessed  of  the  land  described,  and  that 
the  petitioners  were  tenants  in  common  of 
the  same  as  his  heirs,  which  was  equivalent 
to  an  allegation  of  an  estate  of  inheritance 
in  George  Allen  in  1847,  and  following  the 
petition  there  was  an  adjudication  of  title 
accordingly  in  1849.  This,  according  to  all 
authorities,  estops  all  parties  to  the  pro- 
ceeding, including  the  grantor  of  the  plain- 
tiff, to  deny  that  in  1847  George  Allen  was 
the  owner  of  the  land  described  (Armtield  v. 
Moore,  44  N.  C.  161;  Coltrane  v.  Laughlin, 
157  N.  C.  287,  72  S.  E.  961);  and,  if  so, 
it  was  not  vacant  and  unappropriated  land, 
which  alone  is  the  subject  of  entry  and  grant. 
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and  the  adjudication  of  necessity  passed  on 
this  precise  point,  and  the  plaintiff  is  now 
seeking  to  establish  that  the  land  was  va- 
cant and  unappropriated  land  In  1849,  and 
that  the  state  did  not  part  with  title  until 
1850,  1851,  and  1854. 

The  two  positions  are  irreconcilable,  and, 
If  we  give  any  effect  to  the  adjudication, 
we  must  hold  that  Alexander  Jordon  is  es- 
topped to  allege  that  the  title  to  the  land  in 
•controversy  was  in  the  state  at  the  time  his 
grants  were  Issued,  and  that  the  plaintiff, 
being  a  privy  in  estate,  is  bound  by  the  es- 
topi)el.  Green  v.  Bennett,  120  N.  C.  394,  27 
S.  E.  142.  In  the  Armtield  Case  Chief  Jus- 
tice Pearson  discusses  the  effect  of  an  ad- 
judication upon  the  parties,  and  the  impor- 
tant part  it  plays  in  the  administration  of 
justice.  He  says:  "According  to  my  Lord 
Coke,  an  estoppel  is  that  which  concludes 
and  'shuts  a  man's  mouth  from  speaking  the 
truth.'  With  this  forbidding  introduction,  a 
principle  is  announced  which  lies  at  the 
foundation  of  all  fair  dealing  between  man 
and  man,  and  without  which  it  would  be  im- 
possible to  administer  law  as  a  system.  The 
harsh  words,  which  the  very  learned  com- 
mentator upon  Littleton  uses  in  giving  a  def- 
inition to  this  principle,  are  to  be  attributed 
to  the  fact  that  before  his  day  *the  scholas- 
tic learning  and  subtle  disquisition  of  the 
Norman  lawyers'  (in  the  language  of  Black- 
stone)  had  tortured  this  principle,  so  as  to 
make  it  the  means  of  great  injustice,  and  the 
object  of  my  Lord  Coke  was  to  denounce  the 
abuse,  which,  he  says,  had  got  to  be  'a  very 
cunning  and  curious  learning,'  and  was  'odi- 
ous,' and  thereby  restore  the  principle  and 
make  it  subserve  its  true  purpose  as  a  plain, 
practical,  fair,  and  necessary  rule  of  law. 
The  meaning  of  which  is  that  when 'a  fact 
has  been  agreed  on,  or  decided  in  a  court  of 
record,  neither  of  the  parties  shall  be  al- 
lowed to  call  it  in  question  and  have  it 
tried  over  again  at  any  time  thereafter,  so 
long  as  the  judgment  or  decree  stands  un- 
reversed, and  when  parties,  by  deed  or  sol- 
emn act,  in  pais,  agree  on  a  state  of  facts, 
and  act  on  it,  neither  shall  ever  afterwards 
be  allowed  to  gainsay  a  fact  so  agreed  on, 
or  be  heard  to  dispute  it;  in  other  words, 
his  mouth  is  shut,  and  he  shall  not  say  that  is 
not  true  which  he  had  before  in  a  solemn 
manner  asserted  to  be  truth.  For  instance, 
one  is  acquitted  upon  the  trial  of  an  indict- 
ment, and  is  afterwards  indicted  again  for 
the  same  offense.  He  pleads  autrefois  ac- 
quit, to  wit,  the  fact  has  been  decided  of  rec- 
ord— not  even  the  sovereign  can  be  heard  to 
gainsay  it,  although  there  be  an  allegation 
of  proof  subsequently  discovered.  So,  in  a 
civil  suit,  if  a  fact  be  agreed  on  by  the  par- 
ties, or  be  found  by  a  verdict,  and  the  court 
acts  thereon  and  pronounces  a  judgment  or 
decree,  neither  party  can  be  afterwards 
heard  to  gainsay  that  fact,  so  long  as  the 


judgment  or  decree  stands  unreversed.  An 
allegation  of  the  discovery  of  Important  ev- 
idence, after  the  admission  on  trial,  or  a 
suggestion  that  the  party  made  the  admission 
of  record  under  a  mistake  as  to  his  rights, 
cannot  be  listened  to  without  upsetting  the 
whole  administration  of  the  law  as  a  system, 
and  reducing  it  to  a  mere  arbitrary,  and  des- 
potic proceeding,  by  which  the  court,  in  each 
case,  according  to  its  views  of  the  circum- 
stances, may  see  fit  to  decide  in  the  one  way 
or  the  other.'*  And  in  the  Coltrane  Case, 
Justice  Hoke  declares  the  same  principle  as 
follows:  "It  is  well  recognized  here  and  else- 
where that,  when  a  court  having  jurisdiction 
of  the  cause  and  the  parties  renders  judg- 
ment therein,  it  estops  the  parties  and  their 
privies  as  to  all  issuable  matter  contained 
in  the  pleadings,  and,  though  not  issuable  in 
the  technical  sense,  it  concludes,  among  oth- 
er things,  as  to  all  matters  within  the  scope 
of  the  pleadings  which  are  material  and  rel- 
evant, and  were  in  fact  Investigated  and  de- 
termined on  the  hearing.  Gillam  y.  Edmon- 
son, 154  N.  C.  127  [69  S.  E.  924];  lyler  v. 
Capeheart,  125  N.  C.  64  [34  S.  E.  108];  Tut- 
tie  V.  Harrlll,  85  N.  C.  456;  Fayerweather 
V.  Bitch,  195  U.  S.  277  [26  Sup.  Ct  66, 
49  L.  Ed.  193];  Aurora  City  v.  West,  74  U. 
S.  (7  Wall.)  82,  103  [19  L.  Ed.  42];  Chamber- 
lain V.  Gaillard,  26  Ala.  504;  23  Cya  pp. 
1502-1506."  If  the  doctrine  is  ever  to  be  ap- 
plied, it  should  be  in  a  case  like  this,  where 
the  husband,  while  living  with  the  wife,  takes 
out  a  grant  for  her  land. 

We  are  therefore  of  opinion  upon  reason  and 
authority  that  the  plaintiff  is  estopped  as  a 
privy  in  estate  to  Alexander  Jordon  to  main- 
tain that  Alexander  Jordon  acquired  title  to 
the  lands  in  controversy  under  the  grants 
issued  to  him,  and  so  hold. 

Affirmed. 

aOO  N.  C.  196) 

FLEMING  v.  NORFOLK  SOUTHEBN  E. 

00. 

(Supreme  Court  of  North  Carolina.    Nov.  7. 

1912.) 

1.  Pleading  (§  129*)— Actions  fob  Injuries 
—E  viDENCB— Admissibility. 

Where  allegations  in  a  complaint  in  an 
engineer's  action  for  injuries  that  defendant 
was  engaged  in  operating  a  line  of  railroad 
from  Washington,  N.  C,  to  Baleigh,  N.  C,  and 
that  plaintiff  was  in  its  employ  on  a  train  op- 
erated by  it  between  Washington  and  Baleigh, 
were  not  denied  by  the  answer,  it  was  admit- 
ted under  Bevisal  1905,  S  503,  that  plaintiff, 
when  injured,  was  engaged  as  locomotive  en- 
gineer on  an  intrastate  train,  and  evidence  to 
show  that  sach  line  of  railway  connected  at 
Washington  with  a  line  from  Norfolk,  Va.,  and 
hence  that  plaintiff  was  engaged  in  Interstate 
commerce,   was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §|  270-275 ;   Dec.  Dig.  t  129.*] 

2.  Appeal  and  Erbob  ({  1056*)  —  Haemless 
Ebbob— Exclusion  of  Evidence. 

Employer's  Liability  Act  (Act  April  22, 
1908,   c.   149,   35   Stat   65   [U.   S.   Comp.    St 
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Stipp.  1911,  p.  13221),  10  far  as  It  andertakea 
to  regulate  for  fixing  the  reaponBiMlity  on  the 
issue  of  a  railroad  company's  negligence,  is  not 
disaimilar  to  Reyisal  1905,  t  2646;  and  hence 
a  railroad  company  sued  for  injuries  to  an  em- 
ploy^  was  not  harmed  by  the  determination  of 
that  issue  without  reference  to  the  federal  Em- 
ployer's Lriability  Act 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SI  4187-4193,  4207;  Dec. 
Dig.  i  1056.*] 

3.  Master  and  Skrvaut  (S  262*)  —  Aonons 

FOB    INJUBISS  —  PliXADINO  —  GONTBIBUTOBT 
NSGLiaSNOE. 

Under  Employer's  Liability  Act  (Act 
April  22,  1908,  c  149,  S  3,  35  Stat  66  [U.  S. 
Comp.  St  Supp.  1911,  p.  1323]),  providing 
that,  when  injury  to  an  employ^  arises  from 
the  violation  of  some  statute  enacted  for  the 
employe's  safety,  the  plaintiff's '  contributory 
negligence  shall  not  be  a  defense,  and  that  in 
other  cases  it  shall  only  be  considered  in  dim- 
inution of  damages,  and  which  does  not  pro- 
vide bow  the  fact  of  contributory  negligence 
shall  be  established,  in  actions  brought  in  the 
•courts  of  this  state,  contributory  negligence 
should  be  treated  as  a  partial  defense,  which 
to  be  available  must  be  pleaded  under  Revisal 
1905,  §  483,  providing  that  where  contributory 
negligence  is  relied  on  as  a  defense,  it  shall  be 
■Bet  up  in  the  answer,  and  proved  at  the  trial. 
[Ed.  Note. — For  other  cases*  see  Master  and 
Servant  Cent  Dig.  ti  855-859;  Dec.  Dig.  | 
262.*] 

4.  Mastbb  and  Sbbvakt  (t  250%*)— AonoNB 

FOB    iNJUBUSa—NATUBB  AND  FOBM  OF  REIC- 
BDT. 

In  actions  under  Employer's  Liability  Act 
iAct  April  22,  1908,  c.  1^,  35  Stat  65  [U.  a 
Comp.  St  Supp.  1911,  p.  1322])«  brought  in 
the  state  courts,  the  procedure,  hicluding  the 
character  of  the  action,  order,  and  manner  of 
trial,  and  the  rules  of  pleading  and  evidence, 
should  conform  as  near  as  may  be  to  that  of 
the  state  law  applicable. 

[E2d.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  t  250%.*] 

5.  Negligence  (t  101*)— Oontbibtttobt  Neg- 
ligence. 

In  an  action  in  the  courts  of  this  state  un- 
der Employer's  Liability  Act  (Act  April  22, 
1908,  c  149,  35  Stat  65  [U.  S.  Comp.  St 
Supp.  1911,  p.  1B22]),  where  defendant's  neg- 
ligence has  been  shown  and  the  employe's  con- 
tributory negligence  when  available  under  the 
statute  has  been  properly  established,  the  court 
should  charge  that  such  contributory  negligence 
is  no  bar  to  a  recovery,  but  may  be  considered 
merely  in  diminution  of  damages,  and  such  al- 
lowance made  therefor  in  reduction  of  plain- 
tiff's claim  as  may  be  right  and  proper. 

[Ed.  Note.— For  other  cases,  see  Negligence. 
Cent  Dig.  St  85,  163,  164,  167;  Dec.  Dig.  I 
101.*] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty;   CUne,  Judge. 

Action  by  George  B.  Fleming  against  the 
Norfolk  Southern  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  ajppeals. 
Affirmed. 

There  was  allegation  with  evidence  on 
the  part  of  plaintiff  tending  to  show  that 
on  the  18th  of  August,  1910,  plaintiff  was 
the  locomotive  engineer  running  a  passenger 
train,  11  and  12,  from  Raleigh  to  New  Bern 
and  return;  that  on  the  return  trip  from 
New  Bern,  via  Washington,  N.  .0.,  as  he  was 
approaching  the  city  of  Raleigh  and  about 


one  mile  from  the  station,  be  collided  with  a 
light  engine,  meaning  an  engine  and  tender 
only,  coming  from  the  opposite  direction, 
and  by  reason  of  which  plaintiff  received 
serious  and  painful  Injuries ;  that  plaintiffs 
engine  was  drawing  a  first-class  passenger 
train  on  the  main  line,  and,  whUe  something 
behind  time,  was  running  on  schedule  and 
having  the  right  of  way;  that  the  collision 
took  place  while  plaintiff's  train  was  round- 
ing a  curve,  and  shortly  after  crossing  the 
Seaboard  track,  plaintiff  having  been  sig- 
naled so  to  cross.  There  was  no  switch  en- 
gine on  that  yard,  and  the  light  engine  caus- 
ing such  collision  was  running  In  violation 
of  rules.  Defendant's  answer  was  as  fol- 
lows: "That,  as  to  the  allegations  of  para- 
graph 3  of  said  complaint,  the  defendant 
says  that  It  is  true  that  on  the  18th  day  of 
August,  1910,  the  train  which  plaintiff  was 
operating  as  engineer  of  the  defendant  col- 
lided with  another  engine,  and  that,  in  con- 
sequence thereof,  the  plaintiff  suffered  some 
Injuries  but  none  of  a  serious  or  permanent 
nature.  Except  as  herein  admitted,  the  alle- 
gations of  said  paragraph  3  of  said  com- 
plaint are  denied.  (2)  That  the  allegations 
of  paragraph  4  of  said  complaint  are  denied. 
Wherefore  the  defendant  prays  judgment 
that  the  prayer  of  the  plaintiff  be  denied, 
and  that  the  defendant  have  such  other  and 
further  relief  as  may  be  proper."  The  fol- 
lowing was  submitted  as  the  Issues  arising 
on  the  pleadings:  "(1)  Was  the  plaintiff  in- 
jured by  the  negligence  of  the  defendant,  as 
alleged  In  the  complaint?  (2)  What  damage 
is  plaintiff  entitled  to  recover?" 

During  the  progress  of  the  trial  defendant 
proposed  to  ask  plaintiff,  a  witness  testifying 
In  his  own  behalf,  the  following  questions: 
"It  connected  at  Washington  with  train  from 
Norfolk,  bringing  passengers  from  Norfolk 
to  Raleii^?"  And  this  further  question: 
"At  the  time  of  this  occurrence  the  Norfolk 
Southern  Railroad  operated  a  line  of  rail- 
road from  Norfolk  in  the  state  of  Yirginla, 
passing  through  Washington,  N.  C?"  And 
this  further  question:  "The  train  that  yon 
operated  made  connections  at  Washington 
with  a  train  coming  from  Norfolk,  In  the 
sUto  of  Virginia,  did  it  not?"  And  this 
further  question:  "Mr.  Fleming,  did  the 
train  you  were  operating  receive  at  Wash- 
ington, from  the  train  coming  from  Norfolk, 
mail,  express,  and  baggage?"  And  this  fur- 
ther question:  "On  the  particular  day  of 
the  occurrence  did  you  receive  at  Washing- 
ton a  car  containing  passengers  or  persons 
which  was  coming  from  Norfolk,  and  which 
was  destined  to  Raleigh?"  On  objection 
these  proposed  questions  were  excluded,  and 
defendant  excepted.  In  connection  with 
these  questions  and  the  ruling  of  the  court 
thereon,  the  following  statement  appears 
and  is  made  a  part  of  the  case  on  appeal: 
"The   defendant   stated   that   it   offered   to 
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show  by  this  witness  and  the  above  ques- 
tions that  the  Norfolk  Southern  Bailroad 
operates  a  line  of  railroad  from  Norfolk  to 
Raleigh.  At  the  time  of  the  occurrence  un- 
der Investigation  the  train  leaving  Norfolk 
in  the  Inorning  came  to  Washington,  N.  C, 
going  thence  to  New  Bern,  N.  C,  and  the 
train  on  which  the  plaintiff  was  engineer  on 
the  day  of  the  'occurrence  under  investiga- 
tion connected  with  the  train  leaving  Nor- 
folk, Va.,  for  New  Bern,  N.  C.,  at  Washing- 
ton, and  that  passengers  from  Norfolk  and 
mail  from  Norfolk,  baggage  and  express  and 
cars  could  be  transferred  from  train  running 
from  Norfolk,  Va.,  to  train  from  Washing- 
ton, N.  C,  to  Raleigh,  which  the  plaintiff,  as 
engineer,  was  operating,  and  that,  on  the 
occasion  of  this  occurrence,  he  was  trans- 
porting a  car  which  left  Norfolk  and  was 
switched  to  his  train  that  it  might  be 
brought  to  Raleigh;  that  the  car  left  Nor- 
folk, Va.,  that  morning  on  the  train  running 
from  Norfolk,  Va.,  and,  when  it  arrived  at 
Washington,  was  switched  to  train  being 
operated  by  plaintiff  and  was  then  hauled 
from  Washington,  N.  C,  to  point  of  acci- 
dent (the  car  containing  officials  of  the  com- 
pany and  others).  The  above  questions  were 
asked  for  the  purpose  of  showing  that  the 
defendant  railroad  company  was  engaged  in 
interstate  commerce,  and  that  the  plaintiff 
was  an  employ^  engaged  in  such  commerce 
at  the  time  of  the  occurrence.  The  court, 
upon  objection  of  the  plaintiff,  excluded  all 
the  evidence  above  offered  upon  the  ground 
that  defendant  claims  that  under  the  facts, 
if  the  defendant  be  permitted  to  show  that 
the  defendant  was  a  railroad  company  en- 
gaged in  interstate  commerce,  and  that  the 
plaintiff  was  an  employ^  engaged  in  such 
commerce  at  the  time  of  said  occurrence, 
and  that  under  the  acts  of  Congress  regulat- 
ing interstate  commerce  the  cause  of  ac- 
tion must  be  tried  thereunder,  and  the  plain- 
tiff has  failed  to  set  out  facts  sufficient  to 
constitute  cause  of  action  under  said  acts  of 
(Congress,  and  the  defendant  claims  the  bene- 
fit of  the  said  acts." 

There  was  verdict  for  plaintiff.  Judgment, 
and  defendant  excepted  and  appealed,  as- 
signing, among  other  errors,  the  rejection  of 
the  proposed  questions,  as  above  stated. 

R.  N.  Simms,  of  Raleigh,  for  appellant 
Douglass,  Lyon  ifc  Douglass  and  J.  H.  Flem- 
ing, all  of  Raleigh,  for  appellee. 

HOKE,  J.  [1]  It  was  not  seriously  con- 
tended before  us  that  on  the  facts  in  evi- 
dence the  validity  of  this  trial  and  judgment 
could  be  successfully  assailed.  It  was  ear- 
nestly urged,  however,  that  the  court  below 
made  an  erroneous  ruling  in  excluding  the 
evidence  offered  tending  to  show  that  de- 
fendant's train  was  engaged  at  the  time  in 
interstate  commerce,  and  this  with  a  view 
of  defeating  plaintiff's  action  on  the  ground 
of  a  failure  of  proof;    the  position  being 


that,  if  the  tActa  suggested  were  established* 
plaintiff  could  only  recover  under  the  Fed- 
eral Employer's  Liability  Act,  which  for  this 
purpose  should  be  considered  as  affording  a 
separate  and  distinct  cause  of  action.  In 
our  opinion,  however,  the  position  suggested 
is  not  open  to  defendant  on  the  record.  It 
proceeds  upon  the  theory  that  plaintiff  has 
stated  In  his  con^lalnt  and  offered  evidence 
tending  to  show  a  cause  of  action  exclusive- 
ly cognizable  in  the  state  courts  and  sustain- 
able only  on  principles  prevailing  here,  and 
which  differ  from  those  established  by  the 
federal  statute.  In  sections  1  and  2  of  the 
verified  complaint  It  is  alleged:  "(1)  That 
the  Norfolk  Southern  Railroad  Company  is 
a  corporation,  duly  chartered  and  organized, 
and  was  at  the  times  hereinafter  mentioned, 
and  still  Is,  engaged  in  operating  certain 
lines  of  raUroad  for  the  carriage  of  freight, 
and  passengers,  one  of  their  said  lines  of 
railroad  extending  from  Washington,  N.  C, 
through  various  towns,  cities,  and  stations  to 
Raleigh,  N.  C.  (2)  That  on  the  18th  of  Au- 
gust, 1910,  the  defendant,  as  such  corpora- 
tion, was  operating  a  passenger  and  mail 
train  on  said  line  of  railway  from  Wash- 
ington, N.  C,  to  Raleigh,  N.  C,  which  was 
due  to  arrive  at  Raleigh,  N.  C,  about  7:25 
o'clock  p.  m.  on  that  day,  said  train  being 
drawn  by  a  locomotive  engine,  and  the  plain- 
tiff was  in  the  employ  of  the  defendant  as 
locomotive  engineer  on  said  engine,  and  was 
at  said  time  and  at  the  time  of  the  Injury 
hereinafter  alleged  engaged  in  his  duties  as 
such." 

These  allegations  are  not  denied  or  in  any 
way  challenged  in  the  answer.  Our  statute 
applicable  to  the  question  (Revisal,  |  503) 
among  other  things  provides  that  "every  ma- 
terial allegation  of  the  complaint  not  con- 
troverted by  the  answer  shall  be  taken  as 
true,"  etc.  If,  as  defendant  here  contends, 
the  averments  referred  to  contain  issuable 
matter  determinative  of  the  rights  of  these 
parties,  and  the  company  desired  and  intend- 
ed to  offer  evidence  in  contradiction,  it 
should  have  raised  the  issue  in  the  plead- 
ings that  the  question  might  be  properly 
submitted  to  the  jury.  Not  having  done  so, 
the  material  facts  contained  in  the  allega- 
tions, that  plaintiff  at  the  time  of  the  Injury 
was  engaged  in  operating  an  Intrastate  train, 
must  be  taken  as  admitted  and  no  longer 
open  to  question  by  defendant  Moss  v. 
Railroad,  122  N.  C.  890,  29  S.  E.  410.  There 
are  decisions  to  the  effect  that  a  plaintiff, 
seeking  recovery  on  the  federal  statute,  need 
not  plead  the  same,  nor  refer  in  express 
terms  to  Its  provisions  and  others  that  such 
plaintiff,  in  stating  the  facts  in  reference  to 
the  character  of  the  train,  will  not  be  held  to 
that  strictness  of  averment  which  might  be 
otherwise  required;  such  facts  being  more 
especially  witbin  the  knowledge  of  the  com- 
pany. Further,  in  a  well-considered  case 
(Voelker  v.  Chicago,  etc.,  R.  R.  Co.  [C.  C] 
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reported  In  116  Fed.  867),  it  was  held  tliat 
when  the  plaintiff  has  set  forth  the  facts  of 
the  occurrence  tending  to  establish  a  negli- 
gent Injury  by  reason  of  a  defective  coupler, 
and  evidence  was  admitted  that  the  train 
was  engaged  at  the  time  in  interstate  com- 
merce,  It  was  not  error  for  the  presiding 
judge  to  refer  to  the  provisions  of  this  act  of 
Congress  as   relevant  to   the  issue,  though 
there  was  no  averment  in  the  petition  that 
defendant  was  engaged  at  the  time  in  Inter- 
state traffic,  and  a  recovery  by  plaintiff  was 
sustained.    In  that  case  testimony  as  to  the 
character  of  the  train  seems  to  have  been  ad- 
mitted without  objection  and  the  decision  of 
this  question  was  made  to  rest  chiefly  on  the 
ground  that  the  facts  of  the  occurrence,  and, 
as  to  the  character  of  the  train  having  been 
all  admitted  in  evidence,  the  defendant  could 
not  have  been  talcen  by  surprise  on  the  trial 
Judge  referring  to  the  provisions  of  an  act 
of  Congress  bearing  on  such  facts,  and  more 
especially  as    defendant    must    have    been 
aware  of  the  business  in  which  .the  train  was 
engaged  and  made  no  objection  on  the  ground 
of  surprise,  when  given  an  opportunity  to  do 
so  at  the  close  of  the  charge.    But  none  of 
these  cases  are  apposite  to  the  facts  of  the 
case  before  us,  where  a  material  averment  In 
the  complaint  that  plaintiff  was  injured  while 
engaged  as  locomotive  engineer  on  an  intra- 
state train,  must,  under  our  rules  of  plead- 
ing, be  taken  as  admitted  by  defendant    In 
this,  its  proper,  aspect,  the  case  Is  not  dis- 
similar to  that  of  Bradbury  v.  Chicago,  etc., 
R  B.,  149  Iowa,  57,  128  N.  W.  1.     In  that 
case,   Ladd,   Judge,   delivering   the  opinion, 
said:   "Nor  do  we  think  there  was  error  in 
striking  out  the  evidence  tending  to  show 
that  plaintiff  was  at  the  time  he  received 
the  injury  engaged  in  Interstate  commerce. 
The  fact  that  he  was  so  engaged  had  not 
been  alleged  in  the  petition  nor  asserted  in 
the   answer;    so   that  whether   he   was   so 
engaged  was  not  in  issue.     AJs  argued,  It  is 
not  necessary  to  plead  the  statutes  of  the 
United  States;  but,  to  Invoke  their  benefit, 
facts   rendering  these  applicable  should  be 
pleaded.    All  essential  under  the  state  law 
was  proof  that  the  injury  was  received  be- 
cause of  the  negligence  of  the  company  in 
the  use  or  operation  of  its  railway  within 
the  state,  for,  until  the  contrary  was  made 
to  appear,  it  will  be  presumed  to  have  been 
engaged   in   intrastate  conimerce.     The  evi- 
dence was  rightly  excluded."    While  this  dis- 
poses of  the  present  appeal  and  affirms  the 
Judgment  of  the  superior  court,  we  are  of 
opinion,   further,   that  the   decision   of   his 
honor   in   excluding   the  proposed  evidence 
could  not  be  held  for  reversible  error  be- 
cause it  does  not  appear  that  the  defendant 
was  in  any  way  prejudiced  by  the  ruling. 
This  federal  Employer's  Liability  Act  which 
defendant  now  seeks  to  invoke  for  his  pro- 
tection has  been  recently  before  the  United 
F^TJDtes  Supreme  Court    in    several    causes. 


styled  the  Second  IJmployers'  Liability  Oases» 
reported  in  223  U.  S.  1,  32  Sup.  Ct  169,  66 
L.  Ed.  327,  and  it  was  there  held,  among 
other  things:  "(A)  That  the  act  was  consti- 
tutional (B)  That  the  regulations  prescrib- 
ed by  the  act  supersede  the  laws  of  the  sev- 
eral  states  In  so  far  as  the  latter  cover  the 
same  field.  (C)  Bights  arising  under  the  reg- 
ulations prescribed  by  the  act  may  be  en- 
forced as  of  right  in  the  courts  of  the  states 
when  their  Jurisdiction,  as  fixed  by  local 
laws,  is  adequate  to  the  occasion." 

[2]  The  statute,  in  so  far  as  it  undertakes 
to  regulate  and  provide  for  fixing  respon- 
sibility on  the  issue  as  to  defendant's  negli- 
gence, is  not  dissimilar  to  the  state  statute 
on  the  same  subject  (Bevisal,  |  2646),  and, 
the  facts  of  the  occurrence  Itself  being  all 
before  the  court,  no  harm  could  have  come 
to  defendant  on  the  determination  of  that 
issue. 

[3]  The  only  departure  from  the  principles 
prevailing  under  the  state  law  and  relevant 
to  the 'facts,  as  they  now  appear  of  record, 
is  in  section  3  of  the  act;  that  relathig  to 
the  question  of  contributory  negligence. 
That  section  provides,  in  effect,  that  in  case 
of  employers  subject  to  its  provisiona,  when 
the  injury  of  an  employ^  arises  by  reason  of 
the  violation  of  some  statute  enacted  for  the 
employe's  safety,  held  to  be  some  federal  stat- 
ute (Thornton  on  Employer's  Liability  Act  [2d 
Ed.]  p.  95),  the  fkct  of  the  employe's  contribu- 
tory negligence  shall  be  in  no  way  consider- 
ed; and  in  other  cases  the  fact  of  such  con- 
tributory negligence  on  the  part  of  the  era- 
ploy6  shall  only  be  considered  by  the  Jury 
In  diminution  of  damages. 

[4]  The  federal  statute,  being  thus  gen- 
eral In  terms,  and  making  no  specific  reg^ 
ulatlons  as  to  the  methods  by  which  the 
fact  of  contributory  negligence  should  be  es- 
tablished, when  the  action  is  brought  in  the 
state  court,  the  procedure  should  conform  as 
near  as  may  be  to  that  of  the  state  law  ap- 
plicable, including  the  "character  of  action, 
the  order  and  manner  of  trial,  the  rules  of 
pleading  and  evidence,"  etc.  Hughes  on 
Federal  Procedure,  p.  355;  Cochran  v.  Ward, 
5  Ind.  App.  89,  29  N.  E.  795,  31  N.  E.  581, 
51  Am.  St.  Bep.  229.  Our  state  statute  on 
this  subject  (Bevisal,  |  483)  provides  that  **ln 
all  actions  to  recover  damages,  by  reason  of 
a  defendant's  negligence,  where  contribu- 
tory negligence  is  relied  on  as  a  defense,  it 
shall  be  set  up  in  the  answer  and  proved  at 
the  trial."  While  matter  in  diminution  of 
damages  is  not  ordinarily  required  to  be 
specially  pleaded  except  In  cases  of  libel  and 
slander  (Bevisal,  |  502),  but  the  same  may  be 
made  available  under  the  general  issue,  in 
view  of  the  provision  of  the  federal  statute 
that  the  fact  of  contributory  negligence 
should  be  in  some  way  established,  and  that 
the  procedure  for  that  purpose  has  been  de- 
fined and  approved  under  numerous  decisions 
of  our  court,  construing  the  state  statute 
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sontroIUng  the  qnestion,  we  deem  it  proper 
to  hold  that  in  order  to  establish  this  fact 
of  contributory  negligence,  as  referred  to  in 
the  federal  statute,  it  should  be  considered 
and  treated  as  a  partial  defense,  coming 
within  the  terms  of  the  local  law  and  to 
make  same  available.  It  must  be  set  up  in 
the  answer  and  proved  as  the  state  statute 
requires.  This  position  of  treating  contribu- 
tory negligence  as  a  partial  defense  has  been 
adopted  In  a  very  Informing  and  intelligent 
treatise  on  the  subject  by  Mr.  Thornton. 
Thornton  on  Employer's  Liability  and  Safety 
Appliance  Acts  (2d  Ed.)  pp.  96-14a 

[6]  In  an  action  prosecuted  under  the  fed- 
eral statute,  where  negligence  on  the  part  of 
employer  has  been  shown  and  the  fact  of  the 
employe's  contributory  negligence  when  avail- 
able under  such  statute  has  been  properly  es- 
tablished, the  judge  should  direct  the  Jury 
In  general  terms  that  such  fact  is  no  bar  to 
recovery  by  the  employ^,  but  the  same  shall 
be  considered  in  diminution  of  damages,  and 
such  allowance  made  therefor  In  reduction 
of  plaintiff's  claim  as  they  may  deem  right 
and  proper.  Thornton  (2d  Ed.)  pp.  139-147, 
inclusive.  In  the  present  case  there  Is  no 
plea  of  contributory  negligence  set  up  in  the 
answer,  and,  even  if  the  facts  in  evid^ce 
would  permit  the  consideration  of  contribu- 
tory negligence,  on  objection  they  could  not 
'be  made  available  to  defendant,  there  being 
no  issue  raised  presenting  the  question.  As 
heretofore  stated,  therefore,  it  does  not  ap- 
pear that  any  harm  could  have  come  to  de- 
fendant by  the  exclusion  of  the  evidence,  as 
it  was  not  relevant  or  material  to  any  Is- 
sue raised  by  the  pleadings.  There  is  no 
error  and  the  judgment  in  plalntlfTs  favor 
will  be  affirmed. 

No  error. 

a«0  N.  C.  4S2) 

BROADNAX  v.  BROADNAX  et  al. 

(Supreme  Court  of  North  Carolina.     Nov.  13, 

1912.) 

1.  Death  (J  11*) — ^Wbonqful  Dkath — ^Right 
or  AcnoN. 

At  common  law  there  was  no  right  of  ac- 
tion for  wrongful  death. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  §§  10,  15 ;   Dec  Dig.  {  II.*] 

2.  ExKOUTOBS  AND  Administratosb  (t  176*)— 
Widow's  Support — Right  to. 

The  right  of  a  widow  to  a  year's  support 
is  purely  statutory. 

[Ed.  Note.—For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  i|  661-666: 
Dec  Dig.  I  176.*] 

3.  Executors  and  Administrators  (t  181*)— 
Widow's  Allowance— Funds  Chargbablb. 

Under  Revisal  1905,  {§  59,  60,  which  pro- 
vides that  recovery  for  wrongful  death  shall  be 
disposed  of  as  provided  for  the  distribution  of 
intestate  personalty,  and  under  section  3095, 
which  provides  that  a  widow's  allowance  for 
one  year's  support  shall  be  assigned  from  per- 
sonalty in  decedent's  possession  at  the  time  of 
his  death,  a  widow  is  not  entitled  to  enforce 


allowance  out  of  funds  recoTered  for  decedent's 
wrongful  death. 

[Ed.  Note. — ^For  other  cases,  see  Executors 
and  Administrators,  CJent  Dig.  It  681-686; 
Dec  Dig.  S  181.*] 

Appeal  from  Superior  Court,  Forsyth 
County;  Allen,  Judge. 

Controversy  without  action  between  Alice 
Broadnax  and  Alice  Broadnax,  administra- 
trix, and  others.  From  the  judgment,  plain- 
tiff appeals.    Affirmed. 

This  is  a  controversy  submitted  without 
action,  and  the  material  fkcts  are  that  Wil- 
liam Broadnax,  the  husband  of  Alice  Broad- 
nax, the  plaintiff  herein,  was  an  employ^ 
at  the  plant  of  the  Reynolds  Tobacco  Com- 
pany, and,  while  so  employed,  was  killed. 
He  left  several  children,  both  minors  and 
adults,  but  no  property,  either  real  or  per- 
sonal. Alice  Broadnax  qualified  as  his  ad- 
ministratrix and  settled  any  claim  which 
she,  as  administratrix,  had  by  reason  of  the 
death  of  her  intestate,  receiving  as  the  re- 
sult of  said  settlement  the  sum  of  $900,  and 
the  only  question  involved  in  this  appeal  is 
whether  Alice  Broadnax,  as  the  widow  of 
William  Broadnax,  Is  entitled  to  her  year's 
allowance  out  of  the  said  fund  of  |900.  His 
honor  held  against  the  claim  for  a  year's  al- 
lowance, and  the  widow  excepted  and  ap- 
pealed. 

John  M.  Robinson,  of  Wlnston-Salem,  for 
appellant  W.  Reade  Johnson,  of  Wlnston- 
Salem,  for  appellee  administratrix.  Louis  M. 
Swink,  of  Winston-Salem,  for  other  appellees. 

ALLEN,  J.  [1]  At  common  law  there  was 
no  right  of  action  to  recover  damages  for 
wrongful  death,  and  the  right  of  action  con- 
ferred by  statute  is  one  that  did  not  exist 
before.  Killian  v.  Railroad,  128  N.  C.  261» 
38  S.  E.  873 ;  BoUck  y.  Railroad,  188  N.  a 
371,  50  S.  E.  689. 

[2]  The  right  of  the  widow  to  a  year's  sup- 
port is  also  purely  statutory.  Williams  y. 
Jones,  95  N.  C.  506. 

[3]  It  follows,  therefore,  that  the  deter- 
mination  of  this  controversy  depends  upon 
a  construction  of  the  two  statutes.  The  first 
was  enacted  in  1854  (Laws  1854-65,  c.  38> 
and  was  re-enacted  in  the  Revised  Code,  c 
1,  If  8,  9, 10,  and  11,  in  the  Laws  of  1868-69, 
c.  113,  §i  70,  71,  and  72,  in  the  Code  of  1883, 
tt  1498,  1499,  and  1500,  and  in  the  Revisal 
of  1905,  il  59  and  60. 

In  the  original  act  and  in  the  Revised 
Code  it  was  provided  that  any  recovery  of 
damages  should  be  disposed  of  according  to 
the  statute  for  the  distribution  of  personal 
property  In  case  of  intestacy,  and  in  the  act 
of  1868-69,  in  the  Code  of  1883,  and  in  the 
Revisal  of  1905  the  statute  became  a  part 
of  the  chapter  for  the  settlement  of  the 
estates  of  deceased  persons;  it  being  pro- 
vided in  the  first  (Laws  1868-69)  that :  'The 
amount  recovered  in  such  action  is  not  11a- 


•For  otner  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes- 
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ble  to  be  applied  as  assets,  in  tbe  payment 
of  debts  or  legacies,  but  sliall  be  disposed 
of  as  provided  in  this  act  for  the  distribu- 
tion of  personal  property  in  case  of  intes- 
tacy"—and  in  the  others  (Code  1883  and  Re- 
visa  1  1905) :  "The  amount  recovered  in  such 
action  is  not  liable  to  be  applied  as  assets, 
In  tho  payment  of  debts  or  legacies,  but  shall 
be  disposed  of  as  provided  in  this  chapter 
for  the  distribution  of  personal  property  in 
case  of  Intestacy."  Note  that  the  language 
since  the  Code  of  1883  is  that  the  amount  re- 
covered shall  be  disposed  of  as  provided  "in 
this  chapter"  for  the  distribution  of  per- 
sonal property  in  case  of  Intestacy,  and 
when  we  turn  to  the  chapter  we  find  the 
statute  of  distribution  a  part  of  it,  but  no 
provision  therein  for  the  widow's  year's  sup- 
port. It  would  seem,  therefore,  that  the 
language  of  the  statute  conferring  the  right 
of  action  in  the  event  of  death  is  directly 
opposed  to  the  contention  of  the  widow,  and. 
If  we  examine  the  provisions  relating  to  a 
year's  allowance,  this  conclusion  is  support- 
ed and  strengthened.  Revisal,  3095:  "Such 
allowance  shall  be  assigned  from  the  crop, 
stock  and  provisions  of  the  deceased  in  his 
possession  at  the  time  of  his  death,  II  tbere 
be  a  sufficiency  thereof  in  value;  and  if 
there  be  a  deficiency,  it  shall  be  made  up  by 
the  personal  representative  from  the  person- 
al estate  of  the  deceased."  The  allowance 
can  only  be  set  apart  from  the  personal  es- 
tate of  the  deceased,  and  the  right  of  ac- 
tion for  wrongful  death,  being  conferred  by 
statute  at  death,  never  belonged  to  the  de- 
ceased, and  the  recovery  is  not  assets  in  the 
usual  acceptation  of  the  term.  Baker  v. 
Railroad,  91  N.  C.  310;  Hartness  v.  Pharr, 
133  N.  C.  566,  45  S.  E.  901,  98  Am.  St  Rep. 
725;  Vance  v.  Railroad,  138  Nl  C.  463,  60 
S.  E.  860. 

In  the  Baker  Case  the  court  says:  "The 
administrator  thus  occupies  the  place  of 
trustee,  for  a  special  purpose,  of  such  fund 
as  he  may  obtain  by  the  suit,  holding  it 
when  recovered  solely  for  the  use  of  those 
who  are  entitled  under  the  statute  of  distri- 
butions, free  from  the  claims  of  creditors 
and  legatees,  and  subject  only  to  such  charg- 
es and  expenses,  inclusive  of  counsel  fees 
and  his  own  commissions,  as  may  have  been 
reasonably  Incurred  in  prosecuting  and  se- 
curing the  claim.  Diminished  by  these  de- 
ductions, the  remaining  duty  is  to  pay  over 
to  the  distributees."  And  in  the  Hartness 
Case :  "It  must  be  borne  in  mind  that,  what- 
ever the  varying  forms  of  the  statutes  may 
be,  the  cause  of  action  given  by  them,  and 
also  by  the  original  English  statute,  was  in 
no  sense  one  which  belonged  to  the  deceased 
person,  or  in  which  he  ever  had  any  inter- 
est, and  the  beneficiaries  under  the  law  do 
not  claim  by,  through,  or  under  him,  and 
this  is  so  although  the  personal  representa- 
tive may  be  designated  as  the  person  to 
bring  the  action.    The  latter  does  not  derive 


any  right,  title,  or  authority  from  his  in- 
testate, but  sustains  more  the  relation  of  a 
trustee  in  respect  to  the  fund  he  may  recov- 
er for  the  benefit  of  those  entitled  eventually 
to  receive  it,  and  he  will  hold  it,  when  re- 
covered, actually  In  that  capacity,  though  in 
his  name  as  executor  or  administrator,  and 
though  in  his  capacity  as  personal  repre- 
sentative he  may  perhaps  be  liable  on  his 
bond  for  its.  proper  admlhlstratlon.'*  It  I.< 
true  the  recovery  Is  spoken  of  as  a  part  of 
the  estate  of  X^^  deceased  in  NeiU  v,  Wil- 
son, 146  N.  C.  244,  59  S.  E.  674,  bnt  only  for 
the  purpose  of  distribution. 

There  is  no  error. 

No  error. 

■=*=■■■"  (160  N.  C.  S39) 

HARRIS  et  al.   v.  BENNETT  et  aL 

(Supreme   Court  of  North   Caroluia.     Nov.   7, 

1912.) 

1.  App£AB^vi>iCJS  (SS  8,  20*)— Filing  Answer. 

For  defendants  named  in  a  summons  to 
come  in  and  answer  is  equivalent  to  appear- 
ance, waiving  service  of  tke  summons. 

fEd.  Note.— For  other  cases,  see  Appearance. 
CentDig.  §$  23-^1.  91-102;  DecDig.  H  8. 20.*] 

2.  Appbabancx  (§S  8,  25*)*-Answeb— Sign- 
ing. 

That  an  answer  was  not  signed  is  a 
mere  irregularity,  not  affecting  the  validity  of 
proceedings,  or  preventing  the  filing  of  it  hav- 
ing the  effect  of  an  appearance. 

[Ed.  Note.— For  other  cases,  see  Appearance 
Cent-Dig.  Si  23-41, 144r-153 ;  DecDig.  ti  8, 25.*] 

3.  Infants    (|    113*)— Aoi?on8— Sbbvicb    or 

PeOCESS— CUBATIVK  ACT. 

Under  Revisal  1905,  f  441,  validating  ludg- 
ments  in  proceedings  against  infant  defendants 
though  there  was  no  personal  service  of  sum- 
mons on  them,  it  is  enough  that  the  Infants 
were  represented  in  the  proceedings  by  a 
guardian  ad  litem. 

[Ed.  Note.— For  other  cases,  see  Infanta, 
Cent  Dig.  §  321;    Dec  Dig.  i  113.*] 

4.  Infants  (J  84*)— Actions— Sebvicb-^udg- 

HENT. 

Where  one  answered  as  guardian  ad  litem 
of  infant  defendants,  and  was  recognized  by 
the  court  as  such,  it  having  acted  on  the  an- 
swer, his  authority  cannot  be  questioned  by 
a   collateral   proceeding. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  §§  236-245;    Dec.  Dig.  t  84.*] 

5.  Infants  (5  110*)— Actions— Juogmbnt— 
Vacation. 

An  irregular  judgment  against  an  infant 
will  not  be  vacated  when  he  has  suffered  no 
substantial  wrong,  and  the  rights  of  innocent 
third  persons,  who  have  purchased  for  value 
and  without  notice,  have  intervened,  and  will 
be  prejudiced. 

[Ed.  Note. — For  other  cases,  see  Infants, 
Cent  Dig.  $  314 ;    Dec.  Dig.  §  110.*] 

6.  ExEOUTOBS  AND  Aduinistbatobs  (|  349*) 
—Sale  of  Lands— Obdeb—Oollatebal  At- 
tack. 

For  mere  irregularity  a  judgment  in  a  spe- 
cial proceeding  for  sale  of  a  decedent's  lands 
for  payment  of  his  debts  can  be  attacked  only 
directly  by  motion  in  the  original  cause,  and 
therefore  not  by  action  to  quiet  title  by  de- 
claring void  the  judgment,  sale,  and  conveyance, 
which  is  a  collateral  attack. 

[Ed.  Note.— For  other  cases,  see  Ekecutors 
and  Administrators,  C'ent.  Dig.  U  1446,  1449- 
1455 ;    Dec.  Dig.  §  349.*] 
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7.  Judgment  (t  886*)— Procsedinob  to  Va- 
cate—Laches—Remaindermen  . 

While  limitations  against  an  action  by 
remaindermen  to  recover  possession  of  the  land 
will  not  commence  to  run  till  the  expiration 
of  the  life  estate,  they  may  at  once  proceed  to 
vacate  the  judgment  for  sale  of  the  land,  to 
which  they  were  parties,  so  that  their  delay 
before  death  of  the  life  tenant  is  to  be  consid- 
ered on  the  question  of  laches. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §|  735-744;    Dec  Dig.  S  386.*] 

Appeal  from  Superior  Court,  Nash  County ; 
Carter,  Judge. 

Action  by  N.  J.  Harris  and  others  against 
J.  G.  Bennett  and  others.  Judgment  for 
plaintiffs.  Defendants  appeaL  Reversed, 
with  directions  to  dismiss. 

T.  T.  Thome  and  Bunn  &  Sprulll,  both  of 
Rocky  Mount,  for  appellants.  Jacob  Battle, 
of  Rocky  Mount,  for  appellees. 

WALKER,  J.  This  action  was  brought  by 
the  plaintiffs  to  recover  the  possession  of  the 
land  described  In  their  complaint,  It  being 
a  part  of  the  "Culpepper  place,"  formerly 
belonging  to  the  late  Nicholas  W.  Arrington, 
who,  by  his  will,  devised  it  to  his  daughter 
Temple  Ann  Harris  for  life,  with  remainder 
to  her  heirs,  who  are  the  plaintiffs.  Mr.  Ar- 
rington  died  In  the  year  1865  Insolvent  He 
owed  a  very  large  sum,  which  his  assets 
were  wholly  insufficient  to  pay.  He  appoint- 
ed L.  N.  B.  and  I*.  F.  Battle  his  executors, 
who  qualified  as  such,  and  In  1868  commenc- 
ed a  special  proceeding  before  the  clerk  of 
the  superior  court  for  a  sale  of  his  realty 
to  pay  his  debts.  The  land  was  sold,  in- 
cluding the  "Culpepper  place,"  and  the  sale 
was  confirmed  as  to  all  of  It  except  that 
place,  and  a  resale  ordered  as  to  it  One  of 
the  executors  having  resigned,  and  the  other 
having  been  removed,  Hon.  B.  H.  Bunn  was 
appointed  administrator  de  bonis  non  with 
the  will  annexed.  Under  the  order  of  the 
court  just  mentioned,  he  sold  the  land,  and 
It  was  purchased  by  Mrs.  Temple  Ann  Har- 
ris for  $2,010,  and  she  assigned  her  bid  to 
Enos  Ward  and  his  associates,  and  the  deed 
for  the  same  was  made  to  them.  The  de- 
fendants claim  by  mesne  conveyances  under 
them.  In  a  second  cause  of  action  the  plain- 
tiffs seek  to  determine  adverse  claims  to 
real  property,  or  to  quiet  their  title  by  re- 
moving a  cloud  therefrom.  Their  right  to 
relief,  as  seems  to  be  conceded  by  all  the 
counsel,  depends  upon  the  validity  of  the 
proceeding  for  the  sale  of  the  lands  of  Mr. 
Arrington,  to  which  we  have  referred. 
Plaintiffs  attack  these  proceedings  upon  the 
ground  that  they  were  not  parties  thereto, 
and  therefore  are  not  bound  by  the  judgment 
therein  rendered,  and,  If  the  fact  be  true,  or 
in  law  they  are  not  to  be  regarded  as  par- 
ties, their  deduction  follows  Inevitably.  Stan- 
cill  V.  Gay,  92  N.  C.  462 ;  Harrison  v.  Harri- 
son. 106  N.  C.  282,  11  S.  E.  356.  But  we 
think  that  they  are  bound  by  that  proceed- 


ing and  that  they  cannot  successfully  as- 
sail it  in  this  suit,  nor  can  they  assert  its 
invalidity  against  the  defendants,  whose  pred- 
ecessors in  the  title  were  purchasers  for 
value  and  without  notice  of  any  material 
irregularity  therein. 

[1,  2]  The  record  of  the  proceeding  for  the 
sale  of  the  land,  which  was  made  a  part  of 
the  case,  discloses  that  a  summons  was  is- 
sued but  not  served,  but  that  the  defendants 
named  in  the  writ  came  in  and  answered. 
This  is  equivalent  to  appearance,  and  waives 
the  service  of  process,  the  object  of 
which  is  to  bring  the  defendants  into  court 
and  to  subject  them  personally  by  service  of 
the  writ  to  its  jurisdiction.  If  they  come  in 
voluntarily  and  appear  or  answer,  the  same 
result  is  accomplished.  A  general  appear- 
ance cures  all  defects  and  irregularities  in 
the  process.  Wheeler  v.  Cobb,  75  N.  C.  21; 
Penniman  v.  Daniel,  95  N.  C.  341;  Roberts  v. 
Allman,  106  N.  C.  391,  11  S.  B.  424;  Moore 
V.  Railroad,  67  N.  C.  209.  In  the  case  last 
cited  Justice  Rodman  said:  "The  defendant 
nevertheless  appeared  and  answered  in  bar. 
The  Irregularity  was  thereby  waived.  If  no 
summons  at  all  had  been  Issued,  the  filing 
of  a  complaint  and  answer  would  have  con- 
stituted a  cause  in  court"  This  is  elemen- 
tary learning.  But  counsel  for  plaintiffs  in 
an  exceptionally  able  and  learned  brief  con- 
tended that,  in  fact,  no  answer  was  filed,  or 
any  pleading,  which  the  law  will  regard  as 
an  answer.  The  complaint  was  filed  in  due 
and  proper  form,  and,  as  appears  from  the 
judgment  roll,  a  paper  purporting  in  form 
and  substance  to  be  the  joint  answer  of  the 
defendants  was  also  filed.  It  was  not  signed, 
but,  so  far  as  the  record  of  the  proceedings 
shows,  it  was  on  file  as  a  paper  in  the  cause 
and  remained  on  file,  as  part  of  the  judg- 
ment roll,  for  many  years.  The  court  recog- 
nized it  as  the  answer,  for  it  is  recited  in 
the  judgment  itself  that  the  case  was  heard 
upon  "complaint  and  answer,"  and  that  they 
formed  the  basis  of  the  judgment,  and  the 
facts  therein  stated  were  those  upon  which 
the  court  acted.  Howerton  v.  Sexton,  90  N. 
C  581.  The  fact  that  the  answer  was  not 
signed  is  a  mere  irregularity,  perhaps  an  in- 
advertence, and  does  not  affect  the  validity 
of  the  proceedings.  We  held  In  Rollins  v. 
Henry,  78  N.  C.  342,  and  Keener  v.  Goodson, 
89  N.  C.  273,  that  the  provision  requiring 
the  signature  of  the  judge  to  a  judgment 
was  merely  directory,  and  the  failure  to 
sign  would  not  invalidate  it  Howerton  v. 
Sexton,  supra. 

[3-6]  It  is  also  objected  that  there  was 
no  personal  service  of  the  summons  upon 
the  plaintiffs  who,  at  the  time,  were  infants, 
and  no  order  appointing  a  guardian  ad  litem 
to  defend  the  proceeding  in  their  behalf. 
The  omission  to  serve  the  infants  with  pro- 
cess Is  cured  by  Revisal,  §  441,  as  we  will 
hold  that  they  were  represented  by  a  guard- 
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ian  ad  litem.  It  sufflcleiitly  appears,  on  tbe 
face  of  the  record,  that  B.  H.  Sorsby,  Jr., 
joined  in  the  answer  as  guardian  ad  litem  of 
the  minor  children  of  Temple  Ann  Harris, 
who  herself  united  with  the  other  defendants 
in  the  answer,  and  it  also  appears  that  the 
court  recognized  B.  H.  Sorsby,  Jr.,  as  guard- 
ian ad  litem  for  the  infants,  it  having  acted 
upon  the  answer  as  a  pleading  in  the  cause 
upon  which  the  judgment  was,  in  part,  based. 
In  Sumner  v.  Sessoms,  94  N.  G.  871,  discuss- 
ing a  similar  question,  the  court  said:  "It 
Is  true  the  record  produced  does  not  show 
that  notice  was  served  on  the  infant,  or 
upon  her  guardian  ad  litem,  nor  does  the 
contrary  appear  in  the  record,  which,  so 
far  as  we  have  it,  iB  silent  on  the  point  The 
jurisdiction  is  presumed  to  have  been  ac- 
<iuired  by  the  exercise  of  it,  and,  if  not,  the 
Judgment  must  stand,  and  cannot  be  treated 
as  a  nullity,  until  so  declared  in  some  im- 
peaching proceedings,  Instituted  and  direct- 
ed to  that  end.  The  irregularity,  If  such 
there  be,  may  in  this  mode  be  such  as  to 
warrant  a  Judgment  declaring  it  null,  but 
it  remains  In  force  till  this  is  done.  The 
voluntary  appearance  of  counsel  in  a  cause 
dispenses  with  the  service  of  process  upon 
his  adult  client  The  presence  of  a  next 
friend  or  guardian  ad  litem  to  represent  an 
infant  party  as  the  case  may  be,  and  his 
recognition  by  the  court,  in  proceeding  with 
the  cause,  precludes  an  inquiry  into  his  au- 
thority in  a  collateral  proceeding,  and  re- 
quires remedial  relief  to  be  sought  in  the 
manner  suggested,  wherein  the  true  facts 
may  be  ascertained.  This  method  of  proce- 
dure, 80  essential  to  the  security  of  titles 
dependent  upon  a  trust  in  the  integrity  and 
force  of  judicial  action,  taken  in  the  sphere 
of  its  jurisdiction,  Is  recognized  in  White  v- 
Albertson,  14  N.  C.  241  [22  Am.  Dec.  719], 
Skinner  v.  Moore,  19  N.  G.  138  [30  Am.  Dec. 
155],  Keaton  v.  Banks,  32  N.  G.  384  [51  Am. 
Dec  393],  and  numerous  other  cases,  some 
of  which  are  referred  to  in  Hare  v.  Hollo- 
man,  supra,  all  of  which  recognize  the  imput- 
ed errors  and  imperfections  as  affecting  the 
regularity,  and  not  the  efficacy  of  the  judi- 
cial action  taken.*'  Hare  v.  Holloman,  94  N. 
G.  14.  And  in  Hughes  y.  Pritchard,  153  N. 
G.  135,  69  S.  B.  3,  138  Am.  St  Rep.  649,  we 
said:  "In  this  state,  where  a  defective  or 
incomplete  service  upon  such  Infants  has 
been  made,  but  a  guardian  ad  litem  has 
been  appointed  In  substantial  compliance 
with  the  requirements  of  section  406,  Re- 
visal,  and  the  court  has  proceeded  to  judg- 
ment in  the  action  or  proceedings,  such  de- 
fective or  Incomplete  service  upon  the  in- 
fants constitutes  but  an  Irregularity,  which 
renders  the  judgment  not  void,  but  voidable 
only,  which  cannot  be  collaterally  Impeach- 
ed, and  which  will  not  be  vacated  or  set 
aside  solely  for  such  irregularity,  when  the 
rights  of  bona  fide  purchasers  for  value  with- 
out notice  have  intervened.  The  reasoning 
which  induced  the  holding  that  such  defects 


rendered  the  judgment  merely  irregular  are 
stated  with  great  force  and  clearness  by 
Ruffin,  J.,  in  speaking  for  this  court  in  Sut- 
ton V.  Schonwald,  86  N.  G.  198  [41  Am.  Rep. 
455],  which  case  has  since  been  many  times 
cited  with  approval/'  Rackley  v.  Roberts, 
147  N.  G.  204,  60  S.  B.  975.  In  Garter  v. 
Rountree,  109  N.  G.  29,  13  S.  B.  716,  where 
it  appeared  that  an  infant  was  not  personal- 
ly served  with  process  in  a  proceeding  to  sell 
lands  for  assets,  but  service  was  made  upon 
his  mother  and  a  guardian  ad  litem  was 
appointed  to  protect  his  interests,  who  an- 
swered for  him,  it  was  held  that  the  judg- 
ment would  not  be  disturbed,  as  the  irreg- 
ularity was  cured  by  the  statute.  Gode,  § 
387;  Revisal,  |  448;  Gates  v.  Pickett,  97  N.  G. 
21,  1  S.  B.  763;  Fowler  v.  Poor,  93  N.  O. 
466;  Goffln  v.  Gooke,  106  N.  a  376,  11  S. 
E.  371;  Yarborough  v.  Moore,  151  N.  O. 
116,  65  S.  B.  763;  Williamson  v.  Hartman, 
92  N.  G.  236;  Howerton  v.  Sexton,  90  N.  G. 
581.  We  have  held  in  a  series  of  cases  that 
the  court  will  not  vacate  an  irregular  judg- 
ment against  an  Infant  as  of  course,  and  it 
will  not  do  so  when  it  appears  from  the  rec- 
ord, or  otherwise,  that  the  infant  has  suf- 
fered no  substantial  wrong,  and  the  rights  of 
innocent  third  parties,  who  have  purchased 
for  value  and  without  notice,  have  inter- 
vened and  will  be  prejudiced.  Syme  v. 
Trice,  96  N.  G.  243,  1  S.  B.  480;  Williamson 
V.  Hartman,  supra;  Howerton  y.  Sexton, 
supra. 

[6]  This  is  an  action  to  quiet  title  by  declar- 
ing void  the  judgment,  sale,  and  conveyance 
under  which  defendants  deraign  their  title, 
and  in  that  view  of  it  the  plaintifTs  cannot 
collaterally  assail  the  judicial  proceeding 
for  mere  irregularity.  It  is  not  void  on  its 
face,  as  we  have  shown.  If  they  wish  to  at- 
tack It  for  irregularity,  it  must  be  done  by 
motion  in  the  original  cause.  Rackley  v. 
Roberts,  147  N.  G.  201,  60  S.  B.  975,  and  cases 
cited.  As  said  in  Radcley  v.  Roberts:  ''We 
do  not  think  the  special  proceeding  could 
be  assailed  by  an  independent  action  for 
mere  irregularity.  The  plaintiff  should  have 
proceeded  by  motion  In  the  cause  to  set 
aside  the  judgment  as  U>  her.  Grant  v.  Har- 
rell,  109  N.  G.  78  [13  S.  B.  718];  Garter 
V.  Rountree,  109  N.  a  29  [13  S.  B.  716].  Be- 
fore the  adoption  of  the  reformed  procedure 
in  1868,  a  judgment  In  a  proceeding  to  sell 
land  for  assets  would  not  be  set  aside  upon 
the  application  of  a  minor  who  had  not  been 
served  with  process,  provided  a  guardian  ad 
litem  to  defend  his  interests  had  been  duly 
appointed  and  there  had  been  a  real  and 
bona  fide  defense  in  his  behalf.  Hare  v. 
Holloman,  94  N.  G.  14,  citing  Matthews  v. 
Joyce,  85  N".  0.  258,  and  other  cases.  See, 
also  Gates  v.  Pickett,  97  N.  Q  21,  1  S.  B.  763; 
Sledge  V.  Elliott,  116  N.  O.  712,  21  S.  B.  797. 
It  was  held  in  Hare  v.  Holloman  that  where 
infant  defendants  are  not  served  with  pro- 
cess, but  the  record  shows  that  a  guardian 
ad  litem  was  appointed  for  them,  who  pro- 
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eeeded  In  the  cause  and  defended  their  In- 
terests, the  decree  against  the  infants  is  not 
void  and  cannot  be  collaterally  impeached. 
This  was  said,  of  course,  with  reference  to 
the  practice  prior  to  1868" — citing  authori- 
ties. The  same  principle  obtains  at  this 
time,  since  the  enactment  of  the  statute,  which 
is  now  Revisal,  |  441,  in  cases  to  which  that 
section  applies.  The  record  in  this  case  on 
its  face  shows  that  the  court  had  jurisdiction 
of  the  cause  and  the  parties,  and  that  the 
decree  authorized  the  sale  of  the  land  for 
assets.  If,  in  fact,  jurisdiction  of  the  par- 
ties— that  is,  the  infants-Hlld  not  exist,  they 
could  have  the  judgment  set  aside  in  a  di- 
rect proceeding,  but  not  if  the  rights  of  an 
Innocent  purchaser,  for  value  and  without 
notice,  who  acted  upon  the  apparent  juris- 
diction of  the  court,  would  be  injuriously  af- 
fected. He  is  only  bound  to  see  that  the 
court  had  jurisdiction  of  the  parties  and  the 
subject-matter  of  the  proceedings,  and  that 
the  judgment  authorized  the  salB.  He  has 
the  right  to  act  upon  appearances  as  disclosed 
by  the  record,  although  the  facts  may  turn 
out  to  be  different  Fowler  y.  Poor,  93  N.  a 
466,  and  cases  cited.  A  contrary  doctrine 
would  be  fatal  to  judicial  sales  and  the  value 
of  titles  derived  under  them,  as  no  one  would 
buy  at  prices  at  all  approximating  the  true 
value  of  property,  if  he  supposed  that  his 
title  might  at  some  distant  day  be  declared 
void  because  of  some  irregularity  in  the 
proceeding,  altogether  unsuspected  by  him 
and  of  which  he  had  no  opportunity  to  in- 
form himself.  Sutton  v.  Schonwald,  86  N.  O. 
198,  41  Am.  Rep.  455;  Rackley  v.  Roberts, 
supra.  We  may  well  repeat  here  what  is 
said  in  Rackley  v.  Roberts,  147  N.  CX  at  page 
207,  60  S.  E.  at  page  977,  with  respect  to  the 
facts  of  that  case,  which  is  much  like  this: 
"While  it  may  not  be  necessary  to  the  de- 
cision of  this  appeal,  as  we  view  It,  to  con- 
sider what  may  be  the  rights  of  Mrs.  Rob- 
erts, as  an  innocent  purchaser,  for  all  the  facts 
in  regard  to  that  question  are  not  now  be- 
fore us,  it  may  be  well  to  refer  again  to 
the  general  doctrine  settled  by  this  court, 
to  the  effect  that,  when  there  is  a  purchase 
under  an  order  or  judgment,  the  purchaser 
need  only  inquire  If  upon  the  face  of  the 
record  the  court  apparently  has  jurisdiction 
of  the  parties  and  the  subject-matter,  in  or- 
der to  be  protected,  provided  he  buys  in  good 
faith  and  without  notice  of  any  actual  de- 
tect." Th«  decision  in  that  case  was  follow- 
ed by  a  motion  in  the  cause  to  set  aside  the 
Judgment  for  irregularity,  upon  the  ground 
that  process  had  not  actually  been  served 
upon  one  of  the  parties,  and  with  reference 
to  somewhat  similar  facts  in  that  case  (Gils- 
son  V.  Glisson,  153  N.  a  185,  69  S.  El  55), 
when  it  was  brought  to  this  court  by  appeal, 
Justice  Brown  said:  "It  is  true  that  courts 
have  power  to  correct  their  records  and  set 
aside  irregular  judgments  at  any  time,  but 
it  is  settled  practice  that  they  will  not  ex- 


ercise the  power  where  there  has  been  long 
delay  or  unexplained  and  unwarranted  lach- 
es on  the  part  of  those  seeking  relief  against 
the  judgment  Harrison  v.  Hargrove,  109 
N.  a  346  [13  S.  Bl  939];  Garter  v.  Roun- 
treev  supra.  The  decree  was  made  February 
9,  1883,  and  this  motion  made  December  16, 
1908.  The  administratrix  had  died  and  a 
quarter  of  a  century  elapsed  before  the  peti- 
tioners moved  in  this  cause.  This  is  certain- 
ly a  most  unreasonable  delay,  and  we  are 
unable  to  discover  anything  in  the  record 
which  excuses  it.  Coverture  is  no  excuse, 
and  even  that  would  not  help  Theododa 
Spellman,  who  became  discovert  in  1885.  Not 
only  do  petitioners  fall  to  offer  any  satis- 
factory excuse  for  such  laches,  but  they  fall 
to  allege  meritorious  grounds  for  the  relief 
asked.  It  is  true  they  vaguely  allege  in  their 
petition  *that  there  were  very  few  valid  and 
bona  ftde  debts  against  the  estate  of  the 
said  Daniel  Glisson,  and  this  affiant  verily 
believes  that  the  personal  property  would 
have  paid  said  debts.'  But  on  the  hearing 
they  offered  no  evidence  whatever  to  the 
court  in  support  of  such  belief,  and  nothing 
to  show  that  they  had  any  defense  against 
the  original  petition  to  sell  the  land  for  as- 
sets, even  if  the  decree  should  be  set  aside 
and  petitioners  permitted  to  answer.  They 
offered  nothing  tending  to  controvert  the 
allegations  of  the  original  petition.  Unless 
the  court,  can  now  see  reasonably  that  de- 
fendants had  a  good  defense,  or  that  they 
could  make  a  defense  that  would  affect  the 
judgment,  why  should  it  engage  in  the  vain 
work  of  setting  the  judgment  aside.  JeffHes 
v.  Aaron,  120  N.  0. 169  [26  S.  B.  696];  Cherry 
T.  Canal  Cb.,  140  N.  a  423  [53  S.  BL  138, 
111  Am.  St  Rep.  850,  6  Ann.  Oas.  143].* 
Williamson  v.  Hartman,  92  N.  O.  236. 

[7]  As  plaintiffs  are  remaindermen,  a  suit 
to  recover  possession  of  the  land,  as  in  one 
aspect  this  one  is,  would  not  be  affected  by 
the  statute  of  limitations  until  after  the  ex- 
piration of  the  life  estate  (Joyner  v.  Futrell* 
136  N.  a  301,  48  S.  E.  649;  Hallyburton 
v.  «lagle,  130  N.  C.  482,  41  S.  E.  877;  Wood- 
lief  V.  Wester,  136  N.  C.  162,  48  S.  m  578; 
Smith  V.  Proctor,  139  N.  C.  314,  61  8.  B.  889, 
2  L.  R.  A.  [N.  S.]  172),  but  a  proceeding  to 
vacate  the  judgment  does  not  rest  upon  the 
same  principle.  It  may  be  instituted  by  a 
party  to  the  judgment,  or  one  apparently  a 
party  and  who  may  be  prejudiced  by  it,  at 
any  time,  so  that  action  is  taken  seasonably 
and  ladties  cannot  be  Imputed  to  the  com- 
plaining party. 

In  this  case.  It  appears  that  the  grounds 
upon  which  the  prayer  for  relief  Is  predi- 
cated are  purely  technical,  and  not  at  all 
meritorious.  The  estate  of  Mr.  Arrington 
was  hopelessly  insolvent;  his  indebtedness 
far  exceeding  the  value  of  the  estate  left 
to  him  after  the  ravages  of  the  war.  The 
last  sale  of  the  Culpepper  place  was  made 
by  Mr.  Bunn,  the  administrator,  in  October^ 
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1877 — 35  years  ago—and  defendants,  bay- 
ing purchased  in  good  faith  and  for  fall  val- 
iie»  as  the  court  found  and  adjudged,  Al- 
tered into  possession  and  improved  the  land 
and  established  their  home  upon  the  premises. 
Plaintiffs  had  no  meritorious  defense  to  the 
proceeding  in  which  the  sale  of  the  land  was 
decreed,  and  if  for  any  cause,  sufficient  In 
law,  the  judgment  should  be  set  aside,  the 
land  would  have  to  be  resold  to  pay  the 
testator's  debts,  the  amount  of  which  has 
been  greatly  Increased  by  the  accumulated  in- 
terest Besides,  there  is  nothing  to  show  that 
the  interests  of  the  minors  were  not  proper- 
ly safeguarded  in  the  proceeding.  Their 
mother,  who  had  the  life  estate  in  the  land 
under  her  father's  will,  seeing  that  the  land 
must  IneYltably  be  sold  to  pay  his  debts, 
submitted  to  the  decree^  as  did  all  the  other 
heirs,  who  had  interests  more  valuable,  per- 
haps, as  would  appear,  than  those  of  the  in- 
fants, as  their  estates  had  vested  in  posses- 
sion. If  any  case  should  be  governed  by 
the  strict  application  of  the  principle  we  have 
stated,  this  is  the  one.  It  would  be  vain. 
Indeed,  if  we  should  disturb  the  judgment 
under  such  circumstances,  if  not  most  un- 
just and  inequitable. 

The  case  was  considered  and  decided  by 
the  learned  judge  upon  the  record  alone,  a 
bare  inspection  of  it,  as  upon  the  plea  of 
nul  tiel  record,  and,  even  in  that  view  of  it, 
we  conclude  that  there  was  error.  As  there 
is  no  ground  upon  which  the  plaintiffs  can 
succeed  in  the  action,  it  should  have  been 
dismissed,  and  that  course  will  be  taken  in 
the  court  below. 

Reversed. 

(140  N.  C.  828) 

STANLEY  T.   SOUTHERN  R.  CO. 

(Supreme  Court  of  North  Carolina.    Nov.  13, 

1912.) 

1.  Cabrikbs   (S  284*)— Pbotectxon  or  Pas- 
8enqer->Special  Ofticebs— Exoubsionb. 

A  railroad  under  Rev.  1905,  ft  2d05,  2606 
(Revisal  1908,  f  3757b),  had  the  light  to  swear 
in  officers  to  take  charge  of  an  excursion  train, 
and  was  bound  to  have  enough  officers  on  board 
to  preserve  order. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  M  1125»  1127-liaS,  1178,  1222; 
Dec.  Dig.  t  284.*] 

2.  Cabbiebs  (S  320*)— QuBsnoNB  tob  Jubt— 

£2VJDENCE. 

In  an  action  by  a  passenger  for  injuries 
received  at  the  hands  of  other  passengers,  evi- 
dence held  sufficient  to  talce  the  question  of  de- 
fendant's negligence  in  not  having  a  more  effi- 
cient force  in  charge  of  its  train  to  the  jury. 
[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Die.  §f  1118,  1126,  1149,  1153,  1160, 
1167,  1179,  1190,  1217,  1233,  1244,  1248,  1315- 
1325;    Dec.  Dig.  {  320.*] 

8.  Cahribbs   ({   320*)— Mixed   Tbaiks— Con- 

TBIBUTOBT   NBGLIQBNCB. 

In  an  action  by  a  passenger  for  injuries 
received  at  the  hands  of  colored  passengers, 
whether  plaintiff  was  gnilty  of  contributory 
negligence  in  going  to  the  platform  of  a  color- 
ed coach  to  help  out  a  friend  who  was  being 


brutally  beaten  by  the  negroes  hM,  nnder  the 
evidence,  for  the  jury. 

[Ed.  Note. — ^For  other  cases,  see  Carrlerst 
Cent  Die.  f$  1118,  1126,  1149,  1153,  1160, 
1167,  1179,  1190,  1217, 1233,  1244,  1248,  1315- 
1325;    Dec.  .Dig.  |  326.*] 

Brown,  J.,  dissenting. 

Appeal  from  Superior  Court,  Guilford 
County;   Whedbee,  Judge. 

Action  by  R.  T.  Stanley  against  the  South- 
ern Railroad  Company.  From  a  judgment 
of  nonsuit,  plaintiff  appeals.    Reversed. 

John  A  Barringer,  of  Qreensboro,  for  ap- 
pellant Wilson  &  Ferguson,  of  Greensboro^ 
for  appellee. 

CLARK,  C.  J.  The  plaintiff  was  a  white 
passenger  on  a  mixed  excursion  train  from 
Greensboro  to  Norfolk  and  return  in  Augustr 
1910.  There  were  12  or  14  cars  in  the  train. 
The  colored  passengers  were  in  the  forward 
cars  and  the  white  passengers  in  the  rear 
cars.  On  the  return,  Just  before  the  train 
arrived  at  Franklin,  Ya.,  the  plaintiff,  who 
was  riding  in  the  second  white  car  l)ehind 
the  rear  colored  car,  being  unable  to  get  a 
seat,  went  forward  to  find  a  friend,  Luther 
E^dmundson,  and,  as  he  got  to  the  front  door 
of  the  front  white  passenger  car,  he  saw 
eight  or  ten  negroes,  in  a  drunken  condition, 
Just  inside  the  rear  colored  coach  in  front  of 
him  trying  to  take  a  bottle  of  whisky  from 
Luther  Proctor,  another  white  man  whom  he 
knew.  According  to  his  evidence,  the  ne- 
groes had  knocked  Proctor  down,  and  were 
l)eating  him  over  the  head.  They  were  curs- 
ing, and  in  a  boisterous  condition.  The 
plaintiff  was  standing  in  the  door  of  the 
white  car  next  the  colored  coach  when  he 
saw  the  negroes  beating  Proctor  over  the 
head,  and  having  him  down  on  the  floor. 
Knowing  Proctor,  he  stepped  across  the  plat- 
form, and  caught  Proctor  by  the  arm,  and 
attempted  to  help  him  up.  When  he  did  so, 
the  negroes  began  to  curse  him,  and  one 
of  them  struck  him  over  the  head,  and  stag- 
gered him  to  the  platform.  Proctor  got  loose 
from  them,  and  the  plaintiff  then  undertook 
to  leave  the  negroes,  and  get  back  to  tlie 
white  car,  and,  as  he  got  back  to  the  door 
of  the  white  car,  one  of  the  negroes  shot 
him  through  the  body.  He  testified  that  he 
took  hold  of  Proctor,  and  pulled  hhn  out 
from  under  the  negroes  to  keep  them  from 
killing  him.  There  were  no  officers  in  sight 
at  the  time,  nor  any  on  the  train.  The  de- 
fendant had  no  one  aboard  except  an  engi- 
neer and  fireman  on  the  engine,  a  flagman, 
who  rode  In  the  rear  coach,  his  proper  place, 
a  conductor,  and  a  trainmaster.  There  were 
14  coaches  on  the  train.  Pistols  were  being 
flred  by  the  people  in  the  colored  car,  who 
were  rowdy  and  boisterous.  The  conductor, 
when  asked  why  he  did  not  keep  order,  said 
he  had  no  authority  to  arrest  them. 

[1]  Under  Rev.  1905,  If  2605,  2606  (Revis- 
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al  1908,  I  3757b),  the  railroad  bad  the  right 
to  swear  in  officers  at  Greensboro  to  take 
charge  of  the  excursion  train.  It  certainly 
was  the  duty  of  the  defendant  to  have  a 
sufficient  number  of  officers  in  possession  of 
the  train  to  preserve  order.  This  was  not 
done,  and,  indeed,  it  may  be  said  even  as  a 
matter  of  law  that  two  men,  the  conductor 
and  trainmaster,  were  not  force  enough  to 
preserve  order  in  a  mixed  excursion  train  of 
14  coaches,  especially  as  part  of  them  were 
white  and  part  colored,  and  there  was  drink- 
ing and  rowdyism  which  might  reasonably 
have  been  anticipated. 

[2]  The  evidence,  which  must  be  taken  In 
the  light  most  favorable  to  the  plaintiff, 
shows  that  the  negroes  were  drinking  in 
Norfolk ;  that  they  had  firearms  and  whisky, 
and  were  drinking  and  shooting  along  the 
trip  back.  Certainly  the  jury  might  well 
have  found,  if  the  evidence  had  been  sub- 
mltted  to  them,  that  the  defendant  was 
negligent  in  not  having  a  more  efficient 
force,  and  in  not  having  taken  more  effective 
precautions  to  prevent  such  an  occurrence  as 
this. 

[3]  It  was  argued  to  us  that  the  plaintiff 
was  guilty  of  contributory  negligence  in  go- 
ing into  the  colored  car;  but,  taking  his 
evidence  to  be  true,  he  was  standing  at  the 
front  end  of  the  white  coach,  and,  seeing  a 
white  man  being  brutally  treated  by  the  ne- 
groes and  in  danger  of  his  life,  he  went  for- 
ward a  few  feet  to  rescue  him.  It  cannot 
he  held  as  a  matter  of  law  that  this  was 
contributory  negligence.  The  plaintiff  was 
simply  obeying  the  most  ordinary  dictates  of 
humanity.  Upon  the  evidence  the  case 
should  have  been  sabmitted  to  the  jury,  with 
proper  instructions. 

The  judgment  of  nonsuit  is  reversed. 

ALLEN,  J^  concurs  in  result 

BROWN,  J.  (dissenting).  I  am  of  opinion 
that  the  motion  to  nonsuit  was  properly  al- 
lowed. As  I  read  the  record,  there  Is  no  just 
ground  upon  which  to  hold  the  defendant  li- 
able for  negligence  in  failing  to  protect  the 
plaintiff  in  a  sudden  affray  in  which  he 
voluntarily  took  part  without  reason  for  do- 
ing so.  The  carrier  is  not  an  insurer  of 
the  lives  of  Its  passengers,  and  is  not  re- 
quired to  foresee  and  guard  them  against  all 
assaults,  but  only  such  as  from  the  cir- 
cumstances may  reasonably  be  expected  to 
occur.  Penny  v.  Railway,  153  N.  C.  296,  69 
S.  B.  238,  32  L.  R.  A.  (N.  S.)  1209;  Britton 
V.  RaUway,  88  N.  0.  536,  43  Am.  Rep.  749. 
Mr.  Hutchinson  states  the  true  rule  as  fol- 
lows: *'The  negligence  for  which  the  car- 
rier is  held  liable  is  not  the  wrong  of  the 
fellow  passenger  or  the  stranger,  but  is  the 
negligent  omission  of  the  carrier's  servants 
to  prevent  the  wrong  from  being  committed. 
In  order  that  such  omission  may  constitute 


negligence,  there  is  Involved  the  essential  ele- 
ment that  the  carrier  or  his  servants  had 
knowledge,  or  with  proper  care  could  have 
had  knowledge,  that  the  wrong  was  immi- 
nent, and  that  he  had  such  knowledge  or  the 
opportunity  to  acquire  it  sufficiently  long  In 
advance  of  the  Infliction  of  the  wrong  upon 
the  passenger  to  have  prevented  it  with  the 
force  at  his  command."  Hutchinson  on 
Carriers,  §  980,  p.  1124,  and  cases  cited.  The 
Supreme  Court  of  Indiana  holds  that:  "If  a 
passenger  is  violently  assaulted'  or  ejected 
from  the  train  by  a  fellow  passenger  while 
the  conductor  is  absent,  or  attending  to  his 
duties  in  another  part  of  the  train,  not 
knowing  of  the  assault  or  that  it  was  threat^ 
ened,  the  carrier  cannot  be  held  liable  there- 
for." Railroad  v.  Arnold,  26  Ind.  App.  190, 
59  N.  E.  394.  In  that  case  many  authori- 
ties are  cited. 

I  am  unable  to  find  any  decided  case  or 
text-writer  which  warrants  holding  the  de- 
fendant liable  under  the  evidence  in  this 
case,  and  none  is  cited  in  the  opinion  of  the 
court 

aeo  N.  c.  414) 

BANK    OF   GLADE   SPRING    ▼.    McEWEN 

et  aL 

(Supreme  Court  of  North  Carolina.    Nov.  IB, 

1912.) 

1.  JuDQicENT  (t  91*)— Consent  Judqiobnt— 
Vacating. 

So  much  of  a  consent  judgment  which  did 
not  receive  the  consent  of  two  of  defendants 
and  prejudiced  their  rights  was  not  binding 
upon  them. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  150;    Dec.  Dig.  {  91.*] 

2.  Husband  and  Wife  (§  14*)— Estate  by 
ENTiBErriES— Rights  of  Obeditobs. 

The  court  could  not  sell  land  held  by  the 
entirety  without  the  consent  of  both  the  hus- 
band and  wife,  except  under  trust  deeds  ex- 
ecuted by  both  of  them,  and  hence  could  not 
sell  such  land  for  the  nusband's  debts  under 
a  purported  consent  judgment  entered  against 
them   without   their  consent. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  §S  71-89;  Dec  Dig.  | 
14.*] 

8.  Attorney  and  Client  (|  77*)— Authob- 

ITY. 

The  law  of  principal  and  agent  generally 
applies  to  the  relation  of  attorney  and  client; 
the  dient  being  bound  by  the  attorney's  acts 
within  the  scope  of  his  authority. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  Client,  Cent.  Dif?.  §f  88-90.  132,  136,  148, 
149;    Dec.  Dig.  |  77.*] 

4.  Attobney  and  Client  (|  101*)— Authob- 
ity— Collection  op  Deqt. 

An  attorney  for  the  collection  of  a  debt 
has  no  power  under  his  general  authority  to 
release  the  debtor  or  his  surety,  or  otherwise 
materially  jeopardize  his  client  s  interest 

[Bid.  Note.— For  other  cases,  see  Attorney 
and  Client,  Cent  Dig.  |t  209-216;  Dec.  Dig. 
i  101.*] 

6.  Attobney  and  Client   (J  77*)— Authob- 
ITY— Extent. 

An  attorney's  authority  extends  to  every- 
thing  necessary   to   protect   and   promote   his 
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client's  interests,  in  so  far  as  they  are  affected 
by  the  proceedings. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  GUent,  Gent  Big,  §§  88-90,  132,  136,  148, 
149;    Dec.  Dig.  |  77.*] 

6.  Attobnbt  and  Gusnt  (§  86* )— Axjthob- 
rrr  of  Attobnby  —  Bntbt  or  Consent 
Judgment. 

An  attorney  cannot  compromise  his  client's 
case  without  special  authority;  and  hence  an 
attorney  has  no  implied  authority  to  agree  to 
a  consent  judgment  which  prejudicially  affects 
his  client 

[Ed.  Note. — For  other  cases,  see  Attorney 
and  Glient,  Cent  Dig.  |  137;   Dec.  Dig.  S'85.*] 

7.  Attobnet  and  Client  (J  103*)— Authob- 

ITT— RaTIFICATTON. 

A  subsequent  ratification  of  an  attorney's 
acts,  if  made  by  the  client,  is  equivalent  to 
special  authority  previously  granted  to  do  such 
acts. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  Client,  Cent  Dig.  S  1&4;  Dec.  Dig.  t 
103.*] 

8.  Attobnet  and  Client  (|  83*)— Authob- 
rrr  of  Attobnet— Abbitbation. 

An  attorney  may  submit  the  case  to  arbi- 
tration without  his  client's  knowledge  or  con- 
sent;   that  being  one  mode  of  trial 

[Ed.  Note. — For  other  cases,  see  Attorney 
and  CUent  Cent  Dig.  §  X52;  Dea  Dig.  $  83.*] 

9.  Judgment  (|  90*)— Consent  Judgment- 
Vacating. 

While  the  court  had  power  to  wholly  set 
aside  a  consent  judgment,  it  could  not  elim- 
inate therefrom  only  the  part  which  prejudi- 
cially affected  two  of  defendants;  the  judg- 
ment being  based  upon  a  mutual  agreement  of 
the  parties. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  |S  148,  149;    Dec.  Dig.  |  90.^] 

10.  Judgment  (§  90*)— Consent  Judgment 
—Vacating. 

The  court  has  the  power  to  vacate  a  con- 
sent judgment  because  of  fraud,  mistake,  or 
for  unreality  of  consent,  providing  all  parties 
consent  to  the  vacation. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  SS  148,  149;   Dec  Dig.  |  90.^] 

11.  Equity  (S  06*)— Maxims. 

He  who  seeks  equity  must  do  equity. 
[Ed.    Note.— For    other    cases,    see    Equity, 
Cent  Dig.  §§  188-190;   Dec  Dig.  S  66.*] 

12.  Judgment  (|  90*)— Vacating- Belief 
Granted. 

Plaintiff,  a  judgment  creditor  of  one  de- 
fendant, sued  to  set  aside  a  conveyance  by 
defendant  and  his  wife,  and  also  a  conveyance 
by  defendant  in  trust  for  his  wife,  and  judg- 
ment of  cancellation  was  entered,  and  defend- 
ant moved  to  set  aside  the  verdict,  and,  after 
the  trial  judge  had  intimated  that  the  motion 
would  be  granted,  the  attorneys  of  the  parties 
agreed  to  a  consent  judgment  which  eliminated 
the  issue  of  fraud  as  to  the  defendant  receiv- 
ing the  first  conveyance  referred  to,  and  pro- 
vided that  the  land  described  therein  should  be 
sold  and  the  proceeds  applied,  first  to  the 
costs,  the  balance  to  the  payment  of  the  debt 
due  to  the  purchaser,  and  then  to  payment  of 
the  judgment  creditors,  any  surplus  to  be  paid 
to  defendant's  wife.  Held  that,  upon  granting 
a  motion  to  set  aside  the  consent  judgment 
because  it  was  not  consented  to  by  defendant 
and  his  wife,  equity  required  that  the  verdict 
and  judgment  be  wnolly  set  aside  so  as  to  per- 
mit the  case  to  stand  for  trial  on  the  issues 
made  in  the  cancellation  action,  in  view  of  the 
fact  that  defendants,  who  had  moved  for  a  new 
trial,  lost   their   right  to  appeal  to  have  the 


verdict  for  plaintiff  reviewed  because  of  the 
abortive  agreement 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  U  148,  149;   Dec  Dig.  |  90.^] 

Appeal  from  Superior  Court,  Ashe  County; 
Daniels,  Judge. 

Action  by  the  Bank  of  Glade  Spring  against 
S.  M.  McEwen  and  others.  From  an  order 
setting  aside  a  consent  judgment,  plaintiff 
appeals.     Reversed. 

T.  C.  Bowie,  of  Jefferson,  for  appellant 
R.  Lb  Ballon,  of  Jefferson,  for  appellees. 

WALKER,  J.  This  case  was  brought  here 
by  the  appeal  of  tiie  plaintiff  from  an  order 
upon  a  motion  of  the  defendants  to  set  aside 
a  consent  judgment,  and  presents  the  follow- 
ing facts: 

Plaintiff,  as  a  judgment  creditor  of  S.  M. 
McE>^en,  brought  an  action  by  the  above 
title  to  Impeach  and  set  aside  two  deeds  of 
trust,  one  executed  on  October  16,  1909,  by 
S.  M.  McEwen  and  his  wife,  Nannie  B.  Mc- 
Ewen, to  O.  I*.  Park,  as  trustee,  to  secure  a 
debt  due  to  W.  J.  McEwen  for  $2,500,  which 
amount  had  been  advanced  to  the  plaintiff 
by  said  W.  J.  McEwen  at  the  request  and 
for  the  benefit  of  the  defendant  S.  M.  Mc- 
Ewen, and  the  other  executed  on  October 
18,  1909,  by  the  said  S.  M.  McEwen  to  T.  E. 
Parker,  as  trustee,  for  the  benefit  of  Nannie 
B.  McEwen,  to  secure  the  payment  to  her 
of  $2,500,  which  she  had  loaned  to  her  hus- 
band, S.  M.  McEiWen.  Issues  were  submit- 
ted to  the  jury,  and  answered  as  follows: 

"(1)  Was  the  deed  of  trust  from  S.  M. 
McEwen  and  wife  to  O.  I*.  Park,  trustee, 
on  October  16,  1909,  made  with  the  Intent  to 
hinder,  delay,  defeat,  and  defraud  the  plain- 
tiff?   Answer:    Yes. 

"(2)  If  so,  did  W.  J.  McEwen  have  knowl- 
edge of  said  fraudulent  Intent  and  i>artici- 
pate  therein?    Answer:    Yes. 

'*(3)  Was  the  deed  of  trust  from  S.  M. 
McEwen  and  wife  to  Eugene  Parker,  trustee, 
on  October  18,  1909,  made  with  intent  to 
binder,  defeat,  delay,  and  defraud  the  plain- 
tiff?    Answer:    Yes. 

"(4)  If  so,  did  Nannie  B.  McEwen  have 
knowledge  of  the  fraudulent  Intent  of  her 
husband,  S.  M.  McEwen,  and  participate 
therein?    Answer:    Yes." 

Judgment  was  entered  upon  the  verdict 
to  the  effect  that  the  deeds  of  trust  should 
be  canceled,  and  defendant  W^  J.  McEwen 
having  moved  in  apt  time  to  set  aside  the 
verdict  to  the  extent  that  it  affected  bis  in- 
terests adversely,  and  the  judge  having  in- 
timated that  he  would  grant  the  motion,  the 
plaintiff's  and  defendants'  attorneys  agreed, 
at  the  suggestion  of  the  court,  that  the  equi- 
ties of  the  parties  should  be  adjusted  and 
settled  upon  the  following  basis:  The  issue 
of  fraud  as  to  W.  J.  McEwen  to  be  set  aside 
and  the  land  described  in  the  deed  of  trust 
to  G.  L.  Park  to  be  sold  and  the  proceeds  of 
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sale  to  be  applied,  first,  to  tbe  costs  of  the 
action,  and  tbe  balance  to  tlie  payment  of 
the  debt  for  $2,500  due  to  W.  J.  McESwen, 
and  then  to  the  payment  of  the  Judgment 
creditors,  and  any  surplus  to  be  paid  to 
Nannie  B.  McE'wen.  This  agreement  was 
Inserted  in  the  consent  judgment,  which  was 
signed  by  Judge  Lryon  and  the  attorneys  of 
the  respective  parties  at  fall  term,  1911. 
This  judgment  was  entered  without  the 
knowledge  or  consent  of  Mrs.  Nannie  B.  Mc- 
Ewen  or  her  husband,  and  without  any  au- 
thority given  by  them,  or  either  of  them,  to 
their  attorneys  to  consent  to  the  judgment, 
and  really  against  their  consent  These  de- 
fendants, after  having  successfully  applied 
for  an  injunction  to  Judge  W.  J.  Adams, 
moved  before  Judge  F.  A.  Daniels,  at  spring 
term,  1912,  to  set  aside  the  consent  decree, 
because  they  had  not,  in  fact,  agreed  there- 
to, and  had  given  no  authority  to  their  at- 
torneys to  do  so.  Judge  Daniels  found  and 
stated  the  facts  in  his  judgment  upon  the 
motion,  and,  among  others,  that  the  attor- 
neys acted  without  authority,  but,  instead  of 
setting  aside  the  judgment  in  toto,  he  modi- 
fled  it  by  striking  out  so  much  of  it  as  di- 
rected that  a  part  of  the  proceeds  of  the 
sale  of  the  second  tract  of  land  be  applied 
to  the  payment  of  the  judgment  creditors  of 
S.  M.  McEwen,  and  then  proceeded  to  order 
a  sale  of  the  land  first  described  in  the  deeds 
of  trust,  for  the  purpose  of  paying  the  costs 
and  the  debt  of  $2,500  due  to  W.  J.  McEiwen, 
and,  if  the  proceeds  of  that  sale  should 
prove  insufficient  for  the  designated  purpose, 
then  that  the  tract  last  described  should  be 
sold  to  pay  any  balance  due,  with  a  direction 
that  the  surplus,  if  any,  should  be  paid  to 
S.  M.  McEwen  and  wife,  Nannie  B.  McEwen. 
Plaintiff  excepted  to  this  judgment,  and  ap- 
pealed. 

[1]  The  learned  judge  was  manifestly  right 
in  holding  that  so  much  of  the  alleged  con- 
sent judgment,  signed  by  Judge  I^dn,  as  did 
not  receive  the  consent  of  the  defendants  S. 
M.  McEiWen  and  wife,  Nannie  B.  McEwen, 
and  which  prejudiced  their  rights,  was  not 
binding  upon  them,  but,  instead  of  amending 
or  reforming  the  judgment,  he  should  have 
set  it  aside  altogether.  It  appears  that  the 
defendants  McEwen  and  wife  held  the  land 
by  entireties,  and  it  is  insisted  by  their 
counsel  that  it  could  not  be  sold  to  pay  the 
judgement  creditors  of  the  husband,  unless 
with  the  consent  of  both,  and  only  to  the 
extent  that  they  had  incumbered  it,  and  the 
court  could  not  sell  it  without  their  con- 
sent, which  was  not  given.  They  rely  on 
Bruce  v.  Nicholson.  109  N.  C.  202,  13  S.  E. 
790,  26  Am.  St.  Rep.  562,  where  it  was  held 
by  this  court:  ** Under  a  conveyance  of  land 
in  fee  to  husband  and  wife,  they  take,  not 
as  tenants  in  common,  or  joint  tenants,  but 
by  entireties  with  the  right  of  survivorship, 
each  being  seised  per  tout  et  non  per  my. 
Neither  can  convey  or  incumber  the  estate 


without  the  assent  of  the  other,  nor  can  the 
interest  of  either  become  subject  to  the  lien, 
or  any  proceeding  to  sell  for  the  satisfaction 
of  any  judgment  during  their  Joint  lives. 
*  *  *  The  nature  of  this  estate  forbids 
and  prevents  the  sale  or  disposal  of  it,  or  any 
part  of  it,  by  the  husband  or  wife  without 
the  assent  of  both.  The  whole  must  remain 
to  the  survivor.  The  husband  cannot  con- 
vey, incumber,  or  at  all  prejudice 'such  es- 
tate to  any  greater  extent  than  if  it  rested 
in  the  wife  exclusively  In  her  own  right. 
He  has  no  such  estate  as  he  can  dispose  of 
to  the  prejudice  of  the  wife's  estate.  The 
unity  of  the  husband  and  wife  as  one  per- 
son, and  the  ownership  of  the  estate  by  that 
person,  prevents  the  disposition  of  It  other- 
wise than  jointly.  As  a  consequence  neither 
the  interest  of  the  husband  nor  that  of  the 
wife  can  be  sold  under  execution  so  as  to 
pass  away  title  during  their  joint  lives,  or 
as  against  the  survivor  after  the  death  of 
one  of  them.  It  is  said  in  Borer  on  Judicial 
Sales  that  'no  proceeding  against  one  of 
them  during  their  joint  lives  will,  by  sale, 
affect  the  title  to  the  property  as  against 
the  other  one  as  survivor,  or  as  against  the 
two  during  their  joint  lives.  Neither  party 
to  such  tenancy  can  sell  or  convey  his  or 
her  interest*  for  it  is  incapable  of  being 
separated.*  He  cites  many  authorities  to 
8upiK)rt  what  he  thus  says.  Indeed,  it  seems 
that  the  estate  is  not  that  of  the  husband 
or  the  wife.  It  belongs  to  that  third  per- 
son recognized  by  the  law,  the  husband  and 
the  wife.  It  requires  the  co-operation  of 
both  to  dispose  of  it  effectually.  Rorer,  Ju- 
dicial Sales,  I  549;  Freeman,  Cotenancy,  H 
73,  74;  4  Kent,  362;  Simon  ton  y.  Cornelius, 
98  N.  C.  433  [4  S.  EL  38]."  The  law,  as  thus 
stated,  may  be  subject  to  some  qualification 
not  applicable  to  the  facts  of  tbia  case,  and 
therefore  not  considered. 

[2]  The  principle  of  law  as  to  an  estate  by 
entireties  is  merely  noticed  to  show  that  in 
this  case  the  court  could  not  sell  the  land 
held  in  entireties,  except  under  the  deeds 
of  trust,  without  the  consent  of  defendants, 
as  that  matter  was  not  involved  in  the  suit. 
It  amounted  to  Illegal  sequestration.  It  Is 
found  by  Judge  Daniels  that  defendants,  Mc- 
Ewen and  wife,  never  consented  to  the  judg- 
ment, and  that  counsel  had  no  authority  to 
consent  for  them.  This  was  known  to  plain- 
tiffs at  the  time  the  consent  Judgment  was 
entered,  for  it  was  stated  in  open  court  by 
defendants*  counsel  that  they  had  not  con> 
suited  with  their  clients  in  regard*  to  the 
proposed  consent  judgment,  as  they  lived 
at  a  great  distance,  in  Tennessee,  and  there 
was  no  chance  of  doing  so. 

[3]  Where  the  relation  of  attorney  and 
client  exists,  the  law  of  principal  and  agent 
is  generally  applicable,  and  the  client  is 
bound,  according  to  the  ordinary  rules  of 
agency,  by  the  acts  of  his  attorney  within 
the  scope  of  his  authority.    4  Cyc.  932.    The 
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power  of  an  attorney,  with  reference  to  the 
release  of  his  client's  interests^  is  fully  con- 
sidered in  HaU  V.  Presnell,  157  N.  O.  290, 
72  S.  E.  d85,  and  we  therein  said:  ''As  said 
in  Bank  v.  Hay,  143  N.  G.  326  [55  S.  £2. 
811]:  *There  is  a  general  rule  that,  when 
one  deals  with  an  agent,  it  behooves  him 
to  ascertain  correctly  the  scope  and  extent 
of  his  authority  to  contract  for  and  in  be- 
half of  his  alleged  principal,  for,  under  any 
other  rule,  it  is  said  every  principal  would 
be  at  the  mercy  of  his  agent,  however  care- 
fully he  might  limit  his  authority.  The 
power  of  an  agent  Is  not  unlimited  unless 
in  some  way  it  either  expressly  or  impliedly 
appears  to  be  so,  an^  the  person  who  pro- 
poses to  contract  with  him  as  agent  for  his 
principal  should  first  inform  himself  where 
his  authority  stops  or  how  far  his  commis- 
sion goes,  before  he  closes  the  bargain  with 
him.  Briggs  v.  Insurance  Co^  88  N.  0.  141; 
Ferguson  v.  Mfg.  Go.,  118  N.  C.  946  [24  8. 
B.  710].*  No  one  could  reasonably  suppose 
that  it  was  within  the  scope  of  an  attor- 
ney's authority  to  release  a  debt  or  any 
party  to  a  note,  or  to  do  anythini^  which 
would  have  that  tfect,  when  his  commis- 
sion extended  only  to  the  collection  of  the 
debt.  It  is  stated  in  the  books  that  an  at- 
torney has  no  implied  authority  to  work  any 
discharge  of  a  debtor  but  upon  actual  pay- 
ment of  the  full  amount  of  the  debt  and 
that  in  money.  He  cannot  release  sureties 
or  indorsers  nor  enter  a  retraxit,  when  it  is 
a  final  bar  (Lambert  ▼.  Sanford,  2  Blackf. 
[Ind.]  137,  18  Am.  Dec  149),  nor  release  a 
witness  (Wood  v.  Hopkins,  8  N.  J.  Law,  689: 
Campbell  v.  Kincaid,  8  T.  B.  Mon.  [Ky.]  68), 
nor  a  party  in  interest  (Succession  of  Weigel, 
18  La.  Ann.  49).  It  Is  a  general  rule  that 
an  attorney  who  in  many  respects  is  con- 
sidered as  a  mere  agent  cannot  waive  any 
of  the  substantial  rights  of  his  client  with- 
out the  latter's  consent,  and  in  such  a  case 
he  is  not  barred  thereby  without  ratifica- 
tion, or  something  which  amounts  to  an  es- 
toppel, to  deny  his  attorney's  authority. 
These  principles  will  be  found  to  be  sus- 
tained by  the  following  authorities:  Weeks 
on  Attorneys,  §  219,  and  cases  cited  in  the 
notes;  Savings  Inst  v.  Chinn,  70  Ky.  (7 
■Bush)  689;  Ireland  v.  Todd,  36  Me.  149; 
Oivens  ▼.  Briscoe,  3  J.  J.  Marsh.  (Ky.)  529; 
Union  Bank  v.  Govan,  10  Smedes  &  M. 
(Miss.)  333,  and  cases  cited;  Tankersley  v. 
Anderson,  4  Desaus.  (S.  C.)  44;  Terhune  v. 
Cotton,  10  N.  J.  Eq.  21.*'  In  Savory  v. 
Chapman,  39  E.  G.  L.  242  (11  Ad.  Ell.  829), 
Justice  Patteson  lays  down  the  law  upon 
this  subject  very  clearly  and  succinctly,  and 
what  is  stated  in  the  snme  case  by  Justice 
Coleridge  is  so  appropriate  to  the  facts  in 
our  record  that  we  quote  it  as  he  said  it: 
"'A  party  Is  bound  to  know  the  legal  quali- 
fications of  persons  filling  certain  employ- 
ments. The  question,  therefore,  turns  on 
the  authority  of  the  attorney;   and  'there  is 
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nothing  here  to  show  that  he  had  any,  either 
in  his  general  character  or  with  reference 
to  the  circumstances  of  the  suit  He  could, 
as  it  appears  here,  be  only  an  agent  de 
facto;  and  there  is  nothing  shown  to  make 
him  one  for  the  present  purpose.' 

[4]  "It  seems,  therefore,  to  be  the  general- 
ly accepted  doctrine  that  an  attorney  charg- 
ed with  the  collection  of  a  debt  has  no  pow- 
er, in  virtue  of  his  general  authority,  to  do 
any  act  which  will  either  release  his  client's 
debtor  or  his  surety,  nor  can  he  materially 
jeopardize  his  client's  interest  in  any  way." 

[5]  An  attorney  at  law  is  an  officer  in  a 
court  of  Justice  who  is  employed  by  a  party 
in  a  cause  to  manage  the  same  for  him  (4 
Cyc.  897),  and  his  client  is  concluded  by  his 
acts  done  within  the  range  of  his  authority. 
*'An  attorney's  authority  is  not  limited  to 
the  mere  prosecution  of  the  suit,  but  extends 
to  everything  necessary  to  the  protection  and 
promotion  of  the  interests  committed  to  his 
care,  so  far  as  they  are  affected  by  proceed- 
ings in  the  court  where  he  represents  his 
client"    4  Cyc.  934,  and  cases  cited. 

[6]  An  attorney  cannot  compromise  his 
client's  case  without  special  authority  to  do 
so,  nor  can  he,  without  such  authority,  re- 
ceive in  payment  of  a  debt  due  his  client 
anything  except  the  legal  currency  of  the 
country  or  bills  which  pass  as  money  at 
their  par  value  by  the  common  consent  of 
the  community. 

[7]  A  subsequent  ratification  of  the  acts  of 
the  attorney  is  equivalent  to  a  special  au- 
thority previously  granted  to  do  those  acts, 
but  it  must  be  the  ratification  of  the  client 
himself,  and  not  of  his  agent  Moye  v.  Gog- 
dell,  69  N.  C.  93,  headnote.  In  Alspaugh  v. 
Jones,  64  N.  G.  32,  where  the  question  of 
authority  from  client  to  attorney,  and  the 
extent  of  that  authority  was  before  the 
court.  Justice  Settle,  in  writing  the  opinion 
of  this  court  said:  ''His  honor  should  have 
left  it  to  the  Jury  to  say  whether  or  not  he 
was  the  attorney  of  the  plaintiff,  and,  if  he 
was,  it  was  for  them  to  find  how  far  his 
authority   extended." 

[8]  An  attorney  may  submit  his  client's 
cause  to  arbitration  without  his  knowlei3ge 
or  consent,  as  this  is  one  of  the  modes  of 
trial,  and  the  client's  assent  to  it  is  implied, 
and,  if  it  is  wrongfully  done,  the  client's 
remedy  is  an  action  against  the  attorney 
for  damages  (Thomas  v.  Hews,  2  G.  &  M.  327), 
but  he  cannot  compromise  his  client's  case 
without  his  authority  (Holker  v.  Parker,  7 
Granch,  436,  3  L.  Ed.  396).  These  principles 
were  approved  and  applied  in  the*  leading 
case  of  Morris  v.  Grier,  76  N.  C.  410,  which 
cites  in  support  of  them  Jenkins  v.  Gil- 
lespie, 10  Smedes  &  M.  (Miss.)  31,  48  Am. 
Dec.  732;  Rex  v.  Hill.  7  Price.  630;  Moye 
V.  Cogdell,  supra;  Thomas  v.  Hews,  supra; 
Buckland  v.  Conway,  16  Mass.  396;  Holker 
V.  Parker,  supra.  ''Although  counsel  has 
complete  authority  over  the  suit  the  mode 
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of  conducting  it,  and  all  that  is  incident  to 
it,  such  as  withdrawing  the  record,  with- 
drawing a  Juror,  calling  no  witnesses,  and 
other  matters  which  properly  belong  to  the 
suit,  and  the  management  and  conduct  of 
the  trial,  he  has  not,  by  virtue  of  his  retain- 
er in  the  suit,  any  power  over  matters  which 
are  collateral  to  it**  Pollock,  Ch.  Baron, 
in  Swinfen  v.  Chelmsford,  2  L.  T.  N.  S.  406. 
Mr.  Weeks  says  an  attorney  in  the  manage- 
ment of  a  suit  has  a  very  extensive  author- 
ity, which  springs  from  his  general  retainer. 
He  has  the  free  and  full  control  of  a  case  in 
its  ordinary  incidents,  and  to  this  extent  he 
is  not  bound  or  required  to  consult  his  client 
(section  220),  and  that  an  agreement  to  refer 
the  cause,  or  to  arbitrate,  comes  within  the 
scope  of  the  attorney's  general  authority, 
the  weight  of  authority  being  to  the  effect 
that  he  cannot  compromise  his  client's  in- 
terests, citing  Holker  v.  Parker,  supra,  in 
which  Chief  Justice  Marshall,  delivering  the 
opinion,  said  that  the  client  is  not  bound 
by  a  compromise  made  by  his  attorney  with- 
out his  consent,  and  the  compromise  and 
judgment  entered  therein  in  that  case  was 
of  no  effect,  as  the  attorney  had  exceeded 
his  authority.  Weeks  on  Attorneys,  S  228, 
p.  398.  But  it  is  clear  that  the  general  au- 
thority of  an  attorney,  under  his  retainer, 
does  not  include  the  power  to  sell  or  release 
his  client's  property.  He  must  have  special 
authority  or  instructions  for  that  purpose. 
Weeks,  §  219.  Having  settled  this  question 
as  to  the  scope  of  an  attorney's  authority, 
and  remarking  that  in  this  case  plaintiff  had 
notice  that  they  did  not  profess  to  act  with 
special  authority  to  agree  to  a  sale  of  the 
land  held  by  entireties,  we  proceed  to  a 
consideration  of  the  next  and  last  question. 
[8]  The  court  had  the  power  to  set  aside 
the  decree  as  a  whole,  but  not  to  eliminate 
from  it  that  part  only  which  affected  the  de- 
fendants, McEwen  and  wife,  prejudicially. 
The  agreements  of  the  parties  were  recipro- 
cal, and  each  was  the  consideration  for  the 
other.  If  you  take  out  what  hurts  the  said 
defendants,  what  is  left  is  not  what  was 
agreed  to.  The  plaintiff  might  well  say,  "I 
made  no  such  contract"  (non  hoc  in  federa 
veni).  Besides,  the  supposed  voluntary  re- 
linquishment by  defendants  of  their  land  to 
sale  formed  the  consideration  for  plaintiff's 
release  of  certain  of  its  rights.  Equity  and 
common  fairness,  therefore,  demand  that  the 
entire  decree  be  vacated.  We  said  in  Mas- 
sey  V.  Barbee,  138  N.  C.84,  SOS.  B.  567:  "He 
must  abide  by  that  Judgment,  as  it  was 
written  with  his  consent.  The  court  cannot 
change  it,  but  can  only  construe  its  provi- 
siona  We  find  no  expression  in  the  Judg- 
ment indicative  of  such  an  understanding, 
and  there  is  no  rule  of  law  by  which  we 
are  authorized  to  read  it  into  the  contract  of 
the  parties,  or  by  construction  to  give  the 
latter  a  meaning  which  its  words  will  not 
warrant.  We  have  no  more  right  to  con- 
strue the  agreement  of  the  parties  contrary 


to  its  spirit  and  intent  than  we  have  to  vary 
or  modify  its  terms  without  the  consent  of 
the  parties.  The  rights  of  the  parties  must 
be  determined  solely  by  the  Judgment  to 
which  they  have  assented.  The  law  will  not 
even  inquire  into  the  reason  for  making  the 
decree,  it  being  considered  in  truth  the  de^ 
cree  of  the  parties,  though  it  be  also  the  de- 
cree of  the  court,  and  their  will  stands  as 
a  sufiicient  reason  for  it  Wilcox  v.  Wilcox, 
36  N.  C.  36.  It  must  therefore  be  interpret- 
ed as  they  have  written  it,  and  not  other- 
wise." In  that  case  we  relied  on  what  is 
so  clearly  stated  by  Justice  Dillard,  one  of 
the  best  of  our  chancellors  and  Judicial 
writers,  in  Edney  v.  ^dney,  81  N.  C.  1,  to 
this  effect:  "A  decree  by  consent,  as  such, 
must  stand  and  operate  as  an  entirety  or  be 
vacated  altogether,  unless  the  parties  by  .a 
like  consent  shall  agree  upon  and  incorpo- 
rate into  it  an  alteration  or  modification. 
If  a  clause  be  stricken  out  against  the  will 
of  a  party,  then  it  is  no  longer  a  consent 
decree,  nor  is  it  a  decree  of  the  court,  for 
the  court  never  made  it"  The  same  was 
substantially  said  in  Vaughan  v.  Grooch,  92 
N.  C.  524,  also  cited  in  Massey  v.  Barbee: 
''The  Judgment,  or  as  it  is  termed,  the  de- 
cree, is  by  consent  the  act  of  the  parties 
rather  than  (the  act)  of  the  court,  and  it 
can  only  be  modified  or  changed  by  the  same 
concurring  agencies  that  first  gave  it  form, 
and  whatever  has  been  legitimately  and  in 
good  ftiith  done  in  carrying  out  its  provi- 
sions must  remain  undisturbed."  "If  a  Judg- 
ment has  been  irregularly  entered,  or  fails 
to  contain  all  that  is  essential  to  it  or  to  ex- 
press the  true  sentence  of  the  court,  in  con- 
sequence of  clerical  errors  or  omissions,  it 
may  be  completed  by  an  order  nunc  pro 
tunc,  or  may  be  set  aside  and  the  true  and 
correct  Judgment  entered  nunc  pro  tunc. 
The  power  to  order  the  entry  of  Judgment 
nunc  pro  tunc  cannot  be  used  for  the  pur- 
pose of  correcting  errors  or  omissions  of  the 
court  This  procedure  cannot  be  employed 
to  enter  a  Judgment  where  the  court  wholly 
failed  to  render  any  Judgment  at  the  prop- 
er time,  or  to  change  the  Judgment  actually 
rendered  to  one  which  it  neither  rendered 
nor  intended  to  render,  or  where  the  fault 
in  the  original  Judgment  is  that  it  is  wrong 
as  a  matter  of  law,  or  to  allow  the  court  to 
review  and  reverse  its  action  in  respect  to 
what  it  formerly  refused  to  do  or  assent  to." 
23  Oyc.  843,  844.  The  correct  procedure  is 
stated  in  Aronson  v.  Sire,  85  App.  Div.  607, 
83  N.  y.  Supp.  362  (1903):  "An  interlocutory 
Judgment,  in  strict  accordance  with  a  stipu- 
lation entered  into  between  the  parties,  can- 
not be  amended  on  a  motion  made  by  one 
of  the  parties  and  opposed  by  the  other. 
The  remedy  of  the  party  objecting  to  the 
form  of  the  Judgment  is  to  make  a  motion 
to  be  relieved  from  the  stipulation  and  to 
have  the  Judgment  vacated." 

[10]  A  court  has  the  power  to  open  or  va- 
cate a  Judgment  which  appears  to  have  been 
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entered  by  consent  or  agreement  of  the  par- 
ties on  adequate  grounds — e.  g.,  fraud  or 
mistake  or  the  real  absence  of  consent,  if 
8o  found — but  it  cannot  alter  or  correct  it, 
except  with  the  consent  of  all  the  parties 
affected  by  the  judgment  23  Cyc.  733.  In 
the  case  of  Foley  y.  Gatliff,  43  S.  W.  190, 
19  Ky.  Law  Rep.  1103,  a  special  Judgment 
was  yacated  because  entered  with  the  con- 
sent of  an  unauthorized  attorney,  but  it  was 
entirely  set  aside  and  not  only  in  part  and 
to  the  detriment  of  one  of  the  parties. 

[11]  He  who  asks  equity  must  do  equity. 
The  court  will  not  award  relief  for  the  de- 
fendants  to  the  prejudice  of  their  adyersary, 
who  has,  at  least,  an  equal  equity.  The  au- 
thorities dted  by  plaintifTs  counsel,  to  the 
effect  that  a  consent  order  cannot  be  ya- 
cated except  by  consent  of  all  the  parties, 
are  not  in  point,  as  in  them  the  attorneys 
were  only  exercising  their  ordinary  func- 
tions in  the  prosecution  or  defense  of  the 
suits,  and  were  not  giying  away  their 
client's  rights,  which  were  not  inyolved 
therein,  being  entirely  collateral.  The  yery 
nature  of  the  transaction  here  was  notice 
to  the  plaintiff  of  a  lack  of  authority  in  the 
attorney,  and,  moreoy^r,  the  plaintiff  had 
actual  notice  of  it,  as  the  Judge  finds.  Be- 
sides, in  the  cases  cited  by  counsel  for  plain- 
tiff, it  was  assumed,  or  was  the  case,  that 
consent  had  actually  been  giyen,  and  the  at- 
tempt was  to  amend  the  agreement^  or  ignor- 
ing or  repudiating  the  consent,  to  yacate  it. 
Such  was  the  fact  in  Stump  y.  Long,  8^  N. 
C.  616;  McEachem  y.  Kerchner,  90  N.  C. 
177.  In  Henry  y.  HUlliard,  120  N.  C.  479, 
27  S.  E.  130.  the  consent  to  the  ordep  was 
the  exercise  of  one  of  the  inherent  rights 
of  the  attorney  and  within  the  general  scope 
of  his  authority  under  his  retainer.  It  re- 
lated to  the  proceedings  in  the  cause.  The 
case  of  Ladd  y.  Teague,  126  N.  G.  544,  36  S. 
E.  45,  which  has  been  called  to  our  atten- 
tion, stands  upon  the  same  footing.  It  was 
there  a  waiver  of  a  Jury  trial  and  a  consent 
**that  the  Judge  might  find  the  f^cts  and  ad- 
judge upon  them  according  to  the  law."  It 
rests  upon  the  same  principle  as  the  attor- 
ney's power  to  consent  to  a  reference,  and 
relates  to  a  question  of  practice  or  proce- 
dure. The  attorney  is  intrusted  with  the 
management  of  the  case,  and  his  authority 
in  this  respect  is,  as  a  general  rule,  plen- 
ary. As  to  all  matters  coming  legitimately 
within  its  scope,  he  represents  his  client  ful- 
ly, and  the  latter  is  bound  by  his  acts  simply 
because  he  has  clothed  him  with  this  gen- 
eral authority.  In  Uniyersity  y.  Lassiter, 
83  N.  C.  3S,  the  attorney  appeared  officious- 
ly and  his  ostensible  client  could  not  take 
advantage  of  his  opponent  in  the  suit  or  of 
persons  who  acquired  rights  upon  the  faith 
of  his  act,  if  he  was  solvent  and  responsible. 
But  in  our  case  plaintiff,  as  we  have  said, 
was  forewarned,  and  can  raise  no  such  ques- 
tion. 

Defendant  contends  that  the  Judgment  can 


f  be  modified  in  part,  and  reasons  substantial- 
ly in  this  wise:  **If  it  is  found  as  a  f^ct  that 
an  error  has  been  committed,  along  with  an 
act  of  right,  then  are  we  required  to  undo 
the  righteous  act  in  order  to  correct  the 
evil?  The  idea  that  a  court  cannot  correct 
its  mistakes  is  too  antiquated  to  admit  of 
argument  This  question  was  ably  fought 
out  during  the  reign  of  James  I  of  England, 
when  equity  first  began  to  exercise  the  pow- 
er to  set  aside  and  modify  judgments  at 
law.  In  that  great  controversy  Lord  Coke 
defended  the  time-honored  practices  of  the 
courts  at  law,  while  Lord  Ellesmere  defend- 
ed the  advanced  idea  of  giving  to  the  courts 
of  equity  the  right  to  set  aside  or  to  modify 
Judgments  at  law.  In  that  well-fought  le- 
gal battle,  equity  won  (and  we  add,  as  all 
good  causes  should  win),  and  Its  protecting 
arm  has  ever  since  been  thrown  around  un- 
fortunate litigants.  1  Story's  Eq.  i  51; 
Spence,  Chanc.  Jur.  p.  674."  But  the  au- 
thorities, supra,  and  others  cited,  refer  to 
ordinary  Judgments  in  invitum,  and  not  to 
those  rendered  by  consent  If  the  court 
should  withdraw  an  essential  part  of  the 
judgment,  which  was  entered  by  consent,  it 
would  surely  destroy  the  agreement,  and  this 
it  has  no  power  to  do.  As  Judge  Gaston 
said  in  Wilcox  v.  Wilcox,  36  N.  C.  at  page 
41,  we  can  very  well  understand  the  proprie- 
ty  of  the  court  refusing  to  rehear  a  decree 
rendered  by  consent,  because  it  is  In  truth, 
the  decree  of  the  parties,  and  in  such  a  case 
their  will  is  a  sufl^cient  reason  for  it  (stat 
pro  ratione  voluntas).  The  court  takes  no 
part  in  the  formation  of  the  consent,  but 
merely  enters  its  decree  in  conformity  there- 
with. But,  before  there  can  be  such  a  decree, 
it  is  absolutely  necessary  that  there  should 
have  been  a  previous  consent  of  the  parties  to 
be  affected  thereby.  This  constitutes  the  au- 
thority of  the  court  to  enter  its  decree,  and 
is  the  essential  basis  of  Its  action.  Chief 
Justice  Smith,  in  the  case  of  Vaughan  v. 
Gooch,  92  N.  C.  624,  recognizes  the  princi- 
ples herein  stated,  and  discusses  them  at 
length,  as  does  the  court  in  McEachem  v. 
Kerchner,  90  N.  O.  177. 

112]  What  judgment  to  render  here  pre- 
sents a  more  serious  and  difficult  problem, 
but  we  have  concluded  that,  as  by  the  abor- 
tive agreement,  the  defendants  have  lost 
their  right  to  prosecute  an  appeal  to  this 
court  from  the  verdict,  having  moved  for 
a  new  trial  in  due  time  for  that  purpose, 
and  the  judge  having  left  the  district,  the 
only  equitable  thing  left  for  us  to  do  is  to 
set  aside  the  verdict  and  Judgment  in  anal- 
ogy to  those  cases  where  some  accident — 
e.  g.,  loss  of  papers — ^has  thwarted  the  ap- 
peal. The  parties  can  give  a  fresh  consent, 
or  can  start  anew  from  the  beginning  and 
try  out  the  issue  of  fraud  to  a  final  decree. 
It  is  therefore  ordered  that  the  Judgments 
of  Judge  Daniels  and  of  Judge  Lyon  be 
set  aside  and  also  the  verdict,  and  that  the 
case  stand  for  trial  upon  the  issues  Joined 
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between  the  partlee.  We  have  not  adverted 
to  the  form  of  the  proceeding,  aa  being  a 
motion  and  not  an  independent  action,  as 
no  point  was  made  in  respect  to  it,  and  we 
are  not  therefore  called  npon  to  express  an3^ 
opinion  in  regard  to  it  We  consider  that 
the  parties  have  elected  to  place  the  ded- 
'^ion  upon  the  real  merits  of  the  controver- 
sy, without  regard  to  mere  form,  so  that 
their  rights  may  the  more  speedily  be  deter* 
mined.  It  is  not  Intended  to  Intimate  that 
a  motion  Is  not  the  proper  remedy. 

We  are  Indebted  to  counsel  for  their  ex- 
cellent brief^  filed  In  the  cause,  which  ex- 
hibit unusual  ability  and  research,  and  have 
been  of  great  utility  to  us  in  the  investiga- 
tion of  the  Important  questions  involved. 

We  must  declare  that  there  was  error  in 
the  proceedings  and  Judgment  of  the  court 
below. 

B^or. 


(100  N.  C.  S68) 

PBNDBR  V.  Oirr  OP  SALISBURY. 

(Supreme  Court  of  North  Oarolimu    Nov.  13, 

1912.) 

1.  MUNIOIPAI,  GOBPOBATIONS  (i  812*)  —  AC- 
TIONS —  Notice  of  Claim  of  Injubt— Nk- 

CE8STTT 

Salisbury  City  Charter  (Priv.  Laws  1809,  a 
186)  1 92,  provides  that  no  action  shall  be  main- 
tained against  said  dty  upon  any  claim  or  de- 
mand whatsoever  of  any  kind  or  character  until 
claimant  shall  have  first  presented  his  claim  in 
writing  to  the  board  of  alaermen,  and  the  board 
shall  have  declined  to  pay  it,  or  for  10  days 
after  such  presentation  neglected  to  enter  its 
determination  thereon,  and  section  93  provides 
that  no  action  for  damages  against  the  city  of 
any  character  to  either  person  or  property  shall 
be  instituted,  unless  within  90  days  after  the 
injury  complainant  or  his  administrators  shall 
have  given  written  notice  to  the  board  of  alder- 
men of  such  injury.  Held^  that  the  statute 
would  include  every  claim  or  demand  arising 
against  the  city,  and  would  require  a  written 
notice  to  the  board  of  aldermen  of  a  claim 
against  it  for  the  death  of  a  fireman  by  being 
thrown  from  a  fire  wagon  by  a  defective  street 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  fi§  169^1707;  Dea 
Dig.  §  812.«1 

2.  Municipal  Corporations  (§  812*)~Claims 
Against  City  — Pebsonal  Injuries  — Va- 
lidity OF  Statutes. 

The  provisions  of  the  charter  requiring 
written  notice  of  claims  against  the  city  are 
valid. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1696-1707;  Dec. 
Dig.  §  812.*] 

3.  Statxttbs  (J  157*)  —  Repeal  —  General 
Lawb. 

Revisal  1905,  |  5463,  repealing  all  "public 
and  general  statutes  not  containea  in  this  r^e- 
viaal,  did  not  repeal  Salisbury  City  Charter 
(Priv.  Laws  1899,  c.  186);  the  charter  not  be- 
ing a  general  law. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  SS  225,  226;   Dec  Dig.  §  157.*] 

4.  Municipal  Corporations  (§  812*)  —  Ao- 
T7.0N8  for  Injury— Claim  Against  City- 
Sufficiency. 

The  fact  that  the  mayor  was  at  the  acci- 
dent at  the  time  intestate  was  killed  by  being 


thrown  from  a  fire  wagon  because  of  alleged 
negligence  in  maintaining  a  defective  street  did 
not  constitute  notice  of  the  accident  to  the  city 
so  as  to  relieve  one  suing  the  city  for  intes- 
tate's death  from  giving  written  notice  of  the 
claim,  as  required  by  Saliefbory  dty  Charter 
(Priv.  Laws  1899,  c  186)  {{  92,  93,  in  order  to 
authorize  a  suit  on  the  claim. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  (§  169^1707;  Dec 
Dig.  I  812.*] 

5.  Municipal  Corporations    (S  812*)— No- 

TiCB  of  Claim  of  Demand. 

Town  authoritieB  cannot  waive  the  city's 
right  to  have  a  written  notice  ^ven  to  the 
board  of  aldermen  of  a  daim  anunst  the  dtyt 
as  required  by  Salisbuir  City  Charter  (Priv. 
Laws  1899,  c.  186)  §§  92,  93,  to  authorize  a 
suit  against  the  city. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1696-1707;  Dec 
Dig.  §  812.*1 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty;  Ferguson,  Judge. 

Action  by  Banks  Pender,  administrator  of 
R.  H.  Pender,  against  the  City  of  Salisbury. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

John  L.  Rendleman,  of  Salisbury,  and  L. 
M.  Swink,  of  Winston,  for  appellant  Cralge 
&  Craige,  Stahle  Linn,  and  W.  H.  Woodson, 
all  of  Salisbury,  for  a()pellee. 

BROWN,  J.  The  evidence  shows  that 
plaintiff's  intestate  was  thrown  from  the 
footboard  of  defendant's  hose  wagon  on  the 
night  of  December  17,  1909,  and  killed,  when 
going  to  a  fire  at  a  rapid  rate.  He  te^ 
from  the  wagon  at  the  intersection  of  two 
of  the  principal  streets  in  the  center  of  the 
city,  which  had  Just  been  surveyed  and  pav- 
ed In  vitrified  brick,  with  best  materials, 
under  the  supervision  of  an  expert  engineer 
employed  by  the  city  for  this  purpose.  The 
complaint  alleges  that  the  city  was  negligent, 
in  that  it  failed  to  properly  construct  and 
maintain  Its  streets,  and  permitted  a  depres- 
sion in  its  streets  at  the  intersection  of 
Church  and  Fisher  streets.  The  defendant 
denies  the  acts  of  negligence  alleged  In  the 
complaint,  and  sets  up  contributory  negli- 
gence, assumption  of  risk,  and  that  intestate 
was  a  trespasser,  and  further  alleges  that 
the  city  had  previous  to  the  accident  spent 
the  sum  of  $200,000,  in  repairing  and  build- 
ing streets  and  sidewalk^,  and  had  employed 
an  expert  engineer  to  map  out,  survey,  and 
oversee  the  work  and  lay  out  the  street; 
that  the  intersection  of  the  streets  where 
intestate  was  injured  was  one  of  the  streets 
the  city  had  Just  built  under  the  super- 
vision of  an  expert  engineer,  and  was  sur- 
veyed and  built  in  the  most  improved  man- 
ner. The  defendant  further  alleges  that 
neither  plaintiff,  as  administrator  of  de- 
ceased, nor  any  other  person,  gave  any  no- 
tice of  claim  in  writing  of  death  of  intes- 
tate within  90  days  after  its  happening  to 
the  board  of  aldermen  of  the  city  of  Sails- 
bury,  stating  the  date  and  place  of  its  hap- 
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pening  or  infliction  of  the  Injury,  the  manner 
of  such  infliction,  the  character  of  the  in- 
jury, and  the  amount  of  damages  claimed,  as 
required  by  cliapter  186,  Private  Laws  of 
North  Carolina  Session  1899,  H  d2  and  93, 
being  the  charter  of  the  city  of  Salisbury. 
Plaintiff  neither  alleged  nor  proved  that  a 
notice  and  demand  had  been  made  upon  the 
city,  as  required  by  its  charter. 

[t]  1.  As  to  the  notice  of  claim.  The 
charter  of  the  dty  of  Salisbury  (chapter 
186,  i  92)  provides  as  follows:  "No  action 
shall  be  instituted  or  maintained  against 
said  city  upon  any  claim  or  demand  whatso- 
ever, of  any  kind  or  character,  until  the 
claimant  shall  have  first  presented  his  or 
her  claim  or  demand  in  writing  to  said  board 
of  aldermen,  and  said  board  of  aldermen 
shall  have  declined  to  pay  or  settle  the 
same  as  presented,-  or  for  ten  days  after 
such  presentation  neglected  to  enter  or  cause 
to  be  entered  upon  Its  minutes  its  determi- 
nation in  regard  thereto.  The  statute  of 
limitations  shall  not  begin  to  run  until  the 
expiration  of  the  ten  days  from  such  de- 
mand or  until  refusal  by  said  board  to  pay 
such  claim,  provided  such  demand  shall  be 
made  in  thirty  days  from  the  time  the  cause 
of  action  arose.**  Section  93:  "No  action 
for  damages  against  said  city,  of  any  char- 
acter whatever,  to  either  person  or  property, 
shall  be  instituted  against  said  dty,  unless 
within  ninety  days  after  the  happening  or 
infliction  of  the  injury  complained  of  the 
complainant,  his  executoirs  or  administra- 
tors shall  have  given  notice  to  the  board  of 
aldermen  of  such  injury  in  writing,"  etc. 
These  two  sections  of  defendant's  charter, 
taken  together,  are  comprehensive  enough  to 
cover  every  possible  claim  or  demand  that 
may  arise  against  a  munidpal  corporation, 
and,  if  valid,  they  effectually  bar  a  recovery 
in  this  case. 

[2]  Similar  provisions  are  to  be  found  in 
the  charters  of  many  dtles  and  towns,  and 
their  validity  has  been  very  generally  sus- 
tained as  a  salutary  protection  to  the  pub- 
lic against  stale  and  fictitious  demands.  The 
purpose  is  to  give  the  munidpal  authorities 
an  early  opportunity  to  investigate  such 
claims  while  the  evidence  Is  fresh  so  as  to 
prevent  fraud  and  imposition. 

We  have  heretofore  held  that  It  is  neces- 
sary both  to  allege  and  prove  that  a  demand 
was  made  upon  the  munidpal  authorities 
before  commendng  action  for  damages,  where 
snch  provision  Is  incorporated  in  the  char- 
ter. Cresler  v.  Asheville,  134  N.  C.  311,  46 
S.  E.  738;  Terrell  v.  Washington,  158  N.  C. 
281,  73  S.  EL  888.  In  this  last  case  the  valid- 
ity of  such  charter  requirement  is  recog- 
nized and  sustained,  but  the  plaintiff  was 
excused  from  making  his  demand  in  writing 
within  the  90  days  because  the  jury  found 
that  during  that  period  the  plaintiff  was 
mentally  and  physically  unable  to  make 
such  claim,  and  that  he  didi  so  within  a 
reasonable  time  after  recovering  sufficiently 


to  do  so.  Bom  V.  Spokane,  27  Wash.  719, 
68  Pac  386;  Barclay  v.  Boston,  167  Mass. 
597,  46  N.  £}.  113.  In  the  case  at  bar  the 
claim  in  writing  could  have  been  presented 
by  the  administrator,  and  the  record  dis- 
closes no  excuse  for  failure  to  comply  with 
the  statute.  Such  charter  requirements  have 
been  generally  upheld  in  other  Jurisdictions. 
Cunningham  v.  Denver,  23  Colo.  18,  45  Pac. 
356,  58  Am.  St  Rep.  212;  Conmiissioners  v. 
Heaston,  55  Am.  St  Rep.  203,  note.  See 
note  15,  Elam  v.  Mt  Sterling,  20  L.  R.  A. 
(N.  S.)  p.  757,  where  many  cases  are  dted; 
Luke  V.  El  Paso  (Tex.)  60  S.  W.  363;  Moul- 
ter  V.  Grand  Rapids,  155  Mich.  165,  118  N. 
W.  919;  Schmidt  v.  Fremont  70  Neb.  577,. 
97  N.  W.  830;  Forseyth  v.  City  of  Oswego, 
107  App.  Div.  187,  95  N.  Y.  Supp.  33.  The 
decisions  are  based  largely  upon  the  words 
used  in  the  charters,  and  we  have  dted 
those  cases  where  charters  are  no  more  com- 
prehensive than  that  of  the  defendant  which, 
as  we  have  shown,  is  broad  enough  to  cover 
any  kind  of  demand. 

[3]  The  plaintiff  contends  that  the  charter 
of  the  city  of  Salisbury  Is  repealed  by  sec- 
tion 5453  of  the  Revlsal  of  1905.  That  sec- 
tion of  the  Revlsal  provides  for  the  repeal 
of  all  "public  and  general  statutes  not  con- 
tained in  this  Revlsal."  The  charter  of  the 
dty  of  Salisbury  is  not  such  a  public  and 
general  statute  as  was  intended  to  be  re- 
pealed by  this  section.  The  defendant's 
charter  does  not  apply  to  the  state  atjarge^ 
and  is  therefore  not  general.  The  restric- 
tion of  locality  prevents  It  from  being  a  gen- 
eral law.  High  V.  Jacksonville^  51  Fla.  207, 
40  South.  1032. 

[4]  The  contention  of  plaintiff  that  the 
mayor  was  one  of  the  first  persons  to  arrive 
after  the  acddent  and  that  therefore  the 
city  had  notice  of  it,  does  not  relieve  plain- 
tiff from  the  necessity  of  making  a  demand. 
The  law  requires  that  a  demand  in  writing 
be  made  upon  the  board  of  aldermen,  stating 
the  nature  and  infliction  of  the  injuries,  etc., 
and  the  amount  of  damages  claimed  there- 
for. The  city  could  not  be  charged  with  such 
notice  simply  because  the  mayor  happened 
to  help  care  for  intestate  after  he  was  in- 
jured. 

[5]  The  town  authorities  cannot  waive  this 
statutory  requirement  that  a  demand  in 
writing  be  made,  even  If  the  mayor  should 
have  imagined  that  a  suit  was  to  be  brought 
In  Borst  v.  Town  of  Sharon,  24  App.  Div. 
599,  48  N.  Y.  Supp.  996,  14  American  Digest 
p.  1991,  the  court  says  that  "the  municipal 
officers  of  a  town  cannot  waive  any  statu- 
tory requirements  as  to  notice  of  claim  im- 
posed for  the  protection  of  the  municipality." 

2.  The  conclusion  we  have  reached  renders 
it  unnecessary  to  discuss  the  assignments  of 
error  relating  to  the  issue  of  negligence. 
We  have  nevertheless  examined  them,  and 
find  them  to  be  without  merit  If  any  errors 
were  made,  they  were  in  plaintiff's  favor. 

No  error. 
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BAYNES  et  aL  y.  HARRIS 

(Supreme  Court  of  North  Carolina.     Noy.  7, 

1912.) 

1.  Evidence  (§  213*)— Admi8Sion&--Offbb  to 
Compromise. 

A  distinct  admission  of  an  independent  fact 
during  an  attempt  to  compromise  may  be  given 
in  evidence,  though  an  offer  made  for  the  pur- 
ix>se  of  effecting  a  settlement  cannot  be. 

[Eid.  Note. — ^For  other  cases,  see  Evidence, 
Cent.  Dig.  {§  745-761,  753;   Dec.  Dig.  §  213.«] 

2.  Appeal  and  Erbob  (f  1052*)-- Habmi4BS8 
Ebbobt— Admission  or  evidence. 

Error  in  the  exclusion  of  evidence  is  not 
ground  for  reversal,  where  it  was  introduced 
later  on  without  objection. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §§  4171-4177;    Dec,  Dig.  ii^ 

3.  Refobmation  of  Instbxtments   (§  19*)— 
Deeds— Mutual  Mistake. 

To  reform  an  instrument  on  the  ground  of 
mistake,  the  mistake  must  have  been  mutual, 
and,  when  the  mistake  is  made  by  one  party 
only,  there  can  be  no  corrections  of  the  con- 
tract, in  the  absence  of  fraud. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  f|  74r-78;  Dec.  Dig. 
8  19.*] 

Appeal  from  Superior  Conrt,  Qnilford 
County;    Carter,  Judge. 

Action  by  F.  F.  Baynes  and  others  against 
R.  N.  Harris  to  reform  a  deed.  Judgment 
for  defendant,  and  plaintiffs  appeal.  Af- 
firmed. 

This  issue  was  submitted  without  objec- 
tion: "Did  plaintiffs  contract  to  purchase  of 
defendant  the  land  described  in  Article  1  of 
the  complaint?    Answer:    No." 

Sapp  &  Williams  and  Morehead  &  More- 
head,  all  of  Greensboro,  for  appellants.  A. 
L.  Birooks  and  C  A.  Hall,  both  of  Greens- 
boro, for  appellee. 

BROWN,  J.  This  action  was  prosecuted 
by  plaintiffs  to  correct  and  reform  a  deed 
executed  by  defendant  to  plaintiffs,  the  lat- 
ter alleging  that  the  instrument  did  not  in- 
clude all  the  land  purchased  by  plaintiff^ 
from  defendant,  and  paid  for,  and  that  a 
part  of  the  land  was  omitted  either  by  mu- 
tual mistake  of  both  parties  to  the  deed,  or 
by  the  mistake  of  the  plaintiffs  and  the  fraud 
of  defendant  There  are  only  two  assign- 
ments of  error— one  to  evidence,  and  one  to 
the  charge  of  the  court  We  do  not  think 
either  can  be  sustained. 

The  court  excluded  a  certain  declaration 
of  the  defendant  to  witness  Medearis  to  the 
effect  that  defendant  told  Medearis  that  he 
had  made  a  mistake  in  representing  the 
**amount  of  this  land."  The  court  excluded 
it  upon  the  ground  that  the  evidence  of  Me- 
dearis showed  the  alleged  statement  was 
made  during  compromise  negotiations. 

[1]  We  are  not  inclined  to  agree  with  his 
honor's  ruling  as  a  distinct  admission  of  an 
independent  fact  during  an  attempt  to  com- 
promise may  be  given  in  evidence,  though  an 


offer  made  for  the  purpose  of  Meeting  a  set- 
tlement cannot  be,  and  the  reason  for  the 
distinction  is  very  plain.  Hamblett  t.  Hamb- 
lett,  6  N.  H.  333;  Eastman  v.  Mfg.  Co.,  44 
N.  H.  143,  82  Am.  'Dec.  205.  Our  court  has 
held  that  ''an  offer  to  compromise  is  inad- 
missible as  evidence,  yet  admissions  of  facts 
made  in  the  same  conversation  are.  And 
there  is  no  doubt  that  such  admissions  are 
competent  evidence,  when  made  to  one  whom 
the  party  knows  has  no  authority  to  com- 
promise."   Daniel  v.  Wilkerson,  35  N.  C.  330. 

[2]  But  we  do  not  deem  It  proper  to  grant 
a  new  trial  for  such  alleged  error  as  the 
plaintiffs  received  the  full  benefit  of  such  ev- 
idence later  on  without  objection  when  Me- 
dearis testified  in  reference  to  the  same  con- 
versation in  substance  that  defendant  Har- 
ris said  he  sold  Mr.  Baynes  more  than  he 
deeded.  The  plaintiff  excepted  to  that  part 
of  his  honor's,  instructions  in  which  he  said: 
"Now  the  court  charges  you  as  a  matter  of 
law  that  if  there  was  no  definite  representa- 
tion as  to  a  larger  area  of  land,  upon  which 
representations  the  minds  of  the  parties  met, 
and  upon  which  they  contracted,  that  a  mere 
mistake  by  the  defendant  as  to  the  area  of 
his  land  would  not  authorize  you  to  find  that 
there  was  a  contract  for  a  larger  area."  The 
plaintiffs  admit  in  their  evidence  that  they 
can  read,  and  did  read  the  deed,  and  that 
they  "got  all  of  the  land  the  deed  called  for, 
but  not  all  they  bought"  The  defendant  de- 
nies that  he  contracted  to  sell  any  more  than 
the  deed  conveys.  That  was  the  clear-cut  is- 
sue of  fact  submitted  to  the  Jury,  and  it  was 
decided  adversely  to  the  plaintiffs. 

[3]  The  deed  could  not  be  reformed  be- 
cause the  plaintiffs  alone  misunderstood  what 
they  were  purchasing.  It  is  too  well  settled 
by  this  court  to  require  the  citation  of  au- 
thorities that  a  court  cannot  make  for  par- 
ties a  contract  which  they  did  not  make,  and 
did  not  Intend  to  make,  for  themselves,  and 
that  to  reform  an  instrument  on  the  ground 
of  mistake  must  be  mutual  to  both  parties, 
and,  when  the  mistake  is  made  by  one  par- 
ty only,  there  can  be  no  ratification  or  cor- 
rection to  the  contrary,  in  the  absence  of 
fraud  and  imposition  upon  the  part  of  the 
other.  Kerr  on  Mistake,  §  72,  p.  146.  "Ref- 
ormation of  a  deed  on  the  ground  of  a  mis- 
take in  the  description  cannot  be  had  unless 
the  mistake  was  common  to  all  parties  there- 
to." Loud  V.  Barnes,  154  Mass.  344,  28  N. 
E.  271.  In  Elks  v.  North  State  Life  Insur- 
ance Co.,  75  S.  B.  808,  in  an  opinion  deliv- 
ered at  the  present  term  of  this  court.  Jus- 
tice Allen,  speaking  for  the  court,  says:  "It 
is  elementary  that  it  is  necessary  that  the 
minds  of  the  parties  meet  upon  a  definite 
proposition.  There  is  no  contract  unless  the 
parties  thereto  assent,  and  they  must  assent 
to  the  same  thing  in  the  same  sense.  A  con- 
tract requires  the  assent  of  the  parties  to  an 
agreement,  and  this  agreement  must  be  obli- 
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gatory,  andi  as  we  have  seen,  the  obligation 
mtiat  in  general  be  mutual."  1  Pars.  Con. 
475.  See,  also,  34  Cyc.  pp.  910,  915,  where 
all  the  authorities  are  collected. 

The  mistake  of  the  plaintiffs  in  this  case, 
if  made,  is  unilateral,  and  does  not  entitle 
them,  in  view  of  the  finding  of  the  Jury,  to 
a  rerormation  of  the  deed. 

No  error. 


aeo  N.  c.  88) 

BRILEY   T.    ATLANTIC   COAST   LINE 

R,    CO. 

(Supreme  Court  of  North  Carolina.     Not.  7, 

1912.) 

1.  Words  and  Phrases— "Anglb  Babs.** 

"Angle  bars"  on  a  railroad  track  are 
pieces  of  steel  bolted  in  the  hollow  of  the  rails, 
and  holding  ends  of  two  rails  together. 

2.  Mastbb  and  Servant  (i  278*)—Injurt  to 
Skbv ANT— Place  of  Work. 

In  an  action  by  a  servant  for  personal 
injuries  caused  by  a  rail  springing  up  from  the 
track  on  which  he  was  working,  evidence  held 
to  show  that  defendant  was  not  negligent  in 
famishing  such  a  place  to  work ;  there  being 
no  other  place  possible  to  do  the  work,  which 
had  to  be  done  to  move  the  stalled  train. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  954-972,  977 ;  Dec.  Dig. 
I  278.»1 

3.  Master  and  Servant  (S  278*) — Injury  to 
Servant— Accidents— -Evidence. 

In  an  action  by  a  section  hand  for  per- 
sonal  injuries  received  while  straightening  a 
rail  which  sprang  up  and  hit  him  in  an  unac- 
countable manner,  evidence  held  to  show 
that  the  injury  was  a  result  of  an  accident 
which  ordinary  foresight  and  judgment  could 
not  guard  against 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  964-972,  977 ;  Dec.  Dig. 
I  27&*] 

4.  MAerrsR    and    Servant    (§§    101,    102*)— 
AcciDENTft— Negligence. 

An  employer  must  exercise  reasonable  care 
to  prevent  an  accident  and  be  is  only  respon- 
sible for  injuries  to  a  servant  when  he  con- 
tributes to  the  accident  by  some  act  or  omis- 
sion of  duty. 

[E3d.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  K  135.  171,  174,  178,  179, 
180-184,  192;    Dec  Dig.  (i  101,  102.*] 

Appeal  from  Superior  Court,  Pitt  County; 
Allen,  Judge. 

Action  for  personal  injuries  by  Joseph 
Briley  against  the  Atlantic  Coast  Line  Rail- 
way Company.  Motion  to  nonsuit  was  sus- 
tained, and  plaintiff  appeals.    Affirmed. 

Julius  Brown,  of  Greenville,  for  appellant 
Harry  Skinner,  of  Greenville,  for  appellee. 

BROWN,  J.  The  engine  of  defendant's 
passenger  train  for  some  unexplained  reason 
careened  slightly  over  the  track  crossing  a 
trestle  at  Greenville,  while  running  very 
slowly  within  the  town  limits.  The  passen- 
gers did  not  know  of  the  accident  until  in- 
formed by  conductor. 

[1]  All  the  evidence  shows  the  careening 
of  the  engine  twisted  the  rails  on  one  side. 
The  angle  bars  are  pieces  of  steel  bolted  in 


the  hollow  of  the  rails,  and  holding  ends  of 
two  rails  together.  The  twisting  of  the  rails 
left  the  nuts  of  the  bolts  of  angle  bars  next 
to  the  ground  so  they  could  not  well  be 
reached  by  a  wrench.  The  section  master, 
with  plaintiff  and  two  other  hands,  under- 
took to  repair  the  track,  and  get  passenger 
train  on  its  way  as  speedily  as  possible. 
They  were  knocking  off  the  bolt  heads  with 
a  hammer,  when  the  released  rail  sudden- 
ly sprang  up  in  an  unaccountable  manner, 
and  hit  plaintiff  on  the  head.  His  own  evi- 
dence shows  he  was  not  seriously  hurt 

The  grounds  of  negligence  alleged  and  set 
out  in  brief  are  that  the  defendant  did  not 
furnish  the  plaintiff  a  reasonably  safe  place 
to  work;  that  it  did  not  furnish  the  plain- 
tiff with  safe,  proper,  and  necessary  tools, 
such  as  are  adopted  and  in  general  use ;  and 
that  it  failed  to  use  reasonable  care  and 
precaution  for  the  safety  of  plaintiff  and 
the  other  employes. 

[2]  1.  The  first  ground  of  negligence  is 
so  untenable  that  it  need  not  be  discussed. 
It  was  the  duty  of  the  defendant  to  relieve 
its  passenger  train  and  forward  the  passen- 
gers on  their  Journey  as  speedily  as  it  rea- 
sonably could  be  done.  It  is  manifest  from 
all  the  evidence  that  the  section  master  and 
his  hands  were  working  in  the  only  place 
in  which  it  was  possible  for  them  to  do  the 
work. 

2.  We  will  consider  the  other  two  specifi- 
cations of  negligence  together.  In  the  twist- 
ed condition  of  the  rails,  it  was  necessary 
to  unjoint  the  ends  of  two  rails  by  removing 
the  connecting  angle  bars.  This  could  only 
he  done  by  removing  the  nuts  or  heads  of 
the  bolts.  Ordinarily  the  nuts  could  have 
been  unscrewed  with  a  wrench,  hut,  owing 
to  the  twisted  condition  of  the  rail,  the 
workmen  could  not  get  at  the  nuts  with  a 
wrench,  so  it  became  necessary  to  knock 
off  the  heads  of  the  bolts  (instead  of  un- 
screwing the  nuts)  with  a  hammer.  After 
the  bolts  which  went  through  the  hollow  of 
the  rail  and  angle  bar  were  removed,  either 
by  unscrewing  the  nuts  or  breaking  off  the 
heads,  it  became  necessary  to  remove  the 
steel  angle  bar  (two  feet  long)  from  the  hol- 
low of  the  rail  before  the  rail  could  be  dis- 
connected from  the  end  of  the  other  rail. 
In  order  to  remove  the  angle  bars,  it  was 
necessary  to  knock  the  rails  with  a  hammer, 
and  all  the  evidence  shows  that,  while  the 
other  two  section  hands  were  hammering 
the  rail  to  get  out  the  angle  bar,  the  rail 
accidentally  flew  up  and  hit  the  plaintiff. 
We  quote  from  examination  of  plaintiff  on 
this  point:  "Q.  The  engine  was  Just  bent 
over,  it  was  not  entirely  off  the  track?  A. 
The  engine  was  off  where  I  could  see  when  I 
got  there.  It  was  lying  down.  The  tender 
was  practically  off.  Q.  That  had  occasioned 
the  twisting  of  the  rails?  A.  Yes,  sir.  Q. 
Was  not  the  rail  in  such  a  condition  that 
wrench  could  not  be  used?    The  bolts  were 
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hdd  down  and  conld  not  be  remored  with  a 
wrench?  A.  I  don't  know,  because  we  didn't 
try  to.  Q.  As  a  matter  of  fact,  could  the 
angle  bars  have  been  removed  in  any  other 
way  than  by  knocking,  the  way  Mr.  White- 
hurst  asked  you  to  do?  A.  No,  sir;  the 
angle  bars  could  not,  but  the  bolts  could. 
The  nuts  could  have  gotten  out  Q.  If  the 
nuts  were  down  In  such  a  way  that  a  wrench 
could  not  get  at  them,  how  could  they  be 
removed?  A.  The  upper  side  we  knocked 
on.  Q.  The  bolts  were  turned  under,  and 
what  Mr.  Whitehurst  told  you  was  to  knock 
so  as  to  break  it  loose?  A.  Yes,  sir.  Q. 
And  you  knocked  a  while  and  Henry  knock- 
ed a  while,  and,  after  a  while,  Henry  struck 
a  lick,  and  unexpectedly  the  angle  bar 
sprang  up  and  hit  you  on  the  head?  A.  Yes, 
sir.  Q.  Can  you  explain  what  you  call  an 
'angle  bar,'  when  you  say  you  knocked  up 
the  angle  bar?  A.  It  is  a  bar  that  couples 
the  rails  together.  The  two  rails  come  to- 
gether, and  it  clamps  the  two  rails  together. 
Q.  And  you  use  the  same  kind  of  a  ham- 
mer? A.  Yes,  sir;  we  have  a  hammer  so 
as  to  tighten  them  up.  Q.  How  long  is  the 
angle  bar?  A.  Two  feet  Q.  You  say  you 
have  had  considerable  railroad  exx>erlence. 
Is  it  not  customary  to  break  the  heads  of 
bolts  off  in  this  manner  and  loosen  the  angle 
bar?  Is  not  that  the  usual  way  to  knock 
them  6ff  when  they  are  tight?  A.  If  you  go 
to  take  them  off  and  nothing  is  the  matter, 
you  go  and  screw  them  off.  If  they  are 
worn,  you  break  them  off.  Q.  How  do  you 
break  them  off? .  A.  You  knock  them  off 
with  a  hammer.'*  Henry  Daniels,  a  witness 
for  plaintiff,  testifies:  "Q.  What  did  Mr. 
Whitehurst  tell  you  and  Joe  Brlley  to  do? 
A.  I  don't  remember  his  language.  He  told 
us  to  go  and  knock  the  rail,  and  try  to  get 
the  angle  bars  off,  and  get  It  straight,  so 
we  could  let  the  freight  from  Kinston  go 
by.  They  were  going  to  uncouple  the  tender 
from  the  cars.  Joe  Brlley  and  me  went  and 
knocked  the  rail  with  the  hammer.  Q.  Tell 
what  happened.  A.  I  don't  know  how  long 
we  worked.  One  would  knock  a  while^  and 
the  other  would  knock  a  while.  I  think 
Briley  and  Matt  knocked,  and  I  took  hold 
of  the  hammer  and  knocked.  When  I  went 
to  knock,  the  bar  flew  up  and  struck  me  on 
the  hand,  and  struck  Briley  on  the  head.  It 
hurt  me  pretty  badly."  This  Is  all  the  evi- 
dence offered  by  plaintiff  bearing  on  the 
cause  of  the  alleged  injury.  All  the  remain- 
ing testimony  offered  by  defendant  shows 
conclusively  that  the  section  master  was 
using  the  only  practicable  means  to  unjoint 
the  twisted  rail  and  relieve  the  train. 

[3]  We  are  unable  to  find  any  evidence 
of  negligence  upon  the  part  of  the  section 
master  or  the  defendant  All  the  evidence 
shows  that  plaintiff's  hurt  was  the  result 
of  an  accident  which  ordinary  foresight  and 
Judgment  could  not  guard  against. 

[4]  "Accidents    cannot   be   eliminated   by 


law.  All  that  the  law  has  done  Is  to  say 
that  the  employer  shall  exercise  reasonable 
care  to  prevent  an  accident,  and  the  courts 
hold  him  responsible  when  he  falls  to  ex- 
ercise such  care.  The  employer  Is  not  re- 
si>onsible  for  an  accident  simply  because  he 
hires,  but  only  when  he  has  contributed  to 
it  by  some  act  or  omission  of  duty."  Dong- 
las,  J.,  in  Bryan  v.  Southern  Ry.,  128  N.  G. 
390,  38  S.  E.  015.  The  twisted  rail  might 
have  unexpectedly  *^opped  up"  and  hit 
plaintiff  had  the  bolts  been  removed  by  un- 
screwing the  nuts,  instead  of  knocking  off 
the  heads  of  the  bolts  with  a  hammer.  The 
rail  could  not  spring  up  as  long  as  the  angle 
bar  was  in  place  in  the  hollow  of  the  rail, 
and  all  the  evidence  shows  that  It  could 
Qnly  be  removed  by  hammering  on  the  rail 
after  the  bolt  heads  were  knocked  off.  What 
caused  the  rail  to  spring  up  is  unexplained 
by  the  evidence.  In  Raiford  v.  Railroad,  130 
N.  G.  598,  41  a  E.  806,  a  case  in  all  respects 
very  much  like  the  one  under  consideration. 
It  is  said  that  *'an  accident  is  an  'event  from 
an  unknown  cause,'  or  an  'unusual  and  un- 
exx)ected  event  from  a  known  cause;  chance, 
casualty.'  We  are  of  the  opinion  under  this 
definition  of  the  word  'accident*  that  plain- 
tiff's hurt  was  accidental.  The  cause  of  the 
injury  is  known,  but  the  event  was  most 
unusual  and  unexpected."  See,  also,  Keck 
V.  Telegraph  Co.,  131  N.  0.  277.  42  S.  a  610; 
Brookshire  v.  Electric  Co.,  152  N.  0.  669, 
68  S.  B.  215 ;  Martin  v.  Mfg.  Co.,  128  N.  C. 
266,  38  S.  E.  876,  83  Api.  St  Rep.  671;  Las- 
siter  V.  Railroad,  150  N.  a  483,  64  S.  B. 
202 ;  Noble  v.  Lumber  Co.,  151  N.  0.  77.  65 
S.  E.  622,  184  Am.  St  Rep.  974;  Black's 
Law  &  Practice  on  Accidents,  S  8. 

In  concluding  this  opinion  we  can  quote 
with  profit  the  language  of  Mr.  Justice  Hoke 
in  House  v.  Ralbroad,  152  N.  C.  398,  67  S.  E. 
981:  "The  rule  requiring  a  reasonably  safe 
and  suitable  place  to  work  obtains  in  cases 
of  machinery  more  or  less  complicated  and 
more  specially  driven  by  mechanical  power; 
does  not  apply  to  ordinary  conditions  re- 
quiring no  special  care,  preparation,  or 
prevision ;  the  defects  readily  observable  and 
the  injury  unlikely  to  be  anticipated.  In 
the  latter  class  the  element  of  proximate 
cause  is  ordinarily  lacking." 

We  are  of  opinion  that  the  learned  Judge 
of  the  superior  court  properly  sustained  the 
motion  to  nonsuit 

AfiBrmed.    Action  dismissed. 


aw  N.  C.  411} 

GOODWIN  V.  TOWN  OF  RBIDSVILLBl 

(Supreme  Court  of  North  Carolina.     Nov.  13, 

1912.) 

1.  Municipal  Corporations  (S  762»)  — 
Streets— Misuse  bt  Individuals—Munic- 
ipal Liability. 

A  municipality  is  not  liable  for  death  of 

a  traveler  on   a  street  caused   by  a  baseball 


♦For  otner  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep*r  IndeKsa 
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thrown  by  boys  wh<o  were  permitted  by  the  po- 
lice officers  to  play  ball  in  the  street 

[E3dl.  Note.— For  other  cases,  see  Municipal 
Ck>rporation8,  Oent  Dig.  ff  ld0&-1611;  Dec. 
Dig.  f  7G2.*] 

2.  MuNiGiPAi.  Oqbpobationb  (It  724,  725*)— 

LXABILITT  FOB  InJTTBT. 

A  mnnicipality  is  not  liable  for  hijaries 
to  individuals  arising  in  exercise  of  its  govern- 
mental functions  in  preserving  the  peace,  main- 
taining good  order,  and  enforcing  laws  for  the 
safety  of  the  public,  but  it  is  liable  for  inju- 
ries inflicted  in  the  exercise  of  its  powers  and 
privileges,  conferred  for  its  private  advantage 
for  lo(^  and  purely  corporate  purposes. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  1&45,  1568,  1569; 
Dec  Dig.  §S  724,  725.»] 

Appeal  from  Superior  Court,  Ro<^ingham 
County;  Daniels,  Judge. 

Action  by  Henrietta  Goodwin,  adminis- 
tratrix, against  the  Town  of  Reldsville,  N. 
C.  Judgment  of  nonsuit,  and  plaintiff  ap- 
peals.   Affirmed. 

When  the  pleadings  were  read,  plaintiff's 
counsel  stated  that  they  abandoned  the  alle- 
gations efaai^glng  the  existence  and  nonen- 
forcemeat  of  a  town  ordinance  as  set  out  In 
the  complaint 

George  D.  Bennett,  of  Reldsville,  for  ap- 
pellant. Johnston,  Ivie  &  Dftlton,  of  Relds- 
ville, and  Manly,  Hendren  d  Womble,  of 
Winston-Salem,  for  appellee. 

BROWN,  J.  [1]  This  action  is  brought  to 
recover  damages  for  the  alleged  wrongful 
death  of  T.  G.  Goodwin.  The  basis  of  the 
cause  of  action  Is  the  allegation  that  the 
defendant  negligently  allowed  its  public 
streets  to  become  unsafe  for  travel,  in  that 
certain  boys  were  permitted  without  moles- 
tation to  play  baseball  thereon.  The  evi- 
dence tends  to  prove  that  the  said  Goodwin 
while  driving  along  the  public  street  of  the 
defendant  town  in  June,  1910,  was  struck 
by  a  baseball,  his  collar  bone  broken,  and 
other  Injuries  Inflicted,  which  are  charged 
to  have  caused  his  death.  The  evidence 
tends  to  prove  that  certain  boys  had  a  cus- 
tom of  collecting  on  the  street  and  playing 
ball  in  the  evenings,  frequently  during  the 
spring  and  summer  months,  which  custom 
had  been  going  on  for  over  two  years,  and 
was  known  to  the  police  officers  of  the  town, 
and  no  effort  had  been  made  to  stop  it 
Upon  these  facts  the  Judge  below  held  that 
the  defendant  was  not  liable,  and  In  his 
opinion  we  concur. 

[2]  A  municipal  corporation  has  a  dual 
character,  the  one  public  and  the  other  pri- 
vate. It  exercises  functions  that  are  two- 
fold—one being  governmental  and  legislative, 
and  the  other  private  and  ministerlaL  When 
the  corporation  Is  acting  for  the  inreservatlon 
of  peace,  engaged  in  the  maintenance  of  good 
order  and  the  enforcement  of  the  laws  for 
the  safety  of  the  public,  it  is  exercising  gov- 
ernmental functions,  and  enjoys  immunity 


fi:t)m  suit  Wheti  the  corporation  eterclses 
the  powers  and  privileges  conferred  on  It  by 
its  franchise  for  its  private  advantage  for 
local  and  purely  corporate  purposes,  it  Is  sub- 
ject to  suit  by  those  wliom  It  may  have  In* 
jured.  The  distinction  between  the  two  class- 
es of  powers  Is  set  forth  very  clearly  in 
many  adjudicated  cases,  as  well  as  by  text- 
writers,  and  the  exemption  of  the  munici- 
pality from  liability  in  the  one  case  and  its 
liability  in  the  other  for  an  injury  resulting 
from  negligence  firmly  established.  2  Dillon 
on  Mun.  Corp.  §§  752,  949-^66 ;  Hill  v.  Char- 
lotte, 72  N.  C.  56,  21  Am.  Rep.  451 ;  Mc- 
Ilhenney  ▼.  Wilmington,  127  N.  C.  146,  37 
S.  m  187,  50  L.  R.  A  470;  Hull  ▼.  Rox- 
boro,  142  N.  C.  458,  55  S.  B.  351,  12  U  R.  A. 
(N.  S.)  638;  Harrington  v.  Greenville,  75  S. 
B.  849;  Jones  v.  Williamsburg.  97  Va.  722, 
34  S.  B.  883,  47  li.  R.  A.  294;  15  A.  and  E. 
459;  28  Cyc.  1356.  The  reason  for  this  dis- 
tinction is  pointed  out  in  a  note  found  in  1 
Ann.  Gas.  p.  961,  in  the  following  language: 
^Tbe  obvious  reason  for  this  distinction  is 
that  the  prevention  of  the  Improper  use  of 
streets  by  objects  in  motion  and  subject  to 
human  control  involves  the  direct  control  of 
persons  and  the  regulation  by  the  municipali- 
ty of  the  conduct  of  its  citizens,  and  this 
requires  an  exercise  of  the  public  and  gov- 
ernmental powers  of  the  municipality  in  re- 
spect to  which  no  liability  can  arise.  It  is 
a  well-settled  rule  that  a  municipality  is 
not  liable  for  tortious  injuries  to  persons  or 
property  when  engaged  In  the  performance 
of  governmental  functions,  while  in  the  ex- 
ercise of  private  or  corporate  powers  it  is 
liable."  This  doctrine  of  the  exemption  of 
a  municipal  corporation  from  liability  for 
injuries  occasioned  by  unlawful  or  Improper 
use  of  its  streets,  and  not  from  any  defect  in 
their  condition,  has  been  applied  in  various 
kinds  of  cases,  such  as  coasting,  bicycle  rid- 
ing, animals  runnipg  at  large,  the  use  of  fire- 
works, and  fast  driving.  In  Addington  v. 
LltUeton,  50  Colo.  623,  115  Pac.  896,  34  L. 
R.  A.  (N.  S.)  1012,  Ann.  Cas.  1912C.  753,  the 
corporation  was  held  not  liable  to  one  injur- 
ed through  the  failure  of  its  officers  to  en^ 
force  an  ordinance  making  it  unlawful  for 
dogs  to  run  at  large  upon  the  streets. 

The  same  conclusion  was  arrived  at  by  the 
Oklahoma  court  in  Marth  v.  Kingfisher,  22 
Okl.  602,  98  Pac  436,  18  L.  R.  A.  (N.  S.) 
1238,  where  the  injury  was  received  from  a 
horse  racing  upon  the  streets  of  the  city; 
likewise  by  the  court  of  Kentucky,  where 
the  plaintiff  was  injured  by  a  sled  in  coast- 
ing upon  the  street  Dudley  v.  Flemings- 
burg,  115  Ky.  5,  72  8.  W.  327,  60  L.  R.  A. 
575,  103  Am.  St  Rep.  253,  1  Ann.  Cas.  958, 
cited  with  other  cases  to  the  same  effect  on 
page  639  of  the  note  in  23  L.  R.  A.  (N.  8.). 
In  Jones  v.  Williamsburg,  97  Va.  722,  34  8. 
E.  883,  47  L.  R.  A.  294,  the  plaintiff  was  in- 
jured in  a  collision  wiUi  a  bicycle  improper- 
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ly  ridden  upon  the  sidewalk.  In  holding  the 
town  not  liable  that  court  said:  "The  condi- 
tion of  the  street  or  walk,  however,  Is  one 
thing,  and  the  manner  of  its  use  by  the  pub- 
lic Is  quite  a  different  thing.  For  Its  safe 
condition  the  city  is  responsible,  but  for  its 
unlawful  and  Improper  use  it  is  not 
*  *  *  The  government  does  not  guaran- 
tee its  citizens  against  all  casualties  incident 
to  humanity,  and  cannot  be  called  upon  to 
compensate,  by  way  of  damages,  its  inability 
to  protect  against  such  accidents  and  mis- 
fortune." In  dealing  with  a  situation  far 
more  dangerous  than  that  of  playing  base- 
ball, the  Supreme  Court  of  Pennsylvania  in 
the  case  of  Norrlstown  v.  Fitzpatrick,  94 
Pa.  121,  39  Am.  Rep.  771,  where  It  appeared 
that  a  crowd  of  citizens  were  engaged  in 
firing  a  cannon  in  the  streets  of  the  dty 
without  authority  whereby  great  damage 
was  inflicted,  held  that  it  was  one  of  those 
Injuries  for  which  the  municipality  was  not 
liable,  but  that  it  was  within  the  exercise  of 
governmental  agency,  and  that  the  city  was 
not  liable  for  the  negligence  of  its  officers. 
This  question  has  been  so  fully  discussed  by 
this  court  in  the  cases  that  we  have  dted 
that  further  discussion  Is  useless. 

It  is  Immaterial  whether  the  plaintiCT 
founds  her  claim  upon  the  failure  to  enact 
an  ordinance  prohibiting  baseball  on  the- 
streets,  or  upon  the  failure  to  enforce  such 
an  ordinance.  The  municipality  would  not 
be  liable  for  the  negligence  of  its  officers  be- 
cause the  act  is  governmental  in  its  nature, 
and  the  corporation  is  as  much  exempt  from 
suit  in  such  eases  as  the  state  itself. 

The  Judgment  of  the  superior  court  is 
affirmed. 


(100  N.  c.  376) 

W.  L.  HURLEY  &  SONS  t.  RAT. 

(Supreme  Court  of  North  Carolina.     Nov.  13, 

1912.) 

1.  Chattel  Mortoages  (8  48*)—Cbops— De- 
scription OF  Land— Necessitt. 

To  constitate  a  valid  chattel  mortgage  up* 
on  a  crop,  it  must  designate  the  land  upon 
which  the  crop  is  to  be  cultivated,  and  a  mort- 
gage of  crops  on  lands  described  and  on  any 
Other  land  the  mortgagor  may  cultivate  is  void 
as  to  the  crops  on  the  land  other  than  that  de- 
scribed. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  §{  93-95;  Dec  Dig.  $ 
4&*] 

2.  Chattel  Mobtgageb  (f  117*)— CSbop&— Db- 
BCBiPTiON  OF  Land. 

A  chattel  mortgage  described  the  mortga- 

Sor's  crops  as  follows:  **My  entire  crop 
*  *  to  be  raised  on  my  land  (or  any  oth- 
er lands)  that  I  may  tend.  Twenty-five  acres 
of  land  joining  H.  and  B.  bought  from  C.  the 
land  where  I  now  live,  my  house  and  premises 
is  on  the  land."  Held  that,  while  a  conveyance 
of  "any  other  crop"  the  mortgagor  might  "tend" 
would  be  void  in  the  absence  of  further  de- 
scription of  the  land  on  which  the  crop  was, 
the  mortgage  in  question  would  cover  any  crops 


grown  by  the  mortgagor  on  land  joining  H. 
and  B. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,   Cent    Dig.    f   202;    Dec   Dig.    i 

117.*] 

3.  Chattel  Mortqaoes   (I   172*)— PsOFKierr 
Included—Sufficienot  of  Evidbncb. 

Evidence  in  an  action  to  recover  a  crop 
on  which  defendant  was  claimed  to  have  exe- 
cuted a  chattel  mortgage  to  plaintifE  held  to 
make  it  a  jury  question  whether  plaintiff  own- 
ed the  crops  grown  on  certain  land,  and  wheth- 
er it  was  his  intention  to  mortgage  such  crops 
to  plaintiff. 

[EM.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  §i  80^-^15;  J>ec.  Dig. 
I  172.«] 

4.  Frauds,  Statute  of  (S  71*)— 43bants  of 
Liand^-Osal  Contbaot. 

An  oral  agreement  to  sell  land  did  not 
convey  any  interest  in  the  land. 

[E}d.  Note. — ^For  other  cases,  see  Frauds, 
Statute  of,  Cent  Dig.  {§  83,  11&-189:  Dec. 
Dig.  f  71.*] 

Appeal  from  Superior  Court,  Montgomery 
County;    Allen,  Judge. 

Action  by  W.  L.  Hurley  &  Sons  against 
Ang.  Ray,  in  which  Allen  &  Co.  interpleaded. 
From  a  Judgment  for  defendant,  plaintiffs 
appeal.     Reversed,  and  new  trial  ordered. 

This  action  was  commenced  against  the 
defendant,  Ang.  Ray,  to  recover  a  crop  made 
in  1911,  and  Allen  &  Co.  were  permitted  to 
interplead.  On  March  26,  1911,  the  defend- 
ant, Ray,  executed  to  the  interpleaders  a 
chattel  mortgage  to  secure  $154.89,  in  which 
the  words  descriptive  of  the  crop  conveyed 
were  as  follows :  "My  entire  crop  of  cotton, 
cotton  seed,  com,  dry  feed  and  peas,  which 
I  may  raise  or  cause  to  be  raised  during 
year  1911  on  my  own  land  and  J.  C.  Currie*s 
land,  this  being  in  the  neighborhood  of  T.  S. 
Leak,  Hamp  Baldwin  and  others,  and  on  or 
about  on  a  road  running  from  Malcolm  Blue's 
to  McLeod's  mill,  this  being  where  I  now  live 
or  near  where  I  now  live,  in  Rock  Springs 
Township,  N.  C,  all  of  which  is  now  in  my 
possession  and  upon  which  there  is  no  en- 
cumbrance." On  April  30, 1911,  the  said  Ray 
executed  to  the  plaintiffs  a  chattel  mortgage 
to  secure  $392.29,  due  November  1,  1911,  in 
which  the  words  descriptive  of  the  crop  con- 
veyed were  as  follows:  "My  entire  crop,  such 
as  com  and  cotton,  cotton  seed  and  feed  of 
all  descriptions,  to  be  raised  on  my  land  (or 
any  other  lands)  that  I  may  tend.  Twenty- 
five  acres  of  land.  Joining  Hamp  Baldwin 
and  Jim  Bennett,  bought  from  J.  C.  Currie, 
the  land  where  I  now  live,  my  house  and 
premises  is  on  the  land."  The  mortgage  to 
the  plaintiffs  was  registered  on  April  29, 
1911,  and  the  one  to  the  interpleaders  on 
November  23,  1911.  It  appears  from  the  evi- 
dence that  in  1910  the  defendant  was  let 
into  possession  by  one  J.  0.  Currie  of  a  large 
tract  of  land  containing  about  761  acres 
owned  by  said  Currie,  of  which  a  60-acre 
tract  called  the  Wilson  tract  was  a  part; 
that  the  crop  in  dispute  was  raised  on  a 
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part  of  this  Wilson  tracts  and  on  a  part  of 
the  large  tract  adjoining  the  Wilson  tract; 
that  the  defendant  resided  on  the  part  called 
the  Wilson  tract;  that  at  the  time  the  de- 
fendant  was  let  Into  possession  the  defend- 
ant and  J.  G.  Currie  entered  into  a  parol 
agreement  that  the  defendant  could  select 
12  acres  of  land  from  the  Wilson  60-acre 
tract  and  all  for  deed  for  same  from  said 
Currie;  that  defendant  built  on  said  Wil- 
son tract  a  dwelling  house  and  some  out- 
houses, and  also  raised  a  crop  in  1910  and 
1911  on  the  said  lands,  a  part  being  on  the 
Wilson  tract  and  a  part  on  the  adjoining 
land;  that  at  the  time  the  defendant  mort- 
gaged the  crops  to  the  plalntUTs  no  land  had 
been  selected  by  the  defendant,  no  land  set 
apart  or  deeded  to  him;  that  after  the  sei- 
zure of  the  crop  by  the  plaintiff,  and  after 
the  institution  of  this  action,  the  d^endant 
selected  12  acres  of  land  of  the  Wilson  tract, 
mostly  in  the  woods,  adjoining  the  lands  on 
which  the  crops  in  dispute  were  grown,  prac- 
tically leaving  out  all  the  land  he  had  tended 
and  on.  which  most  of  the  crops  in  dispute 
were  grown,  and  obtained  a  deed  for  the 
land  so  selected. 

W.  K  Hurley  testified:  ''I  know  the 
lands  on  which  the  crops  were  grown  that 
were  conveyed  in  this  mortgage.  I  went  over 
the  lands  before  the  mortgage  was  given  with 
the  defendant  The  lands  that  Ray  cultivat- 
ed lay  right  where  his  house  is;  Joins  Bald- 
win and  Jim  Bennett  Ray  did  not  cultivate 
any  other  lands  that  year  that  I  know  of. 
I  don't  know  exactly  how  many  acres  there 
were  I  seized  the  crops  on  Ray's  land  that 
he  claimed." 

Randall  Hurley  testified:  '1  know  the 
lands  described  in  the  mortgage,  25  acres. 
That  is  where  he  lives,  where  his  house  is. 
I  have  been  over  the  lands»  and  they  are  the 
lands  described  in  the  mortgage.'* 

The  defendant,  Ray,  among  other  things, 
testified:  "I  did  not  raise  any  crop  this  year 
on  any  other  land  not  described  In  the  mort- 
gage to  W.  K  Hurley  &  Sons." 

There  was  other  evidence  tending  to  prove 
that  the  land  cultivated  in  1911  adjoined 
Bennett  and  Baldwin. 

His  honor  held  that  under  the  description 
in  the  mortgage  to  the  plaintiffs  they  were 
entitled  to  recover  the  crops  raised  on  the 
12  acres  of  land  deeded  to  the  defendant, 
Ray,  and  that  they  could  not  recover  the 
crops  raised  on  the  other  land,  and  plain- 
tiffs excepted  and  appealed  from  the  Judg- 
ment rendered. 

Ghas.  A.  Armstrong,  of  Troy,  for  appel- 
lants.   R.  T.  Poole,  of  Troy,  for  interpleaders. 

ALLEN,  J.  [1]  The  authorities  fully  sus- 
tain the  position  that,  to  constitute  a  valid 
mortgage  upon  a  crop,  there  must  be  some 
designation  of  the  land  upon  which  the  crop 
is  to  be  cultivated  (Atkinson  v.  Graves,  91 
N.  a  99;    Rountree  v.  Britt,  94  N.  a  100; 


State  V.  Garris,  98  N.  a  737,  4  S.  B.  633; 
Harris  v.  Allen,  104  N.  G.  87,  10  S.  B.  127). 
and  that  a  conveyance  of  the  crops  on  lands 
described,  and  on  any  other  lands  the  mort- 
gagor may  cultivate,  is  effective  as  to  the 
crops  on  the  lands  described  and  void  as  to 
other  crops  (Gwathney  v.  Ethridge,  99  N.  G. 
571,  6  S.  B.  411 ;  Weil  v.  Flowers,  109  N.  G. 
217,  13  S.  E.  761;  Perry  v.  Bragg,  109  N.  G. 
304,  14  S.  E.  97;  Grinkley  v.  Edgerton,  113 
N.  G.  146,  18  S.  E.  341).  It  has  also  been 
held  that  the  crop  cultivated  next  after  the 
execution  of  the  mortgage  may  be  conveyed 
and  no  other  (Wooten  v.  Hill,  98  N.  G.  49, 
3  S.  B.  846;  Smith  v.  Goor,  104  N.  G.  139,  10 
S.  B.  466),  and  that,  when  the  mortgpage 
conveys  a  .crop  to  secure  a  note  due  in  the 
fall  of  the  year  after  its  execution,  the  in- 
ference is  unmistakable  that  the  crop  of  that 
year  is  referred  to  and  conveyed.  Taylor  v. 
Hodges,  105  N.  G.  344,  11  S.  E.  156. 

[2]  We  see  no  substantial  difference  be> 
tween  the  language,  '*any  other  crops  he 
may  cultivate,"  and  that  of  "any  other  crop 
he  may  tend,"  and,  if  the  description  in 
the  mortgage  to  the  plaintiffs  stopped  here, 
we  would  follow  the  ruling  of  his  honor, 
but  there  are  other  and  apt  words  of  descrip- 
tion, to  wit,  "twenty-five  acres  Joining  Hamp 
Baldwin  and  Jim  Bennett"  which  will  not 
necessarily  fail  because  of  the  statement 
that  it  was  the  land  of  the  mortgagor  or 
land  bought  from  J.  G.  Gurrie 

In  Proctor  v.  Pool,  15  N.  a  373,  Ghief  Jus- 
tice Rufiln,  speaking  of  inconsistent  descrip- 
tions in  a  deed,  says:  "It  is  a  general  rule 
that  if  the  description  be  so  vague  or  con- 
tradictory that  it  cannot  be  told  what  thing 
in  particular  is  meant  the  deed  is  void. 
But  it  is  also  a  general  rule  that  the  deed 
shall  be  supported,  if  possible;  and,  if  by  any 
means  different  descriptions  can  be  recon- 
ciled, they  shall  be,  or,  if  they  be  irreconcU- 
able,  yet  if  one  of  them  sufficiently  points 
out  the  thing,  so  as  to  render  it  certain  that 
it  was  the  one  intended,  a  false  or  mistaken 
reference  to  another  particular  shall  not 
overrule  that  which  is  already  rendered  cer- 
tain. Attempts  have  been  made  to  establish 
artificial  rules  for  discovering  the  Intention; 
and  the  offices  of  terms  of  general  and  par- 
ticular description  defined.  The  truth  is  no 
positive  rule  can  be  laid  down;  for  as  each 
subject  differs  in  some  respects  from  another, 
and  each  writer  will  be  more  or  less  precise 
or  perspicuous  in  expressing  himself,  the 
whole  instrument  is  to  be  looked  at  and  the 
inquiry  then  made,  Gan  it  be  found  out  from 
this  what  the  party  means?  In  some  cases 
it  is  clear  that  only  that  thing  is  meant  in 
which  all  the  particulars  of  the  description 
concur.  In  others,  the  description  may  be  by 
several  particulars,  and  distinct  things  are 
found,  of  which  one  answers  to  one  descrip- 
tion and  another  to  the  other.  It  would 
seem  in  such  case  that  the  conveyance  would 
be  inoperative,  because  it  was  intended  to 
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pass  one  only,  and  it  cannot  be  determinea 
which  one,  though  there  is  most  respectable 
authority  that  both  should  pass,  rather  than 
neither.  Worthington  v.  Hylyer,  4  Mass. 
196.  But  there  seems  to  be  no  danger  of 
mistaking  the  intention  of  the  parties  when 
the  thing  Is  given  by  a  particular  name,  by 
which  it  is  well  known,  or  by  any  other  de- 
scription which  completely  identifies  it,  al- 
though another  oarticular  be  added,  which 
does  not  apply,  it  is  true,  to  the  thing  as  be- 
fore described,  but  is  equally  inapplicable  to 
anything  else.  In  such  case  the  eifect  of  the 
true  description  ought  not  to  be  weakened 
by  a  further  and  unnecessary  description 
which  is  false.**  And  this  has  been  approved 
in  Shaffer  v.  Hahn,  111  N.  C.  1,  15  S.  E. 
1033;  and  in  Peebles  y.  Graham,  128  N.  0. 
227,  39  S.  E.  25. 

[8]  Applying  this  principle,  we  are  of  opin- 
ion there  was  evidence  which  entitled  the 
plaintiffs  to  have  their  cause  submitted  to 
the  jury  upon  the  question  of  the  ownership 
by  them  of  the  crops  raised  on  other  land 
than  the  12  acres  set  apart  to  the  defendant, 
Ray,  and  that  they  are  the  owners  if  the 
Jury  shall  find  that  the  crops  were  grown 
on  land  adjoining  Baldwin  and  Bennett,  and 
that  it  was  the  intention  of  the  parties  to 
convey  these  to  the  plaintiffs.  The  crop  in 
controversy  is  that  of  1911.  The  defendant, 
Ray,  entered  into  possession  of  the  land  un- 
der a  parol  agreement  with  the  owner  to 
sell  him  12  acres  of  a  larger  tract,  not  des- 
ignated or  described,  and  to  be  selected 
thereafter,  and  the  evidence  of  the  plaintiffs 
tends  to  prove  that  he  cultivated  more  than 
12  acres  in  one  lot  of  land,  adjoining  the 
lands  of  Hamp  Baldwin  and  Jim  Bennett, 
and  that  the  12  acres  were  not  set  apart  un- 
til after  the  crops  were  seized  in  this  action. 

[4]  As  the  contract  with  the  owner  was  in 
parol,  Ray  did  not  own  any  land,  nor  had  he 
bought  any  from  the  owner,  as  none  had 
been  set  apart  or  selected,  and  his  house  and 
premises  were  on  all  the  land  cultivated  by 
him,  as  well  as  on  the  12  acres  afterwards 
allotted. 

It  follows,  therefore,  that  there  was  error, 
and  a  new  trial  is  ordered. 

New  trial. 

(IM  N.  C.  361) 

ELLIOTT  ▼.  LOFLIN  et  aL 

(Supreme  Court  of  North  Carolina.  Nov.   13, 

1912.) 

L  Conversion  (f  17* )— Directions  in  Will 
—Effect. 

Testator  devised  land  to  his  three  sons, 
to  be  used  for  their  benefit  until  tlie  youngest 
became  21,  when  the  tract  should  be  sold  for 
cash  and  the  money  equally-  divided  among 
them.  All  three  sons  died  before  the  third  son 
arrived  at  age,  without  leaving  wife,  child,  or 
will.  The  land  was  sold  by  decree  of  court  on 
petition  ot  the  guardian  of  the  youngest  son, 
who  survived  the  other  two.  fields  that  the 
land  was  never  converted  -into  ijersonalty.  he- 
cause  the  contingency  or  condition  provided  for 


conversion  by  sale  did  not  happen,  and  the  pro* 
ceeds  of  a  sale  were  real  estate,  and  belonged, 
under  Revisal  1905,  i  1556,  rule  4,  to  the  heirs 

at  law  of  the  blood  of  testator. 

£Ed.  Note. — For  other  cases,  see  Conversion. 
Cent,  Dig.  {§  38-43;    Dec.  Dig.  {  17.*J 

2.  Conversion  (§  19*)— Dibections  in  Will 

—Intention  or  Testator. 

Where  a  will  provides  that  real  estate 
shall  I>e  converted  Into  personalty,  without 
specifying  ihe  time  at  which  the  same  is  to  be 
converted,  and  nothing  is  required  to  be  done 
except  a  sale,  the  law  construes  the  proceeds 
as  personalty  from  the  death  of  testator;  but 
whether  there  is  a  conversion  at  the  death  of 
testator,  or  whether  a  conversion  is  postponed 
until  the  happening  of  a  future  event,  depends 
on  the  intention  of  testator. 

[Ed.  Note. — For  other  cases,  see  Conversion, 
Cent.  Dig.  §§  45-51,  55;    Dec.  Dig,  S  19.*J 

Appeal  from  Superior  Court,  Randolph 
County;  Allen,  Judge. 

Action  by  L.  C.  Elliott  against  W.  D.  Lof- 
lin  and  others.  From  a  judgment  directing 
plaintiff  to  malie  distribution  of  the  funds 
in  his  hands  as  administrator,  defendants 
appeal.    Affirmed. 

H.  M.  Robins,  of  Ashboro,  for  appellants. 
Hammer  &  Kelly,  John  T.  Brittain,  and  J. 
A.  Spence,  all  of  Ashboro,  for  appellee. 

CLARK,  0.  J.  [1]  The  testetor  devised 
land  to  his  three  sons,  "the  rents  to  be  used 
for  their  beneflt,"  till  the  youngest  became  21 
years  old;  "then  I  will  the  said  tract  to  be 
sold  for  cash  and  the  money  b<>  equally  di* 
vided  among  them."  All  three  s^ns  died  be- 
fore the  youngest  arrived  at  age.  Neither 
of  them  left  wife,  child,  or  will,  and  their 
mother  died  before  them,  and  they  were  the 
only  children  of  the  testator.  The  land  was 
sold  by  a  decree  of  court  upon  petition  by 
the  guardian  of  the  youngest  son,  who  sur- 
vived his  brothers.  The  sole  question  is 
whether  by  the  terms  of  the  will  there  was 
a  conversion  into  personalty,  as  of  the  date 
of  the  death  of  the  testator,  in  which  event 
the  plaintiffs,  who  are  the  next  of  kin  on  the 
mother's  side,  shall  share  in  the  proceeds, 
or  whether  the  will  provided  for  the  conver- 
sion into  personalty  only  upon  the  arrival 
at  age  of  the  youngest  son,  in  which  case  the 
land,  or  its  proceeds,  are  realty,  and  be- 
long to  the  heirs  at  law  of  the  blood  of  the 
testator.  Rev.  §  1556»  rule  4.  We  are  of 
opinion  that  the  land  has  never  been  con- 
verted, because  the  contingency  or  condition 
provided  in  the  will  for  conversion  by  a  sale 
has  never  happened.  Brothers  v.  Cart- 
wright,  65  N.  C.  113,  64  Am.  Dec.  5(53;  Tay- 
loe  V.  Johnson,  63  N.  C.  381.  Indeed,  the 
facts  of  this  case  were  stronger  than  in 
Brothers  v.  Cartwrlght,  because  the  testa- 
tor's Intention  is  more  clearly  manifested 
that  the  land  should  remain  real  estate  until 
the  arrival  of  age  of  the  youngest  son,  for 
the  will  provides  that  the  ''rents"  shall  be 
used  for  the  benefit  of  the  brothers  until 
that  time. 

[21  It  is  true  that,  when  a  will  provides 
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tliat  real  estate  sball  be  converted  Into  per- 
sonalty, withont  specifying  the  time  at 
which  the  same  is  to  be  converted,  and  noth- 
ing is  required  to  be  done  except  a  sale  of 
the  property,  the  law  construes  the  proceeds 
as  personalty  from  the  death  of  the  testa* 
tor,  because  equity  wiU  hold  that  "to  be 
done  which  ought  to  be  done."  But  in  this 
case  it  is  evident  that  the  land  was  not  to  be 
sold  untU  the  youngest  son  became  of  age, 
and  that  in  the  meantime  it  was  to  be  held 
as  realty.  Whether  there  was  a  conversion 
at  the  death  of  the  testator,  or  whether  the 
conversion  was  postponed  till  the  arrival  of 
age  of  the  youngest  son,  depends  upon  the 
intuition  of  the  testator,  and  we  think  his 
honor  properly  held  that  the  proceeds  of  the 
land  were  realty. 
Affirmed. 

<160  N.  C.  801) 

SIMPSON  V.  B.  M.  GREEN  &  SONS. 

< Supreme  Court  of  North  Carolina.    Nov.  13, 

1912.) 

a.  BVIDXNOB    (I    441*)  —  SALC8  — BZCLUDING 

Obai.  Rbpbesentations. 

Under  the  stipulation  of  the  written  con- 
tract of  sale,  *the  sole  authorised  business  of 
our  agents  is  to  solicit  contracts  on  this  print- 
-ed  form,  and  no  agreement  or  representation 
will  be  recognised  by  us  unless  it  is  written 
hereon,**  verbal  assurances  by  the  selling  agent 
BB  to  the  article  sold  are  no  part  of  the  con- 
tract, and  may  not  be  considered  in  an  action 
on  it. 

[Ed.  Note.>r-For  other  cases,  see  Evidence, 
Cent  Dig.  fi  171^1846,  2030-2047;  Dec  Dig. 
f  441.») 

2.  Salks   (§   179*)  —  CoirraAOT  —  Bbbach  — 

Waivkb. 

Technical  breach  of  a  contract  of  sale  of  a 
soda  fountain  in  tiiat  its  trimmings,  stipulated 
to  be  green,  were  white,  was  waived  by  aocept- 
ance  and  use  of  it  for  several  months. 

[Bd.  Note.— For  other  cases^  see  Sales,  Cent 
Dig.  §§  456-468;    Dec.  Dig.  §  179.*] 

Appeal  from  Supesior- Court,  Union  Coun- 
ty;   Justice^  Judge. 

Action  by  O.  N.  Simpson,  Jr.,  against  B. 
M.  Green  &  Sons.  Judgment  for  defendants. 
Plaintiff  appeals.     Affirmed. 

Redwine  &  Sikes,  of  Monroe,  for  appellant 
Stack  &  Parker,  of  Monroe,  for  appellees. 

HOKE,  J.  From  the  facts  in  evidence  it 
appears  that  defendant  sold  and  conveyed 
to  plaintiff,  under  a  written  contract,  dated 
December  21, 1910,  and  containing  full  speci- 
fications, a  soda  fountain,  with  usual  fix- 
tures, etc.  The  same  was  installed  on  March 
23,  1911,  and  has  been  used  by  plaintiff  since 
that  date;  that  some  cash,  $100,  was  paid 
on  execution  of  contract,  $200  more  on  ar- 
rival of  goods,  and,  in  order  to  get  bill  of 
lading  for  some,  remainder  of  purchase  price 
was  evidenced  by  plaintiff's  notes,  payable 
monthly,  and  these  notes  seem  to  have  been 
paid  at  the  time  of  action  brought;  that  on 
August  21,  1911,  plaintiff  instituted  present 


suit  for  damages,  for  breach  of  contract, 
claiming  that  the  fountain  did  not  come  up 
to  specifications  and  charging  that  the  car- 
bonator  was  not  of  the  idnd  described,  nor 
the  trimmings  of  the  counter,  the  contract 
requiring  that  these  trimmings  should  be 
shaded  green,  and  they  proved  to  be  white. 
The  written  contract  contained  among  others 
the  following  stipulation:  'The  sole  author- 
ized business  of  our  agents  is  to  solicit  con- 
tracts on  this  printed  form,  and  no  agree- 
ment or  representation  will  be  recognized  by 
us  unless  it  is  written  hereon.** 

[1  ]  Having  accepted  and  used  the  fountain 
for  several  months,  the  plaintiff  must  be  con- 
sidered as  holding  it  under  the  terms  of  the 
contract,  and  a  perusal  of  the  testimony  will 
disclose  that  plaintiff  rests  his  principal 
grievance,  not  on  the  ground  that  the  car- 
bonator  differs  from  the  specifications  of 
the  contract,  but  that  the  same  does  not 
come  up  to  certain  verbal  assurances  of  de- 
fendant's agent,  made  at  the  time  of  sale 
and  not  contained  in  the  written  agreement 
between  the  parties.  Under  the  written  stip- 
ulation, above  quoted,  these  verbal  assuranc- 
es constitute  no  part  of  the  contract,  and  our 
authorities  are  to  the  effect  that  they  may 
not  be  considered  in  an  action  for  its  breach. 
Machine  Co.  v.  McClamrock,  152  N.  0.  405, 
67  S.  B.  991;  Medicine  Co.  v.  Mizell,  148  N. 
a  384.  62  S.  E.  511. 

[2]  On  the  question  of  th  white  and  green 
trinunings,  the  evidence  as  to  pecuniary  in- 
Jury  is  entirely  too  indefinite  to  be  made  the 
basis  of  any  substantial  recovery,  and  any 
technical  breach  of  the  contract  in  this  re- 
spect should  in  our  opinion  be  treated  as 
waived.  See  Parker  v.  Fenwick,  138  N.  C. 
209,  50  S.  BL  627.  There  is  no  error,  and 
the  Judgment  directing  a  nonsuit  is  af&rmed. 

Affirmed. 


(Wa  N.  C.  211) 

BREWER  ▼.  MINEOLA  MFG.  CO. 

(Supreme  Court  of  North  CaroUna.    Nov.  7, 

1912.) 

Appeal  and  Ebbob  (f  638*)  —  Dismissal  — 

KSCOBDS— SlONATUBES. 

Where  the  stenographer's  full  notes  were 
copied  into  the  recordT  and  immediately  follow- 
Ing  them  was  the  following  entry:  ''The  rec- 
ord, stenographer's  notes,  the  judgment  and 
the  exception  to  the  nonsuit  shall  constitute  the 
case  on  appeal  to  the  Supreme  Court'*— -which 
was  not  signed  hy  the  presiding  judge  or  by  ei- 
ther counsel,  but  is  repudiated  by  the  counsel 
for  respondent,  a  motion  by  respondent  to  dis- 
mlBS  the  appeal  and  affirm  for  lack  of  a  case 
on  appeal  must  be  allowed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {9  2785,  2786;  Dec.  pig.  S 
638.*1 

Appeal  from  Superior  Court,  Guilford  Conn- 
ty;  Whedbee,  Judge. 

Action  by  Jonie  Brewer  against  the  Mineo- 
la  Manufacturing  Company.  From  a  Judg- 
ment of  nonsuit,  plaintiff  appeals.  Appeal 
dismissed,  and  judgment  affirmed. 
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Jolm  A.  Barringer  and  Adams  &  Mac- 
Lean,  all  of  Greensboro,  for  appellant  F.  P. 
Hobgood,  Jr.,  of  Greensboro,  for  appellee. 

PER  CURIAM.  Defendant's  attorney 
moves  In  this  court  to  dismiss  the  appeal 
and  affirm  the  judgment  for  the  absence  of 
a  properly  constituted  case  on  appeal. 

The  stenographer's  full  notes  of  the  trial 
in  the  superior  court  are  copied  in  th^  rec- 
ord. Immediately  following  them  we  find 
the  following  entry:  **The  record,  stenogra- 
pher's notes,  the  judgment  and  the  exception 
to  the  nonsuit  shall  constitute  the  case  on 
appeal  to  the  Supreme  Court."  This  is  not 
signed  by  either  the  presiding  judge  or  by 
the  counsel  for  the  plaintiif  or  defendant 
It  is  repudiated  by  the  counsel  for  the  de- 
fendant in  this  court,  who  moves  to  affirm 
the  judgment  for  lack  of  a  case  on  appeaL 

The  motion  must  be  allowed. 

There  appears  to  have  been  no  attempt  to 
make  out  a  case  on  appeal  in  conformity 
with  the  statute.  That  which  is  offered  as 
a  case  on  appeal  is  neither  signed  by  the 
judge  nor  by  the  counsel. 

In  this  connection  we  again  call  the  at- 
tention of  the  profession  to  what  has  been 
said  on  the  subject  of  **Cases  on  Appeal"  in 
Oressler  v.  AsheviUe,  138  N.  O.  483,  51  S. 
E.  53,  Bucken  v.  Railroad,  157  N.  C.  444, 
73  S.  E.  137,  and  Skipper  v.  liumber  Co., 
158  N.  C.  322,  74  S.  E.  342.  In  the  latter 
case  it  is  held  that:  "When  the  appellant 
has  set  out  in  the  case  on  appeal  the  tran- 
scribed stenographer's  notes,  he  fails  to  pre- 
pare a  concise  statement  of  the  case  as  re- 
quired by  Revisal  591,  and  his  appeal  will 
be  dismissed  under  rule  22  [66  S.  E.  vii]  of 
the  Supreme  Court  when  upon  examination 
no  error  is  found  in  the  record  proper." 

Appeal  dismissed,  and  judgment  affirmed. 


(161  N.  C.  246) 

STATE  V.  SAVAGE. 

(Supreme  Court  of  North  Carolina.     Nov.  13, 

1912.) 

Cbikcnal    I*a.w    (§    883*) — ^Vkbdictt-Suffi- 

GIENC7 

Under  Revisal  1905,  S  3269,  which  pro- 
vides that  accused  may  be  convicted  of  the 
ctrime  charged  in  the  indictment,  or  a  less 
degree  thereof,  or  of  an  attempt  to  commit  a 
less  degree  of  the  same  crime,  a  verdict,  ''guilty 
of  an  attempt  to  commit  the  crime  charged  in 
the  bill  of  indictment,"  is  sufficient;  that 
charge  being  commission  of  the  crime  against 
nature. 

[Ed.  Note.—For  other  cases,  see  Criminal 
Law.  Cent.   Dig.  M  2104-2106;    Dec   Dig.   § 

883.*] 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty; Allen,  Judge. 

J.  E.  Savage  was  convicted  of  an  offense, 
and  he  appeals.    Affirmed. 

The  defendant  was  charged  in  the  Indict- 
ment with  the  violation  of  section  3349  of  the 


Revisal,  which  denounces  the  crime  against 
nature,  and  the  jury  returned  as  their  ver- 
dict: "Guilty  of  an  attempt  to  commit  the 
crime  charged  in  the  bill  of  indictment"  Up- 
on this  verdict,  the  defendant  was  sentenced 
to  four  months  in  jail  and  assigned  to  woiil 
on  the  public  roads.  The  defendant  moved 
in  arrest  of  judgment,  which  motion  wa^i 
overruled,  and  defendant  appealed. 

H.  O.  Sapp  and  Jones  &  Patterson,  all  of 
Winston- Salem,  for  appellant.  Attorney  Gen- 
eral Bickett  and  T.  H.  Calvert,  of  Raleigh, 
for  the  State. 

PER  CURIAM.  The  judgment,  upon  the 
verdict  of  the  jury,  Is  fully  authorized  by 
Revisal,  §  3269,  which  reads  as  follows:  ''Up- 
on the  trial  of  any  indictment  the  prisoner 
may  be  convicted  of  the  crime  charged  there- 
in, or  of  a  less  degree  of  the  same  crime,  or 
of  an  attempt  to  commit  a  less  degree  of  the 
same  crime."  This  statute  was  discussed  in 
State  V.  Brown,  U3  N.  C.  646,  18  S.  B.  51, 
and  construed  in  accordance  with  the  ruling 
of  his  honor. 

No  error. 


aeO  N.  C.  156) 
NEWBURY  V.  SEA  BOARD  AIR  LINE  RT. 

(Supreme  Court  of  North  Carolina.  Nov.  13, 

1912.) 

1.  Carriers    (f    395*)— Local    agents— Au- 
thority TO  Contract. 

A  local  passenger  or  freight  agent  in 
charge  of  a  railroad  company's  business  at  a 
station  has  power  to  do  what  is  usual  and  nec- 
essary to  carry  on  the  business  intrusted  to 
him,  but  has  no  power  as  a  matter  of  law  to 
contract  to  furnish  the  proprietor  of  a  traveling 
theatrical  troupe  a  baggage  car  for  the  trans- 
portation of  theatrical  paraphernalia  at  each 
week  end  for  an  indefinite  period  and  at  oth- 
er stations  of  the  company,  and,  to  make  such 
a  contract  binding,  special  authority  to  make 
it  must  be  shown,  or  ratification. 

[EH.    Note. — ^For    other   cases,   see   Carriers, 
Cent  Dig.  fS  1505-1518 ;   Dec  Dig.  §  395.*] 

2.  Cabbiers    (I    408*)— LooAii    Aoent9— Au- 
thority TO  CONTBAOr. 

Where,  in  an  action  for  breach  of  contract 
with  a  local  station  agent,  the  issues  involved 
the  authority  of  the  agent  to  make  the  contract 
and  the  terms  thereof,  telegrams  between  the 
local  agent  and  the  general  passenger  agents 
were  competent  to  show  the  nature  of  the  con- 
tract and  the  restrictions  imposed  on  the  local 
agent,  and  to  corroborate  him  as  to  the  terms 
of  the  contract 

[Ed.    Note. — For   other   cases,    see   Carriers, 
Cent.  Dig.  §§  1557-1571;   Dec.  Dig.  S  408.*] 

3.  Carriers    (8    408*)— Local    Agents— Au- 
thority TO  Oontbaot. 

Where,  in  an  action  on  a  special  contract 
made  with  a  station  agent,  the  carrier  claimed 
that  the  local  agent  had  no  authority  to  make 
the  contract,  and  plaintifiTs  evidence  showed 
that  the  agent  had  power  to  make  it,  and  that 
it  had  been  ratified,  the  issues  of  the  pow- 
er of  the  agent  and  of  ratification  must  be 
submitted  to  the  jury. 

[VA.    Note. — For    other   cases,    see    Carriers, 
Cent.  Dig.  §§  1557-1571 ;    Dec.  Dig.  S  408.*] 


•For  otber  caBes  see  same  topic  and  Bectlon  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 


N.C.) 


NEWBUBT  Y.  SEA  BOABD  AIR  LINE  BY. 


239 


4.  Appeai.  ahd  Ebbob  (§  1172*)— Disposition 
OF  Case  on  AppbaIt-Affibmancb  in  Past 
—Rbyebsal  in  Pabt. 

Where  a  judgment  appealed  from  consists 
of  independent  matters,  so  that  the  erroneous 
part  thereof  can  be  segregated,  the  court  on 
appeal  will  only  set  aside  the  erroneous  part. 

[EM.  Note.--For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f§  4555-4561;  Dec  Dig.  i 
1172.*] 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty;   O.  H.  Allen,  Judge. 

Action  by  J.  H.  Newbury  against  the  Sea 
Board  Air  Line  Railway.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Affirmed  in 
part,  and  reversed  in  part 

There  was  allegation,  with  evidence  on  the 
part  of  plaintiff  tending  to  show  that  he  was 
the  proprietor  of  a  traveling  troupe,  known  as 
the  Hallie  Mack  Show,  and  had  procured  a 
special  passenger  car  for  his  actors,  and,  be- 
ing at  Weldon,  N.  C,  on  or  about  June  (5, 
1910,  he  made  a  contract  with  defendant's 
transportation  agent,  a  Mr.  Rodwell,  that  he 
was  to  be  supplied  with  a  baggage  car  of  cer- 
tain dimensions,  with  doors  open  at  both  ends 
for  the  transportation  of  his  outfit,  includ- 
ing stage  platform,  tents,  poles,  etc.,  and  he 
was  to  have  this  car,  at  a  stated  price,  over 
defendant's  lines  on  Saturday  night  of  each 
week  end  while  the  show  was  giving  exhibi- 
tions in  that  vicinity.  That  car  was  fur- 
nished as  per  contract  for  Henderson,  the 
next  point,  and  from  Henderson  to  Oxford, 
but  on  the  third  and  some  subsequent  points 
defendant  failed  to  supply  car,  causing  plain- 
tiff much  damage,  etc.  Defendant  denied 
making  a  contract  for  the  car  except  to  Hen- 
derson, the  next  point  on  its  lines,  and  aver- 
red that,  if  any  such  contract  was  made,  it 
was  with  one  C.  E.  Carter,  defendant's  local 
passenger  agent  at  Weldon,  and  that  neither 
Carter  nor  Rodwell,  alleged  to  be  a  local 
freight  agent  at  Weldon,  had  any  authority 
to  make  the  contract  sued  on,  express  or  im- 
plied, and  offered  evidence  on  the  questions 
presented,  including  several  telegrams  be- 
tween Carter  and  C.  B.  Ryan,  general  pas- 
senger agent  of  defendant  company,  and  oth- 
er telegrams  tending  to  show  that  the  con- 
tract as  made  was  only  to  supply  the  car  to 
the  next  station,  Henderson,  and  tending  to 
establish  other  facts  in  support  and  corrobo- 
ration of  defendant's  positions.  These  tele- 
grams were  at  first  admitted  by  the  court, 
but  were  afterwards  entirely  withdrawn; 
his  honor  charging  the  jury:  •*That  all  tele- 
grams and  communications  between  the  tick- 
et agent  at  Weldon,  N.  0.,  and  superintend- 
ent, C.  B.  Ryan,  and  J.  A  Witt,  are  with- 
drawn from  the  consideration  of  the  jury  for 
any  and  all  purposes,  and  the  jury  are  in- 
structed that  they  cannot  consider  them  for 
any  purpose."  And  charging  further:  **lf 
the  contract  at  Weldon  was  made  by  the 
agreement  there  with  the  ticket  agent  in  the 
ofiice,  even  though  the  ticket  agent  had  no 


authority  to  do  so.  It  would  be  btndiiig  on 
the  railroad,  as  the  contract  alleged  to  have 
been  made  was  apparently  within  the  scope 
of  his  authority  to  arrange  for  cars,  unless 
he  did  or  attempted  to  do  something  contra- 
ry to  law  or  the  rules  and  regulations  of 
the  Railroad  Commission  of  the  state  of  fed- 
eral regulations."  Defendant  excepted  to 
both  rulings.  Plaintiff  declared  on  a  second 
cause  of  action  for  negligent  injury  in  mov- 
ing plaintiff's  private  car  at  Louisburg,  caus- 
ing damage.  This  was  denied  by  defendant, 
and  both  parties  offered  evidence  as  to  this 
cause  of  action.  On  issues  submitted  the  ju- 
ry rendered  the  following  verdict: 

**{1)  Did  the  defendant  Sea  Board  Air  Line 
Railway  agree  through  its  agent  at  Weldon 
to  furnish  the  plaintiff  with  a  baggage  car 
every  Saturday  night  up  to  and  including 
Saturday  night,  July  9,  1910,  at  Louisburg? 
A  Yes. 

*'{2)  If  so,  did  it  faU  to  furnish  car  at  Lou- 
isburg at  that  time?    A  Yes. 

''(3)  If  so,  what  damage,  if  any,  did  plain- 
tiff sustain  on  account  of  such  failure?  A. 
$430. 

**(4)  Was  the  plaintiff's  private  car  damag- 
ed by  the  negligence  of  the  defendant?  A. 
Yes.     If  so,  how  much?    A.  $20." 

Judgment  for  plaintiff  and  defendant  ex- 
cepted and  appealed,  assigning  for  error, 
chiefly:  (1)  That  his  honor  withdrew  the  tel- 
egrams from  the  consideration  of  the  ju- 
ry; (2)  the  charge  of  the  court  that  on  the 
facts  in  evidence  a  contract  with  the  ticket 
agent  would  be  binding  on  the  company, 
though  the  ticket  agent  had  no  authority  to 
make  it,  the  same  being  within  the  apparent 
scope  of  his  authority;  (3)  that  on  motions 
properly  made  the  court  refused  to  nonsuit 

Murray  Allen,  of  Raleigh,  for  appellant 
Johnson  &  Johnson,  of  Warsaw,  and  H.  D. 
Williams,  of  Kenansville,  for  appellee. 

HOKE,  J.  There  was  evidence  on  the  part 
of  the  defendant  tending  to  show  that  the 
contract  was  different  ftom  that  declared  on 
by  plaintiff,  and  that  same  was  made  with 
one  B.  C.  Carter,  the  local  passenger  agent 
at  Weldon,  <and,  further,  that  C.  B.  Rodwell, 
with  whom  plaintiff  testified  the  contract  was 
made  as  defendant's  ^'transportation  agent,*' 
was  only  the  local  freight  agent  and  yard- 
master  at  Weldoi},  and  on  this  testimony,  in 
either  aspect  of  It,  we  think  the  defendant  is 
entitled  to  a  new  trial  of  the  issues  on  the 
first  cause  of  action. 

[1]  On  authority  these  local  railroad  agents, 
whether  passenger  or  freight,  in  charge  of 
the  company's  business  of  their  respective 
stations,  have  "the  power  to  do  what  is  usual 
and  necessary  to  carry  on  the  business  in- 
trusted to  them  and  to  make  all  such  con- 
tracts as  are  reasonable  and  appropriate  to 
that  end."  Within  the  scope  of  these  pow- 
ers, their  acts  are  as  binding  as  those  of  a 
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general  agent,  on  a  broader  field,  and  under 
the  lifibitations  suggested  their  authority  is 
subject  to  the  well-recognized  principle  of  the 
law  of  agency,  that  it  may  not  be  diminish- 
ed or  affected  by  restrictions  or  special  in- 
structions from  the  company  which  are  un- 
communicated  to  the  shipper.  Gooding  v. 
Moore,  150  N.  C.  198,  63  S.  H.  895;  Harrell 
V,  Railroad  Co.,  106  N.  a  258,  11  S.  B.  286 ; 
1  Elliott  on  R.  R.  (2d  Ed.)  S  303;  2  Hutchin- 
son on  Carriers  (3d  Ed.)  i  630;  6  Cyc.  p. 
431.  Applying  the  doctrine,  there  are  many 
well-considered  cases  to  the  effect  that  these 
local  freight  agents  may  make  reasonable 
contracts  for  the  shipment  of  goods  on  a 
si)ecified  day  in  cars  of  a  certain  kind,  etc, 
and  such  contracts  will  bind,  though  the 
terms  of  the  particular  agreement  are  in  ex- 
cess of  the  powers  actually  conferred.  Mer- 
iwether y.  Railroad,  128  Mo.'  App.  647,  107 
S.  W.  434 ;  Harrison  v.  Railroad,  74  Mo.  364, 
41  Am.  Rep.  318;  Stoner  y.  Railroad,  109 
Iowa,  551,  80  N.  W.  569;  Pittsburg,  etc.,  R. 
R.  y.  Racer  et  al.,  10  Ind.  App.  503,  37  N. 
B.  280,  38  N.  B.  186;  Nichols  y.  Oregon, 
etc.,  R,  R.,  24  Utah,  83,  66  Pac.  768,  91  Am. 
St  Rep.  778;  Waldron  y.  Canadian  Pacific 
R.  R.,  22  Wash.  253,  60  Pac.  653 ;  Grimes  y. 
Railroad,  142  111.  App.  532.  While  giying 
full  adherence  to  the  general  principle  sus- 
tained in  these  cases,  we  are  of  opinion  that 
the  contract  now  in  question  is  not  within 
the  powers  usually  possessed  by  one  who  is 
in  strictness  a  local  agent  A  contract  to  pro- 
vide a  baggage  car  of  a  certain  kind  to  haul 
an  outfit  of  ttds  character,  including  stage 
platform,  tent,  stage,  etc.,  and  to  supply  the 
same  at  each  we^  end  for  an  indeterminate 
period  and  at  other  stations  of  the  company. 
Without  decidhig  that  the  character  of  the 
car  should  of  itself  be  regarded  as  deter- 
minative, there  are  many  cases  which  hold 
that  a  local  agent  has  not  the  power  to  con- 
tract for  cars  to  be  supplied  at  a  separate 
and  distinct  station,  and,  to  uphold  a  con- 
tract of  that  character,  special  authority 
must  be  shown,  or  it  must  appear  that  the 
contract  has  heea  in  some  way  approved  or 
ratified.  Voorhees  v.  Railroad,  71  Iowa,  735, 
30  N.  W.  29,  60  AUL  Rep.  823;.  Railway  v. 
Hodge  &  Long,  10  Tex.  Giv.  App.  543,  30  S. 
W.  829;  Elkins  v.  R.  R,,  23  N.  H.  275; 
Grover  &  Baker  y.  Railroad,  70  Mo.  672,  35 
Am.  Rep.  444;  2  Redfleld,  Rys.  p.  137.  And 
on  the  general  principles  controlling  in  such 
cases  see  Bank  v.  Hay,  143  N.  0.  326,  55 
S.  B.  811;  Stephens  y.  Lumber  Co.,  76  S.  B. 
933,  at  present  term. 


[2]  With  these  facts  In  evidence,  therefore, 
on  the  part  of  the  defendant,  tending  to 
show  that  the  contract  was  made  with  a  lo- 
cal agent  of  the  company,  there  was  error 
in  holding  as  a  matter  of  law  that  the  same 
was  within  the  scope  of  the  agent's  powers 
and  tliat  no  limitation  on  his  authority  could 
be  shown.  For  the  same  reason  there  was 
error  in  withdrawing  the  telegrams  relevant 
to  the  question  from  the  consideration  of  the 
jury.  Those  directly  between  local  and  the 
general  passenger  agents  were  competent  in 
so  far  as  they  tended  to  show  the  nature  of 
the  contract  and  the  restrictions  which  were 
imposed  on  the  local  agent's  authority  and 
most  of  them  are  admissible  in  corroboration 
of  such  agent,  who  testified  as  to  the  terms  of 
the  contract,  as  contended  for  by  defendant 

[3]  The  motion  to  nonsuit  could  not  have 
been  allowed,  there  being  facts  in  evidence, 
on  the  part  of  plaintiff,  tending  to  show  that 
the  agent  with  whom  the  plaintiff  claimed  to 
have  contracted,  had  power  to  make  the 
same,  and,  further,  that  the  contract  as 
contended  for  by  htm,  had  been  ratified  by 
the  company,  and,  further,  there  was  perti- 
nent evidence  bearing  on  the  fourth  and 
fifth  issues,  those  submitted  on  plaintilTs  sec- 
ond causd  of  action,  and  to  which  the  er- 
rors referred  to  liave  no  application.  We 
find  no  error  in  the  determination  of  these 
issues,  and,  the  actionable  wronr  and  the 
incidental  damage  having  been  ei^tablished 
without  reversible  error  and  being  easily  sev- 
erable, it  is  proper  that  the  judgment  as  ta 
that  portion  of  plaintilTs  recovery  should  be 
aflirmed. 

[4]  In  3  Cyc.  p.  447,  the  position  is  stated 
as  follows:  "When  a  judgment  appealed  from 
consists  of  distinct  and  independent  mat- 
ters so  that  the  erroneous  portions  thereof 
can  be  segregated  from  the  parts  that  are 
correct,  the  court  will  not  set  aside  the  en- 
tire judgment,  but  only  so  much  as  is  erro- 
neous, leaving  the  residue  undisturbed.  Thus, 
where  a  judgment  entered  on  several  causes 
of  action  is  correct  as  to  some  of  them  but 
erroneous  as  to  others,  it  may,  if  the  judg- 
ment is  divisible,  be  reversed  as  to  the  lat- 
ter, and  affirmed  as  to  the  former."  This 
will  be  certified  that  there  may  be  a  new 
trial  as  to  plaintiff's  right  to  recover  on  the 
alleged  breach  of  contract,  the  first  cause 
of  action,  and  that  the  judgment  for  the  re- 
covery on  the  second  cause  of  action  be  af* 
firmed. 

Partial  new  triaL 
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BfAXO  T.  DAWSON. 

(Supreme  Ccurt  of  North  Carolina.    Nor.  20, 

1912.) 

1.  Appeal  and  Errob    (f  927*)— Pbbsump- 
TIO190— Nonsuit. 

The  rule  requiring  that  evidence  be  con- 
•idered  most  favorable  to  the  plaintiff  on  ap- 
peal from  a  judgment  of  nonsuit  does  not  au- 
thorize the  Bupplying  of  evidence  in  a  suit  by 
an  assignee  ox  accounts  to  show  that  collec- 
tions acKUowledged  to  have  been  made  on  such 
accounts  were  made  after  the  assignment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {|  2912,  2917,  3748,  875a, 
4024;   Dec.  Dig.  I  927.*] 

2.  EXSCUTOBS  AND  ADMXNI8XBAT0B8   (i  49*)— 

Accounts. 

The  right  to  recover  on  accounts  not 
transferred  before  the  death  of  the  testator  is 
in  his  executor,  and  not  in  the  person  to  whom 
the  business  and  all  claims  and  accounts  were 
given  by  the  wilL 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  if  801,  308- 
805;  Dec  Dig.  |  49.*] 

Appeal  from  Superior  Court,  Beaufort 
County;  Bragaw,  Judge. 

Action  by  Jas.  L.  Mayo  against  F.  L. 
Dawson.  Judgment  of  nonsuit,  and  plain- 
tur  appeals.    AfDrmed. 

The  plaintiff  Is  the  son  of  I*  R.  Mayo. 
According  to  the  allegations  in  the  com- 
plaint, the  defendant,  prior  to  the  death  of 
liL  R.  Mayo,  was  engaged  in  selling  pianos 
and  organs  as  agent  for  the  said  Mayo;  his 
compensation  being  a  percentage  of  profits 
from  the  business.  The  plaintiff  claims  that 
Dawson,  the  defendant,  collected  certain 
moneys  and  failed  to  account,  which  is  de- 
nied by  the  defendant  Dawson,  and  he  brings 
this  action  to  recover  the  same.  The  plain- 
tiff  claims  tliat  he  is  the  owner  of  leases 
taken  on  sales  of  pianos  and  organs,  and 
the  balance  due  on  accounts  growing  out  of 
the  business.  He  contends  that  his  father 
gate  or  sold  him  the  leases  and  accounts, 
and  that  if  this  is  not  true  he  is  entitled  to 
them  under  the  will  of  his  father.  It  is  al- 
leged in  the  complaint,  and  admitted  in  the 
answer,  that  the  defendant  made  sales  to 
certain  persons,  and  that  he  collected  cer- 
tain amounts  on  the  sales,  but  no  date  is 
stated  as  to  the  time  of  the  sales  or  of  the 
collections.  The  plaintiff  introduced  the  will 
of  Lb  R.  Mayo,  bequeathing  to  him  all  his  in- 
terest, and  all  claims  and  accounts,  in  the 
piano  and  organ  business. 

The  phiintlff  testifled  as  follows:  "I  am 
son  of  Ii.  R.  Mayo.  My  father  died  in  April, 
1908.  This  book  contains  accounts  of  or- 
gans sold  in  1905  and  1906.  I  hare  had 
it  in  my  possession  since  after  January,  1908. 
The  entries  are  in  the  handwriting  of  L.  R. 
Mayo.  It  represents  accounts  of  organs  sold 
and  leases  turned  over  to  my  father.  Book 
here  offered  in  evidence.  The  sales  were 
made  by  B.  IX  Dawson  and  W.  S.  Whitson. 
I  received  the  leases  and  book  at  the  same 
time.     I    had  conversations   with   Dawson 


about  the  accounts  in  this  book,  first  in  the 
latter  part  of  1907  or  early  part  of  1908. 
I  had  a  conversation  with  him  a  short  time 
after  I  came  in  possession  of  the  book.  I 
asked  Dawson  about  the  accounts  and  bal- 
ances due,  and  if  any  collections  had  been 
made  on  them.  He  said,  *No,*  except  what 
had  been  reported.  Either  in  that  or  a  later 
conversation  I  told  Dawson  all  accounts  had 
been  turned  over  and  belonged  to  me.  He 
said  nothing  to  this.  After  my  father's 
death  I  again  asked  Davrson  about  the  ac- 
counts. I  received  the  book  and  leases  at 
the  same  time  prior  to  my  father's  death. 
He  then  gave  me  an  account  of  the  transac- 
tion with  my  father,  stating  that  he  (Daw- 
son) was  to  sell  the  pianos  and  organs,  and 
my  father  was  to  furnish  the  money  to  pur- 
chase them,  and  they  were  to  divide  the 
profits.  My  recollection  is  that  Dawson  said 
he  was  to  get  one>half  of  the  commission 
out  of  the  first  money  that  came  in.  I  do 
not  remember  whether  he  was  to  have  all 
of  the  first  money  that  came  in.  He  was 
to  get  the  balance  out  of  the  last  payment 
Accounts  in  the  book  show  the  commissions 
due  him  and  the  commission  paid  him,  ex- 
cept the  J.  W.  Ooden  transaction.  I  have 
made  demand  for  settlement  twice.  The 
first  time  he  said  nothing;  the  second  time 
he  claimed  there  was  something  due  him 
on  old  business  relations  with  my  father, 
which  terminated  at  the  time  of  organiza- 
tion of  the  North  State  Piano  Ck>mpany.*' 
Cross-examination:  "Dawson  never  asked 
me  for  this  book.  He  and  I  went  over  this 
book  together,  and  he  admitted  the  correct- 
ness of  these  amounts.  I  never  refused  to 
exhibit  this  book  to  him.  I  did  refuse  to 
exhibit  the  old  book  of  transactions  had  be- 
tween Dawson  and  my  father,  terminating 
three  years  or  more  before  the  North  State 
Piano  Company  was  organized.  I  never  did 
admit  anything  due  on  old  business.  Daw- 
son never  claimed  that  the  profits  of  the 
North  State  Piano  Company  business  should 
be  applied  in  any  way  on  the  old  business." 
At  the  conclusion  of  the  evidence,  judg- 
ment of  nonsuit  was  entered,  and  the  plain- 
tiff excepted  and  appealed. 

• 

Rodman  &  Rodman,  of  Washington,  for 
appellant  Ward  &  Grimes,  of  Washington, 
for  appellee. 

ALLEN,  J.  This  action  Is  to  recover  cer- 
tain money,  which  it  is  alleged  the  defend- 
ant collected  on  sales  made  by  him  under 
an  agreement  with  L.  R.  Mayo,  deceased. 
The  plaintiff  contends  that  he  is  entitled  to 
recover  because  L.  R.  Mayo,  who  was  the 
owner,  prior  to  his  death  transferred  to  him 
the  accounts  and  leases  held  against  persons 
to  whom  sales  had  been  made,  or,  if  this  is 
not  established,  that  he  is  the  owner  of  the 
leases  and  accounts  under  the  will  of  L.  R. 
Mayo. 
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There  Is  no  suggestion  in  the  evidence  that 
L.  R.  Mayo  transferred  to  the  plaintiff  any 
claim  against  the  defendant  for  any  money 
collected  prior  to  the  time  it  is  alleged  the 
accounts  and  leases  were  transferred,  and 
it  therefore  became  necessary  for  the  plain- 
tiff in  order  to  sustain  his  allegation  of  own- 
ership, other  than  under  the  will,  to  offer 
evidence  of  an  assignment  to  him  prior  to 
his  father's  death,  and  that  the  defendant 
bad  collected  money  on  the  accounts  and 
leases  after  such  assignment  The  testimony 
of  the  plaintiff  of  his  possession  of  the  books, 
accounts,  and  leases,  and  of  his  conversations 
with  the  defendant,  furnishes  some  evidence 
of  ownership,  but  there  is  no  evidence  that 
the  defendant  collected  any  money  after  the 
plaintiff  became  the  owner. 

[1]  It  is  true  the  defendant  admits  cer- 
tain collections,  which  he  says  he  accounted 
for,  but  no  dates  are  given,  and  it  is  impos- 
sible for  us  to  see  that  they  were  made  when 
the  plaintiff  had  the  right  to  demand  pay- 
ment of  him,  and  the  rule  requiring  us  to 
consider  the  evidence  in  the  light  most  fa- 
vorable to  the  plaintiff  on  a  judgment  of  non- 
suit does  not  authorize  ua  to  supply  evi- 
dence. 

[2]  We  are  of  opinion,  therefore,  the  plain- 
tiff cannot  maintain  his  action  on  this  title, 
and  he  is  not  entitled  to  recover  under  the 
will,  because,  if  the  accounts  and  leases  were 
not  transferred  prior  to  the  death  of  L*  R. 
Mayo,  the  right  to  recover  thereon  is  in  his 
executor.  Blankenship  v.  Hunt,  76  N.  C. 
377;  Rogers  v.  Gooch,  87  N.  a  442. 

Affirmed. 


(160  N.  C.  174) 

SMITH  et  aL  v.  TOWN  OF  DUNN  et  aL 

(Supreme  Court  of  North  Carolina.    Nov.  20, 

1912.) 

Municipal  Cobporations  ({  971*)— Tbusts 

—Personal  Propbbty. 

Revisal  1905,  §  5217,  provides  that  per- 
sonal property  held  by  a  trustee  is  taxable 
where  the  cestui  que  trust  resides.  Revisal 
1905,  §  5232  (section  72  of  the  machinery  act 
of  1909  [Laws  1909,  c.  440]),  provides  that 
towns  having  charter  power  to  tax  property 
may  list  property  which  has  escaped  taxes  for 
a  period  not  over  ^Ye  years,  adding  to  the 
simple  taxes  25  per  cent  Held,  that  property 
listed  by  trustees  in  the  township  where  they 
lived,  and  not  where  the  cestui  que  trust  re- 
sided, and  which  was  not  listed  for  town  taxes, 
could  be  listed  by  the  town  as  property  which 
had  escaped  taxes  under  Revisal  1905,  f  5232. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  2075-2077;  Dec. 
Dig.  i  971.*] 

Appeal  from  Superior  Court,  Harnett, 
County;    Peebles,  Judge. 

Action  by  Farquhard  Smith  and  others  to 
enjoin  the  Town  of  Dunn  and  others  from 
collecting  taxes.  From  an  order  granting 
the  injunction,  defendants  appeaL    Reversed. 

J.  C.  Clifford,  of  Dunn,  for  appellants.  B. 
F.  Young,  of  Dunn,  for  appellees. 


CLARK,  O.  J.  Under  the  will  of  Mrs- 
F.  M.  Andrews,  who  died  resident  in  Stew- 
art's Creek  township  in  Harnett  county  in 
1904,  the  plaintiffs  were  appointed  execu- 
tors and  also  trustees  of  certain  property 
for  her  son,  his  wife,  and  children.  The  es- 
tate has  been  settled  up,  and  the  plaintiffs 
now  hold  simply  as  trustees  for  the  bene- 
ficiaries. In  1906  the  cestuis  que  trustent 
removed  to  the  town  of  Dunn  and  have 
lived  there  ever  since.  The  trustees  have  in 
their  possession  certain  personal  property 
consisting  mostly  of  stocks  and  bonds.  These 
they  have  not  listed  for  town  taxes. 

Rev.  I  6217,  provides  that,  in  all  cases 
where  the  guardian,  executor,  or  administra- 
tor resides  in  a  city  or  incorporated  town,  all 
personal  property  in  his  hands  shall  be  list- 
ed for  taxation  only  where  their  wards  re- 
sided on  the  1st  day  of  June,  and  where 
the  deceased  persons  resided  on  the  date  of 
their  death,  unless  such  ward  or  deceased 
persons  were  nonresident,  "provided  that 
when  personal  property  is  held  In  trust  for 
another,  by  any  person,  firm,  or  corporation 
in  this  state,  whether  as  guardian,  trustee 
or  otherwise,  and  the  cestui  que  trust  is  a 
resident  of  the  state,  then  the  same  shall  be 
listed  for  taxation  in  the  county  and  town- 
ship where  the  cestui  que  trust  lived  on 
the  1st  day  of  June." 

Rev.  S  5232  (section  72  of  the  machinery  act 
of  1909  [Laws  1909,  c  440]),  authorized  the 
CQunty  board  of  conmiissioners,  and  makes  it 
their  duty,  to  list  property  which  has  es- 
caped taxes  for  a  period  not  exceeding  five 
years,  adding  to  the  simple  taxes  25  per 
cent  in  addition  thereto,  and  at  the  end  of 
this  section  its  provisions  are  extended  so  as 
to  apply  to  "all  cities,  totms,  and  Uke  mu- 
nicipal corporations"  having  the  power  un- 
der their  charters  to  tax  property. 

On  May  1,  1908,  the  cestuis  que  trustent 
removed  to  the  town  of  Dunn  and  have  lived 
there  ever  since.  The  plaintiffs  listed  the 
real  estate  for  taxation  in  the  town  of  Dunn. 
But  on  June  1,  1906,  1909,  and  1910,  they 
listed  the  personalty  only  in  the  township 
in  which  the  trustees  resided.  In  October, 
1910,  the  board  of  conunlssioners  of  Dunn  di- 
rected that  the  personalty  held  by  said  trus- 
tees for  said  beneficiaries  should  be  listed  for 
taxation  in  said  town,  and  the  taxes  should 
be  collected  thereon,  together  with  25  per 
cent  addition  for  the  years  1906  and  1909. 
This  is  a  "case  submitted  without  controver- 
sy," and  the  plaintiff  asks  an  injunction  on 
the  above  facts  to  restrain  the  town  and  its 
tax  collector  from  collecting  the  taxes  upon 
said  property  held  by  them  as  trustees  for 
said  beneficiaries. 

The  language  of  the  statute  (Rev.  f  6217) 
is  explicit  that  the  property  is  taxable 
"where  the  cestui  que  trust  resides."  The 
case  also  falls  under  Rev.  §  6232  (section  72 
of  the  machinery  act  of  1900),  for  it  is  a  case 
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where  the  property  was  **not  listed  at  all" 
so  f&T  as  the  town  tax  Is  concerned,  and  not 
a  case,  as  his  honor  seemed  to  have  spp- 
posed,  where  the  trustee  "listed  and  paid  in 
the  wrong  township."  The  property  was  not 
listed  for  town  taxes  either  in  the  township 
where  the  plaintiffs  reside  nor  in  the  town 
where  the  beneficiaries  resided. 

The  language  of  Bev.  f  5217,  is  not  very 
neatly  expressed,  but  it  clearly  means  that 
a  guardian  shall  list  the  property  of  his 
ward  where  such  ward  resided  on  the  1st 
day  of  June,  and  an  executor  or  adminis- 
trator shall  list  the  property  of  the  de- 
ceased where  he  resided  on  the  Ist  day  of 
June,  unless  such  ward  or  deceased  person 
were  nonresidents  of  this  state,  in  which  case 
the  guardian  or  personal  representatire  shall 
list  the  property  where  he  himself  resided 
on  said  1st  day  of  June.  The  injunction 
was  Improvidently  granted. 

Reversed. 

(161  N.  C.  242) 

STATE  T.   SNIPES. 

(Supreme  Court  of  North  Oarolina.     Nov.  7, 

1912.) 

1.   lilCENSIS     (I     7*)— CONtfUT UTIOW ALITT     OF 
€^E[ABTBB. 

The  provision  of  the  charter  of  the  city  of 
Greensboro  (Priv.  Laws  1911,  c.  2),  authorizing 
the  municipality  to  imj^ose  a  license  tax  on 
restaurants,  to  define  nuisances,  license  trades, 
etc.,  and  enforce  such  ordinances  and  regula- 
tions as  are  necessary  for  the  preservation  of 
the  health  and  general  welfare  of  the  citizens, 
is  constitutionaL 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent  Dig.  ||  7-15,  19;    Dec.  Dig.  i  7.*] 

2.  Licenses  (f  7*)— License  Taxes— Valid - 
ITT  OF  Iifposmow. 

Under  the  Greensboro  city  charter  (Priv. 
Laws  1911,  c.  2),  authorizing  the  imposition 
of  a  license  tax  on  restaurants,  an  ordinance 
of  that  city  requiring  persons  desiring  to  en- 
gage in  the  business  of  keeping  a  restaurant  to 
apply  for  a  license,  paying  $25  for  the  privilege, 
is  valid,  whether  regarded  as  a  police  regula- 
tion or  as  an  exercise  of  the  taxing  power. 

[Ed.  Note. — For  other  cases,  see  Licenses, 
CJent.  Dig.  ft  7-15,  19;    Dec  IMg.  i  7.*] 

3.  Licenses  (S  40*>-'Licen8B  Tazech- Deni- 
al OF  License— REMEDY. 

Tlie  validity  of  an  ordinance  imposing  a 
license  tax  on  an  occupation  cannot  be  tested 
by  a  violation  thereof,  but  the  party  aggrieved 
must  apply  for  a  mandamus  to  compel  the  is- 
suance of  the  license,  or,  where  the  facts  i>er- 
mit  such  action,  must  pay  the  license  tax  un- 
der protest  and  sue  for  its  recovery  under  Ile- 
visal,  I  2855,  authorizing  suits  to  recover  tax- 
es paid  under  protest 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent.  Dig.  H  79-83;    Dec  Dig.  i  40.*] 

Appeal  from  Superior  Court,  Guilford 
County;   Whedbee,  Judge. 

W.  P.  Snipes  was  convicted  of  a  violation 
of  a  city  ordinance,  and  he  appeals.  Af- 
firmed. 

The  Jury  rendered  a  special  verdict,  and, 
upon  the  fticts  therein  established,  the  court. 


being  of  opinion  that  defendant  was  guilty, 
adjudged  defendant  guilty,  imposed  a  fine  of 
$1,  and  defendant  excepted  and  appealed. 

Thos.  S.  Beall,  of  Greensboro,  for  appellant 
The  Attorney  General,  T.  H.  Calvert,  Asst 
Atty.  Gen.,  and  A.  Wayland  Cooke,  of  (Greens- 
boro, for  the  State. 

HOKQ,  J.  The  charter  of  the  dty  of 
Greensboro  (Priv.  Laws  1911,  p.  1)  confers 
upon  the  municipality  the  power  to  impose  a 
license  tax  upon  restaurants,  etc.,  to  define 
and  abate  nuisances,  to  license,  tax,  and  reg- 
ulate trades,  occupations  and  professions,  to 
pass  and  enforce  such  ordinances,  rules,  and 
regulations  as  may  be  necessary  for  the  pres- 
ervation of  the  health,  convenience,  good  or- 
der, better  government,  and  general  welfare 
of  the  citizens,  not  inconsistent  with  the  stat- 
ute and  Constitution  of  the  state,  etc.  Cn 
the  hearing  it  was  made  to  appear  that  an 
existent  ordinance  of  the  city  required  that 
keepers  of  restaurants,  etc.,  should  be  licens- 
ed, and  that  persons  desiring  to  engage  in 
such  business  shall,  before  doing  so,  apply 
to  the  board  of  commissioners  of  the  city, 
stating  the  place,  etc,  and  paying  for  the 
privilege  the  sum  of  $25,  etc.;  that  defend- 
ant had  duly  applied  in  writing  to  the  com- 
missioners for  the  privilege  of  conducting 
such  a  business,  accompanied  by  a  petition 
of  certain  citizens,  and  '*that  the  board  of 
commissioners  of  the  city  of  Greensboro  de- 
clined to  issue  the  license  as  applied  for,  giv- 
ing as  their  reason  therefor  that  the  place 
sought  to  be  occupied  In  their  opinion  was 
not  a  suitable  and  proper  place  in  which  to 
conduct  a  restaurant;  that  thereafter,  and 
after  the  refusal  of  the  commissioners  of  the 
city  of  Greensboro  to  grant  the  license  ap- 
plied for,  the  defendant  continued  to  occupy 
the  said  place,  and  used  it  as  a  restaurant,  hav- 
ing theretofore  conducted  a  restaurant  in  the 
same  building  under  a  permit  from  the  dty, 
which  permit  had  expired  some  time  thereto- 
fore; that  the  warrant  in  this  cause  was  then 
sworn  out;  that  the  defendant  was  tried  and 
convicted  before  the  recorder  in  Greensboro 
and  appealed  to  this  court  from  said  Judg- 
ment" Additional  facts  were  found  in  the 
verdict  as  to  the  exact  placing  of  the  propos- 
ed business,  tending  to  show  that  there  was 
no  good  reason  for  denying  the  defendant's 
application  on  the  ground  of  locality.  Upon 
these,  the  controlling  facts  found  by  the  spe- 
dal  verdict,  we  are  of  opinion  that  the  de- 
fendant has  been  properly  convicted. 

[1,2]  The  statute  is  constitutional,  confer- 
ring ample  power,  and  the  ordinance,  apply- 
ing to  all  alike  and  providing  for  the  priv- 
ilege on  payment  of  a  reasonable  fee,  whether 
regarded  as  a  police  regulation  or  as  an  ex- 
ercise of  the  taxing  power,  must  be  held  val- 
id. State  V.  Perry,  151  N.  C.  661,  65  S.  B. 
915,  134  Am.  St  Rep.  1002 ;    State  v.  Powell, 
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100  N.  C.  525,  6  S.  E.  424;  State  r.  Bean,  91 
N.  C.  554;  State  v.  Cohen,  84  N.  a  771;  In 
re  WllBhlre  (C.  C.)  103  Fed.  620. 

[3]  In  such  case,  defendant,  who  considers 
that  he  has  been  unjostly  treated,  Is  not  per- 
mitted to  test  the  propriety  of  the  commis- 
sioners' action  by  disobeying  the  ordinance. 
He  should  have  applied  for  a  mandamus  for 
the  relief,  as  indicated  in  Barnes  v.  Commis- 
Bioners,  135  N.  C.  27,  47  S.  E.  737;  Railroad 
V.  Commissioners,  148  N.  G.  at  page  225,  6^1 
S.  E.  690;  or,  more  simply,  if  the  facts  per- 
mitted, he  should  pay  the  moderate  tax  re- 
quired under  protest,  and  sue  to  recover  the 
same  as  provided  by  the  statute  (Revisal,  f 
2855).  Western  Union  v.  Town  of  Winnsboro, 
71  S.  C.  231,  50  S.  E.  870 ;  State  v.  Jamison, 
23  Mo.  330.  In  the  case  of  State  v.  Moore, 
113  N.  C.  697,  18  S.  E.  342,  22  L.  R.  A.  472, 
to  which  we  were  referred  by  counsel,  the 
ordinance  itself  was  declared  invalid.  And 
in  Yick  Wo  v.  Hopkins,  118  U.  S.  356,  6  Sup. 
Ct  1064,  30  Li.  Ed.  220,  an  authority  also  re- 
lied upon,  not  only  was  the  ordinance  held 
invalid  as  an  attempt  to  confer  arbitrary 
power  on  an  administrative  board,  but  in  its 
practical  application  there  was  evidence  of 
^'arbitrary  and  unjust  discrimination,  found- 
ed on  differences  of  race,  between  persons 
otherwise  similarly  situated.*'  But  no  such 
conditions  are  presented  here,  where  the  ordi- 
nance is  valid,  and  there  is  no  claim  or  find- 
ing of  discrimination  or  bad  faith.  In  such 
case  the  plaintiff  should  apply  for  mandamus, 
or,  when  allowed  this  privilege,  should  test 
the  action  of  the  city  commissioners  by  pay- 
ing the  $25  demanded  under  protest  and  su- 
ing to  recover  the  same,  as  allowed  by  the 
General  Statute.  As  said  by  Connor,  Judge, 
in  Railroad  v.  Commissioners,  supra,  recom- 
mending a  proceeding  by  mandamus  in  cer- 
tain cases:  "We  call  attention  to  this  for  the 
purpose  of  suggesting  that  it  is  proper  to  re- 
sort to  the  most  efficient  remedy  which  inter- 
feres in  the  smallest  degree  with  the  collec- 
tion of  the  public  revenue."  There  is  no  er- 
ror, and  the  Judgment  of  the  superior  court 
must  be  affirmed. 

AfOrmed* 


(160  N.  C.  392) 

ALLRED   V.   KIRKMAN. 

{Supreme  Court  of  North  Carolina.     Nov.  7, 

1912.) 

1.  Appeal  akd  Bbrob  (i  748*) — Assignioents 
OF  Ebbob— New  Mattbb. 

New  matter,  such  as  the  answer  to  a  ques- 
tion, cannot  be  introduced  for  the  first  time  in 
an  assignment  of  error  for  the  purpose  of  ex- 
cepting to  it,  especially  where  the  assignment 
was  not  sanctioned  by  the  trial  Judge,  but  is 
inserted  after  his  signature  to  the  case  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  1$  3058-3064;  Dec  Dig.  $ 
748.*] 


2.  Appeal  and  Ebbob  <{  1048*)— Habhless 
Ebbob--Qubstions  Not  Answered. 

There  is  no  available  error  in  asking  a 
question  which  was  not  answered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  4140-4145,  4151,  4158- 
4160 ;    Dec  Dig.  f  1048.*] 

3.  WrrNEssES  (f  395*)— Impeachkent. 

Where  defendant  was  impeached  as  a  wit- 
ness by  plaintiflTs  testimony,  he  could  prove 
his  own  declarations  made  before  trial  con- 
sistent with  his  own  eyidence,  as  in  corrobo- 
ration of  himself. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  f  1260;   Dec.  Dig.  §  395.*1 

4.  Appeal  and  Ebbob  (f  1052*)— Habmlbss 
Ebbob— Admission  of  Evidence. 

Where  the  issue  of  liability  was  answex^ 
ed  in  the  negative,  any  error  in  admitting  evi- 
dence in  mitigation  of  damages  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  H  4171-4177;    Dec  Dig.  i 

Appeal  from  Superior  Court,  Randolph 
County;    Allen,  Judge. 

Action  by  Causey  Allred  against  J.  Wesley 
Kirkman.  From  a  Judgment  for  defendant, 
plaintiff  appeals.     Affirmed. 

Morehead  &  Morehead,  of  Greensboro, 
Elijah  Moffltt  and  John  T.  ^rittain,  both  of 
Ashboroy  for  appellant  Hammer  &  Kelly 
and  J.  A.  Spence^  all  of  Ashboro,  for  appel- 
lee. 

WALKER,  J.  Action  by  the  husband  for 
criminal  conversation  and  alienation  of  his 
wife's  affections.  The  Jury  returned  this 
verdict:  **(1)  Did  the  defendant  carnally 
know  the  wife  of  the  plaintiff,  as  alleged  in 
the  complaint?  Ans.  No.  (2)  What  damag- 
es is  plaintiff  entitled  to  recover?  No  an- 
swer." Judgment  for  defendant,  and  plain- 
tiff appealed. 

1.  Defendant  proposed  to  prove  by  one 
Mary  Nixon  "that  the  plaintiff  and  his  wife 
did  not  get  along  well  together,**  but  the 
question  was  not  answered,  as  the  record 
discloses.  An  assignment  of  error  must  be 
based  upon  matter  appearing  in  the  case  or 
record  to  which  exception  was  previously 
taken.  It  has  been  said  that,  in  an  action  by 
the  husband  for  this  wrong,  his  neglect  of 
his  wife,  lack  of  affection  for  her,  his  in- 
difference or  cruelty  toward  her,  and  the  un- 
happiness  of  their  domestic  relations  before 
the  alleged  enticement  or  seduction  may  be 
shown  in  mitigation  of  damages.  21  Cyc 
1626  and  1632,  citing  numerous  cases  in  sup- 
port of  the  proposition.  But  we  need  not 
decide  the  question,  as  we  do  not  tliink  it 
was  properly  raised. 

[1]  New  matter  cannot  be  properly  intro- 
duced for  the  first  time  in  an  assignment  of 
error  for  the  purpose  of  excepting  to  It,  es- 
pecially when,  as  in  this  case,  the  assignment 
does  not  appear  to  have  received  the  sanc- 
tion of  the  Judge,  but  is  inserted  after  his 
signature  to  the  case  on  appeaL 

[2]  We  must  be  governed  by  the  record  in 
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8Qch  a  case,  and,  as  it  appears  from  it  that 
tlie  qneation  was  not  answered,  there  is  no 
srotind  for  the  exception;  an  unanswered 
qneetion  not  being  objectionable.  Morse  v. 
Freeman,  157  N.  G.  886,  72  S.  B.  lOMI.  In 
Worley  y.  Logging  Ck>.,  157  N.  O.  490,  78  8. 
B.  107,  Justice  Allen,  after  stating  that  an 
assignment  of  error  must  be  based  upon  an 
exception  properly  taken,  says  at  page  499 
of  157  N.  a,  at  page  110  of  78  S.  B.:  'The 
preparation  of  th^  assignment  of  error  is  the 
work  of  the  attorney  for  the  appellant,  and 
Is  not  a  part  of  the  case  on  appeal,  and  its 
office  is  to  group  the  exceptions  noted  in  the 
ease  on  appeal,  and,  if  there  la  an  assignmoit 
of  error  not  supported  by  an  exception,  it 
will  be  disregarded." 

[9]  2.  The  defaidant,  haybig  been  examined 
as  a  witness  in  his  own  behalf,  was  Impeach- 
ed by  the  plaintiff's  testimony.  It  was  com- 
petent for  him  to  prove  his  own  declarations* 
which  were  consistent  with  his  own  evidence* 
and  made  before  the  trial,  in  corroboration 
of  himself.  State  v.  Whitfield,  92  N.  O.  831; 
Hooks  V.  Houston,  109  N.  G.  628,  14  8.  B.  49. 
The  rule  is  thus  stated  by  the  present  Ghief 
Justice  in  Burnett  v.  Bailroad,  120  K.  G.  517, 
26  S.  B.  819:  *'It  is  competent  to  corrobo- 
rate a  witness  by  showing  that  previously 
he  had  made  the  same  statement  as  to  the 
transaction  as  that  given  by  him  on  the  trial" 
—-citing  many  cases  in  its  support 

[4]  3.  Defendant  offered  certain  evidence  in 
mitigation  of  damages,  but  as  the  second 
issue  was  not  reached  in  the  investigation 
by  the  jury,  the  first  having  been  answered 
in  the  negative,  no  harm  was  done,  even  If 
the  admission  of  this  testimony  was  erro- 
neous. 

We  find  no  error  in  the  case. 

Ko  error. 

(160  N.  C.  862) 

TODD  V.   MACKin 

(Supreme  Court  of  North  Oarolina.     Nov.  13, 

1912.) 

1.  Appeal  and  Brbob  (t  699*)-rRB00Bi>--lN- 

OLUDINO    Ill8TBX7CnONS. 

Where  the  iQstmctions  are  not  in  the  rec- 
ord, the  Supreme  Court  cannot  judicially  deter- 
mine whether  they  were  as  stated  in  excepUons 
thereto. 

[EkL  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  2928-2930;  Dec  Dig.  f 
e09.»] 

2.  Vendob    and    Pitbohaseb    (I    79*)— Coh- 

TBACP— CONSTBUCnON. 

Where  plaintifi's  contract  to  purchase  land 
from  defendant  imposed  the  condition  that  de- 
fendant recover  it  in  a  pending  salt,  but  pro- 
vided tnat  defendant  might  sell  the  land  to 
the  other  party  thereto  or  surrender  it  in  set- 
tlement of  the  suit,  plaintiff  cannot  claim  a 
breach  of  the  contract  if  defendant  did  surren- 
der the  land  as  contemplated. 

[Ed.  Note.~For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i|  7,  i,  127-131;  Dec 
Dig.  I  79.*] 

8.  Tbial  (I  255*)— iNSTBUcnoNS— Requests. 

In  an  action  for  breach  of  a  contract  by 

which  defendant  agreed  to  sell  to  plaintiff  land 


involved  in  a  pending  suit  between  defendant 
and  another,  if  the  umd  was  not  surrendered 
to  effect  a  compromise,  in  which  the  court  in- 
structed that,  in  passing  upon  the  issue,  the 
iury  should  consider  whether  defendant  acted 
in  good  faith  in  making  the  compromise  by 
which  he  surrendered  the  land  to  the  other 
party,  or  whether  he  meant  to  violate  his  con* 
tract  to  sell  to  plaintilf,  in  order  to  get  an 
increased  price,  if  plaintiff  desired  a  more  spe- 
cific instruction  presenting  the  question  wheth- 
er the  compromise  was  a  pretense  to  avoid  de- 
fendant's contract  with  plaintiff,  he  should 
have  requested  it 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |{  627-e41 ;    Dec  Dig.  |  256.*] 

4.  JUDOMBNT  (I  199*)— JUDOlfXNT  Noif  OB- 
TAKTB  VEBBDIOrO. 

A  motion  by  plaintiff  for  judgment  non 
obstante  veredicto  is  only  proper  where  there 
is  a  plea  confessing  the  cause  of  action  and 
the  matter  relied  on  In  avoidance  is  insuffi- 
cient, in  which  case  plaintiff  may  sign  Judg- 
ment as  on  nil  dicit  and  take  judgment  not- 
withstanding the  verdict,  even  though  he  tra- 
verses the  matter  relied  on  in  avoidance,  the 
plea  being  treated  as  a  sham  plea,  so  that 
where  no  matter  was  set  up  in  avoidance,  and 
under  the  special  verdict  plaintiff  was  not  en- 
titied  to  a  judsrment  in  any  event,  he  could  not 
move  for  a  judgment  non  obstante  veredicto. 

[BM.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  |i  367-375;    Dec.  Dig.  |  199.*] 

9.  Appeal  and  Bbbob  9  275*>-'Rjbcobd~ 
Showing  RnLiNO& 

To  be  entitled  to  consideration  on  appeal, 
exceptions  must  be  8Upi)orted  by  some  ruling 
appearing  affirmatively  in  the  record,  and  not 
depend  merely  upon  statements  made  in  the  ex- 
ception or  assignment 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Bnor.  Cent  Dig.  |f  1666,  1667,  1647;  Dec 
Dig.  i  276.*] 

6.  Appeal  and  Bbboe  (I  901*)i  -Pbesumption 

OP  E^BOB. 

The  Supreme  Court  does  aot  presume  er- 
ror, and  it  must  be  shown  b/  appellant 

[Sd.  Note.— For  other  cases,  i^ae  Appeal  and 
Error,  Gent  Dig.  ||  1771,  3670;    Dec  Dig.  f 

On  Application  for  Certiorari 

7.  Appeal  and  Bbbdb  (|  648*)— Dikinotion 
or  Rboobd— Cebtiobabi. 

An  application  for  certiorari  to  supply 
omissions  in  the  appellate  record  must  be  pre- 
sented to  the  appellate  court  with  proper  dili- 
gence, and  the  result  of  any  laches  by  the  ap- 
plicant will  fall  upon  him. 

[£3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  2791-2794;  Dec.  Dig.  f 
648.*] 

8.  Appeal  and  EhtaoB  (|  643*)— Suppltzno 
Omissions  m  Recobd— Tm  or  Taking 
Pboosedinos— Laches. 

Appellant  applied  for  a  writ  of  certio- 
rari at  the  preceding  term  of  the  Supreme 
Court  to  supnly  certain  omissions  in  the  record, 
and  the  application  was  denied  without  prej- 
udice to  renewal  after  appellant  had  applied  to 
the  trial  judge  for  a  statement  but  plaintiff 
did  not  renew  his  motion  for  certiorari  until 
after  argument  in  the  Supreme  Court  at  the 
next  term,  and  that  court  had  prepared  its  de- 
cision when  proceedings  therein  were  arrested 
to  consider  the  application.  The  only  excuse 
given  for  delay  in  making  the  application  was 
that  appellant  8  counsel  were  otherwise  engag- 
ed and  could  not  give  proper  attention  to  the 
matter,  and  forgot  the  time  at  which  the  case 
would  be  argued,  or  that  the  district  would  be 
called  in  regular  order.     Supreme  Court  rule 
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41  (66  S.  E.  x)  requires  an  application  for  cer- 
tiorari to  be  made  at  the  term  to  which  the 
appeal  should  have  been  taken.  Held^  that  a 
writ  of  certiorari,  or  the  writ  as  a  substitute 
for  an  appeal,  must  be  applied  for  without  un- 
reasonable delay,  and  all  delay  after  the  earliest 
time  when  it  was  possible  to  make  the  applica- 
tion must  be  shown  to  be  for  good  cause,  and 
there  was  not  a  sufficient  showing  to  justify 
the  delay  in  making  the  application  in  the  pres- 
ent case. 

[£>d.  Note.— For  other  cases,  see  A-ppeal  and 
Error.  CJent  Dig.  |§  2791-27»4;  Dec.  Dig.  f 
643.*] 

9.  Teiai,  (I  232*)--lN«rBUcnows— DiBEcnNG 

Findings. 

Where  plaintiff  alleged  an  unconditional 
contract  by  defendant  to  convey  land  to  plain- 
tiff, and  defendant  pleaded  that  the  contract 
required  him  to  convey  only  in  the  event  that 
he  secured  the  land  in  a  compromise  in  a  pend- 
ing suit,  and  did  not  surrender  it  in  settlement 
of  such  suit,  it  was  not  error  to  instruct  the 
jury  to  answer /*No"  to  the  issue  presented  by 
plaintiff  if  they  found  that  the  contract  was 
as  claimed  by  defendant 

[Eld.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  §i  524,  525 ;    Dec  Dig.  |  232.*] 

Appeal  from  Superior  Court,  Yadkin  Coun- 
ty; Daniels,  Judge. 

Action  by  OL  T.  Todd  against  J.  H.  Mack- 
ie.  Judgment  for  defendant,  and  while  the 
case  was  pending  on  plaintiff's  appeal,  he  ap- 
plied for  certiorari  to  supply  certain  omis- 
sions in  the  record.  Judgment  affirmed,  and 
writ  of  certiorari  denied. 

This  action  was  brought  to  recover  dam- 
ages for  breach  of  a  contract  to  sell  land. 
A  cause  of  action  for  specific  performance 
was  alleged,  but  afterwards  abandoned.  The 
jury  returned  the  following  verdict: 

"(1)  Did  the  defendant  contract  in  writing 
to  convey  to  the  plaintUf  the  lands  described 
in  the  complaint,  as  alleged  in  the  complaint? 
Answer:  No. 

"(2)  Was  the  plaintiff  ready,  willing,  and 
able  to  comply  with  his  part  of  the  contract? 

**(3)  Did  the  defendant,  in  violation  of  his 
contract  with  the  plaintifT,  convey  the  said 
lands  to  D.  B.  Dobbins,  and  thereby  render 
it  Impossible  for  him  to  comply  with  his 
contract? 

"(4)  What  damage  has  plaintiff  sustained? 

"(5)  Was  the  contract  between  plaintiff 
and  defendant  that  the  plaintiff  was  to  have 
the  lands  if  the  defendant  got  the  same  by 
judgment  or  compromise  of  the  pending  suit 
between  J.  H.  Mackie  and  D.  E.  Dobbins 
and  wife?    Answer:  Yes. 

'*(6)  Was  this  condition  or  proviso  left 
out  of  the  paper  writing  sued  on  by  the 
ignorance  or  mistake  or  inadvertence  of  the 
draftsman?    Answer:  Yes. 

"(7)  Did  the  plaintiff  tender  the  purchase 
money  to  the  defendant  within  three  months 
from  the  1st  day  of  May,  1909?" 

Plaintiff  alleged  that  the  defendant  had 
not  really  compromised  the  suit  with  Dob- 
bins, but  had  sold  the  land  to  him  for  $4,- 
500,  without  plaintifiTs  consent,  and  that 
there  was  no  compromise  in  good  faith.    He 


therefore  requested  the  court  to  charge  the 
Jury:  *'That  if  the  defendant  sold  the  land 
to  Dobbins  for  the  sum  of  $4,500  before^ 
the  term  of  the  court  at  which  the  case  stood 
for  trial,  without  the  knowledge  or  consent 
of  the  plaintiff,  then  he  would  be  liable  to 
plaintiff  for  the  difference  between  the  price 
agreed  upon  and  the  price  received."  This 
instruction  was  refused,  and  plaintiff  except- 
ed. At  the  dose  of  the  charge,  the  Judge 
asked  counsel  for  the  parties  if  any  other 
instruction  was  desired,  when  the  plaintUf 
requested  him  to  charge  the  Jury  "that,  in 
passing  upon  the  issues,  they  should  take  in- 
to consideration  the  motive  of  the  defend- 
ant, whether  he  acted  in  good  faith  in  mak- 
ing the  compromise,  wMch  he  claimed  the 
right  to  make,  or  whether  he  meant  to  vio- 
late his  contract  in  order  to  get  an  increased 
price."  This  instruction  was  given.  No 
other  instruction  was  requested.  Plaintiff 
excepted  to  the  rulings  of  the  court  as  fol- 
lows: 

*'(1)  The  court  charged  that,  if  the  Jury 
finds  that  the  contract  is  as  alleged  by  the 
defendant  in  his  answer,  then  they  are  to 
answer  the  first  issue,  'No.*  (2)  The  court 
charged  the  Jury  that  if  they  answered  the 
first  issue  'No,'  and  the  fifth  and  sixth  is- 
sues, 'Yes,'  then  they  need  not  answer  the 
other  issues.  (3)  The  court  charged  the 
Jury  that,  if  the  defendant  sold  the  lands  to 
Dobbins  bona  fide  to  settle  a  long-existing 
lawsuit,  he  would  not  be  liable  for  damages. 
(4)  The  failure  of  the  court  to  charge  the 
Jury  that  if  the  defendant  sold  the  lands  to 
Dobbins  for  the  sum  of  $4,500  before  the 
term  of  the  court  at  which  the  case  stood 
for  trial,  without  the  knowledge  and  con- 
sent of  the  plaintiff,  then  he  would  be  lia- 
ble to  the  plaintiff  for  the  difference  be- 
tween the  price  agreed  upon  and  the  price 
received.  (5)  The  court  refused  to  have  the 
Jury  answer  the  second,  third,  and  fourth 
Issues  submitted.  (6)  The  court  failed  to 
render  Judgment  for  the  plaintiff,  notwith- 
standing the  verdict,  from  the  record  and 
facts  admitted.  (7)  The  court  rendered 
Judgment  in  favor  of  the  defendant"  Plain- 
tiff excepted,  and  appealed  from  the  Judg- 
ment upon  the  verdict 

A.  E.  Holton,  of  Winston-Salem,  for  ap- 
pellant E.  li.  Qaither,  of  Mocksville,  for 
appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [11  The  charge  of  the  court  is  not 
in  the  record,  and  therefore  we  cannot  Ju- 
dicially see  that  instructions  were  given 
as  stated  in  the  first  three  exceptions.  If 
the  contract  was  correctly  set  forth  in  the 
answer,  the  Jury  could  not  answer  the  first 
issue  in  the  affirmative;  the  contract  as 
stated  In  the  first  issue  being  an  uncondi- 
tional one.  The  jury,  by  the  answer  to  the 
fifth  issue,  have  found  what  were  the  terms 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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of  the  contract,  viz.,  that  defendant  agreed 
to  convey  the  land  to  plaintiff,  subject,  how- 
ever, to  the  result  of  the  pending  suit  be- 
tween him  and  Dobbins.  If  the  land  came 
to  him  by  the  Judgment  or  in  the  settlement, 
It  was  to  be  conveyed  to  plaintiff,  but  not  so 
If  it  went  to  Dobbina  The  court  charged 
the  Jury  that  the  compromise  must  have  been 
conducted  in  good  faith.  The  Jury  have, 
therefore,  virtually  found  that  defendant  did 
not  get  the  land  in  the  compromise,  though 
the  right  was  reserved  to  him  in  the  con- 
tract with  plaintiff,  as  the  Jury  find,  to  set- 
tle with  Dobbins,  which  he  did  in  good  faith. 

The  answers  of  the  Jury  to  the  first,  fifth, 
and  sixth  issues  made  it  unnecessary  to  an- 
swer the  second  and  third  issues.  The  nega- 
tive answer  given  to  the  first  issue,  without 
r^ard  to  the  answers  to  the  fifth  and  sixth, 
had  the  same  effect.  The  second  and  third 
issues  referred  to  the  contract  mentioned  in 
the  first,  and,  if  there  was  no  such  contract, 
there  could,  of  course,  be  no  performance 
or  violation  of  it,  and  consequently  no  dam- 
ages for  its  breach.  Pumell  y.  Pumell,  88 
N.  C.  42;   Railroad  v.  Purifoy,  05  N.  CX  302. 

[2]  Under  the  terms  of  the  contract,  as 
stated  in  the  answer  and  as  settled  by  the 
verdict  of  the  Jury,  defendant  bad  the  right 
to  sell  to  Dobbins  or  to  surrender  the  land 
in  settlement  of  the  suit  between  them  of 
iong  standing.  Plaintiff,  having  contracted 
to  buy  the  land  subject  to  this  clear  right, 
as  expressed  in  the  agreement  between  de- 
fendant and  Dobbins,  cannot  complain  if  It 
was  exercised  in  good  faith,  which  the  Jury 
decided  to  be  the  fact 

[3]  The  plaintilTs  first  or  written  prayer 
for  instruction,  if  proper  in  itself,  was  sub- 
stantially given  in  the  court's  response  to 
the  second,  or  oral,  prayer.  It  does  not 
follow,  because  the  defendant  sold  the  land 
without  the  knowledge  or  consent  of  plain- 
tiff, before  the  term  of  the  court  at  which 
the  case  was  docketed  for  trial,  for  the  sum 
of  $4,500,  that  defendant  is  liable  for  the 
difference  between  that  amount  and  the  price 
received.  There  was  no  stipulation  in  the 
contract  between  plaintiff  and  defendant, 
88  found  by  the  Jury,  that  the  land  should 
not  be  sold  without  plaintiff's  knowledge  and 
consent  We  suppose  that  plaintiff  intended 
by  this  prayer  to  challenge  the  good  faith  of 
the  transaction  between  defendant  and  Dob- 
bins, and  to  insist  before  the  Jury  that  it 
was  a  mere  subterfuge  concocted  to  avoid 
compliance  by  the  defendant,  with  his  prom- 
ise to  sell  the  land  to  plaintiff.  If  so,  this 
contention  was  open  to  him  under  the  in- 
struction as  to  good  faith,  which  was  given 
by  the  court  at  the  request  of  the  plaintiff. 
If  plaintiff  desired  a  more  specific  issue  or 
instruction,  presenting  the  question  whether 
the  compromise  was  a  sham  or  pretense  in- 
tended for  the  purpose  of  evading  the  obli- 
gation of  his  contract,  he  should  have  asked 
for  it    eimmons  t,  Davenport.  140  N.  C 


407  (Anno.  Ed.)  63  S.  E.  225,  and  cases  cl^ 
ed.  The  court  properly  entered  Judgment  for 
the  defendant  upon  the  verdict  There  is 
nothing  which  entitled  the  plaintiff  to  a 
Judgment,  in  view  of  the  findings  of  the  Jury. 

[4]  The  motion  for  Judgment  non  obstante 
veredicto  could  not  have  been  granted. 
There  was  no  matter  set  up  in  avoidance. 
Referring  to  a  similar  motion,  the  court  said 
in  Moye  v.  Petway,  76  N.  C.  327:  **The  mo- 
tion for  Judgment  in  favor  of  the  plaintiff 
non  obstante  veredicto  has  nothing  to  rest 
on;  that  practice  is  very  restricted,  and  is 
confined  to  cases  where  a  plea  confesses  the 
cause  of  action  and  the  matter  relied  upon 
In  avoidance  is  insufficient  In  such  cases 
the  plaintiff  may  sign  Judgment  as  on  nil 
didt  treating  the  plea  as  'a  sham  one,'  and 
even  if  he  traverses  the  matter  relied  on  in 
avoidance,  although  the  issue  be  found 
against  him,  he  is  still  allowed  to  take 
Judgment  notwithstanding  the  verdict  This 
practice  was  adopted  to  discourage  'sham 
pleas.'  Here  there  is  no  'sham  plea'  in  the 
case."  Ward  v.  PhUlips,  89  N.  C.  215;  Walk- 
er V.  Scott,  106  N.  a  66,  11  S.  B.  364;  Rid- 
dle V.  Germanton,  117  N.  a  387,  23  S.  E. 
332.  It  appearing  in  the  case  that  defend- 
ant did  not  get  the  land  in  his  negotiation 
for  a  settlement  of  his  dispute  with  Dobbins, 
and  the  Jury  having  found,  under  instruc- 
tions of  the  court  given  at  plaintiff's  re- 
quest, that  he  acted  in  good  faith,  there  is 
left  nothing  for  the  plaintiff's  claim  to  rest 
upon. 

[6]  We  have  adverted  to  the  exceptions  of 
plaintiff  found  in  the  record,  but  they  are 
really  not  before  us,  as  they  are  not  based 
upon  any  matter  contained  in  the  case  or 
record  proper.  Assignments  of  error  must 
be  based  upon  exceptions  duly  taken,  and 
the  exceptions  must  have  as  their  basis 
some  ruling  of  the  court  appearing  affirma- 
tively in  the  record,  and  not  depending  for 
its  existence  upon  statements  made  in  the 
exception  or  assignment  In  analogy  to  de- 
murrers of  the  same  nature  are  the  would-be 
"speaking"  exceptions.  Worley  v.  Logging 
Co.,  157  N.  O.  400,  73  8.  B.  107;  Allred  v. 
Kirkman,  76  S.  B.  244,  at  this  term.  So 
with  the  assignments  of  error  as  to  the  in- 
structions we  cannot  consider,  unless  the 
charge  is  sent  up  with  the  record. 

[6]  This  court  does  not  presume  error,  but 
it  presumes  against  it,  and  error  must  be 
shown  by  the  complaining  party  or  appel- 
lant 

No  error. 

On  Application  for  Writ  of  Certiorari. 

This  is  an  application  for  a  writ  of  certi- 
orari to  supply  certain  omissions  alleged 
to  have  occurred  in  the  case  on  appeal.  The 
plaintiff  applied  for  a  writ  at  the  last  term 
of  this  court,  but  the  writ  was  denied  with- 
out prejudice,  the  court  allowing  the  plaintiff 
to  renew  his  motion  after  he  had  applied  to 
the  Jadge  for  a  statement  that  he  would 
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correct  tbe  case  In  the  particulars  set  oat 
In  his  petition  for  the  writ  or  some  of  them. 
Plaintiff  made  his  motion  to  the  jndge»  who, 
in  the  presence  of  the  counsel  of  the  par- 
ties, heard  the  matter,  and,  by  consent,  took 
the  papers  to  bis  home  for  the  purpose  of 
preparing  his  statement,  which  was  filed  by 
him  on  July  2,  1912.  In  his  written  re- 
sponse to  the  application  of  the  plaintiff  for 
an  amendment  to  the  case  on  appeal,  the 
Judge  makes  the  following  statement  of  facts, 
and  expressed  his  willingness  that  it  be  in- 
serted in  the  case,  to  wit:  "Upon  the  first 
issue  the  court  charged  the  jury  as  follows: 
*That  the  defendant  admits  that  he  executed 
the  paper  Introduced  in  evidence,  but  says 
that  It  did  not  contain  the  contract  as  agreed 
upon  between  the  plaintiff  and  the  defendant. 
In  that  by  inadvertence  and  oversight  of 
the  draftsman  a  material  part  of  the  con- 
tract was  omitted  therefrom  to  the  effect 
that  he  was  not  to  convey  the  land  If  he  did 
not  get  it  by  compromise  or  Judgment  at  the 
spring  term  of  court  which  convened  on  the 
26th  day  of  April,  1909.  If  the  defendant 
has  satisfied  the  Jury  that  the  contract  is 
as  alleged  by  the  defendant  In  his  answer, 
they  will  answer  the  1st  Issue,  ''No;"  that,  if 
the  defendant  has  not  so  satisfied  the  Jury, 
they  will  answer  the  1st  issue,  "Yes."*  To 
this  instruction  the  plaintiff  excepted.  The 
court  charged  the  Jury  fully  as  to  the  burden 
of  proof  and  as  to  the  weight  of  the  evi- 
dence by  which  the  defendant  must  estab- 
lish his  contention,  and  to  this  portion  of 
the  charge  there  was  no  exertion.  These 
are  the  only  changes  that,  after  a  careful 
examination  of  the  matter,  I  think  ought  to 
be  made,  but  I  believe  In  Justice  to  your 
client  I  ought  to  make  these." 

Plaintiff  did  not  renew  his  motion  for  a 
certiorari  until  after  the  argument  of  the 
case  in  this  court  at  the  present  term«  which 
was  .October  29,  1912,  and,  in  fact,  as  we 
know,  not  until  after  the  court  had  fully 
considered  the  case,  made  its  decision,  and 
the  opinion  had  been  prepared  to  be  handed 
down.  Proceedings  in  this  court  were  there- 
fore arrested  in  order  that  the  court  might 
take  the  present  application  of  the  plain- 
tiff into  conference  and  pass  upon  it  It  Is 
alleged  In  the  petition  for  the  writ  that  coun- 
sel of  the  plaintiff  were  otherwise  engaged 
and  could  not  give  that  attention  to  the 
matter  which  it  required,  and  that  they  for- 
got the  time  at  which  the  case  would  be 
argued  or  the  district  would  be  called  In 
regular  order,  and  this  is  alleged  as  a  sufii- 
cient  excuse  for  not  presenting  the  applica- 
tion sooner. 

[7]  It  is  well:  understood  that  petitions  of 
this  kind  must  be  presented  to  the  court  with 
reasonable  and  proper  diligence.  There  must 
be  no  laches  Justly  attributable  to  the  party 
who  makes  the  application,  and,  if  there  be 
any  on  his  part,  the  .consequences  are  visited 
upon  him,  .and  not  upon  the  other  party, 
wno  Is  innocent  and  diligent     We  believe 


that  in  almost  every  stage  of  Judicial  pro- 
ceedings the  maxim  is  of  universal  applica- 
tion that  the  law  aids  ttiose  who  are  vlgUant 
and  not  those  who  sleep  upon  their  rights, 
and  this  rule  specially  applies  to  proceedings 
of  this  sort  4  Enc.  PI.  &  Pr.  p.  136;  6  Cyc. 
pp.  778,  779,  and  notes. 

[6]  The  practice  has  been  established  In 
this  court  for  many  years  that  the  writ  of 
recordarl  or  of  certiorari,  as  a  substitute  for 
an  appeal,  should  be  applied  for  without  any 
unreasonable  delay,  and  that  any  such  delay, 
after  the  earliest  moment  in  the  party's  pow- 
er to  make  the  application,  must  be  satis- 
factorily accounted  for.  We  do  not  think 
the  plaintiff  in  this  case  has  reasonably  ac- 
counted for  his  remissness  in  making  the  ap- 
plication. Bolng  V.  Railroad,  88  N.  O.  62; 
Norman  v.  Snow,  94  N.  G.  431,  Rule  41  (66 
S.  B.  X)  of  this  court  requires  that  applica- 
tion for  the  writ  of  certiorari  shall  be  made 
at  the  term  to  which  the  appeal  ought  to 
have  been  taken.  We  may  safely  say  that 
the  plaintiff  should  have  applied  for  the 
writ  a  sufficient  time  before  the  call  of  the 
docket  for  the  Tenth  district  to  enable  the 
court  to  consider  his  application,  and,  if 
granted,  to  issue  the  writ,  and  have  the  case 
amended,  so  that  it  could  be  heard  when  it 
was  called  in  regular  order.  We  have  never 
entertained  an  application  for  the  writ  aft- 
er the  argument  has  commenced,  and  surely 
not  after  the  case  has  been  submitted,  taken 
into  conference  and  decided  by  the  court 
and  certainly  not  except  under  extraordinary 
circumstances.  Parties  must  take  notice  of 
the  time  when  their  cases  will  be  called  In 
this  court,  and  we  cannot  hear  them  say  that 
they  were  either  Igliorant  of  the  time,  or  that 
knowing  the  time  allotted  to  the  district 
from  which  the  case  comes  to  this  court  they 
had  Inadvertently  neglected  to  be  present 
and  look  after  their  interests.  The  writ  is 
therefore  denied. 

We  have,  notwithstanding  the  denial  of 
the  writ  examined  and  considered  the  pro- 
posed amendment  to  the  case,  as  indicated 
by  the  Judge's  statement  and  find  that  if 
it  had  been  inserted  originally  in  the  case 
on  appeal.  It  would  not  have  changed  our 
Judgment  Plaintiff  states  in  his  application 
to  the  Judge  that  the  latter  charged  the  Jury 
that  if  they  should  find  the  land  was  sold 
to  Dobbins  in  good  faith  to  settle  a  long- 
existing  lawsuit  the  defendant  would  not 
be  liable  for  damages.  This  instruction  no 
doubt  was  given  in  answer  to  the  plaintifl'a 
request  that  the  case  should  be  made  to  torn 
upon  the  good. faith  of  the  transaction  be- 
tween the  defendant  and  Dobbins,  and  that 
the  Jury  would  give  no  effect  to  the  agree- 
ment as  stated  by  defendant  in  his  answer, 
unless  the  compromise  and  settlement  be- 
tween defendant  and  Dobbbins  had  been 
fairly  conducted,  in  good  faith,  and,  without 
any  Intent  to  defeat  the  plaintiff's  rights. 
ThlB  waa.jeally  the  pivotal  question  in  the 
case^.aoA  the  Jury  found  against  the  plain- 
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tUf  In  regard  to  it,  and  it  seems  to  us  tbe 
controversy  was  thereby  settled  in  fayor  of 
the  defendant,  and  we  do  not  see  any  groundt 
in  tbis  yiew  of  the  case,  upon  which  plain- 
tiif  conld  expect  a  recovery. 

[f  ]  The  charge  of  the  court  that  the  Jury 
shonld  answer  the  first  issue^  ''No,'*  If  they 
should  find  that  defendant  was  not  to  con- 
y^  the  land  to  the  plaintiff,  unless  he  got 
it  under  the  compromise  with  Dobbins,  was 
plainly  correct  Plaintiff  alleged  an  absolute 
and  unconditional  piromlse  to  convey  him  the 
land  at  $4,500,  and  defendant  alleged  an- 
other and  quite  different  contract,  which 
was  subject  to  the  condition  that  in  the  set- 
tlement and  compromise  with  Dobbins  he 
should  acquire  the  land.  If  they  found  this 
to  be  the  case,  they  could  not,  of  course,  have 
said  in  response  to  the  first  issue  that  de- 
fendant had  made  the  contract  set  forth 
therein,  and  having  found  that  the  defendant 
had  correctly  stated  the  contract  in  his  an- 
swer, and  that  the  compromise  was  made  in 
good  faith,  the  judgment  was  properly  giv- 
en to  the  defendant,  as  the  finding  was  neces- 
sarily fatal  to  the  plaintiff*s  recovery.  The 
Issue  between  the  parties  was  substantially 
one  of  fact  which  had  been  finally  settled  by 
the  jury. 

Certiorari  denied. 


a«l  N.  C.  238) 

STATE  V.  THOMPSON. 

<  Supreme  Coart  of  North  Carolina.    Nov.  20^ 

1912.) 

1.  Cbiminal    Law    ({    393*) —Evidence — 
Self-Incrihinatino  Evidence. 

Testimony  comparing  the  tracks  found  at 
tbe  place  where  a  crime  has  been  committed 
with  the  shoes  worn  by  accused  is  dependent 
on  physical  facts,  and  does  not  deprive  accused 
of  his  priyilege  against  self-incrimination  guar- 
anteed by  Const  art  1,  f  11. 

(EkL  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  871-874;  Dec.  Dig.  i  393.*] 

2.  Cbiminal  Law  ({  393*)— BvideNgs— Self- 
Inckiminating  Evidence. 

Where  the  evidence  showed  that  decedent 
was  shot  at  ni^ht  while  asleep  in  a  chair  a  few 
feet  from  a  wmdow  by  some  one  standing  oat- 
side,  and  that  accused  was  brought  to  the  place 
and  required  to  stand  at  the  window  and  point 
hla  gun  from  the  direction  in  which  it  was 
known  the  murderer  was  at  the  time  decedent 
was  shot  the  testimony  of  an  officer  as  to  the 
result  of  his  observation  of  accused  while  so 
doing  was  admissible  as  a  physical  fact  and 
did  not  deprive  accused  of  his  privilege  against 
self-incrimination  guaranteed  by  Const  art  1. 
|U. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  871-874;  Dec  Dig.  {  893.*] 

8.  Gbhunal  Law   (|  448*)— Statements  of 
Facts— Expression  of  Opinions. 

The  statement  of  a  witness  that  accused 
charged  with  murder  did  not  want  to  go  to  the 
place  of  the  commission  of  tbe  offense  was  ad- 
missible as  a  statement  of  accused's  conduct 
and  appearance,  and  was  not  objectionable  as 
merely  an  expression  of  opinion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1035-1039.  1041-1043, 
1045,  1(^8-1051;    Dec  Dig.  {  44k*] 


4.  OBnoNAL  Law  (|  1178*)-*AFnAL-*WAZ?- 
BB  OF  Exceptions. 

Under  Supreme  Court  rule  34  (140  N.  OL 
666,  66  S.  E.  iz)  requirng  appellant  to  set 
forth  in  his  brief  tne  grounds  of  exceptions  and 
assignments  of  error  or  the  exceptions  will  be 
deemed  abandoned,  exceptions  not  presented 
in  the  brief  of  accused  on  appeal  are  deemed 
waived. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {f  8011-^013;  Dec  Dig.  f 
1178.*] 

Appeal  from  Superior  Court  Union  Conn- 
ty;    Whedbee,  Judge. 

Sam  Thompson  was  convicted  of  murder 
in  the  first  degree,  and  he  appeals.    Affirmed. 

Redwine  &  Slkes,  of  Monroe,  for  appellant 
The  Attorney  General,  for  the  State. 

CLARK,  C.  J.  The  prisoner  was  convict- 
ed of  mnrder  in  the  first  degree  of  one  Gus 
Alsobrooks.  The  deceased  was  shot  on  the 
night  of  March  8,  1912,  while  asleep  in  a 
chair  a  few  feet  from  a  window  by  some  one 
standing  oatside.  Quentin,  son  of  deceased, 
testified  that  he  was  sleeping  in  the  bed  in  the 
same  room,  that  the  dogs  began  barking  out- 
side, that  he  got  np.  Went  to  his  father,  and 
tried  to  wake  him;  that  while  he  was  stand- 
ing behind  the  chair  the  gun  was  fired  by 
some  one  outside.  He  said  that  the  shot 
struck  the  deceased  in  his  eyes  and  also  hit 
the  witness.  Another  son  testified  that  he 
was  in  bed  when  his  father  was  shot  and 
when  he  got  up  he  found  Quentin  lying  on 
the  floor.  There  was  also  evidence  that  pre- 
ceding the  killing  there  had  been  bad  feel- 
ing between  the  deceased  and  the  prisoner, 
and  quarrels  and  fights  between  their  chil- 
dren; that  shortly  b^ore,  as  the  deceased 
was  passing  the  house  of  the  i»risoner,  he 
was  shot  at  from  ambnsh  by  some  one.  The 
deceased  took  out  a  warrant  against  the  son 
of  the  prisoner  for  such  shooting,  and  the 
prisoner  threatened  the  deceased  that  if  he 
did  not  withdraw  the  warrant  he  would  not 
be  living  when  it  came  to  triaL 

There  was  evidence  that  it  had  been  rain* 
ing  the  night  of  the  murder;  that  tracks 
were  found  3^  or  4  feet  from  the  window; 
and  several  persons  testified  to  following  the 
tracks  in  a  roundabout  direction  to  within 
60  feet  of  the  prisoner's  home,  and  that  the 
shoes  worn  by  him  fitted  in  the  trades.  There 
was  a  hard  path  leading  to  the  house  from 
the  place  where  the  print  of  the  tracks  ceas- 
ed. Other  tracks  a  little  distance  from  the 
prisoner's  house  which  he  admitted  to  be 
his  looked  like  the  same  tracks  which  had 
been  followed  by  the  witnesses.  It  was  also 
in  evidence  that  at  one  place  it  appeared  as 
if  the  person  making  the  tracks  had  fallen, 
and  there  was  a  print  of  his  knee  on  the 
ground.  The  prisoner  admitted  that  he  had 
worn  overalls  that  day,  and  when  the  house 
was  searched  overalls  were  found  with  dried 
mud  on  the  knee.  A  shell  was  found  dose 
to  the  traces  which  the  witnesses  had  fol- 


*For  otAsr  cases  see  same  topic  and  scctton  NUMBBR  In  Dec.  Dig.  it  Am.  Dig.  Key-No.  Sertes  *  Rep'r  Indeze* 
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lowed  to  tbe  prisoner's  house  at  about  200 
or  300  yards  from  the  house  of  the  deceased. 

Clifford  Fowler,  witness  for  the  state,  tes- 
tified in  regard  to  the  tracks  found  outside 
the  window  and  to  following  them  to  the 
house  of  the  prisoner.  He  stated  that,  when 
the  coroner's  Jury  was  at  the  house  of  the 
deceased,  the  prisoner  went  to  the  house  with 
his  gun  and  was  put  In  the  tracks,  and  that 
the  prisoner  was  of  sufficient  height  to  have 
fired  the  gun.  He  was  then  asked,  "Tell 
how  the  prisoner  acted  In  taking  these  mea- 
surements," to  which  witness  answered,  "I 
like  not  to  have  got  him  up  there.  He  didn't 
want  to  go  there  at  all.  Q.  What  did  he  do? 
A.  Some  one  handed  me  a  gun.  I  took  him 
around  to  the  window  and  handed  him  the 
gun.  I  said,  'Sam,  get  up  there;  I  want  to 
see  If  you  are  high  enough  to  do  the  shoot- 
ing.' I  said,  'You  must  take  the  gun.'  He 
did;  and  stepped  up  and  put  the  gun  over 
his  shoulder.  I  said,  *Put  it  to  the  shoulder 
just  like  you  were  going  to  shoot  It.'  He 
fetched  the  gun  up  and  did  like  this  [witness 
crouches  down].  He  put  his  feet  within  3 
or  4  inches  of  the  track.  I  said,  'Measure 
it  and  put  your  gun  up  there.'  The  gun 
looked  like  it  might  hare  been  that  distance, 
about  7  inches  from  the  window.  Q.  State 
to  the  Jury,  after  he  put  it  on  his  shoulder 
and  pointed,  If  you  got  behind  and  sighted 
to  see  where  it  sighted  with  reference  to 
where  deceased  was  sitting.  A.  It  was  on  a 
line;  and  the  shot  was  on  the  line." 

To  the  foregoing  questions  and  answers 
the  prisoner  entered  two  objections  and  ez^ 
cepted.  The  objections  here  taken  present 
the  question  whether  the  prisoner  has  been 
deprived  of  his  privilege  against  self-incrim- 
ination guaranteed  by  article  1,  |  11,  of  the 
Constitution,  which  declares  that  every  man 
has  a  right  ''not  to  be  compelled  to  give  evi- 
dence against  himself." 

[1]  It  has  been  frequently  held  proper,  and 
has  become  a  common  practice,  to  compare 
tracks  found  at  a  place  where  a  crime  has 
been  committed  with  the  shoes  worn  by  a 
suspected  person  or  one  under  arrest  That 
was  done  in  this  case,  and  evidence  was  ad- 
mitted of  the  conclusions  of  the  witnesses. 
Such  evidence  is  not  considered  as  making 
a  person  furnish  evidence  against  himself. 
It  is  dependent  upon  physical  facts  and  con- 
ditions, and  does  not  depend  upon  confes- 
sions, admissions,  or  statements  of  the  pris- 
oner. 

[2]  The  testimony  of  the  constable,  giving 
the  result  of  the  observation  of  the  prisoner 
standing  at  the  window  and  pointing  his 
gun  in  the  direction  in  which  it  is  known 
that  the  prisoner  was  at  the  time  he  was 
shot,  is  a  physical  fact  or  condition  as  to 
which  he  could  testify  as  in  the  case  of 
the  comparison  of  shoes  and  footprints.  Wig- 
more  on  Ev.  Si  2263,  2265. 

In  State  v.  Graham,  74  N.  C.  646,  21  Am. 
Rep.  493,  it  was  held  that»  if  a  prisoner  un- 


der arrest  Is  compelled  by  the  officer  having 
him  in  charge  to  put  his  shoe  in  a  track 
found  in  a  field  for  the  purpose  of  com- 
parison, the  result  of  that  comparison  Is  ad- 
missible on  the  trial.  Reade,  J.,  said :  'Kjon- 
fessions  made  under  duress  or  under  the  in- 
fluence of  hope  or  fear  are  excluded  because 
experience  shows  that  they  may  be  influenc- 
•ed  by  such  motives.  But  no  fear  or  hope  of 
the  prisoner  could  produce  a  resemblance  of 
his  tracks  to  that  found  In  the  cornfield; 
nor  make  the  shoe  fit  the  track;  nor  could 
the  fact  that  the  officer  made  the  prisoner 
put  his  foot  in  the  track  affect  the  resem- 
blance"— and  cited  from  Best  on  Bv.  283,  the 
cases  where  a  person  under  duress  confesses 
to  have  stolen  goods  and  deposited  them  in 
a  certain  place,  although  the  confession  of 
the  theft  will  be  rejected,  yet  the  evidence 
that  he  stated  where  the  goods  were  deposit- 
ed will  be  received  If  they  are  found  there. 
He  dtes  the  numerous  authorities  that  an 
officer  who  arrests  a  prisoner  has  a  right  to 
take  from  him  any  property  which  he  has 
about  him  which  is  connected  with  the  charge 
or  which  may  be  required  as  evidence;  such 
as,  for  Instance,  a  broken  knife  correspond- 
ing with  the  broken  blade  left  in  the  window* 
which  had  been  opened  by  a  burglar,  or  a 
fragment  of  paper  corresponding  with  the 
wadding  of  a  gun,  or  counterfeit  money 
found  on  the  prisoner's  person,  which  tends 
to  show  the  scienter,  or  a  pistol  which  show- 
ed that  it  had  been  recently  discharged.  He 
adds  that,  if  the  prisoner  had  refused  to  put 
his  foot  in  the  track  for  the  comparison,  his 
refusal  to  do  so  would  have  been  competent 
evidence.  He  cites  numerous  authorities. 
State  y.  Qraham  has  been  cited  with  ap- 
proval. State  V.  Llndsey,  78  N.  C.  501;  State 
V.  Mallett,  125  N.  C.  725,  34  S.  B.  651  (citing 
additional  authorities) ;  Mallett  v.  State,  128 
N.  C.  631;  State  v.  Hunter,  143  N.  C  610, 
56  S.  B.  547,  118  Am.  St  Rep.  830. 

The  question  is  not  whether  the  prisoner 
could  have  been  compelled  to  take  the  posi- 
tion and  point  the  gun  or  put  his  feet  in 
the  tracks,  but  the  result  of  such  pointing 
being  in  the  line  or  direction  where  the  de- 
ceased lay  was  not  duress,  and  was  a  mat- 
ter of  evidence  to  go  to  the  Jury  Just  as 
whether  the  shoes  fitted  the  tracks  or  not. 
If  the  prisoner  had  declined  to  take  the  posi- 
tion as  requested  and  point  the  gun,  such  re- 
fusal also  would  not  have  been  due  to  duress, 
and  as  Reade,  J.,  said  in  State  v.  Graham, 
would  have  been  competent  evidence  for  the 
Jury  to  consider. 

[3]  Nor  do  we  think  that  the  prisoner's 
contention  was  valid  that  when  the  witness 
stated  that  the  prisoner,  "Didn't  want  to  go 
there  at  all"  this  was  merely  an  expression 
of  opinion.  It  was  the  statement  of  his  con- 
duct and  appearance  on  that  occasion  as  to 
which  the  prisoner  could  have  cross-examined 
the  witness.  SherriU  v.  Telegraph  Co.,  117.  N. 
C.  363,  23  S.  B.  277;  Lawson,  Bxp.  Test  rule 
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<I4;  Tobln  v.  Shaw,  45  Me.  331,  71  Am.  Dec. 
655. 

[4]  The  above  are  the  only  exceptions  pre- 
sented in  the  prisoner's  brief,  and  the  others 
a.re  deemed  to  be  waived.  Rule  34  (140  N. 
O.  666,  66  S.  B.  ix).  However  we  have  ex- 
&inined  them  and  agree  that  they  do  not  re* 
Quire  discussion. 

No  error. 


CGO  N.  C.  S86) 

LATHAM  V.  J.  B.  FIELD  ft  SON. 

<  Supreme  Court  of  North  Carolina.     Nov.  20, 

1012.) 

Bbokxbs   (i  106*)— Saij:8— Salb  as  Factob 
o&  Principal. 

It  cannot  be  held,  as  matter  of  law,  that 
a  sale  of  cotton  was  by  defendants  to  plaintiff 
through  T.,  as  their  broker,  so  as  to  make  them 
liable  for  defects,  and  not  by  T.,  as  principal; 
plaintiff^s  entire  transaction  haymg  been  with 
T.,  from  whom  he  received  the  invoice  and  bill 
of  lading,  and  whose  draft  for  the  ^rice  he 
paid,  and  defendants  testifying  that  their  entire 
transaction  was  one  of  sale  to  T.,  be  being  al- 
lowed a  commission  as  making  the  sale  to 
himself,  and  that  they  did  not  know  plaintUf 
therein. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  §§  140-153;   Dec.  Dig.  |  106.*J 

Hoke,  J.,  dissenting. 

Appeal  from  Superior  Court,  Guilford 
CJounty;    Carter,  Judge. 

Action  by  J.  E.  Latham  against  J.  B.  Field 
ft  Son.  Judgment  for  plaintiff.  Defendants 
appeaL    Reversed  and  new  trial  granted. 

Douglas  &  Douglas,  of  Greensboro,  and  J. 
T.  Norris,  of  Cartersville,  Ga.,  for  appellants. 
King  &  Kimball  and  Thomas  S.  Beall,  all 
of  Greensboro,  for  appellee. 

CLARK,  O.  J.  The  plaintiff  was  a  cotton 
merchant  in  Greensboro,  N.  C.  The  defend- 
ants were  cotton  merchants  in  Cartersville, 
Ga.  Shortly  prior  to  May,  1008,  the  defend- 
ant W.  H.  Field  came  to  the  plaintiff  in  com- 
pany with  one  J.  D.  Turner,  a  cotton  broker 
in  Greensboro,  and  stated  that  Turner  would 
represent  the  defendant  at  Greensboro  and 
hoped  that  the  plaintiff  would  give  Turner 
considerable  business.  In  May,  1008,  Latham 
asked  Turner  '*if  he  would  offer  us  through 
any  good  house  some  strict  low  middling  cot- 
ton." There  is  evidence  that  Turner  then 
bought  from  Field,  at  0^  cents  per  pound, 
100  bales  of  cotton,  which  Turner  sold  as 
''strict  low  middling**  to  Latham  at  10 Vie 
cents  per  pound.  Latham  testified  that  the 
entire  transaction  was  with  Turner ;  that  he 
received  the  invoice  and  bill  of  lading  from 
him;  that  he  paid  Turner's  draft  on  him 
for  the  cotton;  and  that  he  had  no  commu- 
nication with  the  defendants  about  the  trans- 
action until  the  cotton  had  been  received  and 
paid  for  by  him.  The  defendants  confirmed 
the  sale  of  tlie  cotton  in  writing  to  Turner, 
Invoiced  the  cotton  to  Turner,  made  out  the 
bill  of  lading  to  Turner,  shipped  the  cotton 


to  Turner,  and  drew  a  draft  on  him  for  the 
price  of  the  cotton  which  was  paid.  It  was 
in  evidence  that  Turner  was  a  cotton  broker 
engaged  in  the  business  of  selling  cotton  on 
commission  for  several  firms  besides  the  de- 
fendant. 

The  plaintiff  contends  that,  because  of 
what  passed  between  him  and  the  defendant 
W.  H.  Field,  he  supposed  and  had  a  right  to 
suppose  that  Turner  was  acting  as  agent  for 
the  defendants;  and,  as  the  cotton  did  not 
come  up  to  the  grade  represented,  he  brings 
this  action  against  the  d^endants  for  the 
loss.  The  first  issue  is,  "Did  the  defendants 
sell  the  plaintiff  100  bales  of  strict  low  mid- 
dling cotton  as  alleged  in  the  complaint?*' 
And  the  second  issue  is,  "If  so,  did  defend- 
ants deliver  to  plaintiff  cotton  of  lower  grade 
and  less  value  than  strict  low  middling  as 
alleged  in  the  complaint?" 

The  defendants  assign  error  as  follows: 
The  court  stated  to  counsel,  in  the  absence  of 
the  jury,  "that  he  would  in  substance  direct 
the  jury  to  find  both  the  first  and  second  is- 
sues in  favor  of  the  plaintiff  if  they  believed 
the  defendants'  evidence";  and  defendants' 
counsel,  in  consequence,  did  not  argue  those 
two  issues  to  the  jury.  In  this  there  was 
error.  The  defendant  W.  H.  Field  stated 
explicitly  on  that  stand  that  his  firm  had  no 
communication  with  the  plaintiff  in  regard 
to  the  sale  of  this  cotton,  and  did  not  sell  it 
to  the  plaintiff ;  that  they  billed  it  to  Turner 
and  made  out  the  invoice  to  him,  and, drew 
the  draft  with  bill  of  lading  attached  on  Tur- 
ner, and  they  did  not  know  the  plaintiff  in 
the  transaction,  and  had  no  dealings  with 
plaintiff  in  connection  with  this  sale.  Be- 
sides Turner  was  a  broker  whose  business 
was  merely  to  bring  parties  together,  and 
who  unlike  a  factor  or  commission  merchant 
does  not  receive  payment  for  cotton  sold. 
"A  broker  usually  does  not  have  possession, 
disposal,  and  control  of  property,  and  should 
sell  in  the  name  of  his  principal.  A  broker 
is,  strictly  speaking,  a  middleman  or  inter- 
mediate negotiator  between  the  parties  and 
Is  not  in  the  fiduciary  relation  of  an  agent 
to  his  principals,  but  must  favor  neither  the 
one  nor  the  other  of  the  parties  between 
whom  he  effects  a  transaction."  Cyc.  116, 
18d.  "In  the  absence  of  proof,  of  custom 
or  usage  to  the  contrary,  the  broker  is  not 
authorized  to  receive  the  payment,  and  conse- 
quently, if  the  purchaser  pays  to  him  and 
the  principal  does  not  receive  it,  there  is  no 
payment  to  the  latter."  19  Cyc.  299,  and 
cases  there  cited;  A.  &  B.  (2d  Ed.)  905. 

The  plaintiff,  being  aware  of  the  duties  of 
a  broker  as  above  recited,  must  have  known 
that  he  was  dealing  with  Turner  as  vendor 
and  not  as  broker.  It  is  true  that  the  de- 
fendant W.  H.  Field  testified  that  he  billed 
his  cotton  to  Turner  for  9%  cents  and  allow- 
ed him  one-sixteenth  off  the  invoice  price, 
which  would  have  been  Turner's  commission. 
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He  says  that  he  did  this  because  Turner  in 
effect  had  sold  the  cotton  to  himself.  It 
may  be  that  this  was  a  circumstance  which^ 
together  with  other  circumstances,  if  left  to 
the  Jury,  might  have  induced  them  to  find 
that  the  cotton  was  sold  to  the  plaintiif 
through  Turner,  as  their  broker,  notwith- 
standing the  evidence  above  cited.  But  it 
was  error  in  the  court  to  hold,  as  a  matter 
of  law,  that  there  was  such  sale  from  the 
defendants  to  the  plaintiff  through  Turner 
as  their  broker,  notwithstanding  the  deniaJl 
of  W.  H.  Field,  on  the  witness  stand,  of  any 
dealings  between  his  firm  and  the  plaintiff 
and  denial  of  all  knowledge  that  any  one  ex- 
cept Turner  had  any  interest  in  the  sale  of 
the  cotton. 

For  this  error  the  defeodants  are  entitled 
to  another  trlaL 

Error. 

HOKE,  J.,  dissenting. 


afiO  N.  c.  MS) 

.    SYKBS  T.  THOMPSON. 

(Supreme  Court  of  North  Carolina.    Nov.  20, 

1912.) 

Contracts  ({  138*)— Pttblio  Policy— Ille- 
gal Transaction— Right  or  Rbcovbry. 
Where  a  warrant  is  issued  for  the  arrest 
of  certain  persons  wrongfully  charged  with  ob- 
taining goods  by  false  pretenses,  and  their  fa- 
ther is  led  by  misrepresentations  of  the  accus- 
er and  his  attorney  to  believe  them  gttUty,  and 
in  fear  of  their  toeing  forced  to  become  fugi- 
tives or  being  sent  to  the  penitentiary  he  pajrs 
the  accuser  the  claimed  value  of  the  goods,  he 
may  recover  back  the  amount  so  paid. 

[Ed.  Note.—For  other  cases,  see  Contracts, 
Cent  Dig.  §§  681-700;   Dec.  big.  S  138.*] 

Appeal  from  Superior  Court,  Orange  Coun- 
ty; Carter,  Judge. 

Action  by  J.  R.  Sykes  against  WIU  Ed. 
Thompson.  From  a  Judgment  for  defend- 
ant sustaining  a  demurrer  on  the  ground 
that  plaintiff's  cause  of  action  was  founded 
on  an  illegal  transaction,  plaintiff  appeals. 
Reversed. 

W.  H.  Carroll,  of  Burlington,  for  appel- 
lant S.  M.  Gattls,  of  Hillsboro,  and  Bryant 
&  Brogdcn,  of  Durham,  for  appellee. 

HOKE,  J.  The  complaint  alleged  that  on 
the  22d  of  April,  1911,  defendant  sued  out 
a  criminal  warrant  against  A.  J.  and  L.  A. 
Sylies,  sons  of  the  plaintiff,  charging  them 
with  having  obtained  goods  of  defendant  by 
false  pretenses,  and  made  further  statement 
of  plaintiff's  cause  of  action  as  follows: 
"(3)  That  at  the  time  of  the  issuance  of  the 
said  warrant  A.  J.  Sykes  and  L.  A.  Sykes 
had  left  Orange  county  to  seek  employment 
with  a  telephone  company,  who  was  operat- 
ing in  Wake  county,  to  put  up  some  poles 
and  wires  for  them,  and  knew  nothing  what- 
soever of  the  issuance  of  said  warrant  or 
the  charge  made  therein  at  the  time  of  their 
departure  from  home,  and  they  were  expect- 


ing to  return  as  soon  as  they  completed  their 
work,  If  they  should  be  able  to  get  employ- 
ment as  aforesaid.  Nor  did  the  plaintiff  in 
this  case  know  at  the  time  his  sons  left  home 
that  the  defendant  had  made  any  charge 
whatsoever  against  them  concerning  the 
transaction  herein  set  forth,  or  any  other 
matter  whatsoever.  (4)  Tliat  the  defendant, 
after  procuring  the  said  warrant  from  the 
justice  of  the  peace  aforesaid,  placed  the 
same  In  the  hands  of  a  deputy  sheriff  of 
Orange  county,  George  Whltted,  and  ordered 
him  to  go  to  the  house  of  plaintiff  and  ar- 
rest his  said  sons;  that  the  said  d^uty 
sheriff  thereupon  came  to  the  house  of  plain- 
tiff for  the  purpose  of  arresting  his  said 
sons,  but  did  not  find  them;  that  the  plain- 
tiff then  made  inquiry  and  found  out  that 
the  said  warrant  had  been  Issued  against  hla 
sons  by  the  said  W.  B.  Thompson  as  afore- 
said, and  thereupon  went  to  see  said  Thomp- 
son about  the  matter  and  to  find  out  what 
the  charges  were  against  his  sons;  that  the 
said  Thompson  then  related  to  him  that  his 
sons  had  gotten  a  receipt  for  $340  from  him 
at  £#fland  for  some  siUs,  and  after  getting 
the  receipt  had  refused  to  pay  him  the  said 
$340  or  any  part  thereof.  That  during  the 
different  conversations  had  with  the  said 
Thompson  on  the  same  day  said  Thomp- 
son by  representations  through  himself  and 
his  attorney  made  this  plaintiff  believe  that 
his  sons  had  committed  the  offense  set  forth 
in  the  warrant  aforesaid,  and  told  this  plain- 
tiff that  the  boys  could  not  come  home,  or 
if  they  did  they  would  be  arrested  under 
this  warrant  and  sent  to  the  penitentiary, 
and  that  the  best  thing  that  plaintiff  could 
do  was  to  pay  the  $340  back  to  him  for 
them;  that  the  plaintiff,  believing  what  the 
said  Thompson  and  his  attorney  said  was 
true,  and  fearing  that  Ms  boys  would  not. 
be  able  to  return  home,  or  if  they  did  they 
would  be  sent  to  the  penitentiary,  told  the 
said  Thompson  that  he  did  not  have  the 
money  in  cash  but  that  he  would  make  a 
mortgage  to  him  In  lieu  of  the  money  if  this 
would  be  satisfactory ;  that  the  said  Thomp- 
son then  demanded  of  the  plaintiff  that  he 
execute  and  deliver  to  him  a  note  and  mort- 
gage payable  in  90  days  on  his  real  estate 
for  the  sum  of  $360;  that  by  such  conduct 
and  representations'  the  plaintiff  was  made 
to  have  a  note  and  mortgage  for  $360  drawn 
up,  but  the  plaintiff,  finding  a  friend  who 
would  let  him  have  Uie  money  in  lieu  there- 
of, paid  to  the  said  Thompson  the  sum  of 
$340  in  cash.  (5)  That  after  the  plaintiff 
had  paid  to  the  said  Thompson  the  said 
sum  of  $340  in  cash,  as  aforesaid,  he  found 
out  that  the  said  charges  against  his  sons 
were  absolutely  false,  and  he  now  charges 
herein  the  said  Thompson  induced  him  to 
pay  the  said  sum  of  $340  in  money  by  false 
pretenses  and  false  representations  and 
threats  against  his  sons  as  aforesaid." 


*For  other  casei  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  A  Am.  Dig.  Key-No.  fierlee  A  Bep'r  Indexes 
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In  Clark  on  Contracts  (2d  E^)  p.  336,  tbe 
author  says:  '*It  is  a  wcdl-setUed  rule  tbat 
In  no  case  will  the  court  lend  Its  aid  to  the 
enforcement  of  illegal  agreements.  Further 
than  this,  if  the  agreement  has  been  executed, 
in  whole  or  in  part,  by  the  payment  of  mon- 
ey or  transfer  of  property,  the  court  will 
not,  as  a  rule,  entertain  an  action  to  recov- 
er it  back.^  This  general  principle  has  been 
applied  in  several  recent  decisions  of  the 
court,  as  in  Smathers  v.  Insurance  Co,,  151 
N.  C.  98,  66  S.  B.  746»  18  Ann.  Cas.  756;  Ed- 
wards T.  Goldaboro,  141  N.  C.  60,  58  S.  E. 
6S2,  4  L.  R.  A.  (N.  S.)  589,  8  Ann.  Cas. 
479;  and  these  and  other  cases  here  and 
elsewhere  recognize  that  the  rule  as  stat- 
ed, or  the  second  portion  of  it,  is  subject 
to  well-recognized  exceptions— one  of  them 
being  when  parties  are  not  in  pari  delicto. 
In  such  case,  if  the  facts  otherwise  Justify  it, 
a  recovery  may  be  sustained  by  the  more  in- 
nocent party  notwithstanding  the  illegal  fea- 
tures of  the  agreement,  and  this  qualifica- 
tion of  the  more  general  principle  is  usually 
allowed  to  prevail  when  the  "party  seeking 
relief  has  been  induced  to  enter  into  the 
agreement  by  fraud  or  undue  influence." 
Wright  V.  Cain,  93  N.  C.  296;  Pinckston  v. 
Brown,  56  N.  a  494;  Webb  v.  Pulchire,  25  N. 
C  485,  40  AuL  Dec.  419;  Hobbs  v.  Boat- 
right,  195  Ma  693,  93  S.  W.  934,  5  L.  B. 
A.  (N.  S.)  906, 113  Am.  <St  Bep.  709;  Gorringe 
▼.  Beed,  23  Utah,  120,  63  Pac.  902,  90  Am. 
8t  Bep.  692;  Austin  v.  Winston,  11  Va.  83, 
3  Am.  Dec.  583;  Clark  on  Contracts,  p.  336; 
15  A*  &  B.  1000-1007,  etc. 

The  general  doctrine,  with  the  modifica- 
tions applicable  to  the  facts  presented,  is 
very  well  expressed  in  the  headnotes  to  the 
Missouri  case,  supra,  as  given  in  113  Am.  St 
Bep.  709,  as  follows:  'The  doctrine  that  the 
courts  will  not  aid  a  plaintiff  who  is  in  pari 
materia  with  the  defendant  is  not  a  rule  of 
universal  application.  It  is  based  on  the 
principle  that  to  give  plaintiff  relief  in  such 
a  case  would  contravene  public  morals  and 
impair  the  good  of  society.  Therefore  the 
rule  should  not  be  applied  in  a  case  in  which 
to  withhold  the  relief  would  to  a  greater 
extent  offend  public  morals.  The  question 
of  what  is  public  policy  in  a  given  case  is 
as  broad  as  the  question  of  what  is  fraud 
in  a  given  case,  and  is  addressed  to  the  good 
common  sense  of  the  court  There  may  be 
such  an  inequality  of  conditions  between 
persons  in  pari  delicto  that  relief  may  be 
given  to  the  more  innocent,  if  there  are  col- 
lateral and  incidental  circumstances  attend- 
ing the  transaction  and  aCTecting  the  relations 
of  the  parties  which  render  one  of  them  com- 
paratively free  from  fault,  or  where  the 
courts  intervene  from  motives  of  public  pol- 
icy." 

Becurring  to  the  complaint  there  is  doubt 
If  it  sets  forth,  as  the  basis  of  plalntlfTs 
cause  of  action,  an  Illegal  agreement  to  sup- 


press a  criminal  prosecution  with  sufficient 
definiteness  to  affect  the  same  as  a  matter  of 
law;  but  assuming  it  to  be  otherwise,  we 
are  of  opinion  that  plaintiff's  claim,  on  the 
facts  as  they  now  appear,  comes  well  within 
the  principle  Just  stated,  and  that  the  Judg- 
ment sustaining  defendant's  demurrer  is  er- 
roneous. Let  this  be  certified  that  such 
Judgment  be  set  aside  and  defendant  be  al- 
lowed to  answer. 
Beversed. 

a60  N.  C.  68) 

BATEMAN  v.  HOPKINa  t 

(Supreme  Court  of  North  Carolina.    Nov.  20, 

1912.) 

1.  Appeal  and  Erbob  (f  1207*)— Detebmx- 

NATION     OF     CaUSE—ENTBT     OP     JUDQMSNT 

Below. 

In  an  action  by  a  purchaser  for  specific 
performance .  of  a  contract  to  sell  land  mort- 
gaged for  ^,000,  wherein  the  complaint  alleg- 
ed a  contract  by  which  the  purchaser  assumed 
mortgage  notes  for  that  sum,  a  judgment  for 
plaintiff  directed  him  to  deliver  to  the  clerk 
writings  releasing  the  real  estate  from  its 
mortgage  IndebtecoeBS  to  the  extent  of  ^,000, 
and  discharging  defendant  and  his  real  estate 
from  liability  for  said  $5,000,  and  also  to  de- 
posit $1,000  for  defendant's  use;  the  clerk 
being  required  to  deliver  tbe  release  of  indebt- 
edness and  pay  the  deposit  to  defendant,  and 
deliver  to  plamtiff  tbe  deed  which  defendant 
was  directed  to  execute  and  deposit  with  him. 
This  was  affirmed  and  modified  on  appeal  only 
by  giving  plainUff  a  reasonable  time  to  pay  the 
money  into  court  and  otherwise  comply  with 
his  contract  and  denying  him  a  sale  on  his  de- 
fault. Held,  that  this  required  plaintiff  to  do 
all  that  was  necessary  to  release  the  mortgage 
and  debt  secured,  and  to  also  pay  the  $lfi60u 
and  that  a  direction  below  to  pay  only  $o,00() 
was  erroneous  as  a  departure  from  the  judg- 
ment as  affirmed. 

[Eid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  4696-4699;  Dec.  Dig.  § 
1207.*] 

2.  Costs  (i  260*)— Appeal  fob  Delay— Pen- 
alty. 

For  prosecuting  a  legal  right  to  appeal* 
even  if  the  appeal  was  merely  for  delay,  a  par- 
ty cannot  be  penalized,  as  by  compelling  him  to 
account  for  rents  and  profits  of  land  in  his 
possession  pendente  lite,  and  he  should  lose 
nothing  where  he  succeeds  on  a  second  ap- 
peaL 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  §i  98^^-996,  1002,  1008;  Dec.  Dig.  i  260.*] 

8.  Specific  Pbbfoemanoe  (i  129*)— Con - 
tbact  of  Sale  —  Right  to  Rents  anu 
Pbofits. 

A  purchaser  suing  for  specific  perform- 
ance was  not  entitled  to  possession,  and  conse- 
quently was  not  entitled  to  rents  and  profits 
received  by  vendor  before  the  former  complied 
with  a  condition  of  his  contract  and  a  require- 
ment of  the  judgment  in  his  favor  by  tendering 
a  release  of  the  land  from  a  mortgage  debt  as 
part  of  the  consideration,  though  interest  in 
the  meantime  increased  the  debt 

[Ed.  Note.— For  other  cases,  see  Specific 
Performance,  Cent  Dig.  H  420-423;  Dec  Dig. 
§  129.»] 

Clark,  C.  J.,  and  Allen,  J.,  dissenting. 

Appeal  from  Superior  Court,  Tyrrell  Coun- 
ty; Webb,  Judge. 


*VOr  ottMT  esMS  •••  same  topic  and  Motion  NUMBBR  in  Doc  Dig.  4  Am.  Die.  Kay-No.  Serloo  4  Bep'r  Indexto 
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Action  by  W.  E3.  Bateman  against  B.  B. 
Hopkins  for  specific  performance.  From  a 
Judgment  for  plaintiff,  defendant  appealed. 
The  Judgment  was  modified  and  affirmed  (157 
N.  0.  470,  73  S.  m.  133),  and  from  the  Judg- 
ment as  modified  below  to  conform  to  the 
opinion  of  the  Supreme  Court,  defendant 
again  appeals.    Error. 

M.  Majette,  of  Columbia,  and  E.  F.  Ayd- 
lett,  of  EOlzabeth  City,  for  appellant  W. 
M.  Bond,  of  Edenton,  and  Meeklns  &  Til- 
lltt,  of  Elizabeth  City,  for  appellee. 

WALKER,  J.  This  case  was  before  us  at 
fall  term,  1912,  and  is  reported  In  157  N.  C. 
at  page  470,  73  S.  E.  133.  The  facts  are 
therein  fully  stated. 

[1]  By  Judgment  of  the  superior  court  of 
Tyrrell  county  at  spring  term,  1911,  Judge 
O.  H.  Allen  presiding,  the  plaintiff  was  re- 
quired to  file  with  the  clerk  of  the  court  a 
proper  release  of  the  $5,000  debt  and  mort- 
gage, "discharging  the  defendant,  E.  B.  Hop- 
kins, and  his  real  estate  from  liability  for 
the  said  $5,000,"  and  further  "to  deposit 
with  the  clerk  the  sum  of  $1,000  for  the  use 
of  B.  B.  Hopkins'*;  the  clerk  being  required 
to  deliver  the  release  and  pay  the  money  so 
deposited  with  him  to  defendant  Hopkins, 
and  to  deliver  Hopkins'  deed,  which  was 
required  to  be  duly  executed  by  the  latter 
and  deposited  with  him  to  the  plaintiff.  The 
only  modification  of  the  Judgment  by  this 
court  consisted  in  a  clause  giving  reasonable 
time  for  a  compliance  with  the  Judgment  and 
requiring  strict  performance  by  the  plaintiff 
of  his  part  of  the  contract,  and  denying  him 
a  sale  of  the  land.  It  was  not  intended,  and 
it  clearly  appears  not  to  have  been  intended, 
to  change  the  former  Judgment  in  any  other 
substantial  respect  It  is  nothing  but  fair 
and  Just,  and  Is  something  demanded  by  an 
equitable  consideration  of  the  rights  of  the 
parties,  that  the  plaintiff  should  release  and 
discharge  the  defendant  from  any  and  all 
liability  for  the  debt  of  $5,000,  and  besides 
this  is  "nominated  in  the  bond."  When  this 
is  done  and  the  clerk  has  received  the  re- 
lease and  the  $1,000,  and  the  defendant  has 
executed  and  delivered  to  the  clerk  for  the 
use  of  the  plaintiff  his  deed  for  the  land  in 
dispute,  the  clerk  will  then  deliver  the  pa- 
pers and  pay  the  money  as  directed  by  the 
Judgment  The  Judgment  of  the  superior 
court,  as  last  rendered,  does  not,  in  form 
or  substance,  contain  those  provisions,  one  of 
which  was  that  the  plaintiff  should  release 
the  defendant  from  the  liability  on  the  mort- 
gage debt  and  his  land  from  its  lien,  and  the 
other  that  he  should  pay  him,  in  addition, 
$1,000.  He  had  been  directed  by  Judge  Al- 
len to  do  theise  things,  and,  without  chang- 
ing that  part  of  the  Judgment,  we  also  dis- 
tinctly required  him  to  '*pay  the  money  ($1,- 
000)  into  court,  and  otherwise  comply  with 
his  part  of  the  contract  within  a  reasonable 
time^*'    It  is  perfectly  plain,  therefore^  that 


he  must  do  all  that  is  necessary  to  release 
the  defendant  from  the  indebtedness  and 
the  mortgage  securing  it,  and  also  pay  the 
$1,000;  but  the  last  Judgment  of  the  su- 
perior court  only  requires  him  to  pay  $6,000, 
which  may  not  be  sufficient  for  the  purpose, 
as  interest  had  accrued  on  the  debt  It  Is 
recited  in  this  Judgment  that  the  former 
Judgment  only  required  the  payment  of  $6,- 
000  by  the  plaintiff,  but  this  is  clearly  an 
oversight,  as  we  have  shown.  The  plaintiff 
was  required  to  have  the  debt  and  the  lien 
of  the  mortgage  released,  and  this  he  must 
do.  In  the  complaint  (section  11)  it  is  al- 
leged that  plaintiff  had  arranged  with  the 
holder  of  the  mortgage  debt  to  relieve  defend- 
ant's property  from  the  lien  of  the  same,  but 
this  is  denied  in  the  answer,  and  there  Is 
no  finding  in  the  verdict  with  respect  to  it 
It  1b  stated  in  an  affidavit  filed  at  this  term 
by  the  defendant  that  the  mortgage  debt  was 
payable  by  installments,  the  last  of  which 
will  mature  January  1,  1916,  and  interest 
will  continue  to  accrue,  but  we  can  take  no 
notice  of  this  allegation,  as  there  is  no  such 
fact  statea  in  the  record,  and  the  Judgment 
cannot  be  attacked  collaterally  or  amended 
or  modified  in  the  way  suggested.  But  it 
may  not  be  a  practical  question,  as  the  for- 
mer Judgment,  as  we  interpret  it,  requires 
the  plaintiff  to  cancel  the  debt  and  mort- 
gage and  relieve  the  defendant  from  all  lia- 
bility therefor.  If  it  appeared  that  plaintiff 
had  obtained  a  sufficient  release  and  made  a 
tender  of  it  and  the  mortgage  notes  to  the 
defendant,  or  had  caused  the  mortgage  to 
be  canceled  on  the  record  and  tendered  the 
notes  to  the  defendant,  who  rejected  the 
tender,  the  question  of  defendant's  liability 
to  account  for  rents  after  the  tender  might 
have  arisen,  but  no  such  question  is  present- 
ed in  the  record. 

[2,  3]  It  is  suggested  that  defendant  should 
account  for  rents  and  profits  of  the  land  re- 
ceived by  him  since  the  appeal  was  taken,  as 
he  has  thus  delayed  a  final  settlement  of 
the  matter.  If  by  this  is  meant  that  he 
should  account  for  them  from  the  date  of  the 
first  appeal,  the  answer  Is  that  the  defendant 
was  simply  exercising  a  legal  right  when  he 
prosecuted  an  appeal  to  this  court  to  test 
the  validity  of  the  court's  rulings,  and  there 
is  no  rule  of  the  law,  or  special  rule  of  this 
court,  as  there  is  in  some  appellate  courts, 
under  which  he  can  be  penalized  for  so  doing, 
even  if  the  appeal  was  merely  for  delay. 
The  first  appeal  was  by  no  means  a  frivolous 
one,  as  serious  questions  were  presented  for 
our  consideration,  and  the  solution  of  them 
was  not  free  from  difficulty.  As  to  the  sec- 
ond appeal,  we  have  decided  with  the  defend- 
ant, and  certainly  he  should  lose  nothing  be- 
cause he  succeeded  in  it  But  the  more  con- 
clusive answer  Is  that  the  plaintiff  did  not 
comply  with  the  conditions  of  the  contract 
that  he  should  release  the  land  from  the 
mortgage  debt  before  this  suit  was  brought, 
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nor  has  he  since  complied  therewith.  The 
judgment,  signed  by  Judge  Allen,  required 
him  to  release  the  mortgage  debt,  plainly  so, 
and  we  affirmed  that  Judgment  and  special- 
ly directed  that  he  must  "pay  the  money 
due  (which  was  $1,000)  Into  court,'*  and  "oth- 
erwise comply  with  his  part  of  the  contract" 
— ^that  is,  release  the  mortgage  debt — ^for 
there  was  nothing  else  to  do.  If  and  when 
he  performed  his  part  of  the  duty,  the  de- 
fendant was  required  to  execute  and  depos- 
it the  deed;  and,  upon  his  doing  so,  he  was 
to  receive  the  money  from  the  clerk  and 
surrender  the  possession  of  the  land.  The 
plaintiff  was  not  entitled  to  the  possession 
of  the  land,  and  consequently  not  to  the 
rents  and  profits,  until  he  had  complied  ful- 
ly with  the  Judgment  of  the  court,  and  sure- 
ly the  defendant  cannot  be  made  to  pay  dam- 
ages, in  the  way  of  rents  and  profits,  for  a 
delay  caused  by  plaintiff's  own  failure  to  obey 
the  order  of  the  court  It  is  well  to  add  that, 
while  we  have  deemed  it  proper,  under  the 
circumstances,  to  discuss  the  question  as  to 
the  rents,  it  is  not  presented  in  the  case  by 
any  exception  or  otherwise.  The  plaintiff 
did  not  appeal,  and  we  are  not  at  liberty  to 
decide  matters  not  before  us. 

But  it  is  suggested  that  defendant  agreed 
to  sell  land  to  plaintiff  for  $1,000,  and  to 
release  the  mortgage  only  '*to  the  extent  of 
$5,000  on  that  and  other  lands."  If  by  this 
is  meant  that  the  plaintiff  was  required  to 
pay  only  $6,000— that  is,  the  $1,000  in  cash, 
and  $5,000  towards  liquidating  the  mortgage 
debt — ^it  is  not  by  any  means  sustained  by 
the  admitted  facts,  nor  is  it  true  that  plain- 
tiff "has,  at  all  times,  been  ready,  willing, 
and  able  to  perform  the  contract  on  his 
part,  and  that  defendant  refused  to  per- 
form his  part."  The  plaintiff  alleged  that 
he  was  ready  to  perform  his  part  of  the 
contract  in  his  cotnplaint,  but  this  is  square- 
ly denied  in  the  answer.  Record,  p.  5,  and 
seventh  section  of  the  complaint,  and  page 
7,  and  sections  7  and  8  of  the  answer.  This 
allegation  and  denial  made  up  an  issue,  and 
there  Us  not  a  shred  of  evidence  in  the  case 
to  show  that  plaintiff  ever  offered  to  comply 
with  his  contract  by  tendering  the  release  as 
expressly  stipulated  in  the  contract  and 
as  required  by  the  first  Judgment,  which 
was  affirmed  by  us.  This  feature  of  the 
case  was  not  overlooked  in  the  former  opin- 
ion, but  distinctly  observed  and  considered. 
It  is  also  now  alleged  that  defendant  not 
only  refused  to  perform  the  contract,  but 
denied  its  execution.  True,  he  denied  it,  as 
he  had  the  legal  right  to  do,  and  the  Jury, 
upon  evidence  clearly  preponderating  in 
favor  of  defendant,  as  it  seems,  found 
against  him,  and  we  are  not  permitted  to 
review  their  verdict  But  all  this  prolonged 
controversy,  so  much  emphasized  as  charge- 
able against  the  defendant,  was  merged  in 
the  Judgment  of  Judge  Allen,  which  requir- 
ed, and  we  quote  the  language  again,  not 
that  the  plaintiff  should  pay  $6,000  into  the 


court,  but  that  "he  should  deliver  to  said 
clerk  proper  paper  writings  releasing  the 
real  estate  of  the  defendants  from  its  mort- 
gage indebtedness  to  the  extent  of  $5,000, 
and  discharge  the  defendant  Hopkins  and 
his  real  estate  from  liability  for  said  $5,000, 
and  also  deposit  with  the  clerk  the  $1,000 
(cash  payment)  for  use  of  defendant  Hop- 
kins," and,  when  this  is  done,  "the  clerk 
shall  deliver  the  deed  of  Hopkins  to  the 
plaintiff  Bateman,"  and  what  is  next  and 
he  shall  also  "deliver  said  release  of  in- 
debtedness and  said  $1,000  to  defendant 
Hopkins."  Plaintiff  has  never  tendered  any 
kind  of  release,  and  this  Is  the  gist  of  the 
matter.  How  could  such  a  Judgment  mean 
that  plaintiff  should  pay  $6,000  into  court 
unless  that  amount  was  accepted  by  the 
mortgagee  as  a  payment  of  his  entire  claim, 
and  he  should  thereupon  execute  and  deliver 
to  the  defendant  or  to  the  clerk  of  the  court, 
his  release  of  the  debt  and  mortgage?  Is 
not  the  expression,  "to  the  extent  of  $5,- 
(XX),"  merely  descriptive  of  the  principal  of 
the  debt  and  of  the  amount  secured  by  the 
mortgage?  This  is  made  too  plain  for  dis- 
cussion by  what  follows,  to  wit  "and  dis- 
charging the  defendant  Hopkins  and  his  real 
estate  from  liability  for  said  $5,000."  It  is 
perfectly  manifest  that  the  money  to  be  de- 
posited with  the  clerk  was  the  $1,000,  the 
cash  payment  and  the  other  requirement 
was  that  plaintiff  should  have  the  mortgage 
released.  But  all  this  is  made  absolutely 
clear  by  the  plaintiff's  own  allegation  in  his 
complaint  The  allusion  to  the  $5,0(X)  is  to 
the  principal  of  the  debt  which,  of  course, 
in  law,  carries  interest,  as  will  appear  from 
the  following  extract  taken  from  the  com- 
plaint: "Sec.  4.  By  the  terms  of  said  con- 
tract plaintiff  was  to  assume  the  payment 
of  certain  notes  outstanding,  which  had  been 
executed  by  said  defendant  being  secured 
by  a  deed  of  trust  or  mortgage  deed  ex- 
ecuted by  B.  B.  Hopkins  and  wife,  Lula  M. 
Hopkins,  to  O.  W.  Tatem  and  Ella  G.  Tatem, 
dated  March  12,  1906,  and  recorded  in  the 
office  of  the  register  of  deeds  of  Tyrrell 
county,  N.  O.,  in  Deed  Book  53,  p.  425,  said 
notes  aggregating  the  sum  of  $5,0(X),  said 
mortgage  securing  the  same,  conveying  sev- 
eral certain  other  parcels  of  land  than  that 
parcel  described  in  section  1,  and  said  plain- 
tiff was  to  pay  said  defendant  $1,0(X)  in 
cash,  in  addition,  in  consideration  of  (plain- 
tiff) assuming  the  payment  of  said  notes 
(which,  of  course,  includes  interest)  and  can- 
celing and  relieving  said  mortgage  liens  upon 
said  defendant's  property." 

It  would  seem  to  be  sufficient  to  say  that 
Judge  Allen's  Judgment  required,  in  express 
and  positive  terms,  that  plaintiff  should  file 
a  release  of  the  incumbrance  as  a  condition 
precedent  to  his  right  to  have  the  deed,  and 
we  affirmed  that  Judgment  and  not  only 
did  we  affirm  It  but  ourselves  expressly  re- 
quired plaintiff  to  do  so,  in  unmistakable 
language,  and  that  was  a  unanimous  deci- 
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■ton.  The  money  required  to  be  paid  into 
court  was  the  $1|000,  and  not  the  $5,000, 
for  that  woujd  not  "release  or  discharge  the 
mortgage,**  being  only  the  principal  of  the 
debt.  .  Who  could  reasonably  suppose  that 
a  creditor  would  receive  less  than  his  claim, 
and,  unless  he  did  so,  how  could  the  debt 
and  mortgage  be  "released  and  discharged*'? 
It  was  further  at  the  option  of  the  creditor 
to  release,  and  defendant  was  not  required 
by  the  contract  to  take  this  chance,  but  the 
plaintiff.  We  have  held  that  the  Judgment 
directing  plaintiff  to  pay  into  court  $6,000 
was  erroneous  because  it  was  a  clear  de- 
parture from  Judge  Allen*s  judgment  affirm- 
ed by  this  court  To  decide  otherwise  would 
be  to  make  the  defendant  give  up  his  home, 
not  only  upon  questionable  evidence,  but  di- 
rectly contrary  to  the  written  words  and 
spirit  of  the  contract  To  put  the  case 
succinctly,  plaintiff  is  simply  required  to 
perform  Uie  contract  as  it  is  written,  and 
not  as  it  has  been  reformed  by  the  last 
Judgment  The  whole  argument  to  the  con- 
trary is  based  entirely  upon  a  mistaken  as- 
sumption of  fact,  not  at  all  sustained  by 
any  of  the  evidence.  It  is  first  assumed  that 
plaintiff  will  be  required  to  pay  Interest, 
when  that  is  what  he  promised  to  do,  as  the 
creditor  is  entitled  to  receive  it,  and  cannot 
be  forced  to  release  his  mortgage  until  he 
does.  The  defendant  has  never  received  any 
money,  or  had  the  use  of  any,  and  the  plain- 
tiff is  not  entitled  to  the  deed  and  possession 
of  the  land  until  he  tenders,  not  money,  but 
the  release  called  for  in  the  contract  If 
he  persists  in  refusing  to  make  the  proper 
tender,  he  must  take  upon  himself  the  pen- 
alty— that  Is,  he  must  pay,  not  to  defendant, 
but  to  the  mortgage  creditor,  the  Interest 
accrued  by  reason  of  his  plain  default 

The  defendant  has  not  broken  the  con- 
tract, but  merely  insists,  as  he  has  a  right 
to  do,  on  its  performance.  It  is  the  plain- 
tiff who  seeks  to  benefit  by  its  breach.  The 
facts  are  all  that  way  in  the  record,  and 
cannot  be  changed  by  construction  or  argu- 
ment The  defendant  never  agreed  to  sell 
the  land  for  |6,000,  but  for  $1,000  and  a  re- 
lease of  the  mortgage,  and  whatever  it  takes 
to  procure  this  is  the  measure  of  plalntUTs 
liability.  He  must  deal  with  the  mortgage 
creditor  and  get  the  release,  and  not  with 
defendant  The  plaintiff  is  in  the  wrong  and 
seeks  to  take  advantage  of  it  and,  we  think, 
most  Inequitably.  We  have  already  gone 
to  the  very  verge  of  the  law  and  the  facts 
to  enforce  the  contract  in  plaintiff's  favor, 
and  we  should  not  advance  a  step  beyond. 
It  is  of  no  use  to  argue  that,  generally  in 
foreclosure  and  redemption  suits,  rents  and 
profits  should  offset  Interest  That  is  not 
this  case,  and  bears  no  resemblance  to  it 
The  defendant  has  not  delayed  the  execu- 
tion of  the  agreement,  and  could  not  be  put 
in  default  until  plaintiff  had  performed  his 
part  of  the  same  by  paying  the  $1,000  and 
tendering  a  good  and  sufDcient  release.     If 


Interest  accumulated  on  the  principal  of 
$5,000,  it  was,  as  we  have  said,  tiis  fault 
The  contract,  the  Judgment  of  Judge  Allen, 
and  the  Judgment  of  this  court  explicitly 
told  him  what  his  obligation  was,  and  he 
has  failed,  so  far  as  the  case  discloses,  even 
by  any  attempt,  to  comply  with  it  He  can- 
not escape  by  pleading  an  erroneous  Judg- 
ment rendered  below  upon  our  certificate. 
It  is  strange  to  contend  that  the  Interest  has 
accumulated  by  defendant's  default  even  in 
the  best  view  for  plaintiff,  as  defendant  by 
his  appeals  was  merely  pursuing  the  course 
which  the  law  allowed  to  him  in  the  vindica- 
tion of  his  rights.  This  is  the  first  time  it 
has  been  suggested,  we  think,  that  a  litigant 
must  be  penalized  for  appealing  to  this  court 
to  review  and  correct  alleged  errors  below, 
especially  when  we  have  modified  one  Judg- 
ment and  reversed  the  other.  The  Increase 
of  the  sum  to  be  paid,  by  adding  the  inter- 
est, is  no  change  of  the  amount  of  the  debt 
which  was  $5,000;  the  Interest  being  only 
an  incident  and  given  to  the  creditor  by 
his  contract  and  by  the  law.  This  not  in- 
frequently happens  in  every  appeal,  and  Is 
one  of  the  necessary  results  or  concomitants 
of  litigation.  But  the  conclusive  answer  to 
all  these  suggestions  is  that  no  such  point 
is  raised  in  the  record,  the  defendant  having 
appealed  and  not  the  plaintiff,  and  tlie  lat- 
ter nowhere.  In  the  whole  course  of  the  liti- 
gation, has  ever.  In  a  legal  senses  claimed 
the  right  now  for  the  first  time  urged  in 
his  behalf  that  the  defendant  should  account 
for  the  rents. 

The  plaintiff's  daim  that  rents  should  be 
paid  by  defendant  is  based  entirely  upon  a 
misconception  of  the  relations  of  the  par- 
ties. It  is  said  the  defendant  denied  the 
contract,  and  the  Jury  found  against  him, 
and  this  constitutes  a  breach.  Not  at  all; 
and  this  false  premise  or  assumption  lias 
led  the  plaintiff  into  the  error  of  supposing 
that  defendant  is  in  the  wrong.  The  plain- 
tiff is  required  to  do  more  than  merely  show 
a  contract;  he  must  also  show  performance 
on  his  part  as  he  seeks  to  enforce  it,  or,  at 
least,  a  tender  of  performance,  before  he 
can  put  defendant  in  the  wrong,  and  this 
he  has  not  done.  The  Jury  said  that  he  was 
ready  and  able  to  pay  off  the  mortgage  in- 
debtedness, but. he  had  not  tendered  per- 
formance as  to  either.  His  readiness  to 
perform  Is  not  what  the  law  or  the  first  de- 
cree required  of  him,  but  the  actual  pay- 
ment of  $1,000,  and  the  actual  tender  of  the 
release.  The  rights  and  duties  of  the  par- 
ties were  ascertained  and  declared  in  the 
first  decree,  and  that  distinctly  required  the 
payment  of  $1,000  and  the  tender  of  the  re- 
lease^ and,  moreover,  was  affirmed  by  us. 
So  it  will  not  do  to  argue  that  defendant  Is 
in  the  wrong  and  therefore  should  pay  the 
rents,  because  the  tender  of  the  release  by 
plaintiff  was  a  condition  precedent  to  the 
execution  of  the  deed  and  the  surrender  of 
possession  by  defendant    It  is  sufficient  to 
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say.  In  answer  to  plaSntUTs  contention,  that 
plaintiff  himself  is  in  tbe  wrong,  because  he 
has  nev^  compiled  with  the  decree  of  the 
court,  and  defendant  cannot  be  In  the  wrong 
so  long  as  plaintiff  fails  to  do  so.  It  is 
not  a  case  of  baring  "both  money  and 
land,*'  for  the  promise  of  plaintiff  (vendee) 
was  not  to  pay  money  alone,  but  to  pay 
money  ($1,000)  and  to  file  a  release:  the 
latter  of  whicAi  he  has  not  done,  nor  does 
he  pretend  to  have  done  it.  The  stipulation 
Is  joint  and  entire^  and  the  whole  must  be 
performed  before  the  time  comes  for  de- 
fendant to  give  up  the  deed  and  the  land. 

Again  defendant  has  had  no  use  of  the 
money,  actually  or  constructiTely.  Plaintiff 
paid  $6,000  into  court,  and  he  now  asserts 
that  it  is  the  same  as  depositing  a  release, 
which  it  clearly  is  not,  and  both  Judge  O. 
EL  Allen  and  this  conrt  have  said  so,  and 
tor  the  reason  that  it  is  not  so  stated  in  the 
bond.  The  money  would  not  buy  the  re- 
lease, as  the  debt  and  mortgage  will  not 
mature  for  some  years,  and  Interest  has  ac- 
crued and  will  accumulate,  and  therefore  it 
Is  that  the  vendor  (defendant)  contracted 
spedflcally  for  a  release  and  not  for  the 
money.  So  that  it  cannot  possibly  be  gain- 
said that  plaintiff  has  been  in  default  from 
the  beginning,  and  certainly  idnce  the  first 
Judgment  of  ttie  lower  court,  by  which  he  is 
bound  and  concluded,  not  having  appealed 
therefrom,  he  not  having  complied  with  its 
esBoitial  and  chief  mandate^  that  he  should 
file  a  release  of  the  debt  and  mortgage, 
whiidi  are  liens  on  the  other  lands  of  de- 
fendant An  apt  statement  of  the  law  will 
be  found  in  Bostwidi  v.  Beach,  103  N.  T. 
428,  9  N.  B.  48:  '^The  purchaser  is  entitled 
to  the  rents  and  profits  from  the  time  when, 
according  to  the  terms  of  the  contract,  pos- 
session should  have  been  delivered,  or,  if 
the  vendor  has  remained  in  possession,  he  is 
chargeable  with  the  value  of  the  use  and  oc- 
cupation for  the  same  period,  and  the  pur- 
chaser is  chargeable  with  interest  on  the 
purchase  money,  if  it  remained  in  his  hands 
unappropriated.'*  But  this  presupposes  that 
the  purchaser  was  not  only  able,  ready,  and 
willing  to  perform,  but  had  actually  tender- 
ed performance,  for  of  course  he  would  not 
be  entitled  to  possession,  or  the  duty  of  de- 
fendant to  deliver  up  the  possession  to  him 
would  not  have  arisen  until  plaintiff  per- 
formed hl9  full  part  of  the  contract  and 
thereby  put  the  vendor  in  default 

In  this  case,  as  matter  of  law,  the  plain- 
tiff has  not  been  ready,  able,  and  willing  to 
perform,  as  It  is  admitted  that  he  has  never 
obtained  the  mortgagee's  release  to  this  day. 
The  principle  of  equity  **that  specific  per- 
formance Is  a  inatter,  not  of  absolute  right, 
but  of  sound  discretion,"  has  no  application 
here  for  the  purpose  of  showing  that  this 
plaintiff  was  not  entitled  to  it  if  defendant 
had  not  broken  his  contract  The  first  de- 
cree merely  required  the  parties  respective- 
ly to  perform  the  contract,  each  his  part  of 
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it,  plaintiff's  part  being  to  pay  the  |1,000, 
and  to  exonerate  the  defendant's  land  from 
the  mortgage  lien  by  having  the  same  re- 
leased, and  his  failure  to  obey  the  order  of 
the  court  is  what  puts  him,  and  not  defend- 
ant, in  default  His  right  to  specific  per- 
formance was  fully  explained  in  the  first 
opinion  and  requires  no  further  comment 
from  us.  Plaintiff  in  his  present  contention, 
advanced  for  the  first  time,  without  any  ex- 
ception to  present  it  loses  sight  of  the  fun- 
damental fact  in  the  case  that  he  has  never 
tendered  the  release,  and,  in  fact,  has  never 
been  ready  to  do  so,  as  it  is  not  in  his  pos- 
session or  under  his  control,  and  never  has 
been,  and  he  can  take  nothing  from  the  last 
and  erroneous  decree  of  the  court  because  it 
is  founded  upon  tbe  same  misconception. 

Let  the  case  proceed  hereafter  in  accord- 
ance with  the  opinion  of  this  court  affirm- 
ing the  Judgment  rendered  by  Judge  Allen. 
As  their  rights  have  now  been  finally  deter- 
mined, the  parties  may  be  able  to  adjust 
their  difficulties  without  further  litigation, 
as  plaintiff's  counsel  intimated  in  the  argu- 
ment that  the  necessary  release  could  be 
easily  secured  by  him. 

The  defendant's  motion  to  dismiss^  as 
plaintiff  had  not  complied  with  the  former 
Judgment,  is  denied.  He  did  what  the  last 
Judgment  required  him  to  do,  and  should 
not  be  held  to  have  forfeited  his  right  to  a 
specific  performance,  as  already  decreed,  be- 
cause that  Judgment  was  erroneous,  nor  can 
he  profit  by  it  in  any  way  to  the  prejudice 
of  the  defendant 

Error. 

ALLEN,  J.  (dissenting).  On  January  8y 
1910,  the  defendant  agreed,  in  writing,  to 
convey  to  the  plaintiff  the  land  described  In 
the  complaint  upon  the  payment  to  him  of 
$1,000  and  the  release  of  a  mortgage  to  J. 
C.  Meeklns,  Sr.,  in  full,  or  to  the  extent  of 
$5,000  on  that  and  other  lands.  The  plain- 
tiff has  at  all  times  been  ready,  willing,  and 
able  to  perform  the  contract  on  his  part, 
and  the  defendant  not  only  refused  to  do  so, 
but  he  also  denied  that  he  had  made  the 
contract 

This  statement  is  based  on  the  verdict  of 
the  Jury,  which  has  never  been  disturbed, 
and  is  as  follows:  (1)  Did  the  defendant  ex- 
ecute the  contract  set  out  in  the  complaint? 
Answer:  Yes.  (2)  Did  the  plaintiff  Bateman 
tender  the  defendant  Hopkins  the  $1,000  part 
purchase  money  of  the  lands  described  in  the 
complaint?  Answer:  No.  (3)  If  not  was  it 
waived  by  defendant  Hopkins?  Answer: 
Yes.  (4)  Was  the  plaintiff  Bateman  ready, 
willing,  and  able  to  pay  off  the  indebtedness 
of  said  Hopkins  to  J.  C.  Meeklns,  Sr.,  an^ 
to  pay  the  defendant  Hopkins  in  addition 
the  $1,000  balance  of  the  purchase  money  V 
Answer:  Yes.  (5)  What  is  the  yearly  rental 
value  of  the  same?  Answer:  $150.  It  there- 
fore became  necessary  to  bring  this  action  to 
compel  specific  performance,  and  it  was  ad- 
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Jndged  herein,  upon  the  Terdlct,  at  spring 
term,  1911:  ''First  That  the  defendant,  E. 
B.  Hopkins,  ezecate  a  deed  conveying  to  the 
plaintiff,  W.  B.  Bateman,  in  fee  simple,  the 
tract  of  land  and  improvements  thereon  de- 
scribed in  complaint  in  this  cause,  and  de- 
liver said  deed  to  the  clerk  of  this  court 
Second.  That  as  soon  as  plaintiff  Bateman 
delivers  to  said  derk  proper  paper  writings 
releasing  the  real  estate  of  the  defendant 
Hopkins  from  its  mortgage  indebtedness  to 
the  extent  of  $5,000,  and  discharging  the  de- 
fendant Hopkins  and  his  real  estate  from 
liability  for  said  $5,000,  and  also  deposits 
with  said  clerk  the  sum  of  $1,000  for  use  of 
defendant  Hopkins,  said  clerk  shall  deliver 
said  deed  to  plaintiff  Bateman,  and  deliver 
said  release  of  indebtedness  and  said  $1,000 
to  said  defendant  Hopkins."  The  defendant 
refused  to  abide  by  this  decree,  and  appealed 
to  this  court,  where  the  same  was  affirmed; 
the  court  saying  in  the  course  of  the  opin- 
ion: "In  this  case  the  defendant  will  be  fully 
protected  in  the  enjoyment  of  every  right  he 
should  have  by  requiring  the  payment  of  the 
money  into  court  for  his  benefit,  before  he 
is,  called  upon  to  part  with  his  deed.  This 
is  all  he  had  a  right  to  expect  under  the 
circumstances.  The  decree  in  this  case  con- 
forms to  established  precedents,  except, 
perhaps,  in  one  respect,  and  that  objection 
to  it  can  be  cured  by  amendment  It  should 
have  set  a  time,  say  60  days  after  the  ad- 
journment of  the  court,  for  the  payment  of 
the  money  into  court  by  the  plaintiff,  and 
then  directed,  if  it  was  not  paid  by  the  ex- 
piration of  that  time,  the  suit  should  be  dis- 
missed with  costs,  which,  of  course,  would 
deny  to  the  plaintiff  any  right  to  an  enforce- 
ment of  the  contract  by  reason  of  his  own 
default  after  notice  and  reasonable  time  to 
pay  or  perform  his  part  of  the  agreement" 

When  the  cause  again  came  on  for  hear- 
ing in  the  superior  court,  it  was  adjudged 
**that  the  plaintiff  pay  the  money  due  as  ad- 
judged in  the  former  judgment  into  this 
court,  to  wit  $6,000,  on  or  before  the  15tb 
day  of  June,  1912;  and,. upon  failure  of  the 
plaintiff  so  to  do,  his  rights  under  said  for- 
mer judgment  shall  be  denied  and  this  ac- 
tion dismissed,  and,  upon  compliance  here- 
with by  the  plaintiff  within  the  time  above 
stipulated,  it  is  adjudged  that  the  defendant 
execute  a  good  and  sufficient  deed  for  the 
premises,  properly  acknowledged  and  proven, 
and  the  same  deposit  with  the  clerk  of  this 
court  within  15  days  after  notice  to  him  of 
payment  and  deposit  of  said  money,  to  wit, 
$6,000,  as  aforesaid;  and  as  thus  modified 
the  former  judgment  is  in  all  particulars 
confirmed."  The  plaintiff  paid  $6,000  in  to 
the  clerk's  office,  as  required  by  the  last 
Judgment  and  the  defendant  again  appealed. 

It  is  now  held  that  his  honor  was  in  error 
in  requiring  the  plaintiff  to  pay  $6,000,  and 
that  he  must  pay  $1,000  to  the  defendant 
and  in  addition  must  secure  the  release  of 
the  $5,000  mortgage,  which  will  require  him 


to  pay  $5,000  and  Interest  thereon  from  Jan- 
uary 8,  1910,  or  a  total  of  $6,650  to  NoTem'^ 
ber  8,  1912.  During  all  this  time  the  de- 
fendant has  been  in  possession  of  the  land, 
the  annual  rental  value  of  which  is  $150. 
and  it  is  said  that  he  must  not  account  for 
the  rents.  If  the  position  of  die  court  Is 
sound  and  sustained  by  legal  principles,  it 
pays  to  break  a  contract  because  the  de- 
fendant has  undoubtedly  gained  the  rental 
of  the  land  for  two  years  by  refusing  to 
perform  his.  It  also  has  the  effect  of  re- 
quiring the  plaintiff  to  pay  $6^550  for  land, 
which  the  defendant  agreed  to  sell  him  for 
$6,000,  and  this  is  brought  about  by  the  con- 
duct of  the  defendant  in  the  effort  to  repudi- 
ate his  contract  This  seems  to  me  to  be  a 
complete  reversal  of  the  doctrine  that  one 
cannot  take  advantage  of  his  own  wrong. 

In  my  opinion  the  court  misconceives  the 
terms  and  effect  of  the  original  Judgmait» 
and  holds  the  plaintiff  to  a  contract  which 
he  has  not  made.  The  plaintiff  was  not  re- 
quired by  that  Judgment  to  pay  the  defend- 
ant $1,000,  and  to  have  satisfaction  of  the 
mortgage  entered,  but  to  pay  $1,000  and  to 
release  the  real  estate  of  the  defendant  from 
the  mortgage  indebtedness  '*to  the  extent  of 
$5,000,"  which  imposed  no  greater  obligation 
than  the  payment  of  $6,000.  This  Judgment 
was  affirmed  by  this  court,  and  the  judge  of 
the  superior  court  then  directed  $6,000  to  be 
paid  into  court  by  the  plaintiff,  wMch  he  did^ 
and  this  is  in  accordance  with  the  statement 
in  the  opinion  upon  the  former  appeal  that 
"the  defendant  will  be  fully  protected  in  the 
enjoyment  of  every  right  he  should  have  by 
requiring  the  payment  of  the  money  into 
court  for  his  benefit  before  he  is  called  upon 
to  part  with  his  deed."  If  there  is  error,  it 
is  because  of  faithfully  following  our  judg- 
ment I  think,  however,  the  last  Judgment 
rendered,  requiring  the  plaintiff  to  pay  $6,- 
000,  is  not  erroneous,  as  his  liability  was 
fixed  by  the  first  Judgment  to  pay  $1,000  and 
to  release  the  lands  from  the  mortgage  to 
the  extent  of  $5,000.  No  interest  should  be 
charged  because  the  delay  has  been  caused 
by  the  defendant  and  he  has  been  in  posses- 
sion of  the  land. 

'*In  the  absence  of  an  express  agreement 
to  pay  interest  if  there  is  a  delay  in  the 
performance  of  the  contract  due  to  no  fault 
of  the  purchaser,  he  is  not  liable  for  interest 
on  the  purchase  money  during  such  delay^ 
unless  he  is  in  possession  of  the  property 
sold."  39  Cyc.  1570.  "Now  it  is  obviously 
Inequitable,  In  the  absence  of  expr^s  and 
distinct  stipulation,  that  either  party  to  the 
contract  should  at  one  and  the  same  time 
enjoy  the  benefits  flowing  from  possession 
of  the  property  and  those  flowing  from 
possession  of  the  purchase  money.  The  Es- 
tate and  the  purchase  money  are  things  mu- 
tually exclusive.  *You  cannot'  said  EInight 
Bruce  (then)  V.  C,  in  a  case  arising  out  of 
the  sale  of  some  slob  lands  in  Ghicester  har- 
bor, *have  both  money  and  mud.'     And  so 
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neither  party  can  at  flie  same  time  be  en- 
titled both  to  interest  and  to  rents."  Fry, 
Spec.  Per.  {  1399.  ''Where  the  interest  is 
much  more  in  amoont  than  the  rents,  and 
the  delay  in  completion  is  clearly  made  out 
to  haye  been  occasioned  by  the  Tendor,  the 
court,  to  prevent  the  vendor  from  fining 
an  advantage  by  his  own  wrong,  gives  him 
no  interest,  but  leaves  him  in  possession  of 
the  interim  rents."    Fry,  Spec  Per.  i  1404. 

In  some  courts  this  rule  is  not  followed, 
but  when  interest  is  charged  against  the 
vendee,  the  vendor  in  possession  is  charge- 
able with  rents,  upon  the  ground  that  the 
vendee  becomes  the  equitable  owner  of  the 
land  upon  the  execution  of  the  contract 
Marx  V.  Oliver.  246  HI.  816,  92  N.  E.  864; 
Bostwick  V.  Beach,  103  N.  Y.  423,  9  N.  E.  41. 

In  the  last  case  the  court  says:  "Where 
the  purchaser  is  ready  and  willing  to  per- 
form, and  the  delay  is  on  the  part  of  the 
vendor,  the  purchaser  is  entitled  to  the  rents 
and  profits  from  the  time  when,  according 
to  the  terms  of  the  contract,  possession  should 
have  been  delivered,  or,  if  the  vendor  has 
remained  in  possession,  he  is  chargeable  with 
the  value  of  the  use  and  occupation  from 
the  same  period,  and  the  purchaser  is  charge- 
able with  interest  on  the  purchase  money 
if  it  has  remained  In  his  hands  unappropriat^ 
ed.  But  where  it  has  been  appropriated,  and 
notice  thereof  given  to  the  vendor,  and  the 
purchaser  has  received  no  interest  thereon, 
he  is  not  liable  to  pay  Interest  to  the  vendor. 
Fry  on  Specific  Performance,  481,  483,  889; 
DIas  V.  Clover,  1  Hoff.  Ch.  [N.  Y.]  71,  78; 
Story's  Ba.  |  789;  Worrall  v.  Munn,  88  N. 
Y.  137,  142." 

Under  the  opinion  of  the  court,  the  ven- 
dee must  pay  interest  and  the  vendor  re- 
ceives the  rents,  and  this  ruling  Is  attempted 
to  be  justified  by  the  statements  that,  **The 
defendant  has  not  broken  the  contract,  but 
merely  insists,  as  he  has  the  right  to  do,  on 
its  performance.  It  is  the  plaintlflf  who 
seeks  to  benefit  by  its  breach.  The  facts 
are  all  that  way  in  the  record,  and  cannot 
be  changed  by  construction  or  argument 
The  plaintlflf  Is  in  the  wrong  and  seeks  to 
take  advantage  of  it,  and,  we  think,  most 
inequitably.  We  have  already  gone  to  the 
verge  of  the  law  and  the  facts  to  enforce 
the  contract  in  plalntifiTs  favor,  and  we 
should  not  advance  a  step  beyond."  If  this 
is  a  correct  interpretation  of  the  record,  we 
have,  in  the  former  opinion,  not  only  gone 
'*to  the  very  verge,"  but  we  have  taken  the 
fatal  step,  as  we  have  affirmed  a  decree  for 
specific  performance  against  a  defendant  who 
has  not  broken  his  contract,  and  in  favor 
of  a  plaintift  who  is  in  the  wrong  and  seeks 
to  take  advantage  of  it  most  Inequitably. 

Specific  performance  is  not  decreed  in  be- 
half of  plaintiffs,  who  are  in  the  wrong  and 
who  have  acted  inequitably.  Justice  Con- 
nor, in  Boles  v.  Caudle,  133  N.  0.  534,  45 


S.  El  837,  quotes  from  Judge  Gaston  that, 
"The  specific  performance  of  a  contract  in 
equity  is  a  matter,  not  of  absolute  right  in 
the  party,  but  of  sound  discretion  in  the 
court  Although  it  be  valid  at  law,  and,  if 
it  had  been  executed  by  the  parties,  could 
not  be  set  aside  because  of  any  vice  in  its 
nature,  yet,  if  its  strict  performance  be  un- 
der the  circumstances  hard  and  inequitable, 
a  court  of  equity  will  not  decree  such  per- 
formance, but  leave  the  party  claiming  it 
to  his  legal  remedy,"  and  Justice  Walker 
says  in  Wool  v.  Fleetwood,  136  N.  C.  472,  48 
S.  B.  789,  67  I4.  B.  A.  444,  that  granting  re- 
lief by  compelling  specific  performance  'Is 
a  matter  of  sound  Judicial  discretion,  con- 
trolled, it  is  true,  by  established  principles 
of  equity,  but  exercised  only  upon  a  consid- 
eration of  all  the  circumstances  of  each  par- 
ticular case."  I  do  not  think,  however,  the 
statements  are  sustained  by  the  record.  The 
plaintiff  alleged  the  execution  of  the  con- 
tract in  his  complaint,  and  the  defendant  de- 
nied it  and  refused  performance. 

The  Jury  found  that  the  defendant  made 
the  contract.  These  facts  undoubtedly  con- 
stitute a  breach  of  the  contract  by  the  de- 
fendant The  Jury  also  found  that  the  de- 
fendant had  waived  the  tender  of  the  $1,- 
000,  which  was  to  be  paid  by  the  plaintiff, 
and  that  the  plaintiff  was  ready,  able,  and 
willing  to  perform  the  other  parts  of  the 
contract  This  does  not  put  the  plaintiff  in 
the  wrong. 

It  will  also  be  seen  by  reference  to  the 
original  decree  in  this  action,  which  has  been 
afiirmed,  that  the  first  act  required  to  be 
done  by  either  party  was  the  execution  of 
the  deed  by  the  defendant,  which  he  has  not 
done. 

CLARK,  CL  J*^  concurs  in  this  dissent 


(160  N.  C.  436) 
RAKBSTRAW  et  aL  v.  PRATT  et  aL 

(Supreme  Court  of  North  Carolina.     Nov.  20, 

1912.) 

1.  WrrNESSBs  (J  159*)— Compbtenoy— Tbans- 
AcnoNS  WITH  Deceased  Persons. 

Despite  Revisal  1905,  f  1631,  excluding 
testimony  of  interested  parties  as  to  transac- 
tions with  decedents,  testimony  of  the  incom- 
petency of  the  maker  of  a  will  and  deed  by  one 
interested  in  the  impeachment  of  the  same  is 
admissible. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Di^.  §|  664,  666-669,  671-682;  Dec 
Dig.  t  159.*] 

2.  Appeal  and  E}bbob  (|  1056*) — ^Rxvibw- 
Harmless  E)bbo9. 

In  a  civil  action  to  impeach  a  will  and 
deed  of  a  decedent,  both  executed  shortly 
before  her  death,  wnich  excluded  all  of  her 
children  save  defendant,  the  erroneous  exclu- 
sion of  testimony  that  after  the  execution  of 
the  will  the  decedent  did  not  recognize  one  of 
her  daughters,  and  said  she  had  made  no  wilL 
that  the  defendant  stated  that  the  making  •£ 
the  will  was  all  a  story,  and  decedent  at  the 
time  made  no  reply,  was  prejudicial,  both  on 
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the  issue  of  the  YaHdity  of  the  will  and  the 
deed. 

[E>d.  Note.-*ror  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |S  4187-1198,  4207;  Dec 
Dig.  {  1056.*] 

Appeal  from  Superior  Court,  Rockingham 
County;  F.  A.  Daniels,  Judge. 

Action  by  G.  W.  Rakestraw  and  others 
against  James  Pratt  and  wife  and  others. 
From  a  judgment  for  defendants,  plaintiffs 
appeaL    ReTersed  and  remanded. 

Civil  action  Involving  the  validity  of  a 
deed  purporting  to  have  been  executed  by 
Nellie  Rakestraw  to  Emma  Pratt,  one  of  her 
daughters,  and  also  Involving  the  validity  of 
the  will  of  said  Nellie  Rakestraw,  now  de- 
ceased. In  which  she  devised  her  estate  to 
Ehnma  Pratt^  to  the  exclusion  of  her  other 
chUdren,  tried  before  his  honor,  F.  A.  Dan- 
iels, judge,  and  a  jury  at  June  term,  1912, 
superior  court,  Rockingham  county.  On  is- 
sues submitted,  the  jury  rendered  Uie  follow- 
ing verdict: 

''(1)  Is  the  paper  writing  offered  in  evi- 
dence the  last  will  and  testament  of  Nellie 
Rakestraw?    Answer:    Yes. 

"(2)  Was  Nellie  Rakestraw  of  such  un- 
sound mind  at  the  time  of  the  execution  of 
the  deed  as  to  r&idet  her  incapable  of  exe- 
cuting a  deed?    Answer:    No. 

'*(3)  Did  James  Pratt  and  his  wife^  Emma, 
procure  the  execution  of  the  said  deed  by  ex- 
erting an  undue  influence  over  Nellie  Rake- 
straw?    Answer:     No." 

Judgment  on  the  verdict  for  defendants, 
and  plaintiffs  excepted  and  appealed. 

C.  O.  McMlchael,  of  Wentworth,  P.  W. 
Qlldewell,  of  Reldsvllle,  and  Watson,  Bux- 
ton &  Watson,  of  Winston,  for  appellants. 
A.  L.  Brooks,  of  Greensboro,  and  H.  R.  Scott, 
of  Reldsvllle,  for  appellees. 

•HOKE,  J.  From  the  facts  in  evidence,  it 
appeared  that  on  July  7,  1908,  Nellie  Rake- 
straw, owning  two  tracts  of  land  and  other 
property,  aggregating  in  value  four  oft  five 
thousand  dollars,  made  her  last  will  and  tes- 
tament, in  which  she  devised  and  bequeathed 
her  estate  to  her  daughter  Emma,  with  whom 
she  was  then  living  on  the  land,  and  20  days 
thereafter,  on  July  27,  1908,  she  executed  a 
deed  for  this  land  to  her  daughter  Emma. 
In  August,  1909,  said  Nellie  Rakestraw  died, 
and,  her  other  children  and  heirs  at  law  hav- 
ing duly  entered  a  caveat  to  the  will  and 
instituted  a  suit  to  set  aside  the  deed,  on  the 
ground  of  mental  Incapacity  and  undue  in- 
fluence, the  two  proceedings  were  consolidate 
ed  without  objection,  and  the  issues  tried  and 
determined  as  heretofore  stated.  On  the 
trial  there  was  evidence  on  the  part  of  plain- 
tiffs tending  to  show  that  at  the  time  of 
making  the  will  and  the  deed  NelUe  Rake- 
straw was  84  or  85  years  of  age,  well-nigh 
physically  helpless,  and  mentally  incompetent 
to  make  either  a  will  or  deed.  In  support  of 
this  position,   Mrs.  Lou   Gann,   one  of  t)ie 


daughters  examined  «8  a  wttaess,  gave  it  as 
her  opinion  that  the  mother  was  mentally 
incompetent  at  the  time  of  execution  of  the 
will  and  deed,  and  testified  further  that  the 
witness  was  at. the  home  with  the  mother 
the  day  after  the  will  was  made,  and  tliat 
her  mother's  mind  was  very  weak;  did  not 
recognize  the  witness,  and  that  the  mother 
then  said  to  her  she  had  made  no  will ;  and 
also  that  EnmM,  in  the  presence  of  the  moth- 
er and  another  sister,  said  it  was  "all  a  story 
about  the  will,"  and  the  mother  made  no  re- 
ply, etc. 

[1]  PlalntU&i  proposed  to  prove  same  or 
substantially  similar  facts  by  Mrs.  Martin, 
another  sister,  and  the  evidence  was  excluded ; 
the  court  being  of  opinion  that  the  testimony 
WBB  incompetent,  under  section  1631,  Revisal, 
excluding,  in  certain  cases,  testimony  of  in- 
terested parties  as  to  a  transaction  with  de- 
ceased persons.  The  proposed  evidence  was 
in  support  of  the  opii^on  just  given  by  these 
witnesses  as  to  the  mental  Incapacity  of  the 
mother,  and  is  not  regarded  as  a  ^'transac- 
tion"^  by  our  decisions  construing  the  section 
referred  to.  In  McLeary  v.  Norment,  84  N. 
C.  235,  the  court  held:  "Where  a  witness 
testifies  to  the  want  of  mental  capacity  in 
a  grantor  to  make  a  deed,  and  that  his  opin- 
ion was  formed  from  conversations  and  com- 
munications between  the  witness  and  gran- 
tor, it  was  held  competent  to  prove  the  facts 
upon  which  such  opinion  was  founded.  Sec- 
tion 843  of  the  Code  does  not  apply  to  the 
facts  of  thlB  case."  Section  343  of  the  Code 
of  that  time  corresponding  to  section  1631  of 
present  RevisaL 

[2]  It  was  urged  for  the  defendant  that 
the  evidence  had  relation  only  to  the  issue 
on  the  validity  of  the  will,  and,  even  if  the 
ruling  was  erroneous,  It  should  not  be  allow- 
ed to  affect  the  verdict  as  to  the  deed;  but 
we  cannot  so  consider  the  evidence.  The 
deed  was  executed  20  days  after  the  execu- 
tion of  the  will,  and,  under  the  circumstances 
presented,  if  the  fact  is  accepted  by  the  jury 
that  within  20  days  of  the  execution  of  the 
deed  the  alleged  testatrix  could  not  remem- 
ber for  24  hours  that  she  had  made  a  will 
this  of  Itself  would  be  a  relevant  circum- 
stance as  to  the  intelligent  execution  of  the 
deed.  Apart  from  this,  if,  as  defendant  con- 
tends, Nellie  Rakestraw,  the  mother,  had 
mental  capacity  sufficient  to  execute  these 
instruments,  the  fact  that  she  allowed  the 
devisee,  in  her  presence  and  without  protest, 
to  assert  that  the  making  of  the  will  was 
"all  a  story,"  whei^  she  had  just  made  such  a 
will,  this  in  one  aspect  might  be  considered 
a  relevant  circumstance  on  the  third  issue 
as  to  undue  influence  exercised  by  such  dev- 
isee. On  a  careful  perusal  of  the  record,  the 
court  is  of  opinion  that  the  exclusion  of  the 
evidence  referred  to  constitutes  reversible 
error,  and  the  cause  must  be  tried  before  an- 
other jury.    It  is  so  ordered. 

New  trial. 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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OSO  N.  0.  28$) 

KELIiT  T.  YADKIN  RIVER  POWER  00. 

(Supreme  Court  of  North  OEurolina.     Not.  20, 

1912.) 

1.  Triax  (I  165*)— Nonsuit— Hearing. 

Where  a  nonsuit  ib  directed,  the  evidence 
must  be  considered  in  the  liirht  most  favorable 
to  the  plaintiff  and  with  the  most  favorable 
inference  that  the  jury  could  reasonably  draw 
therefrom. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §1  373,  874 :   Dec  Dig.  |  165.*] 

2.  Masteb  and  Sebyant  (|  286*)— Injubibs 
TO  Servant— Questions  fob  Jubt. 

In  an  action  for  injuries  to  an  employ^,  if 
the  evidence  for  the  plaintiff  readers  it  prob- 
able that  the  defendant  neglected  its  du^,  it 
is  for  the  jury  and  not  the  court  to  decide 
whether  it  did  so  or  not 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  J{  1001,  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050; 
Dec  IMg.  i  28a*] 

8.  Master  and  Sebvant  (JI  101,  102*>— In- 
juries TO  Sebvant— Safe  Flaob  to  Woek. 
An  employer  owes  to  his  employ^  the  du- 
tar  to  be  reasonably  careful  .to  provide  safe  ap- 
pliances and  machinery  and  safe  place  in  which 
to  work,  and  a  reasonably  safe  way  for  get- 
ting to  and  from  his  work. 

[E2d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  If  136,  171,  174,  178,  179, 
180-184,  192 ;  Dec.  Dig.  ft  101,  loS.*] 

4.  Masteb  and  Sebvant  (|  286*)— Injxtbibs 
TO  Sebyant— Questions  fob  Jubt. 

In  an  action  for  injuries  to  an  employ^ 
engaged  in  digging  holes  in  the  nighttime  for 
a  steel  tower,  caused  by  the  taking  away  of 
the  light  before  he  could  get  out  of  the  hole 
in  which  he  was  working,  thereby  causing  him 
to  fall  into  another  hole,  evidence  of  defend- 
ant's negligence  held  sufficient  to  go  to  the 
Jury. 

[Bid.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  J§  1001,  1006.  1008,  1010- 
1015,  1017-1033,  1036-1042,  loH,  1046-1050; 
Dec  Dig.  i  286.*] 

Appeal  from  Superior  Court,  Lee  County; 
Peebles,  Judge. 

Action  by  Robert  Kelly  against  the  Tadkln 
Blver  Power  Company.  From  a  judgment 
of  nonsuit,  plaintiff  appeals.     Reversed. 

Hoyle  &  Hoyle,  of  Sanford,  for  appellant 
Mclver  &  Williams,  of  Sanford,  for  appellee. 

CLARK,  C.  J.  This  is  an  action  for  per- 
sonal Injury.  The  plaintlfTs  witnesses  testl- 
fled  that  tbey  were  required  by  the  foreman 
to  work  at  night  digging  holes  for  the  erec- 
tion of  steel  towers.  These  holes  were  2  by 
4  feet  and  6  to  7  feet  deep.  Four  holes  were 
being  dug,  and  the  plaintiff  was  digging  in 
one  of  them  when  the  blast  was  to  be  set  off 
in  two  others.  According  to  plaintiff's  testi- 
mony, the  foreman  started  off  with  the  only 
lantern  and  said,  "Come  on  out  of  the  hole." 
The  plaintiff  got  out,  and,  when  he  did  so, 
found  that  they  had  all  gone  with  the  light, 
and  not  knowing  which  way  to  run,  he 
started  to  run  towards  the  receding  lantern, 
and  fell  on  a  tie  that  was  lying  across  one 
of  the  holes  already  dug  which  was  7  feet 
deep,  4  feet  long,  and  4  feet  vrtde.  He  says 
that  it  was  a  cloudy  night ;  that  there  were 


no  lights  about  the  hole,  and  nothing  oronnd 
it  to  keep  him  from  falling  in,  and  that  when 
he  fell  in  he  was  very  seriously  Injured; 
that  after  he  fell  into  the  hole  he  got  out 
before  the  blast  went  off;  that  he  could  not 
get  out  of  his  own  hole  (which  was  then  6 
feet  deep)  In  time  to  start  when  the  rest  did ; 
and  that  when  he  got  out  the  rest  were  all 
gone. 

[1]  The  evidence  for  the  defendant  is  sent 
up,  and  if  believed  by  the  jury  would  tend 
to  show  that  the  defendant  was  not  negligent, 
and  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence.  But  upon  the  close  of  all 
the  evidence  a  nonsuit  was  directed,  and 
the  case  must  be  taken  solely  upon  the  evi- 
dence most  favorable  to  the  plaintiff  and 
with  the  most  favorable  inferences  that  the 
jury  could  reasonably  have  dravm  there- 
from. Morton  v.  Lumber  Co.,  152  N.  C.  54, 
67  S.  B.  67,  Johnson  v.  RaUroad,  122  N.  0. 
955»  29  S.  E.  784,  and  cases  there  cited.  If 
there  is  conflicting  evidence,  the  motion  will 
be  denied.  Gates  County  ▼.  Hill,  158  N.  C. 
584,  73  a  B.  804. 

[2]  If  the  evidence  for  the  plaintiff  ren- 
ders it  probable  that  the  defendant  neglected 
Its  duty,  it  Is  for  the  jury,  not  for  the  court, 
to  decide  whether  it  did  so  or  not  Fits- 
gerald  y.  Railroad,  141  N.  C.  535,  54  S.  B. 
391,  6  L.  R.  A.  (N.  S.)  337. 

[8]  "An  employer  owes  to  his  employe  the 
duty  to  be  reasonably  careful  to  provide  safe 
appliances  and  machinery,  a  safe  place  in 
which  to  work,  and  a  reasonably  safe  way 
for  getting  to  and  from  his  work."  Myers 
V.  Lumber  Co.,  129  N.  C.  252,  39  S.  E.  960. 

[4]  Taking  the  case  In  the  aspect  of  the 
evidence  most  favorable  to  the  plaintiff, 
which  could  have  been  found  by  the  jury, 
the  plaintiff,  while  working  in  a  hole  6  feet 
deep  and  near  two  blasts  which  were  about 
to  be  shot  off,  was  told  by  the  foreman  to 
"run."  But,  before  he  could  get  out  to  run, 
the  foreman  had  run  away  with  the  only 
light  and  left  him  in  darkness.  The  plaintiff 
knew  that  it  was  time  to  run,  and  not  to 
stand  on  the  order  of  his  running.  In  the 
darkness  and  confusion  he  fell  into  another 
hole  and  was  injured.  It  is  true  that  if 
there  had  been  daylight  or  other  sufficient 
light  he  might  have  seen  the  hole  and  have 
avoided  falling  into  It  It  is  also  true  that 
he  scuffled  out  before  the  blast  went  off.  But 
in  the  darkness,  not  knowing  how  soon  the 
blast  would  go.  off,  and  not  having  light  suf- 
ficient to  see  the  hole,  he  fell  in,  and,  accord- 
ing to  his  testimony,  was  Injured.  The  de- 
fendant should  have  provided  a  sufficient 
light,  or  the  foreman  should  have  held  his 
light  until  he  had  seen  that  the  plaintiff 
could  have  gotten  into  a  safe  place.  It  may 
be  that  he  did  so.  But  it  is  otherwise  if  the 
jury  should  believe  the  plaintiff's  evidence. 

There  was  sufficient  evidence  of  negligence 
to  carry  the  case  to  the  jury.  The  judgment 
of  nonsuit  Is  reversed. 


•For  otner  cases  ses  tame  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  A  RepT  Indexes 
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(Supreme  Ck>iirt  of  North  Carolina.    Nov.  7. 

1912.) 

L  Insurance   (|  146*) — ^Aggidbnt   Policy— 

CONSTBUCTION. 

Though  an  accident  policy  must  be  con- 
strued liberally,  and  ambiguous  provisions  or 
those  capable  of  two  constructions  must  be  con- 
strued favorably  to  insured  and  most  strongly 
against  insurer,  plain  and  explicit  language  can- 
not be  disregarded,  and  an  interpretation  at 
variance  with  the  clearly  disclosed  intent  of  the 
parties  cannot  be  given. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
C;ent  Dig.  {§  292,  294-298 ;   Dec.  Dig.  {  146.*] 

2.  Insubance  (I  466*)  —  Accident  Policy  — 

CONSTBUCnON. 

Where  an  accident  to  insured,  in  an  acci- 
dent policy  insuring  against  bodily  injuries,  ef- 
fected directly  and  independently  of  all  other 
causes,  through  external,  accidental,  and  vio- 
lent means,  caused  a  diseased  condition,  which 
together  with  the  accident  resulted  in  the  in- 
jury or  death  complained  of,  the  accident  alone 
was  the  cause  of  the  injury  or  death,  and  in- 
surer was  liable  on  the  policy. 

(Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  1178,  1186 ;  Dec.  Dig.  t  466.*] 

d.  Insubance  (|  466*)— Accident  Policy- 
Con  stbuction — "Sole  Cause  op  Deaith." 
Where  at  the  time  of  an  accident  insured 
was  suffering  from  some  disease  which  had  no 
causal  connection  with  the  injury  or  death  re- 
sulting from  the  accident,  the  accident  was  the 
sole  cause  within  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  f §  1178,  1186 ;    Dec.  Dig.  {  466.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  7,  p.  6544.] 

4.  Insubance    (§   466*)— Accident   Policy— 
Constbuction — "Sole  Cause  of  Death." 

Where,  at  the  time  of  an  accident  to  in- 
sured, there  was  an  existing  disease  which, 
co-operating  with  the  accident,  resulted  in  in- 
jury or  death,  the  accident  was  not  the  sole 
cause  or  the  cause  independent  of  all  other 
causes  within  the  policy. 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent  Dig.  {§  1178,  1186 ;   Dec  Dig.  f  466.*] 

5.  Insubance  (§  669*) — ^Accident  Insubance 
— Actions— Evidence— I  nstbuctipns. 

Where,  in  an  action  on  an  accident  policy 
providing  a  specified 'insurance  for  the  loss  of 
sight  caused  directly  and  independently  of  all 
other  causes,  through  external,  accidental,  and 
violent  means,  the  evidence  showed  that  insured 
lost  his  eyesight  due  to  an  injury  to  an  eye, 
•caused  by  his  accidentally  falling  from  a  train, 
but  there  was  evidence  that  the  fall  merely 
hastened  the  loss  of  sight  in  the  eye,  which 
would  have  ultimately  been  lost  independent  of 
the  accident  because  of  a  cataract,  an  instruc- 
tion that  if  insured's  loss  of  sight  was  caused 
directly  and  independently  of  all  other  causes, 
through  external,  accidental,  and  violent  means, 
insurer  was  liable,  but  if  the  jury  did  not  so 
find,  there  was  no  liability,  was  sufficiently  fa- 
vorable to  insured  and  substantially  stated  the 
rule  that,  where  an  injury  was  caused  by  ac- 
■cident  and  disease,  there  could  be  no  recovery 
-on  the  policy. 


[Ed.  Note. 
Cent   Dig. 
669.*] 


For  other  cases,  see  Insurance, 
1551,  1771-1784;    Dec.  Dig.  f 


6.  Appeal  and  Ebbob  (|  216*)  —  Pbesenta- 
tion  op  Questions  in  Tbial  Coubt — ^Ir- 
STBucnoNs — Requests. 

Where  the  court  correctly  submitted  a  the- 
ory of  the  case,  a  party  desiring  the  submission 


of  an  alternative  theory  must  request  a  special 
instruction,  and  he  cannot  on  appeal  for  the 
first  time  urge  error  for  ftiiling  to  submit  mach 
alternative  theory. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  ^  216.*] 

7.  Tbial  (||  285,  295*)— Instbuotions— OoN- 

BTBUCnON. 

The  instructions  must  be  read  in  view  of 
the  facts  and  must  be  construed  as  one  connect- 
ed whole,  and  if,  when  thus  considered,  the  law 
is  clearly  stated,  the  b  structions  are  sufficient. 

[Ed.  Note.— For  othei  cases,  see  Trial,  Cent 
Dig.  §§  698,  699,  703-717;  Dec.  Dig.  $S  285, 
295.*] 

Dn  petition  for  rehearing.    Dismissed. 
For  former  opinion,  see  158  N.  C.  29,  73 
a   El  99. 

Morehead  &  Morehead,  Sapp  St  Williams, 
and  Justice  &  Broadhurst,  all  of  Greensbovo, 
for  appellant  G.  S.  Bradshaw,  of  Greens- 
boro, and  T.  H.  Calvert,  of  Baleigh,  for  ap- 
pellee. 

WALKER^  J.  This  is  a  petition  to  rehear 
this  case,  which  was  decided  by  us  at  fall 
term,  1911,  and  is  reported  in  158  N.  C.  29, 
73  S.  E.  99,  where  the  facts  are  stated. 
There  is  no  new  question  in  the  case  as  now 
presented,  but  the  learned  counsel  for  the 
plaintiff  think  that  we  have  misapprehended 
the  true  nature  and  meaning  of  the  charge 
of  Judge  Adams,  who  presided  at  the  trial, 
and  that,  if  properly  construed,  it  would 
deny  a  recovery  in  a  case  where  there  was  a 
former  malady  and  an  accident  and  the  lat- 
ter directly  produced  the  injury  as  the  effi- 
cient cause  thereof,  provided  the  malady  it- 
self would  have  resulted  in  the  same  injury, 
though  at  a  later  time.  It  is  also  said  that 
certain  expressions  of  the  court  in  the  opin- 
ion indicate  that  it  was  clearly  not  the  in- 
tention so  to  decide.  As  to  the  latter  suggea- 
tion,  we  agree  with  counsel,  but  we  do  not 
as  to  the  former.  What  the  court  intended 
to  decide,  and  did  decide,  was  that  there 
must  have  been  a  union  of  the  two  causes,  so 
that  they  co-operated  in  producing  the  in- 
jury, and  if  the  accident  was  the  sole  cause^ 
or  produced  the  result  independent  of  all 
other  causes,  recovery  could  be  had  in  such 
a  case,  and  we  are  of  the  opinion  now,  as 
we  were  at  the  former  hearing,  that  the 
judge  so  charged  the  jury.  The  instruction 
will  not  bear  any  other  construction,  as  will 
appear  from  the  following  extract:  "If  you 
find  from  the  evidence,  and  by  the  greater 
weight  of  it,  that  the  plaintiff  has  suffered 
the  entire  loss  of  the  sight  of  his  eye,  that 
the  loss  of  his  sight  Is  irrecoverable,  that 
the  loss  was  caused  directly  and  independ- 
ently of  all  other  causes,  through  external, 
accidental,  and  violent  means,  your  answer 
to  the  second  issue  will  be,  'Yes.'  If  you 
do  not  BO  find,  your  answer  will  be  *Na"* 
The  other  part  of  the  instruction  merely  in- 
formed the  jury  that  if  the  accident  did  not 
cause  the  injury  directly  and  independent- 
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ly  of  all  other  causes,  but  operated  in  con- 
nection with  another  cause,  the  case  would 
be  different,  and  the  Jury  must  have  so  un- 
derstood it 

[1]  It  must  be  remembered  that  we  are 
construing  a  contract  not  of  our  making, 
and  the  terms  of  which  we  cannot  alter,  and 
not   discussing  the  law   of  negligence  and 
the  doctrine  of  proximate  cause.    The  plain- 
tiff and  defendant  had  the  legal  right  to 
make  any  contract  with  each  other,  not  un- 
lawful in  itself,  both  being  at  arm's  length, 
and  in  the  full  possession  and  enjoyment 
of  their  m^ital  faculties.     We  must  decide 
the  case,  therefore,  not  by  what  we  may  think 
would  have  been  a  wiser  and  more  discreet 
contract  on  the  part  of  the  plaintiff,  if  he 
could  have  procured  such  a  one,  but  by  what 
is  written  in  the  contract  actually  made  by 
them.    Courts  are  not  at  liberty  to  rewrite 
contracts  for  the  parties.    We  are  not  their 
guardians,    but    the    interpreters    of    their 
words.    We  must  therefore  determine  what 
they  meant  by  what  they  have  said — ^what 
their  contract  is,  and  not  what  it  should 
have  been.    We  said  as  much  in  our  former 
opinion.     "As  long  as  parties  who  are  ca- 
pable of  doing  so  shall  be  permitted  to  make 
tlieir  own  contracts,  it  is  the  plain  duty  of 
the  court  to  enforce  them  as  they  are  writ- 
toi,  unless  fraud  or  public  policy  shall  in- 
tervene.    Binder    v.    Accident   Association, 
127  Iowa,  25,  35  [102  N.  W.  190].    WhUe  the 
rule  is  thoroughly  settled  that  policies  of 
this  and  like  character  are  to  be  construed 
liberally,  and  that  ambiguous  provisions,  or 
those  capable  of  two  constructions,  should 
be  construed  favorably  to  the  insured  and 
most  strongly  against  the  insurer,  plain,  ex- 
plicit language  cannot  be  disregarded,  nor 
an  interpretation  given  the  policy  at  vari' 
ance  with  the  clearly  disclosed  intent  of 
the  parties.    Taking  the  policy  in  the  case 
at  bar  by  its  four  comers,  it  will  admit  of 
but  one  construction.    White  v.  S.  L.  &  Ac- 
cident Insurance  Go.,  95  Minn.  77  [103  N.  W. 
735,  884,  5  Ann.  Gas.  83].    In  Carr  v.  P.  M. 
Liife  Insurance  Co.,  100  Mo.  Ai^.  602  [75  S. 
W.  180],  the  court  said  that  the  question  of 
proximate  and  immediate  cause  is  not'  raised 
nnder  the  conditions  of  a  policy  which  in 
terms  excludes  disease  or  bodily  infirmity, 
and  which  could  have  no  more  force  than 
the   general   provision,    'independent  of  aU 
other  causes.'     See,  also,  O.  T.  Mut  Asso- 
daUon  v.  Fulton,  79  Fed.  423  [24  C.  O.  A. 
654].     If  the  Jury  had  found  that  the  ior 
Jury  was  caused  by  the  sum  of  two  causes — 
that  is,  that  the  accident  and  the  pre-exist- 
ing cataract  and  diseased  condition  of  the 
eye  were  together  responsible  for  the  subse- 
quent blindness — the  plaintiff  could  not  have 
recovered,  as  the  injury  must  have  resulted 
from  the  accident,  'independent  of  all  other 
causes.*'*     We  did  not  before  fail  to  con- 
sider in  its  full  scope  the  language  of  the 
learned   Judge   in   charging  the  Jury,   and, 
after  a  more  careful  examination  of  his  in- 


structions, we  do  not  think  that  in  word  or 
phrase  he  so  narrowed  the  terms  of  the  in- 
surance contract  as  to  prejudice  the  plain- 
tiff's rights,  but  that  he  correctly  stated 
the  law  which  is  applicable  to  the  case. 

There  was  a  disputed  question  of  fact 
presented  by  the  testimony,  whether  the 
plaintiff  was  suffering  from  a  cataract  on 
his  eye  at  the  time  of  the  alleged  fall,  or 
whether  the  fall  produced  a  cataract  In 
addition  to  the  testimony  recited  in  the 
brief  for  the  petitioner,  testimony  by  Dr. 
McGee  was  given  as  follows:  "He  complain- 
ed of  pain  in  his  left  eye  and  in  the  lower 
third  thigh,  right  side.  On  examination  of 
his  eye,  I  found  that  he  had  an  old  cataract, 
and  so  told  him.  He  had  particles  of  dust 
around  his  eye.  I  put  a  little  antiseptic 
solution  on  that  I  found  no  evidence  of 
traumatism  or  blow  on  the  head,  nor  any 
inflammation.  I  found  an  old  cataract,  and 
told  him  it  was  from  an  old  injury,  that  it 
was  produced  by  some  injury  in  the  past  It 
is  possible  to  have  a  blow  on  the  eye  or  on 
the  head  that  will  cause  a  rupture  of  the 
lens,  and  cataract  follows.  I  found  no 
sign  of  an  injury  resulting  from  a  fall  from 
the  train.  It  takes  a  cataract  some  time  to 
form  and  develop  from  a  traumatic  injury. 
The  cataract  I  saw  had  been  forming  for 
months.**  The  petitioner,  as  we  understand, 
concedes,  both  in  the  petition  and  in  the 
brief  filed  in  support  of  the  petition,  that 
the  decision  is  right  In  holding  that  if  the 
Jury  had  found  that  the  injury  was  caused 
by  the  sum  of  two  causes — ^that  is,  that  the 
accident  and  pre-existing  cataract  and  dis- 
eased condition  of  the  eye  were  together  re- 
sponsible for  the  subsequent  blindness  and 
united  sensibly  and  efficiently  in  producing 
it — ^the  plaintiff  could  not  have  recovered, 
as  the  injury  must  have  resulted  from  the 
accident,  'Independent  of  all  other  causes.** 

Beasoning  from  the  authorities  cited  in 
the  briefs  filed  by  both  parties  in  the  appeal, 
and  in  the  former  opinion  of  the  court,  and 
the  admittedly  correct  proposition  above 
stated,  it  appears  that  under  policy-contracts, 
such  as  the  one  under  consideration,  three 
rules  may  be  stated: 

[2]  (1)  When  an  accident  caused  a  diseas- 
ed condition,  which  together  with  the  ac- 
cident resulted  in  the  injury  or  death  com- 
plained of,  the  accident  alone  is  to  be  con- 
sidered the  cause  of  the  injury  or  death. 

[3]  (2)  When  at  the  time  of  the  accident 
the  insured  was  suffering  from  some  disease^ 
but  the  disease  had  no  causal  connection 
with  the  injury  or  death  resulting  from  the 
accident  the  accident  is  to  be  considered  as 
the  sole  cause. 

[4]  (3)  When  at  the  time  of  the  accident 
there  was  an  existing  disease,  which,  co-op- 
erating with  the  accident  resulted  in  the 
injury  or  death,  the  accident  cannot  be  con- 
sidered as  the  sole  cause  or  as  the  cause 
independent  of  all  other  causes. 

The  petitioners  rely  on  the  case  of  Fetter 
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r.  Fidelity  ft  Oasnalty  06.,  174  Mo.  256,  73 
S.  W.  592,  61  L.  R.  A.  459,  97  Am.  St  Rep. 
560.  That  was  an  action  on  a  policy  whlcb 
Insured  the  life  of  the  plaintiffs  father 
against  bodily  Injuries  sustained  through 
accidental  means,  and  the  company  promised 
to  pay  a  certain  sum  if  death  should  result 
from  such  injuries.  Independent  of  all  other 
causes.  It  appeared  that  the  deceased  suf- 
fered a  fall,  producing  a  rupture  of  a  kid- 
ney, from  which  rupture  followed  a  hemor- 
rhage, which  caused  his  death.  He  submit- 
ted to  an  operation  and  died  just  less  than 
30  days  from  the  day  of  his  fall.  An  au- 
topsy showed  that  one  of  the  kidneys  had 
been  ruptured,  and  that  the  lower  end  of 
the  kidney  was  cancerous.  There  was  a 
judgment  for  the  plaintiff,  and  the  appel- 
late court  affirmed  the  Judgment  Several 
doctors  had  been  examined  as  experts,  dif- 
fering in  their  opinion  on  the  question  of 
fact  whether  a  cancerous  condition  of  the 
kidney  existed  before  the  fall,  and  with  the 
fall  had  produced  the  rupture,  or  whether 
the  fall  itself  had  produced  the  rupture^ 
and  this  had  brought  about.  In  that  short 
time,  the  cancerous  condition.  The  court 
held  that  on  this  conflict  of  testimony  the 
Jury  had  the  right  to  find  that  the  ruptured 
kidney  caused  the  cancerous  growth,  and 
that  the  rupture  of  the  kidney  was  caused 
by  the  fall  '^independent  of  all  other  causes,*' 
and  said:  "Under  those  facts  and  in  the 
light  of  the  sdentiflc  evidence,  who  can  say 
with  certainty  that  the  blow  which  ruptured 
the  kidney  did  not  also  cause  the  cancerous 
growth?  On  the  question  of  whether  or  not 
the  blow  caused  the  cancer,  If  the  Jury  had 
found  either  way,  the  verdict  would  have 
had  honest  intelligent  scientific  testimony 
to  support  it"  This  part  of  the  opinion  in 
that  case  was  sufficient  to  dispose  of  the  ap- 
peal, and  the  further  discussion  of  the  ordi- 
nary rule  of  proximate  cause  was  unneces- 
sary to  the  decision  of  the  case,  and,  we 
respectfully  think,  was  erroneous  as  applied 
to  a  policy  which  permits  recovery  only 
when  the  injury  or  death  results  from  the 
accident  solely  or  Independent  of  all  other 
causes.  The  rule  of  proximate  and  remote 
causes,  as  understood  in  the  law  of  negli- 
g^ice,  cannot  be  Justly  or  safely  applied  un- 
der a  contractual  stipulation  that  the  injury 
or  death  must  have  "resulted  from  the  ac- 
cident independently  of  all  other  causes,'* 
and,  when  an  issue  of  fact  is  presented, 
whether  the  person  was  suffering  from  a 
disease  which  had  causal  connection  with 
the  Injury  or  death.  As  further  evidence 
of  the  fact  that  a  discussion  of  the  doctrine 
of  remote  and  proximate  causation  was  not 
essentially  involved  in  the  case  of  Fetter  v. 
Fidelity  Ck>.,  supra,  and  that  what  was  de- 
cided in  that  case  does  not  necessarily  con- 
flict with  the  charge  of  the  court  in  this 
case,  we  may  well  refer  to  two  or  three  ex- 
pressions of  the  court,  which  seem  to  place 
Its  decision  upon  the  ground  that  the  ac- 


cidental fall  against  the  table,  while  at- 
tempting to  raise  the  upper  window  sash, 
was  the  real,  efficient  cause  of  the  death, 
and  all  sufficient  Judge  Valllant  said: 
**There  is  no  question  but  that  the  fall  of 
the  Insured  against  the  table,  striking  his 
side  heavily  against  its  edge,  was  accldentaU 
and  that  it  produced  the  rupture  of  the 
kidney  which  caused  the  hemorrhage  which 
caused  his  death*  All  the  witnesses  concur 
in  that  •  •  •  The  undisputed  evidence 
and  conceded  facts  make  out  a  prima  facie 
case  for  the  plaintiffs,  and  the  defense  that 
there  was  a  remote  predisposing  cause  of 
the  death  was  given  as  full  and  fair  con- 
sideration as  the  defendant  was  entitled  to, 
and  there  is  not  sufficient  in  the  evidence 
bearing  on  it  to  justify  any  impeachment  of 
the  verdict  The  theory  of  the  Instructionfl 
given  at  the  request  of  the  plaintiffs  is  that 
If  the  death  of  the  insured  resulted  from 
the  accidental  rupture  of  his  kidney,  the 
plaintiffs  were  entitled  to  recover.  These 
were  supplemented  by  the  modified  instruc- 
tion for  defendant  that  the  plaintifni  could 
not  recover  unless  th€  'accident  was  the  sole 
and  only  direct  cause  of  death.'  Those  in- 
structions, taken  together,  put  the  case  on 
the  correct  theory,  and  they  Include  what- 
ever there  legitimately  was  in  the  defend- 
ant's theory  of  any  other  cause.  There  was 
really  so  little  in  the  remote  predisposing 
cause  theory  that  the  court  would  have  been 
justified  in  ignoring  it  altogether."  A  dla- 
cussion  of  proximate  and  remote  causes  can 
be  pertinent  only  when  it  appears  that  there 
have  been  two  or  more  causes  and  when  a 
Judicial  selection  must  be  made  as  between 
the  different  causes,  and  a  choice  made  of 
one  as  the  proximate  cause.  In  such  a  case 
two  causes  have  operated  together,  and  we 
are  looking  for  the  one  which  was  the  ^- 
dent  and  therefore  the  legal,  cause  of  the 
injury.  This  Is  entirely  different  from  a 
case  in  which  we  are  dealing  with  the  con- 
dition of  a  policy,  that  the  injury  or  death 
must  have  resulted  from  the  accident  '*in- 
dependently  of  all  other  causes."  Though 
the  court  in  Freeman  v.  Mercahtile  Ace. 
Ass'n,  156  Mass.  351,  80  N.  Bl  1013,  17  L^  R. 
A.  753,  recognized  the  application  of  some 
sort  of  a  rule  of  proximate  cause,  it  stated 
it  in  a  qualified  or  limited  manner,  as  fol- 
lows: "When  different  forces  and  conditlona 
concur  In  producing  a  result  it  is  often 
difficult  to  determine  which  is  properly  to 
be  considered  the  cause,  and,  in  dealing 
with  such  cases,  the  maxim,  *Oausa  proxlma 
non  remota  spectatur,'  Is  applied.  But  this 
does  not  mean  that  the  cause  or  condition 
which  is  nearest  in  time  or  space  to  the  re- 
sult is  necessarily  to  be  deemed  the  proxi- 
mate cause."  And  then  the  court  proceeded 
to  affirm  an  instruction  substantially  like 
the  one  excepted  to  in  this  case,  as  is  here- 
after pointed  out  In  White  v.  Standard 
life  &  Ace.  Ins.  Co.,  95  Minn.  77,  103  N.  W. 
735,  884,  5  Ann.  Cas.  83,  the  court  said  that 
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the  rale  oC  proximate  cause*  as  applied  to 
actioDS  of  negligence,  cannot  be  applied  in 
its  fall  scope  to  contracts  of  tbis  nature^ 
The  court  in  that  case  so  clearly  stated  the 
accepted  rule  that  we  give  its  own  language: 
"Similar  p<^cies  have  been  before  both  the 
state  and  federal  courts,  and  the  concensus 
of  Judicial  opinion  is  that,  subject  to  the  ex- 
ceptions contained  in  the  policy,  if  the  in- 
Jury  be  the  proximate  cause  of  death,  the 
company  is  liable,  but,  if  an  injury  and  an 
existing  bodily  disease  or  inflrmit^  concur 
and  coK>perate  to  that  end,  no  liability  ex- 
ists. If,  however,  the  injury  be  the  cause 
of  the  infirmity  or  disease — ^if  the  disease 
results  and  springs  f^om  the  injury— ^e 
company  is  liable,  though  both  co-operate  in 
causing  death.  The  distinction  made  in 
this  particular  Is  found  in  that  class  of 
cases  where  the  infirmity  or  disease  existed 
in  the  insured  at  the  time  of  the  injury, 
and,  on  the  other  hand,  that  class  of  cases 
where  the  disease  was  caused  and  brought 
about  by  the  Injury.  And  eren  in  cases 
where  the  insured  is  afflicted  at  the  time  of 
the  accident  with  some  bodily  disease,  if 
the  accidental  injury  be  of  such  a  nature  as 
to  cause  death  solely  and  independently  of 
the  disease,  liability  exists." 

[5]  Coming,  then,  to  a  particular  examina- 
tion of  the  instruction  objected  to,  it  seems 
to  fall  naturally  within  the  terms  of  the 
third  rule  above  stated  "that  when,  at  the 
time  of  the  accident,  there  was  an  existing 
disease  which,  together  with  the  accident, 
resulted  in  (that  is,  had  causal  connection 
with)  the  injury  or  death,  the  accident  can- 
not be  considered  as  the  sole  cause  or  as  the 
cause  independent  of  all  other  causes."  It 
should  be  understood  that  in  the  case  of  an 
accident  resulting  in  injury  or  death.  If  there 
was  an  existing  disease  having  also  a  causal 
connection  therewith,  it  is  not  necessary 
that  the  disease  should  itself  have  been  one 
which  would  ultimately  have  proved  fatal, 
or  that  it  should  be  of  itself  sufficient  to 
have  caused  the  injury  or  death.  Under 
the  rule  that,  where  the  injury  or  death  has 
been  caused  by  the  sum  of  two  cacusee,  it  is 
sufficient  to  prevent  a  reeovery  on  the  policy, 
if  any  ordinary  disease,  not  Itself  necessarily 
tatal,  should  contribute  with  the  accident  to 
cause  the  death;  that  is,  if  without  the 
presence  of  the  disease,  the  accident  itself 
would  not  have  been  sufficient  to  have  caused 
the  injury  or  the  death.  And  so  in  this  case 
it  would  have  been  sufficient  to  have  shown 
a  diseased  condition  of  the  eye,  which,  to- 
gether with  the  alleged  accident,  resulted  in 
blindness.  It  is  not  necessary  in  such  a  case 
to  show  that  the  disease  of  the  eye  was  such 
that  it  would  ultimately  have  Resulted  in 
bUndness.  In  this  view  of  the  case,  the 
plaintiff  certainly  has  nothing  to  complain 
of  in  the  instruction  given.  If  the  verdict 
and  Judgment  had  been  for  the  plaintiff,  the 
defendant  might  have  had  ground  of  com- 
plaint, in  that  the  instruction  virtually  told 


the  Jury  that  the  plaintiff  could  recover  un- 
less they  should  find  that  the  blindness  was 
caused  by  the  combined  effect  of  the  alleged 
accident  and  such  a  disease  of  the  eye  as 
would  ultimately  have  resulted  in  blindness, 
because  both  causes  might  have  produced  the 
blindness,  without  either  being  completely 
sufficient  to  that  end.  The  instruction  of  the 
court  must  be  read  in  view  of  the  facts  in 
the  case  and  with  the  alternative  proposi- 
tion stated:  *'But  if  you  find  from  the  evi- 
dence and  by  the  greater  weight  of  it  that 
the  plaintiff  has  suffered  the  entire  loss  of 
sight  of  his  eye,  that  the  loss  of  his  sight  is 
irrecoverable,  that  the  loss  was  caused  dl^ 
rectly  and  Independently  of  all  other  causes, 
through  external,  accidental  and  violent 
means,  your  answer  to  the  second  issue  will 
be  *Yee.* "  Not  only  is  the  instruction  with- 
in the  third  rule  above  stated,  upon  reason, 
but  there  is  authority  (Freeman  v.  Mercan- 
tile Ace.  Assn.,  156  Mass.  351,  30  N.  E.  1013, 
17  L.  B.  A  753),  clearly  sustaining,  against 
attack  by  the  beneficiary  under  such  a  poli- 
cy, an  instruction  substantially  the  same  as 
the  one  objected  to  in  the  case  at  bar,  and 
given  upon  facts  practically  similar  to  those 
appearing  in  this  record.  In  the  Freeman 
Case  It  was  proved  that  the  insured  died  of 
peritonitis  localized  in  the  region  of  the  liver. 
There  was  evidence  indicating  that  he  had 
previously  had  peritonitis  in  the  same  part, 
and  that  the  previous  disease  had  produced 
effects  which  rendered  him  liable  to  a  recur- 
rence of  it.  The  court  approved  the  charge 
under  review  which  instructed  the  Jury: 
"The  question  as  to  whether  or  not  peritoni- 
tis, if  that  caused  his  death,  is  to  be  deemed 
a  disease,  within  the  meaning  of  this  policy, 
so  far  as  to  prevent  a  recovery,  depends  up- 
on the  question  whether  or  not,  before  the 
time  of  the  fall  and  at  the  time  of  the  fall, 
he  had  then  the  disease,  was  then  suffering 
with  the  disease.  If  he  was,  then  in  the 
sense  of  the  policy,  although  aggravated  and 
made  fatal  by  the  fall,  he  cannot  recover." 
In  the  brief  filed  in  support  of  the  petition  to 
rehear,  counsel  say:  "Even  if  he  had  a 
cataract  which  existed  prior  to  the  fall,  and 
notwithstanding  the  cataract  the  fall  did 
cause  the  loss  of  his  sight,  and  would  have 
caused  it  if  he  had  not  a  cataract,  he  would 
be  entitled  to  recover." 

[6]  For  the  purpose  of  the  argument,  it 
may  be  admitted  that  this  states  a  correct 
proposition,  and  yet,  if  it  does,  it  is  merely 
an  alternative  theory  that  might  have  bieen 
submitted  to  the  Jury,  and  it  does  not  follow 
that  the  instruction  excepted  to  was  erro- 
neous. It  is  too  late  now  to  urge  that  the 
court  should  have  instructed  the  Jury  on  that 
theory  of  the  case,  because,  if  a  correct  one, 
a  special  Instruction  should  have  been  asked. 
Simmons  v.  Davenport,  140  N.  C.  (Anno.  Ed.) 
407,  53  S.  G.  225,  and  cases  cited.  The 
decision  of  this  court,  that  Injury  or  death 
caused  by  the  sum  of  two  causes,  namely, 
accident  and  disease,  is  not  covered  by  the 
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policy,  Is  sound  as  we  think.  The  instruction 
excepted  to,  when  properly  considered,  is 
but  one  way  of  stating  the  rule,  and  is  well 
within  the  rule,  and  on  the  facts  testified  to 
the  Jury  had  the  right  to  find  that  the  blind- 
ness was  caused  by  the  alleged  accident 
combined  with  a  disease  which  affected  the 
eye  at  the  time  of  the  accident  It  would  be 
idle  and  useless  to  repeat  what  was  said  in 
our  former  opinion  about  this  case  and  the 
rule  which  controls  its  decision.  We  then 
discussed  the  matter  at  great  length,  because 
of  the  importance  of  the  principle  involved, 
and  dted  numerous  authorities,  which  we 
think  sustain  our  view.  Before  taking  final 
leave  of  the  case,  we  will  refer  to  Fishblate 
V.  Insurance  Co.,  140  N.  O.  593,  53  S.  E.  350, 
cited  by  the  petitioner  (plaintiff)  on  this  re- 
hearing, in  which  an  instruction  substantial- 
ly similar  to  the  one  under  examination  was 
given  to  the  Jury  and  was  upheld  by  this 
court,  Justice  Hoke  saying:  *'This  charge 
might  be  held  on  the  first  issue."  What  was 
the  first  issue  to  which  this  reference  was 
made?  It  was  this:  "Was  the  plaintiff's 
eye  lost  as  a  result  directly  or  independently 
of  all  other  causes,  from  bodily  injuries  sus- 
tained through  external,  violent  and  acci- 
dental means?**  The  same  inquiry  we  have  in 
the  case  at  bar.  It  is  true  the  learned  Judge 
added:  "And  is  perhaps  more  favorable  to 
the  defendant  on  that  issue  than  he  could  re- 
quire." Still  this  does  not  neutralize  or  de- 
stroy what  had  previously  been  stated,  and, 
besides,  he  cites  with  approval  Freeman  v. 
Accident  Ass*n,  156  Mass.  351,  30  N.  B.  1013, 
17  L.  B.  A.  753,  which  we  also  cited  in  our 
former  opinion,  and  which,  it  seems  to  us, 
is  a  direct  authority  in  support  of  the  in- 
struction of  Judge  Adams.  The  latter  did 
not  intend  to  say  that  the  mere  existence  of 
a  previous  malady  at  the  time  of  the  acci- 
dent would  defeat  recovery,  if,  by  itself,  it 
would  ultimately  have  produced  the  injury, 
although  it  did  not  co-operate  with  the  acci- 
dent in  causing  it,  but  that  if  the  two,  acci- 
dent and  disease,  acting  together,  were  the 
producing  causes  of  it,  the  plaintiff  could 
not  recover,  as  in  that  case  the  accident  was 
not,  within  the  terms  of  the  policy,  the  di- 
rect and  independent  cause,  but  the  injury 
was  produced  "by  the  sum  of  these  two 
causes.*'  Ward  v.  iBtna  Life  Insurance  Co., 
85  Neb.  471,  123  N.  W.  456 ;  N.  A.  Casualty 
Co.  V,  Shields,  155  Fed.  54,  85  C.  0.  A.  122; 
Gary  v.  P.  A.  Insurance,  127  Wis.  67,  106  N. 
W.  1055,  5  L.  B.  A.  (N.  S.)  926,  115  Am.  St 
Bep.  »97,  7  Ann.  Cas.  484;  N.  M.  Accident 
Ass*n  V.  Shryock,  73  Fed.  774,  20  C.  0.  A.  3 ; 
O.  T.  Ace.  Ass'n  v.  Fulton,  79  Fed.  423,  24 
O.  0.  A.  654;  White  v.  S.  L.  &  Ac.  Ins.  Co., 
95  Minn.  77,  103  N.  W.  735»  884,  5  Ann.  Cas. 
88;  Binder  v.  Accident  Ass'n,  127  Iowa, 
25,  35,  102  N.  W.  190;  and  1  Cyc.  262,  and 
note  64,  where  the  doctrine  is  tersely  stated 
and  the  cases  bearing  upon  it  are  collected. 


[7]  The  Judge*8  charge  should  b%  construed 
as  one  connected  whole,  and  not  in  detached 
or  isolated  portions  (Komegay  v.  Bailroad, 
154  N.  C.  392,  70  S.  B.  731),  and,  whoi  thus 
considered,  the  meaning  of  the  court  clearly 
appears,  and  we  think  th^e  Jury  could  not 
have  been  misled  by  the  Instmctioa; 

Petition  dismissed. 
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THOMPSON  T.  PUBCBILL  CONST.  CO. 

et  aL 

(Supreme  Court  of  North  Carolina.    Nov.  13, 

1912.) 

1.  BAIZ.BOADS    (S    113*)— Danoebous   Pbkh- 

ISES— LlABCLITT. 

Where  one  not  in  the  employ  of  a  con- 
tractor constructing  for  a  railroad  company  a 
cut  under  the  tracks  of  another  company,  and 
not  in  the  employ  of  the  former  company,  was 
injured  while  walking  across  the  trestle  of  the 
latter  company  over  the  excavation,  with 
knowledge  of  its  existence,  the  contractor  and 
the  former  company  were  not  liable,  as  they 
did  not  breach  any  duty  owed  him. 

[Ed.  Note.— For  other  cases,  see  Baflroads, 
Cent  Dig.  K  230,  351-^7,  359-^61,  363,  364 ; 
Dec.  Dig.  i  113.*] 

2.  Bailboads     (§    113*)  —  Pedb^tbian     or 
Tback— Contributory  Nboliqence. 

One  who  voluntarily  and  unnecessarily 
undertakes  on  a  dark  night  to  cross  a  railway 
trestle  over  a  deep  excavation  and  with  knowl- 
edge of  the  conditions  is  guilty  of  contributory 
negligence,  precluding  a  recovery  for  injuries 
caused  by  falling  into  the  excavation. 

[Ed.  Note. — For  other  cases,  see  Bailroads, 
Cent  Dig.  §1  230,  351-357,  85^-361,  363, 
364;  Dec  Dig.  |  113.*) 

3.  Tbial     (I    165*)— Contbibutobt    Nbou- 
GENCE— Motion  to  Nonsuit. 

Defendant  may  avail  himself  of  his  plea 
of  contributory  negligence  on  motion  to  non- 
suit, where  the  facts  are  undisputed,  and  arise 
on  plaintifTs  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.   SI  373,  374;    Dec.   Dig.   |  165.*] 

Appeal  from  Superior  Court,  Davidson 
County;   Allen,  Judge. 

Action  by  George  C.  Thompson  against  the 
Purcell  Construction  Company  and  another. 
From  a  Judgment  overruling  a  motion  for 
nonsuit,  defendants  appeaL  Beversed,  and 
motion  of  nonsuit  allowed. 

Phillips  &  Bower  and  F.  C.  Bobbins,  all 
of  Lexington,  and  Watson,  Buxton  &  Wat- 
son, of  Winston,  for  appellants.  Emery  EX 
Raper  and  McCrary  St  McCrary,  all  of  Lex- 
ington, for  appellee. 

BBOWN,  J.  The  plaintiff  was  the  only 
witness  examined,  and  from  his  testimony 
it  appears  that  the  Construction  Company 
was  engaged  in  constructing  for  its  code- 
fendant,  the  Southbound  Railroad,  a  cut  un- 
der the  tracks  of  the  Southern  Bailway  near 
Lexington.  This  cut  was  three-quarters  of 
a  mile  in  length,  and  deep  in  the  center, 
where  it  passed  under  the  Southern's  tracks, 
and  extended  about  half  a  mile  south  of  the 


•For  otaOT  casM  soe  Mm«  topic  and  secUon  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Key-No.  Seriea  A  Rop'r  Indoxoa 


N.a) 


YADKIN  RIVBB  POWER  CX).  ▼.  WISSLEB 


26T 


Southern  Railway,  and  about  a  quarter  of 
a  mile  north,  and  crossed  under  the  South- 
em  at  right  angles.  The  plaintiff  testified 
that  he  attempted  to  cross  in  the  night  on 
the  Southern  Railway  track  lying  north  of 
the  center  track  by  walking  on  the  cross- 
ties,  the  earth  having  all  been  taken  out 
below  the  two  north  tracks;  that  he  knew 
the  condition;  that  he  knew  it  was  a  dan- 
gerous place;  that  his  little  boy  was  Just 
in  front  of  him,  and  that  he  called  to  his 
boy  to  be  careful  in  crossing;  that  it  was 
so  dark  he  could  not  see.  Plaintiff  said 
also:  **!  could  not  see  the  cross-ties  when 
walking.  I  could  not  see  the  space  between 
the  cross-ties.  I  had  gone  12  or  15  feet 
safely  between  the  rails  on  the  right-hand 
track.  I  undertook  to  cross  from  that  track 
to  the  middle  track.  I  knew  there  was  an 
opening  between  the  two  tracks  and  I  step- 
ped through  it  •  ♦  ♦  I  had  crossed  this 
same  trestle  three  times  that  day.  I  had 
crossed  It  before.  I  knew  very  well  the 
conditions  there,  and  knew  it  was  a  dan- 
gerous place.'* 

[1]  In  view  of  the  admitted  facts  that 
plaintiff  was  not  in  the  employment  of  either 
of  these  defendants,  and  was  not  injured 
on  their  roadway,  and  that  he  could  have 
gone  safely  home  by  walking  a  quarter  of 
a  mile  to  the  north  of  the  Southern  Railway 
trestle,  it  is  difficult  to  see  what  duty  these 
defendants  owed  plaintiff  ttiat  they  failed 
to  perform. 

[2]  But  it  is  manifest  from  his  own  tes- 
timony that  plaintiff  was  guilty  of  such  in- 
excusable heedlessness  as  bars  recovery  un- 
der the  accepted  doctrines  of  contributory 
negUgence.  Instead  of  taking  the  path  of 
safety,  although  only  a  quarter  of  a  mile 
longer,  he  voluntarily  and  unnecessarily  un- 
dertook to  cross  a  railway  trestle,  over  a 
deep  excavation,  knowing  all  the  conditions 
and  that  it  was  a  dangerous  place  to  cross, 
especially  on  a  dark  night  He  says  he 
knew  there  was  an  opening  between  the  two 
tracks  before  he  attempted  to  cross  from 
one  track  to  the  other,  and  that  he  stepped 
in  the  dark  into  this  open  space  and  fell 
through.  No  prudent  man  would  have  at- 
tempted such  an  act,  and  at  the  time  of 
his  injury,  if  he  was  doing  what  no  prudent 
man  would  have  done,  he  Is  guilty  of  con- 
tributory negligence,  and  his  own  careless 
act  was  the  proximate  cause  of  his  injury. 
Neal  V.  Town  of  Marion,  126  N.  C.  412,  35 
S.  Ew  812;  Hinshaw  v.  Railway  Co.,  118  N. 
a  1047,  24  S.  EL  426. 

[8]  It  is  settled  that  the  defendants  may 
avail  themselves  of  their  plea  of  contribu- 
tory negligence  on  the  motion  to  nonsuit  as 
the  facts  are  undisputed  and  arise  upon 
plaintifTs  evidence.  Wright  v.  Railway,  155 
N.  O.  325,  71  S.  B.  806. 

The  Judgment  of  the  superior  court  is  re- 
versed, and  the  motion  to  nonsuit  allowed. 

Reversed. 
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YADKIN  RIVER  POWER  CO.  v.  WISSLER 

et  aL 

(Supreme  Court  of  North  Carolina.    Nov.  18, 

1912.) 

1.  Eminent    Domain    g    59*)  — Effect    of 
Single  Exebcise  of  Poweb. 

The  power  of  emhient  domain  conferred 
on  public  service  corporations  is  not  neces- 
sarily exhausted  by  a  single  exercise  thereof, 
but,  within  limits  established  by  general  law 
or  special  charter,  a  subsequent  exercise  of  the 
power  may  be  permissible. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent.  Dig.  U  14&-145;  Dec  Di&  • 
50.*] 

2.  Eminent    Domain    (S    68*)  — Extent    of 
Power— Judicial  Questions. 

Under  Revisal  1905,  {§  1571-1577,  author- 
izing corporations  maintaining  lines  to  convey 
electric  power  to  condemn  such  rights,  as  may 
be  reasonably  necessary  to  the  enterprise,  and 
section  2584  providing  that  any  person  whose 
rights  are  affected  may  show  cause  against 
granting  the  petition,  the  reasonable  necessity 
becomes  an  issuable  question  on  allegations  of 
fact  showing  bad  faith  on  part  of  the  corpora- 
tion or  an  oppressive  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Ehnlnent 
Domain,  Cent  Dig.  {§  168-170;    l>ec.  Dig.  | 

68.*1 

3.  Eminent    Domain    (|    45*)  — Extent    of 
Po WEB— "Rights  and  Pbivileges." 

Under  Revisal  1905,  §S  1571-1577,  author- 
izing corporations  maintaining  lines  for  electric 
power  to  acquire  by  condenmation  such  rights, 
privileges,  and  easements  as  may  be  reason- 
ably necessary  to  the  enterprise,  and  section 
2575  et  seq.  providing  that  such  corporations 
may  enter  on  such  contiguous  lands  along  their 
route  as  may  be  necessarv  to  protect  their 
property,  etc.,  a  corporation,  maintaining  a 
line  in  the  center  of  a  right  of  way  100  leet 
wide  to  convey  electric  power,  may  acquire  by 
condemnation  the  right  to  cut  trees  on  con- 
tiguous territory  constituting  a  source  of  dan- 
ger to  its  line;  Uie  term  "rights  and  privi- 
leges*' being  broad  enough  to  include  such  right 
(citing  6  Words  and  Phrases,  p.  5583). 

[£3d.  Note.— E\)r  other  cases,  see  £!minent  Do- 
main, C^t  Dig.  S§  94-100,  102,  106 ;  Dec  Dig. 
I  45.* 

For  other  definitions,  see  Words  and  Phrase«» 
voL  7,  pp.  6223,  6224 ;   voL  8,  p.  7764.] 

Appeal  from  Superior  Court,  Lee  County ; 
Peebles,  Judge. 

Proceedings  by  the  Yadkin  River  Power 
Company  to  condemn  property  of  J.  H.  Wiss- 
ler  and  others.  From  a  judgment  sustaining 
a  demurrer  to  the  petition,  plaintiff  appeals. 
Reversed. 

Petition  to  condemn  a  further  right  or 
privilege  in  defendants*  land,  heard  on  ap- 
peal from  clerk  of  superior  court  before  his 
honor,  R.  B.  Peebles,  Judge,  at  July  term, 
1912,  of  the  superior  court  of  Lee  county. 
The  petition  filed  before  the  clerk  in  due 
form  and  properly  served  on  the  parties  is 
as  follows:  "This,  the  petition  of  the  Yad- 
kin River  Power  Company,  respectfully 
showeth:  (1)  That  the  petitioner  is  a  pub- 
lic service  corporation,  duly  chartered  and 
incorporated  under  the  laws  of  North  Caro- 
lina, and,  as  such,  possesses  the  power  and 


•For  otber  eaa«  sm  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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right  to  construct  lines  for  the  transmission 
of  electricity  for  power  or  light,  and  either 
or  both  of  said  purposes,  and  for  other  pur- 
poses specified  in  its  charter,  together  with 
the  right  to  maintain  and  operate  such  lines 
during  its  corporate  existence;  and  that  it 
possesses  the  right  of  eminent  domain  under 
the  laws  of  this  state  to  enable  it  to  locate, 
build,  protect,  maintain,  and  operate  Its  said 
lines.  (2)  That  it  has  built  and  completed 
the  construction  of  a  line  of  towers  and 
wires  for  the  purpose  of  transmitting  elec- 
tricity for  light  and  power  and  other  pur- 
poses permitted  by  its  charter,  and  over  and 
across  the  lands  of  the  defendants  herein. 
(3)  That  your  petitioner  has  acquired  from 
the  defendants  the  right,  privilege,  and  ease- 
ment of  building  and  maintaining  its  said 
line  across  said  lands,  upon  a  right  of  way 
100  feet  in  width,  50  feet  on  each  side  of  the 
center  of  the  power  line  thereon  constructed, 
and  has  secured  said  privileges  from  defend- 
ants under  and  by  virtue  of  condemnation 
proceedings  instituted  in  the  superior  court 
of  Lee  county,  North  Carolina.  (4)  That 
there  is  now  standing  upon  the  lands  of 
said  defendants,  within  100  feet  of  the  lines 
of  said  right  of  way  and  on  both  sides  there- 
of, certain  trees,  which,  on  account  of  their 
height  and  proximity  to  said  power  line,  are 
a  constant  menace  and  source  of  danger  to 
said   line   and   the  safe  operation   thereof. 

(5)  That  said  trees  are  marked  with  blazes 
recently  made  thereon,  so  as  to  be  easily 
identified,  being  185  in  number,  more  or  less, 

(6)  That  it  is  necessary,  for  the  protection, 
maintenance,  and  safe  and  prudent  opera- 
tion of  said  power  line,  and  for  the  protec- 
tion of  the  public,  to  have  the  privilege  of 
cutting  said  trees,  and  your  petltioHer  has 
endeavored  to  acquire  from  the  defendants, 
by  agreement,  the  right  and  privilege  of  cut- 
t^  said  danger  trees  on  both  sides  of  the 
right  of  way  and  easement  of  petitioner 
across  said  lands,  but  has  not  been  able  to 
da  so,  and  has  failed  to  secure  said  right  or 
privilege  because  of  the  exorbitant  price  de- 
manded therefor  by  defendants,  and  it  is 
necessary  to  have  the  privilege  and  right  of 
cutting  said  trees  valued  In  accordance  with 
chapter  32,  Revisal  of  1905;  and  your  peti- 
tioner institutes  this  proceeding  for  the  pur^ 
pose  of  obtaining  such  privilege  and  of  hav- 
ing defendants'  compensation  for  cutting 
said  danger  trees  fixed.  (7)  That  petitioner 
has  given  security  for  the  costs  of  this  pro- 
ceeding, in  accordance  with  section  1574  of 
said  Revisal.  (8)  That  the  lands  of  the  de- 
fendants, over  which  petitioner  has  acquir- 
ed the  right  of  way  and  easement  as  afore- 
said, and  from  which  it  desires  to  cut  the 
danger  trees  hereinbefore  described,  lie  in 
Deep  River  township,  Lee  county,  and  are 
described  and  defined  as  follows;  Known  as 
the  Wlssler  and  Borden  lands,  formerly 
known  as  the  Wm.  H.  Jones  lands,  lying  in 


Deep  River  township,  Lee  county.  North 
Carolina,  adjoining  the  lands  of  M.  Rosser, 
Lizzie  Woddell,  and  others,  and  particularly 
defined  and  described  upon  the  plot  hereto 
annexed  and  made  a  part  hereof,  and  the 
said  easement  or  right  of  way  across  said 
lands,  together  with  the  danger  trees  your 
petitioner  desires  cut,  are  fully  described 
and  located  on  said  plat  hereto  attached. 
(9)  That  the  petitioner  desires  only  to  cut 
the  danger  trees  on  both  sides  of  the  ease- 
ment and  right  of  way  across  said  lands  and 
along  the  line  marked  out  and  located  as 
aforesaid,  for  the  purpose  of  protecting  its 
said  line  for  transmitting  electricity;  and, 
except  for  cutting  said  danger  trees,  the 
petitioner  is  not  to  Interfere  with  the  rights 
of  the  defendants,  and  the  defendants  shall 
have  full  power  and  a  right  to  use  the  lands 
from  which  the  said  danger  trees  shall  be  con- 
demned for  any  and  all  purposes  not  incon- 
sistent with  the  right  and  privilege  of  cut- 
ting said  danger  trees.  (10)  That  the  own- 
ers of  the  land  from  which  the  above^e- 
scribed  trees  are  to  be  cut,  and  their  resi- 
dences, as  far  as  known,  are  as  follows: 
Mrs.  Minnie  Wlssler,  Chatham  county,  N» 
C. ;  Mrs.  Sallie  J.  Borden,  Wayne  county, 
N.  C.  Wherefore  the  petitioner  respectfully 
prays:  (1)  That  this  court  make  an  order 
for  the  appointment  of  three  competent  and 
disinterested  freeholders,  residing  in  this 
county,  whose  duty  it  shall  be  ta  ai^raise 
the  value  of  the  right  and  privilege  to  cut 
said  danger  trees  from  the  lands  of  the  de- 
fendant hereinbefore  described,  and  that  the 
court  fix  a  time  and  place  for  the  first  meet^ 
Ing  of  said  commissioners.  (2)  For  the  de- 
cree declaring  the  petitioner  entitled  to  the 
right  and  privilege  of  cutting  said  danger 
trees  upon  the  lands  aforesaid,  upon  the 
payment  of  just  compensation  therefor,  to  be 
fixed  by  the  commissioners  in  accordance 
with  law.  (8)  For  such  other  and  further 
relief  as  to  the  court  may  seem  just" 

Defendants  entered  the  following  demur- 
rer :  "(1)  The  petition  does  not  state  a  cause 
of  action.  (2)  The  court  is  without  power  to 
grant  the  relief  prayed  for,  or  any  relief, 
upon  the  facts  set  up  in  the  petition.  (3) 
The  petition  does  not  confer  any  jurisdic- 
tion upon  the  court,  and  the  court  is  with- 
out jurisdiction  in  the  premises.  (4)  Right 
sought  to  be  acquired  by  the  plalntlfi!,  and 
the  land,  right,  or  easement  sought  to  be  ef* 
fected,  is  not  sufficiently  described.** 

On  the  hearing  before  the  clerk  there  was 
judgment  sustaining  demurrer  for  that 
"plaintiff  has  no  right  to  the  relief  prayed 
for  in  its  petition,  and  there  is  no  jurisdic- 
tion in  the  court  to  grant  the  same."  This 
ruling  was  affirmed  on  appeal,  and  the  su- 
perior court  having  entered  judgment  sus- 
taining the  demurrer  and  that  defendants  go 
without  day.  Plaintifl  excepted  and  ap- 
pealed. 


r 
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Mclrer  ft  WllllamB,  of  Sanford,  for  ap- 
pellant A*  A*  F.  Seawell,  of  Sanford,  for 
appellees. 

« 

HOKB,  J.  The  power  of  eminent  domain 
Ikas  been  ezpresely  conferred  by  statute  on 
these  electric  companies  whlcb  have  dedicat- 
ed their  property  to  the  public  service  (Ke- 
visal,  §{  1571-1677,  inclusive,  and  section 
2575  et  seaOf  ai^cl  this  legislation  has  been 
sustained  as  applying  to  plaintiff  company 
In  Wissler  v.  Yadkin  Power  Co.,  158  N.  a 
465,  74  S.  E.  460. 

[1]  The  authorities  also  very  generally 
bold  that  the  right  is  not  necessarily  ex- 
hausted by  a  single  exercise  of  the  power, 
but,  within  the  limits  established  by  the  gen- 
eral law  or  special  charter,  a  subsequent  or 
further  exercise  of  the  power  may  be  permis- 
sible (Hopkins  V.  Bailroad,  94  Md.  257,  51 
AU.  404;  Gardner  v.  Railroad,  117  Ga.  522, 
627,  48  S.  E.  863;  Chicago  ft  Q.  R.  R.  v.  Wil- 
son, 17  111.  123 ;  15  Cyc  p.  576) ;  a  principle 
fully  recognized  by  this  court  in  Railroad 
T.  OUve^  142  N.  a  257,  56  S.  B.  263,  and 
Thomason  v.  Railroad,  142  N.  C.  818,  56  S. 
B.  206. 

[2]  The  power  granted  to  this  and  other 
companies  of  like  kind  having  been  express- 
ed in  very  general  terms,  they  can  only  ac- 
quire by  condemnation  such  '^rights,  privi- 
leges, and  easements"  as  may  be  reasonably 
necessary  to  carry  on  and  effect  the  bona 
fide  purposes  of  the  enterprise^  and  while 
flection  2584  of  the  act  provides  that  any  per- 
son whose  rights  are  affected  may  "answer 
the  petition  and  show  cause  against  granting 
the  same  and  may  disprove  any  of  the  facts 
alleged  in  it,"  and  while  this  *ireasonable 
necessity"  may  in  its  ultimate  phases  become 
A  Judicial  question,  a  perusal  of  the  entire 
statute  will  elearly  disclose  that  the  extent 
and  limit  of  the  rights  to  be  acquired  is  pri- 
marily and  very  largely  referred  to  the  com- 
panies or  grantees  of  the  power,  and  only 
becomes  an  issuable  qneetlon,  usually  deter- 
minable by  the  court,  on  allegation  of  fact 
tending  to  show  bad  faith  on  the  part  of  the 
companies  or  an  oppressive  or  manifest 
Abuse  of  their  discretion;  a  position  which 
presents  the  most  feasible  method  of  deal- 
ing with  the  subject,  and  in  our  opinion  ac- 
cords with  the  better  considered  cases.  Dur- 
ham V.  Rigsbee,  141  N.  O.  128,  83  8.  E.  081; 
In  re  N.  T.  ft  Hudson  River  R.  R.,  77  N.  T. 
248;  N.  T.  Central  v.  Metrop(Mtan  Oas  light 
Oo.,  68  N.  Y.  826;  Railroad  v.  Telegraph 
Oa,  80  Oolo.  188,  69  Pac.  664,  97  Am.  St. 
R^.  106;  Raiboad  t.  Speer,  66  Pa«  826,  94 
Anu  Dea  84;  Wheeling  ft  R.  R.  v.  Toledo 
R.  R.,  72  Ohio  St  368,  74  N.  B.  200,  106 
Am.  St  Rep.  622,  2  Ann.  Cas.  941;  Tele- 
graph Go.  V.  Oregon  Short  line,  28  Utah, 
474,  66  Paa  786,  90  Am.  St  Rep.  706;  N.  T. 
ft  Harlem  R.  R.  v.  Kip,  46  N.  Y.  546,  7  Am. 
B^.  886;  North  Mo.  R.  R.  t.  Gott,  26  Mo. 
IMO;    2  Lewis,  Emin^t  Domain  (8d  Ed.)  | 


601;  15  Qya  p.  637;  Riddle  v.  Water  Go., 
190  Pa.  94,  42  Atl.  880.  It  is  true  that  in 
Railroad  v.  Love^  81  N.  0.  484,  the  court 
said  that  both  the  value  and  extent  of  the 
right  of  way  in  proceedings  of  this  charac^ 
ter  should  be  referred  to  the  commissioners, 
but  an  examination  of  the  case  will  dis- 
close that  the  special  statute  considered  on 
that  appeal  expressly  provided  that  the 
"quantity,  as  well  as  the  value  of  the  ease- 
ment, should  be  determined  by  the  commis- 
sioners, and  accordingly  In  a  subsequent 
case  (Railroad  v.  Railroad,  104  N.  a  668- 
666,  10  S.  E.  669)  decided  intimation  is  given 
that  tile  principle  did  not  apply  to  the  acqui- 
sition of  a  right  of  way  under  the  provisions 
of  the  general  law.  The  extended  discretion 
accorded  to  public  service  corporations  by 
this  interpretation  of  the  statute  does  not. 
In  our  opinion,  afford  just  ground  for  appre- 
hension that  the  rights  obtainable  will  be 
greatly  abused,  for  it  must  be  rememb^edt 
as  suggested  in  some  of  ttke  cases,  that  the 
ordinary  uses  of  that  portion  of  the  right 
of  way  not  actually  required  for  the  needs 
of  the  company  remain  with  the  owner,  and 
the  amount  of  compensation  to  be  made, 
dependent,  as  it  is,  largely  on  the  width 
of  the  right  of  way  and  the  extent  of  the 
easement,  will  act  In  wholesome  restraint 
of  any  disposition  to  seek  more  than  is  ac- 
tually required.  A  contrary  position,  too, 
would  be  to  seriously  embarrass  and  at  times 
threaten  the  success  of  enterprises  giving 
promise  of  great  benefit  to  the  communities 
affected. 

[8]  Ordinarily  and  in  its  proper  accei^ta- 
tion  the  term  "right  of  way"  is  understood 
to  be  an  easement  In  the  lands  of  another 
attaching  to  some  specific  portion  of  the 
land,  defined  and  ascertainable  by  specific 
surface  boundaries  (Joy  v.  City  of  St  Louis, 
188  U.  S.  44,  11  Sup.  Ct  248,  84  L.  Ed.  848; 
Chicago,  etc.,  R.  R.  v.  Paddock,  75  lU.  616), 
but  our  statute  applicable  to  these  compa- 
iries  '  in  question  is  much  broader  in  its 
scope  and  terms,  and  must  be  given  a  more 
extended  meaning.  Thus  in  section  1572,  Re- 
visal,  they  are  authorised  to  "treat  with  the 
owner  of  any  lands  over  which  their  lines 
are  proposed  to  be  erected  for  a  right  of 
way  for  planting,  repairing,  and  preserva- 
tion of  their  poles  or  other  property."  In 
section  1574  the  proceedings  for  condem- 
nation must  set  forth  the  '*U8e,  easement, 
privilege  or  other  right  c^lalmed  by  the  com- 
pany." In  section  2576^  also  made  applica- 
ble to  these  companiea,  it  Is  provided  **that 
such  company  may  at  any  time  ^ter  upon 
the  lands  through  which  th^  may  desire  to 
conduct  their  lines,"  etc,  "lay  out  the  same 
as  they  may  desire^  and  may  also  enter  on 
such  contiguous  lands  along  the  route  as 
may  be  necessary  for  depots,  warehouses, 
etc.,  and  other  buildings  required  for  the  ac- 
commodation of  their  offices,  savants,"  etc., 
and  for  the  ''piotection  of  their  pr<H)erty.*' 
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Again  In  sectton  2576  it  la  enacted:  ''For 
tbe  purpose  of  constructing  Its  works  and 
necessary  appurtenances  thereto,  or  of  re- 
pairing tbem  after  they  shall  have  been 
made,  or  of  enlarging  or  otherwise  altering 
them,  the  company  may,  at  any  time,  enter 
on  any  adjacent  lands,  and  cut,  dig,  and 
take  therefrom  any  wood,  stone,  gravel  or 
earth,  which  may  be  deemed  necessary:  Pro- 
vided, that  they  shall  not,  without  the  con- 
sent of  the  owner,  destroy  or  injure  any  or- 
namental or  fruit  trees." 

From  these  and  other  portions  of  the  act 
it  appears  that  the  power  of  condemnation 
granted  to  these  companies  is  not  confined 
to  a  right  of  way  delimited  by  surface  bound- 
aries, but  may  be  extended  to  cutting  of 
trees  or  removing  obstructions  outside  of 
these  boundaries  when  required  for  the  rea- 
sonable preservation  and  protection  of  their 
lines  and  other  property.  The  terms,  rights, 
and  privileges  used  in  our  statute  are  broad 
enough  to  include  the  right  sought  in  the 
present  petition  (6  Words  and  Phrases,  p. 
5583),  and  in  view  of  the  positions  stated, 
sustained  as  they  are  in  reason  and  authori- 
ty, we  are  of  opinion  that  the  petitioner,  on 
the  facts  as  they  now  appear,  should  be  al- 
lowed to  condenm  the  right  to  cut  these 
trees,  paying  for  this  right  and  privilege 
as  in  other  cases  the  value  of  the  trees  cut 
and  the  damage  done  to  the  land  by  reason 
of  cutting  the  same.  Railroad  v.  McLean, 
158  N.  C.  498,  74  S.  B.  461.  There  la  error, 
and  this  will  be  certified  that  further  pro- 
ceedings may  be  had  in  accordance  with 
the  opinion. 

Reversed. 


(160  N.  C.  8M) 

GREED  et  aL  v.  MARSHAIiL  et  aL 

(Supreme  Court  of  North  Carolina.     Nov.  20, 

1912.) 

1.  JunoHBNT    (§    27S*)— Bntbt    Nuko    Peo 
Tumj. 

Where  a  Jadgment  has  been  actually  ren- 
dered but  not  entered  on  record  in  consequence 
of  accident  or  mistake  or  neglect  of  the  clerk, 
the  court  may  order  tbe  entry  of  the  judgment 
nunc  pro  tunc  if  its  rendition  is  satisfactorily 
estabUshed  and  no  intervening  rights  are  prej- 
udiced. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  It  52CMS41;   Dec.  Dig.  |  278.^] 

2.  JuDOMEiVT   (I  826*) —Amxndkent— Nunc 
Pbo  Tunc. 

Where  the  written  judgment  does  not  in- 
corporate the  true  judgment  rendered  through 
inadvertence  or  clerical  error,  it  may  be  com- 
pleted by  order  nunc  pro  tnnc. 

[Bd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |  628;   Dec  Dig.  §  826.*] 

8.  JuDoiaifT  (I  308*)— Amxndmsnt  —  Nunc 

Pbo  Tuwo. 

An  amendment  of  a  judgment  cannot  be 
allowed  simply  to  enter  a  judgment  which  the 
court  failed  to  render  at  the  proper  time  or 
to  change  the  judgment  actually  rendered  to 
one  which  was  not  rendered. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  S§  504,  595;  Dec.  Dig.  §  303.^] 


4.  Appeal  and  Ebbob  (|  1006*)— Recobd— 

Review— Conclusiveness. 

Where  the  record  on  appeal  from  an  or* 
der  amending  a  judgment  nunc  pro  tunc  does 
not  disclose  that  the  judge  failed  to  find  ai^ 
material  fact,  the  order  will  not  be  disturbed, 
since  the  finmngs  are  conclusive. 

[Ed.  Note.— Fdr  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3055-8960,  806:^-8960; 
Dec.  Dig.  §  1008.^^] 

5.  Judgment    (|   326*)— Nunc   Pbo  Tunc— 
Issues— Submission  to  Jubt. 

The  court  on  motion  to  amend  a  judgment 
nunc  pro  tunc  must  find  the  facts  and  niay 
not  submit  the  issues  to  the  jury;  a  distinction 
between  issues  of  fact,  which  must  be  submit- 
ted to  the  jury^  and  questions  of  fact,  which 
must  be  determmed  by  the  court,  existing. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  (528;   Dec.  Dig.  §  826.*] 

Appeal  from  Superior  Court,  Surry  Coun- 
ty; Lyon,  Judge. 

Action  by  J.  A.  Creed  and  another  against 
S.  E.  Marshall  and  another.  From  an  or- 
der modifying  a  judgment,  defendant  nam- 
ed appeals.     AfiSrmed. 

This  cause  was  originally  tried  at  Au- 
gust term,  1909,  of  the  superior  court  of 
Surry  county,  before  Jones,  Judge,  upon  is- 
sues submitted  to  and  answered  by  a  jury. 
Judgment  was  rendered  and  an  appeal  tak- 
en to  the  Supreme  Court  The  judgment  was 
affirmed  in  an  opinion  delivered  by  Mr.  Jus^ 
tice  Hoke  (155  N.  C.  160,  71  S.  B.  67). 

At  August  term,  1011,  of  Surry  court,  up- 
on motion  his  honor,  Judge  Lyon,  made 
the  following  order:  "North  Carolina,  Sur- 
ry County.  August  Term,  1011.  In  this 
cause  the  defendant  having  presented  In  open 
court  the  notes  set  out  in  the  award  for 
surrender  unto  plaintlUs,  and  the  sum  of 
$350,  as  set  forth  in  the  said  award  to  be 
paid,  it  is  thereupon  ordered  by  the  court 
that,  upon  deposit  of  the  said  notes  and  a 
certified  check  for  the  $350  in  the  office  of 
clerk  of  superior  court,  no  execution  shall 
issue  against  said  S.  E.  Marshall  or  his  sure- 
ties on  arbitration  bond  in  said  action,  nor 
shall  said  notes  and  money  be  turned  over 
to  plaintiffs  until  the  surrender  of  the  big 
mill  into  the  possession  of  S.  E.  Marshall 
that  this  order  may  be  revoked  after  notice 
at  any  time.  It  is  further  ordered  that  no- 
tice issued  to  plaintiffs,  returnable  the  No- 
vember term  of  1011,  why  they  should  not 
turn  ovtf  and  surrender  to  defoidant  the 
big  mill.  That  the  clerk  issue  a  copy  of 
this  order  to  the  sheriff  of  Surry  county 
to  be  served  upon  plaintiffs." 

His  honor,  Judge  Lyon,  then,  upon  motion 
of  plaintiffs  after  notice,  set  aside  the  above 
order,  and  rendered  the  following  jadgment: 
"North  Carolina,  Surry  County.  In  the  Su- 
perior Court,  August  Term,  1011.  (Title  of 
Cause.)  This  cause  coming  on  to  be  heard 
upon  the  motion  of  the  plaintiffs  to  set  aside 
and  vacate  an  order  heretofore  made  by  me 
at  Surry  superior  court  restraining  the  plain- 
tiffs from  issuing  execution  in  the  above- 
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entitled  cause  until  tlie  plaintiffs  siioold  de- 
liver tbft  sawmill  inTolred  in  this  contio- 
Ter87f  and  known  as  the  "Big  Biill,"  after 
examining  the  affidayits  offered  both  by  the 
plaintiffs  and  defendants  and  hearing  the 
argnm^its  of  counsel  for  plaintiffs  and  de- 
fendants, I  find  that  the  Judgment  hereto- 
fore rendered  in  this  cause  by  B.  B.  Jones, 
Judge  presiding  at  the  superior  court  of 
Surry  county,  from  which  there  was  an  ap- 
peal to  the  Supreme  Court,  and  being  heard 
upon  said  appeal  by  the  Supreme  Court,  was 
affirmed,  was  not  an  irr^polar  Judgment,  and 
if  said  Judgment  was  erroneous  in  form, 
that  there  was  no  exception  to  the  form 
thereof,  nor  was  there  any  appeal  from  the 
form  of  Judgment  I  further  find  as  a  fact 
that,  since  the  said  mill  was  turned  over 
by  plaintiffs  to  the  defendant,  the  defendant 
has  exercised  acts  of  ownership  over  the 
said  '*Big  MiU,"  and,  if  he  has  not  at  this 
time  possession  of  the  said  mill,  it  is  his  own 
fault,  and  he  has  no  one  to  blame  but  him- 
self. It  is  therefore  decreed  that  the  order 
made  by  me  Just  at  the  dose  of  Surry  su- 
perior court,  restraining  the  plaintiffs  from 
issuing  execution  on  the  Judgment  hereto- 
fore rendered  in  this  cause,  is  set  aside  and 
vacated,  and  it  is  ordered  that  the  order 
made  In  said  cause  by  me  relating  to  the 
"Big  Mill"  is  hereby  set  aside.  It  is  fnrw 
ther  ordered  that  the  defendant  pay  the 
cost  of  this  proceding.** 

The  defendant  Marshall  excepted  to  this 
last  order  of  I^on,  Judge,  and  appealed. 

S.  P.  Graves,  J.  H*  Folger,  and  W.  F.  Car- 
ter, all  of  Mt  Airy,  for  appellant  Watson, 
Buxton  &  Watson,  of  Winston,  for  appelleesl 

BROWN,  J.  We  must  treat  this  proceed- 
ing as  a  motion  in  the  cause  to  amend  the 
Judgment  rendered  by  Judge  Jones  and  af- 
firmed by  this  court  so  as  to  include  in  it 
an  adjudication  as  to  the  surrender  of  the 
"Big  Mill,"  etc.,  as  contended  by  the  defend- 
ant Treating  it  as  such  upon  the  record 
before  us,  we  must  affirm  the  order  of  Judge 
I^on,   from  which   the  defendants  appeal. 

There  is  no  finding  of  facts  set  out  in 
this  record  that  Judge  Jones  ever  rendered 
any  such  Judgment  and  inadvertently  fail- 
ed to  incorporate  it  in  the  written  Judgment 
signed  by  him.  The  case  was  brought  to  this 
court  on  appeal,  and  no  such  error  was  as- 
signed by  the  appellant  In  fact,  the  form 
of  the  Judgment  as  founded  upon  the  issues 
was  not  contested. 

[1]  It  is  well  settled  that  in  any  case 
where  a  Judgment  has  been  actually  render- 
ed, or  decree  signed,  but  not  entered  on  the 
record,  in  consequence  of  accident  or  mistake 
or  the  neglect  of  the  clerk,  the  court  has  pow- 
er to  order  that  the  Judgment  be  entered  up 
nunc  pro  tunc,  provided  the  fact  of  its  ren- 
dition is  satisfactorily  established  and  no  in- 
tervening rights  are  prejudiced. 

[2]  If  the  written  Judgment  fails  to  in- 


corporate the  tme  sentence  or  Judgment  of 
the  court  through  inadvertence,  and  in  con- 
sequence of  clerical  errors  or  omissions,  it 
may  be  completed  by  an  order  nunc  pro 
tunc,  or  may  be  set  aside,  and  the  true  and 
correct  Judgment  entered  nunc  pro  tunc. 
But  the  power  to  amend  the  Judgment  as  en- 
tered cannot  be  used  for  the  purpose  of  cor- 
recting errors  or  omissions  of  the  court 

[8]  No  amendment  can  be  allowed  simply 
for  the  purpose  of  entering  Judgment  which 
the  court  failed  to  render  at  the  proper  time, 
or  to  change  the  Judgment  actually  rendered 
to  one  which  was  not  rendered.  Such  pro- 
cedure cannot  be  allowed  so  as  to  enable 
the  court  to  review  and  reverse  its  action  in 
respect  to  what  it  formerly  either  refused 
or  failed  to  do.    28  Gyc.  843. 

According  to  many  authorities,  the  evi* 
dence  to  Justify  the  entry  of  a  Judgment 
nunc  pro  tunc  must  be  record  evidence,  or 
some  entry,  note  or  memorandum  from  the 
records  which  shows  in  itself,  without  the 
aid  of  parol  evidence,  that  the  alleged  Judg- 
ment was  rendered,  and  what  were  its  char- 
acter and  terms;  but  other  authorities  hold 
that  such  entries  nunc  pro  tunc  may  be  or- 
dered on  any  evidence  that  is  satisfactory, 
Whether  it  be  parol  or  otherwise. 

[4]  The  record  does  not  disclose  that  the 
Judge  below  failed  to  find  any  material  fact 
or  any  fact  which  ought  to  have  been  found 
from  the  evidence  adduced.  He  is  the  sole 
Judge  of  the  weight  and  credibility  of  the 
evidence,  and  his  findings  thereon  are  con- 
clusive and  are  not  reviewable  by  this  court 
This  has  been  settled  by  innumerable  de- 
cisions. Stockton  V.  Mining  Co.,  144  N.  C. 
595,  67  S.  B.  335;  Norton  v.  McLaurin,  125 
N.  C.  185,  34  S.  B.  269 ;  Winbome  v.  Johnson, 
96  N.  a  46;  Sikes  v.  Weatherly,  110  N.  C. 
181,  14  S.  B.  611;  Lumber  Co.  v.  Buhmann, 
75  S.  B.  1008.  It  has  been  held  uniformly 
since  the  case  of  Heilig  v.  Stokes,  63  N.  C 
612,  that  the  Supreme  Court  has  no  power  to 
pass  upon  issues  of  fact  and  that  generally 
speaking,  those  questions  of  fact  which  are 
passed  upon  by  the  superior  court  Judges  are 
conclusive  and  binding  upon  this  court 

[6]  It  is  further  contended  that  his  honor 
should  have  submitted  the  issues  of  fa<^  to 
the  Jury.  We  cannot  concur  with  the  learn- 
ed counsel  for  the  defendant  The  issues  of 
fact  arise  upon  the  pleadings,  and  the  is- 
sues arising  upon  the  pleadings  in  this  case 
were  submitted  to  a  Jury  and  no  exception 
taken  to  their  form.  All  the  rulings  of  the 
court  below  in  submitting  those  issues  to  the 
Jury  were  reviewed  by  this  court  on  appeal 
and  the  Judgment  affirmed.  A  distinction  be- 
tween issues  of  fact  and  questions  of  fact 
has  been  pointed  out  by  Judge  Rodman  in 
the  Heilig  Case  and  approved  in  the  opinion 
of  Chief  Justice  Pearson  in  Keener  v.  Fin- 
ger, 70  N.  C.  42. 

Many  questions  of  fact  must  necessarily 
arise  which  cannot  be  passed  upon  by  m. 
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jury,  sacb  as  amendments  to  tbe  record, 
motions  for  Injunetlon,  Tacating  attach- 
ments, granting  writs  of  assistance,  and  tbe 
like.  This  proceeding  before  Judge  Lyon 
comes  within  this  category,  and  his  honor 
had  to  find  tlie  facts  without  the  aid  of  a 
Jury,  and  his  findings  are  binding  upon  us. 
We  fail  to  see  how  the  defendant  is  greatly 
prejudiced  if  the  facts  be  as  found  by  his 
honor  that  the  "Big  Mill"  was  surrendered 
to  the  defendant,  and  that  the  defendant  has 
exercised  acts  of  ownership  over  It.  The 
plaintiffs  upon  the  admissions  and  findings 
now  set  out  in  this  record  cannot  now  gain- 
say the  defendant's  right  to  suoh  possession. 
Tile  costs  of  this  appeal  will  be  paid  by  the 
defendants. 

The  Judgment  of  the  superU»  court  is  af- 
firmed* 


(160  N.  C.  867) 

AUSTIN  et  al.  ▼.  AUSTIN  «t  aL 

(Supreme  Oourt  of  North  Carolina.    Nov.  IS, 

1912.) 

!•  Wills  ({  560*)— Estate  Deviseu— "Home 
Place." 

Testator  owned  two  acUoining  tracts  a^ 
gregating  about  150  acres,  which  were  culti- 
vated together  as  one  tract,  one  of  the  tracts 
consisting  of  54  acres,  which  he  called  the  "home 
place,"  and  tbe  other  tract  of  96  acres,  which 
adjoined  it,  he  called  the  "W."  place,  one  lyins 
south  of  the  other,  and,  if  the  will  is  construed 
as  de^sing  both  tracts,  the  dividing  fine  be- 
tween them  would  give  the  northern  side  to 
one  son  and  the  southern  tract  to  the  other. 
The  will  devised  all  of  testator's  realty  and 
personalty  to  his  wife  for  life,  and  provided 
that,  "after  me  and  my  wife  is  gone,  I  want 
my  son  J.  to  have  the  northern  side  of  the  di- 
viding line  of  the  home  tract  of  land,  and  my 
son  W.  to  have  the  south  side  of  the  said  di- 
viding Une  of  said  tract  of  land,"  and  he  fur^ 
ther  provided  that  the  personalty  should  be 
''equally  divided  amons  my  other  heirs."  Tes- 
tator gave  all  of  his  children  something,  giving 
those  excluded  from  a  share  in  his  land  the 
whole  of  his  personalty.  Held,  that  the  will 
devised  the  "W.  place  as  well  as  that  ordi- 
narily called  tbe  'liome  place"  under  the  desig- 
nation, "the  home  tract  of  land,"  so  that  there 
was  no  intestacy  as  to  the  W.  tract. 

[Ed.  Note.'—For  other  cases,  see  Wills,  Gent. 
Dig.  S$  1216-1220;    Dec  Dig.  |  660.* 

For  other  definitions,  see  Words  and  Phrases, 
foL  4,  p.  8325.] 


2.  Wills  (I  448*)  —  PnEsmiPTioiTS  Against 
Intestaot. 

The  presumption  is  against  intestacy,  and 
the  burden  is  on  an  heir  claiming  intestacy  to 
rebut  such  presumption. 

fSd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  964;  Dec.  Dig.  |  448.*] 

Appeal  ft'om  Superior  Court,  Stanly  Coun- 
ty;  Allen,  Judge. 

Action  by  J.  W.  Austin  and  others  against 
J.  F.  Austin  and  another.  From  a  judgment 
for  defendants,  plaintiffs  appeal.     Affirmed. 

B.  L*.  Smitb,  of  Albemarle,  for  appellants. 
R.  B.  Austin,  of  Albemarle,  and  Jerome  & 
Price,  of  Salisbury,  for  appellees* 


OLABK,  a  J.  [1]  The  testator,  B.  H. 
Austin,  owned  two  adjoining  tracts^  of  land, 
aggregating  about  150  acres,  which  two 
tracts  he  cultivated  together  as  one  tract 
One  tract  of  land  of  53^^  acres,  which  he 
called  the  "home  place,"  he  acquired  in  1856. 
And  the  other  of  96  acres,  which  adjoined 
and  which  he  called  "the  Thomas  Whitley 
place,"  he  purchased  in  1881.  He  devised  all 
bis  property,  real  and  personal,  to  his  wife 
as  long  as  she  lived,  and  then  he  provided: 
"After  me  and  my  wife  is  gone,  I  want  my 
son  J.  F.  Austin  to  have  tbe  north  side  of 
tbe  dividing  line  of  the  home  tract  of  land, 
and  my  son  W.  R.  Austin  to  liave  tbe  soutb 
side  of  said  dividing  line  of  said  tract  of 
land,  to  tbem  aad  their  heirs."  He  further 
provided  that  upon  tbe  same  event  all  his 
personal  property  should  be  "equally  divid- 
ed among  my  other  beirs,"  and  appointed 
said  J.  F.  and  W.  B^  Austin  bis  executors. 
The  plaintiffs  claim  that  the  testator  died 
intestate  as  to  tbe  "Wbitiey"  tract  If  the 
devise  is  construed  as  embracing  the  whole 
of  the  150  acres,  there  was  a  "dividing  line" 
running  east  and  west;  but  if  the  devise  ap- 
plied only  to  the  53  V^  acres,  which  was  orig- 
inally the  home  tract,  then  there  was  no  such 
dividing  line. 

[2]  The  presumption  is  against  intestacy. 
Peebles  v.  Qraham,  128  N.  C.  223,  89  S.  E. 
25.  The  burden  was  on  the  plaintiffs  to  re- 
but  that  presumption.  Blue  v.  Hitter,  118  N. 
C.  582,  24  S.  B.  3(^.  Here  there  was  noth- 
ing to  rebut  the  presumption  that  the  devise 
covered  both  tracts  under  tbe  name  of  "the 
home  tract"  Both  tracts  were  cultivated 
together  as  one  tract  One  lies  south  of  the 
other,  and  the  dividing  line  between  the  two 
would  give  the  northern  side  to  one  son  and 
the  south  side  to  another.  The  testator  re- 
membered all  his  children  and  gave  those  ex- 
cluded from  a  share  in  the  land  the  whole 
of  his  personal  property,  to  be  equally  divid- 
ed between  them.  In  Woods  v.  Woods,  55  N. 
0.  420,  the  devise  was  of  "the  tract  of  land 
^Thereon  I  now  live '  and  reside  containing 
225  acres  more  or  less."  Tlie  testator  had 
originally  settled  on  a  tract  of  225  acres,  but 
had  added  several  small  adjacent  tracts, 
making  in  all  between  400  and  500  acres 
which  were  cultivated  together  as  one  tract 
It  was  held  that  the  devise  carried  all  the 
adjacent  tracts. 

In  Stowe  V.  Davis,  32  N.  0.  431,  the  devise 
was  of  "the  plantatibn  where  I  now  live." 
The  testator  had  two  adjacent  tracts  known 
as  "the  home  place"  and  the  "Brown  place." 
It  was  held  that  both  tracts  passed  under 
the  devise.  The  facts  are  almost  identical 
with  those  in  this  case.  In  Bradshaw  v.  El- 
lis, 22  N.  C.  20,  32  Am.  Dec.  686,  it  was  held 
that  a  devise  of  "my  plantation"  carried  two 
tracts  half  a  mile  apart,  because  they  had 
been  cultivated  together  as  one  farm.  Though 
here  the  original  tract  had  been  called  "the 
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borne  plaee^  and  the  tract  acquired  In  1881 
bad  been  styled  "the  Whitley  place,"  still  the 
bedgerow  between  them  had  been  cut  down, 
and  the  two  tracts  had  been  caltivated  and 
treated  as  one.  This,  together  with  the  pre- 
sumption against  partial  intestacy,  Justined 
the  coart,  in  the  absence  of  rebutting  testi- 
mony, 1b  granting  a  nonsuit.  There  was  no 
evidence  to  go  to  the  jury,  and  on  the  face 
of  the  will  the  court  iHroperly  held  that  the 
Revise  applied  to  the  entire  tract  of  150  acres. 
Affirmed. 

(1«0  N.  C.  i2S) 

ORINOCO   StrPPLT  CO.  T.  SHAW  BROS. 
LUMBim  CO.  et  aL 

(Supreme  Court  of  North  Carolina.     Nov.  20, 

1912.) 

1.  Mechanics*    Liens    (|    317*)— Bond    of 

BuiIiDING      OONTRACrOB  — OOKSIBUCTION  -^ 

"Beneficiabibs.  ' ' 

Materialmen  and  laborers  were  "benefi- 
ciaries" of  a  bond  specifying  that  the  con- 
tractor had  agreed  to  pay  for  all  labor  and 
material  supplied  for  the  erection  of  the  build- 
ing, and  to  save  the  principal  harmless  from 
all  the  claims  and  liens  for  material  and  labor 
furnished;    and  they  could  sue  thereon. 

[Sd.  Note. — ^For  other  cases,  see  Mechanics' 
liens,  Cent.  Dig,  |  659 ;    Dec.  Dig.  |  817.*] 

2.  Mechanics'    Lienb    (|    815*)-^Fond    of 

BxriLDINO    CONTBACTOB. 

Where  a  building  contractor's  bond,  in  ad- 
dition to  an  agreement  to  save  the  principal 
harmless,  stipulated  that  the  contractor  should 
pay  for  the  labor  and  material,  an  action  could 
be  maintained  thereon  by  materialmen  and  la- 
borers after  the  contractor's  default,  though 
the  principal  had  not  yet  suffered  pecuniary 
injury  from  such  default.        • 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  |  658 ;    Dec  Dig.  |  315.*] 

Appeal  from  Superior  Court,  F<»syth 
Connty;  F.  A.  Danielfl,  Judge. 

Action  by  the  Orinoco  Supply  Company 
against  Shaw  Bro&  Lumber  Company  and 
others.  From  a  judgment  OTerruling  a  de- 
murrer to  the  complaint,  the  Illinois  Surety 
Company  appeals    Affirmed. 

* 

In  the  complaint  recovery  is  sought 
against  defendant  the  Illinois  Surety  Com- 
pany for  $346.56  on  aecount  of  material  fur- 
nished  by  plaintiff  for  building  a  rectory 
for  St  Paul's  Church,  in  the  city  of  Win- 
ston-Salem, N.  O.  The  parties  defendant  are 
the  contractor,  J.  T.  B.  Shaw,  who  was  to 
**fumi8h  all  the  material  and  perform  all 
the  work  for  the  erection  and  completion  of 
said  rectory,**  etc.,  the  Illinois  Surety  Com- 
pany, who  with  said  Shaw  signed  the  bond 
sued  on,  and  the  vestry  of  St  Paul's  Church 
also  appear  formally  as  defendants.  The 
defttidant  the  Illinois  Surety  Company  de- 
murred to  the  complaint  in  terms  as  fol- 
lows: ^That  the  complaint  does  not  state 
facts  sufficient  to  coni^itute  a  cause  of  ac- 
tion, for  that  it  appears  upon  the  face  of 
said  complaint  that  there  Is  no  privity  of 
contract  between  the  plaintiff  and  the  de- 
fendant the  Illinois  Surety  Company;    that  I 


it  appears  on  the  face  of  said  complaint 
that  there  was  no  surety,  indemnity,  nor 
guaranty  by  the  Illinois  Surety  Comi>any  to 
the  plaintiff  in  this  action ;  that  it  appears 
on  the  face  of  said  complaint  that  any  caus& 
of  action  that  would  arise  on  account  of  the 
surety,  indemnity,  or  guaranty  of  the  de- 
fendant Illinois  Surety  Company  would  ac- 
crue to  the  vestry  of  St  Paul's  Church,  and 
not  to  the  plaintiff  in  this  action;  that  it 
further  appears  on  the  face  of  said  com- 
plaint that  the  plaintiff  In  this  action  fur- 
nished material  which  went  into  the  erec^ 
tion  of  the  building  erected  by  Shaw  Bros. 
Lumber  Company  for  the  vestry  of  St 
Paul's  Church,  and  any  cause  of  action 
whidi  the  plaintiff  has  on  the  account  of 
the  failure  of  the  said  Shaw  Bros.  Lumber 
Company  to  pay  it  for  said  material  would 
be'  against  the  said  Shaw  Bros.  Lumber 
Company,  and  in  no  event  would  plaintiff 
have  a  cause  of  action  against  the  Illinois 
Surety  Company.  There  was  Judgment  over- 
ruling the  demurrer,  and  the  Surety  Com- 
pany excepted  and  appealed. 

Wilson  &  Ferguson,  of  Greensboro,  for  ap- 
pellant Manly,  Hendren  &  Womble,  of  Win- 
ston-Salem, for  appellee. 

HOKE,  J.  In  respect  to  the  liability  of 
the  Illinois  Surety  Company,  the  complaint 
after  stating  the  contract  on  the  part  of  J. 
T.  B.  Shaw  to  provide  all  the  material  and 
perform  all  the  work  for  the  erection  and 
completion  of  rectory,  continues: 

"(3)  That,  amongst  other  provisions  con- 
tained in  said  contract,  the  said  Shaw  con- 
tracted and  agreed  to  pay  for  all  such  labor 
and  material,  and  to  save  the  ipiaid  J.  C. 
Buxton  and  others,  committee  as  aforesaid, 
harmless  from  any  and  all  claims  and  Hens 
which  might  arise  out  of  contracts  made  by 
said  Shaw  with  material  furnishers  and  la- 
borers, and  expressly  provided:  'Should 
there  prove  to  be  any  such  claims  [for  ma- 
terial or  labor]  after  all  payments  are  made, 
the  contractor  shall  refund  to  the  owner  all 
moneys  that  the  latter  may  be  compelled  to 
pay  in  discharging  any  lien  on  said  premis- 
es obligated  In  consequence  of  the  contrac- 
tor's fault' 

"(4)  That  on  the  25th  day  of  January, 
1911,  in  pursuance  of  the  contract  as  afore- 
said, the  said  Illinois  Surety  Company  exe- 
cuted, as  surety,  together  with  the  said 
Shaw,  as  principal,  a  bond  in  the  sum  of 
$2,500  in  favor  of  the  said  vestry  of  St 
Paul's  Church,  of  Winston-Salem,  N.  C,  as 
aforesaid,  conditioned  that  the  said  Shaw 
should  and  would  faithfully  perform  and 
carry  out  said  contract  according  to  the  true 
Intent  and  meaning  thereof,  and  according 
to  plans  and  specifications  prepared  by  the 
said  W.  L.  Brewer,  architect,  as  aforesaid, 
and  shall  faithfully  build  and  construct  said 
rectory  according  to  said  plans  and  specifi- 
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cations  and  aooMrding  to  die  t&nna  of  aaid 
contract' 

"(6)  That  the  plaintiff,  at  the  reqnest  of 
the  said  J.  T.  B.  Shaw  and  Shaw  Bros. 
Lnmber  Ck>mi)any,  furnished  certain  mate^ 
rial,  which  was  used  by  the  said  J.  T.  B. 
Shaw  in  carrying  out  his  contracts,  as 
aforesaid,  for  the  construction  and  comple- 
tion of  the  rectory,  as  aforesaid,  and  that 
there  is  now  due  to  the  said  plaintiff  and 
unpaid,  on  account  of  the  furnishing  of  the 
material,  as  aforesaid,  the  sum  of  three 
hundred  forty-six  and  56/100  dollars  (|d4a- 
56),  with  interest  thereon  from  July  1» 
1911." 

And  by  an  amendment  makes  further 
averdient  as  follows:  '*That  the  plaintiff, 
prior  to  the  bringing  of  this  action,  had  filed 
a  lien  in  the  office  of  the  derk  of  the  su- 
perior court  of  Forsyth  county  against  J.  O. 
Buxton  and  others,  forming  a  committee  for 
the  vestry  of  St  Paul's  Church,  and  had  in- 
stituted a  suit,  which  is  now  pending,  and 
in  which  suit  the  Illinois  Surety  Company 
is  a  party  defendant,  for  the  purpose  of 
foreclosing  said  lien.  (2)  That,  prior  to  the 
institution  of  the  action  against  this  de- 
fendant, the  plaintiff  has  instituted  a  suit 
against  the  contractor,  J.  T.  B.  Shaw,  and 
since  the  filing  of  the  complaint  therein  has 
obtained  Judgment  against  said  Shaw,  is- 
sued execution,  which  has  been  returned 
nulla  bona." 

[1]  There  have  been  several  later  deci- 
sions of  the  court  applying  the  principle 
that,  under  certain  circumstances,  the  bene- 
ficiaries of  a  contract  could  recover  thereon, 
though  not  named  as  parties— a  principle 
that  usually  prevails  when  it  appears  by  ex- 
press stipulation,  or  by  reasonable  intend- 
ment, that  the  rights  and  interests  of  such 
beneficiaries  were  contemplated  and  being 
provided  for,  as  in  Gastonia  v.  Engineering 
Co.,  131  N.  a  363,  42  S.  Bl  857 ;  Gorrell  v. 
Water  Supply  Co.,  124  N.  C.  328,  32  S.  B. 
720,  46  I/.  B.  A.  513,  70  Am.  St  Rep.  598. 
In  the  case  before  us,  it  appears  that  the 
contractor  had  agreed  to  pay  ''for  all  labor 
and  material  supplied  for  the  erection  of 
the  building,  and  to  save  the  trustees  of  the 
church  harmless  from  any  and  all  claims 
and  liens  which  might  arise  out  of  contracts 
made  by  him  with  material  furnishers  and 
laborers,"  etc,  and  the  bond  sued  on,  sign- 
ed by  the  Surety  Company,  contains  express 
stipulation  that  said  contractor  shall  '*faith- 
fully  perform  and  carry  out  said  contract 
according  to  the  true  intent  and  meaning 
thereof."  These  provisions,  in  our  opinion, 
clearly  contemplate  that  the  contractor  shall 
pay  the  materialmen  and  laborers,  and  con- 
stitute such  claimants  the  beneficiaries  of 
the  contract  and  bond,  within  the  principle 
of  the  authorities  dted.  The  cases  of  Clark 
V.  Bonsai,  157  N.  C.  270,  72  S.  R  954,  and 
Peacock  v.  Williams,  98  N.  C.  324,  4  S.  B. 
550,  and  others  of  like  purport,  were  on  con- 


tracts which  were  In  strictness  contracts  of 
indenmity,  providing  and  intending  to  pro- 
vide protection  for  the  contracting  party 
alone,  and  giving  no  indication  that  the  In- 
terests of  third  persons  were  contemplated, 
or  that  they  were  intended  to  be  in  any 
way  directly  benefited. 

[2]  On  the  position  that  a  cause  of  action 
does  not  arise  on  this  instrument  unless 
and  until  it  is  shown  that  the  obligee  prin- 
cipal— that  is  the  church— had  suffered  pe- 
cuniary injury  by  reason  of  the  contractor's 
default  it  was  held,  in  Hilliard  v.  Newber- 
ry, 153  N.  C.  104-106,  68  S.  Bl  1066,  that 
this  restriction  on  liability  does  not  obtain 
where,  in  addition  to  saving  the  principal 
harmless,  there  is  also  an  agreement  to  do 
some  definite  thing,  which  has  not  been 
complied  with,  in  this  instance  to  pay  for 
the  labor  and  material — citing  Burroughs  v. 
McNiel,  22  N.  a  297;  16  A.  ft  B.  p.  179; 
Plngrey  on  Suretyship  and  Guaranty,  {  182. 
Under  these  authorities,  therefore,  and  on 
the  facts  as  they  now  appear,  we  are  of 
opinion  that  a  good  cause  of  action  has  been 
stated  against  the  appellant  and.  that  the 
Judgment  overruling  the  demurrer  must  be 
afiirmed. 

Affirmed. 

(tt  a  c.  UO) 

wrrcovEB  v.  gbant. 

(Supreme  Court  of  South  Carolina.    Nov.  2t^ 

3912.) 

1.  Advebsb  Possession   (|  100*)— Oolob  or 
Title. 

The  claim  of  a  grantee  of  land  described, 
who  enters  into  possession  of  the  land  as 
marked  on  the  ground,  is  founded  on  color  of 
title,  consisting  of  the  deed  and  a  plat  given 
him,  within  Code  Civ.  Proc.  1902,  H  102,  103, 
providing  for  title  by  adverse  possession  under 
claim  of  title;  and  a  variance  of  a  few  acres 
between  the  aeed  conveying  a  large  tract  and 
the  lines  marked  on  the  ground  is  immateriaL 

[Eid.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  H  547-574;  Dec.  Dig. 
§  100.*] 

2.  Estoppel  (|  110*)— Bquitabub  Bbtoppsl 
—Plea  niNG— Neoesbitt. 

Estoppel  in  pais  need  not  be  pleaded  to  be 
available  in  an  action  to  recover  land. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  S  800;   Dec  Dig.  {  UO.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marion  County;  Geo.  B.  Prince,  Judge. 

Action  by  C.  H.  Witcover  against  Henry 
Grant  From  a  Judgment  for  defendant 
plaintiff  appeals.    Affirmed. 

James  W.  Johnson,  of  Marion,  for  appel- 
lant M.  C  Woods,  of  Marion,  for  respond- 
ent 

HYDRICK,  J.  Plaintiff  brought  this  ac- 
tion to  recover  from  defendant  13.4  acres  of 
land,  which  defendant  holds  under  the  fol- 
lowing state  of  facts:  By  her  deed,  dated 
December  12,  1891,  Mrs.  Cecilia  H.  Witcover, 
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Who  was  plaintUTs  wife,  and  under  whose 
devise  of  all  her  property  he  claims  the  land 
in  dispute^  conveyed  to  defendant  25  acres 
of  a  tract,  owned  by  her,  containing  238 
acres.  The  part  sold  Uf  defendant  is  de- 
scribed in  her  deed  to  him  as  follows:  *'A11 
that  certain  tract  of  land  situated  in  the 
county  and  state  aforesaid,  containing  twen^ 
ty-five  acres,  beginning  at  a  stake  where  my 
lands  and  Uiose  of  Nancy  Berry  comer  on 
the  track  of  the  W.  G.  &  A.  B.  R.,  running 
thence  in  a  westerly  direction  along  said 
raUroad  to  a  point  in  same,  from  which  a 
line  run  at  right  angles  to  the  southern 
boundary  of  my  lands  will  include  twenty- 
five  acres,  bounded  on  the  north  by  the 
W.  G.  &  A.  R.  R.,  on  the  east  and  south 
by  lands  of  Nancy  Berry,  and  on  the  west 
by  my  lands." 

Plaintiff  was  his  wife's  agent  in  the  trans- 
action, negotiated  the  sale  to  defendant, 
and  employed  Mr.  J.  B.  White,  a  surveyor, 
to  lay  off  the  tract  sold  to  defendant,  which 
was  on  the  east  side- of  the  tract  owned  by 
Mrs.  Witcover.  Mr.  White  made  a  survey 
and  marked  the  lines  between  the  lot  sold 
to  defendant  and  the  remainder  of  the  tract, 
and  defendant  was  let  into  possession,  and 
has  held  possession  of  all  the  land  east  of 
that  line  ever  since.  There  is  no  evidence 
that  any  of  it  has  been  inclosed;  but  the 
undisputed  evidence  is  that  the  part  which 
has  not  been  usually  cultivated  or  improved 
has  been  used  for  the  purpose  of  husbandry 
and  the  ordinary  uses  of  the  occupant,  such 
as  gathering  straw,  etc. 

Mr.  White  made  a  plat  of  the  tract  sold 
to  .defendant,  which  bears  date  December 
14,  1897.  Recent  surveys  discovered  some 
errors  in  Mr.  White's  work,  and  showed 
that  the  lines  of  his  plat  gave  defendant 
27.5  acres,  and  that  the  line  marked  on  the 
ground  gave  him  38.4  acres.  This  action  is 
to  recover  the  excess  above  25  acres. 

The  defendant  Interposed  a  general  de- 
nial of  the  allegation  of  title  in  plaintiff, 
and  alleged  title  In  himself  by  adverse  pos- 
session. Under  the  instructions  of  the  court, 
the  jury  found  for  defendant,  and  plain- 
tiff appealed. 

It  will  be  observed  that  the  plat  made  by 
Mr.  White  is  dated  six  years  later  than  the 
deed  to  defendant;  and  there  is  conflict  in 
the  testimony  as  to  when  the  survey  upon 
which  that  plat  is  based  was  made.  De- 
fendant testified  that  the  survey  was  made 
and  the  line  marked  before  he  went  into 
possession,  but  that  the  plat  was  not  made 
and  delivered  to  him  until  some  years  after- 
wards; but  he  could  not  give  the  dates.  A 
number  of  witnesses  said  they  saw  the 
marked  line  as  early  as  1892.  On  the  other 
hand*  plaintiff's  witness,  a  surveyor,  testi- 


fied that  he  found  only  one  marked  Une, 
and  that  the  marlcs  on  tbe  trees  correspond- 
ed in  age  with  the  date  of  the  plat 

[1]  Under  the  Code  of  Procedure  (sections 
102  and  103),  if  one  enters  into  possession 
of  a  single  tract  of  land  under  a  claim  of 
title,  founded  upon  a  written  iustrument  as 
being  a  conveyance  thereof,  or  upon  a  decree 
or  judgment,  actual  possession  of  a  part 
thereof  is  sufficient  to  acquire  title  to  the 
whole  by  adverse  possession;  and,  for  that 
purpose,  by  subdivisions  3  and  4  of  section 
103,  land  is  deemed  to  have  been  possessed 
and  occupied  (3)  *'where,  although  not  in- 
closed, it  has  been  used  for  the  supply  of 
fuel  or  of  fencing  timber,  for  the  purposes 
of  husbandry,  or  the  ordinary  use  of  the 
occupant;"  (4)  "where  a  Imown  farm  or  a 
single  lot  has  been  partly  improved,  the 
portion  of  such  farm  or  lot  that  may  have 
been  left  not  cleared  or  not  inclosed,  accord- 
ing to  the  usual  course  and  custom  of  the 
adjoining  country,  shall  be  deemed  to  have 
been  occupied  for  the  same  length  of  time 
as  the  part  improved  and  cultivated."  But 
sections  104  and  105  provide  that,  where  the 
claim  is  not  founded  upon  a  written  in- 
strument or 'decree  or  judgment,  only  that 
part  of  the  premises  actually  occupied  (and 
that  is  defined  to  mean  such  as  has  been 
protected  by  substantial  Inclosure,  or  usual- 
ly cultivated  or  improved)  shall  be  deemed  to 
have  been  held  adversely. 

Under  the  evidence  in  this  case,  the  court 
properly  instructed  the  jury  as  to  what  shall 
be  deemed  occupation  and  possession  under 
sections  102  and  103 — ^that  is,  when  the  claim 
is  foimded  upon  a  written  instrument,  de- 
cree, or  judgment — ^because  the  defendant  en- 
tered into  possession  of  the  land  in  dispute 
under  his  deed,  as  a  conveyance  thereof. 
The  fact  that  the  line  marked  on  the  ground 
varies  from  that  described  in  the  deed  does 
not  alter  the  basis  of  his  claim.  That  vari- 
ation may  have  been  very  slight,  involving 
only  a  few  feet  or  a  few  acres.  The  fact 
that  there  is  a  difference  of  13  acres  can- 
not affect  the  principle,  or  the  ground  upon 
which  defendant's  claim  to  the  land  is  found- 
ed. The  defendant's  deed  and  plat  gave  him 
color  of  title  to  the  line  marked  by  the  sur- 
veyor. 

[2]  Only  one  other  question  is  presented 
by  appellant,  and  that  is  whether  the  court 
erred  in  charging  the  law  of  estoppel  in  pais,, 
when  it  was  not  pleaded  in  the  answer. 
That  question  is  answered  negatively  and 
conclusively  by  the  cases  of  Lltes  v.  Addison^ 
27  S.  O.  235,  3  S.  B.  214,  and  Scarborough  v. 
Woodley,  81  S.  C.  829,  62  S.  B.  405,  which 
holds  that  estoppel  in  pais  need  not  be 
pleaded. 

Affirmed* 
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ILER  V.   JENNINGS. 

{Supreme  Court  of  South  Carolina.    Nov.  20, 

1912.) 

Fbaud  (S  58*)— Sales  of  Cobforatb  Stock 
«-LiABiLXTT   or   Sbllsb  —  Questions   fob 

JUBT. 

In  an  action  against  the  seller  of  corpo- 
rate stock,  who  was  also  a  director  of  the  cor- 
poration, for  damages  for  his  false  representa- 
tions as  to  the  value  of  the  stock,  evidence 
held  to  warrant  a  directed  verdict  for  plain- 
tiff, being  conclusive,  and  not  raising  any  is- 
sue for  tne  jury. 

[Ed.  Note.— For  other  cases,  see  Fraud, 
Cent  Dig.  §{  55-<59;   Dec  Dig.  {  58.*] 

Appeal  from  Common  Pleas  Circait  Court 
of  Greenwood  County;  C.  C.  Featherstone, 
Special  Judge. 

Action  by  A.  S.  Her  against  J.  P.  Jennings. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

H.  C.  Tillman,  of  Greenwood,  and  Coth- 
ran,  Dean  &  Cothran,  of  Greenville,  for  ai>- 
pellant  Grler,  Park  &  Nicholson,  of  Green- 
wood, for  respondent 

HYDBICK,  J.  On  a  former  appeal  in 
this  case  (87  S.  a  87,  68  S.  E.  1041),  the 
cotirt  held,  quoting  trom  the  syllabus,  that 
**any  direct  representation  made  by  a  direc- 
tor of  a  corporation  as  to  its  financial  sta- 
tus, with  a  view  of  inducing  a  stranger  to 
buy  his  capital  stock  of  the  corporation,  and 
acted  on  by  the  buyer,  whether  the  seller 
actually  knew  the  facts  were  as  represented 
or  not,  la  an  express  warranty."  On  that 
appeal,  the  evidence  showed,  as  it  does  on 
this,  that  when  plaintiff  approached  defend- 
ant to  buy  his  stock  in  the  Gambrell  Hard- 
ware Company,  and  asked  what  the  stock 
was  worth,  defendant  told  him  that  the 
books  of  the  concern  would  show  that  It 
was  worth  $119  a  share,  and  sent  him  to  the 
bookkeeper  to  get  a  statement  of  the  business 
of  the  company,  which  defendant  directed 
the  bookkeeper  to  give  to  plaintiff,  and  which 
showed  that  the  stock  was  worth  119.  It 
turned  out,  however,  that  this  statement  was 
erroneous,  because  the  president  of  the  corpo- 
ration had  raised  the  figures  In  the  stock 
book  In  adding  the  pages  thereof  on  an  add- 
ing machine,  so  that  the  stock  book  and  the 
statement,  which  was  made  from  it.  In  part, 
showed  the  value  of  the  merchandise  on  hand 
to  be  greater  than  it  actually  was  by  more 
than  $6,000 ;  and  therefore  the  stock  was  ac- 
tually worth  only  $65.96  per  share,  while,  ac- 
cording to  the  books,  it  was  worth  $119. 

On  the  former  appeal,  a  Judgment  for  de- 
fendant was  reversed  and  a  new  trial  grant- 
ed, because  the  trial  judge  erred  In  charg- 
ing the  Jury  that.  If  they  believed  that  de- 
fendant merely  stated  to  plaintiff  that  the 
books  of  the  company  showed  that  condition 
— ^that  Is,  that  the  stock  was  worth  119 — 
they  should  find  for  defendant  With  re- 
gard  to    that   instruction,    the   court   said: 


*The  Jury  may  have  Inferred  trom  the  testi- 
mony that  when  .defendant  referred  plaintiff 
to  the  bookkeeper  of  the  corporation  of 
which  defendant  was  director  and  salesman 
he  Intended  and  expected  that  the  bookkeep- 
er would  do  as  he  did — give  plaintiff  the 
written  statement  of  the  condition  of  the 
corporation.  A  delivery  of  the  statement  un- 
der such  circumstances  may  well  have  been 
considered  by  the  Jury  the  same  as  if  de- 
fendant had  delivered  it  with  his  own  hand 
in  response  to  plaintiff's  inquiry  as  to  the 
worth  of  the  stock.  Such  use  of  a  statement 
of  the  corporate  business  by  a  director  ne- 
gotiating'a  sale  of  his  sto(^  therein  could 
not  be  regarded  as  other  than  a  direct  af- 
firmation of  Its  correctness;  and  if  It  was 
delivered  for  the  purpose  of  assuring  the 
buyer  of  the  truth  of  the  facts  therein  stated, 
and  to  Induce  him  to  purchase,  and  the 
buyer  purchases  in  reliance  thereon,  there 
Is  an  express  warranty." 

Upon  the  new  trial,  his  honor.  Judge  Qage, 
held  that  the  eyldence  was  susceptible  of  only 
one  reasonable  inference,  to  wit,  that  the 
statement  was  delivered  for  the  purpose  of 
assuring  the  plaintiff  of  the  truth  of  the 
facts  therein  contained,  and  to  Induce  him 
to  purchase  defendant's  stock,  and  that  plain- 
tiff did  buy  the  stock  in  reliance  thereon. 
He  therefore  directed  a  verdict  for  plaintiff. 

The  sole  question  is  whether  the  evidence 
made  any  issue  which  should  have  been  aub^ 
mltted  to  the  Jury.  We  agree  with  the  cir- 
cuit Judge  that  it  did  not;  but  we  append 
the  substance  of  the  testimony  of  both  the 
plaintiff  and  the  defendant,  which  sufficient- 
ly vindicates  the  ruling  of  the  circuit  court 

Plaintiff  testified  that  he  asked  defendant 
what  the  stock  was  worth,  and  that  defend- 
ant told  him  that  the  books  showed  that  it 
was  worth  119,  and  sent  him  to  the  book' 
keeper  for  the  statement,  which,  he  said, 
would  show  what  It  was  worth.  The  state* 
ment  was  given  to  him,  and  he  testified  that 
he  purchased  the  stock  in  reliance  upon  the 
statement  and  defendant's  assertion  that  it 
was  worth  119.  The  defendant  testified:  "I 
told  him  I  thought  the  books  would  show 
about  119,  or  119%,  and  if  he  wanted  to  buy 
my  stock  to  see  John  Major  [the  bookkeep- 
er]. He  had  been  in  the  business  ever  sinc^ 
it  was  inaugurated,  and  he  knew  the  busi- 
ness, and  he  could  get  any  Information  ha 
wanted  from  him.  Being  his  brother-in-law, 
I  would  rather  he  would  do  that  I  didn't 
want  to  mislead  him  in  any  way.  Q.  At  that 
time  did  you  know  anything  more  about 
the  business  than  was  shown  by  that  state- 
ment? A.  Not  a  thing;  no,  sir.  Q.  You 
had  no  suspicion  of  any  wrongdoing  at  all? 
A.  Thought  the  business  was  in  good  condi- 
tion; better  than  it  had  ever  been.  Q.  Did 
you  at  any  time  during  the  negotiation  with 
Mr.  Her  with  reference  to  that  stock  assure 
him  of  the  correctness  of  that  statement? 
A.  No,  sir.    Q.  When  you  sent  Mr.  Her  back 


*For  oUi«r  cams  m«  same  toplo  and  tecUon  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Key-Ko.  Series  A  Rep'r  Indexes 


ao) 


DU  BOSE  T.  FliEMMINO 


277 


to  the  bookkeeper,  you  sent. him  to  giet  that 
April  statement?  A.  Yee,  sir.  Q.  So  he  got 
just  what  yon  sent  him  for?  A.  Yes,  sir.  Q. 
Ton  knew  yonr  bookkeeper  had  a  statement 
back  there  of  the  bnalnees,  made  ont  at  yonr 
April  meeting,  1907?  A.  Yes;  I  knew  he 
had  the  statem^t  on  the  books.  I  didn't 
know  he  had  the  statement  on  that  paper. 
Q.  Yon  sent  him  back  there  to  get  the  state- 
ment? A.  A  copy  of  it  Q.  And  he  got  that 
statement?  A.  Yes,  sir.  Q.  Just  what  yon 
sent  him  to  get?  A.  Yes,  sir.  Q.  That  was 
done  during  the  time  yon  and  Mr.  Her  were 
negotiating  for  the  sale  of  yonr  stock  in 
this  company  to  him?  A.  Yes,  sir.  Q.  Yon 
were  a  director  in  the  concern  at  that  time, 
were  yon  not?  A.  When  I  made  the  sale 
to  Mr.  Her;  yes,  sir.  Q.  Yon  were  also 
an  officer  in  the  concern — secretary?  A. 
Yes,  sir.  Q.  So  yon  admit  Mr.  Iler  did  ask 
you  about  the  value  of  the  stock,  and  yon 
told  him  these  stock  books  would  show  it 
was  worth  119?  A.  Yes,  sir.  Q.  Did  you  state 
to  him  at  any  time  that  the  statement  which 
he  had  got  from  Bir.  Major  was  absolutely 
correct?  A.  I  might  have  done  so.  The 
statement  was  correct,  so  far  as  taking  from 
the  books  was  concerned." 
Affirmed. 


(93  S.  C.  182) 

DU  BOSS  T.  FLEMMING  et  aL 

(Supreme  Court  of  South  Carolina.     Nov.,  20, 

1912.) 

Wills  (I  606*)  —  Estates  Devised  —  Condi- 
tional I^E— •*Heib8." 

Testator,  who  left  surviving  him  a  sister 
and  nephew  and  nieces,  the  cbildrea  of  a  pre- 
deceased brother,  devised  all  of  his  real  and 
personal  property  equally  between  the  two  sons 
of  a  predeceased  sister,  share  and  share  alike, 
without  other  daiui  to  the  estate  as  long  as 
they  or  one  of  their  lawful  heirs  lived,  and  pro- 
vided that,  if  one  should  die  before  the  other, 
the  survivor  should  take  his  share,  and  that,  if 
either  devisee  should  have  any  lawful  heirs, 
they  were  to  have  his  share  of  the  estate,  and 
that,  if  both  died  without  heirs,  the  property 
should  revert  Held,  that  the  word  ''heirs," 
eonstrued  in  the  light  of  the  circumstances,  was 
used  in  the  will  in  the  sense  of  "children,"  or 
lieirs  of  the  body,  so  that  each  of  the  devisees 
took  a  fee  conditional,  with  remainder  to  the 
other  in  the  event  of  his  death  without  issue. 

[Ed.  Note.-— For  other  cases,  see  Wills,  Gent 
Dig.  U  1090-1089 ;    Dec  Dig.  |  506.* 

For  other  definitions,  see  Words  and  Phras- 
es. voL  4,  pp.  3241-3266;    voL  8,  pp.  7677, 
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Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;   S.  W.  G.  Bhipp,  Ju^e. 

Action  by  J.  H,  Du  Bose,  executor,  to  ob- 
tain a  construction  of  the  last  will  and  tes- 
tament of  H.  G.  Dennis,  deceased.  From  the 
decision  of  the  circuit  court  construing  the 
will,  William  D.  Flemming  and  another  ap- 
peaL    Affirmed. 

The  following  is  a  copy  of  the  will  to  be 
construed: 
"Second.  I  want  all  my  personal  property 


and  real  estate  to  be  equally  divided  between 
WllUam  Danlti  Flamming  and  Thomas  Wil- 
lard  Flamming. 

•TUrd.  I  9lM  want  WUilam  Danirt  Flemr 
mlng  and  Thomas  Wlllard  Flemmtng  to  have 
all  my  life  Insurance  money  or  all  the  mon- 
ey collected  on  my  policies  and  to  equally 
divide  the  same  so  they  will  share  and  share 
alike. 

**In  other  words,  I  want  WllUam  Daniel 
Flemmlng  and  Thomas  Wlllard  Flamming 
to  have  everything  in  the  shape  of  property 
or  money  that  I  possess  at  my  death,  and 
to  equally  divide  the  same  so  they  will  share 
and  share  alUce  and  no  one  else  shall  have 
any  claim  to  my  estate  as  long  as  William 
Daniel  Flemmlng  and  Thomas  Wlllard  Flem- 
mlng or  one  of  their  lawful  heirs  live. 

"Fourth.  I  want  it  fnrthermore  under- 
stood that  if  William  Daniel  Flemmlng 
should  die  before  Thomas  Wlllard  Flemmlng 
I  want  Thomas  Wlllard  Flemmlng  to  have 
his  share  of  my  estate  and  if  Thomas  Wll- 
lard Flamming  should  die  before  William 
Daniel  Elemming  I  want  William  Daniel 
Flemmlng  to  have  his  share  of  my  estate. 

"Fifth.  If  William  Daniel  Flemmlng  should 
have  any  lawful  heirs  I  want  them  to  have 
his  share  of  my  estate  and  if  Thomas  Wll- 
lard Flemmlng  should  have  any  lawful  heirs 
I  want  them  to  have  his  share  of  my  es- 
tate. 

"If  William  Daniel  Flemmlng  and  Thomas 
Wlllard  Flemmlng  both  die  without  heirs,  I 
want  all  my  property  to  return  to  my  es- 
tate." 

P.  D.  Graham,  of  Manning,  for  appellants. 
Charlton  Du  Rant,  of  Manning,  for  respond- 
ent Kelley  &  Hinds,  of  Kingstree,  for  oth- 
er defendants. 

HYDRICK,  J.  This  action  was  brought 
to  have  the  court  construe  the  will  of  H.  U. 
Dennis.  The  circuit  court  held  that  the  dev- 
isees therein  mentioned  took  feeis  condition- 
al, with  cross-remainders. 

The  record  shows  that  testator  left  a  sis- 
ter and  nephew  and  nieces,  the  children  of  a 
predeceased  brother,  besides  the  devisees, 
who  are  sons  of  a  predeceased  sister.  Con- 
strued in  the  light  of  these  circumstances, 
the  word  "heirs"  was  properly  held  to  have 
been  used  In  the  will  in  the  sense  of  ''chil- 
dren," or  "heirs  of  the  body,"  and  that  each 
of  the  devisees  took  a  fee  conditional,  with 
remainder  to  the  other,  in  the  event  of  his 
death  without  issue.  Swann  v.  Poag,  4  S. 
0. 16;  McCown  v.  King,  23  S.  a  232;  Hayne 
V.  Irvine,  25  S.  a  289. 

The  word  "have"  in  the  sentence,  "  if  Wil- 
liam Daniel  Flemmlng  should  have  any  law- 
ful heirs,"  etc.,  ialso  shows  that  the  word 
"heirs"  was  there  used  in  the  sense  of  "chil- 
dren," or  "heirs  of  the  body";  and  the  fact 
that  the  estate  should  go  to  the  one,  if  the 
other  should  die  "without  heirs,"  and  revert. 
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If  both  should  die  "wlthont  heirs,**  leads  to 
the  same  condusloiiy  because,  under  the  law, 
each  would  be  the  heir  of  the  other,  when 
dead,  to  say  nothing  of  the  probability  of 
each  leaving  heirs  general,  as  they  had  a 
liTing  aunt  and  a  dozen  first  cousins. 

As  it  took  all  the  personal  property  to 
pay  the  testator's  debts,  it  is  not  material 
what  estate  the  appellants  took  herein. 

AfDrmed. 

WOODS,  J^  absent  at  hearing. 

(12  Ga.  App.  S6S) 

MONK  T.  NATIONAL  BANK  OF  TIFTON. 

(No.  4,150.) 
(Court  of  Appeals  of  Georgia.    Feb.  11,  1913.) 

(8yUahu$  hy  the  Court.) 

1.  CONTBACTS  (§  218*)  —  Conditional  and 

Unoonditional  Stipulations. 

A  contract  which  embraces  more  than  one 
stipulation  may  be  in  part  nnconditional,  and 
partly  conditional  and  contingent 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §§  1011-1014;  Dec.  Dig.  {  218.*] 

1.  Bills  and  Notes  (§  485*)— Verification. 
The  plea  of  a  defendant  denying  liability 
ander  those  stipulations  of  the  contract  which 
are  unconditional  must  be  verified,  or  it  should 
be  stricken,  but  a  defendant's  denial  of  an  al- 
leged liability  for  attorney's  fees,  entirely  de- 
pendent upon  the  plaintiff's  averment  that  the 
plaintiff  had  ^^iven  the  defendant  the  requisite 
statutory  notice,  need  not  be  verified,  unless 
the  petition  is  verified. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  S|  1542^1554;  Dec.  Dig.  % 
485;*    Pleading,  Cent.  Dig.  §  866.] 

(Additional  8yUahu$   hy  EditoHal   Staff,) 

3.  Bills  and  Notes  (8  534*)  —Contract  to 
Pat  Attorney's  Fees— Conditional  Pro- 
visions. 

Since,  under  Civ.  Code  1910,  \  4252.  with 
reference  to  attorney's  fees  provided  lor  in 
notes,  such  provision  is  no  part  of  the  original 
debt  or  a  natural  consequence  thereof,  but  de- 
pends on  the  priving  of  timely  notice,  the  pro- 
vision is  conditional. 

[Ed.  Note'. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §S  1946.  1947;  Dec.  Dig.  I 
534.*] 

Error  from  City  Court  of  Tifton ;  E.  Eve, 
Judge. 

Action  by  the  National  Bank  of  Tifton 
against  S.  S.  Monk.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

R.  D.  Smith,  of  Tifton,  for  plaintiff  in  er- 
ror. Fulwood  &  Skeen,  o'f  Tifton,  for  de- 
fendant in  error. 

RUSSE3LL,  J.  The  only  question  raised  in 
this  case  is  whether  a  note  is  such  an  un- 
conditional contract  In  writing  as  that  lia- 
bility for  the  attorney's  fees  therein  stipu- 
lated cannot  be  questioned,  unless  the  de- 
fendant's answer  is  under  oath.  The  suit  in 
the  case  now  before  us  was  upon  a  note 
which  contained  a  promise  to  pay  attorney's 
fees  of  10  per  cent  upon  principal  and  inter- 
est If  the  note  should  be  **given  out  for  col- 


lectlon.**  Tlie  third  paragraph  of  the  peti- 
tion alleged  the  timely  service  upon  the  de- 
fendant of  a  notice  of  an  intention  to  sue, 
which  fully  complied  with  the  statute.  The 
defendant's  answer  specifically  denied  the  al- 
legation of  the  third  paragraph,  but  the  an- 
swer was  not  sworn  to,  and  was  stricken  as 
a  whole  by  the  court  upon  oral  motion. 
There  can  be  no  question  as  to  the  correct- 
ness of  the  ruling  of  the  trial  judge  in  strik- 
ing all  of  tJie  defendant's  answer,  except  his 
denial  of  those  allegations  which  sought  to 
impose  upon  him  liability  for  attorney's  fees. 
The  plaintiff  in  error  does  not  insist  to  the 
contrary. 

[11  Counsel  for  the  defendant  in  error  in- 
sist that  as  the  note  evidences  an  uncondi- 
tional promise  to  pay  a  certain  sum  of  mon- 
ey, and  the  case  is  founded  upon  this  uncon- 
ditional contract  in  writing,  the  whole  in- 
cludes all  the  parts,  and  therefore  that  "a 
plea  which  attempts  to  set  up  a  defense  to 
any  part  of  an  unconditional  written  con- 
tract must  be  sworn  to,  as  well  as  the  plea 
to  the  whole  of  said  contract"  The  ruling 
in  Coleman  v.  Slade,  75  Ga.  63  (14),  is  cited 
in  support  of  this  proposition,  as  well  as  the 
Code  provision  that  the  court  shall  render 
judgment  without  the  verdict  of  a  jury  in 
all  cases  founded  on  unconditional  contracts 
in  writing  where  an  issuable  defense  is  not 
filed  on  oath.  Civil  Code,  §§  5660,  6295.  We 
confess  that  there  is  some  force  in  the  argu- 
ment of  counsel,  but  it  must  be  remembered 
that  the  decision  in  the  Coleman  Case,  su- 
pra, was  made  before  the  passage  of  the  act 
of  1890,  commonly  known  as  the  "Twitty 
Bill,"  which,  as  amended,  Is  now  embodied 
in  section  4252  of  the  Civil  Code.  This  leg- 
islative expression  upon  the  subject  of  attor- 
ney's fees  has  entirely  chajiged  the  principle 
upon  which  they  were  considered  at  the 
time  that  decision  was  rendered.  Under  the 
provisions  of  this  Code  section,  attorney's 
fees  are  not  a  part  of  the  original  debt  and 
a  natural  consequence  thereof,  as  is  inter- 
est, but  are  to  be  treated  as  an  independent 
promise,  which  is  only  valid  and  enforce- 
able if  the  provisions  of  the  section,  with 
reference  to  the  collection  of  such  fees,  are 
strictly  complied  with.  See  Mount  Vernon 
Bank  v.  Gibbs,  1  Ga.  App.  662,  68  S.  B.  269. 

[81  Viewed  in  this  light,  a  stipulation  in  a 
promissory  note  to  pay  attorney's  fees  is  not 
and  by  law  cannot  ordinarily  be  an  uncon- 
ditional contract ;  for  the  i)ayment  of  the  at- 
torney's fees  is  absolutely  conditioned  upon 
timely  service  of  the  notice  required  by  law. 
Savannah  Bank  &  Trust  Co.  v.  Purvis,  6  GIL 
App.  275,  65  S.  E.  36;  Pendergrast  v.  Gree- 
son,  6  Ga.  App.  47,  64  S.  B.  282;  Livhigston 
V.  Salter,  6  Ga.  App.  377  (2),  66  S.  E.  60; 
Rylee  v.  Bank  of  Statham,  7  Ga.  App.  490 
(4-6),  67  S.  E.  383;  Edenfleld  v.  Bank  of 
Millen,  7  Ga.  App.  649,  67  S.  a  896. 

[21  It  may   be  that  under  the  ruling  ic- 
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Dye  V.  Peacock,  5  Ga.  App.  420,  63  S.  E.  520, 
where  a  suit  is  for  principal,  interest,  and 
attomey*s  fees,  and  the  defendant  admits  a 
prima  facie  case,  the  plaintiff  might  recover 
attorney's  fees  without  proof  that  the  stat- 
utory notice  had  been  served,  though  a  de- 
cision upon  that  point  was  not  Involved  in 
that  case,  for  the  judgment  did  not  Include 
attorney's  fees.  In  the  opinion  of  the  writer 
a  defendant  can  admit  a  prima  fade  case 
of  liability  upon  a  note  without  admitting 
that  he  has  been  duly  served  with  the  stat- 
utory notice  which  is  requisite  to  fix  upon 
him  liability  for  attorney's  fees.  The  two 
obligations  are  distinct  The  admission 
which  the  defendant  is  required  to  make  in 
order  to  assume  the  burden  of  proof,  to  vdt, 
that  he  executed  the  note,  and  that  the  plaln- 
tUff  is  entitled  to  maintain  his  action,  and  is 
prima  fade  entitled  to  recover  the  full 
amount  stipulated  in  the  note  (and  of  course 
the  interest  follows  the  prlndpal),  does  not 
Indude  the  attorney's  fees,  for  the  reason 
that  the  promise  to  pay  the  principal  of  the 
note  is  unconditional,  whereas  the  obliga- 
tion to  pay  attorney's  fees  \a  conditional  and 
wholly  dependent  upon  circumstances  ex- 
traneous to  and  independent  of  the  promise 
to  pay  the  indebtedness;  besides  if  the  de- 
fendant by  sustaining  his  defense,  defeats  re- 
covery upon  the  note,  there  cannot  be  attor- 
ney's fees.  In  Jester  v.  Bainbrldge  State 
Bank,  4  Ga.  App.  475,  61  S.  B.  026,  we  held 
that,  the  plea  having  been  stricken,  it  was 
not  error  to  enter  judgment  by  default  for 
the  prlndpal  and  interest,  and  for  attorney's 
fees;  but  In  that  case  there  was  no  denial 
of  the  allegations  of  the  petition  as  to  attor- 
ney's fees,  and  for  that  reason  it  was  proper- 
ly held  that  the  averments  of  the  petition 
upon  this  subject  were  to  be  taken  as  true. 
In  the  Jester  OEise  we  called  attention  to  the 
ruling  in  Webb  v.  Sinmions,  3  Ga.  App.  630 
(3),  60  S.  E.  334,  and  pointed  out  that  in  the 
Webb  Gase  the  allegation  as  to  service  of 
notice  of  claim  for  attorney's  fees,  and  of  li- 
ability therefor,  was  denied  by  the  defend- 
ant's answer,  and  that,  as  there  was  an  is- 
sue upon  this  point,  a  judgment  for  attor- 
ney's fees  could  not  be  rendered  In  the  ab- 
sence of  evidence.  The  ruling  in  the  Jester 
Case  would  seem  to  be  applicable  to  the  case 
at  bar.  The  defendant  in  the  instant  case, 
so  fftr  from  admitting  a  prima  fade  case, 
denied  indebtedness  altogether.  In  Ivey  v. 
Payne,  8  Ga.  App.  760,  70  S.  B.  140,  we  held 
that  where  the  case  was  in  default,  and  the 
petition  redted  the  giving  of  the  statutory 
notice,  the  Judge  might,  without  further 
proof,  direct  a  verdict  in  favor  of  the  plain- 
tiff for  the  amount  sued  for.  But  this  rul- 
ing was  distinctly  placed  upon  the  consider- 
ation that  the  failure  of  the  defendant 
amounted  to  an  admission  of  liabUity  for  at- 
torney's fees,  which  would  dispense  with 
proof. 


This  court  has  uniformly  held  that  the  ob- 
ligation for  attorney's  fees  in  a  promissory 
note  is  distinct  from  the  obligation  to  pay 
the  principal  and  interest  thereon,  and  that, 
wherever  liability  for  attorney's  fees  is  de- 
nied, an  issue  of  fact  is  presented.  The  plea 
of  the  defendant  in  the  present  case  proper- 
ly raised  that  issue,  and  the  court,  therefore, 
erred  in:  striking  that  portion  of  the  defend- 
ant's answer,  and  in  thereafter  rendering 
judgment  for  attorney's  fees  without  proof 
that  the  notice  had  been  served. 

Judgment  reversed. 


(12  Oft.  App.  278) 

JONES  et  al.  v.  DISTRICT  GRAND  LODGE 
NO.  18,  G.  U.  O.  O.  F.     (No.  4,291.) 

(Court  of  Appeals  of  Georgia.    Feb.  11, 1913.) 

(8yllahu%  hy  the  Court.) 

1.  Insurance  (S  814*)— BsNEnciAi.  Associa- 
tion—Process. 

It  being  conceded  that  the  defendant  is 
to  be  treated  as  an  ordinary  corporation,  the 
evidence  was  sufficient  to  authorize  the  condu- 
sion  of  the  trial  jud^e,  upon  the  issues  of  fact 
submitted  to  him  without  the  intervention  of 
a  jury,  that  the  officers  of  the  local  lodge  were 
in  no  sense  agents  of  the  defendant  This  be- 
ing true,  the  city  court  of  Savannah  was  with- 
out Jurisdiction.  Civ.  Code  1910,  S  2259.  The 
action  was  on  a  contract,  and  there  was  no 
evidence  that  the  defendant,  which  had  its 
principal  office  in  Fulton  county,  had  an  office 
and  transacted  business  in  Chatham  county. 
General  Reduction  Co.  v.  Tharpe,  11  Ga.  App. 
334,  75  S.  E.  339;  Central  Georgia  Power  Co. 
V.  PameU,  11  Ga.  App.  779,  76  S.  B.  157; 
Tuggle  V.  Enterprise  Lumber  Co.,  123  Ga.  480, 
51  S.  E.  433. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  S  1995;  Dec.  Dig.  |  814.*] 

2.  Insurance  (|  814*)— Mutual  Benefit  As- 
sociations—Local LoDOE— Officers— Rep- 
resentative Authority. 

A  subordinate  lodge  may  be  and  frequent- 
ly is,  the  agent  of  the  superior  lodge  under 
the  direction  of  which  it  is  established.  Wheth- 
er this  is  true  in  a  particular  case  depends  up- 
on the  scheme  of  the  organization  as  set  forth 
in  the  constitution  and  by-laws  of  the  superior 
lodge.  0*Connell  v.  Supreme  Conclave  Knights 
of  Damon,  102  Ga.  143,  28  S.  E.  282,  66  Am. 
St  Rep.  159;  1  Bacon,  Benefit  Societies,  §S 
148,  149.  In  the  present  case  the  evidence 
submitted  to  the  presiding  judge  without  the 
intervention  of  a  Jury  authorized  a  finding  that 
the  local  lodge  was  not  an  office  and  place  of 
business  of  the  defendant,  and  was  not  its 
agent,  so  as  to  authorize  suit  to  be  brought 
against  the  defendant  in  Chatham  county,  and 
service  to  be  perfected  upon  a  member  of  the 
local  lodge  as  the  agent  of  the  defendant.  It 
does  appear  that  the  person  upon  whom  service 
was  perfected  received  dues  and  assessments 
from  the  members  resident  in  Chatham  county, 
and  transmitted  them  to  the  defendant  in  Ful- 
ton county;  but,  according  to  the  evidence, 
in  performing  this  service  he  was  acting  merely 
for  the  convenience  of  the  members,  was  not 
delegated  by  the  defendant  to  perform  the  serv- 
ice, and  received  no  compensation  therefor,  and 
had  executed  no  bond  for  the  faithful  perform- 
ance of  this  duty.  Furthermore,  in  the  evi- 
dence there  is  nothing  to  indicate  that  this 
was    the    exclusive    method   of   collecting   and 
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transmitting  these  dues.  On  the  contrary,  so 
far  as  appears,  it  was  incumbent  upon  each 
member  to  see  that  his  dues  and  assessments 
reached  the  defendant,  and  to  select  his  own 
agent  lor  this  purpose. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent.  Dig.  {  1995;   Dec  Dig.  |  814.*] 

Hill,  G.  J.,  dissenting. 

Error  from  City  Court  of  Sayannah;  Da- 
vis Freeman,  Judge. 

Action  by  Adam  Jones  and  others  against 
the  District  Grand  Lodge  No.  18,  G.  U.  O. 
O.  F.  Judgment  for  defendant,  and  plain- 
tiffs bring  error.    Affirmed. 

Shelby  Myrick,  of  Savannah,  for  plaintiff 
in  error.  C.  P.  Goree,  of  Atlanta,  for  de- 
fendant In  error. 

RUSSELL,  J.    Judgment  afflrmecL 

HILL,  G.  J.  (dissenting).  I  dissent  from 
the  opinion  of  the  majority  of  the  court 
that  the  service  In  this  case  was  not  good, 
and  that  the  city  court  of  Savannah  was 
without  jurisdiction.  The  pressure  of  busi- 
ness upon  this  court  is  too  great  just  at 
this  particular  juncture  to  enable  me  to 
write  a  dissenting  opinion  elaborating  the 
view  which  I  talse  of  the  law,  under  the 
evidence.  I  must  content  myself  with  the 
statement  that,  under  the  facts,  the  sub- 
ordinate lodge,  located  in  Savannah,  Ghat- 
ham  county,  Ga.,  represented  the  defendant 
corporation  in  the  transaction  of  its  busi- 
ness in  that  county,  and  that  through  this 
agency  the  defendant  corporation  had  an 
office  and  did  transact  its  business  in  said 
county.  The  undisputed  evidence  shows 
that  this  local  or  subordinate  lodge  in  Sa- 
vannah represented  the  defendant,  the  Dis- 
trict Grand  Lodge  No.  18,  Grand  United 
Order  of  Odd  Fellows  of  America,  in  taking 
appBcations  fbr  insurance,  transmitted  these 
applications  to  the  principal,  or  Grand 
Lodge,  in  Atlanta,  received  from  the  Grand 
Lodge  thereafter  the  policies  issued  on  these 
applications,  delivered  these  policies  to  the 
various  applicants  for  the  same  in  Savan- 
nah, and,  during  the  lifetime  of  the  poli- 
cies, collected  from  the  policy  holders  the 
premiums,  and  transmitted  to  the  Grand 
Lodge,  at  Atlanta,  its  part  of  the  premiums, 
and  retained  that  part  which  belonged  to 
the  local  lodge,  for  each  policy.  If  these 
facts  do  not  show  that  the  District  Grand 
Lodge,  the  defendant,  through  its  repre- 
sentative, the  local  or  subordinate  lodge, 
did  "have  an  office  and  transact  business**  in 
Savannah,  Chatham  county,  Ga.,  I  am  at  a 
loss*  to  know  what  facts  would  show  it 
The  service  was  made  upon  the  chief  execu- 
tive officer  of  the  local  lodge,  called  the 
"Noble  Grand,"  and  also  upon  the  **Perma- 
aent  Secretary"  of  the  local  lodge. 

I  think,  under  the  provisions  of  Civil  Code 
1910,  |{  2258,  2259,  the  mode  of  service  was 


sufficient,  and  that  the  dty  court  of  Savan- 
nah had  jurisdiction  of  the  defendant  corpo- 
ration. 


(114  Va.  308) 

SBNSEN17S  ADM'R  v.  BOYD'S  ADMTEl.t 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

21,  1912.) 

Limitation  of  Actions  (§S  96,  100*>— Aocbu- 

AL— DiSCOVEBT  OF  FbAUD. 

No  lapse  of  time  and  no  delay  in  brining 
a  suit,  however  long,  will  defeat  the  remedy  in 
case  of  fraud  or  mutual  mistake,  provided  the 
injured  party  during  such  interval  was  ignorant 
of  the  fraud  or  mistake  without  fraud  on  his 
part,  and  the  duty  to  commence  proceedings 
can  only  arise  upon  discovery  of  the  fraud  or 
mistake. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  fj  475,  476,  323,  480- 
493 ;   Dec.  Dig.  S|  96,  100.*] 

Appeal  from  Circuit  Court,  Frederick 
County. 

Petition  by  Senseny's  administrator  against 
Boyd's  administrator.  From  a  decree  for  de- 
fendant, petitioner  appeals.    Affirmed. 

W.  Roy  Stephenson,  of  Winchester,  for  ap- 
pellant R.  T.  Barton^  of  Winchester,  for 
appellee. 

KEITH,  P.  This  controversy  originated 
in  a  petition  filed  by  Senseny's  administra- 
tor in  the  chancery  suit  of  Senseny's  Execu- 
tor ▼.  Senseny's  Devisees,  trom  which  ft  ap- 
pears that  B.  Holmes  Boyd,  general  receiver 
of  the  circuit  court  of  Frederick  county, 
held  as  such  'receiver  to  the  credit  of  the 
chancery  cause  styled  McKown  ▼.  McKown 
a  bond  for  $969.07,  in  which  W.  A.  Buck, 
A.  A.  McKay,  J.  H.  McKay,  and  P.  F.  Wins- 
burrow  were  obligors;  that  on  the  Ist  of 
March,  1896,  he  transferred  $517.47  repre- 
sented by  this  bond  to  the  chancery  suit  of 
Senseny's  Executor  t.  Senseny's  Devisees, 
paying  out  to  those  entitled  in  McKown  v. 
McKown  the  sum  of  $517.47  of  the  fund  in 
his  hands  as  receiver  of  the  chancery  suit 
of  Senseny's  Executor  v.  Senseny's  Deviseea 
Those  facts  were  at  cmce  made  known  to  the 
court  by  the  general  receiver,  as  appears 
from  his  report  of  March  1,  1896,  and  again 
reported  in  1897,  1898,  1899,  and  1900,  and 
those  reports  were  confirmed  by  the  circuit 
court 

The  petition  of  Senseny's  Administrator 
states  that  at  the  time  of  this  transaction, 
the  1st  of  March,  1896,  William  A.  Buck 
was  notoriously  insolvent,  and  that  all  the 
other  obligors  were  dead  and  their  estates 
insufficient  to  pay  their  debts,  that  these 
facts  were  known  to  the  receiver,  and  that 
the  investment  of  money  in  his  hands  as  re* 
ceiver  in  the  Senseny  suit  in  a  bond  known 
by  him  to  be  worthless  constitutes  In  law  a 
fraud  upon  petitioner,  and  that  no  statute 
of  limitation  can  avail  to  bar  petitioner's 
right 
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Boyd's  administrator,  In  answer  to  this 
petition,  says  that,  the  accounts  of  Boyd  as 
the  general  receiver  of  the'clrcnit  court  of 
Frederick  county  haying  been  settled  and 
approved  by  the  said  circuit  court  more  than 
10  years  before  the  filing  of  either  the  orig- 
inal petition  or  of  the  amended  and  supple- 
mental petition,  the  said  accounts  cannot 
now  be  surcharged  and  falsified  upon  any 
charge  or  pretense,  nor  can  either  the  es- 
tate of'E.  Holmes  Boyd,  deceased,  or  the 
sureties  on  his  bonds  as  general  receiver, 
be  held  liable  for  any  claim  asserted,  or 
which  may  be  proved,  upon  a  surcharging  or 
falsification  of  the  said  accounts.  He  there- 
fore prays  and  claims  the  benefit  of  the  stat- 
ute of  limitations  especially  applicable  in 
these  respects,  and  also  the  benefit  of  the 
statute  of  limitations  which  denies  any  right 
of  action  after  five  years  after  the  right  to 
bring  the  same  shall  have  accrued. 

We  have  examined  the  evidence  in  this 
case  with  great  care,  and  have  reached  the 
conclusion  that  the  general  receiver,  in  the 
light  of  the  facts  as  shown  In  this  record, 
did  not  act  discreetly  as  receiver  in  the  Sen- 
seny  suit  in  transferring  on  the  1st  of  March, 
1896,  to  the  fund  in  that  cause  $517.47  rep- 
resented by  the  Buck  bond;  but  we  are 
unable  to  say  that  the  receiver  was  guilty 
of  fraud  in  the  transaction.  Without  going 
Into  a  discussion  of  the  evidence,  we  shall 
content  ourselves  with  the  observation  that 
it  is  unthinkable  that  the  receiver,  who  on 
the  Iflt  of  March,  1896,  was  with  respect  to 
the  funds  under  his  control  in  a  position  of 
complete  safety,  should  knowingly  have  in- 
curred a  risk  without  the  hope  or  possibility 
ef  personal  benefit  or  profit  from  the  trans- 
actioB.  His  representative  presents  an  array 
of  Qgaxea  which,  while  they  do  not  vindicate 
the  wisdom  of  the  transaction  in  question, 
tend  strongly  to  repel  any  suggestion  of 
fraud,  and,  talcen  in  connection  with  the 
want  of  motive  adverted  to,  satisfy  ua  that 
the  charge  of  fraud  has  not  been  established. 

It  is  provided  by  section  2920  of  the  Oode 
of  1904  that  **if  the  case  be  upon  an  indemni- 
fying bond  taken  under  any  statute,  or  upon 
a  bond  of  an  executor,  administrator,  guard- 
ian, curator,  committee,  sheriff  or  sergeant, 
deputy  sheriff  or  sergeant,  clerk  or  deputy 
clerk,  or  any  other  fiduciary  or  public  officer, 
or  upon  any  other  contract  by  writing  under 
seal,"  the  suit  shall  be  brought  within  ten 
years. 

By  section  2921,  which  sets  out  when  a 
right  of  action  upon  bonds  of  fiduciaries  is 
deemed  to  first  accrue,  it  is  provided  that 
'*the  right  of  action  upon  the  bond  of  an 
executor,  administrator,  guardian,  curator,  or 
committee,  or  of  a  sheriff,  or  sergeant  act- 
ing as  such,  shall  be  deemed  to  have  first 
accrued  as  follows :  •  ♦  •  And  as  to  any 
suit  against  such  fiduciary  himself,  or  his 
r^resentative,  which  could  have  been  main- 


tained If  he  had  given  no  bond,  there  shall 
be  no  other  limitation  than  would  exist  if 
the  preceding  section  was  not  passed;'  except 
that  where  any  such  fiduciary  has  settled 
an  account  under  the  provisions  of  chapter 
one  hundred  and  twenty-one,  a  suit  to  sur- 
charge or  falsify  the  same,  or  to  hold  such 
fiduciary  or  his  sureties  liable  for  any  bal- 
ance stated  in  such  account  to  be  in  his 
hands,  shall  be  brought  within  ten  years 
after  the  account  has  been  confirmed." 

So  that  it  seems  that  the  case  before  us 
is  within  the  exception  of  section  2921,  and 
that  the  bar  of  the  statute  applies.  Of 
course,  if  fraud  had  been  established,  the 
statute  would  only  run  from  the  time  that 
the  fraud  was  discovered,  as  appears  from 
Craufurd  v.  Smith,  93  Va.  623,  23  S.  E.  235, 
25  S.  E.  657,  where  it  is  said  that  *'no  lapse 
of  time  and  no  delay  in  bringing  a  suit,  how- 
ever long,  will  defeat  the  remedy  in  case  of 
fraud  or  mutual  mistake,  provided  the  injur- 
ed party,  during  such  interval,  was  Ignorant 
of  the  fraud  or  mistake,  without  fault  on 
his  part.  The  duty  to  commence  proceedings 
can  only  arise  upon  discovery  of  the  fraud  or 
mistake." 

The  decree  of  the  circuit  court  is  therefore 
affirmed. 

Affirmed. 


(U4  Va.  325) 
SPANGLER  V.  ASHWELL  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

21,  1912.) 

1.  Equity  (|  48*)— Qbounds  ov  Juaisnionoif. 

Where  a  bill  stated  that  the  plaintiff,  mere- 
ly as  a  friendly  act,  loaned  Z.  money  to  aid  him 
in  parchasing  land,  title  to  which  was  taken  in 
plaintiff's  name  to  secure  the  loan,  that  the 
conveyances  recited  full  payment  of  the  pur- 
chase money,  and  plaintiff  knew  of  no  credit 
being  extended  by  the  vendors,  and  that  the 
vendors  had  sued  plaintiff,  alleging  agency  of 
Z.  for  plaintiff,  plain  tiffs  implied  promise  to 
pay,  and  his  ratincation  of  Z.'s  acts,  and  pray- 
ed equitable  relief  against  such  suitis,  it  stated 
a  cohtroversv  which  turned  upon  whether  Z. 
was  plaintiff's  agent,  and  which  was  fully  de- 
terminable in  a  court  of  law,  and  was  therefore 
not  within  the  Jurisdiction  of  equity. 

[Ed.  Note—For  other  cases,  see  Equity,  Cent 
Dig.  li  121-140,  164-166;   Dec,  Dig.  |  43.*1 

2.  Appeal  and  Ebbob  ({  792*)— JubisdiCtion 
— Dismissal — Equity. 

Where,  on  plaintiff's  appeal  in  equity,  it 
appears  that  the  whole  controversy  is  one  ex- 
clusively within  the  jurisdiction  of  common-law 
courts,  the  bill  should  be  dismissed  on  the 
court's  own  motion,  though  the  defendant  does 
not  assign  error  in  the  overruling  of  his  de- 
murrer to  the  bill,  and  the  plaintiff  cannot  as- 
sign such  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  3137-3141;  Dec.  Dig.  | 
792.*] 

Appeal  from  Circuit  Court,  Bedford  Connty. 

Bill  by  one  Spangler  against  nue  ^Ab^pc^l 
and   others.     From   decree  for  dtifendant. 
plaintiff  appeals.    Reversed. 


•Foz  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 


283 


T6  SOUTHBASTBRN  RBIPOBTBB 


(Ta* 


S.  &  M.  Griffln,  of  Roanoke,  for  appellant 
S.  S.  Lambeth,  Jr.,  of  Bedford  City,  for  ap- 
pellees. 

KEITH,  P.  Spangler  filed  bis  bill  in  the 
circuit  court  of  Bedford  county,  in  which 
he  shows  that  about  the  year  1902  one  Amos 
Ziegler,  desiring  to  purchase  certain  min- 
eral rights  in  Bedford  county,  applied  to 
him  for  a  loan  of  $10,000;  that,  wishing  to 
aid  Ziegler,  he  made  the  loan  to  him,  upon 
condition  that  any  mineral  rights  purchased 
by  Ziegler  in  Bedford  county  should  be  con- 
veyed to  Spangler  as  a  security  for  said 
loan;  that  Ziegler  made  a  number  of  pur- 
chases, and  in  pursuance  of  the  agreement 
the  conveyances  were  made  to  Spangler,  in- 
stead of  to  Ziegler;  that  Spangler  had  no 
Imowledge  of  what  took  place  between  Zieg- 
ler and  those  from  whom  he  purchased,  and 
he  (Spangler)  had  no  motive  whatever  in 
making  the  loan  aforesaid,  except  his  desire 
to  aid  Ziegler,  who  was  a  son  of  a  friend 
and  business  associate;  that  in  no  event 
was  he  (Spangler)  to  profit  by  the  transac- 
tion, but  Ziegler  was,  so  far  as  he  was  in- 
formed, the  sole  beneficial  owner  of  the 
property,  and  entitled  to  all  the  profits  that 
might  be  realized  from  the  transaction; 
that  conveyances  were  made  to  Spangler, 
which  recited  the  full  payment  of  the  pur- 
chase money;  and  that  he  (Spangler)  knew 
of  no  credit  having  been  extended  by  the 
landowners  to  Ziegler  until  actions  of  as- 
sumpsit, seven  in  number,  were  brought 
against  him  for  the  purpose  of  recovering 
certain  sums  of  money  represented  by  notes 
signed  by  Amos  Ziegler.  At  the  time  of 
the  institution  of  these  suits,  attachments 
were  issued  and  levied  on  the  mineral  rights 
standing  in  Spangler's  name.  £3ach  one  of 
the  declarations  filed  contains  three  counts 
— ^the  first  seeking  to  recover  upon  the  notes 
signed  by  Amos  Ziegler,  claiming  that  he 
was  the  agent  of  Spangler;  the  second  set- 
ting up  a  mere  promise  to  pay  by  Spangler, 
through  his  alleged  agent,  Ziegler;  and  the 
third  likewise  alleging  a  promise  to  pay, 
and  further  alleging  that  by  the  acceptance 
of  the  deeds  so  made  Spangler  had  ratified 
and  confirmed  the  acts  of  Ziegler,  and  is 
therefore  liable  for  the  balance  due  on  the 
purchase  price  of  the  property. 

Alleging  that  he  was  remediless  in  a  court 
of  law,  Spangler,  after  stating  with  much 
detail  in  his  bill  what  we  have  set  forth  in 
outline,  prays  that  the  plaintiffs  in  the  said 
several  suits  at  law  be  made  parties  defend- 
ant, and  that  they  be  enjoined  and  restrain- 
ed from  further  proceeding  in  the  actions 
of  assumpsit  before  mentioned,  and  that 
they  be  required  to  assert  their  claims  In 
the  equity  suit,  and  for  general  relief.  ' 

There  was  a  demurrer  to  the  bill  by  the 
defendants,  which  was  overruled,  and  the 
defendants  answered;  and  thereupon  such 
proceedings  were  had  as  resulted  in  a  de- 
cree of  March  18,  1910,  that  unless  the  com- 


plainant, Spangler,  should  elect  to  pay  to 
the  defendants,  who  are  the  plaintiffs  tn 
the  acGons  of  assumpsit,  the  several  sums 
claimed  in  those  suits,  before  the  next  term 
of  court,  a  decree  for  the  sale  of  the  prop- 
erty attached  would  be  entered,  which  was 
accordingly  done,  the  plaintiff,  Spangler, 
having  elected  not  to  pay  the  sums  demand- 
ed of  him;  and  thereupon  an  appeal  was 
awarded,  which  brings  the  case  before  us 
for  review. 

[1,  2]  The  appellant  is,  of  course,  tn  no 
position  to  assign,  as  error  in  the  decree  of 
which  he  complains,  that  the  demurrer  to 
the  bUl  which  he  himself  filed  was  over- 
ruled. It  therefore  devolves  upon  the  court, 
of  its  own  motion,  to  act  in  the  matter,  or 
also  to  permit  a  controversy  to  be  heard 
and  determined  In  a  court  of  equity  with. 
respect  to  which  such  courts  have  no  juris- 
diction. 

The  whole  controversy  turns  upon  whether 
or  not  Ziegler  was  the  agent  of  Spangler, 
and  that  is  a  matter  which  in  all  its  phases 
can  be  fully  heard  and  determined  in  a  court 
of  law,  whether  the  rights  of  the  plaintiffs 
in  the  actions  at  law  depend  upon  the  actual 
or  implied  agency  of  Ziegler,  or  upon  a  sub- 
sequent adoption  and  ratification  of  such 
agency  by  Spangler  by  reason  of  his  having 
availed  himself  of  the  benefits  of  a  contract 
entered  into  by  an  unauthorized  agent  Of 
course,  we  mean  to  intimate  no  opinion  upon 
any  of  these  questions.  All  we  now  decide  is 
that  the  whole  subject  is  one  exclusively 
within  the  jurisdiction  of  common-law 
courts. 

That  it  is  not  only  within  the  power  of 
this  court,  of  its  own  motion,  to  dismiss  a 
bill  under  such  circumstances,  but  that  It 
is  its  bounden  duty  to  do  so,  is  shown  by 
many  cases  which  appear  in  our  reports. 

'*If,  at  the  hearing  of  a  cause,  the  case 
made  on  the  pleadings  and  proofs  is  one  of 
which  a  court  of  equity  has  no  jurisdiction, 
the  bill  should  be  dismissed,  though  de- 
fendant made  no  objection  to  jurisdiction, 
either  by  demurrer,  plea,  or  answer,  but 
defended  on  the  merits."  Green  v.  Massie, 
62  Va.  356. 

"The  question  of  jurisdiction  of  a  bill  in 
equity  may  always  be -raised  by  demurrer, 
and,  though  no  objection  has  been  so  taken, 
the  court  will  dismiss  the  bill  at  the  hear- 
ing, if  it  does  not  state  a  cause  proper  for 
relief."    Poindexter  v.  Burwell,  82  Va.  507. 

"The  rights  of  a  seller  under  a  contract 
by  which  he  retains  the  ownership  of  the 
article  sold  until  payment  is  made  are  en- 
forceable only  at  law,  and  a  court  of  equity 
has  no  jurisdiction  to  enforce  such  rights 
under  a  bill  claiming  a  statutory  lien  on 
other  property  of  the  purchaser,  to  which 
the  complainant  is  not  entitled;  and,  on 
an  adverse  determination  of  his  right  to 
equitable  relief,  the  bill  will  be  dismissed, 
though  no  objection  for  want  of  jurisdiction 
was  taken  by  demurrer."    Boston  Blower  Ca 
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V.  Oannan  Lumber  Co.,  94  Va.  94,  26  S.  E. 

390. 

For  tbe  foregoing  reasons,  we  are  of  opin- 
ion that  the  decree  should  be  reversed,  and 
the  bill  dismissed. 

Reversed. 

(114  Va.  297) 

SOOTT  ▼.  JAMES,  Secretary  of  Ocunmon- 

wealth. 

(Supreme  Gourt  of  Appeals  of  Virgiiiia.    Nov. 

21, 1912.) 

1.  CoNSTrnmoNAL  Law  ({  26*)  — >  liBOisiA- 

TivB  Power. 

The  legislative  power  resides  in  the  Qen- 
eral  Assembly  without  restriction,  except  as 
limited  by  the  (Constitution. 

[E)d.  Note.— For  other  cases,  see  Omstitution- 
al  Law,  CSent  Dig.  |  30;   Dec  Dig.  |  26.*] 

2.   Ck>N8TITUTI0NAI«  LiAW   (|   70*)  —   JUDICIAL 
POWBRa— ENCBOACHKBNT  on  LdBOISLATUIUB. 

Neither  courts  of  equity,  nor  any  other 
tribunal  of  the  judicial  department,  will  inter- 
fere with  the  process  of  legislation,  so  that  the 
Secretary  of  the  Conunonwealth  will  not  be 
enjoined,  at  the  suit  of  a  taxpayer,  from  re- 
submitting to  a  vote  of  the  people  proposed 
amendments  to  Const  1902,  f|  119,  l^,t  pur- 
suant to  Act  Gen.  AssenL  Feb.  14,  1912  (Laws 
1912,  c.  40),  on  the  ground  that  sudi  act  was 
unconstitutional. 

[£>d.  Note.->For  other  cases,  see  (Constitution- 
al Law,  (Cent  Dig.  {{  129-132,  137 ;  Dec  Dig. 
I  70.*] 

8.  iNjimoTioK  (I  80*)— PuBPosE  or  Rbmsdt 
--Enjoining  mLEcnoma. 

Equity  will  not,  as  a  rule,  enjoin  the  hold- 
ing of  an  election;  and  an  injunction  will  not 
issue  to  restrain  the  Secretary  of  the  O>mmon- 
wealth  from  sending  out  to  county  clerks,  as 
required  bj  section  5  thereof,  copies  of  the  act 
approved  Februaiy  14,  1912  (Laws  1912y  c  40), 
providing  for  the  resubmission  to  a  vote  of  the 
people  of  amendments  to  Const  1902,  U  119, 
120. 

[Ed.  Note.^For  other  cases,  see  Injunction, 
Cent  Dig.  |  151 ;   Dec  Dig.  {  80.*] 

Appeal  from  Law  and  Equity  Court  of 
City  of  Richmond. 

Suit  by  J.  A  Scott  against  B.  O.  James, 
Secretary  of  the  (Ik>mmonwealth.  From  a 
Judgment  dismissing  the  bill,  plaintiff  ap- 
peals.    Affirmed. 

Harper  &  Qoodman,  of  Lynchburg,  for  ap- 
pellant. The  Attorney  General,  Randolph 
Harrison,  of  Lynchburg,  Martin  Williams,  of 
Pearisburg,  and  Scott  &  Buchanan  and  D.  H. 
Leake,  all  of  Richmond,  for  appellee. 

CARDWELL,  J.  Appellant,  J.  A  Scott, 
in  his  capacity  as  a  citizen  and  taxpayer  of 
the  state  of  Virginia,  instituted  this  suit  to 
enjoin  the  resubmission  to  a  vote  of  the 
people  of  the  proposed  amendments  of  sec- 
cions  119  and  120  of  the  Ck>nstitution,  in  re- 
lation, respectively,  to  commissioners  of  the 
revenue  and  treasurers  in  the  cities,  as  pro- 
vided for  in  an  act  of  the  General  Assembly, 
approved  February  14,  1912  (Laws  1912,  e 
40). 


The  prayer  of  the  Mil  was  for  an  injunc- 
tion restraining  appellee,  B.  O.  James,  as 
Secretary  of  the  Commonwealth,  from  send- 
ing out  copies  of  the  said  act  to  the  clerks 
of  each  county  and  municipal  corporation  in 
the  state,  as  he  was  required  to  do  by  the 
fifth  section  thereof,  on  the  ground  that  the 
Creneral  Assembly,  in  passing  said  act,  ex- 
ceeded its  constitutional  authority,  in  that 
the  steps  prescribed  for  the  amendm^it  of 
the  Constitution  had  not  been  complied  with, 
and  that  the  act,  therefore,  conferred  no  au- 
thority upon  the  appellee  to  perform  the  du- 
ty sought  to  be  enjoined. 

The  cause  was  heard  In  the  lower  court 
upon  the  bill  and  the  demurrer  and  answer 
of  appellee  thereto;  and  the  learned  judge 
of  that  court  was  of  opinion  that  the  ques- 
tion of  the  constitutionality  of  the  act  of 
the  General  Assembly  complained  of  in  the 
bill  was  prematurely  raised,  and  that  the 
court  was  without  jurisdiction  at  that  time 
to  pass  on  that  question,  for  the  reasons  (1) 
that  the  court  had  no  power  to  arrest  or 
interfere  with  the  process  of  legislation,  and 
(2)  that  it  had  no  power  to  enjoin  the  hold- 
ing of  an  election. 

Upon  an  appeal  of  the  cause  by  appellant 
to  this  court,  it  has  been  ably  and  exhaus- 
tively argued,  both  orally  and  upon  printed 
briefs,  by  counsel  for  the  respective  parties; 
and  we  are  of  opinion  that  there  is  no  error 
in  the  judgment  and  decree  complained  of. 

The  learned  judge  below  has,  in  a  written 
opinion  filed  as  a  part  of  the  record,  so  fully 
and  clearly  discussed  the  law  and  facts  of 
the  case,  and  so  satisfactorily  presented  the 
views  entertained  >by  this  court  with  respect 
to  the  questions  involved,  that  we  adopt  the 
same  as  an  entirely  sufficient  disposition  of 
the  controversy,  adding  only  some  authori- 
ties in  point 

"In  this  case  the  complainant,  as  a  dtizeai 
and  taxpayer  of  the  state  of  Virginia,  suing 
for  himself  and  on  behalf  of  all  other  citi- 
zens and  taxpayers  of  the  state,  seeks  to  en- 
join the  defendant,  as  Secretary  of  the  Com- 
monwealth, from  executing  one  of  the  re- 
quirements of  an  act  of  the  General  Assem- 
bly, which  became  a  law  February  14,  1912, 
without  the  Governor's  signature^  on  the 
ground  that  the  Creneral  Assembly  In  pass- 
ing the  said  act  exceeded  its  constitutional 
authority,  and  that  the  act,  therefore,  is  in- 
valid and  confers  no  power  upon  the  de- 
fendant to  perform  the  act  sought  to  be  en- 
joined. 

"The  motion  was  argued  before  the  court 
upon  the  bUl  of  complainant  and  exhibits 
therewith,  upon  the  demurrer  of  the  defend- 
ant, and  upon  the  answer  of  the  defendant, 
together  with  certain  exhibits  filed  therewith. 

"The  f^cts  relative  to  the  said  act  of  the 
General  Assembly  of  February  14,  1912,  are 
as  follows :  The  Legislature  of  Virginia,  at 
its  session  in  1908,  agreed  to  certain  pro- 
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posed  amendmentB  to  tlie  Clonstitntion  of 
Virginia,  and,  as  ordained  In  section  196  of 
the  Constitation  of  1902,  referred  tlie  propos- 
ed amendments  to  the  next  session  of  the 
General  Assembly.  The  Legislature,  at  the 
session  of  1910,  in  compliance  with  the  pro- 
visions of  the  said  section  of  the  Constitu- 
tion, adopted  an  act  agreeing  to  all  of  the 
proposed  amendments  to  the  Ck)nstitation« 
At  the  same  session  of  the  Legislature,  by 
an  act  for  that  purpose,  the  proposed  amend- 
ments were  submitted  to  the  vote  of  the 
people.  Among  the  amendments  so  submit- 
ted were  amendments  to  section  119  and 
section  120  of  the  Ckmstltution  [Code  1901, 
pw  oczxxlz] ;  the  object  of  the  proposed 
amendments  being,  In  the  case  of  section 
119,  to  remove  the  inhibition  against  the  re* 
election  of  commissioners  of  the  revenue  in 
cities  to  succeed  themselves,  and,  in  the  case 
of  section  120,  to  remove  the  same  Inhibi- 
tion as  to  treasurers  In  cities,  so  that  both 
commissioners  of  revenue  and  treasurers  in 
cities  should  become  eligible  for  re-election 
to  the  office  for  the  next  succeeding  term. 
An  amendment  having  a  similar  object  as  to 
treasurers  and  commissioners  of  revenue  in 
the  counties  was  also  submitted  to  the  peo- 
ple at  the  same  time ;  these  two  officers  be- 
ing provided  for  in  section  110  of  the  Consti- 
tution [Code  1904,  p.  cczxxvi],  and  both  be- 
ing embraced  in  the  same  section.  In  pro- 
viding for  the  ballot  upon  which  the  vote 
was  to  be  taken  on  the  amendments  to  sec^ 
tlon  119  and  section  120  of  the  Constitution, 
the  said  act  directed  that  these  two  sections 
should  be  embraced  In  a  single  ballot 

'TThe  Section  so  ordered  by  the  Legisla- 
ture was  held,  and  upon  the  ballot  for  or 
against  amending  sections  119  and  120  of 
the  Constitution  a  majority  of  the  votes 
were  cast  in  the  negative.  The  Legislature 
which  assembled  In  1912  thereupon  passed 
the  act  the  constitutionality  of  which  is  as- 
sailed in  this  proceeding.  That  act  recites 
all  the  proceedings  which  had  been  had  look- 
ing to  the  amendment  of  section  119  and 
section  120;  and  after  reciting  that  the  pro- 
posed amendments  to  the  said  two  sections 
were  coupled  together  in  a  single  ballot,  so 
that  a  separate  vote  could  not  be  had  on 
each  of  said  amendments,  and  that  the  will 
of  the  voters  had,  therefore,  not  been  as- 
certained on  each  of  said  amendments  sep- 
arately, and  after  reciting  that  the  people 
were  entitled,  in  voting  upon  the  said  amend- 
ments, to  have  the  ballot  so  arranged  that  a 
vote  might  be  taken  separately  on  the  amend- 
ments to  each  section,  and  in  order  that  the 
will  of  the  people  could  be  accurately  as- 
certained on  each  of  said  amendments,  they 
should  be  re-submitted  to  the  people,  the 
act  in  question  was  passed. 

"Without  the  preamble  and  preliminary 
recitals,  the  act  itself  consists  of  six  sec- 
tions. The  first  section  provides  that  it 
shall  be  the  duty  of  the  officers  conducting 


the  election  to  be  held  In  November,  1912,  to 
provide  for  a  vote  of  the  people  upon  the 
amendments  to  each  of  the  said  two  sec- 
tions upon  a  separate  ballot  for  each  sec- 
tion. The  second  section  of  the  act  pro- 
vides, in  the  usual  manner,  for  the  counting 
and  return  of  the  ballots.  The  third  sec- 
tion of  the  act  directs  the  Secretary  of  the 
Commonwealth  and  the  State  Board  of  Can- 
vassers to  open  and  canvass  the  returns 
and  submit  to  the  Governor  a  statement 
of  the  result  The  fourth  section  of  the  act 
authorizes  the  Governor  to  publish  the  re- 
sult in  newspapers.  The  fifth  section  of  the 
act  Is  as  follows: 

"'6.  The  Secretary  of  the  Commonwealth 
shall  cause  to  be  sent  to  the  clerks  of  each 
county  and  corporation  as  many  copies  of 
this  act  as  there  are  places  of  voting  there* 
In;  and  it  shall  be  the  duty  of  said  clerks  to 
deliver  the  same  to  the  sheriff  for  distribu- 
tion, whose  duty  it  shall  be  forthwith  to 
post  the  said  copies  at  some  public  place  In 
each  election  district' 

"The  sixth  section  of  the  act  orders  the 
expense  of  conducting  the  Section  to  be  de- 
frayed as  in  the  case  of  the  election  of 
members  of  the  General  Assembly. 

"The  prayer  of  the  bill  filed  in  this  case^ 
and  the  motion  now  made  before  the  courts 
is  to  enjoin  the  Secretary  of  the  Coinmon- 
wealth  from  sending  to  the  clerks  of  the 
counties  and  cities  copies  of  the  act,  as  Is 
directed  In  section  5  just  above  transcribed. 

"It  was  contended  by  the  plaintiff  that 
this  entire  act  is  unconstitutional,  and  that 
the  action  required  of  the  Secretary  of  the 
Commonwealth  will  cause  certain  expense  to 
the  state;  and  therefore  the  complainant,  as 
a  taxpayer  and  citizen,  has  a  right  to  ask 
that  the  Secretary  of  the  Commonwealth 
be  enjoined  from  complying  with  the  provi- 
sions of  section  5  of  the  act.  It  was  claimed 
and  forcibly  argued  on  behalf  of  the  com- 
plainant that  all  the  steps  requiiM  by  sec- 
tion 196  of  the  Constitution  [Code  1904,  p. 
ccLxxil]  had  been  taken,  and  that  the  power 
of  the  Legislature  to  take  any  action  with 
reference  to  the  said  amendments  had  been 
exhausted  when  the  Legislature  of  1910 
adopted  the  act  submitting  the  question  of 
amendments  to  the  people;  that  the  submis- 
sion of  the  amendments  to  both  sections  in 
a  single  ballot  was  valid  and  proper,  and 
was  according  to  precedents  in  submitting 
constitutional  amendments  to  the  people  in 
several  instances  in  past  years;  and  that 
therefore  the  Legislature  of  1912  was  with- 
out constitutional  authority  to  declare  the 
act  of  submission,  passed  by  the  Legislature 
of  1910,  ineffective,  and  by  a  further  act 
again  submit  the  amendments  to  a  second 
vote  of  the  people.  This  question  of  the 
constitutionality  of  the  act  was  argued  very 
exhaustively  and  with  great  ability,  both  on 
behalf  of  the  complainant  and  on  behalf  of 
the  defendant    I  do  not  think,  however,  that 
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tbe  conrtB  shoold  imum  upon  this  questioii  at 
this  time. 

[1]  "When  the  Constitution  of  1902  was 
adopted  or  ordained,  it  became,  by  the  will 
of  the  people  of  Virginia,  the  organic  instm- 
ment  containing  the  permanent  system  or 
frame  of  government  by  which  the  people  of 
the  state  were  thereafter  to  be  governed.  It 
Is  well  established  that  in  the  popular  form 
of  constitutional  goYernment  preyalling  in 
the  states  In  this  country  the  legislative 
power  resides  in  the  Genera^  Assembly  pro- 
vided for  in  the  Constitution,  without  re- 
striction, except  in  so  fftr  as  the  exercise 
of  the  legislative  power  by  the  General  As- 
sembly is  limited  by  the  Constitution  it- 
self. Section  196  of  the  Constitution  is 
intended  to  provide  a  mode  whereby  the 
permanent  frame  of  government  may  be  al- 
tered or  amended.  That  section  calls  for 
three  separate  steps.  One  Legislature  must 
propose  and  agree  to  the  amendment  or 
amendments  and  enter  them  upon  the  jour- 
nals of  each  house  and  refer  the  proposed 
amendments  to  the  General  Assembly  held 
after  the  next  Section  of  members  of  the 
House  of  Delegates,  the  amendments  to  be 
published  for  three  months  previous  to  the 
time  of  such  election,  in  order  to  notify 
the  people  of  their  pendency.  The  next  step 
is  the  action  to  be  taken  by  the  succeeding 
General  Assembly,  whose  duty  it  is  made 
to  vote  upon  the  proposed  amendments ;  and 
if  they  are  again  agreed  to  by  the  Legisla- 
ture the  third  step  required  by  the  Oonstitn- 
tlon  is:  Then  it  shaU  be  the  duty  of  the 
General  Assembly  to  submit  8tt<^  proposed 
amendment  or  amendments  to  the  people^ 
in  such  manner  and  at  such  times  as  it  shall 
prescribe.' 

''In  order  to  amend  the  Constitution  of 
Virginia,  therefore,  concurrent  action,  both 
of  the  Legislature  and  of  the  people  by  their 
vote,  is  required;  and  until  the  final  vote  of 
the  people  is  had  thereon  the  amendment  is 
still  in  process  of  evolution  or  of  enactment 
In  acting  under  section  196»  the  Legislature 
is  not  engaged  in  the  exercise  of  ordinary 
legislative  functions;  that  is,  it  is  not  pass^ 
ing  a  general  statutory  law  for  the  govern- 
ment of  the  people.  In  another  sense,  how- 
ever, the  Legislature  is  engaged  in  perform- 
ing legislative  or  lawmaking  work,  because 
the  making  or  amending  of  a  Constitution 
is  the  establishing  of  the  highest  law  for  the 
people;  but  while  engaged  in  bringing  about 
the  establishment  of  such  a  higher  law  the 
Legislature  is  not  acting  alone,  and  has  no 
power  to  act  alone,  but,  under  section  196 
of  the  Constitution,  the  Legislature  and  the 
people  of  the  9tate  must  act  conjointly;  and 
until  the  result  of  their  Joint  action  is  as- 
certained no  amendment  is  finally  refused 
or  adopted. 

"After  a  careful  examination  of  most  of 
the  authorities  submitted  by  counsel  in  ar- 
gument, there  are  two  principles  of  law 
governing  a  court  of  equity  in  such  a  case 


as  this,  which  seem  to  me  to  be  well  estab- 
lished: 

[2]  "(1)  I  do  not  think  that  a  court  of 
equity,  nor  any  tribunal  of  the  judiciary  de- 
partment of  government,  is  authorized  to 
interfere  with  the  process  of  legislation. 
After  legislation  has  been  completed  and 
its  validity  is  questioned  before  any  court 
in  a  proper  proceeding,  the  duty  of  the 
court  is  to  pass  upon  its  constitutionality, 
wherever  the  rights  of  parties  litigant  de- 
pend upon  the  solution  of  that  question. 
If  a  bill  is  passed  by  both  houses  of  the 
General  Assembly,  and  is  about  to  be  trans- 
mitted to  the  Governor  for  his  veto  or  sig- 
nature, it  is  very  clear  that  the  judiciary 
department  of  the  governnient  could  not  en- 
join the  transmission  of  the  enacted  bill  to 
the  Governor,  on  the  ground  that  it  was 
unconstitutional,  as  such  a  proceeding  would 
manifestly  be  an  imwarranted  interference 
by  the  courts  with  the  constitutional  pro- 
cesses of  the  legislative  department  So,  in 
the  case  at  bar,  the  amending  of  the  Consti- 
tution is  the  making  of  a  permanent  law 
for  the  people  of  the  state,  by  which  they 
are  to  be  governed  In  the  future;  and  the 
courts  cannot  Interfere  to  stop  any  of  the 
proceedings  while  this  permanent  law  Is  in 
process  of  being  made.  If  the  amendment 
is  not  adopted,  of  course,  no  question  will 
ever  come  before  the  court  If,  upon  com- 
pletion of  the  proceedings,  the  validity  of 
the  amendment  is  assailed,  on  the  ground 
that  the  several  provisions  of  the  Constitu- 
tion have  not  been  complied  with,  then  the 
courts  can  pass  upon  the  validity  of  the 
amendment  The  judiciary  department  has 
the  power,  and  it  is  its  duty,  to  pass  upon 
the  validity  of  a  constitutional  enactment 
when  put  in  force,  as  well  as  upon  the  va- 
lidity of  an  act  of  the  Legislature  regularly 
passed  and  put  in  effect. 

W  **&)  It  is  a  well-settled  principle  regu- 
lating the  jurisdiction  of  courts  of  equity 
that  such  courts  will  not,  with  few  excep- 
tions, enjoin  the  holding  of  an  election,  or 
interfere,  by  Its  process  of  injunction,  with 
the  holding  of  an  election.  Under  section 
196  it  is  dear  that  after  the  first  and  the 
next  succeeding  Legislatures  have  both 
agreed  to  the  proposed  amendments  the  Gen- 
eral Assembly  has  no  further  function  to 
perform  than  to  submit  the  proposed  amend- 
ments to  a  vote  of  the  people;  In  other 
words,  to  direct  an  election  to  ascertain  the 
will  of  the  people  upon  the  amendments. 
The  analysis  of  the  act  in  question  here, 
which  I  have  made,  shows  that  this  act  of 
1912,  in  effect  and  substance,  does  nothing 
but  direct  an  election  to  be  held  upon  the 
proposed  amendments  to  section  119  and  sec- 
tion 120  of  the  Constitution.  The  require- 
ment that  the  Secretary  of  the  Common- 
wealth shall  send  out  copies  of  the  act  to 
the  officers  of  the  counties  and  cities  is  pre- 
liminary to,  and  in  aid  of,  the  election  which 
is  to  be  held.    How  can  the  Secretary  of  the 
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Commonwealtli  be  enjoined  from  sending  ont 
copies  of  the  act,  as  he  Is  required  to  do, 
without  Interfering  with  the  election  which 
is  to  be  held?  If  the  election  cannot  be  held 
without  these  copies  of  the  act  being  sent 
out,  then  the  object  of  this  proceeding  is  not 
only  to  interfere  with  an  election,  but  actual- 
ly to  prevent  the  election  being  held.  If  this 
is  not  the  case,  then  it  may  be  said  that 
the  act  of  the  Secretary  is  not  essential,  and 
that  if  he  is  enjoined  the  officers  of  the  coun< 
ties  and  cities  may,  nevertheless,  obtain  copies 
of  the  act  from  other  sources  and  proceed 
with  the  election.  If  this  can  be  done,  then 
the  proposed  injunction  would  be  nugatory, 
and  this  case  presents  only  a  moot  question. 
In  some  cases  the  courts  have  enjoined  the 
holding  of  an  election  in  which  the  property 
rights  of  the  plaintiff  were  in  danger;  but 
that  cannot  be  said  to  be  the  case  here.  I 
think  it  would  be  extending  the  power  of  the 
process  of  injunction  too  far  to  interfere  In 
a  case  of  this  character  to  prevent  an  expres- 
sion of  the  popular  will  by  an  election  or- 
dered to  be  held  under  the  general  election 
laws  of  the  state.  The  court  cannot  say  in 
advance  in  this  case  that  the  property  rights 
of  the  plaintiff  are  affected,  nor  can  it  say 
in  advance  what  might  be  the  result  of  the 
adoption  of  the  amendments  In  general;  for 
the  election  might  result  in  favor  of  those 
voting  against  adoption.  As  the  matter  now 
stands,  the  election  about  to  be  held  will  be 
held  under  the  general  election  laws  of  the 
state,  with  reference  to  a  political  question 
or  matter  of  public  policy,  with  which  the 
judiciary  and  particularly  a  court  of  equity 
cannot  interfere. 

"In  considering  the  questions  just  men- 
tioned, I  have  consulted  more  especially  the 
following  authorities,  which,  it  seems  to  me, 
establish  the  conclusions  which  I  have  reach- 
ed, viz.:  Fletcher  v.  Tuttle,  151  111.  41  [37 
N.  B.  683],  25  U  R.  A.  143  [42  Am.  St  Rep. 
220];  People  ▼.  Mills,  30  C!olo.  262  [70  Pac. 
322];  Granmer  v.  Thorson,  9  S.  D.  140  [68 
N.  W.  202,  33  L.  R.  A.  582] ;  Duggan  v.  Em- 
poria (decided  March,  1911)  84  Kan.  429  [114 
Pac.  235],  which  is  also  reported  in  the  fol- 
lowing series  of  cases  to  which  annotations 
are  appended:  22  Am.  &  Eng.  Ann.  Gas.  p. 
719,  American  Annotated  Gases — Ann.  Gas. 
1912A,  p.  719.  Various  authorities  were  cited 
in  argument;  but  I  have  called  attention  to 
the  foregoing,  because  they  are  the  most  re- 
cent 

"The  case  of  livermore  v.  Waite,  102  Gal. 
113  (36  Pac.  424,  25  L.  R.  A.  312],  seems  to 
sustain  the  power  of  a  court  of  equity  to 
issue  an  injunction  in  a  case  such  as  this; 
but  the  reasoning  of  the  court  and  the  re- 
sult reached  by  it  is,  in  my  opinion,  not  in 
accord  with  the  weight  of  authority,  nor 
with  the  true  principles  which  control  the 
relation  between  the  different  departments 
of  government  under  our  state  Gonstitutions. 

"I  am  of  the  opinion  that  the  injunction 


prayed  for  should  not  be  awarded  In  this 
case,  because  to  do  so  would  be  interfering 
with  the  process  of  legislation  or  constitu- 
tion making,  and  would  be  using  the  author- 
ity of  the  judiciary  department  to  prevent 
the  holding  of  an  election." 

In  addition  to  the  authorities  cited  in  the 
above  opinion,  taking  the  view  that  courts 
have  not,  with  few  exceptions,  the  power  to 
Interfere  with  elections,  see  the  following: 
5  Pom.  Eq.  §f  331,  332;  McGrary  on  Elec- 
tions, §  386 ;  Paine  on  Elections,  |  940 ;  Lamb 
V.  Railroad  Go.,  39  Iowa,  333;  Jones  v. 
Black,  48  Ala.  540;  2  High  on  Injunctions, 
$  1316;  10  Am.  &  Eng.  Ena  L.  (2d  Ed.)  p. 
816;  22  Gyc.  885;  Fleming  v.  Guthrie,  32 
W.  Va.  1,  9  S.  E.  23,  3  U  R.  A.  53,  25  Am. 
St  Rep.  792;  Alderson  v.  Gommissioners, 
32  W.  Va.  640,  9  S.  E.  868,  5  L.  R.  A.  334, 
25  Am.  St  Rep.  840;   Thorson's  Gase,  9  S. 

D.  149,  68  N.  W.  202,  33  L.  R.  A.  582 ;  Wal- 
ton V.  Develing,  61  111.  201;  Shoemaker  v. 
Des  Moines,  129  Iowa,  244,  105  N.  W.  520, 
3  L.  R.  A.  (N.  S.)  382,  and  note;  Parley  v. 
Fogle,  78  S.  G.  570,  59  S.  B.  707 ;  Morgan  v. 
Wetzel  Gounty  Gourt  63  W.  Va.  372,  44  S. 

E.  182 ;  Duggan  v.  Gity  of  Emporia,  84  Kan. 
429,  114  Pac.  235,  Ann.  Ga&  1912A,  719. 

The  authorities  just  cited  not  only  sus^ 
tain  the  views  of  Mr.  Pomeroy  in  respect  to 
the  noninterference  by  the  courts  in  elec- 
tions, and  in  pointedly  saying,  in  section  332 
of  his  work,  supra,  "and  a  Secretary  of 
State  will  not  be  enjoined  from  publishing 
proposed  amendments  to  the  state  Gonstitu- 
tlon,  although  snch  amendments,  if  adopted, 
might  be  invalid,**  but  they  state  well-ground- 
ed reasons  why  courts  of  equity  will  not 
enjoin  the  conducting  of  any  kind  of  elec- 
tion, and  show  that  those  reasons  apply  with 
greater  force  to  an  election  held  on  a  consti- 
tutional amendment  than  in  any  other  case. 
These  authorities,  in  effect,  say:  "Where  the 
people  are  undertaking  to  exercise  the  right 
reserved  to  them  to  change  the  fundamental 
law  under  which  they  live,  if  the  courts  will 
not  (with  few  exceptions)  enjoin  an  ordinary 
election.  It  must  follow  that  they  would  not 
enjoin  an  election  upon  a  proposition  to 
change  the  fundamental  law." 

The  decree  under  consideration  is  affirmed. 

Affirmed. 

(U4  Va.  229) 

OITY  OF  LYNGHBURG  T.  MITGHiaLiL 

et  al. 

(Supreme  Gourt  of  Appeals  of  Virginia.     Nov. 

21.  1912.) 

1.  Watsbs  and  Water  Goubsbs  (|  86*)  — 
Diversion— Actions— Damages. 

In  an  action  for  diversion  of  water  from  a 
stream  by  a  grantee  of  land  injured  thereby 
who  took  an  assignment  of  the  grantor's  right 
of  action,  the  measure  of  damages  is  the  differ- 
ence in  the  market  value  of  the  property  be- 
fore and  after  the  diversion,  -without  any 
redaction  on  account  of  the  reduced  price  paid 
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for  the  property  tgr  plaintiff  because  of  tach 
diyersion. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Gent  Dig.  §  82;  Dec.  Dig.  S 
88.»] 

2.  AfisiONHSNTS  (I  27*>—DivsB8ioif  —  Right 

or  AcnON— ASSIONABIIJTY. 

A  right  of  action  by  the  owner  of  property 
injured  by  a  diversion  of  water  from  a  stream 
may  be  assigned  and  an  action  brought  by  the 
assignee,  although  the  assignee  is  also  a  gran- 
tee of  the  property  who  purchases  at  a  reduced 
price  on  account  of  such  diversion. 

[£}d.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  {  40;    Dec.  Dig.  |  27.*] 

Error  to  Circuit  Court,  Amherst  County. 

Action  by  Mitchell  and  others  against  the 
City  of  Lynchburg.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    Affirmed. 

N.  O.  Manson,  Jr.,  of  Lynchburg,  for  plain- 
tiff in  error.  Aubrey  B.  Strode,  of  Amherst, 
and  Volney  E.  Howard,  of  Lynchburg,  for  de- 
fendants in  error. 

BUCHANAN,  J.  This  action  was  brought 
to  recover  damages  from  the  city  of  Lynch- 
burg for  the  diversion  of  water  from  a  wa- 
ter mill  and  the  land  upon  which  it  is  situ- 
ated. There  was  a  verdict  and  Judgment 
In  favor  of  the  plaintiffs  (defendants  in  er- 
ror here). 

[1]  The  first  error  assigned  is  to  the  ac- 
tion of  the  court  in  giving  instruction  No.  2, 
offered  by  the  plaintiffs,  and  in  refusing  to 
give  instruction  No.  1  asked  for  by  the  de- 
fendant 

The  defendant's  instruction  which  the 
court  refused  to  give  is  in  the  words  fol- 
lowing: 

'The  court  instructs  the  Jury  that,  if  they 
shall  believe  from  the  evidence  that  the 
plaintiff  is  entitled  to  recover,  they  must 
find  for  the  plaintiff  in  an  amount  equal  to 
the  difference  in  the  value  of  the  property 
in  the  declaration  described  before  the  wa- 
ter was  diverted  therefrom,  and  its  value 
after  such  diversion  had  been  completed,  less 
any  reduction  In  the  price  paid  for  the  prop- 
erty hy  the  plaintiff,  hecauae  of  the  diversion 
of  the  water  therefrom  by  the  city.  Any 
amount  found  for  the  plaintiff  is  to  bear  in- 
terest from  the  time  such  diversion  took 
place." 

The  only  substantial  difference  between 
that  instruction  and  No.  2,  given  at  the  in- 
stance of  the  plaintiffs,  is  shown  by  the 
words  in  italics.  The  instruction  given  told 
the  Jury  that  the  measure  of  the  plaintiffs' 
damages,  if  entitled  to  recover,  was  the 
difference  between  the  market  value  of  the 
property  injured  before  the  diversion  and 
its  market  value  after  the  diversion.  By  the 
instruction  refused  the  court  was  asked  to 
tell  the  Jury  that  the  true  measure  of  the 
plaintiffs'  damages  was  the  difference  in 
value  of  the  injured  property  before  the  di- 
version and  its  value  after  the  diversion, 
less  any  reduction  in  the  price  paid  for  the 


property  by  the  plaintiff  because  of  the  di- 
version of  the  water  by  the  defendant 

It  is  conceded  by  the  defendant  that.  If 
the  plaintiffs  had  been  the  owners  of  the 
property  injured  when  the  water  was  di- 
verted, the  instruction  given  by  the  court 
would  have  been  correct,  but  its  contention 
is  that  since  the  plaintiffs'  evidence  tended 
to  show  that  the  market  value  of  the  prop- 
erty before  the  diversion  was  from  ^10,000 
to  $15,000,  and  it  appeared  that  the  plain- 
tiffs had,  since  the  diversion,  purchased  the 
property  for  $4,375,  a  sum  much  less  than 
they  would  have  had  to  pay  for  the  property 
but  for  the  diversion,  therefore  they  have  re- 
ceived, in  effect  compensation  for  the  dam< 
ages  done  by  the  diversion  to  the  extent  of 
the  difference  between  what  the  property 
was  worth  before  the  diversion  and  the  con- 
sideration paid  for  it  by  the  plaintiffs. 

It  is  true  the  plaintiffs  acquired  the  prop- 
erty after  the  water  had  been  diverted  by 
the  dty  for  a  much  less  price  than  the  tes- 
timony tends  to  show  it  was  worth  before  the 
diversion.  The  owners  of  the  property  at 
the  date  of  the  diversion  subsequently  con- 
veyed it  to  the  plaintiffs,  and  assigned  to 
them  all  their  rights  to  and  claim  for  the 
damages  resulting  from  the  diversion.  The 
plaintiffs  were  thus  clothed  as  grantees  and 
assignees  with  all  the  rights  which  belonged 
to  the  owners  of  the  property  at  the  time  of 
the  diversion,  and  had  the  right  to  recover 
damages  resulting  from  the  diversion.  Nor- 
folk ft  Western  R.  Co.  ▼.  Read,  87  Va.  185,  12 
S.  B.  395;  Tyler,  Receiver,  v.  Ricamore,  87 
Va.   466,   12   S.   B.  709;   Code,  i  2860. 

The  plaintiffs  having  acquired  all  the  rights 
of  the  original  owners  to  the  damaged  prop- 
erty and  to  the  damages  resulting  from  the 
diversion  of  the  water,  there  is  no  reason 
why  the  plaintiffs  are  not  entitled  to  recover 
the  damages  which  the  original  owners  might 
have  recovered.  The  consideration  paid  by 
the  plaintiffs  for  the  property  and  rights 
acquired  by  them  could  neither  decrease  nor 
increase  the  defendant's  liability  for  di- 
verting the  water,  and  could  in  no  way  af- 
fect the  measure  of  the  plaintiffs'  recovery. 
The  diversion  of  the  water  by  the  defend- 
ant city  being  permanent,  as  is  conceded,  the 
trial  court  neither  erred  in  giving  instruc- 
tion No.  2  asked  for  by  the  plaintiffs,  nor 
in  refusing  to  give  the  defendant's  instruc- 
tion No.  1.  See  Famham  on  Waters  ft  Water 
Rights,  §§  510,  514 ;  3  Sedgwick  on  Damages, 
I  941. 

[2]  The  next  error  assigned  is  to  the  re- 
fusal of  the  court  to  set  aside  the  verdict 
because  it  was  contrary  to  the  law  and  the 
evidence. 

Under  this  assignment  of  error,  it  is  in- 
sisted that  an  action  for  damages  for  the 
diversion  of  water  can  only  be  brought  by 
the  person  who  had  the  legal  title  to  the 
real  estate  injured  at  the  time  of  the  diver- 
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slon,  and  cannot  be  maintained  by  a  grantee 
of  tbe  land  or  the  assignee  of  the  damages. 

If  it  be  conceded  that  the  plaintiffs  by 
their  purchase  of  the  property  injured  did 
not,  as  grantees  of  the  real  estate,  become 
entitled  to  the  damages,  they  did  acquire  by 
assignment  all  their  grantor's  claim  to  the 
damages,  and  were  therefore,  as  assignees  of 
their  vendor's  rights,  clearly  entitled  under 
our  decisions  to  recorer  the  same. 

In  Norfolk  &  Western  R.  Go.  v.  Read,  su- 
pra, it  was  held  that  a  right  of  action  against 
a  common  carrier  for  injury  to  goods  while 
in  the  course  of  transportation  was  assign? 
able. 

And  in  Tyler,  Receiver,  y.  Ricamore,  su- 
pra, it  was  held  that  a  right  of  action  against 
a  railroad  company  for  negligently  setting 
ilre  to  real  property  was  assignable. 

This  seems  to  be  the  rule  in  many,  if  not 
most,  of  the  states.  See  4  Gyc.  24,  and 
notes,  where  numerous  cases  are  cited.  In- 
deed, as  we  understand  the  reply  brief  of  the 
defendant,  it  does  not  controvert  the  general 
proposition  that  the  assignee  of  the  damages 
in  question  would  be  entitled  to  recover  all 
that  his  assignor  could  have  recovered,  if 
such  assignee  were  a  person  other  than  the 
vendee  of  the  land,  who  had  purchased  it 
at  a  decreased  price  because  of  the  diversion 
of  the  water.  As  before  stated,  it  is  wholly 
immaterial  in  our  opinion  to  the  defendant 
city  whether  the  assignee  of  such  damages 
is  the  purchaser  of  the  land,  or  it  was  pur- 
chased by  some  other  person,  or  the  land 
still  remained  the  property  of  the  assignor. 
The  defendant  is  only  responsible  for  the 
damages  which  have  resulted  from  the  diver- 
sion of  the  water  by  it,  and  it  is  a  nmtter 
of  no  concern  to  it  to  whom  it  is  required 
to  pay  them,  or  what  the  assignee  paid  for 
them,  provided  the  city's  payment  protects  it 
from  any  further  liability  on  that  account 

Another  ground  relied  on  for  setting  aside 
the  verdict  of  the  Jury  is  that  it  is  excessive. 

The  plaintiffs  introduced  three  witnesses 
who  knew  the  mill  property  and  who  were 
competent  to  express  an  opinion  as  to  the 
value  of  the  property  (2  Lewis  on  Eminent 
Domain  [2d  Ed.]  t  437),  who  stated  that 
with  the  water  undiverted  the  property  was 
worth  $10,000  to  $15,000  (varying  in  their 
estimates  between  those  two  sums),  and  that 
by  the  diversion  of  the  water  the  property 
was  reduced  in  value  from  one-half  to  three- 
fourths.  It  further  appeared  that  it  requir- 
ed nearly  8,000,000  of  gallons  of  water  daily 
to  run  the  mill  at  its  full  capacity;  that 
the  dam  in  which  the  defendant  collected 
the  water  held  600,000,000  gallons;  that  its 
pipes  for  conveying  the  water  from  the 
dam  to  the  city  had  capacity  to  carry  daily 
8,000,000  gallons,  to  meet  the  future  require- 
ments of  the  city,  and  had  since  the  diver- 
sion been  conveying  to  the  city  between  3,- 
000,000  and  4,000,000  gallons.  The  evidence 
of  the  plaintiffs  further  tended  to  prove  that 


during  the  late  summer  and  early  fall  months^ 
the  period  during  which  there  was  most 
gMnding  to  do  at  the  mill  and  the  stream 
diverted  was  generally  lowest,  the  mill,  on 
account  of  the  diversion,  could  not  l)e  run 
more  than  one-third  to  one-half  the  day  if 
the  season  was  dry. 

The  defendant  introduced  evidence  tending 
to  prove  the  price  at  which  the  mill  had 
rented  before  and  after  the  diversion;  that 
in  dry  seasons,  before  the  diversion,  the  mill 
had  frequently  to  be  shut  down  for  want  of 
water;  that  in  wet  seasons  the  water  divert- 
ed did  not  interfere  with  the  running  of  the 
mill.  This  and  other  evidence  offered  by 
the  defendant  tended  to  show  that  the  prop- 
erty was  not  as  valuable  before  the  diver- 
sion, and  that  the  injury  done  by  the  diver- 
sion was  not  so  great,  as  stated  by  the 
plaintiffs'  witnesses.  But,  if  the  Jury  be- 
lieved the  plaintiffs'  witnesses  as  to  the 
value  of  the  mill  property  before  and  after 
diversion,  there  was  sufltoient  evidence  in 
the  cause  to  sustain  their  verdict 

The  court  is  of  opinion  that  there  is  no 
error  in  the  Judgment  complained  ol^  and 
that  It  should  be  affirmed. 

Affirmed. 

014  Vm,  17D 
CHBSAPEAKB  &  O.  RT.  CO.  v.  MATHEWS. 

(Supreme  Court  of  Appeals  of  Tliginia.    Nov. 

21,  1912.) 

1.  EviDsncs  (I  471^)  —  Opinions^-Cowclu- 
BioNs  OR  Facts. 

Id  an  action  by  a  pesBon  injured  by  step- 
ping into  a  hole  in  a  passageway  from  a  rail- 
road station  acroes  the  traclc&  the  testimony 
of  plaintiff  that  she  was  careful  in  crossing  the 
tracks  did  not  violate  ^e  rule  against  opinion 
evidence,  since  it  was  not  a  conclusion,  but  a 
description  of  what  she  did. 

[Ed.  Note.~For  other  cases,  see  Evidence. 
Cent.  Dig.  |i  2149-2185 ;    Dec.  Dig.  9  471.*] 

2b  E)vinENCB  (J  471^)— OPINIONS  —  SnnjBCTa 
OF  Opinion  evidence  in  General. 

Testimony  of  a  witness   in  answer  to  a 

Siestion  whether  there  was  a  light  near  enough 
e  place  of  an  injury  to  light  It  up,  that  there 
was  not,  and  that  the  nearest  light  was  at  an- 
other crossing  did  not  violate  the  rule  as  to 
opinion  evidence. 

[B3d.  Note.— For  other  cases,  see  Evidence^ 
Cent  Dig.  §f  2149-2185 ;   Dec.  Dig.  §  471.^1 

3.  Appeal  and  Erbok  (|  1050*)— Haucless 

BBBOB— E#VIDENCE. 

Where  a  witness  testified  that  he  put  a 
board  over  a  hole  in  a  passageway  from  a  rail- 
road station,  it  was  not  error  to  permit  him  to 
testify  that  he  did  this  to  prevent  the  danger 
of  any  person  getting  hurt,  since  the  jury  would 
have  understood  that  this  was  the  purpose 
without  such  testimony. 

[Ed.  Note.— B\>r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1068,  1068,  4153-4157, 
4166;    Dec.  Dig.  §  1050.»J 

4.  Carriers  (§  321^>— Approaches  to  Sta- 
tions—Actions FOR  Injuries  —  Instruc- 
tions. 

In  an  action  by  a  person  injured  by  step- 
ping into  a  hole  in  a  passapreway  leading  from 
a  railroad  station,  an  instruction  that  if  de- 
fendant was  guilty  of  negligence,  and  its  neg- 
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Ugenoe  wm  the  sole  proximate  canee  of  plain- 
tififs  injuriefl,  the  verdiet  shoold  be  for  plain- 
tiif,  was  not  erroneous. 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent  mg.  §§  1247,  1326-1836,  1343;  Dec.  Dir 
I  321.*]  . 

6.  CABBIER8  ($  321*)— APPB0ACHS8  TO  STA- 
TIONS—ACTIONS FOB  INJUBIBS  —  InSTBUC- 
TION8. 

An  instruction  in  such  action  that,  while 
the  ^'ury  should  find  for  plaintiff  if  defendant's 
negligence  was  the  sole  proximate  cause  of  the 
injury,  the  injury  mast  have  been  directly  due 
to  8u<di  negligence  alone,  and  not  to  the  con- 
curring negligence  of  plaintiff  and  defendant, 
was  proper,  and  not  to  defendant's  prejudice. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §i  1247,  1826-1336,  1843 ;  Dec.  Dig. 
S  321,*] 

6.  Oabbiebs  (S  821*)  —  Appboaohss  to  Sta- 
tions—Actionb  won  Injubixs  —  Instbuo- 

TIONS. 

Where  the  size  and  character  of  the  hole 
in  the  passageway  from  a  station  was  varying- 
ly  stated  by  the  witnesses,  an  instruction  that 
defendant  was  not  responsible  for  injuries  suf- 
fered through  slight  obstructions  and  depres-. 
sions,  but  that  the  jury  should  determine  wheth- 
er such  defects  were  slight  or  serious,  was  not 
erroneouiL  since  the  nature*  size,  and  character 
of  the  hole  was  for  the  jury  under  the  evidence, 
and  the  instruction  merely  authorized  them  to 
determine  its  physical  characteristics. 

[Bd.  Note.— For  other  cases,  see  Carrien, 
Cent  Dig.  H  1247«  1826^1336,  1343;   Dec  Dig. 

5  321.*] 

7.  Gabbubs  (S  286*)— Affboaohes  to  Stbps^ 
Duty  or  Company. 

If  the  imperfections  in  a  passageway  from 
a  railroad  station  were  slight  and  trifling,  the 
company  was  not  guilty  of  failing  to  provide  a 
reasonably  safe  passageway,  but  if  the  defect, 
in  the  opinion  of  the  jury,  was  serious  and  the 
hole  dangerous,  there  was  a  breach  of  Its  duty. 

[£2d.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |§  114^1148,  1160-1152;  Dec  Dig. 
I  286.*] 

8.  Oarbiebs  (I  286*)— AppBOACirss  to  Sta- 
tions—Actions FOB  INJUBIKS— E>YIDBNCB. 

Where  there  was  evidence  that  there  was 
a  hole  in  a  passageway  from  a  railroad  station 
from  fkve  to  seven  inches  wide,  and  from  four 
to  Gve  inches  deep,  whidi  had  existed  for  two 
weeks  and  perhaps  longer,  the  verdict  against 
the  company  in  an  action  for  injuries  was  not 
contrary  to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1142-1148^  1160-1152 ;  Dec.  Dig. 
I  286.*] 

0.  Cabbiebs  (I  286*)— Appboaohks  to  Steps 
-Doty  of  Company. 

It  is  the  duty  of  a  railroad  company  to 
provide  reasonably  safe  approaches  and  walk- 
ways for  the  use  of  passengers  and  those  ac- 
companying them  to  and  from  its  stations. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1142-1148^  1150-1152 ;   Dec.  Dig. 

Error  to  Circuit  Court,  Augusta  County. 

Action  by  Mrs.  Mathews  against  the  Ches- 
apeake &  Ohio  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Affirmed. 

J.  M.  Perry,  of  Staunton,  for  plaintiff  in 
error,    A.  L.  Hughson,  of  Roanoke,  and  Curry 

6  Curry,  of  Staunton,  for  defendant  in  error. 


KEITH,  P.  Mrs.  Mathews  accompanied  a 
friend  who  was  to  take  passage  on  a  train 
of  the  Chesapeake  &  Ohio  Railroad  to  the 
station,  and,  her  companion  having  boarded 
the  train,  Mr&  Mathews  walked  from  the 
railroad  station  along  the  platform,  and  at- 
tempted to  cross  the  railroad  track  at  a 
passageway.  She  claims  that,  the  night 
being  dark  and  no  sufficient  light  being  pro- 
vided, her  left  foot  went  Into  a  hole  in  the 
crossing,  and  caused  her  to  fall,  and  her 
foot  and  ankle  were  very  seriously  injured. 
For  these  injuries  she  brought  suit,  and  re- 
covered a  ver^ct  and  Judgment  for  ^,* 
500.  During  the  trial  exceptions  were  taken 
to  the  rulings  of  the  court,  and  the  case  is 
before  us  upon  a  writ  of  error  awarded  to 
the  railroad  company. 

[1-^]  It  is  assigned  as  error  that  the 
plaintiff  In  her  own  behalf  was  permitted 
to  testify  that  her  conduct  in  crossing  the 
track  was  "careful";  that  one  of  platntlfTs 
witnesses  was  asked  this  question:  "Was 
there  any  permanent  light  near  enough  to 
this  walkway  to  light  it  up?"  to  which  he 
replied,  'There  was  not,  the  nearest  light 
was  up  there  at  the  other  crossing,*'  and 
that  the  court  permitted  one  of  defendant's 
witnesses,  upon  cross-examination  by  plain- 
tUT's  counsel,  to  answer  the  following  ques- 
tion: "You,  as  I  understand,  put  that  board 
oyer  that  hole  so  that  there  wouldn't  be  any 
danger  of  anybody  getting  hurt  by  it  That 
Is  what  you  put  it  over  for?"  The  error 
assigned  with  respect  to  these  rulings  Is  that 
it  was  for  the  Jury  to  say  whether  or  not 
the  plaintiff  was  careful,  and  whether  or  not 
the  light  was  sufficient  In  other  words, 
they  present  the  constantly  recurring  ob- 
jections to  what  is  called  "opinion"  evidence. 

The  general  subject  was  considered  in 
Hot  Springs  Co,  v.  Bevercomb,  110  Va.  240, 
65  S.  E.  557,  and  we  refer  to  the  opinion 
In  that  case  and  to  the  authorities  there 
cited. 

In  Hardy  v.  Morrill,  56  N.  H.  241,  22  Am. 
Rep.  441,  Chief  Justice  Foster  says:  "Opin- 
ions concerning  matters  of  dally  occurrence, 
and  open  to  common  observation,  are  receiv- 
ed from  necessity;  and  any  rule  which  ex- 
cludes testimony  of  such  a  character,  and 
fails  to  recognize  and  submit  to  that  necessi- 
ty, tends  to  the  suppression  of  truth  and 
the  denial  of  Justice.  The  ground  upon 
which  opinions  are  admitted  In  such  cases 
is  that  from  the  very  nature  of  the  subject 
in  Issue  it  cannot  be  stated  or  described  In 
such  language  as  will  enable  persons,  not 
eyewitnesses,  to  form  an  accurate  Judgment 
in  regard  to  It  How  can  a  witness  describe 
the  weight  of  a  horse,  or  his  strength,  or  his 
value?  Will  any  description  of  the  wrin- 
kles of  the  face,  the  color  of  the  hair,  the 
tones  of  the  voice,  or  the  elasticity  of  step 
convey  to  a  Jury  any  very  accurate  impres- 
sion as  to  the  age  of  the  person  descrlb- 
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ed?  And  so,  also,  In  the  investigation  of 
mental  and  psychological  conditions — be- 
cause it  is  impossible  to  convey  to  the  mind 
of  another  any  adequate  conception  of  the 
truth  by  a  recital  of  visible  and  tangible 
apiiearances,  because  you  cannot  from  the 
nature  of  the  case  describe  emotions,  s^iti- 
ments,  and  affections  which  are  really  too 
plain  to  admit  of  concealment,  but,  at  the 
same  time,  Incapable  of  description — ^the 
opinion  of  the  observer  is  admissible  from 
the  necessity  of  the  case,  and  witnesses  are 
permitted  to  say  of  a  person,  'He  seemed 
to  be  frightened;'  *he  was  greatly  excited;' 
*he  was  much  confused;'  lie  was  agitated;' 
'he  was  pleased;'    *he  was  angry.' " 

In  Greenleaf  on  Evidence  (15th  Ed.)  §  440, 
note,  it  is  said:  "Generally  opinions,  like 
other  testimony,  are  competent  in  the  class 
of  cases  in  which  they  are  the  best  testi- 
mony; as  where  a  mere  description,  with- 
out an  opinion,  would  generally  convey  a 
fery  Imperfect  idea  of  the  force,  meaning, 
and  inherent  character  of  the  things  de- 
scribed." 

We  need  not  go  beyond  the  limits  of  this 
case  for  an  illustration.  How  could  the 
witness  have  communicated  to  the  minds 
of  the  Jury  the  precise  degree  of  efficiency  of 
the  lights  in  use  at  the  crossing  in  question? 
He  could  state  their  position,  their  distance 
from  the  crossing,  and  could,  perhaps,  have 
measured  their  intensity  with  respect  to 
their  candle  power,  and  yet  have  given  the 
jury  but  little  aid  in  reaching  a  right  con- 
clusion as  to  whether  or  not  the  lights 
were  sufficient  to  accomplish  the  purpose  for 
which  they  were  designed — that  is,  to  afford 
a  reasonable  light  for  those  who  were  to 
cross  the  railroad  track  at  a  particular 
point 

With  reference  to  the  testimony  of  the 
defendant  in  error  that  she  was  *'careful," 
we  do  not  think  this  offends  against  the 
rule  as  to  opinion  evidence.  When  the  wit- 
ness speaks  of  her  conduct  as  being  "care- 
ful," she  is  not  stating  a  legal  conclusion, 
but  is  describing  what  she  did — as  though 
she  had  said,  "I  was  walking  rapidly,"  or 
"slowly."  She  means  that  she  was  cau- 
tious, circumspect  Her  answer  to  the  ques- 
tion was:  "I  didn't  go  across  very  often, 
but  I  was  always  very  careful,  and  had 
gotten  behind  the  rest  because  I  was  care- 
ful, and  they  had  gone  on  and  gotten  ahead, 
because  they  were  familiar  and  went  across, 
and  I  was  careful  for  fear  I  might  fall,  and 
got  across  the  rail,  and  didn't  know  there 
was  anything,  couldn't  see,  but  could  see 
the  glint  of  the  rail  distinctly,  and  stepped 
•ver  that,  and  went  on.  Then  my  foot  went 
down,  and  I  fell."  She  is  stating  a  mental 
process  which  found  expression  in  her  con- 
duct But,  apart  from  all  of  this,  we  think 
it  would  be  too  nice  and  severe  an  applica- 
tion of  the  rule  against  opinion  evidence 
to  hold  this  to  be  reversible  error. 


With  respect  to  the  statement  of  the  wit- 
ness, that  he  put  a  board  over  the  hole  so 
that  there  wouldn't  be  any  danger  of  any- 
body getting  hurt  by  it,  there  is  no  merit  in 
the  objection.  If  he  had  stopped  after  stat- 
ing the  fact  that  he  put  the  board  over  the 
hole,  everybody  who  hieard  his  testimony 
would  have  inferred,  without  his  stating  it, 
that  the  act  was  done  in  order  to  obviate  the 
danger  of  injury  to  some  person  using  the 
passway. 

[4]  The  court  in  its  first  instruction  told 
the  jury  that  "if  they  believe  from  the  evi- 
dence in  this  case  that  the  defendant  com- 
pany was  guilty  of  negligence,  as  charged 
in  either  count  of  the  declaration  in  this 
case,  and  that  such  negligence  of  the  said 
defendant  company  was  the  sole  proximate 
cause  of  the  plaintiff's  injuries,  then  they 
ought  to  find  a  verdict  for  the  plaintiff." 

This  instruction  we  think  is  free  from  er- 
ror. 

[6]  The  court,  of  its  own  motion,  after- 
wards instructed  the  jury  that  in  telling 
them  in  instruction  No.  1  that  they  should 
find  for  the  plaintiff  if  they  believed  that 
the  defendant's  negligence  was  the  sole  prox- 
imate cause  of  the  injury.  "The  court  in- 
tends to  tell  you  that  the  Injury  must  be 
directly  due  to  the  negligence  of  the  de- 
fendant alone,  and  not  partly  to  the  negli- 
gence of  the  plaintiff — that  is  to  say,  there 
must  not  have  been  concurring  negligence  of 
plaintiff  and  defendant  which  occasioned 
the  injury.'*  This  Instruction  was  proper, 
and  certainly  not  to  the  prejudice  of  plain- 
tiff in  error. 

[6]  The  court  also  of  its  own  motion  told 
the  jury  that,  "although  they  are  elsewhere 
instructed  that  the  defendant  is  not  respon- 
sible for  injuries  suffered  through  slight  ob- 
structions, worn  places,  burnt  places  and 
depressions,  yet  they  are  to  determine  from 
the  evidence  whether  or  not  such  defects 
and  imperfections  are  slight  or  serious  un- 
less otherwise  directed.**  This  is  objected 
to  upon  the  ground  that  it  left  to  the  jury 
the  determination  of  a  question  of  law— 
whether  or  not  the  depression  was  such  as 
to  render  the  crossing  not  in  a  reasonably 
safe  condition.  For  this  position  plaintiff 
in  error  relies  upon  Richmond  v.  Lambert, 
111  Va.  174,  68  S.  E.  276. 

In  that  case,  which  was  an  action  for 
an  injury  sustained  by  reason  of  an  alleged 
defect  in  one  of  the  sidewalks  of  the  city  of 
Richmond,  it  is  said:  "It  is  sufficient  if  the 
streets  are  in  a  reasonably  safe  condition 
for  travel  in  the  ordinary  modes,  with  or- 
dinary care,  by  day  or  night.  Whether  or 
not  they  are  in  such  condition  is  to  be  de- 
termined by  the  circumstances  of  the  par- 
ticular case.  If  the  evidence  is  clear  and 
without  conflict  as  to  the  nature,  size,  char- 
acter, and  use  of  a  step  which  encroaches 
upon  a  sidewalk,  then  it  becomes  a  question 
of  law  to  be  decided  by  the  court  whether 
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or  not  It  l8  snch  an  obstmctlon  as  to  ren- 
der the  city  liable  for  an  Injury  resulting 
therefrom." 

[7]  But  this  case  is  altogether  different 
Here  the  nature,  size,  and  character  of  the 
hole  in  the  crossing  is  varyingly  stated  by 
the  witnesses.  It  was  for  the  jury  to  say 
from  the  evidence  before  them  what  was 
the  nature,  size,  and  character  of  the  hole 
which  caused  the  injury,  and  in  telling  the 
jury  it  was  for  them  to  determine  ftom  the 
evidence  whether  the  defects  or  imperfec- 
tions were  slight  or  serious,  the  instruction 
referred  to  their  physical  characteristics  as 
disclosed  by  the  evidence.  If  the  imper- 
fections were  shown  by  the  evidence  to  be 
slight  and  trifling,  then  the  defendant  had 
not  been  guilty  of  the  want  of  ordinary  care 
in  failing  to  provide  a  reasonably  safe  pas- 
sageway across  its  tracks  for  those  going  to 
or  from  its  trains.  If  the  defect  was  more 
serious— that  is,  if  the  hole  were  broader, 
deeper,  or  more  dangerous  in  the  opinion  of 
the  jury — ^then  there  would  have  been  a 
breach  of  duty  upon  the  part  of  the  railroad 
company  for  which  it  would  be  responsible 
in  damages. 

[8]  This  brings  us  to  a  consideration  of  the 
motion  to  set  aside  the  verdict  as  contrary 
to  the  evidence.  As  we  have  said,  there  is 
diversity  among  the  witnesses  with  respect 
to  the  size  and  character  of  this  hole.  One 
of  the  witnesses  for  the  defendant  In  error, 
after  having  testified  that  the  walkway  was 
laid  with  pieces  of  timber  about  6  inches 
by  2%  inches,  so  as  to  make  a  walkway 
up  level  with  the  tracks,  with  spaces  of 
about  an  inch  between  the  planks,  that  it 
was  very  much  traveled,  and  that  there  was 
a  constant  stream  of  passengers  in  train 
time,  testifying  as  to  the  condition  of  the 
walkway  at  the  time  of  the  accident,  says: 
*There  was  a  hole  between  two  of  these 
pieces,  evidently  burnt  out  at  first,  when  it 
first  came,  and  the  cinders  were  under  there. 
It  had  evidently  been  worn  too.  Ejugines 
take  water  there,  stand  over  that,  and  fire 
had  got  out  of  the  box,  and  dropped  down  on 
two  of  these  planks,  and  there  was  a  space 
about  that  long  [indicating]  burnt  about  three 
inches  wide  and  a  little  pile  of  cinders  had 
got  down  through.  The  space,  I  suppose,  was 
larger  than  that  [indicating];  kind  of  round 
place  at  the  end  of  that  burnt  through. 
There  was  a  crack  there  before,  but  it  just 
widened  it  out  and  made  a  hole  there  about 
as  big  as  my  head,  something  like  that,  say 
from  five  to  seven  inches,  something  like 
that  across.**  Being  asked  what  was  the 
condition  of  the  hole  when  he  saw  it  the 
next  morning,  he  answered:  "Just  a  hole 
burnt  through  there;  at  least,  the  planks 
burnt  through  so  it  made  a  hole  through 
down  to  the  ties  below.  Q.  Then  the  hole 
was  clear  through  the  plank?    A.  Tes,  sir." 

[9]  The  passway  was  even  with  the  top  of 


the  rails,  a  space  being  left  between  the  rail 
and  the  timbers  in  which  the  flanges  of  the 
wheels  upon  the  engines  and  cars  moved. 
The  hole,  therefore,  going  down  to  the  ties, 
must  have  been  from  four  to  five  inches  in 
depth.  If  the  jury  believed  the  witnesses  for 
the  plaintiff,  as  they  very  properly  may  have 
done,  then  we  have  a  hole  from  five  to  seven 
Inches  wide  and  from  four  to  five  inches  deep, 
and  we  cannot  say  that  such  a  defect  was 
so  slight  as  not  to  constitute  actionable  neg- 
ligence upon  the  part  of  the  plaintiff  in  er- 
ror. TJhe  railroad  company  knew,  or  should 
have  known,  of  the  existence  of  this  de- 
fect It  was  in  a  public  and  much  used 
place.  It  had  existed  for  two  weeks,  or 
perhaps  longer ;  and  that  it  was  the  duty  of 
the  railroad  company  to  provide  reasonably 
safe  approaches  and  walkways  for  the  use 
of  its  passengers  and  those  who  accompany 
them  to  and  from  its  stations  is  too  well  es- 
tablished to  need  authority  in  its  support, 
and  is,  indeed,  not  disputed  in  this  ease. 

Upon  the  whole  case  we  are  of  opinion 
that  there  Is  no  error  in  the  judgment  of  the 
circuit  court,  which  is  affirmed. 

Affirmed. 

(114  Va.  3X2) 

SOUTHERN  RY.  CO.  v.  DARNELL'S 

ADM'X. 

(Supreme  Court  of  Appeals  of  yirginla.    Nov. 

21,  1912.) 

1.  Master  and  Sebvant  (§  137*)— Injubt  to 
BmplotA— Negligence. 

Where,  on  a  dark  night,  employ^  in 
charge  of  a  road  engine  standing  in  a  switch- 
yard, without  light  or  signal  or  excuse  for  the 
absence  of  such  warnings,  started  to  proceed 
with  it  on  the  main  line  to  a  distant  station 
far  beyond  the  :^ard  limitB,  and  in  doing  so 
ran  over  an  engineer  working  about  another 
engine  standing  upon  a  nearby  parallel  track, 
though  they  knew  of  his  probable  presence  at 
that  point,  they  were  guilty  of  culpable  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  «  269,  270,  273,  274,  277, 
278;    Dea  Dig.  |  137.*] 

2.  Negligence  (§  I*)— What  Constitutes. 

Every  case  of  negligence  is  controlled  by 
its   own  peculiar  facts  and  circumstanceB. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §  1;   Dec.  Dig.  §  I.*] 

3.  Master  and  Servant  (i  265*) — Injury 
TO  Employ^— Contributory  Negligence- 
Burden  OF  Pboof. 

In  an  action  against  a  railroad  company 
for.  the  death  of  an  engineer  from  being  struck 
by  an  engine  negligently  run  on  the  main  track, 
while  he  was  working  about  his  engine  which 
was  standing  on  a  parallel  track,  &e  burden 
of  establishing  contributory  negligence  was  on 
the  defendant. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ||  877-OOS,  055;  Dec.  Dig. 
I  265.*] 

4.  Trial  (|  156*)— Demurrer  to  Evidenob— 
Effect. 

Where,  in  a  personal  injury  case,  the  evi- 
dence of  plaintifrs  alleged  contributory  negli- 
gence is  conflicting  and  defendant,  by  demur- 
ring to  the  evidence,  withdraws  that  question 
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from  the  Jury,  the  court  must  find  plaintiff  not 
guilty  of  contributory  negUgence  if  the  Jury 
might  have  so  found. 

[Ed.  Note.— For  other  caaes,  see  Trial,  Cent 
Dig.  §1  8&l-^56:   Dec.  Dig.  §  156.*] 

Brror  to  Circuit  Court,  Shenandoah  Coun- 

ty. 

Action  by  Lizzie  Darnell,  as  admlnlstra* 
trlz,  against  the  Southern  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant 
brings  error.     Affirmed. 

Downing  &  Weaver,  of  Front  Royal,  for 
plaintiff  In  error.  Tavenner  &  Badserman, 
of  WlKMlstock,  for  defendant  In  error. 

HARBISON,  J.  This  action  was  brought 
by  liszie  Darnell,  as  administratrix  of  her 
husband,  Walter  Darnell,  deceased,  to  recov- 
er of  the  Southern  Ballway  Company  dam- 
ages for  the  death  of  her  intestate,  alleged 
to  have  beai  caused  by  the  negUg^x*e  of 
the  defendant  company. 

Upon  the  trial  there  was  a  demurrer  to 
the  evidence  filed  by  the  defendant,  which 
was  overrule  and  judgment  given  in  favor 
of  the  plaintiff  for  the  damages  ascertained 
by  the  jury.  This  judgment  we  are  asked 
to  review. 

{11]  Applying  the  principles  applicable 
where  there  is  a  demurrer  to  the  evidence, 
the  record  shows  that  the  deceased  was  a 
locomotive  engineer  who  had,  for  some  years 
prior  to  the  accident,  run  a  local  freight 
train  from  Strasburg  to  Manassas  and  re- 
turn, leaving  Strasburg  in  the  morning  and 
returning  the  evening  of  the  next  day.  On 
the  morning  of  the  accident,  Darnell's  train 
was  standing  in  its  customary  place  on  what 
is  called  the  ''cinder  track,"  which  nms  par- 
allel with  and  very  close  to  the  main  line  of 
the  defendant  company  and  within  the  lim- 
its of  what  was  familiarly  known  as  the 
"Strasburg  yards."  Uls  train  was  headed 
east  and  was  scheduled  to  leave  for  Manas- 
sas at  7  o'clock.  At  this  time  there  was 
standing  at  rest  on  the  main  line  a  road  en- 
gine, which  had  been  used  on  the  yards  for 
switching  purposes,  also  headed  east,  the  di- 
rection that  Darnell's  train  was  going.  The 
presence  of  this  engine  was  not  known  to 
Darnell;  the  darkness  of  the  morning  (be- 
fore dawn)  preventing  Its  being  seen. 

Under  the  rules  of  the  company  it  was  the 
duty  of  Darnell  to  report  a  sufficient  time 
in  advance  of  the  departure  of  his  train-  to 
enable  him  to  inspect  his  engine,  to  see  that 
it  was  in  safe  and  proper  condition,  equipped 
with  an  adequate  supply  of  fuel  and  water, 
and  in  all  respects  ready  for  its  prompt  de- 
parture at  7  o'clock.  Accordingly  Darnell, 
being  called  by  the  company  for  duty  be- 
tween 6  and  6  o'clock  of  a  very  dark  Janu- 
ary morning,  proceeded,  with  light  in  hand, 
by  the  usual  and  only  practicable  route  al- 
ways pursued  by  himself  and  the  other  em- 
ployes of  the  company  to  his  post    Uls  first 


duty  was  to  go  to  the  company's  toolhouse 
for  the  necessary  tools  needed  on  his  trip. 
This  house  was  located  on  the  south  side  of 
the  tracks,  and  after  getting  his  tools  he 
could  not  reach  his  engine  without  crossing 
trades  and  walking  on  the  main  track  to 
his  engine,  the  cylinder  cock  of  which  he 
found  leaking  and  emitting  large  volumes  of 
steam.  While  thus  enveloped  in  the  dark- 
ness and  additionally  obscured  by  the  steam, 
the  road  engine  which  was  standing  forward 
upon  the  main  line  silently  moved  backwards 
from  its  position  of  rest,  in  the  darkness, 
without  light,  without  sound  of  bell,  blast  of 
whistle,  or  other  signal,  being  on  its  way  to 
a  station  a  'mile  or  morS  distant,  with  the 
necessary  result,  under  the  dreumstances, 
that  Darnell  was  run  upon  and  killed. 
Those  in  charge  of  this  engine  knew  the  lo- 
cation of  Darnell's  train,  for  they  had  plac- 
ed it  where  it  was.  They  knew,  or  ought  to 
have  known,  that  it  was  the  time  he  would 
be  inspecting  his  engine  and  getting  ready 
to  start,  and  yet,  boxed  up  in  the  engine, 
without  any  light  displayed,  without  sound- 
ing a  whistle  or  ringing  a  bell,  with  the 
sound  of  the  moving  engine  deadened  by  the 
snow  which  covered  the  ground,  and  in  to- 
tal daricness,  they  moved  off  to  the  destruc- 
tion of  their  unconscious  victim.  Tnls  ac- 
tion of  the  crew  in  charge  of  this  backing 
engine  was  in  utter  disregard  of  the  rules 
of  the  company. .  Without  rules,  however, 
for  their  guidance,  it  would  have  been  culpa- 
ble negligence  for  which  no  excuse  lias  been 
or  can  be  offered. 

The  defendant  seeks  to  avoid  the  result  of 
such  carelessness  upon  the  ground  that  the 
accident  occurred  In  a  railroad  yard,  where 
It  is  contended  the  company  was  under  no 
obligation  to  give  Darnell  any  warning 
whatsoever,  notwithstanding  the  conditions 
existing  at  the  time;  and  in  support  of  this 
contention  reliance  is  placed  upon  the  cases 
of  Pittard  v.  Southern  By.  Co.,  107  Va.  1, 
57  S.  E.  561,  and  N.  &  W.  By.  Ca  v.  Belch- 
er, 107  Va.  340,  58  S.  E.  579. 

We  have  no  disposition  to  recede  from  the 
doctrine  announced  in  those  cases,  and  are 
under  no  necessity  to  do  so  in  order  to  reach 
the  manifest  ends  of  justice  in  the  case  be- 
fore us.  In  the  cases  mentioned  the  court 
was  dealing  with  the  relations  and  duties, 
as  between  each  other,  of  yard  employ^ 
while  engaged  in  the  discharge  of  their  sev- 
eral duties  when  at  work  on  railroad  yards. 
Those  cases  do  not  hold,  and  were  never  In- 
tended to  hold,  as  seems  to  be  thought,  that 
a  railroad  company  is  exempt  from  all  liabil- 
ity, as  matter  of  law,  because  of  the  bare 
fact  that  the  wrong  complained  of  was  perpe- 
trated within  the  limits  of  a  railroad  yard. 
Even  upon  the  regular  employ^  in  a  railroad 
yard  the  company  may  inflict  an  injury  so 
unnecessary  and  wantson  as  to  make  the 
company  liable.     A  fortiori  is  this  true  of 
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those  wlio  are  not  yard  employes,  whose 
duties,  however,  may  earry  them  temporari- 
ly upon  the  yard. 

In  the  Pittard  Case,  Judge  Keith,  in  speak- 
ing generally  of  railroad  yards,  describes 
them  as  "scenes  of  ceaseless  activity,  the 
shifting  of  cars,  and  the  movement  of  en- 
gines; that  in  order  to  carry  on  their  work 
and  promptly  discharge  their  duties  there 
must  be  a  careful  economy  of  time,  and,  as 
far  as  possible,  every  moment  must  be  uti- 
lized; that,  .under  such  conditions,  those  en- 
gaged within  yard  limits  are  exposed  to 
more  than  ordinary  peril,  and  should  be  on 
the  alert  and  vigilant  to  guard  against  any 
injury  from  the  movement  of  engines  and 
cars  always  to  be  expected;  and  that  the 
sounding  of  whistles  and  ringing  of  bells, 
under  such  conditions,  would  not  add  to  the 
safety  of  employ^,  but  serve  only  to  con- 
found them  by  adding  to  the  confusion." 
Then,  quoting  with  approval  Elliott  on  Rail- 
roads and  citing  Aerkfetz  v.  Humphreys,  145 
U.  S.  418,  12  Sup.  Gt  835,  36  K  Ed.  758,  it 
is  held  that  as  to  yard  employte  the  company 
is  under  no  obligation  to  ring  the  bell  or 
sound  the  whistle  upon  a  switching  engine, 
in  making  up  trains  in  its  yard,  for  the  pur- 
pose of  notifying  such  employ^  who  are 
familiar  with  the  operation  of  the  yard. 
Among  the  conditions  mentioned  in  these 
cases,  as  the  foundation  for  the  rule  therein 
announced,  there  is  not  one  that  exists  in  the 
case  at  bar  except  the  bare  fact  that  the 
Injury  complained  of  was  inflicted  within  the 
limits  of  a  railroad  yard.  There  was  at 
the  time  no  ceaseless  activity;  in  fact,  there 
was  no  activity  at  all.  It  was  at  the  dark- 
est hour  of  the  night,  and  the  yard  in  total 
darkness  except  a  few  scattered  switch 
lights,  which  had  no  effect  in  dissipating  the 
blackness  of  the  night  The  offending  en- 
gine was  one  not  customarily  used  for  yard 
service,  but  was  a  common  road  engine,  and, 
80  far  as  appears  to  the  contrary,  was  the 
only  engine,  other  than  Darnell's,  that  was 
at  the  time  on  the  yard.  It  had  completed 
its  work  and  was  not  engaged  in  shifting 
cars,  but  was  standing  silently  at  rest  on 
the  main  line  when  Darnell  went  to  his  work, 
and  when  it  did  move  it  was  not  for  the 
purpose  of  doing  any  work  on  the  yard,  but 
to  proceed  on  the  main  line  to  a  distant 
station,  far  beyond  the  yard  limits.  The 
deceased  was  not  a  yard  employ^,  but  was 
engaged  in  an  entirely  different  branch  of 
the  service,  and  was  on  the  yard  temporarily 
for  the  purpose  of  taking  charge  of  his 
freight  train  and  proceeding  on  his  journey 
to  Manassas.  There  was  no  one  on  the  yard 
at  the  time  to  be  confused  or  confounded  by 
blowing  the  whistle  and  ringing  the  bell  of 
this  engine,  or  otherwise  notifying  Darnell, 
who  was  Ignorant  of  Its  presence,  that  it 
was  about  to  be  backed  upon  him  in  the 
dark. 


[2]  Every  case  of  negligence  ia  controlled 
by  its  own  peculiar  facts  and  circumstances. 
The  conditions  existing  in  the  case  at  bar 
are  wholly  dissimilar  from  those  in  the  Pit- 
tard and  Belcher  Cases,  and  the  principles 
announced  in  the  latter  have  no  application 
in  determining  the  rights  of  the  parties  in 
the  present  case. 

[8i  4]  We  are  of  opinion  that  the  evidence 
clearly  establishes  the  negligence  of  the  de- 
fendant, and  we  are  further  of  opinion  that 
the  alleged  contributory  negligence  of  the 
plaintiff's  intestate  has  not  been  shown.  The 
burden  of  establishing  contributory  negligence 
rested  upon  the  defendant,  and,  if  the  case 
had  not  been  withdrawn  from  the  jury  by 
the  demurrer,  they  might  with  great  propri- 
ety have  found  that  the  plaintiff's  intestate 
was  without  fault  This  b^ng  so,  the  court 
must  so  find.  Lane  Bros.  v.  Bott,  104  Va. 
616,  62  S.  B.  258;  C.  &  O.  By.  Go.  v.  Oor- 
bin,  110  Va*  700,  67  S.  B.  179. 

The  judgment  of  the  circuit  court  is  plain- 
ly right  and  must  be  affirmed. 

Affirmed. 


014  Va.  207) 
INTERSTATE  FIRE  INS.  00.  v.  McFALL. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

21,  1912.) 

1.  INSURANCB     (I    128*)— AGBBBMBNT    TO    IN- 

suBifr— Pouor— Fazlubv  to  Dblivbb. 

Where  an  agent  having  authority  to  issue 
policies  and  give  credit  for  premiums  agreed 
to  insure  complainant's  property  for  $900  for 
one  year,  and  give  plaintiff  SO  days'  credit  for 
payment  of  the  premium,  and  the-  property 
was  thereafter  totally  destroyed  by  nre,  the 
insurer  was  boond,  though  the  policy  had  never 
been  delivered  or  the  premium  paid;  the  prop- 
erty having  been  fairly  valued,  and  there  hav- 
ing been  no  misrepresentation. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  tl  188-194;   Dec  Dig.  t  12a*] 

2.  INSUBANCB     (I     128*) — FZBB     POLIOT— AP- 
POBTIONlklBNT. 

Where  defendant  contracted  to  issue  a 
policy  for  $900  on  plaintiffs  store  building, 
warehouse,  and  bam,  which  constituted,  in 
fact,  a  single  structure,  and  the  property  was 
totally  destroyed  after  the  rislE  took  effect,  but 
before  the  policy  was  delivered,  it  was  not 
material  to  defendant's  liability  tnat  there  had 
been  no  apportionment  of  the  risk  on  the  prop- 
erty insured. 

[Ed.  Note.~For  other  cases,  see  Insurance, 
Cent.  Dig.  li  188-194;    Dec.  Dig.  |  128.*} 

3.  inbubangk    (§   508*  )  —  l0b8  ~  pbbmit7m  ^ 

Cbbdit. 

Where  80  days'  credit  was  given  plaintiff 
in  which  to  pay  tlie  premium  on  a  pohcy,  and 
a  total  loss  was  sustained  before  the  premium 
became  due,  defendant  was  entitied  to  a  de- 
duction of  the  premium  from  the  amount  pay- 
able under  the  policy. 

[Ed.  Note.^For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  1293,  1294;   Dec.  Dig.  {  50&*] 

Appeal  from  Circuit  Court,  Wise  County. 

Bill  of  one  McFall  against  the  Interstate 
Fire  Insurance  Company.  Decree  for  plain- 
tiff, and  defendant  appeals.     Affirmed. 
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R.  W.  Withers,  of  Smlthfield,  and  Irrine 
A  Morison,  of  Big  Stone  Gap,  for  appellant 
Vicars  ft  Perry,  of  Wise,  for  appellee. 

KEITH,  P.  McFall  filed  Ms  bill  in  tbe  cir- 
cuit court  of  Wise  county,  which  states  that 
on  the  11th  day  of  November,  1909,  the  Inter- 
state Fire  Insurance  Company,  through  its 
agent,  the  Virginia-Kentucky  Insurance  Cor- 
poration, solicited  him  to  take  out  a  policy 
of  fire  insurance  on  a  certain  storehouse, 
warehouse,  and  bam  owned  by  him;  that 
the  Virginia-Kentucky  Insurance  Corpora- 
tion was  the  authorized  agent  and  repre- 
sentatiye  of  the  Interstate  Fire  Insurance 
Company  for  the  purpose  of  effecting  fire  in- 
surance on  property  and  issuing  and  de- 
livering policies  of  fire  insurance  covering 
the  risks  on  such  property;  that  he  (Mc- 
Fall) did,  at  the  solicitation  of  said  Inter- 
state f^e  Insurance  Company,  make  due 
application  for  insurance  in  the  sum  of 
$900  on  the  said  storehouse,  warehouse,  and 
tarn,  which  policy  of  insurance  was  to  be 
issued  under  and  in  pursuance  of  said  ap- 
plication, and  in  conformity  with  the  Vir- 
ginia standard  of  fire  insurance  policies. 
The  risk  was  to  commence  on  the  13th  day 
of  November,  1909,  at  noon,  and  was  to  run 
for  a  period  of  one  year  from  that  date. 
The  bill  states  that  said  application  was 
received  and  accepted  by  the  Virginia-Ken- 
tucky Insurance  Corix)ratlon,  agent  of  the 
Interstate  Fire  Insurance  Company,  and  it 
thereby  agreed  and  promised  complainant, 
in  consideration  of  the  sum  of  $18,  the  pre- 
mium on  said  policy  of  insurance  specified  in 
«ald  application  to  be  paid  to  the  Interstate 
Fire  Insurance  Company,  to  issue  and  de- 
liver unto  complainant  a  policy  of  fire  in- 
surance in  the  sum  of  $900;  that  no  policy 
of  fire  insurance  had  ever  been  issued  and 
delivered  to  complainant  Insuring  his  prop- 
erty under  and  pursuant  to  said  applica- 
tion; that  on  the  night  of  the  13th  day  of 
November,  1909,  and  after  the  time  at  which 
«aid  policy  of  insurance  should  and  would 
have  become  effective,  and  while  the  prop- 
erty was  being  occupied  by  complainant  as 
s.  mercantile  and  private  barn,  which  the 
Interstate  Fire  Insurance  Company  had 
agreed  and  promised  to  insure  against  loss 
t)y  fire,  it  was  totally  destroyed  by  fire; 
that  thereupon  complainant  requested  the 
Virginia-Kentucky  Insurance  Corporation, 
agent  and  representative,  as  aforesaid,  of 
the  Interstate  Fire  Insurance  Company,  to 
issue  and  deliver  to  complainant  a  policy  in 
accordance  with  said  contract  and  in  pur- 
suance of  said  application ;  that  he  tendered 
to  said  Interstate  Fire  Insurance  Company, 
by  and  through  its  agent  and  representative, 
the  Virginia-Kentucky  Insurance  Corporation, 
the  said  sum  of  $18,  premium  therefor,  but 
that  said  Interstate  Fire  Insurance  Compa- 
ny failed  and  refused  to  issue  and  deliver  to 
•complainant  the  said  policy  of  insurance  un- 
der and  pursuant  to  said  application;   that 


due  notice  of  the  loss  of  the  property  by  fire^ 
as  aforesaid,  was  given  in  writing  to  the 
Interstate  Fire  Insurance  Company,  and  to 
its  agent,  Virginia-Kentucky  Insurance  Cor- 
poration, and  due  and  proper  proof  of  loss 
was  furnished  to  said  Interstate  Fire  In- 
surance Company  and  its  agent,  Virginia- 
Kentucky  Insurance  Corporation,  within  90 
days  from  the  date  of  loss  by  fire  aforesaid. 

Complainant  avers  that  by  reason  of  the 
premises  there  was  a  valid  and  binding  con- 
tract between  him  and  the  Interstate  Fire 
Insurance  Company  to  insure  the  property 
specified;  that  the  Interstate  Fire  Insurance 
Company  was  under  obligation  to  issue  and 
deliver  to  complainant  a  fire  Insurance  pol- 
icy in  the  sum  of  $900;  and  that  said  con- 
tract of  insurance,  as  above  set  forth,  la 
such  a  contract  as  a  court  of  equity  will 
specifically  enforce,  with  proper  prayers  for 
relief. 

The  defendant  demurred  to  and  answered 
this  bill.  It  denies  that  through  its  agent 
it  solicited  the  plaintiff  to  take  out  a  policy 
of  fire  insurance  with  it  on  the  property 
mentioned  in  the  bUl.  It  admits  that  the 
Virginia-Kentucky  Insurance  Corporation 
was  its  duly  authorized  agent  for  the  pur- 
pose of  effecting  fire  Insurance  on  property 
and  issuing  and  delivering  policies  covering 
risks  on  property.  It  denies  that  any  appli- 
cation was  received  and  accepted  by  It 
through  its  agent,  and  that  it  ever  promised, 
in  consideration  of  the  sum  of  $18,  or  any 
other  sum,  to  issue  and  deliver  to  plaintiff 
a  policy  of  fire  insurance  in  the  sum  of 
$900,  or  any  other  sum.  It  neither  admits 
nor  denies  the  destruction  of  the  building 
by  fire,  denies  all  knowledge  of  the  subject, 
and  requires  proof  of  this  allegation.  The 
respondent  further  claims  that  if  a  fire  did 
occur  at  the  time  and  in  the  manner  stated 
in  plaintiff's  bill,  and  the  buildings  were 
burned  as  alleged,  the  plaintiff  would  not, 
under  the  facts  of  this  case,  be  entitled  to 
recover  the  sum  of  $900,  because  the  plain- 
tiff did  not  comply  with  the  terms  of  the 
policy,  and  the  value  of  the  property  alleged 
to  have  been  burned  did  not  amount  to 
enough  to  Justify  the  recovery  of  the  sum 
of  $900,  or  anything  near  that  amount 

There  is  no  merit  in  the  demurrer. 

[1]  In  the  case  of  Wooddy  v.  Old  Domin- 
ion Ins.  Co.,  31  Grat  (72  Va.)  362,  31  Am. 
Rep.  732,  it  is  said  that,  "where  a  contract 
for  the  insurance  of  a  building  has  been 
made  with  the  agent  of  an  insurance  com- 
pany having  authority  to  issue  policies,  and 
the  premium  has  been  paid,  but  before  the 
policy  is  issued  the  building  is  consumed  by 
fire,  a  court  of  equity  has  Jurisdiction  to 
enforce  the  payment  of  the  policy  at  the  suit 
of  the  assured  against  the  insurance  com- 
pany." A  number  of  cases  are  there  cited 
which  are  here  referred  to,  but  need  not  be 
again  reviewed,  and  which  fully  sustain  the 
Jurisdiction  of  a  court  of  equity  to  grant 
relief  in  cases  such  as  this. 
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It  Is  tme  that  In  Wooddy  v.  Old  Dominion 
Ins.  Go.  It  appears  that  the  premium  had 
been  paid,  but  the  case  before  us  is  not  to 
be  differentiated  upon  that  ground;  for  the 
bill  avers  that  the  premium  of  $18,  which 
had  been  agreed  upon,  was  to  be  pi^ld  upon 
the  Issuance  and  delivery  by  the  Virginia- 
Kentucky  Insurance  Corporation  of  the  pol- 
icy of  fire  insurance  contracted  for,  and 
that  the  policy  was  never  Issued  and  deliv- 
ered to  complainant  In  accordance  with  the 
contract 

Upon  the  pleadings  and  proofs,  the  circuit 
court  entered  a  decree  against  the  Insur- 
ance company  for  the  sum  of  |900,  with  le- 
gal Interest  from  the  13th  day  of  January, 
1910,  which  Is  before  us  upon  an  appeal 
granted  the  Insurance  company. 

We  are  of  opinion  that  the  appellee  has 
fully  proved  his  case.  It  Is  admitted  that 
the  Virginia-Kentucky  Insurance  Corpora- 
tion was  the  duly  authorized  agent  of  the 
Interstate  Insurance  Company  for  the  pur- 
pose of  effecting  Insurance  on  property  and 
issuing  and  delivering  policies.  There  is 
sufficient  proof  that  this  agent  solicited  the 
risk,  and  that  on  the  11th  of  November, 
1909,  there  was  an  agreement  between  Mc- 
Fall  and  the  agent  of  the  insurance  com- 
pany to  issue  a  policy  for  $900,  the  risk  In 
which  should  begin  on  the  13th  of  Novem- 
ber, 1909,  at  noon,  and  terminate  on  the  13th 
of  November,  1910,  at  noon;  that  the  prop- 
erty was  fairly  valued;  that  no  misrepre- 
sentation was  made  with  respect  to  It;  and 
that  there  was  a  total  loss.  It  appears,  fur- 
ther, that  the  agent  agreed  to  give  30  days* 
time  for  the  payment  of  the  premium.  That 
this  was  within  his  power  is  shown  by 
WythevlUe  Ins.  Co.  v.  Telger,  90  Va.  277,  18 
S.  B.  195;  Wood  on  Insurance,  §§  22a,  43b ; 
Franklin  Ins.  Co.  v.  Colt,  87  U.  S.  (20  Wall.) 
560,  22  L.  Ed.  423;  Vance  on  Insurance,  § 
67 ;  May  on  Insurance,  i  360. 

The  conceded  powers  of  the  agent  In  this 
case  were  so  broad  that  there  is  no  occasion 
to  resort  to  his  Implied  or  apparent  author- 
ity to  accept  risks  and  issue  policies.  We 
will  refer,  however,  to  Insurance  Co.  v. 
Klnnier,  28  Grat  (69  Va.)  88;  Fire  Ins.  Co. 
V.  Ward,  95  Va.  231,  28  S.  E.  209;  Insur- 
ance Co.  V.  Williams,  95  Va.  248,  28  S.  B. 
214 ;  Kitchen  v.  Insurance  Co.,  57  Mich.  135, 
23  N.  W.  616,  58  Am.  Rep.  344;  Erb  v.  In- 
surance Co.,  99  Iowa,  727,  69  N.  W.  261. 
Authorities  to  the  same  effect  could  be  cit- 
ed without  limit. 

[2]  It  is  contended  by  the  appellant  that 
there  was  no  apportionment  of  the  risk  up- 
on the  property  Insured;  and  therefore  the 
contract  cannot  be  enforced.  In  support  of 
this  proposition  Kimball  v.  Lion  Ins.  Co. 
(C.  C.)  l7  Fed.  625,  is  relied  upon;  but  In 
that  CHse  it  distinctly  appears  that  the  par- 
ties contemplated  making  such  apportion- 
ment, while  in  this  case  nothing  of  the  sort 
appears.    There  was  a  total  loss  upon  what 


was,  in  substance,  a  single  risk;  for,  while 
the  property  Insured  is  spoken  of  as  a  "store 
building,  warehouse  and  bam,"  It  appears 
from  the  proof  that  It  constituted,  In  fact, 
a  single  structure. 

[3]  It  appears  that  the  premium  of  $18 
was  never  paid,  in  point  of  fact,  and  we 
think  that  the  decree  of  the  circuit  court 
should  be  amended  so  as  to  allow  this  sum 
as  a  credit  upon  the  amount  named  in  its 
decree,  and  that,  as  amended,  the  decree 
should  be  aiffirmed. 

Amended  and  affirmed. 

CARDWELL,  J.,  absent 

(U4  VH.  235) 

McGUIRB  et  al.  v.  BROWN. 

(Supreme  Court  of  Appeals  of  Virginia.    Nor. 

21.  1912.) 

ASSIONlfSNTS      (§     19*)— ASSIONABLB     CON- 
TBAOT. 

A  contract  providlDg  that  a  relative  of 
one  signer  of  the  same  should  receive  one-half 
the  proceeds  of  the  sale  of  the  interest  of  the 
signers  in  certain  land,  being  a  conditional  and 
personal  contract,  and  made  in  contemplation 
of  personal  assistance  to  be  given  in  mojcing  a 
sale,  was  not  assignable  before  a  sale  wbm 
made. 

[Ed.  Note.— For  other  cases,  see  Assign- 
ments, Cent.  Dig.  ii  28-31;    Dec.  Dig.  {  19.*] 

Appeal  from  Circuit  Court,  Tazewell 
County. 

Action  by  James  R.  Brown,  as  guardian, 
against  the  heirs  and  distributees  of  James 
M.  McGulre,  deceased,  and  others.  From  the 
decree,  the  heirs  and  distributees  of  James 
M.  McGulre  appeal.    Affirmed. 

Greever  &  Gillespie,  of  Tazewell,  for  ap- 
pellants. Henry  ft  Graham,  of  Tazewell, 
and  B.  R.  Boyd,  of  Grundy,  for  appellee. 

CARDWELL,  J.  This  litigation  arises  out 
of  the  following  agreement: 

''We  agree  and  bind  ourselves  to  pay  W. 
H.  Brown  one-half  of  the  money  we  get  for 
our  Interest  in  two  tracts  of  land  lying  on 
the  Fork  Ridge  of  Dismal,  In  the  county  of 
Buchanan.  Said  tract  contains  1,270  or 
1,320  acres,  more  or  less,  and  we  are  not 
sure  which  number  of  acres  is  correct,  which 
interest  Is  one-thirteenth  part  of  said  land. 
Said  land  was  owned  by  Joseph  C.  Brown  at 
the  time  of  his  death.  We  further  agree  to 
sell  said  land  at  a  price  agreed  upon  be^ 
tween  us  and  said  W.  H.  Brown,  and  if  we 
fall  to  agree  upon  a  price,  then  we  are  to 
select  two  other  men,  one  to  be  selected  by 
W.  H.  B.  and  the  other  by  us,  who  shall  fix 
a  price  on  it 

"Witness  our  hands  and  seals,  this  the  21st 
day  of  January,  1887. 

"Jas.  R.  Brown.  [Seal.] 

*'Nannie  B.  Brown.     [Seal.] 
"Witness: 

"J.  B.  Hurt, 
"Jas.  M.  McGulre.** 


*For  other  cases  see  ssjne  topic  and  section  NUMBBR  in  Dec  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  R^'r  Indexes 
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Upon  said  agreement  appears  the  follow- 
ing assignment: 

*'For  value  received,  I  assign  this  con- 
tract and  obligation  to  Jas.  M-.  McGulre. 
All  the  Interest  vested  In  me  Is  hereby  trans- 
ferred to  said  McGulre. 

"Given  under  my  hand  and  seal,  this  the 
20th  day  of  June,  1887. 

"W.  H.  Brown.    [Seal.]" 

It  appears  that  Nannie  E2.  Brown,  the 
wife  of  Jas.  R.  Brown,  at  the  time  that  the 
above  agreement  was  entered  into  on  Jan- 
uary 21,  1887,  owned  In  absolute  right  and 
as  her  separate  estate  an  undivided  one- 
thirteenth  interest  in  the  lands  referred  to 
In  the  agreement,  which  she  acquired  as  an 
heir  at  law  of  Joseph  G.  Brown,  which  lands 
were  subsequently  partitioned,  and  In  which 
partition  there  was  allotted  to  Nannie  B. 
Brown  121  acres  thereof.  Mrs.  Brown  lived 
more  than  17  years  after  the  above  agree- 
ment with  W.  H.  Brown  was  entered  into, 
and  Jas.  M.  McGulre  lived  some  years  after 
the  assignment  of  the  agreement  to  him,  but 
no  sale  of  the  land  referred  to  in  the  agree- 
ment was  made,  nor  was  any  attempt  made 
to  efiTect  a  sale  thereof  during  the  life  of 
either  Mrs.  Brown  or  Jas.  M.  McGulre,  so 
far  as  the  record  discloses. 

In  1910  Jas.  R.  Brown,  the  husband  of 
Nannie  £L  Brown,  who  still  survives  her, 
entered  Into  negotiations  on  behalf  of  him- 
self and  his  children  with  the  G.  L.  Ritter 
Lumber  Company  looking  to  a  sale  of  cer- 
tain standing  timber  upon  the  121  acres  of 
land  in  question,  and  a  sale  of  the  timber 
was  agreed  on  at  the  price  of  $1,200;  where- 
upon the  heirs  and  distributees  of  Jas.  M. 
McGulre,  deceased,  came  forward  asserting 
their  right  to  one-half  of  the  proceeds  of 
said  sale  of  timber  by  virtue  of  the  agree- 
ment between  Ja&  R.  Brown  and  Nannie  E. 
Brown,  and  W.  H.  Brown,  and  the  assign- 
ment of  the  agreement  appearing  thereon 
to  Jas.  M.  McGulre,  and.  In  order  to  ef- 
fectuate the  sale  of  said  timber  to  the  O.  L. 
Ritter  Lumber  Company,  an  agreement  In 
writing  was  entered  into  on  July  15,  1910, 
between  the  heirs  and  distributees  of  Jas. 
M.  McGuire,  deceased,  parties  of  the  first  part, 
the  adult  heirs  and  distributees  of  McGulre, 
Nannie  E.  Brown,  and  Jas.  K,  Brown  in  his 
own  right  and  as  guardian  of  his  infant  chil- 
dren, parties  of  the  second  part,  and  the  0.  L. 
Ritter  Lumber  Company,  party  of  the  third 
part,  to  the  effect  that  the  said  sale  of  tim- 
ber to  the  lumber  company  should  be  consum- 
mated by  the  purchase  money  being  deposited 
by  the  lumber  company  with  the  clerk  of  the 
circuit  court  of  Tazewell  county,  to  be  held  in 
trust  until  the  dispute  as  to  the  ownership 
thereof  was  settled  or  adjudicated  between 
the  parties  of  the  first  part  and  the  parties  of 
the  second  part  to  said  agreement  There- 
upon thig  suit  was  Instituted  by  Jas.  R. 
Brown  as  guardian  of  the  infant  children  of 
hims;»'f  and  Nannie  B.  Brown,  deceased, 
against  the  heirs  and  distributees  of  Jas.  M. 


McGulre,  deceased,  the  adult  children  of  Nan- 
nie B.  Brown,  deceased,  the  0.  Im  Ritter  Lum- 
ber Company  and  S.  M.  Graham,  clerk  of  Taze- 
well circuit  court,  in  which  suit  the  court 
was  called  upon  to  determine  and  adjudicate 
what  rights,  if  any,  the  heirs,  etc.,  of  Jas. 
M.  McGulre,  deceased,  had  in  said  121  acres 
of  land  or  the  fund  held  by  Graham,  clerk, 
from  the  sale  of  timber  from  the  land  by 
virtue  of  the  agreement  of  January  21,  1887, 
between  Jas.  R.  Brown  and  Nannie  EX  Brown, 
and  W.  EL  Brown,  and  the  assignment  there- 
of by  the  latter  to  Jas.  M.  McGuire  on  June 
20.  1887. 

Upon  the  bill  of  complaint  and  the  exhibit- 
ed agreement  of  January  21,  1887,  called 
"Exhibit  Brown,"  and  the  agreement  of  July 
15,  1910,  called  "Exhibit  Contract,"  the  an- 
swer of  the  guardian  ad  litem  and  of  the 
heirs  of  Jas.  M.  McGuire  to  the  bill,  and  the 
depositions  of  witnesses,  the  circuit  court  ad- 
judicated and  decreed  that  the  sale  of  timber 
to  the  C.  L.  Ritter  Lumber  Company  be  af- 
firmed, but  that  "Jas.  M.  McGulre,  the  as- 
signee of  the  contract  'Exhibit  Brown,'  ac- 
quired no  Interest  therein,  and  acquired  no 
interest  in  the  121  acres  of  land,  nor  in  the 
timber  thereon  which  was  sold  to  the  C.  L. 
Ritter  Lumber  Company,  Incorporated, 
*  •  *  nor  in  the  fund  of  $1,200,  the  pur- 
chase price  thereof;  *  *  *  "  and  that  said 
fund  in  the  hands  of  Graham,  clerk,  be  dis- 
tributed to  Jas.  R.  Brown  in  his  own  right 
and  as  guardian  of  the  Uifant  children  of 
Nannie  B.  Brown,  deceased,  and  her  adult 
heirs,  according  to  their  respective  rights 
therein.  From  that  decree  the  heirs  and 
distributees  of  Jas.  M.  McGuire  take  this 
appeal. 

The  appellants  in  brief  contend  that  the 
agreement,  "Exhibit  Brown,"  "Is  a  definite, 
unqualified,  unconditional  promise,  under 
seal,  to  pay  (W.  H.  Brown)  a  certain  definite 
part,  to  wit,  one-half  of  a  certain  definite 
fund,  to  wit,  the  purchase  money  to  be  re- 
ceived for  said  land;"  that  "E2xhiblt  Brown" 
was  a  valid  and  binding  contract  between 
the  original  parties  thereto,  and  that  the  as- 
signment of  this  contract  to  James  M.  Mc- 
Guire was  also  good  and  valid,  and  there- 
fore appellants,  heirs  and  distributees  of 
James  M.  McGuire,  are  entitled  to  one-half 
of  the  proceeds  of  the  sale  of  timber  from 
the  land  in  question  to  the  0.  L.  Rittier  Lum- 
ber Company. 

It  is  conceded  In  the  argument  that,  if  the 
agreement  "Exhibit  Brown"  amounts  only 
to  a  power  and  authority  of  sale  of  the 
land,  it  is  a  contract  personal,  and  not  as- 
signable. The  crucial  question  in  the  case, 
therefore,  is  whether  or  not  the  agreement 
"Exhibit  Brown"  amounts  only  to  a  power 
and  authority  to  sell  the  land  of  Nannie  B. 
Brown  referred  to  in  the  agreement 

We  take  it  that  it  will  not  be  controverted 
that  a  power  and  authority  to  one  person  to 
sell  the  land  of  another  need  not  be  an  ab- 
solute power  to  sell  In  order  to  make  the 
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contract  peraonal,  and  not  assignable.  It  is 
nowbere  in  tbe  record  daimed  tbat  W.  H. 
Brown  bad  any  interest  whatever  in  the 
land  in  question,  and  there  are  no  words  in 
the  agreement,  "Bzhibit  Brown,**  which  can 
be  constmed  as  conyeying,  or  intending  to 
convey,  to  him  an  interest  therein. 

The   contention   of   appellants   that   Mrs. 
Brown  intended  to  give  unconditionally  to 
W.  H.  Brown  one-half  of  her  estate  in  the 
land  in  case  it  was  sold  is  not  borne  out  by 
the  language  of  the  agreement,  nor  is.  the 
contention  that  no  trust  was  reposed  in  him, 
and  he  had  no  authority  to  act  with  respect 
to  the  sale  of  the  land  sustained  by  the  lan- 
guage of  the  agreement    Unquestionably  it 
was  contemplated  that  the  land  should  be 
sold  at  a  price  to  be  fixed,  if  possible,  by  the 
parties,  and  they  were  engaged  and  interest- 
ed  in  a  common  purpose  to  promote  their 
mutual  interests,  Mrs.  W.  H.  Brown  desiring 
to  make  sale  of  her  land  and  W.  H.  Brown 
intending  to  aid  in  accomplishing  that  re- 
sult, whereby  he  was  to  receive  one-half  of 
the  proceeds  of  the  sale.     An  equal  right 
was  conferred  upon  W.  H.  Brown  to  dissent 
from  the  views  of  Mrs.  Brown  and  her  hus- 
band as  to  the  price  which  should  be  ob- 
tained for  the  land,  for  their  mutual  benefit, 
which  relationship  involved  and  contemplat- 
ed joint  consultation,  consideration,  exchange 
of  views  and  opinions,  suggestions,  discussion, 
and  advice  presented  from  either  side  to  pro- 
mote their  mutual  interest.    Moreover,  it  was 
further  stipulated  that  in  case  of  disagree- 
ment as  to  price  two  arbitrators  should  be 
selected,  one  by  Mrs.  Brown  and  her  hus- 
band and  the  other  by  W.  H.  Brown,  to  fix 
a  price  on  the  land,  which  when  realized  was 
to  be  equally  divided  between  them.    Equal 
power   and   authority   was   conferred'  upon 
W.  H.  Brown  to  that  retained  by  Mrs.  Brown 
and  her  husband  with  respect  to  fixing  tbe 
price  at  which  the  land  should  be  sold,  and 
with  respect  to  the  selection  of  arbitrators 
if  they  failed  to  agree  upon  the  price;   and, 
when  the  contract  is  considered  along  with 
the  surrounding  circumstances,  it  cannot  be 
doubted  that  Mrs.  Brown  expected,  and  was 
entitled  to,  W.  H.  Brown's  aid,  bis  advice, 
his  influence,  and  the  benefit  of  his  supposed 
business  experience,  and  that  she  was  prompt- 
ed to  enter  into  tiiis  contract,  generous  to  him, 
by  her  confidence  in  his  judgment,  ability, 
^Tportunity,  probably  his  kinship  to  her  hus- 
band, and  from  her  personal  acquaintance 
and  association  with  him,  and  perhaps  other 
considerations  which  then  appeared  sufficient 
Nor  can  it  be  doubted  upon  a  consideration 
of  the  contract  itself  and  the  circumstances 
surrounding  its  execution  that  Mrs.  Brown 
was  relying  and  depending  largely,  if  not 
wholly,  upon.  W.  H.  Brown  to  make  sale  of 
the  land.    He  had  an  equal  voice  in  all  mat- 
ters pertaining  to  a  sale  of  this  land  with 
Mrs.  Brown  and  her  husband,  and  it  is  in- 
conceivable that  it  was  ever  the  purpose  and 


intent  of  the  parties  that  W.  H.  Brown  should 
have  one-half  of  the  proceeds  of  the  land, 
even  though  he  did  nothing  towards  effecting 
its  sale. 

"Regard  should  be  had  to  the  intention 
of  the  parties  and  such  intention  should  be 
given  effect  To  arrive  at  this  intention,  re- 
gard is  to  be  had  to  the  situation  of  the 
parties,  the  subject-matter  of  the  agreement, 
the  object  which  the  parties  intended  to  ac- 
complish. A  construction  should  be  avoided, 
if  it  can  be  done  consistently  with  the  tenor 
of  the  agreement,  which  would  be  unreason- 
able or  unequal,  and  that  construction  which 
is  most  obviously  just  is  to  be  favored  as 
most  in  accordance  with  the  presumed  inten- 
tion of  the  parties." 

In  Schuylkill  Nav.  Co.  v.  Moore,  2  Whart 
(Pa.)  477,  the  opinion  by  Gibson,  O.  J.,  says: 
*The  best  construction  Is  that  which  is 
made  by  viewing  the  subject  of  the  contract 
as  the  mass  of  mankind  would  view  it;  for 
it  may  be  safely  assumed  that  such  was  the 
aspect  in  which  the  parties  themselves  view- 
ed it"  Young  V.  Ellis,  91  Va.  297,  21  S.  B. 
480;  Laurel  Oeek  CJo.  v.  Browning,  99  Va. 
528,  39  S.  E.  156. 

The  agreement,  ^'Exhibit  Brown,**  plainly 
shows,  we  think,  that  Mrs.  Brown  was  deal- 
ing with  W.  iH.  Brown  alone  as  the  person 
whom  she  selected  to  aid  her  in  making  a 
sale  of  her  land,  a  sale  to  be  made  within 
some  reasonable  time  and  not  long  years  aft- 
er; so  that  If  the  fact,  clearly  appearing  in 
the  record,  that  the  agreement  she  signed 
was  abandoned  and  forgotten  by  those  who 
were  parties  to  it,  as  well  as  by  James  M. 
McGulre,  W.  H.  Brown's  assignee  thereof, 
be  left  out  of  view,  the  agreement  standing 
above  shows  that  Mrs.  Brown  selected  W. 
H.  Brown  as  the  person  with  whom  she  was 
willing  to  deal  in  the  sale  of  her  landf  and, 
if  bound  to  W.  H.  Brown  for  an  interest  in 
the  proceeds  of  a  sale  of  the  land,  it  was 
not  only  conditional,  but  by  a  contract  per- 
sonal, and  therefore  not  assignable. 

Where  the  personal  services  of  another  are 
expressly  contracted  for  or  are  necessarily 
involved  In  the  subject-matter  of  the  con- 
tract, the  contract  is  not  assignable  until  the 
services  have  been  performed.  8  Page  on 
Contracts,   {   1262. 

"Contracts  involving  the  relation  of  per- 
sonal confidence,  and  such  that  the  party 
whose  agreem^t  conferred  those  rights  must 
have  intended  them  to  be  exercised  only  by 
him  in  whom  he  actually  confided,  are  not 
transferable."  4  Cyc.  22;  2  Am.  &  Eng. 
Ency.  li.  (2d  Ed.)  101& 

"Every  one  has  a  right  to  select  and  de- 
termine with  whom  he  will  contract,  and 
cannot  have  another  person  thrust  upon  him 
without  his  consent  In  the  familiar  phrase 
of  liord  Denman,  'You  have  a  right  to  the 
benefit  you  anticipate  from  the  character, 
credit  and  substance  of  the  party  with  whom 
you   contract'    *    ♦    *    Rights  arising  out 
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of  contract  cannot  be  transferred  if  they  are 
coupled  with  liabilities,  or  they  involve  a 
relation  of  personal  confidence  such  that  the 
party  whose  agreement  conferred  those  rights 
most  have  intended  them  to  be  exercised  on- 
ly by  him  in  whom  he  actually  confided." 
Ark.  Val.  Smelting  Go.  v.  Beldon  M.  Co.,  127 
U.  S.  379,  8  Sup.  Ct  1808,  32  I«.  Bd.  246; 
Pollock  on  C!ontract8  (4th  Ed.)  426. 

In  Epperson  v.  Epperson,  108  Va.  476,  62 
S.  E2.  346,  the  opinion  says:  "It  is  also  an 
elementary  principle  that  an  executory  con- 
tract for  personal  service,  founded  on  per- 
sonal trust  and  confidence,  is  not  assignable.** 

Section  235,  Reinhard  on  Agency,  says: 
'^he  next  rule  is  that  which  requires  the 
agent  to  execute  his  authority  in  person.  As 
stated  and  fully  explained  elsewhere  in  this 
work,  authority  that  has  been  delegated  can- 
not as  a  general  rule  be  redelegated.  The 
agent  has  been  selected,  perhaps,  on  account 
of  the  special  confidence  or  trust  of  the  prin- 
cipal in  the  agent,  or  of  his  peculiar  skill  or 
competence  to  perform  the  act  In  question. 
But,  whether  this  be  so  or  not  as  an  actual 
fact,  such  is  the  presumption.'*  See,  also, 
section  187  of  same  work ;  Huffcut  on  Agen- 
cy (2d  Ed.)  118 ;  Boston  I.  Oo.  v.  Potter,  123 
Mass.  28,  25  Am.  Rep.  9. 

It  does  not  appear  that  Mrs.  Brown  ever 
heard  of  the  assignment  of  the  agreem^t 
"Exhibit  Brown"  by  W.  H.  Brown  to  Jas.  M. 
McGuire,  but,  be  that  as  it  may,  under  the 
rules  of  construction  to  which  we  have  ad- 
verted, the  agreement  established  personal 
relations  of  trust  and  confidence  between  the 
IMirties  thereto  as  to  the  disposition  of  Mrs. 
'Brown's  land,  and  therefore  W.  H.  Brown 
iKras  without  power  or  authority  to  assign  the 
-agreement  to  any  one,  and,  this  being  the 
situation  when  he  attempted  to  assign  it  to 
ICcGulre,  the  latter  took  no  interest  what- 
•ever  In  Mrs.  Brown's  land  or  any  timber 
thereon  which  he  could  have  asserted  against 
lier  in  her  lifetime  or  against  her  estate  after 
her  death,  or  which  could  pass  to  his  heirs 
or  distributees. 

Having  taken  this  view  of  the  case,  it  be- 
comes unnecessary  to  consider  other  ques- 
tions raised  and  discussed  in  the  argument 

We  are  of  opinion  that  the  decree  of  the 
Circuit  court  complained  of  is  right,  and  it  is 
therefore  affirmed. 

Affirmed. 


014  Va.  213) 

JENNINGS  V.  POCAHONTAS  CONSOLI- 
DATED COLLIERIES  CO.,  Inc. 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 

21,  1012.) 

1.  Time  (|  9*)  —  Computation  —  ExcLUDiifo 

Day— Declabation — ^Time  of  Filing. 

Code  1904.  §  3241,  provides  that  "if  one 

month  elapse  aiter  £he  process  is  returned  on- 

executed**   as   to   any  one   of  the   defendants. 


without  the  declaratioB  being  filed,  the  clerk 
shall  enter  the  suit  dismissed*  Section  5,  cL  8, 
provides  that  where  a  statute  requires  a  no- 
tice to  be  given,  or  any  other  act  to  be  done, 
a  certain  time  before  any  motion  or  proceeding 
"there  mnst  be  that  time  exclusive  of  the  day 
of  such  motion  or  proceeding,  but  the  day  on 
which  such  notice  is  given  or  act  done  may  be 
counted  as  a  part  of  the  time."  Eeld^  that  the 
day  on  which  process  was  returned  should  be 
included  in  determining  whether  one  month  had 
elapsed  without  the  declaration  being  filed, 
when  the  suit  was  dismissed  for  nonfiling. 

[i)3d.  Note. — For  other  cases,  see  Time,  Cent 
Dig.  II  11-^32 ;   Dec  Dig.  |  9.»1 

2.  Dismissal  and  Nonsuit  (|  81*)  —  Rein- 
statement. 

A  case  dismissed  by  the  clerk  for  failure 
to  file  the  declaration  within  time  can  be  rein- 
stated only  upon  a  showing  of  sufficient  legal 
reason,  and  will  not  be  reinstated  where  the 
causes  preventing  filing  could  have  easily  been 
foreseen  and  obviated,  especially  where  to  rein- 
state would  deprive  defendant  of  the  defense  of 
limitations. 

[Ed.  Note. — For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  il  182-192;  Dec.  Dig. 
I  81.*] 

Error  to  Circuit  Court,  Tazewell  County. 

Action  by  George  Jennings,  by  his  next 
friend,  against  the  Pocahontas  Consolidated 
Collieries  Company,  Incorporated.  Judgment 
dismissing  a  petition  to  reinstate  the  case 
after  dismissal  for  failure  to  file  the  decla- 
ration within  time,  and  plaintiff  brings  error. 
Affirmed. 

•Sexton  ft  Roberts,  of  Bluefleld,  W.  Va., 
and  H.  C.  Alderson,  of  Tazewell,  for  plain- 
tiil  in  error.  Henry,  Graham  &  Hawthorne, 
of  Tazewell,  for  defendant  in  error. 

CARDWELL,  J.  On  the  23d  day  of  Feb- 
ruary, 1911,  summons  was  issued  from  the 
clerk's  ofiSce  of  the  circuit  court  of  Tazewell 
county  to  the  Pocahontas  Collieries  Compa- 
ny, Incorporated,  to  appear  at  said  office 
at  the  rules  to  be  held  for  said  court  at 
the  courthouse  thereof  on  the  first  Monday 
in  March,  1911,  to  answer  in  an  action  to 
recover  of  the  defendant  company  damages 
for  a  personal  injury,  instituted  by  George 
Jennings,  an  infant  suing  "in  forma  pauperis** 
by  Robert  Jennings,  his  next  friend.  Said 
summons  was  duly  executed  on  the  28th  day 
of  February,  1911,  and  return  thereof  made 
to  the  clerk's  office  at  the  first  March  rules, 
held  on  Monday,  March  6,  1911.  On  the 
last-named  date  the  cause  was  continued  for 
the  declaration  to  be  filed,  and  for  like  pur- 
pose the  cause  was  continued  at  the  second 
March  rules,  1911,  and  again  at  the  first 
April  rules,  1911.  At  the  second  April  rules, 
held  April  5,  1911,  the  cause  was  dismissed 
by  the  clerk  '*for  failure  to  file  the  decla- 
ration within  the  time  prescribed  by  law." 

A  declaration  was  filed  April  6,  1911,  as 
appears  by  the  clerk's  indorsement  thereon, 
and  there  is  no  controversy  between  the  par- 
ties as  to  the  correctness  of  this  date,  or  of 
any  other  of  the  dates  above  mentioned.  At 
the  May  term,  1911,  the  plaintiff  moved  the 
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court  to  correct  the  rules  taken  by  the  derk 
in  the  cause,  especially  that  taken  at  the 
second  April  rules,  1911,  wherein  the  case 
was  dismissed  by  the  clerk  pursuant  to  the 
statute,  and  further  moved  the  court  to  en- 
ter the  case  on  the  court's  docket;  where- 
upon the  defendant  appeared  by  its  counsel, 
for  the  purpose  only  of  resisting  said  mo- 
tions upon  the  grounds  that  the  case  had 
been  properly  dismissed  by  the  clerk  at  the 
second  April  rules,  and  that  the  statute  of 
limitations  had  barred  the  plaintiiTB  action 
at  the  time  the  case  was  dismissed,  and  the 
same  was  then  barred.  By  leave  of  court  a 
statement  in  writing  was  filed,  setting  forth 
the  defense  to  and  resistance  of  plaintiffs 
said  motions.  Thereupon  the  court  by  its 
order  entered  June  7,  1911»  overruled  plain- 
tiff's motion  to  correct  the  rules,  to  which 
ruling  the  plaintiff  excepted. 

At  a  later  day,  pursuant  to  leave  granted 
by  the  court,  the  plaintiff  filed  his  petition  to 
reinstate  the  case  on  the  docket  of  the 
court,  accompanied  by  certain  affidavits,  to 
which  petition  the  defendant  filed  its  de- 
murrer, objections,  and  answer;  and  the 
cause  coming  on  to  be  heard  on  the  7th  day 
of  March,  1912,  upon  said  petition  and  affi- 
davits, and  the  demurrer,  objections,  and 
answer  of  the  defendant  thereto,  the  court 
by  its  order  then  entered  denied  the  prayer 
of  the  petition  and  dismissed  the  same,  to 
which  judgment  the  plaintiff  also  excepted 
and  applied  for  and  obtained  this  writ  of  er- 
ror. 

The  errors  assigned  are  to  the  rulings  of 
the  trial  court  in  refusing  to  correct  the 
rules  taken  in  its  clerk's  office,  and  re- 
fusing to  reinstate  the  case  upon  the  docket 

[1]  The  motions  of  plaintiff  in  error  to 
correct  the  rules  taken  in  the  clerk's  office 
and  to  reinstate  the  case  on  the  court's 
docket  were  made  under  section  3293  of  the 
€k)de  of  1904,  which  is  as  follows:  '*The 
court  shall  have  control  over  all  proceedings 
in  the  office  during  the  preceding  vacation. 
It  may  reinstate  any  cause  discontinued  dur^ 
Ing  such  vacation,  set  aside  any  of  the  pro- 
ceedings, or  correct  any  mistake  therein, 
and  make  such  order  concerning  the  same 
as  may  be  just" 

The  action  of  the  clerk  dismissing  the 
case  at  the  second  April  rules,  1911,  was 
taken  pursuant  to  section  3241  of  the  Code, 
which  is  as  follows:  **lt  one  month  elapse 
after  the  process  is  returned  executed  as  to 
any  one  or  more  of  the  defendants,  without 
the  declaration  or  bill  being  filed,  the  clerk 
shall  enter  the  suit  dismissed  although  none 
of  the  defendants  have  appeared." 

It  is  conceded  that  a  calendar  month  is 
meant  in  the  statute,  and  it  is  also  admitted 
by  counsel  for  plaintiff  in  error  that  if  in 
the  computation  of  the  time,  as  set  forth  in 
section  3241  of  the  Code,  the  6th  day  of 
March,  1911,  on  which  the  process  in  the 
case  was  returned*  la  to  be  Included,  then 


the  6th  day  of  April,  1911,  on  which  the  dec- 
laration was  filed,  has  to  be  excluded;  and 
therefore  the  declaration  Was  not  filed  with- 
in  the  one  month. 

The  contention  of  defendant  in  error  Is 
that  the  6th  day  of  March,  1911,  should  be 
included  as  the  first  day  on  which  the  montb 
began,  and  that  the  month  ended  with  the 
ending  of  the  5th  day  of  April,  1911.  On  the 
other  hand,  the  plaintiff  in  error  relies  upon 
clause  8  of  section  5  of  the  Code  as  sustain- 
ing his  contention  that  the  statute  means 
within  one  month  after  the  return  of  the  pro- 
cess executed,  and  within  one  month  after  the 
6th  day  of  March,  1911,  so  that  the  month, 
in  this  instance,  began  on  the  morning  of  the 
7th  day  of  March,  1911,  and  ended  on  the 
morning  of  the  7th  day  of  April,  1911;  and 
therefore  the  declaration,  having  been  filed 
on  the  6th  day  of  April,  1911,  was  filed  with- 
in the  time  prescribed  by  the  statute. 

The  statute  as  it  now  appears  in  clause  8^ 
§  5,'of  the  Code  of  1904,  is  the  same  appear* 
ing  as  the  eighth  clause  of  section  17,  c.  16,, 
of  the  Code  of  1860,  which  was  construed  in 
Turnbull  v.  Thompson,  27  Gratt  (68  Va.) 
306.  It  is  as  follows:  "Where  a  statute  re- 
quires a  notice  to  be  given,  or  any  other  act 
to  be  done,  a  certain  time  before  any  motion 
or  proceeding,  there  must  be  that  time  ex- 
clusive of  the  day  for  such  motion  or  pro- 
ceeding, but  the  day  on  which  such  notice  te 
given  or  such  act  is  done  may  be  counted  asr 
a  part  of  the  time." 

In  Turnbull  v.  Thompson,  supra,  the  opin- 
ion by  Staples,  J.,  says: 

**The  first  objection  is  that  the  original 
process  commencing  the  suit  was  served  on 
the  defendant  the  3d  day  of  February,  1862,. 
and  the  judgment  became  final  on  the  8d 
March,  1862,  in  violation  of  the  statute^ 
which  declares  that  no  judgment  by  default 
on  scire  facias  or  summons  shall  be  valid  if 
it  becomes  final  within  one  month  after  the 
service  of  such  process.  The  month  indicat- 
ed by  the  statute  is,  of  course,  a  calendar 
month;  and  if  the  3d  day  of  February,  the 
day  of  the  service  of  process,  is  to  be  in- 
cluded in  computing  the  time,  then  the  judg- 
ment did  not  become  final  within  a  montb 
after  the  service  of  process. 

"Without  undertaking  now  to  discuss  the 
doctrines  of  the  common  law  with  respect  to 
the  days  to  be  included  or  excluded  in  the 
computation  of  time  under  statutes,  it  is 
sufficient  to  say  that  every  difficulty  in  re* 
gard  to  that  question  has  been  removed  biy 
the  provisions  of  the  eighth  clause  of  section 
17.  c.  16,  p.  115,  Code  of  1860." 

The  question  for  determination  in  that 
case  was  whether  the  judgment  by  default,, 
which  was  the  subject  of  litigation,  was 
valid,  the  defendant  contending  that  the  3d 
day  of  February,  on  which  the  process  was 
served,  was  to  be  excluded  in  the  comnuta- 
tion  of  the  time  (one  month)  required  by  the 
statute  before  the  judgment  could  become 
final,  and  therefore  the  Judgment  was  void; 
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but  this  conrt  held  that  the  3d  day  of  Feb- 
ruary, 1862,  on  which  the  process  was  serv- 
ed, was  to  be  counted,  and  the  calendar 
month  having  expired  on  the  day  before  the 
3d  day  of  March,  1862,  and  the  judgment 
made  final  the  3d  day  of  March,  1862,  a 
month  had  elapsed  before  that  date,  and 
therefore  the  Judgment  was  valid. 

Clause  8  of  section  5  of  the  Code  of  19(^, 
supra,  was  passed  upon  by  this  court  In  the 
case  of  Swift  &  Co.  v.  Wood,  103  Va.  494, 
49  S.  E.  643,  which  case  involved  a  motion 
to  set  aside  a  Judgment  rendered  on  a  notice 
permitted  under  section  3211  of  the  Code, 
because  the  notice  tii>on  which  the  Judgment 
was  obtained  had  not  been  returned  to  the 
clerk's  office  within  five  days,  as  provided 
by  the  statute,  after  its  service;  the  notice 
having  been  served  February  21,  1901,  and 
returned  to  the  clerk's  office  on  the  26th  day 
of  that  month.  Held,  that  the  computation 
of  time  required  by  the  statute  began  on  the 
21st  day  of  February,  1901,  and  ended  the 
25th  day  of  that  month;  and  therefore  the 
Judgment  was  invalid.  The  opinion  in  that 
case  reaffirms  the  decision  In  TnmbuU  v. 
Thompson,  supra,  and  holds  that  the  provi- 
sions of  the  statute  are  mandatory. 

The  foregoing  authorities  are  conclusive 
as  to  the  motion  to  correct  the  rules  taken 
in  this  case;  and  therefore  the  circuit  court 
did  not  err  in  its  order  of  June  7,  1911,  re- 
fusing to  hold  that  there  was  misprision  and 
irregularity  on  the  part  of  the  clerk  In  tak- 
ing and  recording  the  rules,  and  in  dismiss- 
ing the  case  because  the  declaration  was 
not  filed  within  the  time  required  by  the 
statute.  Nor  did  the  court  err  in  refusing 
to  reinstate  the  case  for  the  reasons  set  forth 
in  plaintiff  in  error's  petition  as  the  grounds 
for  that  motion. 

[2]  Promptness  in  pleading  requires  a  dec- 
laration in  an  action  at  law  to  be  filed  when 
the  suit  is  instituted,  or  within  the  time 
thereafter  prescribed  by  statute;  and  there- 
fore a  case  dismissed  by  the  clerk  for  failure 
to  file  the  declaration  within  the  specified 
time  cannot  be  reinstated,  in  the  absence  of 
sufficient  legal  reasons  therefor.  Reasons 
which  fiow,  as  in  this  case,  from  causes  that 
could  have  been  readily  foreseen  or  contem- 
plated and  guarded  against  will  not  suffice 
to  warrant  the  court  in  reinstating  the  case 
upon  its  docket,  especially  where  to  do  so 
would  deprive  the  defendant  of  a  defense 
that  he  would  otherwise  have. 

The  declaration  in  this  case,  lodged  in  the 
clerk's  office  on  April  6,  1911,  contains  five 
counts,  in  all  of  which  the  date  on  which  the 
injury  to  the  plaintiff  complained  of  was 
sustained  is  left  blank;  but  In  defending  the 
motion  to  reinstate  the  case  the  defendant, 
by  leave  of  court,  filed  a  statement  in  writ- 
ing, wherein  it  appears,  and  Is  nowhere  de- 
nied by  the  plaintiff,  that  the  injury  com- 
plained of  occurred  on  the  10th  day  of 
March,  1910,  and  the  suit  was  instituted  Just 
l8  days  before  the  right  of  action  was  bar- 


red by  limitation,  the  Bummon9  being  Issued 
on  February  23,  1911;  and  the  same  fact 
was  again  expressly  set  up  in  the  answer 
and  objections  to  petition  and  motion  to  re- 
instate the  cause,  and  still  not  denied  or 
gainsaid,  so  that  when  the  cause  was  dis- 
missed by  the  clerk  the  right  of  action  of 
the  plaintiff  was  barred,  and,  had  the  eourt 
reinstated  the  case,  the  defendant  would 
have  been  deprived  of  that  defense. 

It  is  true,  says  the  court  in  Wlckham  Sc 
Northrop,  Receivers,  v.  Oreen,  111  Va.  199, 
68  S.  E.  259,  that  the  reinstatement  at  the 
following  term  of  a  case  which  has  been 
dismissed  at  rules  for  want  of  declaration 
may  be  regarded  as  a  matter  of  course,  pro- 
vided the  effect  of  such  reinstatement  is  to 
place  the  case  In  the  position  it  would  have 
occupied  but  for  the  irregularity  of  the 
clerk's  conduct,  or  for  good  cause  shown, 
where  there  has  been  no  misprision  of  the 
clerk.  In  that  case  the  summons  was  issu- 
ed May  1, 1908  (only  17  days  before  the  right 
of  action  would  have  been  barred  by  the 
statute  of  limitations),  and  was  returnable 
to  second  May  rules,  at  which  rules  the  pro- 
cess was  returned  executed,  and  the  case  was 
continued  at  that  and  the  succeeding  June 
rules  for  declaration.  When  more  than  one 
month  had  elapsed  after  process  was  re- 
turned executed  without  the  declaration  hav- 
ing been  filed,  the  clerk  called  the  attention 
of  counsel  for  the  plaintiff  to  that  fact,  and 
notified  him  that  he  would  be  compelled  to 
dismiss  the  suit  Thereupon  counsel  request- 
ed that  the  order  of  dismissal  be  not  entered, 
as  they  wished  to  obtain  consent  of  opposing 
counsel  to  file  the  declaration.  Having  fail- 
ed to  get  such  consent,  the  court  at  the  next 
term,  on  motion  of  the  plaintiff,  granted  leave 
to  file  the  declaration,  mie  defendants  at  a 
later  day  of  the  term  submitted  a  motion  to 
set  aside  the  former  order  and  direct  the 
clerk  to  enter  the  suit  dismissed,  on  the 
ground  that  by  allowing  the  declaration  to 
be  filed  then  and  refusing  to  dismiss  the  suit 
the  defendants  would  be  denied  the  right  to 
plead  the  statiite  of  limitations;  but  the 
court  adhered  to  its  former  ruling,  to  which 
ruling  the  defendant  excepted  and  applied 
for  and  obtained  a  writ  of  error  from  this 
court 

The  precise  question  passed  upon  by  this 
court  was  whether  or  not  the  trial  court 
could,  at  its  next  term,  under  section  3293, 
relieve  the  plaintiff  from  the  consequences  of 
his  neglect,  without  excuse,  to  file  his  decla- 
ration within  the  time  prescribed  by  section 
3241  by  granting  leave  to  file  the  declaration 
at  that  time,  when  the  effect  of  such  ruling 
was  to  deprive  the  defendants  of  an  accrued 
right  to  plead  the  statute  of  limitations ;  and 
the  opinion  of  the  court  reversing  the  Judg- 
ment of  the  trial  court  and  dismissing  the 
suit  says:  "It  is  to  be  regretted  when  a 
case  has  to  be  disposed  of  on  other  grounds 
than  those  that  go  to  the  very  merits  of  the 
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cause.  Courts  cannot,  howerer,  permit  con- 
siderations of  hardship  in  particular  cases  to 
cause  them  to  disregard  and  set  at  naught 
the  plain  provisions  of  a  positive  statute. 
To  do  so  would-  be  to  usurp  legislative  func- 
tions and  would  operate  a  Judicial  repeal 
of  the  statute.** 

The  statute  of  limitations  in  that  case  at- 
tached to  the  right  of  action  in  17  days  after 
the  suit  was  brought,  and  the  action  was 
barred  when  the  declaration  ought  to  have 
been  filed,  and  when  the  clerk  should  have, 
by  mandatory  requirement  of  the  statute, 
dismissed  the  suit;  whUe  In  this  case  the 
clerk,  upon  practically  a  similar  state  of  the 
record,  performed  his  duty  under  the  statute 
and  dismissed  the  suit,  which  action  was 
approved  and  confirmed  by  the  circuit  court 

For  the  foregoing  reasons,  the  Judgment  of 
the  circuit  court  Is  affirmed. 

Affirmed. 


<114  Va.  ^U) 

McLIN  et  aL  v,  RICHMOXD  et  al. 

(Supreme  Court  of  Appeals  of  VlrgiDia.    Nov. 

21,  1912.) 

li  DSBDB  (i  111*)— CONBTBUOnoXV — PbOFKBTT 
CONVETBD. 

A  deed  recited  that  whereas  J.  R.  had 
that  day  conveyed  to  complainant  an  undivided 
interest  in  the  land  which  descended  to  him 
from  his  mother,  and  whereas  some  question 
had  been  raised  about  the  title  of  the  house 
and  lot  devised  to  J.  R.  and  another  by  his 
father,  whether  title  was  in  bis  father  or  his 
former  wife,  in  consideration  of  the  said  con- 
veyance complainant  thereby  relinquished  to  J. 
R.  any  rights  that  might  be  acquired  under  the 
said  deed  from  him  to  the  said  lot  and  house. 
Held,  that  the  deed  did  not  convey  or  release  to 
J.  R.  the  entire  property  in  the  house  and  lot, 
but  merely  released  that  interest  which  com- 
plainant might  otherwise  have  claimed  under 
the  deed  from  J.  R.  to  him. 

(Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  f {  30^-^16,  334,  335 ;    Dec.  Dig.  |  111.*] 

2.  Frauds,  Statute  of  (§  129*)— Pabol  Girr 
or  Land — Part  Pxrforhancb.' 

To  uphold  title  to  realty  under  a  parol 
gift,  the  agreement  must  be  certain  and  definite 
and  must  have  been  so  far  executed  that  a  re- 
fusal to  fully  execute  would  be  a  fraud  upon 
the  donee  for  which  he  could  not  be  compensat- 
ed, and  the  acts  ot  part  performance  must  re- 
sult from  the  agreement,  and  a  mere  general 
and  indefinite  showing  that  donee  went  into 
possession  of  a  lot-  andf  made  valuable  improve- 
ments thereon,  using  and  claiming  it  for  his 
own  openly,  notoriously,  continuously,  and  ad- 
versely for  87  years,  was  not  sufficiently  defi- 
nite to  sustain  a  claim  of  a  parol  gift  of  the 
land,  especially  where  his  possession  and  acts 
of  ownership  might  be  referred  to  his  marital 
rights  as  tenant  by  the  curtesy. 

[Bid.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute ot  Cent  Dig.  {f  287-292.  308,  306-308, 
811.  314,  318-320,  322,  325,  326;  Dec  Dig. 
I  129.»] 

3.  Lost  Instruments  ({  23*)— Evidencs. 

Proof  of  the  existence,  loss,  and  contents 
of  an  alleged  lost  deed  should  be  strong  and 


conclusive  to  permit  title  to  be  established  by 
pa^ol  evidence. 

[Ed.  Note. — ^For  other  cases,  see  Lost  In- 
struments, Cent  Dig.  |§  51-^7;  Dec  Dig,  § 
23.*] 

4.  Lost  Insxruickntb   (i  23^)— Sufjigienct 
OF  Evidence. 

Evidence  held  not  to  show  the  execution 
and  delivery  of  a  deed  during  the  lifetime  of 
the  alleged  grantor,  which  is  now  claimed  to 
be  lost 

[Ed.  Note. — For  other  cases,  see  Lost  In- 
struments, Cent  Dig.  §1  51-67;  Dec.  Dig.  § 
23.*] 

Appeal  from  Oircnit  Court,  Lee  County. 

Suit  by  R.  J.  McLin  against  J.  S.  B.  Rich- 
mond and  others.  BVom  a  decree  for  defend- 
ant named,  complainant  and  a  part  of  de> 
fendants  appeal.    Reversed. 

R.  L.  Pennington  and  C  T.  Duncan,  both 
of  Jonesville,  for  appellants.  B.  H.  Sewell 
and  J.  W.  Orr,  both  of  Jonesville,  for  appel- 
lees. 

KEITH,  P.  This  biU  was  filed  by  a  J.  Mc- 
Lin to  partition  among  those  entitled  the  real 
estate  of  which  Mary  J.  Richmond  died  seised 
and  possessed. 

Mrs.  Richmond  was  the  daughter  of  Na- 
thaniel Ewing,  who  was  the  father  of  two 
children,  MoUie  (or  Mary)  J.  Ewing,  who 
married  H.  C.  T.  Richmond,  and  Samuel  H. 
Ewing.  Nathaniel  Ewing,  during  his  life- 
time, partitioned  his  land  between  his  son 
and  daughter,  but  no  partition  deed  was 
then  made.  After  Nathaniel  Ewing  died, 
which  occurred  in  December,  1876,  the  par- 
tition made  by  him  was  consummated  by  a 
deed  of  partition  bearing  date  the  ^4th  day 
of  January,  1878,  and  executed  by  Samuel 
H.  Ewing  and  his  wife,  and  by  Mary  J.  Rich- 
mond, n6e  Ewing,  and  H,  C.  T.  Richmond, 
her  husband.  Under  this  partition  deed  Mol- 
lie  J.  Richmond  became  the  owner  of  the 
western  half  and  Samuel  H.  Ewing  of  the 
eastern  half  of  the  land.  Some  time  after 
the  marriage  of  Mary  J.  Ewing  and  H.  C.  T. 
Richmond,  Nathaniel  Ewing,  by  deed  dated 
23d  of  November,  1869,  which  was  admitted 
to  record  June  1,  1878,  conveyed  unto  H.  C. 
T.  Richmond  and  his  wife  a  parcel  of  land 
with  a  certain  dwdlling  house,  cook  house, 
smoke  house,  and  chicken  house,  with  a 
plank  fence  around  the  house  where  they 
then  lived,  also  half  of  the  spring  out  of 
which  they  were  nsln^  water ;  they  to  have 
the  privilege  of  building  a'kprtng  house  on 
the  west  side  of  said  spring,  and  to  have 
the  privilege  of  removing  the  house  and  fence 
at  any  time  they  might  choose.  The  prop- 
erty thus  conveyed  was  on  the  eastern  side 
of  the  land  of  Nathaniel  Ewing,  while  by 
the  partition  made  by  him  during  his  life- 
time and  confirmed  after  his  death  Mrs. 
Mary  J.  Richmond  was  allotted  the  western 
side  of  the  farm.  Some  time  after  the  ex- 
ecution of  this  deed,  the  exact  date  not  ap- 
pearing, the  house  upon  the  lot  conveyed  by 


^For  otber  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  a  Rep'r  Indexes 
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the  deed  of  1869  was  moved  to  the  other 
side  of  the  farm,  and  H.  O.  T.  Richmond, 
daring  his  lifetime,  claimed  that  Nathaniel 
Ewing  had  executed  a  deed  to  him  for  a  lot 
containing  four  acres  to  which  this  house 
had  been  removed,  but  that  the  deed  had 
been  lost  By  the  will  of  H.  a  T.  Richmond 
this  house  and  lot  were  devised  to  J.  S.  B. 
Richmond  by  the  eighth  clause  of  the  will, 
which  is  as  follows: 

"I  hereby  direct  that  as  soon  as  conven- 
ient after  my  death,  my  wife  Cornelia  J. 
Richmond  move  into  the  dwelling  now  oc- 
cupied by  my  son  J.  S.  B.  Richmond,  this 
said  dwelling  being  her  property,  and  I 
hereby  devise  unto  my  son  J.  S.  B.  Richmond 
the  dwelling  house  and  lot  and  other  out 
buildings  incident  thereto  now  occupied  by 
myself  and  said  wife,  the  said  J.  S.  B.  Rich- 
mond and  his  wife  having  paid  me  a  valu- 
able consideration,  his  said  wife  holding  a 
note  against  me,  and  In  consideration  of 
these  premises  It  Is  mutually  understood 
and  agreed  that  I  make  this  devise  to  my 
said  son,  the  same  being  accepted  by  my 
said  son  and  his  said  wife  pursuant  to  a  deed 
from  Nathaniel  Ewing  to  myself  and  In  full 
satisfaction  of  the  said  note  which  my  said 
son's  wife  Adella   Richmond  holds  against 


ft 


me. 

Mclin,  the  plaintiff  in  the  bill,  purchased 
the  interests  of  several  of  the  heirs  of  Mrs. 
Mary  J.  Richmond,  and  his  contention  is 
that  he  has  a  right  to  have  the  lands  of 
which  Mary  J.  Richmond  died  seised  parti- 
tioned, and  that  the  house  and  lot  of  four 
acres  devised  by  H.  0.  T.  Richmond  to  his 
son  J.  S.  B.  Richmond  was  not  the  property 
of  H.  OL  T.  Richmond;  that  he  never  had 
any  deed  for  It ;  that  It  was  a  part  of  the 
estate  of  Mary  J.  Richmond,  in  which  he  had 
acquired  an  interest  by  virtue  of  deeds  to 
him  from  several  of  her  heirs. 

J.  S.  B.  Richmond  answered  this  bill  and 
claimed  title  to  the  four  acres  and  the  im- 
provements thereon  by  virtue  of  the  alleged 
lost  deed  from  Nathaniel  Ewing  to  his  fa- 
ther, and  by  virtue  of  the  fact  that  the  said 
H.  0.  T.  Richmond,  his  father,  went  into 
possession  of  the  said  lot  and  made  valuable 
improvements  thereon,  using,  occupying,  and 
claiming  the  same  as  his  own  openly,  no- 
toriously, continuously,  and  adversely  to  all 
others  from  the  time  the  house  was  removed 
and  the  lot  conveyed  up  to  the  time  of  his 
death ;  and  It  is  further  alleged  that  by  vir- 
tue of  said  deed,  coupled  with  his  possession 
and  claim  of  ownership  and  Improving  the 
same,  he  had  such  title  to  said  property  as 
a  court  of  chancery  w!ll  recognize  and  up- 
hold, and,  if  necessary,  will  perfect  by  a  de- 
cree properly  entered  upon  a  hearing  of  this 
cause.  The  answer  further  states  that  re- 
spondents have  no  objection  to  the  other 
lands  outside  of  the  house  and  lot  being  par- 
titioned among  the  parties  entitled  thereto, 
but  they  do  object  to  the  plaintiff,  or  any  of 


the  heirs  or  parties  interested  in  the  estate 
of  the  said  Mollle  J.  Richmond,  deceased, 
claiming  or  obtaining  In  any  manner  any 
right,  title,  or  interest  In  and  to  the  said 
house  and  lot  which  the  respondent,  J.  S.  B. 
Richmond,  claims  as  his  own  property  under 
the  said  eighth  clause  of  the  said  wUL 

A  third  ground  of  defense  Is  based  upon 
£2xhiblt  A,  which  Is  filed  with  the  answer  of 
J.  S.  B.  Richmond  and  his  wife,  and  is  in 
the  following  words: 

"Whereas  J.  S.  B.  Richmond  has  this  day 
conveyed  his  undivided  interest  in  the  land 
which  descended  to  him  from  his  mother, 
Mary  J.  Richmond,  to  Robert  J.  McLdn,  and 
whereas  there  has  been  raised  some  question 
about  the  house  and  lot  devised  to  J.  S.  B. 
Richmond  and  Delia  Richmond  by  H.  C.  T. 
Richmond  as  to  the  title,  whether  the  same 
was  In  the  said  H.  C.  T.  Richmond  or  his 
former  wife,  Mary  J.  Richmond;  therefore, 
in  consideration  of  the  said  conveyance,  the 
said  Robert  J.  McLin  hereby  relinquishes  un- 
to the  said  J.  S.  B.  and  Delia  Richmond  any 
rights  that  may  be  acquired  under  the  said 
deed  from  said  Richmond  and  wife  in  the 
said  lot  and  house,  and  if  necessary  agree 
to  execute  a  deed  of  release  therefor  for 
their  interest  so  Conveyed  to  R.  J.  McLin  in 
said  house  and  lot.  . 

"Given  under  my  hand  this  29th  day  of 
November,  1909.  R.  J.  McLin." 

The  whole  controversy  in  this  case,  th«Q, 
is  with  respect  to  the  ownership  of  the 
house  and  lot  of  four  acres  of  land.  The 
circuit  court  by  Its  decree  adjudged  that  the 
property  In  dispute  belonged  to  H.  O.  T. 
Richmond  and  passed  under  his  will  to  his 
son,  J.  S.  B.  Richmond,  and  that  is  the 
question  to  be  reviewed  upon  this  appeal. 

[1]  Dealing  first  with  what  may  be  term- 
ed the  deed  of  release  from  R.  J.  McLin  to 
J.  S.  B.  Richmond,  It  is  plain  that  by  its 
terms  it  does  not  convey  or  release  to  J. 
S.  B.  Richmond  the  entire  property  in  the 
house  and  lot  in  dispute,  but  does  release 
that  interest  in  it  which  R.  J.  McLin  might 
otherwise  claim  by  virtue  of  the  deed  from 
J.  S.  B.  Richmond  to  him  of  date  the  29tb 
of  November,  1909.  It  expressly  "relin- 
quishes unto  the  said  J.  S.  B.  and  Delia 
Richmond  any  rights  that  may  be  acquired 
under  the  said  deed  from  said  Richmond 
and  wife  in  the  said  lot  and  house,  and  if 
necessary  agree  to  execute  a  deed  of  release 
therefor  for  their  interest  so  conveyed  to 
R.  J.  McLin  in  said  house  and  lot"  So* 
that  if,  in  disposing  of  other  questions  rais- 
ed in  this  case,  we  shall  be  of  opinion  that 
this  house  and  lot  was  the  property  of  Mary 
J.  Richmond,  and  should  be  partitioned 
among  her  heirs  at  law,  the  interest  of  J. 
S.  B.  and  Delia  Richmond  in  the  house  and 
lot  as  heirs  of  Mary  J.  Richmond,  would  be 
reserved  to  them  by  force  of  this  deed  of 
release  executed  by  R.  J.  McLin  on  the  29tb 
of  November,  1909. 
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[2]  With  respect  to  the  claim  of  J.  S.  B. 
Richmond  that  hia  father  had  acquired  title 
to  the  lot  in  dispnte  by  yirtne  of  a  parol 
gift,  it  must  appear:  ''First,  that  the  agree- 
ment relied  on  is  certain  and  definite  in  its 
terms ;  second,  that  the  acts  proved  in  part 
performance  must  refer  to,  result  from,  or 
be  made  in  pursuance  of  the  agreement 
proved;  and,  third,  that  the  agre^nent 
must  have  been  so  far  executed  that  a  re- 
fusal of  full  execution  would  operate  a 
fraud  upon  the  party,  and  place  him  in  a 
situation  whidti  does  not  lie  in  compensa- 
tion." Wright  r.  Pucket  22  Qrat  (63  Va.) 
370;  Plunkett  v.  Bryant,  101  Va.  818,  45 
S.  m  742;  Reed  T.  Reed,  108  Va.  790,  62 
S.  B.  792. 

We  have  set  forth,  in  totidem  verbis,  the 
claim  of  J.  S.  B.  Richmond  upon  the  ground 
of  parol  gift  by  Nathaniel  Ewing  in  his  life- 
time, and  it  seems  to  us  not  to  measure  up 
to  what  the  law  requires  in  such  cases.  So 
far  from  stating  a  contract  certain  and  def- 
inite in  its  terms,  the  answer  states  the 
claim  of  J.  S.  B.  Richmond  in  the  most 
general  and  indefinite  terms— that  "H.  0.  T. 
Richmond  went  into  possession  of  the  lot 
and  made  valuable  improvements  thereon, 
using,  occupying,  and  claiming  the  same  as 
his  own  openly,  notoriously,  continuously, 
and  adversely  to  all  others  from  the  time 
the  said  house  was  thus  removed  and  the 
said    lot  conveyed,   which   was   about   the 

day  of  1  1872,  up  to  the  time 

of  his  death."  At  that  time  H.  0.  T.  Rich- 
mond was  and  had  for  some  years  been  the 
husband  of  Mary  J.  Ewing.  The  deed  from 
E>wing  to  Richmond  of  the  23d  of  November, 
1869,  of  the  dwelling  house,  cook  house, 
etc,  which  house  was  subsequently  remov- 
ed to  the  lot  in  controversy,  conveys  the 
property  to  Richmond  and  his  wife  and 
their  heirs  forever.  Nathaniel  Swing  died 
December  8,  1876;  Mrs.  Richmond  died  in 
1884 ;  and  H.  C.  T.  Richmond  died  hi  1909. 
During  all  the  period,  therefore,  certainly 
from  as  far  back  as  1869  to  1909,  about  40 
years,  his  possession  and  acts  of  ownership 
may  be  referred  to  his  marital  rights,  first 
as  tenant  by  curtesy  initiate,  and  from  the 
death  of  his  wife  as  tenant  by  curtesy  con- 
summate for  the  period  of  25  year&  It  is 
true  that  during  that  long  period  he  put  im- 
provements upon  the  property,  but  the  rec- 
ord falls  to  show  that  what  he  did  referred 
to,  resulted  from,  or  was  done  In  pursuance 
of  any  agreement  alleged  and  proved. 

This  brings  us  to  a  consideration  of  the 
claim  that  Nathaniel  Ewing  in  his  lifetime 
executed  and  delivered  to  H.  0.  T.  Rich- 
mond a  deed  for  the  property  in  question. 
This  court  has  frequently  considered  the 
law  bearing  upon  this  question. 

[3]  In  Thomas  v.  Ribble,  24  S.  E.  241,  2 
Va.  Dec.  321,  this  court  adopted  the  opinion 
of  the  corporation  court  of  the  city  of  Nor- 
folk. We  may  therefore  speak  of  it,  with- 
out being  guilty  of  selfpraise^  as  a   very 


clear  and  accurate  statement  of  the  law. 
"Where  the  instrument  rises  to  the  dignity 
and  importance  of  a  muniment  of  title,  ev- 
ery principle  of  public  policy  demands  that 
the  proof  of  its  former  existence,  its  loss, 
and  its  contents  should  be  strong  and  con- 
dnsive  before  the  courts  will  establish  a  ti- 
tle by  parol  testimony  to  property  which 
the  law  requires  shall  pass  only  by  deed  or 
will.  That  courts  of  equity  have  the  Juris- 
diction to  set  up  lost  deeds  and  wills,  and 
establish  titles  under  them,  can  certainly 
not  be  denied;  but  it  is  a  dangerous  juris- 
diction, and  so  pregnant  with  opportunities 
of  fraud  and  injustice  that  it  will  not  be 
lightly  exercised,  nor  except  upon  the  clear- 
est and  most  stringent  proof.  *  *  *  It 
is  the  policy  of  the  law,  adopted  with  a 
view  to  prevent  frauds,  that  title  to  lands 
shall  pass  only  by  written  instruments;  and 
the  ditference  is  more  in  name  than  in  fact 
between  giving  effect  to  a  parol  conveyance 
of  lands  and  establishing  a  title  to  lands 
under  an  alleged  lost  deed,  upon  parol  tes- 
timony of  its  contents  and  loss,  unless  the 
proof  be  clear  and  conclusive.  Certainly  the 
opportunities  for  fraud  are  Just  as  great  in 
the  one  case  as  in  the  other."  Barley  r. 
Byrd,  95  Va.  316,  28  S.  B.  329. 

[4]  This  record  is  filled  with  declarations 
upon  the  part  of  H.  C.  T.  Richmond  as  to 
his  ownership  of  the  property  in  question; 
his  last  will  sets  out  in  detail  the  mode  by 
which  it  was  acquired,  and  undertakes  to 
dispose  of  it  as  his  own  by  devise  to  his 
son;  but  those  self-serving  declarations  fall 
short  of  that  conclusive  proof  which  the 
law  demands,  and  whatever  probative  value 
might  otherwise  have  been  attributed  to 
them  is  diminished  by  the  fact,  already  ad- 
verted to,  that  H.  G.  T.  Richmond  was,  by 
virtue  of  his  marital  rights,  in  possession 
and  full  control  of  this  property  for  more 
than  40  years.  Nothing  is  more  common 
than  for  those  so  situated  to  speak  of  such 
proi>erty  as  their  own,  as  indeed  it  was  dur- 
ing his  lifetime,  and  sometimes  to  Ibse 
sight  of  the  fact  that  they  are  merely  the 
life  tenants  and  not  the  owners  in  fee  sim- 
ple. 

The  appellees  placed  a  witness  upon  the 
stand — a  Mr.  Pugh — ^whose  testimony  is  much 
relied  upon.  At  the  time  of  his  examination 
as  a  witness  he  was  77  years  of  age,  and 
he  undertakes  to  detail  a  conversation  be- 
tween H.  O.  T.  Richmond  and  Nathaniel  Ew- 
ing as  follows:  '1  heard  them  talking  about 
a  piece  of  land.  I  could  not  tell  you  exact- 
ly when  it  was;  it  has  been  a  long  time; 
I  could  not  give  the  date.  They  were  stand- 
ing right  down  here  at  the  branch  talking, 
and  I  came  down  the  branch  to  where  they 
were,  and  at  that  time  Mr.  Richmond's  house 
was  over  on  the  east  side  of  the  branch, 
nearly  opposite  Nathaniel  E2wing*s  house, 
and  Mr.  Ewing  wanted  Mr.  Richmond  to 
move  the  house  over  to  Its  present  location, 
and  Mr.  Richmond  did  not  want  to  move  on 
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uncertalntiM;  and  Ifr.  Bwing  said,  1  will 
make  yoa  a  deed  to  thia  boundary/  and  be 
showed  wbere  tbe  corner  was  to  be  at  the 
branch,  and  to  ran  down  the  road  until  It 
passed  the  blacksmith's  shop,  then  to  go 
south  each  end  enough  to  cover  four  acres, 
and  remarked  he  would  make  him  a  deed  to 
that,  and  in  a  few  days  liCr.  Richmond  went 
to  moving  this  house.  BdLr.  Ewing  at  the  time 
In  talking,  after  making  the  statement  how 
It  should  run,  he  Just  pointed  to  me  and  said, 
'Now  you  are  a  witness  to  this,'  but  they  did 
not  tell  me  where  the  lines  should  run  on 
the  south  side,  but  it  should  be  enough  to 
contain  four  acres." 

Mrs.  Mary  McLin,  who  was  daughter  of 
H.  C.  T.  Richmond,  was  Introduced  to  prove 
that  she  had  seen  a  deed  from  Nathaniel 
E}wlng  to  her  father.  She  states  that  her 
father,  on  the  occasion  to  which  she  refers, 
declared  that  he  had  a  deed  wnich  had  been 
made  to  him  by  Nathaniel  Swing  for  the 
property  In  controversy;  that  "he  wanted 
us  to  see  it  He  got  up  and  went  to  the 
store,  came  back  to  the  house,  and  asked 
mammle  if  there  was  a  deed  in  the  papers 
that  he  had  asked  her  to  keep  for  him.  She 
told  him  she  did  not  know  what  was  in 
them;  that  they  were  just  as  he  had  given 
them  to  her.  She  then  went  to  her  trunk 
and  gave  him  the  papers.  He  looked  through 
them,  and  he  said  the  paper  that  he  wanted 
was  not  there.  He  went  back  to  the  store, 
and  came  bade  and  had  a  paper  in  his  coat 
pocket  He  came  through  the  kitchen  and 
asked  me  to  follow  him,  and  I  came  out  on 
the  porch  and  sat  down;  then  he  asked  me 
to  come  to  him,  and  I  told  him  to  read  it, 
and  I  would. listen  to  it;  and  he  told  me 
then  he  had  been  accused  of  not  being  hon- 
est, and  wanted  us  to  see  It  I  then  got  up 
and  went  to  him,  stood  behind  his  chair, 
and  as  he  read  the  deed  I  stood  at  his  back. 
1  do  not  remember  anything  much  about  the 
deed  more  than,  when  he  turned  the  second 
page  three  lines  from  the  top,  he  says,  *Now, 
daughter,  I  want  you  to  read  this/  It  was 
a  deed  from  Nathaniel  Ewlng  to  H.  C.  T. 
Richmond  individually.  I  do  not  know  any- 
thing more  about  the  deed  more  than  there 
were  names  attached  to  it,  three  of  which 
I  remember,  and  one  I  do  not  Nathaniel 
E)wlng,  MoUle  J.  Richmond,  and  Samuel  H. 
Ewlng,  and  then  another  name  under  this 
that  I  do  not  remember.  Below  those  names 
were  written  something  that  he  nor  I  either 
did  not  read,  about  three  lines  across  the 
paper. 

"Q.  Please  state,  as  near  as  you  can,  what 
property  was  conveyed  by  this  deed.  A. 
The  house  where  he  then  lived,  and  so  many 
acres  of  land,  but  I  do  not  know  how  many. 

"Q.  State  whether  or  not  there  was  any- 
thing at  the  end  of  the  signature  of  said 
deed,  and,  If  so,  what  It  was.  A.  The  word 
*nef\V  was  there. 

**Q.  Desi'i'ibe  fls  near  sl^  you  cnii  the  kind 


of  paper  upon  wMoh  tiie  deed  you  referred 
to  was  written.  A.  It  was  written  on  legal 
cap  paper  with  red  lines  down  the  sides  of  it 

"Q.  How  did  the  paper  appear  as  to  be- 
ing old  or  new,  upon  which  the  deed  wa» 
written?  A.  It  looked  soiled,  of  course,  and 
looked  a  litUe  worn,  but  it  was  not  dirty  or 
anything  like  that" 

Now  it  appears  that  this  witness  did  not 
know  the  handwriting  of  Nathaniel  Ewlng, 
does  not  prove  that  it  was  acknowledged,  and 
her  whole  testimony  is  Insufficient  to  prove 
a  duly  executed  deed  from  Nathaniel  Swing. 
It  amounts  to  no  more  than  proof,  of  which 
the  record  is  full  in  other  forms,  of  the 
declaration  upon  the  part  of  H.  0.  T.  Rich* 
mond  that  he  had  a  deed  for  this  iHToperty. 
Why  should  Samuel  H.  Swing's  name  have 
appeared  upon  any  such  deed?  His  father 
was  living,  and  he  had  no  interest  whatever 
in  the  property  which  belonged  to  his  father* 
We  do  not  mean  in  any  degree  to  impeach 
the  veracity  of  Mrs.  McLln;  but  assuming 
the  truth  of  all  that  she  says,  its  probative 
force  is  insufficient  to  prove  the  execution 
and  delivery  of  a  deed  for  tbe  property  Id 
question.  Enderlln  Inv.  Co.  v.  Nordhagen^ 
18  N.  D.  517,  123  N.  W.  890;  Snyder  v. 
Charleston  Bridge  Co.,  65  W.  Ya*  1,  63  B.  B. 
616, 131  Am.  St  Rep.  Ml ;  Johnson  ▼•  McCoy^ 
112  Va.  580,  72  S.  E.  123. 

In  Nemo  t.  Farrlngton,  7  Cal.  App.  448, 
04  Pac.  876,  it  was  held  that  '"parol  evi- 
dence to.  estaUish  the  contents  of  a  lost  deed 
should  be  clear  and  certain,  and  should  show 
substantially,  but  not  literally,  the  contents 
of  the  deed." 

As  we  have  said,  the  heirs  at  law  of  Na«^ 
tlianlel  Ewlng,  by  deed  of  the  24th  of  Janu- 
ary, 1878,  partitioned  the  real  estate  which* 
had  descended  to  them  from  Nathaniel  Ew- 
lng, deceased^  In  that  deed  they  adopted 
the  partition  which  had  been  made  by  parol 
by  Nathaniel  fiwing  in  hla  lifetime,  and  un- 
dertake to  partition  the  entire  real  estate  of 
which  Nathaniel  Ewlng  died  seised,  and  the 
share  which  was  assigned  to  Mary  J.  Rich- 
mond embraces  and  Includes  within  Its 
boundaries  the  property  In  dispute. .  By  this 
deed  Richmond  and  his  wife  took  the  prop- 
erty on  the  west  of  tbe  division  line,  and 
Samuel  H.  Ewlng  and  wife  the  property  on 
the  east  side  of  the  division  line;  and  the 
deed  concludes  with  this  expressdon:  "Ex- 
cept tbe  exceptions  to  the  said  H.  C.  T.  Rich- 
mond and  Mary  J.,  his  wife."  The  except 
tlons  here  referred, to  are  of  the  property 
embraced  in  the  deed  from  Nathaniel  Ewlng^ 
to  liichmoud  and  his  \^ife  of  the  23d  of  No- 
vember, 1869.  The  excerption  noted  in  the 
deed  Is  not  without  significance,  because  it 
shows  the  care  and  exactness  with  which  the 
partition  was  carried  out  Not  only  that,  but 
the  deed  of  the  23d  of  November,  18^9,  was 
shortly  thereafter  put  upon  record,  and  It  Is, 
to  say  tbe  least  of  it  passing  strange  if  a 
ilfvil  A»u(  b  US}  U  now  asi$ei'ted  had  ever  been 
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executed  by  Natbanlel  Ewlng;  that  there 
was  nothing  suggested  or  said  with  respect 
to  it  when  the  partition  deed  was  executed. 

We  are  of  opinion  that  the  decree  of  the 
circuit  court  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings  to  be  had 
therein  in  accordance  with  the  Tlews  ex- 
pressed in  this  opinion* 

Reversed. 

GARDWELL,  J.,  absent 


(U4  Va.  202) 


QBOVB  V.  LBMLEY. 


(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

21,  1912.) 

1.  Limitation  of  Actions   (i§  96,  100*)  — 
Running  of  Statutk-^Timx. 

In  cases  of  mutual  mistake  and  fraud  in  a 
settlement,  limitations  run  at  law  from  the  date 
of  the  settlement  and  payment;  but  in  equity, 
in  case  plaintiff  is  without  fault,  the  statute 
will  be  i>ermltted  to  run  only  from  the  date  of 
plaintifTs  discovery  of  the  fraud  or  mistake. 

[Kd.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dis.  §§  323,  837,  476,  47t^ 
480-493 ;    Dec  Dig.  ff  96,  lOa*] 

2.  Limitation  or  Actions  (f  96*>— Fraud— 
Mistake — ^Limitations — ^Laches. 

Plaintiff  employed  defendant  to  do  the 
brickwork  on  a  certain  building  for  (9  per 
thomjand  brick  laid  in  the  wall.  The  side  and 
front  walls  were  to  be  18  inches,  pilastered,  and 
the  back  wall  13  inches,  plain.  The  work  was 
finished  September  26,  1905;  the  balance 
shown  to  be  due  by  an  estimate  made  by  de- 
fendant with  the  assistance  of  plaintiff's  fore- 
man was  paid.  In  estimating  the  brick,  de- 
fendant measured  the  walls  as  solid  18-inch 
walls,  without  deduction  for  recess  panels.  The 
fact  that  the  panels  were  only  13  inches  being 
called  to  his  attention  in  1909,  plaintiff  claimed 
a  deduction  and  sued  for  an  overpayment.  It 
appeared  that  plaintiff,  when  the  walls  were 
constructed,  had  actual  knowledge  that  they 
were  to  be  but  18  inches,  and  in  ordering  his 
window  and  door  frames  repeated  that  they 
were  for  a  13-inch  brick  wall.  Beldf  that  plain- 
tiff had  failed  to  discover  the  discrepancy  with 
reasonable  diligence,  and  hence  limitations  ran 
from  the  date  of  the  settlement  and  not  from 
the  date  he  was  informed  of  the  mistake. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  it  337,  475,  476;  Dec 
Dig.  I  96.*] 

Appeal  from  Circuit  Courts  Sbenandoah 
County. 

Action  by  one  Grove  against  one  Lemley. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.    Affirmed. 

A.  C.  Stickley,  of  Strasburg,  R.  T.  Barton, 
of  Winchester,  and  M.  L.  Walton,  o;f  Wood- 
stock, for  appellant  0.  B.  Guyer,  of  Stras- 
burg, and  F.  &  Tavenn^,  of  Woodstock,  for 
appellee. 

• 

WHITTLES,  J.  On  February  11,  1910,  the 
appellant.  Grove,  brought  an  action  of  as- 
sumpsit against  the  appellee,  Lemley,  to  re- 
cover an  alleged  overpayment  for  brick  fur- 
nished and  work  and  labor  performed  by 
Lemley  under  a  building  .contract    The  con- 


tract was  partly  in  writing  and  partly  parol, 
and  Involved  supplying  and  laying  brick  in 
a  double  storehouse  building  which  appel- 
lant was  erecting  in  the  town  of  Strasbiurg 
at  a  cost  of  about  $10,000.  The  agreed  price 
for  brick  was  $9  per  1,000  solid  measure, 
laid  in  the  wall,  side  and  front  walls  to  be 
18  inches;  pilastered,  and  back  wall  13  inches 
plain.  A  stone  foundation  24  inches  thick 
had  been  laid  to  receive  these  walls;  and 
materials  for  the  building,  other  than  for 
brickwork,  were  to  be  supplied  by  Grove 
and  the  work  done,  with  the  above  excep- 
tion, under  the  supervision  of  his  foreman. 
To  this  foreman  the  location  and  size  of 
openings  for  doors  and  windows,  partition 
walls,  and  construction  of  the  building  gen- 
erally were  intrusted.  There  were  eight  pi- 
lasters on  one  side  wall,  nine  on  the  other, 
and  three  in  front  These  pilasters  were 
three  feet  wide,  with  five-inch  projection 
springing  from  an  18-inch  horizontal  wall 
resting  on  the  foundation  and  extending  to 
an  ornamental  projection  of  equal  thickness 
at  the  top  of  the  walls.  The  intervening 
space  consisted  of  a  plain  13-inch  wall;  thus 
giving  a  panel  effect  to  the  side  and  front 
walls. 

Lemley  commenced  the  brickwork  about 
Alay  1,  1005,  and  completed  it  the  latter  part 
of  September  of  that  year.  Grove  made  fre- 
quent payments  as  the  brickwork  progressed, 
and  finally,  when  finished,  paid  Lemley  on 
September  26,  1905,  the  balance  shown  to  be 
due  by  an  estimate  made  by  Lemley,  with 
the  assistance  of  the  foreman,  on  the  basis 
of  an  18-inch  wall.  The  foreman,  however, 
disclaimed  knowledge  of  the  terms  of  the 
contract  for  brickwork,  or  that  he  repre- 
sented Grove  in  assisting  In  making  the  cal- 
culation. 

In  estimating  the  brick  in  the  building, 
Lemley  iheasured  the  walls  as  solid  18-inch 
walls,  without  making  deduction  for  recess 
panels,  which  resulted  in  the  discrepancy  of 
which  Grove  complains. 

To  the  action  of  assumpsit  the  defendant 
pleaded  nonassumpsit  and  the  act  of  limita- 
tion; and,  the  denaand  being  barred  at  law. 
Grove  filed  a  bill  in  equity  in  which  he  al- 
leged that  he  was  entitled  under  his  contract 
to  a  20-inch  wall,  but  did  not  discover  that 
the  entire  side  and  ftont  walls  were  not  20 
inches  thick  until  the  spring  of  19C9,  more 
than  three  years  after  the  final  settlement, 
and  that  he  could  not,  in  the  exercise  of  due 
diligence,  have  discovered  the  mistake  ear- 
lier; that  his  attention  was  first  called  to  the 
fact  that  the  walls  were  not  actually  18 
inches  thick  by  an  Insurance  agent  who  visit- 
ed the  building  in  March,  1909^  to  solicit  in- 
surance thereon;  and  that  this  information 
led  to  an  inveetigation  by  Grove  and  to  the 
discovery  of  the  overpayment  to  Lemley. 
The  grounds  of  equity  jurisdiction  invoked 
are  mutual  mistake  or  fraud  on  tt^e  part  of 
the  defendant,  and  the  prayer  of  the  bill  ts 
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that  be  be  enjoined  from  setting  np  the  de- 
fense of  the  statute  of  limitations  in  the  ac- 
tion at  law,  and  for  general  relief. 

Lemley  controverted  the  contentions  of  the 
plaintiff  and  insisted  that  the  walls  were 
built  according  to  contract,  and  tbat  Che 
computation  of  brick  furnished  was  in  con- 
formity with  the  custom  of  the  trade. 

At  the  final  hearing  the  court  disposed  of 
the  controversy  on  the  merits  on  the  equity 
side;  and,  being  of  opinion  that  neither  the 
charge  of  mutual  mistake  nor  of  fraud  had 
been  substantiated,  dismissed  both  the  action 
at  law  and  the  bill  in  equity. 

[1]  The  principle  seems  settled  in  Virginia 
that,  in  cases  of  mutual  mistake  and  fraud, 
courts  of  law  and  courts  of  equity  apply  dif- 
ferent rules  with  respect  to  the  defense  of 
the  statute  of  limitations.  The  statute  in 
such  cases  makes  no  exception,  and  in  a 
court  of  law  the  limitation  runs  from  the 
date  of  settlement  and  payment  Liskey  v. 
Paul,  100  Va.  764,  767,  42  S.  E  875.  But  in 
a  court  of  equity  a  different  rule  prevails, 
and,  when  the  plaintiff  is  without  fault,  the 
statute  will  be  held  only  to  run  from  the  dis- 
covery of  the  fraud  or  mistake. 

In  4  Minor's  Inst  (3d  Ed.)  623,  the  doc- 
trine is  thus  stated:  *'It  seems  to  be  agreed 
on  all  sides  that,  if  the  fraud  has  been  known 
to  the  plaintiff,  or  with  the  exercise  of  rea- 
sonable diligence  and  observation  might  have 
become  known  to  him,  more  than  Uiree  years 
before  the  suit  brought,  the  bar  of  the  stat- 
ute is  not  affected;  and  there  is  believed  to 
be  a  like  unanimity  in  favor  of  the  proposi- 
tion that,  when  the  injury  is  accomplished 
by  means  of,  or  consists  in,  a  fraud  which 
is  unknown  to  the  plaintiff  and  could  not 
reasonably  have  been  expected  to  be  known 
to  him  until  within  the  period  of  limitation, 
a  court  of  chancery  will  intervene  to  prohib- 
it the  defendant  from  pleading  the  statute^ 
whether  the  fraud  can.be  made  available  to 
rep^l  the  plea  in  a  court  of  law  or  not;  that 
is,  chancery  will  regard  the  statute  as  begin- 
ning to  run  from  the  discovery  of  tlie  fraud. 
And  it  is  supposed  that  where  the  defendant 
has  fraudulently  prevented  the  discovery  of 
the  wrong,  the  weight  of  authority  prepon- 
derates in  favor  of  allowing  that  fact  to  be 
stated  by  way  of  replication  in  a  court  of 
law  to  the  plea  of  the  statute^  as  an  effectu- 
al answer  thereto." 

[2]  'But  it  wiU  be  observed  that,  to  avail 
of  this  equitable  Jurisdiction,  the  plaintiff 
must  have  acted  in  good  faith  and  with  rea- 
sonable caution  and  dilig^ice.  Foster  v.  Ri- 
sen, 58  Va.  S22,  345;  Sickle  r.  Ghrisman,  76 
Va.  678;   4  Minor's  Inst  622;   25  Qya  1216. 

In  Redford  v.  Clarke,  100  Va.  115,  40  S. 
EL  630,  it  was  held:  "He  who  would  repel 
the  imputation  of  laches  on  the  score  of  ig- 
norance of  his  rights  must  be  without  fault 
in  remaining  so  long  in  ignorance  of  those 
rights.    Indolent  ignorance  and  indifference 


will  no  more  avail  than  will  voluntary  Igno- 
rance of  one's  rights.*'  See,  also.  Poster  v. 
Mansfield,  etc.,  Ry.  Oo.,  146  U.  S.  88,  13  Sup. 
Gt.  28,  36  U  Ed.  899. 

In  this  case  Grove  was  a  mature  man  of 
business,  who  for  many  years  had  been  a 
large  and  successful  merchant  in  the  town 
of  Strasburg.  His  place  of  business  was  lo- 
cated diagonally  across  the  street  from  the 
new  building,  in  plain  view  and  only  100  feet 
away.  He  visited  the  new  building  occasion- 
ally while  in  course  of  construction,  and  had 
every  opportunity  of  ascertaining  what,  with 
the  exception  of  himself,  seems  to  have  been 
common  knowledge  to  those  connected  with 
the  work.  Besides,  we  are  told  that  after 
having  occupied  the  building  for  several 
years,  his  ignorance  of  the  thickness  of  the 
walls  continued  until  he  was  enlightened  on 
the  subject  by  an  insurance  agent,  a  stran- 
ger to  the  town  and  building,  who  called  up- 
on him,  on  one  occasion  only,  to  solicit  in- 
surance. One  may  not  close  his  eyes  in  this 
manner  to  what  is  obvious  to  a  casual  ob- 
server, and  still  be  heard  to  complain  that 
he  does  not  see. 

But  the  record  shows  that  Grove  had  ac- 
tual knowledge  that  the  main  body  of  the 
walls  of  the  building  were  to  be  13  inches 
thick.  In  his  written  order  for  window  and 
door  frames  it  is  many  times  repeated  that 
they  are  for  a  13-inch  brick  wall.  This  bill 
was  gone  over  with  Grove  and  his  foreman 
by  the  secretary  and  treasurer  of  the  com- 
pany with  whom  the  order  was  placed,  and 
was  thoroughly  unuerstood  by  all. 

We  therefore  concur  in  the  findings  of  fact 
by  the  learned  circuit  court  that  the  evidence 
fails  "to  substantiate  the  charges  of  fraud 
and  mutual  mistake.** 

The  decree  appealed  tnm  Is  plainly  right 
and  must  be  affirmed. 

Affirmed* 


014  Va.  884) 

VIRGINIAN  RT.  CO.  t.  LONDON. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

21,  1912.) 

1.  NniSAlYCB   (i   50*)— CONTINTTINO   NXTIBAIVOB 

— Sttbstantial  Daicaos. 

A  continuing  or  permanent  nuisance,  such 
as  a  railroad  roundhouse  erected  adjacent  to  a 
residence,  necessarily  causes  substantial  dam- 
age; and  in  an  action  for  such  nuisance  it  is 
error  for  the  jury  to  find  for  defendant. 

[I3d.  Note.— >For  other  cases,  see  Nuisance, 
Cent.  Dig.  H  118-127;   Dec  Dig.  |  50.*] 

2.  NtnSANCK    <§   60*)^PXB1CANBNT  NUISANCE 
^ROURDHOrSB— Daicaqks. 

Damages  for  a  permanent  or  continuing 
nuisance,  such  as  a  railroad  roundhouse,  are 
not  confined  to  the  diminution  of  the  value  of 
the  property,  but  indlude  impairment  of  a  resi- 
dence owner's  comfort,  though  the  value  of  the 
property  is  increased  by  the  erection  of  the 
roundhouse. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  U  118-127;   Dec  Dig.  §  50.*] 


•For  other  cases  see  same  tepto  and  MCtiaB  NUMBBR  la  Dee.  Dig.  A  Am.  Dig.  Ker-Ne.  aeries  A  Rap'r  Index! 
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Error  to  Ck>rporation  Court  of  Roanoke. 

Action  by  one  London  against  the  Virgin- 
ian Railway  Company.  From  a  Judgment  for 
plaintiff,  defendant  brings  writ  of  error.  Af- 
firmed. 

Hall  ft  Woods,  of  Roanoke,  for  plaintiff 
in  error.  Hunt  ft  Staples,  of  Roanoke,  for 
defendant  in  error. 

KEITH,  P.  The  defendant  in  error  sued 
the  Virginian  Railway  Company  upon  a  plea 
of  trespass  on  the  case,  and  in  her  declara- 
tion avers  that  she  was  seised  and  possessed 
of  a  certain  lot  of  land  situated  in  the  city 
of  Roanoke,  Va.,  on  which  she  had  erected  a 
certain  building,  and  was  using  the  same*  as 
a  residence  for  herself  and  her  family;  that 
the  Virginian  Railway  Company  owned  a  cer- 
tain lot  of  land  lying  adjacent  to  her  prop- 
erty, on  which  it  erected  a  roundhouse^  which 
was  used  by  it  for  the  purpose  of  receiving, 
storing,  and  delivering  car  and  locomotive 
supplies  and  material,  and  for  keeping  loco- 
motives and  engines,  and  in  connection  with 
said  roundhouse  laid  a  number  of  short  rail- 
road tracks>  which  were  used  for  the  pur- 
pose of  standing,  storing,  and  keeping  such 
of  its  locomotives  as  were  not  in  immediate 
use,  and  of  cleaning,  firing,  steaming,  and 
repairing  them ;  that  it  was  the  duty  of  the 
defendant  so  reasonably  to  use  its  said  lot 
and  the  structures  thereon  as  not  to  inter- 
fere with  the  possession,  use,  and  enjoy- 
ment by  the  plaintiffs  of  her  property,  yet 
the  defendant,  not  regarding  Its  duty,  has 
steadily  and  unceasingly  continued,  and  Is 
now  continuing,  to  stand,  store,  ahd  keep 
in  said  roundhouse  and  on  the  tracks  adja- 
cent thereto,  a  large  number  of  locomotiveB, 
varying  in  number  from  time  to  time,  and  to 
dean,  flre^  steam,  and  repair  the  same  in  the 
roundhouse  and  on  the  tracks  adjacent  there- 
to ;  that  from  the  engines  so  placed,  hostled, 
tended,  and  handled  there  were  daily  and 
many  times  during  the  day  and  night  the 
ringing  of  bells,  blowing  of  whistles,  and  pro- 
longed and  deafening  roar  of  steam  and  noise 
of  blowers  at  work  raising  steam,  and  vast 
clouds  of  smoke  and  ashes  come  from  the 
smoke  stacks  of  said  locomotives  over,  upon, 
into,  through,  and  about  the  plaintiff's  dwell- 
ing and  premises;  that  the  said  smoke,  cin- 
ders, soot,  ashes,  and  dust  are  blown  into 
plaintiff's  dwelling  house,  and  taint  and  cor- 
rupt the  air  and  atmosphere,  and  render 
practically  useless  the  dwelling  house  of  the 
plaintiff  for  the  purpose  of  habitation. 

The  case  was  twice  tried.  At  the  first  trial 
the  Jury  rendered  a  verdict  for  the  defend- 
ant, which,  upon  motion  of  the  plaintiff,  the 
court  set  aside,  and  at  a  subsequent  trial  the 
Jury  awarded  the  plaintiff  $500,  upon  which 
verdict  the  court  entered  Judgment,  and  the 
case  is  before  us  upon  the  petition  of  the 
railway  company,  which  assigns  as  error, 
first,  the  action  of  the  court  in  setting  aside 
the  first  verdict  and  panting  a  new  trial; 


and,  second,  certain  rulings  of  the  court  made 
during  the  progress  of  the  second  trial. 

[1]  We  have  no  difficulty  in  saying  that  the 
court  did  not  err  in  setting  aside  the  first 
verdict  Whatever  may  be  the  difference  of 
opinion  as  to  the  true  measure  of  damages 
in  such  a  case,  it  is  certain  that  the  plain- 
tiff had  sustained  substantial  damage,  and 
that  the  Jury  erred  in  finding  a  verdict  for 
the  defendant. 

The  errors  assigned  by  the  plaintiff  in  er- 
ror with  respect  to  the  second  trial  are  as 
follows:  First,  that  the  court  erred  In  over- 
ruling the  demurrer  to  the  amended  declara- 
tion; second,  that  the  court  erred  In  refus- 
ing to  give  the  instructions  asked  for  by  the 
plaintiff  in  error;  and,  third,  that  the  court 
erred  in  tefuslng  to  set  aside  the  verdict  of 
the  Jury  rendered  on  the  second  trial  of 
the  case. 

Upon  the  demurrer  the  contention  of  the 
plaintiff  in  error  Is  that  inconsistent  elements 
of  damage  are  claimed  in  the  declaration; 
that  the  declaration  alleges  that  the  plaintiff 
Is  damaged  in  the  use  and  possession  of  her 
property,  and  is  also  damaged  by  the  per- 
manent depreciation  of  the  market  value  of 
her  property;  and  that  these  elements  of 
damage  are  inconsistent,  because  the  perma- 
nent depreciation  in  the  market  value  of 
property  comprehends  the  whole  damage  that 
can  be  caused  to  property  by  the  establish- 
ment of  a  permanent  nuisance.  The  same 
assignment  of  error  Is  made  in  connection 
with  the  instructions  asked  for,  and  which 
the  court  refused  to  give,  and  is  the  con- 
trolling question  in  the  case. 

Plaintiff  in  error  relies  upon  Swift  v.  New- 
port News,  105  Va.  108,  52  S.  E.  821,  8  L. 
R.  A.  (N.  S.)  404,  where  it  is  stated  that 
where  private  property  has  been  damaged 
by  a  public  improvement,  but  no  part  there- 
of has  been  taken,  the  measure  of  damages 
is  the  diminution  in  the  value  of  the  property 
by  reason  of  the  Improvement — ^the  difference 
between  the  fair  market  value  of  the  prop- 
erty immediately  before  and  after  the  con- 
struction of  the  public  improvement. 

In  that  case  the  court  was  dealing  with  an 
injury  to  property  only,  caused  by  a  change 
in  the  grade  of  a  street,  and  as  a  matter  of 
course,  if  the  change  in  the  grade  added  to 
the  market  value,  no  injury  was  sustained 
by  the  act  complained  of;  but  in  the  case 
before  us  another  element  enters  and  is  to 
be  considered.  There  are  nuisances  in  which 
the  harm  attributed  consists  of  damage  to 
realty  itself;  and,  secondly,  those  in  which 
the  damage  consists  of  an  Interference  with 
some  right  incident  to  the  ownership  or  pos- 
session of  realty.  The  case  of  Swift  ft  Co. 
V.  Newport  News^  supra,  belongs  to  the  first 
class,  in  which  there  must  be  substantial 
diminution  in  the  value  of  the  property; 
while  the  case  before  us  belongs  to  the  sec- 
ond class,  where  the  injury  consists  of  a  sub- 
stantial impairment  of  the  plaintiff's  com- 
fort and  convenience  and  enjoyment  of  it. 


308 


76  SOUTHEASTERN  REPORTER 


(Vi 


See  Street's  Foundation  of  Legal  LiabiUtyi 
vol.  1.  pp.  211-223,  inclusive. 

[2]  The  author  adopts  the  definition  of  a 
private  nuisance  given  by  Pollock,  as  follows 
"A  private  nuisance  Is  the  using  or  authoriz- 
ing the  use  of  one's  property,  or  of  anything 
under  one's  control,  so  as  to  injuriously  af- 
fect an  owner  or  occupier  of  property  (1) 
by  diminishing  the  value  of  that  proper^; 
<2)  by  continuously  interfering  with  his  pow- 
er of  control  or  enjoyment  of  that  property ; 
(3)  by  causing  material  disturbance  or  an- 
noyance to  him  in  his  use  or  occupation  of 
that  property." 

The  contention  of  the  plaintiff  in  error 
seems  to  be  that  damages  for  diminution  of 
the  value  of  property  include  every  element 
of  damage  which  may  be  recovered,  and  that 
if  a  nuisance  be  a  continuing  nuisance — a 
permanent  nuisance— (and  it  is  conceded  that 
the  nuisance  under  consideration  is  a  per- 
manent nuisance)  it  excludes  every  other 
element  of  damage.  In  this  view  we  cannot 
concur.  The  result  of  a  nuisance  may  be  to 
add  to  the  value  of  the  property,  and  yet  in- 
volve a  substantial  Imimirment  of  the  own- 
er's comfort,  convenience,  and  enjoyment  of 
it  by  causing  a  material  disturbance  or  annoy- 
ance to  him  in  the  use  or  occupation  of  that 
property.  Any  other  conclusion  would  seem 
to  involve  the  right  to  set  off  a  benefit  re- 
sulting from  the  nuisance  against  the  injury 
which  it  occasions. 

There  can  be  no  doubt,  under  the  facts  of 
this  case,  that  the  value  of  the  house  of  the 
defendant  in  error  was,  for  residential  pur- 
poses, greatly  impaired  by  the  nuisance  cre- 
ated by  the  plaintiff  in  error.  That  Is  a 
conceded  wrong,  and  to  deny  her  the  right 
to  recover  damages  on  account  of  that  wrong, 
because  the  market  value  of  her  property 
had  been  increased  by  the  wrong,  would  be 
to  say  that  she  could  be  improved  out  of  her 
home  against  her  will  by  the  wrongful  act  of 
the  plaintiff  tn  error,  and  the  law  would  af« 
ford  her  no  redress. 

In  Baltimore  &  Potomac  R.  Go.  ▼.  Fifth 
BapUst  Church,  108  U.  S.  817,  2  Sup.  Ct 
719,  27  Im  Ed.  789,  in  dealing  with  the  sub- 
ject of  damages  for  such  an  Injury,  Mr.  Jus* 
tice  Held  uses  the  following  language:  "Mere 
depreciation  of  the  property  was  not  the 
only  element  for  eonsideratioD.  That  might, 
indeed*  be  entirely  disregarded.  The  plain- 
tiff  was  entitled  to  recover  because  of  the 
inconvenience  and  discomfort  caused  to  the 
congregation  assembled,  thus  necessarily 
tending  to  destroy  the  use  of  the  building 
f6r  the  purposes  for  which  tt  was  erected 
and  dedicated.  The  property  might  not  be 
depreciated  in  its  salable  or  market  value, 
if  the  building  had  been  entirely  closed  for 
those  purposes  by  the  noise,  smoke,  and 
odors  of  the  defendant's  shops.  It  might 
then,  perhaps,  have  brought  in  the  market 
as  great  a  price  to  be  used  for  some  other 


purpose.  But  as  the  court  below  very  proper- 
ly said  to  the  jury,  the  congregation  had  the 
same  right  to.  the  comfortable  enjoyment  of 
Its  house  for  church  purposes  that  a  private 
gentleman  has  to  the  comfortable  enjoyment 
of  his  own  house;  and  it  is  the  dtecomfort 
and  annoyance  in  its  use  for  those  purposes 
which  is  the  primary  consideration  in  allow- 
ing damages." 

The  principle  established  in  that  case  is, 
we  think,  conclusive  of  the  one  under  con- 
sideration. 

We  are  of  opinion  that  the  demurrer  to 
the  declaration  was  properly  overruled,  and 
that  the  court  committed  no  error  with  re- 
pect  to  the  instructlona 

With  respect  to  the  instructions  which  were 
refused,  it  is  proper  to  mention  that  the 
plaintiff  in  error  asked  the  court  to  instruct 
the  jury  as  follows:  "The  court  instructs 
the  jury  that  if  they  believe  from  the  evi- 
dence that  the  alleged  nuisance  caused  by 
the  defendant  damages  the  plaintiflTs  prop- 
erty, and  is  of  a  permanent  character,  the 
measure  of  the  plalntlfTs  damage  to  her 
said  property  is  the  depreciation  of  the 
market  value  of  the  property  by  reason  of 
the  existence  of  the  nuisance" — ^which  the 
court  refused  to  give  in  that  form,  but  ex- 
pressed itself  as  willing  to  give  with  the  fol- 
lowing addendum,  if  the  plaintiff  in  error 
desired  it:  "The  jury  are  further  instructed 
that  the  plaintiff  Is  not  entitled  to  recover, 
in  addition  to  the  damages  above  referred 
to,  any  damages  on  account  of  the  discomfort 
and  inconvenience  caused  by  the  alleged  nui- 
sance dpring  the  time  she  remained  in  the 
property  and  occupied  it  as  a  home;  but  if 
the  damage  to  the  property  Is  less  than  the 
damage  from  being  deprived  of  the  quiet  and 
comfort  of  her  home  she  may  nevertheless 
recover  the  damage  from  being  so  deprived 
of  such  quiet  and  comfort"  The  effect  of 
Which  would  have  been,  of  course,  to  prevent 
the  recovery  of  what  plaintiff  in  error  claims 
would  have  been  double  damages— that  is  to 
say,  damage  to  the  use  of  the  property  on  ac- 
count of  discomfort  and  Inconvenience  caus- 
ed by  the  alleged  nuisance,  as  weU  as  to  its 
market  value ;  but  the  plaintiff  in  error,  with 
rest>ect  to  that  instruction,  declined  to  offer 
instruction  No.  6  with  the  amendment  sug- 
gested by  the  court 

Upon  the  whole  case,  we  are  of  opinion 
that  the  judgment  complained  of  should  be 
afllrmed. 

Affirmed. 

(114  Va.  820) 

nJNT  v.  OOMMONWEAI/FH. 

(Supreme  Court  of  Appeals  of  Virginia,    Nov. 

21,  1912.) 

1.  Cbiminai.   Law    (f    1031*)— Tntoxicatino 
LiQUOBS— Sttffioieitot   of   Wabbant. 
The  warrant  upon  which  accused  was  con- 
victed charged  that  accused,  on  a  certain  date, 
within  one  mile  of  the  corporate  limits  of  the 
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city  named,  and  within  the  jurisdiction  of  the 
mayor  of  the  dty*  did  unlawfully  sell,  by  retail, 
at  his  residence  within  one  mile  of  the  corporate 
limits  of  said  city,  wines,  etc,  to  the  person 
named ;  he,  the  said  accused,  not  then  and  there 
having  a  license  from  the  state  of  Virginia  to 
do  so.  Beld,  that  the  warrant  would  support 
a  judgment  of  conviction,  in  the  absence  of  ob- 
jections to  any  formal  defects  taken  at  trial. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f |  262^2626,  2631 ;  Dec  Dig. 
§1081.*] 

2.  Ckiminai.  Law  (f  9d4*)— Judgicent— Tiifs 

OF   BNTBT. 

The  court  had  authority  to  enter  judg* 
ment  of  conviction  for  illegally  selling  intoxi- 
cants, on  a  yerdict  rendered  at  a  preceding 
term  of  court. 

[Bd.  Note.~For  other  cases,  see  Criminal 
Law,  CentDig.  §§  2532-2035 ;  Dec.Dig.  i  994.*] 

3.  Criminal   Law   <fi    1153*)— Witnesses   (| 

240*  )_Re  VIEW    —    DISCBETION    —   LEADIITQ 

Questions. 
Trial  courts  have  a  large  discretion  as  to 
allowing  leading  questions,  which  the  Supreme 
Court   of   Appeals   will   not   lightly   interfsrs 
with. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  3061-30C6;  Dec  Dig.  ( 
1153;*  Witnesses,  Centf:.  Dig.  H  705,  887-839, 
841^845:   Dec  Dig.  §  24a*] 

4.  Cbiminal   Law    ({   88*) — Jubisdictioii— 
Corporation  Courts. 

Under  Code  1904,  |  1032,  providing  that 
the  jurisdiction  of  the  corporate  authorittes  of 
each  town  or  city,  in  criminal  matters,  shall 
extend  one  mile  beyond  their  corporate  limits, 
the  corporation  court  of  the  city  of  Buena 
Vista  had  jurisdiction  of  offenses  committed 
one  mile  beyond  Uie  city  limits. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  127 ;   Dec  Dig.  §  8&*] 

Error  to  Corporation  Court  of  Buena 
Tlsta. 

Marion  Flint  was  conyicted  of  unlawfully 
selling  intoxicants,  and  brings  error.  Af- 
firmed. 

Hugh  A.  White,  of  Lexington,  for  plaintiff 
tn  error.  The  Attorney  General,  for  the  Com- 
monwealth. 

KEUTH,  P.  A  warrant  was  issued  by  the 
mayor  of  Buena  Vista,  which  charged,  *that 
Marion  Flint,  on  the  23d  day  of  April,  1911, 
within  one  mile  of  the  corporate  limits  of 
the  said  city,  and  within  the  Jurisdiction  of 
said  mayor  of  said  city,  did  unlawfally  sell, 
by  retail,  at  bis  residence  in  West  Buena 
Vista,  Virginia,  within  one  mile  of  the  cor- 
porate limits  of  said  city,"  wine,  ardent  spir* 
its,  malt  liquors,  and  mixtures  thereof  to 
John  Turner;  he,  the  said  Marion  Flint,  not 
then  and  there  having  a  license  ttom  the 
state  of  Virginia  so  to  do.  Upon  this  war- 
rant he  was  arrested,  tried,  fonnd  guUty, 
a  dne  assessed  against  him  of  $50  and  costs, 
and  he  was  further  required  to  give  a  bond 
in  the  penalty  of  $500  not  to  violate  the  stat- 
ute under  which  he  was  being  tried  within 
the  period  of  12  months. 

Flint  appealed  to  the  corporation  court  of 
the  city  of  Buena  Vista,  where  he  was  tried 
before  a   Jury  on  the  7tfa  day  of  August, 


1911,  found  gnilty,  and  his  fine  assessed  at 
$50;  and  thereupon  the  court,  in  addition  to 
the  fine,  sentenced  the  accused  to  be  impris- 
oned for  30  days,  and  to  renew  his  l)ond  in 
the  penalty  of  $500. 

No  Judgment  was  entered  upon  the  verdict 
at  the  term  of  court  at  which  it  was  ren- 
dered; but  at  the  October  term  the  attorney 
for  the  commonwealth  moved  the  court 
to  enter  Judgment  on  the  verdict  rendered 
by  the  Jury  at  the  former  term,  which  by 
inadvertence  the  court  had  omitted  to  do,  to 
which  motion  th^  defendant  objected.  The 
court  sustained  the  motion  and  proceeded  to 
enter  Judgment  nunc  pro  tunc,  and  there- 
upon the  defendant  moved  in  arrest  of  Judg- 
ment and  to  vacate  the  Judgment,  which  mo- 
tion the  court  overruled,  and  the  defendant 
again  excepted.  During  the  trial  several  ob- 
jections were  made  by  the  defendant,  all  of 
which  were  overruled',  and,  a  writ  of  error 
having  been  awarded  to  the  final  Judgment 
of  the  corporation  court,  we  will  consider 
the  errors  assigned. 

It  is  insisted  that  the  motion  in  arrest  of 
Judgment  should  have  been  sustained,  (1)  be- 
cause the  court  was  without  Jurisdiction  to 
try  and  hear  the  cause;  (2)  because  there 
was  no  sufficient  warrant  upon  which  to  base 
a  charge  or  conviction;  and  (3)  because  there 
was  no  sufficient  Judgment,  either  to  pay  any 
fine,  or  to  be  confined  in  JaiL 

[1]  We  wUl  first  consider  the  sufficiency 
of  the  warrant  We  are  by  no  means  sat- 
isfied that  the  warrant  is  not  in  due  form. 
As  has  been  said  by  this  court  frequently, 
the  same  exactness  and  precision  is  not  re- 
quired in  the  statement  of  an  offense,  where 
it  is  to  be  heard  upon  a  warrant,  as  in  more 
•formal  proceedings  by  information  or  indict- 
ment In  this  case  it  appears,  further,  that 
the  defendant  made  no  objection  whatever 
to  the  form  of  the  warrant  in  the  corpora- 
tion court  Had  he  then  objected,  whatever 
formal  defects  may  have  appeared  in  the 
wurrant  could  have  been  cured. 

As  was  said  in  Robinson  v.  Commonwealth. 
Ill  Va.  844,  69  S.  B.  518:  "Under  the  broad 
powers  conferred  upon  the  trial  court  by  sec- 
tion 4107  of  the  Code,  it  was  entirely  com- 
petent for  the  court,  of  its  own  motion,  pend- 
ing the  trial  of  an  appeal-  from  the  jnstlice 
of  the  peace,  to  direct  the  attorney  for  the 
commonwealth  to  change  the  warrant  from 
an  atten4>t  to  commit  larceny  of  oats  to  an 
attempt  to  obtain  money,  by  false  pretenses. 
While  it  would  have  been  more  regular,  per- 
haps, to  have  direetM  the  change  to  have 
been  made  before  the  trial  began,  yet  where 
the  prisoner  did  not  ask  for  a  continuance, 
and  there  Is  nothing  to  indicate  that  he  was 
prejudiced  by  the  amendment  during  the  tri- 
al, the  irregularity  is  harmless.*' 

We  think,  therefore,  that  If  there  we're 
formal  objections  to  the  warrant  the  court 
had    ample  *  power,    under  the    btatute,    to 
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amend  it,  and  that  the  accused  cannot  be 
permitted  to  go  to  trial  upon  a  warrant 
which  the  court  had  full  power  to  amend, 
and,  after  verdict  and  judgment,  for  the 
first  time  to  make  known  his  objection. 

[2]  With  respect  to  the  Judgment  entered 
by  the  corporation  court,  there  is  no  irregu- 
larity. The  court  had  full  authority  to  en- 
ter the  Judgment  upon  a  verdict  rendered 
at  a  preceding  term.  The  court  speaks  of  it 
as  a  nunc  pro  tunc  order,  and  in  a  certain 
sense  it  was — ^that  is,  It  was  the  entry  of  a 
Judgment  at  the  October  term  which  the 
court  might  have  entered  at  a  former  term ; 
but  in  effect  it  was  in  the  exercise  of  its 
ordinary  Jurisdiction.  The  prosecution  had, 
indeed,  proceeded  to  a  verdict;  but  until 
Judgment  was  rendered  it  was  a  pending 
action,  upon  which  it  was  the  duty  of  the 
court  to  render  Judgment,  unless  it  had 
seen  fit  for  good  cause  to  set  it  aside. 
Cleek  V.  Ck>mmonwealth,  62  Va.  780. 

It  is  assigned  as  error  that  the  court  err- 
ed in  permitting  improper  questions  and  im- 
proper evidence,  as  set  forth  in  bills  of  ex- 
ceptions Nos.  1  and  2. 

(3]  While  we  will  not  go  so  far  as  to  say 
that  this  court  will  not  reverse  because  a 
leading  question  has  been  propounded  to  a 
witness,  which  was  duly  excepted  to,  we  do 
reiterate  that  the  trial  courts  are  clothed 
with  a  large  discretion  in  such  matters, 
which  this  court  will  not  lightly  undertake 
to  control;  and  the  exceptions  under  con- 
sideration do  not  disclose  a  case  of  error 
prejudicial  to  the  defendant  which  war- 
rants a  reversal  of  the  Judgment. 

Nor  do  we  think  tiiat  the  trial  court  erred 
in  refusing  to  set  the  verdict  aside  as  con- 
trary to  the  law  and  the  evidence ;  and  this 
brings  us  to  the  remaining  question,  and  the 
one  upom  which  the  platntilT  in  error  chiefiy 
relies — ^that  the  court  was  without  Jurisdic^ 
tion  to  try  the  case. 

[4]  The  warrant  charges  the  offense  to 
have  been  committed  within  one  mile  of  the 
corporate  limits  of  tb%  dty  of  Buena  Vista, 
and  the  contrition  of  plaintiff  in  error  is 
that  the  court  was  without  Jurisdiction  with 
respect  to  offenses  committed  a  mile  beyond 
the  dty  limits.  For  this  position  he  relies 
with  apparent  confidence  upon  Agner's  Case, 
108  Ya.  811,  48  S.  91  4d3. 

That  case  involved  the  Jurisdiction  of  the 
mayor  of  the  city  of  Buena  Vista,  and  the 
syllabus  of  the  case  Is  as  follows:  "The 
criminal  Jurisdiction  of  the  mayor  of  the 
dty  of  Buena  Vista  is  the  same  as  that  of 
tmtlces  of  the  peace  of  that  dty ;  and  nei- 
ther extended,  at  the  time  of  the  supposed 
offense  alleged  in  this  case,  beyond  the  dty 
limits.  Sections  1032  and  1038  of  the  Ck>de 
(the  latter  as  amended  by  Acts  1893-04,  p. 
664)  applied,  at  the  date  of  the  warrant  of 
arrest  in  this  case,  to  towns  only,  and  not 
to  dties.**  Judge  Whittle  delivered  the 
opinion  of  the  court,  and,  after  demonstrat- 


ing that  at  the  time  the  offense  there  under 
consideration  was  committed  the  mayor  of 
the  dty  of  Buena  Vista  had  no  Jurisdiction 
of  offenses  within  one  mile  of  its  corporate 
limits,  he  uses  the  following  language:  **The 
correctness  of  the  court's  ascertainment  of 
the  state  of  the  law,  at  the  time  of  the  al- 
leged offense  and  issuance  of  the  warrant, 
is  accentuated  by  the  circumstances  that 
legislation  was  subsequently  found  necessa- 
ry to  Invest  the  authorities  of  dtles  with 
the  territorial  Jurisdiction  contended  for  on 
behalf  of  the  commonwealth  in  this  case. 
Accordingly,  it  appears  that  by  an  act  ap- 
proved May  17,  1903,  amending  and  re-en- 
acting chapter  44  of  the  Ck)de,  the  criminal 
Jurisdiction  of  the  corporate  authorities  of 
each  town  or  city  is  extended  one  mile  be- 
yond the  corporate  limits.  Acts  1902-^04,  I 
1032,  p.  422." 

It  is  clear,  therefore,  that  Agner's  Case 
does  not  maintain  the  position  of  plaintiff 
in  error,  but  that  this  case  is  controlled  by 
section  1032,  as  It  appears  in  the  Oode  of 
1904,  as  follows:  '*The  Jurisdiction  of  the 
corporate  authorities  of  each  town  or  dty, 
in  criminal  matters,  and  for  Imposing  and 
collecting  a  license  tax  on  all  shows,  per- 
formances, and  exhibitions,  shall  extend  one 
mile  beyond  the  corporate  limits  of  such 
town  or  city." 

The  evidence  fully  establishes  that  the  of- 
fense was  committed  within  the  Jurisdic- 
tional limits  of  the  city  of  Buena  Vista, 
and.  Indeed,  every  fact  required  to  sustain 
the  verdict  of  the  Jury.  The  Judgment  of 
the  corporation  court  is  therefore  affirmed. 

Affirmed. 


(U4  Va.  222) 

JOHNSTON  ft  GROMMET  BROS.  T.  BUNN 

&  MONTEIRO. 

(Supreme  Ck>urt  of  Appeals  of  Virginia.    Nov. 

21,  1912.) 

1.  Contracts  <f  284*)— Conbtbuction  Oow- 
TBACTS— Final  EerriMATB  of  Bnoinecb— 
Condition  Precedent. 

When  a  construction  Qontradt  provides 
that  the  engineer  in  chargre  of  the  work  shall 
certify  in  writing  its  final  completion,  together 
with  a  final  estimate  showing  the  balance  due, 
and  that  the  procuring  of  such  certificate  and 
final  estimate  shall  constitote  a  condition  pre- 
cedent to  any  right  of  action  by  the  contractor 
against  the  owner,  a  suit  by  a  contractor  to 
recover  a  balance  claimed  to  be  due  under  the 
contract,  without  notice  to  such  engineer  that 
the  work  had  been  completed,  and  without  any 
request  for  such  certificate  and  estimate,  is 
premature;  and  such  suit  cannot  be  main- 
tained when  based  on  estimates  of  engineers 
who  are  strangers  to  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Cent  Dig,  Iff  1292-1302,  1308-1310,  1312-1316, 
132&-13^  1340-1342,  1344-1346,  1350,  1351: 
Dec  Dig.  §  284.*1 

2.  CoNTRACiB  (S  292*)--CoN8TRnonoN  Con- 
tracts—Certifioate  OF  Enoineer— Fraud 
OR  Mistake. 

Under  a  construction  contract  making  It 
a  condition  precedent  to  action  that  the  en- 


•fWi  «Ui«r  cases  see  samt  topic  and  section  NTTMBBR  In  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 


Va.) 


JOHNSTON  A  aBOMMET  BROS.  r.  BUNN  A  MONTEIBO 


311 


fflneer  shall  give  a  certificate  of  completion  and 
final  estimate,  a  contractor  may  maintain  an 
action  on  the  contract  to  recover  the  amount 
due,  where  the  conduct  of  the  engineer  desig- 
nated, is  fraudulent,  or  the  engineer  has  been 
goilty  of  a  mistake  so  gross  as  to  amount  to 
a  fraud  on  the  rights  of  the  opposite  par^. 

[Ed.  Note.^For  other  cases,  see  Contracts, 
Gent  Dig.  f|  1310,  1343;   Dec  Dig.  §  292.*] 

8.  OoNTBACTs  (i  289*)— Construction  Con* 

TRA.CT8 — CeBTIFICATB  OF  ENOINES&— BSFUS- 

AL  TO  Furnish. 

Under  a  construction  contract  requiring  a 
certificate  and  a  final  estimate  of  an  engineer, 
a  contractoi  can  maintain  a  suit  on  the  con- 
tract without  first  procuring  a  certificate  from 
the  engineer,  where,  on  demand,  the  engineer 
refuses  to  give  such  certificate  unreasonably. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  f  1310;  Dec.  Dig.  §  289.*] 

Appeal  from  drcnlt  Court,  Wise  County. 

Salt  by  Johnston  ft  Grommet  Bros,  against 
Bnnn  &  Monteiro.  From  a  decree  for  plain- 
tiffs, defendants  appeal.    Affirmed. 

Irvine  ft  Aforison,  of  Big  Stone  Gap,  for 
appellants.  W.  8.  Mathews,  of  Big  Stone 
Gap,  for  appellees. 

KEITH,  P.  Bnnn  ft  Monteiro  filed  their 
bill  in  the  drcnlt  court  of  Wise  county,  al- 
leging that  the  Keokee  Coal  ft  Coke  Com- 
pany had  entered  into  a  contract  with  the 
Black  Mountain  Railroad  Company  to  con- 
struct Its  roadbed  from  a  point  at  Imbo- 
den,  in  Wise  county,  to  a  point  In  Lee  coun- 
ty near  Keokee;  that  the  Keokee  Coal  ft 
Coke  Company  entered  into  a  subcontract 
with  Wlllard  Johnston  and  G.  J.  and  W. 
J.  Gronunet,  partners  trading  under  the 
firm  name  and  style  of  Johnston  ft  Grom- 
met Bros.,  for  the  construction  of  said 
roadbed,  which  they  had  under  contract 
from  the  Black  Mountain  Railroad  Com- 
pany; that  Johnston  ft  Grommet  Bros,  sub- 
let a  portion  of  said  roadbed  to  Bunn  ft 
Monteiro,  between  stations  834  and  866^  at 
70  cents  per  cubic  yard  for  solid  rock,  85 
cents  per  cubic  yard  for  loose  rock,  and 
23  cents  per  cubic  yard  for  earth ;  that  Bunn 
ft  Monteiro  completed  that  portion  of  the 
work  for  which  they  contracted  about  the 
1st  day  of  June,  1907 ;  and  that  Johnston  ft 
Grommet  Bros,  on  that  day  owed  them  the 
sum  of  $2,203.21,  which  they  failed  and  re- 
fused to  pay,  whereupon  Bunn  ft  Monteiro, 
on  the  20th  day  of  July,  1907,  filed  their 
mechanic's  lien  In  the  clerk's  office  of  Wise 
county,  claiming  a  lien  on  the  Black  Moun- 
tain Railroad  and  franchise  between  the 
stations  mentioned  to  secure  the  payment 
of  said  sum. 

It  appears,  therefore,  that  Bunn  ft  Mon- 
teiro were  subcontractors  under  Johnston 
ft  Grommet  Bros.  By  the  terms  of  the  con- 
tract between  the  Keokee  Coal  ft  Coke  Gom- 
Pl^ny  and  Johnston  ft  Grpmmet  Bros.,  it  is 
provided,  among  other  tilings,  that  '^when- 
ever,  in  the  opinion  of  the  chief  engineer  of 
the  Keokee  Coal  ft  Coke  Co.,  this  contract 


and  all  things  herein  agreed  to  be  done  by 
contractors  shall  have  been  completely  per- 
formed and  finished  according  to  the  provi- 
sions thereof  and  within  the  limited  time, 
said  chief  engineer  of  the  railway  company 
shall  make  and  return  a  final  estimate  of  the 
work  done  by  contractors  under  this  con- 
tract, and  shall  certify  the  same  in  writing 
under  his  hand,  the  Keokee  Coal  ft  Coke  Co. 
shall  within  thirty  days  after  the  completion 
of  the  work  aforesaid  and  the  return  of  said 
final  estimate  pay  to  the  contractors  the  full 
amount  so  tax  to  be  due  them  and  remaining 
unpaid,  including  the  percentage  retained  In 
former  estimate  as  aforesaid,  except  as  in 
this  contract  is  otherwise  provided.  The 
procuring  of  such  certificate  and  final  esti- 
mate shall  constitute  a  condition  precedent 
to  any  right  of  action  by  contractors  against 
the  Keokee  Coal  ft  Coke  Co." 

[1,2]  In  that  suit  such  proceedings  were 
had  that  a  decree  was  entered  which  ascer- 
tained that  there  was  due  the  plaintiffs,  Bunn 
ft  Monteiro,  by  Johnston  ft  Grommet  Bros, 
the  sum  of  $2,203.21,  with  interest  thereon 
from  the  1st  day  of  June,  1907,  till  paid, 
subject  to  a  credit  of  $522.15  as  of  October 
31,  1007.  From  this  decree  Johnston  ft 
Grommet  Bros,  appealed,  and  this  court  re- 
versed the  decree  of  the  circuit  court,  hold- 
ing that  ''when  a  contract  provides  that  the 
engineer  in  charge  of  work  shall  certify  In 
writing  its  final  completion,  together  with  a 
final  estimate  showing  the  balance  due,  and 
that  the  procuring  of  such  certificate  and  fin- 
al estimate  shall  constitute  a  condition  pre- 
cedent to  any  right  of  action  by  the  contrac- 
tor against  the  owner,  a  suit  by  the  contract 
tor  to  recover  a  balance  claimed  to  be  due 
under  the  contract,  without  notice  to  such 
engineer  that  the  work  has  been  completed, 
and  without  any  request  for  such  certificate 
and  estimate^  Is  premature.  The  suit  can- 
not be  maintained  when  based  upon  esti- 
mates of  engineers  who  are  strangers  to  the 
transaction.  If  the  conduct  of  the  engineer 
designated  by  the  contract  Is  fraudulent,  or 
he  has  been  guilty  of  a  mistake  so  gross  as 
to  amount  to  a  fraud  on  the  rights  of  the 
opposite  party,  the  latter  Is  not  bound  by 
his  estimates,  but  may  maintain  an  action 
on  the  contract  to  recover  the  amount  due; 
but  where  no  such  conditions  exist  the  par- 
ties are  bound  by  the  terms  of  their  con- 
tract" Johnston  r.  Bunn,  108  Ya.  400,  62 
S.  B.  841,  19  li.  R.  A.  (N.  S.)  1064. 

The  case  having  been  remanded  to  the 
circuit  court,  it  was  referred  to  a  commis- 
sioner in  chancery,  who  returned  a  report 
in  favor  of  the  plaintiffs  for  $1,396,  with  in- 
terest from  the  1st  day  of  June,  1907,  and 
the  circuit  court  rendered  a  decree  in  favor 
of  the  plaintiff^  for  that  amount,  which  has 
been  brought  by  appeal  to  this  court  for  re- 
view. 

The  contention  of  appellants  is  that  the 
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appellees  have  failed  to  establish  their  claim 
by  a  preponderance  of  evidence. 

The  commissioner  reports,  among  other 
things,  that: 

"Nowhere  in  the  record  appears  the  final 
estimate  of  the  chief  oiglneer  of  the  Black 
Mountain  Railway  Company  of  the  quantity 
and  classification  of  material  moved  between 
stations  834  and  856.  The  estimate  of  Henry 
J.  Oewel  is  based  on  records  found  by  him  in 
the  office  of  the  railroad  company.  The  esti- 
mate of  B.  S.  Fraser,  as  given  in  evidence, 
is  made  from  a  portion  of  the  records  of  that 
work  In  his  possession  on  the  date  he  gave 
his  deposition.  A.  N.  Bullitt,  chief  engineer 
of  the  Keokee  Coal  &  Coke  Company,  testi- 
fied that  he  had  received  the  final  estimate 
from  Mr.  Fraser,  and  that  his  own  estimate 
was  identical  with  Mr.  Fraser's.  There  is 
a  discrepancy  between  the  figures  given  by 
Mr.  Oewel  and  Mr.  Fraser;  but  it  is  assum- 
ed, for  the  purpose  of  this  report,  that  the 
estimate  of  the  latter  represents  substan- 
tially the  'final  estimate'  as  rendered  by  Mr, 
Fraser  to  the  Keokee  Coal  &  Coke  Company. 
All  three  estimates  are  based  upon  the  orig- 
inal calculations  and  measurements  made 
by  Mr.  Fraser  and  those  on  the  ground  rep- 
resenting him. 

'*The  estimates  of  H.  B.  Fox  and  Malcolm 
Smith  were  made  from  Independent  surveys 
and  measurements.  They  differ  to  some  ex- 
tent, both  as  to  classification  and  measure- 
ments of  material  removed  by  the  plaintiffs, 
but  are,  in  substance,  similar,  when  compar- 
ed with  the  estimate  as  given  by  the  rail- 
way company.  Without  imputing  bad  faith 
to  any  of  the  engineers  representing  the 
railroad  company,  your  commissioner  sub- 
mits that  a  discrepancy  in  measurement  re- 
sulting in  a  difference  In  the  case  of  the 
highest  priced  material  of  over  1,000  cubic 
yards,  and  in  the  amount  to  be  paid  for  the 
work  of  $1,000  or  more,  in  a  contract  of 
this  size,  is  an  indication  of  a  mistake  so 
great  as  to  work  a  hardship  upon  the  par- 
ties suffering  thereby. 

"The  final  estimate  of  this  work,  under 
the  contract  between  the  parties,  was  to  be 
made  by  Mr.  Fraser,  chief  engineer  of  the 
Black  Mountain  Railway  Company.  The 
resident  engineer  of  the  company,  under  Mr. 
Fraser,  under  whose  immediate  supervision 
the  work  was  done,  was  a  Mr.  Seahom.  Mr. 
Seahorn's  evidence  is  not  in  the  record. 
From  the  deposition  of  Mr.  (Jeo.  Norton, 
however,  and  other  testimony,  some  of  which 
may  be  hearsay  and  incompetent,  your  com- 
missioner is  convinced  that  Mr.  Seahom  was 
Informed  of  errors  in  the  figures  on  which 
Mr.  Fraser  based  his  estimate  of  the  work 
done  by  the  plaintiffs.  Although  the  evi- 
dence may  not  fix  the  identical  point  at 
which  the  errors  occurred,  your  conunisslon- 
er  believes  that  it  establishes  their  exist- 
ence clearly  and  convincingly,  and  ascertains 
their  character  and  size.    Your  conunission- 


er  is,  therefore,  of  the  opinion  that  the  es- 
timate of  the  chief  engineer  was  erroneous, 
and  to  an  extent  that  Its  ascertainment  of 
the  quantity  and  character  of  the  excavation 
made  by  Bunn  &  Montelro  between  stations 
834  and  856  of  the  railroad  In  question  would 
operate  as  a  fraud  upon  the  rights  of  the 
said  Bunn  &  Montelro. 

'In  ascertaining  the  correct  amount  due  by 
the  defendants,  Johnston  &  Gronunet  Bros., 
to  the  plaintiffs,  Bunn  ft  Montelro,  your 
commissioner,  therefore,  disregards  the  es- 
timate of  E.  S.  Fraser.  As  to  which  of  the 
estimates  made  by  the  engineers  employed 
by  the  plaintiffs  should  be  adopted,  your 
commissioner  has  been  undecided.  Malcolm 
Smith,  however,  had  the  advantage  of  the  In- 
formation acquired  by  the  different  engineers 
making  previous  surveys  of  the  work,  and 
was  thus  in  position  to  get  the  most  accurate 
results  in  ids  work.  Tour  commissioner, 
therefore,  reports  Ills  estimate  of  the  work 
done  as  the  basis  for  calculating  the  amount 
due  Bunn  &  Montelro." 

The  principal  exceptions  to  the  report  of 
the  commissioner  are,  "first,  that  the  com- 
plainants have  failed  to  establish  by  a  pre- 
ponderance of  the  evidence  the  facts  as  al- 
leged in  their  bill;  second,  that  said  spe- 
cial commissioner  arbitrarily  selected  the 
report  of  Einglneer  Malcolm  Smith  as  a  ba- 
sis for  ills  report,  disregarding  all  other  evi- 
dence in  this  cause  which  was  in  conflict 
therewith." 

We  think  that  the  report  of  the  conuuis- 
sioner  answers  both  of  these  propositions. 
It  shows  that  he  h&a  carefully  weighed 
and  considered  all  of  the  evidence^  and  that 
his  reliance  upon  Engineer  Smith  was  not  ar- 
bitrary, but  that  his  testimony  was  relied 
upon  by  the  commissioner  for  sufllcient  and 
intelligent  reasons,  which  are  set  out  in  the 
extract  which  we  have  given  from  his  r^ 
port 

The  law  of  the  case  is  correctly  stated  in 
Johnston  v.  Bunn,  supra,  and  In  the  still 
more  recent  case  of  Cornell  v.  Steele,  109 
Va.  589,  64  S.  E.  1038,  132  Am.  St  Rep.  931, 
referred  to  In  the  report  of  the  commis- 
sioner. 

[3]  The  case,  as  we  have  seen,  was  re- 
versed in  this  court  because  the  contract 
provided  that  the  engineer  in  charge  should 
certify  in  writing  the  final  completion  of  the 
work,  together  with  his  estimate  showing 
the  balance  due,  and  that  the  procuring  of 
such  certificate  and  final  estimate  should 
constitute  a  condition  precedent  to  any  right 
of  action  by  the  contractor  against  the  own- 
er, and  that  therefore  the  suit  was  prema« 
ture.  It  appears  from  the  evidence  now  in 
the  record  that  a  final  estimate  was  demand- 
ed of  the  engineer  in  cliarge,  and  that  no 
final  estimate  was  ever  given  by  him.  We 
are  of  opinion  that  there  Is  no  suflldent  rea- 
son shown  for  the  refusal  upon  the  part  of 
the  engineer  in  cliarge  to  make  a  final  eetl- 
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mate  of  the  work,  and  his  refasal,  under  all 
the  circumstances,  was  arbitrary  and  un- 
reasonable and  arose  from  no  default  on  the 
part  of  the  appellees,  from  which  it  results 
that  we  are  of  opinion  that,  under  the  facts 
of  this  case  as  now  disclosed,  the  appellees 
could  maintain,  their  suit  without  having 
first  procured  a  certificate  from  the  engineer 
in  charge,  certifying  in  writing  the  flhal 
completion  of  their  contract  and  a  final  esti- 
mate showing  the  balance  due. 

Upon  the  whole  case  we  are  of  opinion 
that  there  is  no  error  in  the  decree  of  the 
circuit  court,  which  is  aflSrmed. 

Afllrmed. 

GARDWEIili,  J.,  absent 


(U4  Va.  266) 

MILTON  et  al.  t.  KITE  et  ux. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

21.  1912.) 

1.  SPBCino  Pbbformancs  (I  47*>— Part  Pib- 

FORUANCE    OK    CONTRACT. 

Complainant  and  his  wife  were  induced 
t&  the  wifp*8  father  to  sell  their  home  and  give 
the  proceeds  to  another  brother^in-'law  in  con- 
sideration that  the  wife's  father  would  devise 
the  home  property  to  complainant  and  his  wife, 
which  he  did,  giving  •  them  possession .  of  the 
will,  and  complainant,  thinking  his  right  to  the 
property  was  secure,  improved  it  by  catting 
timber  from  the  land,  and  erecting  a  good  two- 
stoiy  frame  house  thereon  at  their  own  esrpense 
from  the  i^roceeds  of  other  property  sold,  but 
the  father-in-law  afterwards  got  possession  of 
the  will,  and  it  was  never  seen  again,  leaving 
him  to  die  intestate  as  to  the  home  property. 
Heldf  that  the  complainant  was  entitled  to 
have  the  contract  bv  nis  fatfaer-ia-law  to  devise 
specifically  enforced  In  view  of  the  part  per- 
formance thereof  by  himself. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  I  132;   Dea  Dig.  §  47.*] 

2.  BQUITT    (§     148*)  •— MULTirARIOTJSNZSS    OF 

Bnx. 

A  bill  alleging  that  complainant's  father- 
in-law,  pursuant  to  his  agreement  to  devise 
complainant  some  property  in  consideration  of 
a  certain  sum  given  to  another  by  complainant 
on  the  father-in-law's  request,  executed  the  will, 
devising  the  land  to  complainant,  but  it  was 
afterwards  lost,  and  praying  that  the  will 
might  l>e  set  up,  and,  if  that  could  not  be  done, 
that  the  father-in-law's  contract  might  be  spe- 
cifically executed,  was  not  objectionable  as  be- 
ing multifarious. 

[Ed.  Note.— For  other  cases,  see  Qquity,  Cent 
Dig.  SI  841-367;   Dec.  Dig.  f  14a*] 

8.  WrriocssEs  (8  144*)— Compijtbwot  —  Pab- 

TIE8  117  INTEBBST. 

A  witness,  receiving  money  under  complain- 
ant's agreement  to  give  it  to  her,  made  with 
complainant's  father-in-law,  witness'  father, 
in  consideration  of  an  agreement  to  devise  to 
complainant  certain  realty  which  was  in  fact 
devised  by  lost  will,  was  not  incompetent  as  a 
party  in  Interest  to  testify  In  a  suit  to  set  up 
the  will  or  to  have  specific  performance  of  the 
contract;  the  father-in-law  having  receipted 
for  the  money  paid  to  witness,  and  she  taking 
no  part  in  the  transaction  except  to  receive 
tiie  money. 

[EM.   Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S§  625-^3;   Dec.  Dig.  S  144.*] 


4.  Specific  Pkbfobmancc  (|  86*)  •—  Aobee- 

MENT   IN   WrLL. 

While  an  agreement  to  devise  cannot  be 
specifically  enforced,  equity  will  do  the  equiva- 
lent thing  by  compelling  the  heirs  to  convey 
the  property  according  to  the  terms  of  the  agree- 
ment, charging  it  with  a  trust  in  their  hands. 

[Bd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §S  223,  224;   Dec  Dig.  f 

Appeal  from  Circuit  Court*  Page  County. 
'  Suit  by  F.  W.  Kite  and  wife  against 
Delilah  Milton  and  others.  From  a  decree 
for  plaintiffs,  the  defendant  named  appeals. 
AfiOrmed. 

B.  J.  Armstrong  and  W.  p.  Keyser,  both 
of  Luray,  and  Chas.  A.  Hammer,  of  Harrison- 
burg, for  appellant  R.  S.  Parks,  of  Luray, 
Marshall  .McCormick,  of  Roanoke,  and  R.  F. 
Leedy,  of  Luray,  for  appellees. 

KEITH,  P.  F.  W.  Kite  and  Dora,  his  wife, 
filed  their  bill  in  the  circuit  court  of  Page 
county,  in  which  they  state  that  Daniel  F. 
Brown  died  in  January,  1007,  leaving  four 
children,  I>ora,  Delilah,  who  married  W.  R. 
Milton,  Lenora,  who  married'  Timothy  Drls- 
coll,  and  EliEabeth  8.  Barton,  wife  of  J.  A. 
Barton,  deceased;  that  Dora  Kite  lived  with 
her  father  and  mother,  worked  for  and  wait- 
ed on  them  up  to  the  death  of  her  mother, 
which  preceded  that  of  her  father,  her  sisters 
having  all  married  before  that  date;  that 
after  the  death  of  her  mother,  she  continued 
to  live  with  her  father,  and,  after  her  mar- 
riage, her  father  insisted  upon  her  still  liv- 
ing with  him  at  the  home  place,  as  he  was 
becoming  old  and  feeble;  that  Daniel  F. 
Brown  made  a  will  some  years  before  his 
death,  dividing  his  property  between  his  chil- 
dren; that  Mr&  Driscoll's  husband  was  en- 
gaged in  railroad  work  with  the  Norfolk  & 
Western  Railway  Company,  and  said  com- 
pany proposed  to  •  change  his  position  and 
send  him  to  West  Virginia,  and  Daniel  F. 
Brown  did  not  wish  him  to  go,  both  on  ac- 
count of  separation  of  the  family  and  be- 
cause he  thought  the  position  was  fraught 
with  danger;  that  Daniel  F.  Brown  came  to 
the  conclusion  that,  if  the  sum  of  $1,200 
could  be  realized  at  once  in  cash  and  paid 
over  to  him,  Driscoll  would  abandon  railroad 
work,  and  go  into  some  other  kind  of  busi- 
ness; that,  acting  under  this  impression,  her 
father  sought  her  husband  (Kite)  and  asked 
him  to  raise  the  said  sum  of  money  and  pay 
it  over  to  Mrs.  Driscoll;  that  Kite  told  him 
he  did  not  have  the  money  and  could  not 
raise  it  without  selling  his  place,  which  he 
did  not  wish  to  do,  but  her  father,  Daniel 
F.  Brown,  seemed  to  be  worried  about  the 
matter,  and  was  so  persistent,  saying  that 
Kite  could  sell  his  place,  pay  the  money,  and 
his  wife  and  himself  would  then  own  all 
the  home  place  in  one  l)ody,  and  it  would-  be 
more  convenient  for  him,  that  he  had  fixed 
it  in  his  will;  that,  by  hia  persuasion,  Kite 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dla.  Key-No.  Series  A  Rep'r  Indexes 
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did  sell  his  home  and  pay  to  Mrs.  Drlscoll 
the  sum  of  $1,200,  as  provided  in  said  will, 
and  a  receipt  for  the  purchase  price  is  filed 
with  the  bill  as  an  exhibit;  that  complain- 
ants thought  they  ought  to  have  a  deed  or 
some  paper  besides  the  receipt,  and  so  ex- 
pressed themselves  to  Daniel  F.  Brown,  but 
he  assured  them  that  it  was  not  necessary, 
that  he  had  fixed  it  all  in  his  will,  and  at 
the  same  time  got  the  will  and  handed  it  to 
complainants,  saying:  '*Here  it  is.  Take  it 
and  keep  it  It  is  all  right,  and  you  just 
take  possession  and  go  ahead  as  that  will 
is  as  good  as  any  deed  that  can  be  made" — 
that  they,  relying  upon  his  superior  knowl- 
edge and  experience,  took  the  will,  put  it 
carefully  away,  and  rested  absolutely  con- 
tented that  their  rights  and  interests  were 
amply  secure ;  that  the  house  in  which  they 
lived  on  the  land  thus  willed  to  them  was 
very  old,  and  not  at  all  comfortable^  and  that 
Kite  cut  timber  from  the  land,  sawed  it, 
and  erected  a  good  two-story  frame  house 
on  the  land  on  or  near  the  site  of  the  old 
building,  the  entire  cost  of  labor  and  mate- 
rial being  paid  for  by  Kite  with  his  own 
means,  and  this  was  all  done  in  the  life- 
time of  Daniel  F.  Brown,  by  his  advice  and 
with  his  knowledge  and  consent;  that  dur- 
ing the  latter  years  of  his  life  Daniel  F. 
Brown  became  childish  and  fretful,  and 
would  frequently  complain  of  losing  papers, 
and  complainants,  thinking  that  he  might 
some  time  ask  for  the  will  in  their  posses- 
sion and  lose  or  misplace  it,  had  an  exact 
copy  of  it  made,  which  is  filed  as  an  exhibit 
with  the  bill,  and  prayed  to  be  read  as  part 
thereof;  that  about  that  time  he  asked  for 
the  will,  saying  that  he  wished  to  make 
some  change  in  It  as  to  a  piece  of  land  that 
his  daughter  Mrs.  Barton  was  to  get  under 
the  will;  that  it  was  given  to  him  and  after 
some  time,  it  not  being  returned,  something 
was  said  about  it,  and  he  insisted  that  the 
will  was  still  in  the  possession  of  complain- 
ants; that  he  spent  some  time  on  different 
occasions  looking  for  it,  and  seemed  greatly 
worried  about  it,  and  finally  became  so  ex- 
asperated that  he  accused  his  daughter  Dora, 
one  of  complainants,  with  having  stolen  it; 
that  the  original  will  was  never  seen  by  them 
afterwards,  but  they  indulged  the  hope  that 
it  might  be  found  among  the  papers  of  de- 
cedent, in  which,  however,  they  had  been 
disappointed.  The  complainants  charge  that, 
so  far  as  they  were  beneficiaries  under  the 
wiU,  they  accepted  it  in  good  faith  as  a  con- 
tract and  in  every  particular  lived  up  to  its 
provisions,  believing  it  to  vest  in  them  a 
good  title,  and,  relying  upon  the  words  and 
actions  of  Daniel  F.  Brown,  they  expended 
large  sums  of  money  in  paying  for  and  im- 
proving the  property.  Kite  selling  other  prop- 
erty belonging  to  him  and  investing  the 
money  in  the  property  in  controversy,  which 
under  the  wiU  was  the  ptt)perty  of  complain- 
ants;   that  said  property  was  placed  abso- 


lutely in  their  possession  by  Daniel  F.  Brown 
some  years  before  his  death  at  the  time  the 
$1,200  was  paid  to  Mrs..  DriscoU,  and  the 
other  children  had  taken  possession  of  the 
property  devised  to  them  by  the  will,  or 
were  free  to  take  possession  thereof,  so  far 
as  complainants  were  concerned,  before  the 
death  of  Daniel  F«  Brown,  as  complainants 
took  nothing  from  It  and  did  not  attempt  ta 
exercise  any  control  over  it,  but  confined  all 
their  acts  of  ownership  and  control  to  the 
land  devised  to  them  in  said  will.  They 
charge  that  the  exhibit  filed  with  the  bill  Is 
an  absolutely  correct  copy  of  the  last  will 
and  testament  of  Daniel  F.  Brown,  which 
was  delivered  to  them  by  him,  under  which 
the  property  therein  devised  to  them  was 
placed  in  their  possession  by  Daniel  F. 
Brown  long  before  his  death,  accepted  by 
them  in  good  faith,  and  the  provisions  of 
said  will  carried  out  by  them  in  t^e  pay- 
ment of  a  large  sum  of  money  at  the  re- 
quest of  said  Daniel  F.  Brown  and  with  his 
full  knowledge  and  consent,  and  they  aver 
and  charge  that,  under  said  will,  they  have 
received  no  more  than  an  equal  share  with 
the  other  children  in  the  estate  of  said  de 
cedent 

The  prayer  of  the  bill  is  that  the  exhibit 
filed  with  the  bill  may  be  declared  the  last 
will  and  testament  of  Daniel  F.  Brown,  and 
as  such  admitted  to  probate;  but,  if  the 
court  should  not  so  hold,  then  complainants 
pray  that  the  said  paper  may  be  treated  as 
a  contract  entered  into  with  them  by  the 
said  Daniel  F.  Brown,  which  was  accepted 
by  them  in  good  tsdth  and  all  its  provisions 
binding  upon  them  carried  out  with  the 
knowledge  and  approval  of  Daniel  F.  Brown, 
and  at  his  urgent  request,  up  to  the  time  of 
his  death. 

The  children  of  Daniel  F.  Brown,  other 
than  Mrs.  Drlscoll,  demurred  to  and  answer- 
ed this  bill,  and  by  their  answer  deny  and 
put  in  issue  all  its  material  averments.  Mrs. 
Drlscoll  also  filed  an  answer,  in  which  she 
states  that  she  has  no  interest  in  the  sub- 
ject-matter. She  admits  that  she  is  the 
daughter  of  Daniel  F.  Brown;  that  her  fa- 
ther made  a  will  disposing  of  his  property, 
and  among  other  provisions  contained  in 
said  will  he  gave  to  respondent  and  her  sis- 
ter, Dora  v.  Kite,  the  home  farm  upon  which 
he  resided,  with  certain  exceptions  named 
in  said  will;  that  she  saw  and  read  the 
will,  and  her  recollection  with  respect  to  it 
is  clear ;  that  at  the  earnest  request  of  her 
father  Kite  raised  the  sum  of  $1,200  and 
paid  it  to  her  for  her  interest  in  the  land 
that  was  under  the  will  to  go  to  her;  that 
her  father  wrote  the  receipt  and  the  said 
sum  of  $1,200  was  paid  to  her  by  Kite,  all 
parties  fully  understanding  the  transaction 
and  knowing  that  the  $1,200  was  in  full  pay- 
ment for  her  half  interest  in  the  land  de- 
vised to  her  and  her  sister  as  fully  set  forth 
in  said  will;    that  something  was  said  at 
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the  time  by  Kite  about  a  deed,  bnt  her  fa- 
ther declared  It  was  not  necessary,  that  he 
had  made  it  all  right  in  his  will,  which 
he  then  gave  to  her  sister  and  her  husband, 
telling  them  to  take  it  and  keep  it,  that  the 
property  was  theirs,  and  all  parties  having 
implicit  confidence  in  the  Judgment  of  her 
father  acquiesced  in  all  that  he  said  and 
<did,  and  everything  was  done  and  accepted 
in  good  faith. 

Upon  the  pleadings  and  proofs  the  circuit 
«ourt  entered  a  decree  appointing  a  com- 
missioner to  convey  to  F.  W.  Kite  and  Dora, 
his  wife,  the  land  claimed  by  them  in  their 
bill,  and  to  that  decree  an  appeal  was 
awarded  tb  Delilah  Milton. 

[1]  The  first  assignment  of  error  is  to  the 
action  of  the  court  in  overruling  the  demur- 
rer to  the  plaiDtifl!s'  bilL  We  think  that  the 
bill  sets  out  a  contract  and  such  part  per- 
formance of  it  as  entitles  the  plaintiffs  to  a 
decree,  if  sustained  by  the  proof. 

[2]  With  respect  to  the  charge  that  the 
bill  is  multifarious,  as  containing  two  grounds 
of  relief — the  specific  performance  of  a  con- 
tract, and  the  setting  up  of  a  will — we  are 
of  opinion  that,  even  conceding  that  the  two 
causes  of  action  are  sufficiently  stated,  they 
are  but  alternative  statements  of  the  same 
cause  of  action.  The  plaintiffs  had  but  one 
object — ^to  make  good  their  title  to  the  par- 
cel of  land  in  controversy.  They  claimed 
that  Daniel  F.  Brown  had  made  a  will,  in 
conformity  with  the  statute,  which  had  never 
been  revoked,  and  which  they  prayed  might 
be  set  up,  in  which  will  the  land  which  they 
claimed  was  devised  to  them;  and,  if  this 
could  not  be  done,  they  prayed  that  the  con- 
tract which  they  stated  in  the  bill  might  be 
fipeclflcally  executed.  The  case  comes  within 
the  influence  of  Seefried  v.  Clark,  74  S.  B. 
204»  so  far  as  the  charge  of  multifariousness 
is  concerned. 

We  are  further  of  opinion  that  the  bill 
states  a  case  for  the  specific  execution  of  a 
contract  which  has  been  so  far  performed 
upon  the  part  of  the  plaintiffs  as  that  it 
would  operate  a  fraud  upon  their  rights  to 
deny  them  the  relief  which  they  seek. 

[8]  Among  the  depositions  taken  on  be- 
half of  the  plaintiffs  was  that  of  Lenora  A. 
DriscolL  The  defendants  excepted  to  her  as 
being  incompetent ;  the  contention  being  that 
she  was  a  party  to  the  contract  which  is  the 
subject  of  investigation. 

Kite,  at  the  instance  of  Daniel  F.  Brown, 
sold  his  land  and  paid  to  Mrs.  DrlscoU  the 
sum  of  $1,200  upon  the  faith  of  Brown's 
promise  that  he  would  devise  to  Kite  and  his 
wife  the  share  in  his  real  estate  which  in 
the  will  he  had  executed  he  had  devised  to 
Mrs.  Driscoll.  Kite  sold  his  land,  paid  the 
$1,200  to  Mrs.  Driscoll,  and  Daniel  F.  Brown 
wrote  the  receipt  for  the  money.  Mrs.  Dris- 
coll has  no  interest  whatever  In  this  litiga- 
tion.    As  between  Brown  and  Kite,  she  Is 


not  even  liable  for  costs,  and  upon  that 
ground  her  testimony  was  properly  admitted. 

The  will,  its  execution,  and  its  contents 
are  fully  established  by  the  proof.  That  Kite 
sold  his  land  at  the  Instance  of  Daniel  F. 
Brown,  that  he  went  to  live  with  Daniel  F. 
Brown,  that  he  took  possession  of  the  prop- 
erty in  dispute,  that  he  improved  it  and  built 
a  house  upon  it,  that  he  and  his  wife  re- 
mained with  and  cared  for  Daniel  F.  Brown 
and  his  wife  during  their  lifetime,  is  fully 
proved. 

[4]  It  Is  true  that  "an  agreement  to  dis- 
pose of  property  by  will  cannot  be  specifical- 
ly enforced,  not  in  the  lifetime  of  the  party, 
because  all  testamentary  papers  are  ftom 
their  nature  revocable;  not  after  his  death, 
because  it  is  no  longer  possible  for  him  to 
make  a  will;  yet  courts  of  equity  can  do 
what  Is  equivalent  to  a  specific  performance 
of  such  an  agreement  by  compelling  those 
upon  whom  the  legal  title  has  descended  to 
convey  or  deliver  the  property  in  accordance 
with  its  terms,  upon  the  ground  that  it  is 
charged  with  a  trust  in  the  hands  of  the 
heir  at  law,  devisee,  personal  representative, 
or  purchaser  with  notice  of  the  agreement, 
as  the  case  may  be."  Burdlne  v.  Burdine, 
98  Va.  519,  36  S.  E.  992,  81  Am.  St  Rep. 
741,  which  cites  3  Parsons  on  Contracts  (6th 
Ed.)  f  406;  Hale  ▼.  Hale,  90  Va.  728,  19 
S.  B.  739. 

For  these  reasons,  we  are  of  opinion  that 
the  decree  of  the  circuit  court  should  be 
afiElrmed. 

Afiirmed. 


(114  Va.  296) 


RAMSET  T.  DODD. 


(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

21,  1912.) 

Wills  (§  222*)— Pbobat»— Impeachment. 

An  heir  cannot  maintain  a  bill  to  impeach 
a  will,  under  Code  1904,  %  2544,  authorizing  a 
court  to  receive,  probate,  and  admit  a  will  to 
record  without  summoning  any  par^,  and  pro- 
viding that,  after  order  under  the  section,  a 
person  who  was  interested,  but  was  not  a  par- 
ty, may  within  two  years  proceed  by  bill  in 
equity  to  impeach  the  will;  the  remedy  be- 
ing by  appeal  to  the  court,  the  clerk  of  which 
made  the  order  admitting  the  will  to  probate, 
as  provided  by  section  2€39a. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  fS  542-^544;    Dec.  Dig.  t  222.*] 

Appeal  from  Circuit  Court,  Nelson  Ck>unty. 

Suit  by  one  Ramsey  against  one  Dodd. 
From  a  Judgment  dismissing  the  bill,  com- 
plainant appeals.    Modified  and  aflSrmed. 

P.  R.  Massie  and  S.  V.  Kemp,  both  of  Lynch- 
burg, for  appellant  W.  K.  Allen,  of  Am- 
herst, and  C.  L.  Martin,  for  appellee. 

WHITTLE,  J.  On  January  23,  1911,  a  pa- 
per writing  purporting  to  be  the  will  of  S.  P. 
Ramsey,  deceased,  was  admitted  to  probate 
by  the  derk  of  the  circuit  court  of  Nelson 
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coanty.  There  was  no  appeal  from  the 
clerk's  order,  as  provided  by  Code  Ya.  1904, 
I  2639a;  but  on  May  11,  1911,  the  appellants, 
as  heirs  at  law  of  the  decedent,  filed  a  blU 
in  equity  under  section  2544,  in  the  circuit 
court  of  Nelson  county,  to  impeach  the  will. 
In  that  suit  the  court  ordered  an  issue  devis- 
avit  yel  non,  upon  which  issue  the  Jury  found 
that  the  paper  in  question  was  the  true 
last  will  and  testament  of  S.  P.  Ramsey,  de- 
ceased*  The  verdict  was  aiiproved  by  the 
court,  which  entered  a  decree  establishing  the 
will  and  dismissing  the  bill.  From  that  de- 
cree this  appeal  was  granted. 

In  an  opinion  handed  down  at  the  present 
term  in  the  case  of  Saunders  ▼.  Link,  76  S. 
BL  827,  it  was  held  that  such  a  bill  would  not 
lie  to  an  order  of  probate  made  by  the  clerk 
of  a  court,  andi  tiiat  the  remedy  in  the  first 
instance  was  by  appeal  to  the  court  whose 
clerk  made  the  order  admitting  the  will  to 
probate,  as  provided  by  section  2639a.  That 
decision  is  conclusive  of  this  case,  and  the 
circuit  court  ought  not  to  have  entertained 
the  bill  for  any  purpose,  but  should  have  dis- 
missed the  same  for  want  of  Jurisdiction. 
So  far,  therefore,  as  the  decree  under  review 
dismisses  the  bill,  it  is  affirmed;  and  the  ap- 
pellees, having  substantially  prevailed,  are 
entitled  to  costs. 

Modified  and  affirmed. 


(U4  Va.  193) 

DAVIS  V.  MARSHALL. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov.. 

21,  1912.) 

1.  Equitt  (I  831»)  — Pleading— Waives  of 
Bbbob— Amendment  of  Bilz.. 

A  complainant  who,  by  leave  of  cour^  files 
an  amended  bill  after  a  demurrer  to  the  original 
bill  is  sustained,  acquiesces  In  the  court's  ac- 
tion npon  the  demurrer,  and  cannot  afterwards 
assign  error  thereon. 


{Ed.  Note.— For  other  cases, 
Dig.  I  831.*] 


see  Equity,  Dec. 


2.  Pbincipal  and  Agent  ({  78*)— Aooottnt- 

ING. 

While  equity  may  adjust  accounts  between 
principal  and  agent  at  the  suit  of  a  principal 
against  the  agent  where  confidence  is  reposed 
in  the  latter,  as  a  general  rule,  a  bill  for  an 
accounting  by  an  agent  will  not  lie  against 
his  prindpaL 

[Ed.   Note. — ^For  other  cases,  sea  Principal 
and  Agent,  Cent  Dig.  ||  162-177;    Dec  Dig. 

I78.*] 

8.  Pleading    (|    8*) — St7FnaisN€T    of    Al- 
legations—Facts OB  Conclusions. 

Even  if  the  bill  showed  an  exceptional  case 
justifying  the  allowance  of  an  accounting  in  a 
suit  by  an  agent  against  his  principal,  bare 
allegations  that  there  are  many  items  of  mu- 
tual current,  and  in  some  instances  confused, 
accounts  existing  between  them  as  principal  and 
agent  did  not  sufficiently  allege  facts  to  author- 
irc  such  an  accounting. 

[Ed.   Note.— For   other  cases,    see   Pleading, 
Cent  Dig.  II 12-28% ;  Dec.  Dig.  |  a*] 


4.  Account  (|  1*)— Gbounds— Loss  or  A<v 
count  BooRa 

While  equity  has  jurisdiction  to  grant  re- 
lief in  cases  of  lost  deeds  and  certain  other  in- 
struments,  the  loss  or  destruction  of  account 
books  or  of  items  of  accounts  is  not  of  itself  a 
ground  of  equity  jurisdiction  to  compel  an  ac- 
counting. 

[Ed.  Note. — ^For  other  cases,  see  Account, 
Cent  Dig. U  1-8;  Dec  Dig.  |  l.*l 

Appeal  from  Circuit  Conrt,  Rockingham 
County. 

Suit  by  John  A.  Davis  against  Wm.  H* 
Marshall.  From  a  judgment  dismissing  the 
bill,  complainant  appeals.    Affirmed. 

The  appellant,  who  was  the  complainant 
in  the  circuit  court,  brought  suit  ^gainst  the 
appellee  for  a  settlement  of  accounts  alleged 
to  exist  between  them,  and  for  a  full  dis- 
closure on  the  part  of  the  appellee  of  all 
the  transactions  in  relation  thereto.  There 
was  a  demurrec  to  the  bill,  which  was  sua* 
tained,  upon  the  grounds  (1)  that  its  allega- 
tions were  so  vague  and  indefinite  as  not  to 
sufficiently  apprise  the  defendant  of  the 
claims  which  the  complainant  would  assert 
against  him;  (2)  that  the  bill  was  multi- 
farious, in  that  it  sought  in  part  a  settlement 
of  accounts  between  principal  and  agent, 
and  also  a  settlement  of  other  accounts  be- 
tween them;  and  (3)  that  the  bill,  so  fnr  as 
it  sought  a  settlement  of  accounts  between 
agent  and  principal — ^the  complainant  being 
agent  and  the  defendant  principal — ^it  could 
not  be  maintained  upon  its  allegations. 

Leave  was  given  the  complainant  to  file  an 
amended  bilL  In  giving  such  leave  the  court 
stated  that:  "Inasmuch  as  the  last  stated 
objection  to  the  bill  and  the  ruling  of  the 
court  thereon  has  the  effect  of  removing  out 
of  the  case  one  of  the  objects  of  the  bill, 
and  of  eliminating  the  objection  of  multi- 
fariousness, if  complainant  desires  to  amend 
by  eliminating  that  feature  and  will  also 
amend  as  to  the  other  feature  of  the  bill 
so  as  to  make  its  object  and  claim  plain  and 
its  allegations  reasonably  definite,  and  such 
that  the  defendant  can  answer  them,  the 
court  will  consider  the  question  of  whether 
the  bill  can  be  entertained." 

The  complainant  filed  an  amended  bill, 
which  is  as  follows: 

"Humbly  complaining,  your  orator,  John 
A.  Davis  of  Rockingham  county,  brings  this 
his  amended  bill  of  complaint,  and  respect- 
fully shows  the  court  that  at  the  first  July 
rules,  1910,  he  filed  his  original  bill  in  this 
cause,  as  appears  from  the  record  hereof,  to 
which  bill  the  defendant,  William  H.  Mar- 
shall, appeared  and  filed  his  demurrer,  speci- 
fying the  grounds  In  writing,  whereupon  such 
proceedings  were  had  that  at  the  November 
term,  1910,  the  said  court  sustained  the  de- 
murrer to  said  bill,  as  appears  from  the  or- 
der entered  in  this  cause,  with  leave  to  your 
complainant  to  file  an  amended  bill  within 
15  days  from  the  rising  of  the  court,  and 
your  complainant  now  avers  and  charges. 
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*^hat  your  complainant  in  the  year  1890 
waa  placed  In  charge  of  the  mill  owned  by 
said  Marshall,  known  as  the  'River  Bank 
MUl,'  which  is  situate  on  the  Shenandoah 
river  In  the  eastern  part  of  said  county,  un- 
der an  oral  agreement  with  said  Marshall  to 
the  effect  that  your  complainant,  as  the 
agent  of  said  Marshall,  should  take  posses- 
sion and  manage  the  same  for  him,  the  said 
Marshall  to  furnish  all  money  and  supplies 
and  whatever  was  necessary  to  operate  said 
mill,  and  your  complainant  to  have  full 
charge  of  the  receipts  and  disbursements  of 
the  money  and  supplies,  and  to  receive  for 
his  services  the  sum  of  1400  per  year.  That 
the  said  Marshall  failed  to  fumlah  the  sup- 
plies and  funds  necessary  to  operate  said 
mill,  and  your  complainant,  at  the  Instance 
of  said  Marshall,  put  into  said  busineBs 
about  $500  shortly  after  the  commencement 
of  the  business,  and  thereafter  from  time  to 
time  various  sums  of  money,  ranging  from 
$12  up,  and  at  the  same  time  indorsing  vari- 
ous and  sundry  notes  for  said  Marshall. 

"That  the  said  Biarshall  was  the  owner  of 
another  flour  mlU  at  Elkton,  In  said  coun- 
ty, known  as  'Biarshall's  Mill,*  and  was  op- 
erating the  same,  and  on  many  and  numer- 
ous occasions  would  receive  flour  and  other 
mill  products,  flour  barrels,  and  money  from 
the  mill  operated  by  your  complainant,  and 
during  said  period  your  complainant  would 
likewise  receive  flour  and  other  mill  prod- 
ucts, flour  barrels,  and  money  from  Mar- 
shall at  the  mill  operated  by  him,  and  during 
said  period  the  said  Davis,  from  time  to 
time,  received  from  and  paid  to  others,  on 
account  of  said  Marshall,  various  sums  of 
money,  and  the  said  Marshall  would  receive 
from  and  pay  to  others  various  sums  of 
money  on  account  of  said  complainant  That 
the  items  of  account  from  the  year  1880  to 
the  year  1880  were  destroyed  by  fire  which 
occurred  in  the  'River  Bank  Mill,'  and  only 
the  balances  carried  forward  to  the  then 
current  account  books  are  now  In  existence. 
Since  the  Items  of  account  for  about  the 
first  eight  years,  from  1890  to  1889,  are 
lost  and  destroyed  as  aforesaid,  and  can- 
not be  reproduced  by  your  complainant  as 
required  on  the  law  side  of  the  court  to  be 
filed  with,  or  set  out  In,  the  declaration, 
therefore  your  complainant's  remedy  on  the 
law  side  of  the  court  would  be  inadequate 
and  incomplete. 

"Oomplainant  further  shows  your  honor 
that  in  the  year  1900  thte  business  in  which 
complainant  and  defendant  were  engaged 
as  aforesaid  was  changed  by  a  mutual  oral 
agreement  to  the  extent  that  the  said  'Riv- 
er Bank  Mill'  was  thereafter  known  as  the 
'Davis  MUl,'  and  was  managed  and  operat- 
ed in  the  name  of  complainant.  Instead  of 
In  the  name  of  Marshall  by  Davis,  his  agent 
It  was  expressly  and  mutually  understood 
and  agreed,  however,  between  complainant 
and  defendant,  at  the  time  said  change  was 


made,  that  said  Davis  continued  to  be  the 
agent  of  said  Marshall  and  should  account 
to  him  as  such,  and  the  said  mill  is  thus  op- 
erated to-^y.  The  amount  that  complainant 
was  to  receive  for  his  services .  from  1900 
to  1910  was  not  fixed  by  the  agreement,  as 
aforesaid,  and  is  yet  open  and  undetermined. 

"Your  complainant  Is  advised,  and  charges, 
that  said  transactions  have  continued  from 
the  year  1890  to  the  present  time  in  which 
there  are  many  Items  of  mutual  current, 
and  in  some  Instances  confused,  accounts, 
of  the  character  hereinabove  indicated,  be- 
tween the  said  -Marshall  and  your  complain- 
ant, his  agent  which  agency  has  continued 
from  the  year  1890  to  the  present 

"Tour  complainant  is  desirous  of  having 
a  complete  and  full  settlement  of  all  matters 
between  him  and  said  Marshall  on  account 
of  the  matters  and  things  aforesaid,  and 
avers  and  charges  that  in  order  to  obtain 
a  settlement  of  said  accounts,  there  should 
be  a  disclosure  of  the  Items  of  money,  goods, 
and  supplies,  and  mill  products  by  complain- 
ant and  defendant  respectively,  and  espe- 
cially a  disclosure  on  the  part  of  Marshall 
of  the  money,  materials,  supplies,  and  mil) 
products  with  which  the  complainant  has 
been  charged  by  said  Marshall. 

"Tour  complainant  further  avers  and 
charges  that  upon  a  settlement  of  said  mu- 
tual, current  and  running  account  between 
complainant  and  defendant  there  will  be 
due  the  complainant  at  least  the  sum  of 
$4,000   exclusive   of   interest 

"In  consideration  of  the  premises,  and  in- 
asmuch as  your  complainant  is  remediless 
save  In  a  court  of  equity,  where  matters  of 
this  sort  are  alone  and  properly  cognizable, 
your  complainant  prays  that  said  William 
H.  Marshall,  defendant  hereto,  be  required 
to  answer  this  amended  bill,  answer  under 
oath  being  waived,  that  all  proper  accounts 
of  the  aforesaid  mutual  transactions  between 
your  complainant  and  said  Marshall  be 
taken,  that  said  Marshall  be  required '  to 
make  a  full  disclosure  of  the  items  of  his 
account,  that  your  complainant  may  have  a 
decree  for  any  balance  found  to  be  due  him 
against  said  Marshall,  and  that  your  com- 
plainant may  have  such  further  and  gen- 
eral relief  as  the  nature  of  the  case  may 
require  or  to  equity  may  seem  meet,  and,  as 
in  duty  bound,  he  will  ever  pray,"  et(^ 

To  this  amended  bill  there  was  a  demur- 
rer, which  was  sustained  by  the  court  and 
the  bill  dismissed.  From  that  action  of  the 
court  this  appeal  was  granted. 

Qeo.  S.  Hamsberger  and  Sipe  &  Harris, 
all  of  Harrisonburg,  for  appellant  G.  D. 
Harrison  and  Conrad  &  Conrad,  all  of  Har- 
risonburg, for  appellee. 

BUCHANAN,  J.  (after  stating  the  fftcts 
as  above).  Error  Is  assigned  to  the  action 
of  the  court  in  sustaining  the  demurrer  to 
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the  orlgliial  as  well  as  the  demurrer  to  the 
amended  bill. 

[1]  No  assignment  of  error  can  be  consid- 
ered here  as  to  the  action  of  the  trial  court 
in  sustaining  the  demurrer  to  the  original 
bill.  Where  a  party,  after  a  decree  sustain- 
ing a  demurrer  to  his  bill,  by  leave  of  the 
court  files  an  amended  bill,  he  is  considered 
to  have  acquiesced  in  the  action  of  the  court 
upon  the  demurrer,  and  will  not  be  permit- 
ted to  assign  such  action  as  error  in  the 
appellate  court  This  is  the  rule  in  this 
state,  and  generally,  it  seems.  Fudge  v. 
Payne,  86  Va.  303,  307,  308,  10  S.  E.  7. 
See  2  Cyc.  645;  4  Am.  &  Eng.  Enc.  of  Law 
&  Practice,  06;  1  Enc.  PI.  &  Pr.  624,  and  cas- 
es cited  in  notes. 

The  only  question,  therefore,  to  be  consid- 
ered is  whether  or  not  the  trial  court  erred 
in  sustaining  the  demurrer  to  the  amended 
bill. 

That  bill,  as  we  construe  it  in  the  light 
of  the  order  of  the  court  giving  leave  to  file 
it,  is  for  the  settlement  of  accounts  between 
the  complainant  and  the  defendant  which 
hfid  been  running  from  the  year  1890  to  the 
institution  of  this  suit  in  the  year  1911. 
During  that  period  the  amended  bill  alleges 
that  the  complainant  was  the  agent  of  the 
defendant  in  operating  a  mill  owned  by  the 
latter. 

[2]  It  is  well  settled  that  a  court  of  eq- 
uity, under  its  general  jurisdiction  for  the 
enforcement  of  trusts,  has  jurisdiction  to 
settle  and  adjust  accounts  between  principal 
and  agent  at  the  suit  of  the  principal  against 
his  agent,  where  confidence  is  reposed  in 
him  by  the  principal.    Adams'  B3qulty,  s.  p. 

220,  221;  Berkshire  v.  Evans,  4  Leigh  (31 
Va.)  223;  Zetelle  v.  Myers,  19  Grat  (60  Va.) 
62;  Oolfman  ▼.  Sangston,  21  Grat  (62  Va.) 
263;  Thornton  v.  Thornton,  31  Grat  (72 
Va.)  212 ;  Simmons  v.  Simmons,  33  Grat  (74 
Va.)  451-456. 

But  while  the  principal  has  the  right  to 
come  Into  a  court  of  equity  under  the  cir- 
cumstances indicated,  and  sometimes  under 
other  circumstances,  it  seems  to  be  equally 
well  settled  that  a  bin  for  an  account  by 
an  agent  against  his  principal  will  not  gen- 
erally lie. 

Adams,  In  his  work  on  Equity,  side  page 

221,  after  stating  the  general  doctrine  as  to 
the  right  of  a  principal  to  Invoke  the  aid  of 
a  court  of  equity  to  compel  his  agent  to  ac- 
count, states  that:  "It  obviously  follows 
from  this  doctrine  that  a  bill  for  an  ac- 
count by  an  agent  against  his  principal  will 
not  generally  lie;  for  It  is  the  agent's  duty, 
and  not  the  prindpal's  to  keep  the  account" 

In  a  note  to  section  1421,  4  Pom.  Eq.  Jur., 
where  the  circumstances  under  which  a  prin- 
cipal may  file  a  bill  for  an  account  against 
f^  agent  are  discussed,  it  la  said  that, 
while  thA  rules  there  laid  down  are  well  set- 
tled in  favor  of  the  principal,  it  does  not 
follow  that  the  reverse  is  true,  and  that 


an  agent  may  come  into  equity  for  an  ac- 
count against  his  principal,  since  generally 
there  Is  no  trust  or  confidence  reposed  In 
the  latter,  and  no  duty  on  his  part  to  ac- 
count— citing  Padwlck  v.  Stanley,  9  Hare, 
627,  and  Smith  v.  Levauz,  2  De  G.  J.  &  S.  1. 

In  Adams'  Equity,  p.  221,  it  is  said  that 
there  is  a  special  exception  to  the  general 
rule  above  stated  in  the  case  of  a  steward, 
the  nature  of  whose  employment  is  such  that 
money  Is  often  i)ald  in  confidence  without 
vouchers,  embracing  a  variety  of  accounts 
with  tenants,  so  that  It  would  be  Impossible 
to  do  Justice  without  an  account  in  equity. 

In  Smith  v.  Levauz,  2  De  G.  J.  &  S.  1,  It 
was  held  that  a  bill  for  an  account  would 
lie  on  behaTf  of  an  agent  against  his  prin- 
cipal who  has  received  certain  sums  upon 
which  the  former  was  entitled  to  a  com- 
mission, and  also.  It  is  said,  where  the 
agent's  salary  depends  upon  the  profits  made 
by  his  employer.  See  Harrington  v.  Church- 
wood,  6  Jur.  (N.  S.)  576;  Shepperd  v.  Brown, 
4  Giff.  208. 

[3]  The  appellant,  under  the  general  rule, 
not  being  entitled  to  file  a  bill  against  his 
principal  for  an  accounting,  his  amended  bill 
was  demurrable,  unless  it  contained  such  al- 
legations of  fact  as  would  bring  him  within 
some  exception  to  that  rule,  it  is  alleged 
that  there  are  many  Items  of  mutual  cur- 
rent and  In  some  Instances  confused,  accounts 
between  them  as  principal  and  agent  But, 
even  it  an  agent  could  maintain  a  bill 
against  his  principal  on  that  ground.  It 
would  be  necessary  to  allege  fbcts  which 
show  the  existence  of  such  ground.  The  gen- 
eral allegation  alone  is  not  sufficient 

Not  only  does  the  bill  faU  to  allege  such 
facts,  but  the  appellant  does  not  exhibit  his 
account  or  any  part  of  it  with  his  bill. 

In  Hickman  v.  Stout,  2  Leigh  (29  Va.)  6, 
9,  in  which  a  demurrer  to  a  bUl  for  ac- 
counting was  overruled,  Judge  Garr,  speak- 
ing for  the  court,  said:  '*The  bill  states  mu- 
tual accounts  between  the  parties,  running 
through  a  series  of  years,  and  consisting  of 
numerous  items  of  blacksmith's  work  on  the 
one  hand,  and  on  the  other  of  various,  ar- 
ticles of  country  produce  delivered,  such  as 
wood,  coal,  hay,  wheat,  potatoes,  of  money 
paid  at  different  times,  of  work  done  with 
wagons,  etc.  When  I  speak  of  the  bill,  I 
consider  the  account  filed  with  it  as  a  part 
of  it" 

If  such  a  showing  by  the  bill  was  deemed 
necessary,  as  seems  to  have  been  thought  in 
that  case,  which  was  a  suit  between  parties 
where  one  was  no  more  under  obligation 
than  the  other  to  keep  their  accounts,  a 
fortiori,  such  a  showing  at  least  should  be 
required  where,  as  in  this  case,  it  was  the 
duty  of  the  complainant  to  keep  and  ren- 
der accounts  to  his  prlnclpaL 

[4]  It  is  true  the  amended  bill  alleges 
"that  the  items  of  account  from  the  year 
1890  to  the  year  1899  were  destroyed  by  flr^ 
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In  the  mill  operated  by  the  appellant,  and 
that  only  the  balances  for  these  years  as 
carried  forward  on  current  account  books 
are  now  in  existence*  and  that  such  Items 
cannot  be  reproduced  by  the  appellant  as  a 
ground  of  equity  Jurisdiction/'  While  a 
court  of  equity  has  Jurisdiction  to  set  up 
and  give  relief  in  cases  of  lost  deeds  and 
bonds,  and  lost  negotiable  instruments  In  cer- 
tain cases  (Adams'  Eq.,  a.  pp.  167,  168; 
Shields  ▼.  Commonwealth,  4  Rand.  [25  Ya.] 
541,  545;  TaUaferro  y.  Foote,  8  Leigh  [30 
Va.]  58),  the  loss  or  destruction  of  account 
books  or  of  items  of  account  is  not  of  it- 
self a  ground  of  equity  Jurisdiction. 

The  court  is  of  opinion  that  the  allega- 
tions of  the  amended  bill  are  not  sufficient 
to  take  the  case  out  of  the  general  rule  that 
im  agent  cannot  file  a  bill  against  his  prin- 
cipal for  an  accounting,  and  therefore  that 
the  trial  court  did  not  err  in  sustaining  the 
demurrer  to  it. 

Affirmed. 


(114  Va.  181) 

OHBSAPEAiKB  &  O.  RY.  00.  y.  McOARTHY. 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 

21,  1912.) 

1.  Appeal  and  EkutOB  (S  882*)'-E^toppkl  to 

AlXEGB   ElKBOR. 

A  party,  who  has  himself  elicited  the  same 
eyidence,  cannot  object  to  the  admission  of  such 
evidence  on  behalf  of  the  other  party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Oent  Dig.  %%  8591-4610;  Dea  Dig.  | 
882.»] 

2.  Appkal  and  E2KB0B  (I  1050*)— Habiclbss 
EkBBOB— Admission  of  ajvidencs. 

In  an  action  against  a  railroad  company 
for  injuries  to  a  fireman  by  jumping  as  his 
train  entered  an  open  switch,  plaintiff  was 
asked,  "I  anderstand  you  to  say  that,  if  the 
cars  had  been  loaded  and  struck  there,  it  would 
have  done  a  great  deal  of  damage,"  referring  to 
the  cars  on  the  switch,  to  which  he  answered, 
"Well  it  would  have  done  a  great  deal  of  dam- 
age." Witness  had  just  testified  that  he  thought 
his  engine  was  running  into  a  solid  track  of 
loaded  cars,  and  testified  on  cross-examination 
that  the  passenger  cars  in  his  train  would  have 
been  jammed  against  the  tender  if  the  engine 
had  run  into  loaded  freight  cars,  and  there 
would  haye  been  a  bad  miz-uis  and  also  testi- 
fied, without  objection,  before  the  quoted  ques- 
tion was  asked,  that  there  would  naye  been  a 
difference  in  the  way  his  engine  would  haye 
struck  Uie  cars  on  the  switch  if  they  had  been 
loaded,  and  that  the  bolts  and  tender  would 
haye  been  sheared  off.  HM,  that  the  company 
could  not  haye  been  prejudiced  by  permitting 
the  question  and  answer  quoted,  which  was  ob- 
ject^ to  as  calling  for  a  mere  expression  of 
ophiion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  If  4158-4160;  Dec.  Dig.  § 
1050.*] 

3.  Trial  (f  206*)— Inbtbuotion8— Oontbibu- 

TORT    NeOLIGBNGB    -^    OUBD   BT    OTHKB    IN- 
STBUCnONS. 

An  instruction,  in  a  railroad  fireman's 
action  for  injuries  by  jumping  from  his  engine 
as  it  ran  into  an  open  switch,  that  plaintiff 
cannot  recoyer  unless  the  appearance  of  danger 
to  him  was  sufficient  to  justify  a  person  of  rea- 


sonable firmness  and  prudence  in  belleying  that 
his  safety  required  him  to  jump  in  order  to  es- 
cape the  danger,  and,  in  considering  whether 
the  appearance  of  danger  to  him  was  sufilclent, 
the  jury  should  consider  his  knowledge  and  ex- 
perience as  a  fireman  and  the  behayior  of  oth- 
ers, was  not  misleading  on  the  ground  that  it 
fixed  the  circumstances  as  they  appeared  to 
plaintiff  as  a  standard  of  iudging  the  reason- 
ableness of  his  conduct,  where  the  court  also 
instructed  that  plaintiff  could  not  recoyer  un- 
less the  appearances  of  danger  to  plaintiff 
would  sufficiently  justify  a  person  of  reasonable 
firmness  and  prudence  in  beueying  that  his  safe- 
ty required  him  to  jump  from  the  car  in  order 
to  escape  the  impending  danger. 

[E>d.  Note.— For  other  cases,  see  Trial,  (3ent. 
I^.^M  705-713,  715,  716,  718;    Dec.  Dig.  § 

4.  Tbiai.  (I  295*)— Instructions— OONSTBuc- 

TION. 

The  instructions  must  be  read  as  a  whole, 
and  the  yerdict  will  not  be  disturbed  if,  when 
so  read,  they  could  not  have  mislead  the  jury, 
though  one  or  more  of  them  were  defective. 

[Bd.  Note.— For  other  cases,  see  Trial,  Oent. 
I>ig.  if  708-717;    Dec.  Dig.  t  295.»] 

6.  Master  and  SsRyANT  (§  281*)— Oontbibu- 

TORY    NBGLIQBNCB  —   SUFFICIENOT    OF   E«VI- 
DENCE. 

Evidence  in  a  railroad  fireman's  action  for 
injuries  by  jumping  from  his  engine  upon  run- 
ning into  a  switch  KM  to  sustain  a  finding 
that  plaintiff  was  not  negligent  in  failing  to 
keep  a  proper  lookout  for  signals  and  obstruo- 
tions. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Ont  Dig.  ||  987-996;  Dec.  Dig.  § 
281.*] 

Error  to  Oircuit  Oourt,  Botetourt  Oounty 
Action  by  D.    F.   McCarthy   against   the 

Chesapeake     &     Ohio     Railway     Company. 

Judgment  for  plaintiff,  and  defendant  brings 

error.    Affirmed. 

J.  M.  Perry,  of  Staunton,  and  R.  M.  Par- 
rish,  for  plaintiff  in  error.  W.  B.  Allen,  of 
Coyington,  for  defendant  in  error. 

OAKDWELL,  J.  This  action  of  trespass  on 
the  case  was  instituted  by  defendant  in  er- 
ror, D.  F.  McCarthy,  against  plaintiff  in 
error,  Chesapeake  &  Ohio  Railway  Compa- 
ny, to  recoyer  damages  for  permanent  per- 
sonal injuries  alleged  to  haye  been  sustained 
by  the  plaintiff  because  of  negligence  on  the 
part  of  the  defendant  company.  At  a  trial 
of  the  cause  there  was  a  yerdict  and  Judg- 
ment for  the  plaintiff  against  the  defendant 
company  for  $6,000,  to  which  Judgment  this 
writ  of  error  was  awarded. 

McCarthy,  who  for  21  years  had  been  em- 
ployed by  the  defendant  company  as  a  fire- 
man, on  July  11,  1910,  was  on  duty  in  the 
line  of  his  employment  on  the  passenger 
train  of  the  defendant  company  No.  83,  run- 
ning from  Lynchburg  to  Clifton  Forge  on  the 
defendant  company's  James  riyer  diyision. 
About  8  o'clock  a.  m.  of  the  day  named,  at 
a  station  on  James  riyer  known  as  Indian 
Rock,  McCarthy  sustained  an  injury  to  his 
foot  in  Jumping  from  his  engine  as  his  train 
approached  the  station.  The  facts  and  cir- 
cumstances under  which  tibe  accident  occur- 


•For  other  easM  see  isme  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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red  are  practically  not  controverted  in  the 
record,  and  appear  to  be  as  follows: 

At  Indian  Rock  station  the  railroad  tracks 
lie  at  the  foot  of  the  river  blnff,  following 
the  curve  of  the  river,  and,  as  the  station  is 
approached  fl*om  the  direction  of  Lynchburg 
and  at  a  distance  of  about  half  a  mUe,  what 
is  called  the  "passing  track'*  diverges  from 
the  main  track  to  the  right;  the  double  track 
extending  to  a  point  beyond  the  depot. 
niVithin  400  or  500  feet  of  the  depot  anc^  to 
the  right,  a  siding  known  as  the  *lime  kiln 
track"  leaves  the  passing  track,  while  be- 
yond this  switch  and  at  a  distance  of  150  to 
200  feet  east  of  the  depot  a  second  siding 
known  as  the  "depot  track*'  leaves  the  pass- 
ing siding  at  the  right,  which  siding  passes 
around  behind  the  depot  and  is  used  in  load- 
ing and  unloading  freight  At  each  of  the 
two  mentioned  switches  in  the  passing  track, 
and  especially  at  the  switch  of  the  "depot 
track,**  is  located  a  "dwarf  target,**  or  signal, 
18  inches  high,  which  shows  white  when  the 
switch  is  closed  and  automatically  changes 
to  red  when  the  switch  is  open.  The  block 
system  is  used  on  the  defendant  company*8 
railroad;  Indian  Rock  being  a  block  station 
equipped  with  the  semaphore  signal  in  com- 
mon use.  By  reason  of  the  long  curve  and 
the  bluff  on  the  right,  the  view  of  the  en- 
gineer of  a  west-bound  engine  approaching 
this  station  is  to  some  extent  cut  off  both 
by  the  bluff  and  the  boiler  of  his  engine, 
while  from  the  fireman's  side  the  view  is  un- 
obstructed. 

On  the  occasion  of  this  accident  one  of  the 
cars  of  an  east-bound  freight  train,  Na  78» 
had  been  derailed  some  little  distance  east 
of  Indian  Rock  depot,  and  at  Balcony  Falls, 
eight  miles  to  the  east  McCarthy  and  his 
engineer  were  given  a  "caution  card,"  which 
required  them  to  proceed  with  caution  and 
to  look  out  for  the  obstruction  then  in  the 
block.  When  they  came  to  the  passing  sid- 
ing, half  a  mile  east  of  the  depot,  they  were 
flagged  and  let  into  the  passing  siding  from 
the  main  track  in  order  to  pass  the  freight 
train.  McCarthy  afterwards  took  his  seat 
on  the  box  at  his  side,  looking  ahead  out  of 
the  front  window*  of  the  cab  at  the  station 
which  they  were  approaching,  and  had  just 
taken  hold  of  the  bell  cord  to  ring  the  bell; 
the  engine  having  been  "cut  off"  and  the 
train  drifting  by  its  own  momentum  at  a 
speed  of  about  15  miles  an  hour.  McCarthy, 
as  stated,  was  looking  towards  the  station 
and  saw  some  freight  cars  on  the  depot 
track,  but  it  seems  that  he  did  not  see  the 
indication  of  the  block  signal  (the  sema- 
phore), as  he  did  not  call  that  signal  to  his 
engineer,  nor  did  he,  for  reasons  he  stated 
at  the  trial,  see  the  switch  target  and  he 
further  explained  that  if  he  had  actually 
seen  the  indication  of  the  semaphore  it  could 
not  have  warned  him  of  the  open  switch  in 
front  of  him,  since  the  semaphore  and  the 
switch  target  are  operated  independently  of 
each  other;  the  semaphore  meaning  no  more 


than  to  stop  at  the  station,  which  his  train 
was  going  to  do  anyhow. 

A  few  minutes  before  the  passenger  train 
upon  which  McCarthy  was  running  reached 
the  depot  (or  loading)  track,  the  switch  of 
that  track  had  been  negligently  left  open  by 
a  brakeman  of  the  freight  train  which  had 
Just  been  passed,  and  as  his  train  reached 
the  depot  track  McCarthy  saw  the  front 
trucks  of  his  engine  turn  into  the  switch, 
whereupon  he  Jumped  from  the  gangway  of 
the  engine  to  the  ground,  landing  heavily  on 
one  of  his  feet  and  fracturing  or  otherwise 
injuring  the  ankle  bone  or  astragalus.  The 
engineer  remained  at  his  post  applied  the 
emergency  brake,  and  stopped  the  train  with- 
in a  short  distance,  but  not  until  the  engine 
had  collided  with  a  camp  car  on  the  depot 
track.  The  headlight  was  broken,  but  the 
engine  was  not  otherwise  injured,  and,  as 
soon  as  its  pilot  was  disentangled  from  the 
broken  car,  the  train  proceeded  to  its  des- 
tination, Clifton  Forge. 

At  the  trial  the  defendant  company  admit- 
ted the  negligence  of  its  servant  the  brake- 
man  of  the  freight  train,  in  leaving  the 
switch  of  the  depot  track  thrown,  but  con- 
tended (1)  that  if  McCarthy  had  obeyed  the 
rules  of  the  company,  made  for  his  protec- 
tion as  well  as  that  of  the  passengers  on 
his  train,  he  necessarily  must  have  seen  the 
danger  signal  showing  an  open  switch,  and 
■thus  have  avoided  the  accident;  that  if  he 
had  used  his  eyes,  the  red  target  was  direct- 
ly in  his  vision  and  must  have  conveyed  its 
warning  to  him;  that  "had  the  rules  been 
obeyed  in  particulars  referred  to,  it  is  in- 
conceivable that  the  engineer  and  fireman 
would  both  have  failed  to  discover  the  switch 
signals,  or  the  absence  of  such  signals,  all  or 
any  of  which  would  have  warned  them  of  the 
danger  in  time  to  stop  a  train  under  control 
and  thus  have  averted  the  accident;**  and 
(2)  that  the  •  circumstances  did  not  justify 
McCarthy,  as  a  prudent  man,  In  Jumping 
from  his  engine. 

Certain  rules  of  the  defendant  company 
had  been  put  in  evidence  at  the  trial,  includ- 
ing rule  343  requiring  the  engineer  and  fire- 
man, when  approaching  a  block  station,  to 
announce  to  each  other  the  indications  of  the 
signals ;  and  on  redirect  examination  of  the 
plaintiff,  McCarthy,  by  his  counsel,  he  was 
asked: 

"Q.  Had  the  time  come  for  you  to  indi- 
cate to  the  engineer,  or  the  engineer  to  indi- 
cate to  you,  the  condition  of  that  signal 
(the  semaphore)?'* 

The  defendant  company,  by  counsel,  ob- 
jected to  this  question  on  the  ground  that 
the  rules  of  the  company,  which  were  in  ev- 
idence, and  which  directed  calling  the  indica- 
tions of  the  signals  upon  approaching  the 
station,  were  conclusive  of  the  matter,  and 
that  the  witness  should  not  be  permitted  to 
testify  to  conclusions  of  his  own  in  contradic- 
tion of  the  duties  imposed  by  said  rules; 
that  the  evidence  so  sought  was  immateria] 
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and  incompetent;  bnt  the  court  oyerrnled 
the  objection,  and  the  witness  answered: 
"No,  sir ;  the  time  hadn't  come,  and  not  un- 
til both  observed  the  signals  or  indications 
of  the  signals" — ^wMch  ruling  of  the  court  is 
made  the  basis  of  the  defendant  company's 
first  assignment  of  error  here. 

If  the  evidence  sought  by  the  question  ob- 
jected to  was  "inrmaterial  and  incompetent" 
this  assignment  of  error  would  be  without 
merit,  for  it  appears  In  the  record  that  prior 
to  the  question  McCarthy,  as  a  witness  in 
his  own  behalf,  had  been  asked  by  defendant 
company's  counsel  on  cross-examination, 
"Did  you  call  to  the  engineer  any  signal  as 
you  weAt  into  Indian  Rock?"  to  which  the 
witness  replied,  "No,  we  hadn't  got  up  to 
that"  Again,  and  subsequent  to  the  ruling 
of  the  trial  court  made  the  basis  of  this  as- 
signment of  error,  the  defendant  company, 
by  its  counsel,  elicited  from  the  witness  sub- 
stantially the  same  evidence  which  is  ob- 
jected to. 

[1]  This  court  has  repeatedly  held  that  an 
objection  to  the  admissibility  of  evidence  is 
unavailable  to  one  who  has  himself  elicited 
the  same  facts  in  the  cause.  Douglas  Land 
Co.  V.  Thayer  Co.,  107  Va.  292,  68  S.  B.  1101 ; 
Va.  &  S.  W.  R.  Co.  V.  Bailey,  103  Vt  205,  49 
8.  E.  83,  and  authorities  there  dted. 

[2]  There  is  some  confusion  appearing  in 
the  second  assignment  of  error;  the  assign- 
ment stating  that  the  evidence  objected  to 
was  that  of  H.  T.  Gabbert,  the  engineer  run- 
ning the  train  from  which  McCarthy  Jumped 
and  received  his  injuries,  while  the  record 
discloses,  as  counsel  admit  in  their  reply 
brief,  that  it  was  evidence  elicited  from  Mc- 
Carthy himself  that  was  objected  to.  The 
evidence  objected  to  had  reference  to  the 
five  or  six  cars  on  the  loading  or  depot 
track  into  which  McCarthy's  engine  ran 
through  the  switch  negligently  left  open,  and 
he  was  asked,  "I  understood  you  to  say  that 
If  they  (the  cars)  had  been  loaded  and  struck 
there,  it  would  have  done  a  great  deal  of 
damage?"  to  which  the  witness  answered, 
"Well,  it  would  have  done  a  great  deal  of 
damage."  This  evidence  is  objected  to  on 
the  ground  that  the  question  called  for  a 
"mere  expression  of  opinion,  which  is  imma- 
terial, incompetent,  and  irrelevant" 

McCarthy  had  been  asked,  without  ob- 
jection. Just  preceding  the  question  Just 
quoted  and  objected  to,  whether  or  not  he 
thought  that  his  engine  was  running  into 
a  solid  track  of  loaded  cars,  and  answered, 
"Yes,  sir ;  certainly  I  did.  There  is  usually 
a  full  of  loads  in  there;  always  full  of 
cars,  as  a  general  thing."  He  was  also  put 
through  this  line  of  examination  on  cross- 
examination  by  the  defendant  company's 
counsel : 

"Q.  Well,  then,  these  passenger  cars,  if 
this  freight  which  you  ran  into  had  been 
solid,  your  four  passenger  cars  would  have 
Jammed  right  up  against  the  tank,  wouldn't 
they?  A.  I  should  think  so. 
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"Q.  And  if  there  had  been  loaded  cars  In 
front  you  claim  it  would  have  made  a  bad 
mix-up  there  between  the  passenger  cars 
and  the  tank,  wouldn't  it?  A.  I  expect  it 
would." 

McCarthy,  during  his  examination  before 
the  objection  under  consideration  was  made, 
was  asked  without  objection  whether,  if  the 
loading  track  had  been  full  of  loaded  cars, 
there  would  have  been  any  dltference  in  the 
way  the  engine  would  strike  and  the  dam- 
age it  would  do,  to  which  he  answered,  "I 
should  think  so.  Q.  Why?  Just  explain  to 
the  jury  now.  A.  A  solid  lick,  why  it  would 
have  a  greater  force  coming  in  right  behind 
them  to  shear  those  bolts  right  off"  (mean- 
ing the  bolta  connecting  the  tender  with  the 
engine). 

With  this  state  of  the  record*  it  is  incon- 
ceivable that  the  defendant  company  ^uld 
have  been  prejudiced  by  the  ruling  of  the 
trial  court  complained  of. 

The  third  assignment  of  error  was  waiv- 
ed by  counsel  in  the  oral  argument  and 
therefore  need  not  be  further  considered. 

The  fourth  assignment  of  error  calls  in 
question  the  ruling  of  the  court  in  giving, 
over  the  defendant  company's  objection, 
plaintilTs  instruction  No.  5,  which  is  as  fol- 
lows: "The  court  instructs  the  Jury  that,  if 
they  l>elieve  from  the  evidence  that  the  de- 
fendant negligently  caused  the  switch  of  the 
load  track  at  Indian  Rock  to  be  left  thrown 
and  open,  and  that  such  negligence  of  said 
defendant  company  caused  the  engine  and 
train  upon  which  the  plaintiff  was  then  at 
work  to  run  in  and  upon  said  load  track 
and  strike  with  great  force  and  collide  with 
a  certain  empty  freight  car  then  and  there 
standing  upon  said  load  track,  and  that  the 
plaintiff  seeing  that  there  was  going  to  be 
a  collision,  and  on  account  of  the  appre- 
hended collision  jumped  frohi  said  engine  to 
the  ground,  thereby  receiving  the  Injuries 
complained  of  in  the  declaration,  and  that 
when  the  plaintiff  Jumped  from  said  engine 
he  acted  as  a  reasonably  prudent  man  would 
have  acted  under  the  circumstances  as  they 
appeared  to  him,  such  conduct  did  not  con- 
stitute contributory  negligence  on  his  part" 

[3]  When  the  instructions  asked  for  by 
the  defendant  company,  all  of  which  were 
given  by  the  court  are  turned  to,  it  is  seen 
that  the  first  of  these  instructions  reads: 
"The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  McCarthy 
jumped  from  a  moving  engine  and  thus  re- 
ceived the  injuries  of  which  he  complains, 
he  cannot  recover  In  this  case  unless  they 
further  believe  from  the  evidence  that  the 
appearances  of  danger  to  him  were  sufil- 
cient  to  justify  a  person  of  reasonable  firm- 
ness and  prudence  in  believing  that  his  safe- 
ty required  him  to  jump  from  the  car  in 
order  to  escape  the  impending  danger ;  and« 
in  considering  whether  or  not  the  appear- 
ances of  danger  to  him  were  sufficient,  the 
jury  may  take  Into  consideration  his  knowl- 
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edge  and  experience  as  a  fireman  and  the 
behavior  of  other  persons,  as  well  as  the 
other  circumstances  of  the  case." 

Reading  plaintifTs  instruction  No.  5  alone, 
it  seems  to  us  that  its  language  would  most 
naturally  be  construed  to  mean  that  the 
actions  of  McKI^arthy  were  to  be  Judged  by 
the  Jury  by  the  circumstances,  not  as  they 
appeared  to  him,  but  as  they  would  have 
appeared  to  a  reasonably  prudent  man.  But 
if  the  criticisms  of  the  instruction,  which 
are  purely  technical  and  to  the  effect  that 
the  instruction  fixed  the  standard  by  which 
McCarthy's  actions  were  to  be  Judged  by 
the  "circumstances  as  they  appeared  to  him," 
were  sound,  it  would  seem  impossible  that 
the  Jury  could  have  been  thereby  misled  with 
the  defendant  company's  instruction  No.  1 
before  them,  telling  them  that  McCarthy 
could  not  recover  in  this  case  unless  they 
believed  from  the  evidence  tJ^t  the  appear- 
ances of  danger  to  "Mm  were  sufficient  to  jus- 
tify a  person  of  reasonable  firmness  and 
prudence  in  believing  that  his  safety  re- 
quired him  to  fwmp  from  the  car  in  order  to 
escape  im/pending  danger, 

[4]  "Although  an  instruction,  standing 
alone,  may  have  been  misleading,  the  verdict 
of  the  Jury  will  not  on  that  account  be  set 
aside  where  it  appears  that  the  objection 
thereto  was  corrected  by  other  instructions 
given  by  the  court"  In  other  words,  in- 
structions in  a  given  case  are  to  be  read  as 
a  whole,  and  when  so  read,  if  it  can  be  seen 
that  the  instructions  could  not  have  mis- 
led the  Jury,  their  verdict  will  not  be  dis- 
turbed, even  though  one  or  more  of  the  in- 
structions were  defective;  and  defects  in 
one  instruction  may  be  cured  by  a  correct 
statement  of  the  law  in  another.  Wash., 
etc.,  R.  Co.  V.  Quayle,  95  Va.  741,  30  S.  E. 
391;  Adamson  v.  Norfolk,  etc.,  Co.,  Ill  Va. 
556,  69  S.  E.  1055. 

The  remaining  assignment  of  error  is  to 
the  action  of  the  court  in  refusing  to  set 
aside  the  verdict  of  the  Jury  as  contrary 
to  the  law  and  the  evidence. 

[S]  As  we  have  seen,  the  defendant  com- 
pany admitted  at  the  trial  in  the  lower  court, 
and  admits  here,  its  negligence  in  leaving 
its  switch  to  the  loading  track  open;  there- 
fore its  reliance  is  upon  a  showing  of  Mc- 
Carthy's contributory  negligence  in  order  to 
defeat  his  recovery  in  this  action.  When 
the  defendant  company  waived  its  third  as- 
signment of  error,  it  conceded  that  McCar- 
thy could  not,  upon  the  facts  which  the  evi- 
dence tended  to  prove,  have  been  found 
guilty  of  contributory  negligence  in  Jumping 
from  his  engine,  and  therefore  the  sole  ques- 
tion for  consideration  upon  the  assignment 
of  error  we  are  now  considering  is  wheth- 
er or  not  the  evidence  is  sufilcient  to  sus- 
tain the  finding  of  the  Jury  that  McCarthy 
was  not  guilty  of  contributory  negligence  in 
failing  to  keep  a  proper  lookout,  as  required 
by  the  rules  of  the  defendant  company,  for 


signals  and  obstructions  in  front  of  his 
train,  and  thereby  avoid  danger  to  liimself 
and  others  on  the  train. 

Unmistakably  the  accident  in  which  Mc- 
Carthy received  his  injury  was  primarily 
due  to  the  negligence  In  leaving  the  switch 
to  the  loading  track  open,  and  the  issue  of 
fact  sharply  drawn  by  the  evidence  for  the 
Jury's  determination  was  whether  or  not 
McCarthy  could  and  ought  to  have  seen  the 
target  at  the  switch  left  open  in  time  to  have 
notified  his  engineer  to  stop  the  train,  and 
thereby  have  avoided  the  accident 

The  rules  of  the  defendant  company  in 
evidence  provide  that  engineers  In  approach- 
ing sidings  and  yards  must  be  especially 
careful  as  to  the  indications  of  signals,  but 
with  respect  to  firemen  they  require  tiiem, 
"as  far  as  practicable  when  running,  to  keep 
a  lookout  ahead  for  signals  and  obstructions." 
The  distinction  in  the  rules  In  this  respect  be- 
tween the  duties  required  of  the  engineman 
and  those  required  of  the  fireman  is  obvi- 
ously due  to  the  fact  that,  in  performing  all 
of  the  duties  required  of  him,  the  fireman  is 
not  always  in  a  position  to  keep  a  lookout 
ahead  for  the  Indications  of  signals,  hence 
the  rules  only  require  him  to  do  so  "as  far 
as  practicable."  The  situation  of  the  de- 
fendant company's  tracks  at  Indian  Rock 
station,  three  in  number — ^the  main  track, 
the  passing  track,  and  the  depot  or  loading 
track — ^was  plainly  placed  before  the  Jury  by 
the  evidence,  and  the  rules  of  the  company 
having  any  bearing  upon  the  Issues  in  the 
case  ^re  also  in  evidence.  It  would  serve 
no  good  purpose  to  review  the  evidence  at 
any  very  great  length.  The  "target  signal," 
which  it  is  claimed  McCarthy  should  have 
seen,  had  he  been  obeying  the  rules,  in  time 
to  have  avoided  the  accident  to  his  train, 
was  but  18  inches  high  from  the  ground  and 
located  at  the  switch  negligently  left  open, 
and  in  testifying  before  the  Jury  he  says 
that  he  could  not  have  seen  this  target  had 
he  been  looking  for  it  giving  his  reasons 
why  he  was  not  looking  especially  for  It,  and 
why  he  could  not  have  seen  it,  and  the  Jury 
chose  to  accept  as  true  his  statement,  cor- 
roborated as  it  was  by  the  testimony  of 
other  witnesses.  Among  the  facts  testified 
to  and  not  controverted  is  that  as  McCar- 
thy's train  No.  33  approached  the  first 
switch,  the  "eastern  switch,"  the  train  was 
flagged  by  one  of  the  crew  of  the  freight 
train  which  was  standing  on  the  main  track, 
and  McCarthy,  as  fireman,  and  his  engineer 
were  told  by  the  flagman  that  "they  (No.  33) 
would  have  to  pull  through  (the  side  track) ; 
they  (the  freight  train)  were  standing  on  the 
main  track;  and  they  had  the  switches  set 
for  us**  Here  was  a  repetition  of  the  negli- 
gence of  the  defendant  company's  servants 
upon  the  freight  train— one  of  whom  had 
left  the  switch  thrown  at  the  loading  track — 
by  telling  McCarthy  and  his  engineer  that 
the  switches  had  been  set;    thus  assuring 
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tbem  they  GOQld  safely  proceed  over  the 
passing  track.  While  the  rule  of  the  defend- 
ant company  with  respect  to  blodc  signals 
states  that  these  signals  do  not  dispense  with 
the  observanoe  of  other  signals,  there  is 
nothing  in  the  rule  to  show  that  express 
statements  as  to  the  condition  of  subsequent 
switches,  such  as  were  made  to  McCarthy 
and  his  engineer  by  the  flagman  from  the 
freight  crew  atjthe  eastern  switch,  were  to 
be  disregarded.  ^It  is  shown  in  the  evidence 
and  without  objection  that  the  said  state- 
ment of  the  flagman  from  the  freight  crew 
was  the  usual  thing  done  in  the  same  cir- 
cumstances. McCarthy  stated  with  respect 
to  this  custom:  ''It  is  customary  when  a 
train  gets  there  and  Is  delayed,  if  anything 
haiH[)ens  like  this,  why  it  is  customary  to  pass 
through  to  avoid  delay;  they  have  all  the 
switches  set  for  us,  flag  us  at  the  east  end, 
and  pass  us  through."  There  were  other 
facts,  which  the  evidence  tended  to  prove, 
showing  .that  the  conditions  were  such  at 
Indian  Rock  station  that  the  engineman  on 
the  passenger  train  could  not  have  seen  the 
target  at  the  open  switch  in  time  to  have 
avoided  running  in,  as  the  train  did,  upon 
the  loading  track,  and  there  was  evidence  to 
title  effect  that  it  was  the  duty  of  the  en- 
gineman to  keep  a  lookout  ahead  in  the  di- 
rection of  the  depot  in  order  to  avoid  injury 
to  persons  who  might  be  in  a  position  of  dan- 
ger of  being  struck  by  the  approaching  train, 
and  also  evidence  tending  to  prove  that  M(>- 
Carthy's  view  of  the  target  signal  at  the 
open  switch  was  obstructed  by  the  freight 
train  standing  on  the  main  track  and  by  the 
position  of  his  engine  as  it  ran  in  on  the 
passing  track. 

With  respect  to  the  cases  of  Southern  Ry. 
Co.  V.  Satterfleld,  111  Va.  771,  09  S.  B.  938, 
and  N.  &  W.  Ry.  Co.  v.  Cromer,  101  Va. 
667,  44  S.  E.  898,  so  much  relied  on  for  the 
defendant  company  in  this  case,  we  deem  it 
only  necessary  to  pay  that  there  Is  no  such 
similarity  of  facts  in  those  cases  as  to  make 
them  applicable  to  this  case. 

We  are  of  opinion  that  the  circuit  court 
did  not  err  in  refusing  to  set  aside  the  ver- 
dict of  the  jury  we  now  have  under  consid- 
eration, and  that  Its  judgment  upon  the  ver- 
dict should  be  aflirmed. 

Afltoned. 

<U4  Va.  264) 

PENN  FOUNDRY  &  MFG.  CO.  v.  PROBST.f 

(Supreme  Court  of  Appeals  of  Virgiziia.    Nov. 

21,  1912.) 

1.  Mastbb  and  Sebvant  (I  256*)— Injubies 
TO  Sebvant  —  Defective  Appliances  and 
Machinebt— Descbiption  OF  Defect— Deo- 

LABATIONS. 

Plaintiff,  on  being  directed  to  operate  a 
planing  machine,  was  injured  by  his  band  com- 
ing in  contact  with  the  knives,  and  alleged  that 
defendant  negligently  failed  to  use  due  care  to 
furnish  plaintiff  witli  machinery  wliich  was  rea- 


sonably safe  in  that  defendant  negligently  re- 
quired plaintiff  to  use  a  planing  machine  which 
had  a  dull,  dangerous,  and  improper  set  of 
Icnives  and  a  table  not  properly  arranged  and 
adjusted,  and  that  plaintiff  was  ordered  to  use 
the  machine,  and  while  doing  so,  and  without 
fault  on  his  part,  but  because  of  the  improper 
and  dangerous  condition  of  the  machine,  his 
hand  was  thrown  against  the  knives  and  in- 
jured. Htld,  that  the  declaration  sufficiently  al- 
leged the  nature  of  the  defects  complained  of, 
the  respect  in  which  the  machinery  was  de- 
fective, and  the  causal  connection  between  the 
defective  appliance  and  the  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  %%  809-812,  815;  Dec.  Dig. 
§  256.*] 

2.  Masteb  and  Sebvant  (|{  260,  261*)— In- 
JTJBIE8  TO  Sebvant— Assumed  Risk— Con- 

TBIBUTOBT  NEGLIGENCE— PLEADINO. 

Assumed  risk  and  contributory  negligence 
are  matters  of  defense  which  the  servant  is 
not  called  on  to  negative  in  an  action  for  inju- 
ries, either  by  pleading  or  evidence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  8i4r-84d,  849-864;  l>%c 
Dig.  H  260,  261.*] 

3.  Masteb  and  Sebvant  (|  260*)— Injubibs 
TO    Sebvant  —  Assumed    Risk  —  DscukBA- 

TIONS. 

Where  a  declaration  in  an  action  for  in- 

Sries  to  a  servant  did  not  aver  that  plaintiff 
ew  of  the  dangerous  condition  of  the  machin- 
ery by  which  he  was  injured,  and  it  was  spe- 
cincally  averred  that  he  was  without  fault  in 
using  it,  the  declaration  was  not  demurrable  as 
showing  that  he  assumed  the  risk. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ||  844-848;  Dec.  Dig.  | 
260.*] 

4.  Masteb  and  Sebvant  (|  103*)— Injubies 
TO   Sebvant— Saiib    Appliances— Duty  to 

FUBNISH. 

It  is  the  positive  unassignable  duty  of  the 
master  in  the  first  instance  to  exercise  ordi- 
nary care  to  furnish  the  servant  with  reason- 
ably safe  instrumentalities  with  which  to  do  his 
work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  175;  Dec.  Dig.  $  103.*] 

5.  Masteb  and  Sebvant  (I  258*)— Injubies 
TO  Sebvant— Defective  machinebt. 

Where  a  declaration  for  injuries  to  a  serv- 
ant by  defective  machinery  alleged  that  it  was 
defendant's  duty  to  use  ordinairy  care  to  furnish 
plaintiff  with  reasonably  safe  machinery,  and 
that  defendant  negligentlv  failed  to  perform 
such  duty,  but  directed  plaintifit  to  do  certain 
work  at  a  planinc  machine  which  was  negligent- 
ly equipped  with  a  dangerous,  insecure,  and 
improper  set  of  knives,  by  reason  of  which 
plaintiff's  hand  was  thrown  against  the  knives 
and  injured,  the  declaration  sufficiently  alleged 
defendant's  knowledge  of  the  defective  charac- 
ter of  the  machine,  since  negligent  ignorance 
is  equivalent  to  knowledge. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ||  816-^836;    Dec.  Dig.  f 

Error  to  Circuit  Court  Augusta  County. 

Action  by  Charles  Probst  against  the  Penn 
Foundry  &  Manufacturing  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

D.  Lawrence  Groner,  of  Norfolk,  for  plain- 
tiff in  error.  Timberlake  &  Nelson  and  Our* 
ry  &  Curry,  all  of  Staunton,  for  defendant 
in  error. 


*ror  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ic  Rep'r  Indexes 

t  Rehearing  denied  January  16,  191IL 
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'  WHITTLE,  J.  Tbts  writ  of  error  brings 
under  review  a  judgment  In  behalf  of  the  de- 
fendant in  error,  Probst,  against  the  plain- 
tiif  in  error,  the  Penn  Foundry  &  Manufac- 
turing Company,  in  an  action  to  recover 
damages  for  personal  injuries. 

-There  was  a  demurrer  to  the  declaration, 
which  the  court  overruled,  and  that  ruling 
constitutes  the  principal  assignment  of  er- 
ror relied  on  to  reverse  the  Judgment 

The  declaration  contains  but  one  count, 
and,  after  stating  that  the  defendant  was 
operating  a  manufacturing  plant  for  the 
manufacture  of  saws  and  other  tools,  imple- 
ments, and  machineiy,  and  the  employment 
of  the  plaintiff  by  the  defendant  to  work  in 
the  plant,  averis  In  substance  as  follows: 
That  it  was  the  duty  of  the  defendant  to  use 
due  and  proper  care  to  furnish  the  plaintiff 
with  reasonably  sound  and  suitable  machin- 
ery, tools,  and  appliances  with  which  to  per- 
form his  work,  and  also  to  exercise  ordinary 
care  to  maintain  and  ke^  the  machinery, 
tools,  and  appliances  with  which  he  was  re- 
quired to  work  in  reasonably  safe  condition ; 
that,  not  regarding  its  duty  as  aforesaid,  the 
defendant,  on  a  day  named,  negligently  and 
carelessly  failed  and  refused  to  use  due  and 
proper  care  to  furnish  the  plaintiff  with  ma- 
chinery, tools,  and  appliances  with  whi<^  he 
could,  with  reasonable  safety,  perform  his 
duties  as  servant  of  the  defendant.  In  this: 
That  the  defendant  did  negligently  and  care- 
lessly furnish  and  require  the  plaintiff  to 
use  a  planing  machine  which  had  a  dull, 
dangerous,  insecure,  and  improper  set  of 
knives,  and  the  table  or  top  thereof,  in  which 
tlie  knives  revolved,  was  not  properly  ar- 
ranged and  adjusted ;  that  the  defendant  or- 
dered the  plaintiff  to  put  the  planing  ma- 
chine In  motion  and  plane  certain  pieces  of 
wood,  and  while  the  plaintiff  was  perform- 
ing the  work  assigned  to  him,  and  without 
fault  on  his  part,  but  tiecause  of  the  im- 
proper and  dangerous  condition  of  the  ma- 
chine, his  left  hand  was  Jerked  into,  or 
caught  and  thrown  against,  the  knives  of 
the  planing  machine,  and  tiie  first,  second, 
and  third  fingers  of  his  hand  were  cut  off, 
and  the  Index  finger  was  badly  injured. 

The  grounds  of  demurrer  are : 

(1)  That  "the  declaration  is  so  vague  and 
indefinite  as  to  make  it  impossible  •  •  • 
to  ascertain  •  •  •  the  nature  of  the  de- 
fect complained  of  or  how  the  same  caused 
or  contributed  to  the  accident** 

(2)  "The  declaration  allies  that  the  de- 
fendant furnished  plaintiff  a  dull,  dangerous, 
insecure,  and  improper  set  of  knives,  without 
alleging  In  what  way  they  were  dangerous 
or  how  that  fact  caused  the  injury  to  occur." 

(3)  *'The  declaration  says  the  table  or  top 
in  wliich  the  set  of  knives  revolved  was 
'not  properly  arranged  and  adjusted,'  with- 
out saying  in  what  respect  they  were  Improp- 
erly adjusted  and  arranged.    •    *    •** 

(4)  ''The  declaration  shows  that  plaintiff 


assumed  all  risk  from  such  defects  as  are 
alleged,  and  that  the  same  were  open  and 
obvious,  and  it  fails  to  show  that  the  de- 
fendant knew  of  same." 

[t]  The  first  three  grounds  of  demurrer 
question  the  sufficiency  of  the  averments  to 
apprise  the  defendants  of  the  nature  of  the 
defects  complaiaed  of,  or  in  what  respect  the 
machinery  was  dangerous,  or  the  causal  con- 
nection between  the  defective  appliances  and 
the  injury. 

The  foregoing  defects  are  described  with 
sufllcient  certainty  and  particularity  to  in- 
form the  defendant  of  the  alleged  cause  of 
action  which  it  is  called  upon  to  answer,  and 
that,  under  our  practice,  is  sufficient 

In  Hortenstein  v.  Va.-Carolina  Ry.  Co.,  102 
Ya.  914,  47  8.  B.  096,  it  was  held  that  'the 
object  of  a  declaration  is  to  apprise  the  ad- 
verse party  of  the  ground  of  complaint,  and 
in  actions  of  tort  the  declaration  must  state 
sufficient  facts  to  enable  the  court  to  say, 
upon  demurrer,  whether,  if  the  facts  stated 
are  proved,  the  plaintiff  is  entitled  to  re- 
cover." 

In  Virginia,  etc.,  Whieel  Co.  v.  Harris,  103 
Ya.  708,  49  S.  H  991,  an  analogous  case  to 
the  one  in  Judgment,  an  averment  that  the 
defendant  "did  negligently,  recklessly,  and 
carelessly  furnish  the  plaintiff  a  machine 
which  had  a  dangerous,  insecure,  and  im- 
proper sawmantle,**  by  reason  whereof  the 
injury  was  infiicted,  was  held  sufficient  OL 
&  O.  Ry.  Co.  V.  Hoffman,  109  Ya.  44,  83  8. 
E.  432;  Virginia  Cedar  Works  v.  Dalea,  109 
Ya.  333,  64  S.  E.  41;  Interstate  R.  Co.  t. 
Tyree,  110  Ya.  88,  65  6.  EL  GOOi 

[2,  S]  4.  Under  this  head  it  is  said:  0) 
That  the  declaration  shows  that  the  plaintiff 
assumed  all  risk  from  the  defects  complain- 
ed of.  A  sufficient  answer  to  this  ground  of 
demurrer  is  that  assumption  of  risk,  like 
contributory  negligence,  is  matter  of  def^ise, 
which  a  plaintiff  is  not  called  on  to  nega- 
tive either  by  his  pleadings  or  evidence.  La- 
batt  on  Master  and  Servant,  f  305,  et  seq. 
Moreover,  there  is  no  averment  in  the  dec- 
laration which  shows  that  the  plaintiff  knew 
of  the  dangerous  condition  of  the  machinery, 
and  it  is  specifically  averred  that  he  was 
without  fault  in  using  it 

2.  The  remaining  ground  of  demtirrer  un- 
der the  fourth  head  is  that  the  declaration 
falls  to  allege  that  the  defendant  knew  of 
the  defective  condition  of  the  machinery. 
Two  Virginia  cases  are  cited  to  show  that 
this  omission  is  fatal,  namely,  N.  &  W.  R. 
Co.  V.  Jackson's  Adm*r,  85  Ya.  489,  497,  8 
S.  B.  370,  and  Washington,  etc.,  Ry.  Co.  v. 
Taylor,  109  Ya.  737,  64  S.  B.  975. 

In  the  first-named  case  the  court  points 
out  the  following  objections  to  the  declara- 
tion: 'It  does  not  aver  that  the  defendant 
failed  to  exercise  ordinary  care  in  providing 
and  maintaining  suitable  and  safe  machinery 
and  appliances  for  the  business,  nor  does  it 
aver  that  the  alleged  defects  in  the  push  pole 
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were  known  to  the  defendant,  or  ought  to 
have  been.*'  The  declaration  in  this  case, 
as  has  been  seen,  is  not  amenable  to  the  first 
objection,  and  it  arers  facts  from  which 
knowledge  of  the  defects  complained  of  must 
be  inferred. 

The  same  general  principle  with  respect 
to  the  omission  to  charge  knowledge  of  de- 
fects in  appliances  is  announced  in  the  last- 
named  case.  Tet  Judge  Budianan,  at  page 
740  of  109  Va.,  at  page  977  of  64  S.  B.,  mo- 
tions an  important  qualification  of  the  rule 
as  follows:  "In  Va.-Portland  Cement  Go. 
V.  Luck,  supra,  in  passing  upon  the  demur- 
rer to  the  dedarati6n,  while  not  expressly 
stated,  it  is  clearly  implied  that,  where  the 
breach  of  duty  relied  on  for  a  recovery  is 
the  failure  to  keep  the  premises  In  reason- 
ably safe  repair,  the  declaration  must  aver 
either  that  the  defendant  had  notice  of  the 
unsafe  condition  of  the  premises  or  set  out 
facts  from  which  it  was  necessarily  to  be 
inferred  that  the  company  was  aware  of  the 
unsafe  condition  of  its  premises."  Va.-Port- 
land Cement  Co.  t.  Luck,  lOS  Ya.  427,  434, 
435,  49  8.  B.  677. 

[4,  S]  There  is  an  obrious  distinction  to  be 
obserred  between  the  knowledge  required  of 
the  master  with  respect  to  machinery  and 
appliances  which  are  defectlye  at  the  time 
the  servant  Is  first  required  to  use  them  and 
such  as  become  unsafe  during  the  progress 
of  the  work.  It  is  the  positive  unassignable 
duty  of  the  master,  in  the  first  Instance,  to 
exercise  ordinary  care  to  furnish  the  serv- 
ant with  reasonably  safe  instrumentalities 
with  which  to  do  his  work;  and,  when  the 
allegation  of  that  duty  is  followed  by  an 
averment  of  the  neglU:ent  breach  thereof, 
knowledge  is  necessarily  imputable  to  the 
master.  In  other  words,  "negligent  igno- 
rance is  equivalent  to  knowledge."  26  Cyc. 
1142;  1  Labatt  on  Master  and  Servant,  | 
125. 

''The  master  is  not  entitled  to  time  to  dis- 
cover defects  in  things  which  are  defective 
when  put  in  use.  He  should  examine  them 
before  putting  them  in  use."  1  Shear.  St 
Red.  on  Neg.  |  194. 

"If  appliances  furnished  by  the  master  are 
shown  to  have  been  originally  defective  and 
unsafe,  the  burden  does  not  rest  on  an  em- 
ploy6,  when  injured  by  such  defect,  to  pro- 
duce further  evidence  that  the  master  had 
notice  thereof.*'     Idem,  note  16. 

In  Warner  v.  Western  N.  C.  Ry.  Co.,  94 
N.  0.  250,  the  court  held  that  the  allegation 
that  the  machine  fundshed  by  the  master 
to  the  servant  was  negligently  furnished 
was  equivalent  to  an  averment  that  the  mas- 
ter knew  of  its  dangerous  condition  when 
he  furnished  it 

So  in  Galveston  Rope  &  Twine  Co.  v.  Burk- 
ett,  2  Tex.  Civ.  App.  308,  21  S.  W.  958,  the 
court  observes:  "The  petition  alleged  that  the 
act  of  employing  a  servant  was  done  in  a 


careless  and  negligent  manner.  •  •  •  This 
was  not  an  abstract  allegation  that  appeUant 
was  guilty  of  negligence,  but  a  specificatiou 
of  the  act  complained  of,  and  diarged  to 
have  been  done  In  a  negligent  manner.  This, 
we  think,  was  sufficient  To  have  alleged 
that  appellant  knew,  or  could  have  known, 
of  the  incompetency  of  the  employ^  would 
have  been  only  a  further  definition  of  the 
negligence  charged  against  it,  and  would 
have  been  a  repetition  in  other  language  of 
what  was  involved  in  the  averment  made." 
See^  also,  Chicago,  etc.,  R.  Co.  v.  Hines,  1B2 
111.  161,  23  N.  B.  1021,  22  Am.  St  Rep.  518; 
Union  P.  Ry.  Co.  v.  James,  56  Fed.  1001, 
6  C.  a  A.  217. 

The  foregoing  autiioritles  sufficiently  il- 
lustrate the  general  principle  involved  in  the 
last  ground  of  demurrer,  and  show  that  it 
is  not  well  taken. 

The  remaining  assignments  disclose  no  re« 
verslble  error  and  were  not  pressed  in  argu- 
ment and  do  Qot  call  fbr  special  notice.  The 
case  on  the  merits  is  with  the  defendant  in 
error,  and  the  Judgment  must  be  affirmed. 

Afi&rmed. 

014  Va.  m) 

TATLOR  et  al.  v.  JO&NSON  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

21,  1912.) 

Is  DBBDS   (I   17*)— CORSIDBBATION. 

The  relinaaishment  by  the  grantee  In  a 
deed  of  a  one-nfth  interest  In  land  assessed  for 
taxation  at  $2,750,  upon  receiving  a  convey- 
ance of  land  assessed  at  $500,  and  in  which  she 
held  a  one-fifth  interest  was  a  good,  adequate, 
and  valuable  conaideration  for  the  conveyance. 
[Bd.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  26-37 ;   Dec.  Dig.  |  17.*] 

2.  Deeds  (|  124*)  —  Estates  Cbsatbd  — Life 
Estate  with  Poweb  or  Disposition. 
An  estate  devised  or  granted  for  life,  cou- 
pled with  the  absolute  power  of  alienation,  d- 
ther  expressed  or  implied,  comprehends  every- 
thing and  passes  to  the  devisee  or  grantee  the 
fee  simple  and  absolute  title  to  the  property. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  fi  344-865,  416-428,  434,  435,  439;  Dec. 
Dig.  1 124.*] 

8.  Debos  a  124*}  —  Estates  Cbeatbd  — Lira 
Estate  with  Power  of  Disposition- I^. 
A  deed  expressly  granting  an  estate  for 
life,  containing  a  subsequent  clause  conferring 
a  clearly  expressed  unlimited  power  "to  disiMMe 
of  the  property  *  *  *  in  any  way  she  may 
think  proper,**  which  does  not  contain  a  lim- 
itation over,  and  for  which  the  grantee  gave  a 
▼aluable  consideration,  greater  in  assessed  value 
than  that  of  the  land  conveyed,  did  not  create 
a  life  estate  only,  but  vested  the  grantee  with 
the  fee-simple  title. 

[Bid.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  fl  344-365,  416-428,  434,  436,  489;  Dec. 
Dig.  {  124.*] 

4.  Deeds     (f     100*)  —  Constbuotioit  —  Sub- 

BOUNDINO   ClBOXTMSTAlTCES.  * 

In  construing  a  conveyance  the  court  may 
look  to  the  circumstances  connected  with  the 
transaction  and  the  situation  of  the  parties  to 
determine  the  estate  intended  to  be  conveyed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  t  239 ;   Dec.  Dig.  |  100.^] 
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Appeal  from  Clrcnlt  Court,  Augusta  County. 

Action  by  William  H.  Taylor  and  others 
against  John  E.  Johnson  and  others.  From 
a  Judgment  for  defendants,  plaintiffs  ap- 
peaL    Affirmed. 

Jos.  A.  Glasgow,  of  Staunton,  and  A«  C. 
Gordon,  for  appellants.  J.  M.  Perry,  of 
Staunton,  for  appellees. 

CARDWELL,  J.  This  suit  was  instituted 
for  the  purpose  of  haying  imrtition,  among 
the  parties  alleged  to  have  an  undivided  in- 
terest therein,  of  a  certain  house  and  lot  of 
land,  being  a  part  of  lot  No.  19  on  a  plat  of 
that  part  of  the  city  of  Staunton  known  as 
New  Town,  and  primarily  inyolving  the  con- 
struction of  the  deed  of  conveyance  of  said 
property  under  which  the  parties  claim. 

The  deed  in  question  was  executed  by  John 
Taylor,  Wm.  H.  Taylor,  Frances  Thompson 
(n6e  Taylor),  Mary  El  Clarke  (n^  Grooms), 
and'  Charles  F.  Grooms,  children  and  heirs  of 
Catherine  Grooms  (n6e  Taylor),  deceased,  to 
ESizabeth  Johnson  (n6e  Taylor),  wife  of  John 
B.  Johnson,  which  deed,  signed  by  both  the 
grantors  and  the  grantee  and  her  husband, 
so  far  as  pertinent  to  the  issue  inyolved,  is 
as  follows:  "Wltnesseth,  that  in  considera- 
tion of  the  loye  and  affection  which  the  par- 
ties of  the  first  part  have  and  bear  to  the 
party  of  the  second  part  and  the  further 
consideration  of  one  dollar  in  hand  paid, 
•  ♦  ♦  the  said  John  Taylor  and  Mary  C, 
his  wife,  Geo.  Thompson  and  Frances,  his 
wife,  Thomas  R^  Clarke  and  Mary  E.,  his 
wife,  Charles  F.  Grooms  and  John  El  John- 
son, husband  of  the  said  EUlzabeth  Johnson, 
do  grant  unto  the  said  Elizabeth  Johnson 
during  her  natural  life  a  certain  house  and 
lot  of  ground  in  that  part  of  the  city  of 
Staunton  commonly  called  New  Town,  and 
designated  in  the  plan  of  that  part  of  said 
city  by  No.  19,  being  part  of  said  lot  num- 
bered 19,  and  being  the  same  house  and  lot 
of  ground  which  was  this  day  conveyed  to 
the  parties  of  the  first  part  herein  by  James 
F.  Patterson,  trustee,  by  deed  which  is  to  be 
recorded  immediately  before  this  deed,  but 
this  conveyance  is  made  with  the  following 
conditions  and  reservations:  The  property 
hereby  conveyed  is  to  be  free  from  the  control, 
marital  rights,  debts  and  liabilities  of  the  said 
John  El  Johnson  and  of  any  other  husband 
the  said  Elizabeth  Johnson  may  have  hereaft- 
er, and  said  Elizabeth  Johnson  hereby  agrees 
to  receive  and  take  the  property  hereby  con- 
veyed as  in  full  satisfaction  of  all  claim  and 
interest  to  which  she  might  be  entitled  (as 
one  of  the  heirs)  in  the  estate  of  her  brother 
David  Taylor,  deceased,  as  is  evidenced  by 
her  signing  and  acknowledging  this  deed, 
and  she  Is  hereby  empowered  to  dispose  of 
the  property  hereby  conveyed  in  any  way  she 
may  think  proper.  And  the  parties  of  the 
first  part  do  covenant  that  they  will  warrant 
generally  the  property  hereby  conveyed.*' 

[1]  It  appears  that  Elizabeth  Johnson  al- 
ready owned  an  undivided  one-fifth  interest 


in  the  house  and  lot  conveyed  to  her  in  said 
deed,  and  she  thereby  relinquished  to  the 
grantors  therein  an  undivided  one-fifth  in- 
terest in  land  she  had  acquired  as  an  hdr 
at  law  of  her  deceased  brother,  David  Tay- 
lor, deceased,  assessed  for  taxation  at  $2,- 
750,  while  the  lot  conveyed  to  her  by  the 
deed  set  out  above,  tn  which  she  already 
owned,  as  stated,  an  undivided  one-fifth  in- 
terest, was  assessed  for  taxation  at  $500;  so 
that  there  was  not  only  a  good,  but  an  ade- 
quate, valuable  consideration  for  the  said 
conveyance  to  her. 

The  question  presented  by  the  pleadings 
was.  What  estate  did  EUzabeth  Johnson  take 
in  the  house  and  lot  of  land  conveyed  by 
said  deed?  and,  from  a  decree  of  the  circuit 
court  adjudicating  that  she  took  a  fee-simple 
estate  therein,  this  appeal  is  taken. 

[2]  The  rule  of  construction  applying  alike 
to  wills  and  deeds  intending  to  pass  title  to, 
or  an  Interest  in,  property  is  well  established 
by  the  decisions  of  the  courts  of  this  and 
other  states  to  be  that  an  estate  devised  or 
granted  for  life,  coupled  with  the  absolute 
power  of  alienation,  either  expressed  or  Im- 
plied, comprehends  everything,  and  the  dev- 
isee or  grantee  takes  the  fee  simple  and 
absolute  title  to  the  property. 

In  Davis  v.  Heppert,  96  Va.  775,  32  S.  £1 
467,  the  opinion  by  Harrison,  J.,  says:  **A 
line  of  decisions  of  this  court  from  May  v. 
Joynes,  20  Grat  692,  to  Farish  v.  Wayman, 
91  Va.  430  [21  S.  E.  810],  establishes  the 
doctrine^  well  stated  by  Judge  Burks,  that 
'though  property  is  devised  or  bequeathed  to 
one  for  life,  even  in  the  most  express  terms, 
yet  if  by  other  terms,  in  the  same  instru- 
ment, it  is  manifest  that  the  devisee  or  lega- 
tee is  invested  with  absolute  power  to  dis- 
pose of  the  subject  at  his  will  or  pleasure, 
he  is  not  a  mere  life  tenant,  but  absolute 
owner ;  for  there  can  be  no  better  definition 
of  absolute  ownership  than  absolute  domin- 
ion.*" 

In  that  case  the  consideration  for  the 
deed  in  question  was  natural  love  and  affec- 
tion for  the  grantee  (a  daughter  of  grantor), 
and  while  a  life  estate  was  given  her  in  ex- 
press terms,  with  remainder  to  her  children, 
it  was  coupled  with  a  clearly  expressed  and 
unlimited  power  to  sell  or  otherwise  dispose 
of  the  entire  estate  for  her  sole  use  and 
benefit;  and,  in  speaking  with  reference  to 
the  deed,  the  opinion  further  says  that  all 
the  authorities  lead  to  the  conclusion  that 
an  estate  for  life,  coupled  with  absolute  pow- 
er of  alienation,  either  express  or  implied, 
comprehends  everything,  and  the  devisee  (or 
the  grantee,  as  the  case  may  be)  takes  the 
fee. 

[3]  In  the  case  now  before  us  the  deed 
grants  a  life  estate  in  express  terms,  but  in 
a  subsequent  clause  it  confers  a  clearly  ex- 
pressed and  unlimited  power  "to  dispose  of 
the  property  hereby  conveyed  in  any  way 
she  may  think  proper.*' 

But,  say  appellants,  the  power  to  dispose 
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of  applies  only  to  the  life  estate  In  the  prop- 
erty granted  to  Elizabeth  Johnson,  There 
is  no  limitation  over  In  the  deed,  and  the 
subject  described,  with  respect  to  which  the 
express  and  unlimited  power  of  disposal  Is 
conferred  on  the  grantee,  Is  in  the  Indenti- 
cal  language  used  In  the  deed  construed  In 
Davis  T.  Heppert,  supra,  following  a  grant 
and  conveyance  of  the  property  "to  a  trus- 
tee to  be  held  for  the  sole  use  and  benefit  of 
Mary  G.  Hendrlck  for  and  during  her  natu- 
ral Ufe.    ♦    ♦    •" 

The  case  of  Johnson  t.  McCoy,  112  Va. 
580,  72  S.  E.  123,  has  no  application  to  the 
case  now  before  us.  In  Johnson  v.  McCoy 
the  conveyance  in  express  terms  conveyed 
the  land  to  the  grantee  "during  her  lifetime 
then  at  her  decease  to  Samual  M.  Smith  her 
son,"  and  there  was  no  subsequ^it  clause 
in  the  deed,  as  in  the  case  here,  conferring 
power  and  authority  "to  dispose  of  the  prop- 
erty hereby  conveyed  In  any  way  she  may 
think  proper." 

[4]  Looking,  as  we  may,  to  the  circum- 
stances connected  with  the  transaction  and 
the  situation  of  the  parties,  in  arriving  at 
their  Intention  with  respect  to  the  conveyance 
here  In  question,  no  reason  appears,  or  is 
even  suggested  in  the  record,  why  the  gran- 
tors in  the  deed  should  have  intended  to  con- 
vey to  the  grantee,  Elizabeth  Johnson,  and 
she  to  accept,  a  life  estate  only  in  the  prop- 
erty conveyed,  when  she  already  owned  in 
fee  simple  an  undivided  one-fifth  interest 
therein,  and  was,  by  signing  and  acknowl- 
edging the  deed  to  her,  relinquishing  to  her 
grantors  a  like  interest — an  undivided  one- 
fifth — which  she  also  owned,  in  absolute 
right,  in  another  piece  of  property,  which  un- 
divided Interest  was  worth  at  least  as  much 
as  the  property  being  conveyed  to  her. 

While  it  may  be  said  that  the  deed  is  In- 
artlflclally  drawn,  there  are  no  provisions 
contained  in  it  or  language  used  which  takes 
the  Instrument  out  of  the  control  of  the  es- 
tablished rule  of  construction  to  which  we 
have  adverted;  and,  as  the.  decree  of  the 
circuit  court  appealed  from  but  follows 
that  rule  la  adjudicating  that  Elizabeth  John- 
son took  a  fee-simple  estate  in  the  property 
conveyed  to  her,  the  decree  is  right  and  has 
to  be  affirmed. 

Afllrmed. 


(114  Va.  285) 

SAUNDERS  V.  LINK  et  aL  t 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

21,  1912.) 

1.  Wnxs   (I  421*)  —  Pbobatb— CoNCLUsivB- 

NBSS    OF   JUDOMENT. 

Acta  1902-1904,  c  255  (Code  1904,  fi 
2639a),  as  amended  by  Act  March  12,  1904 
(Acts  1904,  c.  108  [Code  1904,  |  2533]),  pro- 
vides that  the  circuit  and  corporation  coarts, 
and  the  clerks  of  said  circuit  and  corporation 
courts,  shall  have  jurisdiction  of  the  probate  of 
wills.  Section  2538  provides  that  one  offering 
to  a  circuit  court  or  clerk,  or  a  corporation 


court,  a  win  for  probate  may  obtain  from  the 
clerk  process  requiring  any  person  interested 
to  appear  at  the  next  term  of  court,  or  before 
such  clerk,  to  show  cause;  and  section  2539 
empowers  such  courts  to  cause  all  persons  in- 
terested in  the  probate  to  be  summoned  to  ap- 
pear. Section  2544,  which  was  not  changed 
by  the  amendment,  provides  that  a  court  may, 
without  summoning  any  party,  proceed  to  pro- 
bate, and  admit  or  reject  a  will;  and  that  one 
who   is  not  a  party  may,  within  two  years, 

Sroceed  by  bill  in  equity  to  impeach  or  estab- 
sh  the  will,  and  if  no  bill  be  filed  within  that 
time  the  order  shall  be  forever  binding.  Sec- 
tion 2639a  authorizes  clerks  of  any  circuit  or 
corporation  court  to  admit  wills  to  probate  as 
the  court  could  do  if  In  session,  requires  him 
to  enter  aU  orders  In  an  order  book,  and  per- 
mits any  interested  person,  within  a  year  after 
order  entered,  to  appeal  therefrom,  and  the 
court  shall  determine  the  matter  as  though 
presented  to  it  in  the  first  Instance.  Hetd, 
that  the  word  "court,"  in  section  2544,  did 
not  Include  the  ''derk*'  of  the  circuit  court,  so 
as  to  give  him  tiie  powers  conferred  upon  a 
court  thereby,  so  that,  where  a  will  was  ad- 
mitted to  probate  by  the  clerk  of  the  circuit 
court  without  appeal  as  provided,  the  order 
admitting  it  was  conclusive  on  collateral  at- 
tack. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S§  904r-810;    Dec.  Dig.  (  421.*] 

2.  Statutes    (|   176*)— Oonstbuction— Lan- 

GUAOB. 

It  is  not  the  province  of  the  court  to  re- 
write a  statute  which  is  unambiguous  and  with- 
in the  legislative  authority. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  |  255;   Dec.  Dig.  |  176.*] 

8.  JXTDQMENT     ($     640*)  —  GONCLUBIVSNBSS  — 

Pbobatb  Coubt. 

The  sentence  of  a  probate  court  having 
jurisdiction  of  the  subject-matter  is  a  judg- 
ment in  rem  and  binds  every  one  affected,  and 
not  merely  parties. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |  1154;   Dec.  Dig.  |  640.*] 

4.  JuDGifENT  ({  470*)— Collateral  Attack. 
The  judgment  of  a  court  of  general  juris- 
diction, acting  within  its  jurisdiction,  is  pre- 
sumed to  be  correct  and  cannot  be  collaterally 
impeached,  unless  want  of  jurisdiction  appears 
on  the  face  of  the  proceedings. 

[Ed.  Note. — For  other  cases,  see  Judgment. 
Cent  Dig.  |  907;   Dec  Dig.  |  470.*] 

Appeal  from.  Circuit  Court,  Giles  (bounty. 

Suit  by  Maggie  Link  and  others  against 
C.  A.  Saunders.  From  a  decree  for  complain- 
ants, defendant  appeals.    Reversed. 

W.  B.  Snidow,  of  Pearisbnrg,  for  appel- 
lant Williams  k  F)arrler,  of  Pearisbnrg,  and 
Jackson  &  Henson,  of  Salem,  for  appellees. 

WHITTLE,  J.  William  A.  Huffman  died 
In  the  year  1908,  survived  by  a  widovr,  and 
leaving  as  bis  beirs  at  law  adult  children 
and  infant  grandchildren.  Prior  to  his  mar- 
riage, Huffman  made  a  will,  giving  his  en- 
tire estate  to  Mary  F.  Saunders,  whom  he 
subsequently  married,  and  appointed  her  his 
executrix.  On  April  14,  1908,  tbe  will  was 
admitted  to  probate  by  the  clerk  of  the  cir- 
cuit court  of  Giles  county  in  his  ofQce,  and 
the  widow  qualified  as  executrix. 

In  September,  1909,  Maggie  Link,  one  of 
the  adult  children,  brought  a  suit  in  equity  in 


*For  otber  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig  ft  Am.  Dig.  Key-No.  Series  &  Kep'r  Indexes 

t  Rehearing  denied  January  16,  1913. 
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the  drcoit  conrt  of  said  county  against  the 
widow  and  heirs.  In  which  she  set  out  the 
foregoing  facts,  and  Insisted  that  the  subse- 
quent marriage  of  the  testator  absolutely  re- 
voked the  will,  under  Va.  Godis  1904,  |  2517, 
and  prayed  that  It  might  be  treated  as  a 
nullity,  and  that  It  be  adjudged  that  Huff- 
man died  Intestate.  The  bill,  furthermore, 
prayed  that  a  deed  to  the  land  In  controversy 
from  the  widow  to  C  A.  Saunders  be  set 
aside ;  that  dower  be  assigned  to  the  widow ; 
and  that  the  residue  of  the  land  be  parti- 
tioned among  the  heirs  and  for  general  relief. 

C.  A«  Saunders  demurred  to  the  bill.  The 
controlling  ground  of  demurrer  Is  that,  the 
will  having  been  admitted  to  probate  by  the 
clerk,  and  no  appeal  having  been  taken  from 
the  order,  as  provided  by  statute,  the  sen- 
tence was  final  and  conclusive  and  was  not 
amenable  to  collateral  attack,  and  that  con- 
sequently the  circuit  court  was  without  Ju- 
risdiction to  maintain  the  suit 

[1]  The  court  overruled  the  demurrer  and 
directed  an  issue  to  be  tried  to  ascertain 
whether  any,  and,  if  any,  how  much,  of  the  pa- 
per in  question  was  the  will  of  the  decedent 
Afterwards,  by  a  racation  decree,  the  court 
set  aside  so  much  of  the  former  decree  as 
directed  an  issue  devlsavit  vel  non,  and  ad- 
Judged  that  the  marriage  of  the  testator  op- 
erated an  absolute  revocation  of  the  will; 
that  the  order  of  the  clerk  admitting  the  same 
to  probate  did  not  give  the  will  any  validity 
whatever,  and  granted  the  relief  prayed  for 
in  the  bilL  From  that  decree  this  appeal 
was  allowed. 

The  Virginia  Constitution  1902,  )irt  6,  | 
101  (Ck>de  1904,  p.  ccxxxv),  ordains  that  "the 
General  Assembly  shall  have  power  to  con- 
fer upon  the  clerks  of  the  several  circuit 
courts  Jurisdiction,  to  be  exercised  in  the 
manner  and  under  the  regulations  to  be  pre- 
scribed by  law,  in  the  matter  of  admission 
of  wills  to  probate,  and  of  the  appointment 
and  qualification  of  guardians,  personal  rep- 
resentatives, curators,  appraisers  and  com- 
mittees of  the  estates  of  persons  who  have 
been  adjudged  Insane  or  convicted  of  felony, 
and  in  the  matter  of  the  substitution  of 
trustees." 

The  Legislature,  in  accordance  with  the 
above  provision,  by  act  approved  May  15, 

1903,  conferred  upon  clerks  of  circuit  courts, 
among  other  powers,  Jurisdiction  to  admit 
wills  to  probate.    Acts  1902-04,  p.  386  (Code 

1904,  I  2639a).  This  act  was  so  amended  by 
an  act  approved  March  12, 1904,  as  to  extend 
this  Jurisdiction  to  clerks  of  corporation 
courts,  except  that  in  the  city  of  Richmond 
the  Jurisdiction  was  vested  in  the  clerk  of 
the  chancery  court  Acts  1904,  p.  205  (Code 
1904,  §  2533).  The  amended  act  was  de- 
clared unconstitutional  by  this  court,  in  so 
far  as  it  attempted  to  confer  probate  Ju- 
risdiction on  the  clerk  of  the  chancery  court 
of  the  city  of  Richmond;  such  clerk  not  be- 
ing either  within  the  terms  or  intendment  of 


section  101  of  the  OonstitutloxL  That  phase 
of  the  case  involved  the  constitutionality  of 
the  act  only  with  respect  to  the  clerk  of  the 
chancery  court,  and  the  decision  was  con- 
fined to  the  precise  question  in  issue.  Mc- 
Curdy  v.  Smith,  107  Va.  757.  60  S.  B.  7a 

The  court  at  page  761  of  107  Va.,  at 
page  80  of  60  S.  E.,  gives  the  following  rea- 
son for  the  constitutional  provision:  '*This 
Jurisdiction,  outside  the  cities,  was  formerly 
lodged  in  the  county  courts,  whldi  held 
monthly  terms  In  each  county  of  the  state; 
but.  Inasmuch  as  those  courts  were  to  be 
abolished,  and  the  circuit  courts  only  con- 
vened once  in  three  or  four  months,  provi- 
sion liad  to  be  made  for  the  convenient  and 
speedy  dispatch  of  those  Important  func- 
tions." 

The  amended  act  referred  to  was  carried 
into  section  2639a,  Va.  Code  1904.  In  ad- 
dition to  this  specific  act  passed  expressly  to 
give  effect  to  section  101,  certain  sections  of 
the  Code  with  respect  to  the  probate  of  wUls 
were  so  amended  as  to  conform  to  changed 
conditions.  Thus  secti<m  2533  declares  that 
the  circuit  and  corporation  courts,  ''and  the 
clerks  of  the  said  circuit  and  corporation 
courts,  shall  have  Jurisdiction  of  the  pro- 
bate of  wills  according  to  the  following 
rules.**  Then  follows  the  bestowal  of  terri- 
torial Jurisdiction  upon  these  tribunals,  and 
the  section  concludes  with  the  above-mention* 
ed  proviso  as  to  the  dty  of  Richmond. 

Section  2638  prescribes  that  "a  person  of- 
fering or  int^ding  to  offer  to  a  circuit  court 
or  to  the  clerk  thereof,  or  to  a  corporation 
court  a  will  for  probate,  may  obtain  firom 
the  clerk  of  such  court  process  directed  to 
the  proper  officer  of  any  county  or  corpora- 
tion, requiring  him  to  summon  any  person 
Interested  in  such  probate  to  appear  at  the 
next  term  of  such  court  or  before  sudi  derk, 
on  a  day  named  in  such  summons,  to  show 
cause  why  the  said  will  should  not  be  ad- 
mitted to  record." 

And  section  2539  empowers  "a  circuit  <Hr 
corporation  court  to  which  a  will  is  offered 
for  probate,  or  into  which  the  question  of 
probate  Is  removed  by  appeal  or  otherwise,** 
to  cause  all  persons  Interested  in  the  pro- 
bate to  be  summoned  to  appear  on  a  cer- 
tain day. 

HavlDg  thus  drawn  the  distinction  be- 
tween a  "court**  and  a  "clerk**  in  the  two 
preceding  sections,  section  2544,  which  re* 
mains  unctianged,  declares  that  "a  court 
may,  however,  without  summoning  any  par- 
ty, proceed  to  probate,  and  admit  the  will 
to  record,  or  reject  the  same.  After  a  sen- 
tence or  order  under  this  section,  a  person 
Interested,  who  was  not  a  party  to  the  pro- 
ceeding, may,  within  two  years,  proceed  by 
bill  in  equity  to  impeach  or  establish  the 
will,  on  which  bill  a  trial  by  a  Jury  shall  be 
ordered,  to  ascertain  whether  any,  and  if 
any,  how  much  of  what  was  so  ordered  for 
probate,  be  the  will  of  the  decedent  If 
no  such  bill  be  filed  within  that  time^  the 
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sentence  or  order  shall  be  forever  binding." 
Section  2546  contains  a  Baving  in  favor  of 
infants  and  nonresidents. 

Be  it  observed  that  the  right  to  impeach  or 
establish  a  will  applies  expressly  to  an  ex 
parte  probate  proceeding  by  "o  court  •  •  • 
under  this  sectiant"  and  operates  in  ftivor  of 
"a  person  interested,  who  was  not  a  party 
to  the  proceeding."  If  this  section  had  been 
intended  to  include  a  "olsrlp,"  or  to  apply  to 
an  ex  parte  probate  by  a  clerk,  that  officer 
would  have  been  mentioned  eo  nomine,  as  in 
section  2538.  But  a  still  more  conclusive 
reason  against  such  contention  is  furnished 
by  the  fact  that  the  Legislature  had,  as 
remarked,  by  independent  enactment  (Ya. 
Code  1904,  f  2638a),  conferred  upon  clerks 
special  Jurisdiction  of  the  ex  parte  probate 
of  wills,  with  appropriate .  procedure  and 
regulations  for  its  exercise,  as  ordained  by 
article  e,  |  101,  of  the  Constltutton.  This 
enactment  is  tile  counterpart  of  section  2544. 
The  latter  section,  as  we  have  seen,  confers 
ex  parte  probate  Jurisdiction  upon  courts, 
and  prescribes  remedies  and  procedure  for 
its  exercise;  while  section  2639a  confers 
similar  Jurisdiction  upon  clerks,  and  also  pro- 
vides remedies  and  procedure  in  such  case. 

Section  2639a  is  as  follows: 

**The  clerk  of  any  circuit  or  corporation 
court  may  appoint  appraisers  of  estates  of 
decedents,  admit  wills  to  probate,  appoint 
and  qualify  executors,  administrators,  cura- 
tors of  decedents  and  committees,  and  re- 
quire and  take  from  them  the  necessary 
bonds  in  the  same  manner  and  with  like  ef- 
fect as  the  court  could  do  if  in  session.  Such 
powers  and  duties  may  be  exercised  and  dis- 
charged as  well  during  the  sessions  of  the 
court  as  at  other  times;  provided,  that  in 
the  city  of  Hichmond  the  clerk  of  the  chan- 
cery court  of  said  dty  shall  have  such  pow- 
ei^  and  perform  such  duties. 

"Such  clerk  shall  keep  an  order  book,  in 
which  shall  be  entered  all  orders  made  by 
him  respecting  the  subjects  aforesaid.  Any 
person  interested  may,  within  one  year  after 
the  entering  of  such  an  order,  appeal  there- 
from as  a  matter  of  right,  upon  giving  bond 
as  provided  by  law,  to  the  court  whose  clerk 
has  made  the  order.  Upon  application  being 
made  for  such  appeal,  the  said  clerk  shall 
enter  forthwith  in  his  order  book  an  order 
allowing  such  appeal,  and  docket  the  same  as 
a  preferred  cause  for  trial  at  the  next  term 
of  the  court  The  said  court,  at  any  term, 
shall  hear  and  determine  the  matter  as 
though  it  had  been  presented  to  the  said 
court  in  the  first  instance,  and  shall  cause 
a  copy  of  the  order  on  the  order  book  of  the 
court  embracing  its  final  action  to  be  copied 
by  the  clerk  into  his  order  book.  At  any 
time  after  such  appeal  is  allowed  the  said 
court,  or  the  Judge  thereof  in  vacation,  may 
make  any  such  order  for  the  protection  of 
the  parties  interested  or  for  the  protection 
or  preservation  of  any  property  involved  as 
might  have  been  made  liad  the  matter  been 


originally  presented  to  the  court,  or  as  may 
seem  needful." 

The  order  of  the  derk  is  a  Judicial  act,  it 
is  true;  yet  it  is  wholly  distinct  from  the  ex- 
ercise of  Jurisdiction  in  like  cases  by  the 
court,  and  its  exercise  is  regulated  by  essen- 
tially different  methods  of  procedure.  He 
(the  derk)  may  admit  a  will  to  probate  or 
reject  it;  and,  in  either  event,  his  sentence 
is  a  Judgment  in  rem,  whose  validity  can  be 
drawn  in  question  only  by  appeal  in  the  man- 
ner and  within  the  time  prescribed  by  section 
2639a.  On  such  appeal  the  court  takes  Ju- 
risdiction and  hears  and  determines  "the 
matter  as  though  it  had  been  presented  to 
said  court  in  the  first  instance."  And  all  ap- 
propriate remedies  provided  by  law  with  re- 
spect to  the  probate  of  wills  by  courts  may 
be  then  called  into  activity,  and  all  rights 
and  reservations  which  pertain  to  such  case 
are  preserved. 

It  must  be  allowed  that  the  argument  ab 
Inconvenienti  (applicable  to  this  construc- 
tion) is  not  without  force.  Thus  the  limita- 
tion to  an  appeal,  when  the  will  is  probated 
before  the  clerk  in  his  office,  is  one  year*  and 
the  appellant  is  required  to  give  bond.  Again, 
there  is  no  saving  as  to  infants  and  non- 
residents, or  other  persons  in  interest  not 
parties  to  the  proceeding,  who,  without  fault 
on  their  part,  may  be  deprived  of  their 
rights  after  the  lapse  of  one  year  by  orders 
lu  a  proceeding  of  which  they  had  no  knowl- 
edge. Whereas,  when  a  will  is  probated  ex 
parte  in  court  under  section  2544,  after 
sentence  a  person  interested,  who  was  not  a 
party  to  the  proceeding,  has  two  years  with- 
in which  to  file  a  bill  in  equity  to  impeach 
or  establish  the  will,  with  the  right  to  a 
trial  by  Jury.  Besides,  to  such  proceeding 
there  is  a  saving  in  favor  of  infants  and  non- 
residents under  section  2545.  The  former 
may  file  a  bill  in  equity  to  impeach  or  es- 
tablish the  will  within  one  year  after  com- 
ing of  age;  and  the  latter,  unless  there  was* 
an  actual  appearance  or  personal  summons, 
may  file  such  bill  within  two  years  from  the 
date  of  such  sentence  or  order. 

[2]  These  considerations  might  with  pro^ 
priety  be  called  to  the  attention  of  the  Legis- 
lature, for  the  purpose  of  having  a  revision 
of  the  enactment;  but  where  the  language 
of  the  statute  is  plain  and  within  the  com- 
petency of  the  Legislature  it  is  the  province 
of  the  courts  not  to  rewrite  it,  but  to  give 
it  effect  as  they  find  it  In  this  instance,  by 
article  6,  S  101,  of  the  Constitution,  this 
spedal  Jurisdiction  is  to  be  conferred  *'upon 
the  clerks  of  the  several  circuit  courts,  to  be 
exercised  in  the  maimer  and  under  the  regu- 
lations to  be  prescribed"  by  the  Legislature. 
In  other  words,  the  Legislature  is  empow- 
ered by  express  words  to  prescribe  the  pro- 
cedure by  which  the  Jurisdiction  previously 
granted  Is  to  be  exercised;  and  this  it  has 
done  in  language  too  plain  to  be  mistalcen. 
Besides,  much  of  the  hardship  to  which  otur 
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attention  has  been  directed  is  inseparably  In- 
cident to  all  proceedings  in  rem. 

Unless  it  can  be  maintained  that  the  sen- 
tence or  order  of  a  clerk,  in  exercise  of  the 
special  jurisdiction  with  which  he  is  clothed 
in  the  matter  of  the  probate  of  wills  by  vir- 
tue of  section  3639a,  is  so  Identical  with  the 
jurisdiction  exercised  by  a  court  under  sec- 
tion 2544  as  to  read  into  the  former  section 
the  remedies  prescribed  by  the  latter,  the 
bill  in  this  case  cannot  be  maintained. 

We  do  not  think  the  word  "court,"  as  em- 
ployed in  section  2544,  was  intend^  to  in- 
clude '*clerk,"  and  to  invest  that  subordinate 
officer  with  the  important  powers  conferred 
upon  "a  court"  by  that  section.  Such  con- 
struction is  opposed  to  the  language  of  the 
section,  and,  as  before  remarked,  is  incon- 
sistent with  th^  special  jurisdiction,  in  pari 
materia,  conferred  upon  clerks  by  section 
2639a,  and  would  lead  to  serious  embarrass- 
ment and  confusion,  devolving  upon  these 
officers  duties  which  they  are  not  furnished 
with  the  necessary  machinery  to  discharge. 
It  would,  indeed,  be  an  overstrained  con- 
struction to  hold  that  the  Legislature  intend- 
ed by  section  2639a  (a  statute  complete  in 
itself,  both  as  to  right  and  remedy),  by  im- 
plication merely,  to  Interfere  with  the  long- 
■established  jurisdiction  of  courts  under  sec- 
tion 2544.  As  observed,  by  express  language 
of  section  2544,  an  order  by  a  court,  on  the 
law  side  thereof  and  under  that  BectUmy  ad- 
mitting a  will  to  probate  or  rejecting  the 
same,  is  a  prerequisite  to  the  right  to  file 
a  bill  in  equity  to  impeach  or  establish  such 
will. 

[3]  In  this  state  the  doctrine  has  long  been 
settled  that  the  sentence  of  a  court  of  pro- 
bate having  jurisdiction  of  the  subject  is  a 
judgment  in  rem,  and  "until  reversed  binds 
not  only  the  immediate  parties  to  the  pro- 
ceeding, but  all  other  persons,  though  in- 
ftmtB  at  the  time,  and  all  courts."  See  note 
to  section  2533  and  authorities  cited,  and 
Vaughan  v.  Doe  ex  dem.  Green,  1  Leigh  (28 
Va.)  287;  Wills  v.  Spraggins,  8  Grat  (44 
Va.)  555;  Parker's  Bx'rs  v.  Brown's  Ex'rs, 
6  Grat  (47  Va.)  554;  Robinson  v.  Allen,  11 
Grat  (52  Va.)  785;  Hallow  v.  Hudson,  13 
Grat  (54  Va.)  672 ;  Norvell  v.  Lessueur,  33 
Grat  (74  Va.)  224. 

We  do  not  know  what  evidence  may  have 
been  adduced  before  the  derk  in  the  probate 
proceeding,  and  therefore  cannot  declare  Its 
sentence  a  nullity.  Non  constat,  that  the 
will  which  was  revoked  by  the  testator's 
marriage  under  section  2517  was  not  revived 
in  accordance  with  section  2519.  And  the 
gravamen  of  the  demurrer  to  the  bill  is 
that  it  seeks  to  attack  collaterally  the  order 
in  the  probate  proceeding. 

[4]  The  rule  is  that  the  judgment  of  a 
court  of  general  jurisdiction^  acting  within 
the  scope  of  its  powers,  is  presumed  to  be 
rii^t;   and  such  judgment  is  not  subject  to 


collateral  impeachment,  unless  a  want  of 
jurisdiction  appears  from  the  face  of  the 
proceedings.  1  B^eeman  on  Judgments,  | 
120a. 

"Orders  and  decrees  of  a  probate  court, 
in  any  case  in  which  jurisdiction  has  at- 
tached, are  not  open  to  contradiction  or  re- 
examination in  any  collateral  proceeding." 
25  Gyc.  1061.  And  it  is  said  that  in  nearly 
all  the  states  probate  courts  rank  with 
courts  of  general  jurisdicticm,  ''so  that  it 
is  not  necessary  to  show  the  facts  neces- 
sary to  sustain  them  against  collateral  at- 
tack; but  on  the  contrary,  their  jurisdic- 
tion and  authority  will  be  presumed."  Id. 
p.  1083. 

Ballow  V.  Hudson,  supra,  relied  on  to 
sustain  the  jurisdiction  of  the  circuit  court 
is  an  authority  against  that  contention. 
The  opinions  in  Robinson  v.  Allen  and  Bal- 
low V.  Hudson,  supra,  were  both  written  by 
Judge  Samuels,  and  are  entirely  in  har- 
mony. In  the  latter  case  the  will  was  pro- 
pounded for  probate  in  the  county  court  of 
Cumberland,  and  rejected  on  the  ground  that 
the  alleged  testator  was  incompetent  to  make 
a  will.  The  same  paper  was  afterwards 
propounded  for  probate  to  the  circuit  court 
which,  with  knowledge  of  the  fact  that  it 
had  been  rejected  in  the  county  court,  nev- 
ertheless admitted  it  to  probate.  The  sen- 
tence of  the  county  court  was  held  conclusive 
against  the  will,  and  the  sentence  of  the 
circuit  court  a  nullity.  An  intestacy  having 
thus  been  established,  a  court  of  equity,  in 
the  exercise  of  its  general  jurisdiction,  had 
full  authority  to  administer  the  estate. 
The  case  is  authority  for  the  proposition 
that  the  sentence  of  a  court  of  probate  hav- 
ing jurisdiction  of  the  subject  is  conclusive, 
and  not  liable  to  collateral  attack. 

For  these  reasons,  the  decree  of  the  cir- 
cuit court  must  be  reversed,  the  demurrer 
sustained,  and  the  bill  dismissed. 

Reversed. 

CI14  Va.  271) 
QUIGLBY  FURNITURE  00.  v.  RHBA  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

21,  1912.) 

1.  Loos  A^D  Logging  (|  8*)  —  Salb  of 
Standing  Timbsb— Tkbms  of  Deed— Bub- 
den  OF  Pboof. 

Vdiere  a  deed  to  standing  timber  provided 
that  the  timber  should  be  removed  withm  a  cer- 
tain time  with  a  proviso  that,  if  through  "seri- 
ous, accidental  cause**  the  timber  has  not  been 
removed  within  the  time  specified,  "then  an 
additional  time  not  exceeding  one  year  will  be 
given  to  do  so*'  an  assignee  of  the  grantee  as- 
serting circumstances  as  such  a  cause  in  answer 
to  an  action  to  quiet  title  to  recover  ^or  timber 
removed  after  the  time  specified  and  to  enjoin 
a  further  taking  had  the  burden  of  showing  that 
the  cause  specified  was  the  reason  why  the  tim- 
ber purchased  had  not  been  removed. 

TBd.  Note. — ^For  other  cases,  see  Logs  and 
1  Logging,  Cent  Dig.  ||  6-12 ;  Dec  Dig.  |  3,*] 
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2.  Loos  AND  LoGoiNO  (|  3*)  — ,  Bona  Fids 

PUBCHASERB — NoTICK   TO    ASBIONEE. 

The  assignee  of  a  grantee  in  a  deed  to 
standing  timber  is  chargeable  with  notice  of 
all  the  provisions  of  snch  deed. 

[Bid.  Note.— For  other  cases,  see  Lofs  and 
Logging,  Cent  Dig.  ||  6-12;   Dec  Dig.  |  8.^] 

3.  Loos  AND  LoooiNO  (|  85*)  —  Sals  ot 
Standing  Timbsb  —  Unautbobizbd  Cxtt- 
TiNQ — Value — ^Eyidence. 

In  an  action  against  an  assignee  of  a  deed 
to  standing  timber  for  the  value  of  timber  cut 
after  the  time  limited  for  its  cutting,  evidence 
held  to  sustain  a  finding  of  the  referee  ap- 
proved by  the  court  as  to  the  value  of  such 
timber. 

[Ed.  Note. — ^For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  ff  113-115;    Dec.  Dig.  | 

4.  Trover  and  Conversion  (§  48*)— Wrong- 
ful CuTTiNO  OF  Timber  —  Measure  of 
Damaqeb—*  ' Stumpagb  Value. ' ' 

In  an  action  for  the  value  of  logs  wrong- 
fully taken  from  the  plaintifTs  land,  the 
"stumpage  value"  which  is  the  value  on  the 
land  at  the  time  of  cutting  was  the  lowest  and 
most  favorable  measure  oi  damages  applicable^ 
and  was  properly  applied. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Dec.  Dig.  |  48.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6703.] 

5.  Loos  and  Loggino  (§  3*)  —  Sale  of 
Standing    Timber— Deeds— ^Construction. 

A  deed  to  standing  timber  with  the  right 
for  a  fixed  period  to  cut  and  remove  timber, 
with  the  provision  for  a  further  extension  of 
time  for  one  year  to  cut  and  remove,  where  a 
failure  to  do  so  is  caused  by  sickness  of  mana- 
gers or  operating  agents  of  the  grantee  or  seri- 
ous accidental  cause,  does  not  convey  an  abso- 
lute and  unconditional  title  to  the  timber,  but 
to  only  such  as  was  cut  during  the  time  limit- 
ed, so  that  the  title  to  timber  cut  thereafter 
remained  in  the  granfors,  and  they  could  re- 
claim the  logs  ^thoot  rendering  themselves 
liable  to  the  grantees  or  their  assignees  for  any 
expenditure  made  in  cutting  and  skidding. 

[Ed.  Note. — ^For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  ff  e-12;  Dec  Dig.  f  8.^] 

Q.  Appeal  and  Error  (f  221*)— Matixbs  Re- 
viEWABLB— Substantial  Rights. 

In  an  action  for  damages  for  timber  wrong- 
fully removed  from  lands  belonging  to  the  plain- 
tiff and  to  enjoin  any  further  cutting  of  tim- 
ber thereon,  a  finding  that  the  defendants  were 
entitled  to  enter  and  remove  timber  cut  before 
the  expiration  of  a  time  limited  for  cutting  in 
the  deed  to  standing  timber  under  whldb  they 
claimed,  upon  the  payment  of  damages  to  the 
premises,  assigned  as  cross-error,  will  not  be 
interfered  with  on  appeal,  where  the  plaintiffii 
did  not  object  to  the  decree  entered  below,  there 
was  no  inquiry  or  finding  of  Hie  commissioner 
appointed  on  the  value  of  such  logs,  and  the 
record  discloses  that,  if  there  was  any  such  tim- 
ber, it  was  of  small  value. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  1353-1366,  1359,  1361- 
1363, 136&-1367 ;  Dec.  Dig.  f  22L*] 

Appeal  from  drcnlt  Court,  Tazewell 
County. 

Bill  by  J.  W.  S.  Rhea  and  others  against 
the  Qulgley  Furniture  Company.  From  a 
judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 


Greever  Sc  Gillespie,  of  Tazewell,  for  ap- 
pellant A.  S.  Hlggiubotham,  of  Tazewell, 
for  appellees. 

CAJEtDWSXEiL^  J.  Tlie  bill  filed  In  this  cause 
by  appellees  (oomplainants  below)  sets  out 
that  on  the  10th  day  of  August,  1889,  they 
or  their  predecessors  In  title,  together  with 
one  Jno.  O.  Neal,  executed  to  the  Chilhowie 
Lumber  Company,  a  corporation,  a  deed, 
whereby  they  granted  and  conveyed  to  said 
company,  upon  the  terms  and  under  the  lim- 
itations  therein  set  out,  all  the  timber  and 
trees,  except  as  in  the  deed  reserved  and 
excluded,  standing,  being  and  situate  upon 
certain  lands  In  Tazewell  county,  known  as 
the  ''Sheffey  lands";  that  in  the  deed  (filed 
as  "Exhibit  A"  with  the  bill)  it  was  provid- 
ed, among  other  things,  that  all  trees  un- 
der 14  inches  in  diameter  were  excluded  (ex- 
cept for  building  roads,  tramways,  etc.);  and 
that  the  deed  further  expressly  provided  as 
follows:  *'That  the  said  second  party  shall 
have  the  term  of  six  years  from  the  date 
hereof  for  the  purpose  of  cutting,  fellings 
using,  manufacturing  and  removing  the  tim- 
ber hereby  conveyed*  and  the  lumber  and 
material  manufactured  therefrom:  *  *  * 
Provided,  further,  that  if  through  sickness 
of  any  of  the  managers  or  operating  agents 
of  said  second  party»  or  serious  accidental 
cause,  the  said  second  party  has  not,  at  the 
expiration  of  said  term  of  six  years,  gotten 
off  all  of  the  timber  herein  conveyed,  then 
an  additional  time,  not  exceeding  one  year, 
will  be  given  to  do  so." 

The  bill  then  recites  provisions  of  the 
deed  usually  found  in  deeds  conveying  stand- 
ing timber,  the  right  of  ingress  and  egress 
in,  over,  and  upon  the  lands  upon  which  the 
timber  is  located*  the  right  to  locate  and  op- 
erate machinery,  plants,  tramroads,  etc.,  nec- 
essary for  the  cutting,  manufacturing,  and 
marketing  of  the  timber  conveyed,  and  then 
alleges  that  at  the  expiration  of  the  term  of 
six  years  the  Chilhowie  Lumber  Company 
had  not  cut  and  removed  all.  the  timber  sold 
as  aforesaid,  but  that  there  remained  on  the 
land  a  large  quantity  of  standing  timber 
above  fourteen  inches  in  diameter,  and  also  a 
large  quantity  of  timber  which,  had  been  fell- 
ed by  said  company;  that  there  was  no 
such  sickness  of  the  managers  or  operating 
agents  of  the  company,  and  no  such  serious 
accidental  causes  as  entitled  the  company  to 
the  additional  period  of  one  year  after  the 
expiration  of  the  six  years.  The  bill  fur- 
ther alleges  that  the  Chilhowie  Lumber  Com- 
pany, having  become  involved  financially,  had 
an  of  its  business  placed  in  the  hands  of 
B.  F.  Buchanan,  as  receiver,  who  sold  to 
the  Qulgley  Furniture  Company,  a  corpora- 
tion of  the  state  of  New  York,  such  rights 
as  the  Cliilhowie  Lumber  Company  had  un- 
der and  by  virtue  of  the  timber  deed*  "Ex- 
hibit A." 
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It  appears  from  tbe  record  that  tbe  con- 
tract of  sale  to  the  Qoigley  Furniture  Com- 
pany was  made  by  B.  F.  Buchanan,  as  trus- 
tee, on  February  15,  1906,  and  the  deed  of 
conyeyance  executed  on  March  21,  1906,  by 
which  Buchanan,  trustee,  under  and  by  ylr- 
tue  of  a  deed  of  trust  and  assignment  ex- 
ecuted to  him  by  the  Chilhowle  Lumber 
Company  on  August  19,  1904,  sold  and  con- 
veyed to  the  Quigley  Ftirniture  Company 
for  the  consideration  of  $7,500  all  of  the 
right,  tlOe,  and  Interest  of  the  Chilhowle 
Lumber  Company  in  and  to  the  timber  then 
standing  and  situate  on  the  *'Shetrey  lands," 
also  all  the  buildings,  structures,  etc.,  of  the 
Chilhowle  Lumber  Company  then  situate  on 
the  said  lands,  and  other  personal  property 
of  the  Chilhowle  Lumber  Company. 

It  is  further  charged  in  the  bill  in  this 
cause  that  all  of  the  timber  standing  or  fell- 
ed which  remained  on  the  lands  in  question 
after  the  expiration  of  six  years  from  the  date 
of  the  deed  ("Exhibit  A")  became  the  prop- 
erty of  the  complainants,  and  that  neither 
the  Chilhowle  Lumber  Company  nor  the 
Quigley  Furniture  Company  had  or  have  any 
right  or  title  thereto,  that  upon  information 
and  belief  the  Quigley  Furniture  Company 
had  since  the  expiration  of  the  said  time 
limit  cut  a  large  quantity  of  valuable  tim* 
ber  upon  said  lands,  and  had  removed  a 
large  quantity  of  logs  therefrom;  that  the 
Quigley  fi\Lmiture  Company  had  done  other 
acts,  operations,  and  trespasses  in  and  upon 
the  lands,  which  wrongful  acts  and  continu- 
ing trespasses  done  by  it,  a  nonresident  cor- 
poration, constituted  a  cloud  upon  the  title 
and  possession  of  the  complainants,  for 
which  there  was  no  adequate  remedy  other 
than  an  injunction  from  a  court  of  equity. 
Complainants  were  unable  to  state  in  their 
biU  accurately  how  much  timber  in  quanti- 
ty and  value  the  Quigley  Furniture  Compa- 
ny had  wrongfully  removed  from  their  said 
liuids,  but  averred  that  up  to  the  date  of 
their  bill  (June  15,  1907)  they  were  entitled 
to  recover  from  the  Quigley  Furniture  Com- 
pany '*for  removing  down  timber,  and  for 
the  use  and  operation  of  certain  tramroads 
and  rights  of  way  upon  the  premises  at  least 
the  sum  of  fifteen  hundred  ($1,600.(X))  dol- 
lars." 

The  bill  made  the  Chilhowie  Lumber  Com- 
pany, B.  F.  Buchanan,  receiver  (trustee)  as 
aforesaid,  and  the  Quigley  Furniture  Com- 
pany parties  defendant  thereto,  and  its  pray- 
er was  for  an  attachment  to  be  issued  and 
levied  on  the  property  of  the  Quigley  Fur- 
niture Company  to  secure  the  amount  of  its 
indebtedness  to  the  complainant;  that  the 
Quigley  Furniture  Company  be  restrained 
and  enjoined  "from  further  trespassing  upon 
said  lands  and  from  cutting  or  removing 
any  timber  or  logs  therefrom,"  and  also  pray- 
ed for  an  accounting,  for  a  perpetual  in- 
junction on  final  hearing,  a  recovery  of  the 
amount  ascertained  to  be  due  the  complain- 


ants, a  sal»  of  the  attached  property,  and 
for  general  relief. 

The  Quigley  Furniture  Company  alone  filed 
an  answer  to  the  bill;  its  answer  admitting 
that,  at  the  expiration  of  the  six-year  limit 
stipulated  in  "Exhibit  A"  with  complainant's 
bill,  the  Chilhowle  Lumber  Company  had  not 
cut  and  removed  all  of  the  timber  sold  to  it 
and  set  out  In  said  deed,  but  averred  that  it, 
the  Quigley  Furniture  Company,  assignee  of 
the  rights,  etc.,  of  the  Chilbowie  Lumber 
Company  under  the  deed,  was  entitled  "to 
the  additional  period  of  one  year  provided 
for  in  said  deed,  because  the  said  Chilhowie 
Lumber  Ck>mpany  suffered  great  and  serious 
loss  by  washing  out  of  its  tramroad  and  the 
burning  of  its  sawmill  within  said  six  years, 
which  caused  a  serious  embarrassment  in  the 
conduct  of  its  business,  and  was  of  such  a 
nature  and  was  sufficient  to  entitle  it  to  the 
additional  year  after  the  expiration  of  said 
six  years  provided  for  in  said  contract**  The 
answer  also  set  up  and  elaborated  other 
grounds  of  defense  against  the  relief  asked 
by  the  complainants,  but  it  is  not  deemed 
necessary  to  set  them  out  here. 

The  summons  and  attachment  in  the  case 
were  issued  by  the  derk,  the  attachment 
levied  and  due  return  thereof  made,  deposi- 
tions were  taken  and  filed  by  both  parties, 
and  the  circuit  court,  by  its  decree  of  June 
22,  1908,  settled  the  prindples  of  the  cause, 
and  adjudicated  as  follows: 

"(1)  That  the  Quigley  Furniture  Company 
was  only  entitled  to  six  years  from  the  10th 
day  of  August,  1899  (the  date  of  the  timber 
deed),  to  cut  and  remove  the  timber,  and 
was  not  entitled  to  the  one  year  extension 
provided  for  in  the  deed. 

"(2)  That  all  timber  mentioned  in  the  tim- 
ber deed  which  had  not  been  severed  at  the 
expiration  of  the  six-year  limit  reverted  to 
and  became  the  property  of  the  complainants; 
and  that  all  of  the  timber  which  had  been 
severed  within  the  said  six  years,  but  which 
had  not  been  removed  from  the  inremiBea, 
was  the  property  of  the  defendant  company, 
and  that  the  complainants  had  no  title  to 
the  timber  severed  within  the  said  period  dif 
six  years. 

"(3)  That  the  complainants  permit  the  re- 
moval by  the  defendant  company  of  all  logs 
on  the  premises  cut  prior  to  the  10th  day  of 
August,  1905  (the  expiration  of  the  six-year 
limit),  and  that  the  defendant  pay  to  the 
complainants  all  actual  damages,  to  be  as- 
certained in  this  cause,  which  may  be  done 
to  the  premises  by  reason  of  ingress  and 
egress  in  removing  such  logs. 

"(4)  That  as  to  timber  cut  by  defendant 
company  after  the  expiration  of  the  six 
years,  and  manufactured  or  removed  from 
the  premises,  whether  over  or  under  four^ 
teen  inches  in  diameter,  the  defendant  com- 
pany is  liable  to  the  complainants  for  the 
value  thereof,  and  for  any  damages  sustain- 
ed by  such  catting  and  removal,  and  as  to 
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any  timber  cut  sliice  tbe  10th  day  of  Angost, 
1905,  but  not  remoTed  or  manufactured,  the 
removal  of  the  loc^  thus  cut  la  enjoined. 

"(5)  That  the  defendant  comi»any  la  also 
liable  for  the  nse  of  and  damage  to  com- 
plainants' lands  since  Angost  10,  1906^ 

''(6)  That  the  cause  Is  referred  to  a  com- 
missioner to  take  an  account,  and  report  the 
amount  of  the  UablUty  of  the  Qulgley  Furni- 
ture Oompony  to  the  complahiants,  upon  the 
basis  of  liability  fixed  by  ttie  texmn  of  this 


The  commissions  filed  Ills  VHN>rt»  to- 
gether with  the  evidence  taken  before  him, 
with  respect  to  the  accounting  ordered,  on 
November  80,  1910,  the  delay  In  filing  being 
explained  as  due  to  negotiations  between  the 
parties  looking  to  a  settlement  of  the  matters 
in  controversy.  He  found  and  reported  $2.25 
per  thousand  as  the  value  of  760,000  feet  of 
timber  cut  and  removed  by  the  Qulgley  Fur- 
niture Company  after  the  six-year  limit, 
which  he  ascertained  to  be  the  value  of  the 
timber  at  the  time  of  severance,  and  report- 
ed that  it  did  not  appear  '^hat  the  land  was 
damaged  other  than  by  the  loss  of  the  tim- 
ber." 

Exceptions  to  the  commissioner's  report 
were  filed  by  both  of  the  parties  to  the  con- 
troversy, but  were,  except  in  some  minor 
partleolars,  overruled  by  the  court,  and  by 
its  final  decree  the  report,  finding  92.25  per 
thousand  as  the  value  of  750,000  feet  of  tim- 
ber cut  and  removed  from  the  complainants' 
lands  after  August  10,  1905,  was  confirmed, 
and  a  recovery  accordingly  in  favor  of  the 
complainants  against  the  Qulgley  Furniture 
Company  was  decreed;  and  as  to  250,000 
feet  of  timber  cut  after  August  10,  1905,  but 
not  removed  from  the  lands  (whldi  the  court 
by  its  decree  of  June,  1908,  had  adjudicated 
belonged  to  the  complainants  and  enjoined 
the  defendants  from  removing),  the  court 
ruled  that  the  complainants  were  entitled  to 
nothing  on  account  of  the  cutting  of  these 
logs  (the  250,000  feet),  for  the  reason  that 
they  had  "elected,  as  to  this  timber,  to  <dalm 
and  take  possession  of  the  same  on  the  lands 
before  removal  by  the  defendant,"  and  a 
perpetual  injunction  was  also  decreed  in 
accordance  with  the  prayor  of  complainants' 
bin.  From  this  final  decree,  entered  by  the 
circuit  court  at  its  December  term,  1910,  the 
Qulgley  Furniture  Company  obtained  this  ap- 
peaL 

The  errors  of  the  circuit  court  alleged  ih 
the  petition  for  the  appeal  are  (1)  In  holding 
that  the  appellant  was  not  entitled  to  have 
the  additional  year  it  claimed  wltUn  which 
to  cut  and  remove  timber  from  the  "Sheffey 
lands";  (2)  in  decreeing  $2.25  per  thou- 
sand as  the  value  of  750,000  feet  of  timber 
removed  after  the  time  limit,  which  value 
is  claimed  to  be  excessive;  and  (3)  in  not 
allowing  appellant  to  recover,  or  have  cred- 
ited on  the  recovery  decreed  against  it,  the 
amount  paid  out  and  expended  by  it  in  cut- 


ting and  skidding  the  250,000  feet  of  timber 
not  removed  from  the  lands  and  reclaimed 
by  appellees. 

[i]  In  considering  the  first  asslgnmeht  of 
error,  it  Is  to  be  observed  that  the  provi- 
sion in  the  contract  of  sale  of  the  timber 
on  the  "Sheffey  lands"  for  additional  time, 
after  redtlng  the  causes  for  which  it  might 
be  asked,  is,  *Th6n  an  additional  time^  not 
exceeding  one  year,  will  be  given  to  do  so." 
The  bill  in  the  cause  alleged  that  there  was 
no  such  'iBlekness  of  the  managers  or  operat- 
ing agents"  of  the  Chilhowie  Lumber  Com- 
pany, and  no  such  "serious  accidental  cause," 
as  entitled  the  eompany  to  the  additional 
period  of  One  year  after  the  expiration  of 
the  six  years  stipulated- for  in  the  deed  as 
the  time  limit  within  which  the  timber  was 
to  be  cut  and  removed  from  the  "Sheffey 
lands,"  and  the  bill  was  taken  for  confessed 
as  to  all  the  defefldants  except  appellant, 
whose  answer  only  bases  its  right  to  the  ad- 
ditional year  provided  for  in  the  deed  on 
the  ground  that  the  Chilhowie  Lumber  Com- 
pany suffered  great  and  serious  loss  by  the 
washing  out  of  its  tramroad  and  the  burn- 
ing of  its  sawmill,  which  caused  serious 
embarrassment  in  the  conduct  of  its  busi- 
ness. It  appears  In  the  record  that  the  ac- 
cidental causes  relied  on  occurred  in  the 
year  1901,  while  the  deed  of  assignment 
from  the  Chilhowie  Lumber  Company  to 
Buchanan,  trustee,  was  executed  August  19, 
1904,  the  trustee  taking  charge  of  the  com- 
pany's affairs  after  that  date;  yet  |ione  of 
the  agents  and  representatives  of  the  prede- 
cessors in  title  of  the  appellant  are  called  in 
as  witnesses  to  disclose  whether  the  failure 
to  get  off  all  the  timber  within  the  time 
limit  Of  six  years  was  due  to  the  washout 
and  fires  of  1901  or  some  other  cause.  What- 
ever proof  there  was  to  be  had  as  to  the 
cause  0/  not  getting  the  timber  off  within 
the  time  limit  was  peculiarly  within  the 
knowledge  of  appellant,  and  it  adduced  none 
other  than  that  obtained  from  two  farmer 
witnesses  living  near  the  "Sheffey  lands," 
and  acquainted  in  a  general  way  with  the 
operations  of  the  Chilhowie  Lumber  Com- 
pany on  those  lands.  While  these  witnesses 
testify  as  to  the  washout  and  fires  of  1901, 
they  were  unable  to  say  wHether  or  not 
those  occurrences  were  the  cause  of  the 
timber  not  being  gotten  off  the  "Sheffey 
lands"  within  six  years  from  the  Chilhowie 
Lumber  ComiNiny^s  purchase  of  it  The 
burden  was  upon  the  appellant  to  show  the 
cause,  but,  Instead  of  doing  so,  it  appears 
that  It  all  along  assumed  the  right  to  the 
additional  year's  time,  and  that,  too,  with- 
out ever  having  applied  to  appellees  for  an 
extension  of  the  time  limit 

[2]  Appellant  Is  to  be  held  as  having  no- 
tice of  all  the  provisions  of  the  deed  from 
appellees  to  the  Chilhowie  Lumber  Company 
under  which  it  claimed  and  whl<di  expressly 
provided  that  an  additional  tlme»  not  exceed- 
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ing  one  year,  within  which  to  cut  and  re- 
move the  timber,  would  be  allowed  only  on 
certain  conditions.  It  chose  to  ignore  the 
terms  of  the  deed  under  which  it  claimed, 
and  to  act  on  its  own  unwarranted  assump- 
tion of  the  right  to  the  one  year's  additional 
time  provided  for  in  the  deed,  and  there- 
fore it  has  no  just  cause  of  complaint  that 
the  court  held  that  it  had  no  such  right 

[3]  The  second  assignment  of  error  Is  also 
without  merit  The  proof  taken  by  the 
master  commissioner  and  returned  with  his 
report  very  clearly  sustains  his  finding,  ap- 
proved by  the  court,  of  $2^  per  thousand 
as  the  value  of  750,000  feet  of  timber  cut 
and  removed  by  appellant  from  the  ''Sheffey 
lands"  after  the  time  limit  Practically  the 
only  ground  relied  on  by  appellant  for  its 
contention  that  $2.25  per  thousand  for  the 
750,000  feet  of  timber  cut  and  removed  after 
the  time  limit  is  excessive  is  that  the  com- 
pany had  made  no  money  on  the  timber  man- 
ufactured from  the  '*Sheffey  lands"  or  other 
lands  in  that  section,  and  therefore,  if  the 
company  be  required  to  pay  for  the  750,- 
000  feet  of  timber,  it  should  be  credited  with 
the  cost  of  cutting  and  skidding  this  tim- 
ber, amounting  to  $2,812.50.  If  this  con- 
tention were  sustained,  the  value  of  the  tim- 
ber to  appellees,  as  fixed  by  the  commis- 
sioner's report,  viz.,  $1,687.50,  would  be 
more  than  wiped  out 

[4]  The  bill  in  the  cause  averred  that  the 
complainants  (appellees)  up  to  the  filing  of 
their  bill  were  entitied  to  recover  from  the 
defendant  company  (appellant)  for  removing 
the  down  timber,  etc. — that  is,  the  750,000 
feet  cut  and  removed  after  the  six  years 
Umit— «nd  as  to  the  timber  cut  into  logs  aft- 
er the  time  Umit,  but  not  removed  from  the 
land,  they  were  entitied  to  the  same  as  if 
it  were  their  property,  and  asked  for  an  in- 
junction against  ^'removing  any  timber  or 
logs"  from  the  lands.  The  measure  of  dam- 
ages applied  to  the  750,000  feet  of  timber 
by  the  commissioner  and  approved  by  the 
court  was  its  value  on  the  land  at  the  time 
ot  cutting,  or  its  stumpage  value;  and,  as 
to  the  250,000  feet  of  timber,  the  appellees 
recaptured  the  same  on  the  land  before  re- 
moval, and  recovered  no  damage  whatever 
for  its  sever&nce  from  the  land.  The  meas- 
ure of  damages  applied  to  the  timber  cut 
and  removed  was  the  lowest  and  most  favor- 
able measure  of  damages  known  to  the  rules 
of  law  applicable  to  such  cases,  and  appel- 
lant has  no  just  ground  to  complain  of  it 

[6]  In  support  of  appellant's  third  and 
last  assignment  of  error,  the  following  con- 
tention Is  made  in  the  petition  for  this  ap- 
peal: "If  the  court  should  hold  that  the 
petitioner  was  not  entitied  to  the  additional 
year  as  it  is  most  eamestiy  contended  it 
was,  stiU,  as  petitioner  in  good  faith  great- 
ly increased  the  value  of  the  250,000  feet 
which  it  was  prevented  from  moving  by  the 
election  of  complainants  to  retain  same  in 


the  then  improved  condition  rather  than  re- 
cover from  petitioner  the  value  of  the  tbn- 
ber  standing,  they  must  pay  to  petitioner  the 
amount  of  increased  value,  which  is  shown 
to  be  not  less  than  $937." 

The  ruling  of  the  lower  court  that  appel- 
lant was  under  the  terms  of  the  contract 
('^Exhibit  A")  with  the  biU  only  entitied  to 
six  years  from  the  date  of  the  contract  (Au- 
gust 10,  1800)  to  cut  and  remove  the  timber 
is  in  Une  with  the  weight  of  authority  and 
approved  by  this  court  in  construing  a  simi- 
lar contract,  though  less  stringent  in  its  re- 
quirements that  the  timber  be  cut  and  re- 
moved within  the  time  Umit,  in  Wright  v. 
Camp  Mfg.  Co.,  110  Va.  678,  66  S.  £.  843, 
where  the  following  principles  of  law  are  ap- 
proved and  upheld:  "Whenever  in  an  instru- 
ment conveying  standing  timber  there  is  a 
clause,  either  prescribing  or  granting  a  cer- 
tain time  in  which  the  vendee  should  or 
might  cut  or  remove  timber,  the  grantee  has 
no  titie  whatever  to  any  timber  not  cut  or 
removed  at  the  expiration  of  said  period." 

"In  the  case  of  sale  of  standing  timber, 
or  of  an  exception  of  the  timber  on  a  con- 
veyance of  the  land,  the  timber  must  be 
cut  and  removed  within  the  time  limited  in 
the  written  instrument,  and  all  that  is  not 
so  cut  and  removed  adheres  to  the  land, 
free  from  the  sale  or  exception,  as  the  legal 
effect  of  such  contract  of  sale  or  exception 
of  timber  is  a  right  to  only  so  much  timber 
as  shall  be  cut  and  taken  off  within  the  lim- 
ited time." 

Upon  looking  to  the  whole  deed  and  aU 
of  its  provisions  which  had  to  be  consider- 
ed to  arrive  at  its  proper  construction,  the 
court  held  in  that  case  that  it  was  not  the 
intention  of  the  parties  to  give  an  absolute 
and  unconditional  title  to  the  timber,  but  to 
only  such  as  was  cut  and  removed  within  the 
time  limited  by  the  deed  and  such  extensions 
thereof  as  the  grantee  was  entitied  to  de- 
mand upon  a  fair  construction  of  the  deed, 
or  as  might  be  agreed  upon  between  the 
parties. 

The  authorities  also  amply  sustain  the 
ruling  of  the  trial  court  in  this  cause,  that 
the  titie  of  appellees  to  the  250,000  feet  of 
timber  cut  into  logs  and  lying  upon  the 
"Sheffey  lands"  at  the  time  of  the  institu- 
tion of  this  suit,  was  not  divested  by  the 
acts  of  appellant  in  cutting  the  timber  and 
skidding  a  part  of  it,  but  that  the  title 
remained  in  them  and  they  had  the  right  to 
reclaim  the  property,  as  they  did,  without 
rendering  themselves  liable  to  appellant  for 
any  expenditures  made  in  cutting  and  skid- 
ding the  logs. 

There  are  a  number  of  cases,  some  of  them 
cited  for  api>ellant,  which  hold  that  in  ac^ 
tions  for  damages  for  the  value  of  timber  cut 
and  removed,  where  the  trespass  is  the  re- 
sult of  inadvertence  or  mistake,  and  the 
wrong  was  not  intentional  or  negligent,  the 
measure  of  the  recovery  Is  the. value  of  the 
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property  when  first  taken — ^Uiat  is,  if  the 
conversion  sued  for  was  after  ralae  had  been 
added  and  the  recovery  included  the  en- 
hanced value,  then  the  defendant  should  be 
credited  with  the  value  added  by  him;  but 
that  principle  has  no  sort  of  application  to 
the  facts  of  this  case.  In  other  words,  there 
is  a  marked  distinction  made  in  the  decided 
cases  where  the  true  owner  exercises  his 
right  to  recapture  his  property  and  those 
cases  where  he  waives  that  right-  and  elects 
to  sue  for  compensation  in  damages. 

In  Gaskins  v.  Davis,  115  K.  O.  86,  20  S.  B. 
188,  25  K  B.  A.  8ia,  44  Am.  St  Bep.  439,  the 
facts  appearing  and  the  contentions  made 
were  practically  Identical  with  the  case  at 
bar.  There  a  part  of  the  timber  having  been 
recaptured  and  a  part  having  been  removed, 
and  the  value  thereof  recovered,  the  defend- 
ant contended  that  he  should  recoup  for 
the  money  expended  on  the  recaptured  prop- 
erty, but  his  claim  was  denied.  To  a  report 
of  that  case  in  44  Am.  St  Bep.  439,  444,  Mr. 
Freeman  has  a  lengthy  note^  citing  numerous 
cases  and  discussing  the  law  as  to  recapture 
of  '^property  taken  innocently,'*  firom  which 
we  quote  as  follows:  "The  owner  of  timber 
so  cut  has  the  right  to  reclaim  the  logs  or 
the  timber  if  he  can,  and,  if  he  does,  the 
trespasser,  though  cutting  the  timber  in  good 
faith,  has  no  claim  upon  the  owner,  either  in 
a  legal  or  equitable  sense,  and  there  is  no 
injustice  in  holding  that  such  trespasser 
must  lose  his  labor  and  expense  expended  in 
cutting  the  timber  of  another  into  logs  or 
lumber.  Gates  v.  Bife  Boom  Ck>.,  70  Mich. 
309  [38  N.  W.  2451;  Busch  v.  Fisher,  89 
Mich.  192  [160  N.  W.  788].  One  cannot  con- 
vert to  his  own  use  the  material  of  another, 
and  by  changing  Its  form  acquire  tJtle  there- 
to on  the  ground  that  he  is  liable  for  its 
value  He  can  acquire  no  title  by  a  wrong- 
ful act  unless  the  owner  deems  it  proper  to 
abandon  his  property  and  accept  satisfaction 
in  value,  and,  whatever  alteration  of  form 
his  property  has  undergone,  the  owner  may 
seise  It  in  Its  new  shape,  if  he  can  prove  the 
identity  of  the  original  materials.  Dunn  v. 
O^Neal,  1  Sneed  [Tenn.]  106,  00  Aul  Dec 
140.'' 

In  Busch  V.  Fisher,  cited  by  Mr.  Freeman 
In  his  note,  supra,  the  opinion  says:  ''A 
trespasser,  however  innocent,  acquires  no 
property  in  logs  cut  on  the  lands  of  another, 
nor  lien  thereon  for  the  value  of  the  labor 
and  expense  of  cutting,  nor  can  he  recover 
such  value  in  an  action  of  trover  or  assump- 
sit from  the  owner  of  the  tlmberp  who  has 
the  right  to  reclaim  the  logs." 

Again,  the  learned  author  in  his  note 
quotes  from  the  opinion  of  the  Supreme  Court 
of  Kentucky  in  Strubbee  v.  Trustees  Cin. 
By.,  78  Ky.  481,  89  Am.  Bepi  261«  wherein  it 
wag  held  that  tiie  owner  of  timber  cut  fh>m 


his  land  by  an  innocent  trespasser  cannot  be 
divested  of  his  title,  although  the  trespasser 
has  converted  it  Into  railroad  ties,  and  says: 
'The  better  rule  is  that  the  fact  that  the 
property  has  been  increased  in  value  is  not 
sufficient  to  divest  the  owner  of  title,  nor  is 
the  party  performing  the  labor,  though  mis- 
taken as  to  his  rights,  entitled  to  compensa- 
tion to  the  extent  of  the  benefit  received  by 
the  owner." 

In  Weymouth  v.  Chicago,  etc..  By.  Co., 
17  Wis.  660,  84  Am.  Dec.  763,  a  case  also  in 
point,  the  opinion  says:  "In  determining  the 
question  of  recapture,  the  law  must  either 
allow  the  owner  to  retake  the  property,  or 
it  must  hold  that  he  has  lost  his  right  by 
the  wrongful  act  of  another.  If  retaken  at 
all,  it  must  be  taken  as  it  is  found,  though 
enhanced  in  value  by  the  trespasser.  It  can- 
not be  restored  to  its  original  condition.  The 
law,  therefore,  being  obliged  to  say  that  ei- 
ther the  wrongdoer  shall  lose  his  labor,  or 
the  owner  lose  the  right  to  take  his  property 
wherever  he  may  find  it,  very  properly  de- 
cides in  favor  of  the  latter." 

[I]  The  court  below  in  its  decree  of  June 
22,  1908,  settling  the  principles  of  this  cause, 
adjudicated,  with  respect  to  the  timber  which 
had  been  cut,  but  not  removed  prior  to  Au- 
gust 10,  1906— that  is,  within  the  six  years 
limit— that  such  timber  was  the  property  of 
the  defendant  company  (appellant),  and  that 
complainants  (appellees)  had  no  title  thereto ; 
"that,  as  complainants  are  invoking  the  aid 
of  a  court  of  equity,  it  will,  as  a  condition 
of  granting  the  relief  herein  granted,  require 
complainants  to  permit  the  removal  by  the 
defendant  company  of  all  logs,  if  any,  cut 
prior  to  August  10,  1905,  paying  to  the  com- 
plainants actual  damages  which  may  be  done 
to  the  premises  by  reason  of  ingress  and 
egress  in  removing  such  logs,  such  damages 
to  be  ascertained  in  this  cause.** 

This  ruling  of  the  lower  court  is  assigned 
as  cross-error  by  appellees,  under  rule  8  (71 
S.  E.  viii)  of  this  court,  and  with  respect 
thereto  we  deem  it  only  necessary  to  say 
that  appellees  made  no  objection,  so  far  as 
the  record  discloses,  to  the  decree  entered  in 
the  cause  June  22,  1905,  that  no  injury  was 
gone  into  or  reported  by  the  commissioner 
concerning  logs  cut,  but  not  removed  within 
the  six  years,  and  no  exception  was  taken  to 
the  report  on  that  grpund;  and,  moreover, 
if  there  were  any  such  logs,  they  were  doubt- 
lees  of  little  or  no  value,  for  appellees  invoke 
the  record  here  as  showing  that  the  logs 
cut  after  the  time  limit  and  not  removed  but 
reclaimed  by  appellees,  proved  to  be  practi- 
cally worthless  to  them. 

Upon  the  whole  case  we  are  of  opinion  that 
the  decree  appealed  from  Is  right,  and  it  la 
therefore  affirmed. 

Affirmed. 
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TOWN  OP  BASIO  CITT  ▼.  BELL. 

iSupieme  Oourt  of  Appeals  of  Vii^nia.    Not. 

21,  1912.) 

1.  Dedication  (|  38*)— Effect— Revocation. 

Where  there  was  an  express  dedication  of 
highways  by  the  persons  platting  a  town,  and 
an  express  acceptance  of  the  same  by  the  mu- 
nicipal corporation,  the  dedication  to  public  use 
is  complete  and  cannot  be  revoked,  and  the 
highways  remain  highways,  though  the  dedicator 
in  transferring  lots  treats  the  highways  as  non- 
existing. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  |§  77,  78;   Dec.  Dig.  |  38.»] 

2.  HlGHWATS    (H   75»   79*)— Abandonkeniv- 
BuBDBN  OF  Proof. 

The  burden  of  showing  a  discontinuance, 
vacation,  or  abandonment  <^  a  public  highway 
is  upon  the  party  who  asserts  it. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Out.  Dig.  H  254,  255,  257-262,  279,  281-2S7 ; 
Dec  Dig.  if  75,  79.*] 

3.  Dedication   (|  63*)  —  Revocation   Afteb 
Acceptance. 

Delay  by  a  municipality  in  opening  a 
street  which  has  been  expressly  dedicated  and 
accepted  is  insufficient  to  show  an  abandon- 
ment thereof. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  U  103-106 ;   Dec.  Dig.  |  63.*3 

4.  Dedication  ({  63^)— Abandonment— Non- 

U8EB. 

Mere  nonuser  of  part  of  a  street  which  had 
been  dedicated  to  the  public  is  insufficient  to 
show  an  abandonment  by  the  municipality. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  H  103-106 ;  Dec.  Dig.  |  63.^] 

5.  Dedication    (f   61*)  — Right  to   Assebt 
Claim. 

Where  a  street  was  expressly  dedicated  to 
a  municipality  and  expressly .  accepted,  the 
mere  fact  that  property  abutting  thereon  was 
bought  and  sold  under  the  impression  that  a 
fence  which  extended  partly  into  the  street  was 
its  boundary  line  Is  insufficient  to  bar  the  mu- 
nicipality from  claiming  the  full  extent  of  the 
dedication,  where  it  appeared  that  the  munici- 
pality did  no  affirmative  act  to  mislead  the  pur- 
chasers of  property,  and  did  not  know  that  any 
part  of  the  street  had  been  closed. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  |  95;  Dec  Dig.  f  51.*] 

d.  Dedication  (|  39*)  —  Estoppel  to  Assebt 

Dedication. 

Where  a  street  was  expressly  dedicated 
and  expressly  accepted  by  a  municipality  which 
did  no  affirmative  act  tending  to  mislead  per- 
sons into  believing  that  the  dedication  had  been 
abandoned,  there  is  no  estoppel  in  pais  which 
will  prevent  it  from  claiming  the  dedication. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  f  77 ;  Dec  Dig.  |  39.*] 

7.  Municipal  Cobpoeations  (§  C71«)  — 
Streets— Damages  to  ABtnriNo  Owners. 
In  trespass  on  the  case  for  damages  suf- 
fered by  an  abutting  owner  from  the  flowiag  by 
a  municipal  dam  of  the  only  street  which  gave 
him  ingress  and  egress  from  his  property,  evi- 
dence that  since  the  erection  of  the  dam  a  new 
and  better  street  giving  access  to  this  property 
bad  been  opened  is  admissible  on  the  Question 
of  the  amount  of  damages;  such  evidence  not 
tending  to  show  a  diminution  of  damages,  but 
that  no  damage  was  suffered. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  1447-1450;  Dec. 
Dig.  S  671.*] 


Error  to  Circuit  Court,  Augusta  County. 

Trespass  on  the  case  by  Winston  Bell 
against  the  Town  of  Basic  City.  There  was 
a  judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  remanded. 

Quarles  Sc  Pllson,  of  Staunton,  for  plain- 
tiff in  error.    R.  W.  Crowder,  of  Covington, 
and  Tlmberlake  &  Nelson,  of  Staunton,  for 
defendant  In  error. 

BUCHANAN,  J.  Winston  Bell  brought  his 
action  of  trespass  on  the  case  to  recover  dam- 
ages from  the  town  of  Basic  City  for  Inju- 
ries alleged  to  have  been  done  to  his  property 
situated  on  Riverside  Drive  in  the  said  town, 
and  known  and  designated  on  the  official 
map  of  the  town  as  lot  No.  18  and  the  south- 
ern half  of  lot  No.  12  in  block  No.  223,  and 
upon  which  had  been  erected  a  dwelling 
house. 

The  declaration,  which  contains  two  counts, 
charges  in  the  first  count  that  in  the  year 
1910  the  defendant  town,  for  the  purpose  of 
securing  water  power  for  the  operation  of 
its  municipal  street  lighting  plant,  construct- 
ed in  South  river,  at  a  point  a  short  distance 
in  front  of  and  almost  directly  opposite  the 
plalntifTs  house  and  lots,  a  large  dam,  and 
from  said  dam  constructed  a  canal  or  race, 
extending  from  the  river  to  its  electric  plant, 
about  500  yards  north  of  its  dam.  After 
alleging  that  it  was  the  duty  of  the  defendant 
to  exercise  ordinary  care  In  the  construction 
and  maintenance  of  the  dam  and  canal  so 
as  not  to  injure  the  plalntifTs  property,  It 
is  charged  that  It  failed  to  exercise  such 
care,  and  that  it  so  negligent;}y  and  careless- 
ly constructed  the  dam  and  canal  that  they 
caused  the  water  from  the  river  to  overflow 
and  be  deposited  upon  this  property,  whereby, 
and  by  means  of  which,  foul  and  stagnant* 
pools  of  water  are  created  and  left  upon 
hlB  premises,  and  In  time  of  high  water  is 
so  inundated  that  it  Is  impossible  for  him 
to  use  and  enjoy  portions  thereof. 

The  wrongful  act  charged  In  the  second 
count  Is  that  the  defendant,  In  violation  of 
its  duty,  carelessly  and  negligently  construct- 
ed the  canal  or  race  along  and  over  River- 
side Drive,  upon  which  plaintiff's  property 
abutted,  and  over  his  premises,  so  that  he 
had  been  totally  deprived  of  that  street  and 
of  a  portion  of  the  front  of  his  land. 

The  defendant  pleaded  not  guilty,  and  up- 
on the  trial  of  the  cause  there  was  a  verdict 
and  judgment  for  the  plaintiff.  To  that 
judgment  this  writ  of  error  was  awarded. 

Fourteen  errors  ace  assigned  in  the  pe- 
tition for  the  writ,  but,  as  stated  In  the  plain- 
tiff's brief  and  conceded  in  the  petitioner's 
reply  brief,  there  are  really  but  two  ques- 
tions involved  here,  viz.:  (1)  Did  the  court 
err  in  giving  Instruction  No.  1  offerefd  by 
the  plaintiff  and  in  refusing  to  give  the  de- 
fendant's Instruction  No.  4,  both  as  to  the 
boundary  line  of  the  street  knovm  as  River- 
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side  Drive?  and  (2)  Was  it  competent  for 
the  defendant  to  show  the  establishment  and 
opening  of  Canal  street  for  pnblic  nse,  after 
the  Instltntion  of  the  plaintUTs  action,  as  a 
way  of  egress  and  Ingress  from  and  to  his 
property,  in  mitigation  or  reduction  of  dam- 
ages? 

As  to  the  first  qnestlon:  The  instructions 
InTolyed  are  as  follows : 

'^o.  1.  The  court  instructs  the  Jury  that 
If  they  belieye  from  the  evidence  in  this  case 
that  the  street  in  front  of  the  plaintUTs  prop- 
erty, known  and  designated  as  Riverside 
Drive,  was  never  from  the  time  of  its  dedi- 
cation down  to  the  time  of  the  commence- 
ment of  this  suit  open  to  public  use,  and 
that  the  plaintiff  and  other  lot  owners  abut- 
ting on  said  street  for  some  years  prior  to 
the  commencement  of  this  suit  maintained 
fences  between  their  lots  in  said  street,  with- 
out objection  on  the  part  of  the  defendant 
or  any  person,  and  that  said  properties  were 
bought  and  sold  with  a  view  to  the  changed 
oondidons,  then  said  street  must  be  consider- 
ed as  extending  in  width  only  from  the  line 
of  said  fences  as  its  western  boundary  to 
the  bank  of  the  river  as  its  eastern  bound- 
ary." 

"No.  4.  The  court  instructsi  the  jury  that 
the  eastern  boundary  line  of  the  plaintiff's 
property,  designated  as  lot  No.  18  and  the 
southern  half  of  lot  No.  12,  in  block  No. 
223,  according  to  the  map  of  the  town  of 
Basic  City  introduced  in  evidence  fronting 
on  Riverside  Drive,  and  as  shown  on  said 
map,  is  the  true  eastern  boundary  line  of 
said  property." 

It  appears  that  in  November,  1890,  the 
Basic  City  Mining  &  Manufacturing,  etc.. 
Company  had  a  map  of  its  lands  made  and 
recorded  in  the  clerk's  ofilce  of  the  county 
court  of  Augusta  county  in  accordance  with 
the  provisions  of  section  1014  of  the  Code  of 
1887  (Code  1904,  p.  467).  In  January,  1891, 
the  following  action  was  taken  by  the  town 
of  Basic  City : 

''At  a  meeting  of  the  council  of  the  town 
of  Basic  City  held  on  the  4th  day  of  January, 
1891,  it  was  resolved :  First  That  the  dedi- 
cation of  the  streets,  alleys,  and  highways 
as  indicated  by  and  designated  in  the  'map 
of  Basic  City,  Augusta  county,  Virginia,  No- 
vember 1,  1890,  by  D.  C.  Humphreys,  Prof. 
Eng.  Washington  &  Lee  University,  Lexing- 
ton, Va.,'  to  the  use  of  the  public,  as  streets, 
alleys,  and  highways  of  the  town  of  Basic 
City,  as  made  by  resolution  of  the  board  of 
directors  of  the  Basic  City  Mining,  Manu- 
facturing fie  Land  Company,  passed  on  the 
29th  day  of  December,  1890,  be  accepted 
upon  the  terms  and  conditions  expressed  in 
said  resolution. 

"Second.  It  appearing  that  the  said  map 
Is  a  survey  and  plan  of  the  town  of  Basic 
City  showing  the  corporate  limits  of  said 
town  as  well  in  outline  as  by  metes  and 
bounds,  and  further  show  distinctly  each  lot, 
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public  street,  and  alley  therein,  the  size  and 
number  of  the  lots,  and  the  width  of  the 
streets  and  alleys,  with  such  explanations 
and  remarks  as  the  council  deem  proper,  It 
is  further  resolved  that  said  map,  together 
with  the  said  resolution  of  the  board  of  di- 
rectors of  the  Basic  City  Mining,  Manufac- 
turing &  Land  Company,  be  entered  in  one 
of  the  books  of  this  council  and  be  after- 
wards, together  with  a  copy  of  said  resolu- 
tion of  the  board  of  directors  of  the  Basic 
City  Mining,  Manufacturing  &  Land  Com* 
pany  and  a  copy  of  this  resolution,  recorded 
in  the  clerk's  office  of  the  county  court  of 
Augusta  county  in  accordance  with  the  pro- 
visions of  section  1014  of  the  Code  of  Vir- 
ginia (1887)." 

There  Is  nothing  in  the  terms  and  condi- 
tions of  the  resolution  of  the  Basic  City  Min- 
ing, Manufacturing  &  Land  Company  which 
affects  the  question  now  under  consideration. 
It  further  appears — Indeed  the  declaration 
of  the  plaintiff  so  states— that  the  plalntiff*s 
property  is  "situated  within  the  corporate 
limits  of  the  town  of  Basic  City,  fronting 
a  certain  public  street  in  said  town  known 
as  Riverside  Drive ;  ♦  •  •  the  said  prop- 
erty being  known  and  designated  on  the  of- 
ficial map  of  Basic  City  (which  said  map  is 
of  record  in  the  office  of  the  county  clerk 
of  Augusta  county  ♦  ♦  •  as  lot  No.  13 
and  the  southern  half  of  lot  12  in  block 
223)."  It  further  appears  that,  when  the 
wrongs  complained  of  were  done,  Riverside 
Drive  was  used  by  the  lot  owners  abutting 
thereon  and  by  the  public  in.  going  to  and 
from  the  plaintiff's  property,  and  that  at 
that  time  he  had  no  other  outlet  to  his  prop- 
erty. It  also  further  appears  that,  while 
Riverside  Drive  was  open  for  the  use  of  the 
abutters  thereon  and  the  public  who  wished 
to  travel  it,  the  defendant  town  had  never 
improved  the  street  or  paid  any  attention  to 
it  There  was  evidence  tending  to  prove 
that  the  properties  abutting  on  it,  including 
the  plaintlff*s,  were  bought  and  sold  with 
the  fences  standing  in  front  of  them  and 
the  space  between  such  fences  and  the  river 
used  as  a  street;  that  the  defendant  town 
had  never  at  any  time  objected  to  the  loca- 
tion of  such  fences,  and  did  not  assert  any 
claim  until  after  the  plaintiff  brought  his 
action  that  the  said  fences  encroached  upon 
the  street.  One  of  the  contentions  of  the 
defendant  was  that  the  fence  in  front  of  the 
plaintiff's  property  encroached  upon  the  street 
10  or  11  feet.  The  plaintiff,  on  the  other 
hand.  Insisted  that  the  fence  did  not  en- 
croach upon  the  street,  or,  if  it  did,  that, 
since  the  street  known  as  Riverside  Drive 
was  never  from  the  time  of  its  dedication 
down  to  the  commencement  of  the  plaintiff's 
action  opened  by  the  defendant  for  public 
use,  the  plaintiff  and  other  lot  owners  abut- 
ting thereon,  for  some  years  prior  to  the 
commencement  of  this  suit,  maintained  fenc- 
es between  their  lots  and  said  street  without 
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objection  on  tbe  part  of  the  defendant  town, 
and,  since  said  properties  were  bought  and 
sold  with  a  view  to  the  changed  conditions, 
the  street  must  be  considered  as  extending 
in  width  only  from  the  line  of  the  plaintiff's 
fence  to  the  bank  of  the  river. 

[1]  It  clearly  appears  from  the  resolution 
of  the  board  of  directors  of  the  Basic  City 
Mining,  Manufacturing  &  Land  Company  and 
the  resolution  of  the  council  of  the  town  of 
Basic  City  that  there  was  an  express  dedica- 
tion and  an  express  acceptance  of  the  streets, 
alleys,  and  highways  Indicated  and  desig- 
nated by  the  map  of  the  lands  through  which 
they  pass,  which  was  recorded  in  the  clerk's 
office  of  the  county  court  of  Augusta  county. 
One  of  the  streets  designated  on  that  map 
is  Riverside  Drive.  Its  dedication  to  pub- 
lic use  was  therefore  complete. 

"When,"  as  was  said  by  Judge  Riely  in 
delivering  the  opinion  of  the  court  in  Bun- 
tin  T.  Danville  City.  03  Va.  200,  204,  205,  24 
S.  E.  830,  ''the  Intention  of  the  owner  to 
make  the  dedication  has  been  unequivocally 
manifested,  and  there  has  been  an  accept- 
ance by  competent  authority,  or  such  long 
use  by  the  public  as  to  render  its  reclama- 
tion unjust  or  Improper,  the  dedication  is 
complete."  After  citing  authorities  from  our 
own  and  other  jurisdictions,  to  which  may 
be  added  Bellenot  v.  Richmond,  108  Va.  314, 
316,  61  S.  E.  785,  he  continues:  ''And  when 
complete  it  is  irrevocable.  No  obstruction 
of  the  subject  of  dedication  or  encroachment 
upon  it  by  the  original  owner  of  the  soil  or 
by  any  one  else  will  affect  the  dedication 
or  impair  the  right  of  the  public  to  its  bene- 
fits unless  the  land  so  dedicated  has  been 
abandoned  by  the  public  or  by  the  proper 
authority." 

The  doctrine  announced  in  that  case  is  in 
accord  with  the  rule  generally  prevailing  in 
most  jurisdictions  and  with  the  ancient  max- 
im, "Once  a  highway,  always  a  highway," 
unless  it  is  abandoned  or  vacated  in  due 
course  of  law.  Elliott  on  Roads  and  Streets, 
§1  40,  70,  414,  871;  McQuUlin's  Municipal 
Corp.  S  1399. 

The  dedication  of  the  street  known  as 
Riverside  Drive  being  complete,  the  cases  of 
Glasgow  V.  Mathews,  106  Va.  14,  54  S.  E. 
991,  and  Chambers  v.  Roanoke  Industrial, 
etc.,  Ass'n,  111  Va.  254,  68  S.  E.  980,  so 
much  relied  on  by  counsel  for  the  plaintiff, 
do  not  control  this  case;  for  In  each  of  those 
cases  It  was  held  that  the  dedication  of  the 
streets  Involved  was  inchoate  merely.  In 
the  former  case  the  streets  in  question  had 
never  been  open  at  all  or  used  by  the  pub- 
lic; in  the  latter,  as  I  understand  the  opin- 
ion, the  holding  that  the  true  width  of  Pleas- 
ant avenue  was  65  feet,  instead  of  75  as  laid 
down  on  the  map,  was  based  upon  the  theory 
that  the  owner  of  the  land  and  purchasers 
from  him  had  by  their  acts  established  its 
width  at  66  feet  before  its  acceptance  by  the 
public  as  a  street    The  court  did  not  hold 


that,  where  there  had  been  an  express  dedi- 
cation and  express  acceptance,  the  dedicator 
or  those  who  claim  under  him  could  after- 
wards deprive  the  public  of  the  use  of  the 
street,  or  any  part  of  it,  as  laid  down  on 
the  map,  in  the  absence  of  clear  proof  of  an 
abandonment  of  the  same.  To  put  such  a 
construction  upon  the  decision  in  that  case 
would  overrule  former  decisions  of  the  court, 
without  referring  to  them  and  without  dis- 
cussion, and  overturn  the  well-settled  gen- 
eral rule  not  only  in  this  but  in  most  juris- 
dictions that,  when  a  dedication  Is  complete, 
it  Is  irrevocable,  and  that  '^o  obstruction 
of  the  subject  of  dedication  or  encroachment 
upon  It  by  the  original  owner  of  the  soil 
or  by  any  one  else  will  affect  the  dedication 
or  Impair  the  right  of  the  public  to  its 
benefits,  unless  the  land  so  dedicated  has 
been  abandoned  by  the  public  or  by  the 
proper  authority."  Buntin  v.  DanvlUe^  su- 
pra, and  authorities  cited. 

In  the  case  under  consideration  It  appears 
that  the  Basic  City  Mining,  eta,  Company, 
the  dedicator  of  the  street  In  question,  did 
not  convey  to  the  original  grantee  under 
whom  the  plaintiff  claims  until  after  the 
dedication  had  been  made  and  accepted,  and 
had  therefore  become  complete. 

The  right  of  the  public  to  Riverside  Drive 
as  a  street  having  become  complete,  the 
next  question  is.  Has  that  right  been  lost? 

[2]  The  burden  of  showing  a  discontinu- 
ance, vacation  or  abandonment  is  upon  the 
party  who  asserts  it.  There  is  no  claim 
that  the  street,  in  whole  or  in  part,  was 
vacated  or  discontinued  in  the  manner  pro- 
vided by  statute.  Code  1904,  f  944a,  subsec. 
9;  section  2510a,  subsecs.  4,  5,  6.  If  the 
public's  right  was  lost,  It  must  therefore 
have  been  from  an  abandonment  of  River- 
side Drive  in  whole  or  in  part. 

[3]  The  abandonment  of  a  street,  as  stat- 
ed by  McQuillln  in  his  work  on  Municipal 
Corporations,  f  1399,  "is  usually  deemed  to 
result  from  a  failure  to  act  There  is  no 
distinct  procedure  in  regard  to  abandoning 
a  street,  although  the  effect  of  certain  acts 
may  result  in  an  abandonment  of  all  or 
part  of  a  street  The  question  of  abandon- 
ing a  street  Is  closely  connected  with  that 
of  adverse  possession  and  equitable  estop- 
pel.   •    •    ♦'» 

Elliott  on  iStreets  and  Roads  (2d  Bd.)  § 
874,  says:  "In  determining  whether  a  high- 
way has  been  abandoned,  It  Is  proper  to  con- 
sider the  mode  in  which  the  abutters  and 
the  public  acquired  their  rights,  as  well  as 
what  the  necessity  and  convenience  brought 
about  by  subsequent  progress  and  growth 
may  require.  Roads  and  streets  are  fre- 
quently laid  out  or  dedicated  with  reference 
to  future  requirements  as  well  as  with  ref- 
erence to  the  existing  conditions  of  things, 
and  it  is  not  just  to  assume  that,  because 
all  of  the  way  is  not  used  by  the  public  or 
by  abutters,  It  has  been  abandoned.    It  may 
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well  be  that  some  private  use  of  the  way 
may  be  permitted  without  impairing  the  right 
of  the  public  or  of  abuttLng  owners,  and, 
where  it  is  reasonable  to  infer  that  the  pub- 
lie  and  the  abutters  have  not  surrendered 
their  rights,  it  cannot  be  justly  assumed 
that  the  way  has  been  abandoned,  although 
the  private  use  of  it  may  be  very  consider- 
able. It  is  to  be  remembered,  too,  that  the 
rights  of  the  public  are  seldom  guarded  with 
the  vigilant  care  with  which  owners  of  pri- 
vate property  guard  their  own  rights,  and 
acts  and  omissions  which  might  weigh  heavi- 
ly against  individual  owners  cannot  al- 
ways be  assigned  much  force  against  the 
pubUc" 

The  circumstances  relied  on  by  the  plain- 
tur  to  show  an  abandonment  or  loss  of  the 
right  of  the  public  to  so  much  of  Riverside 
Drive  as  was  inclosed  by  his  fence,  as  stat- 
ed in  Ikis  instruction  No.  1  givoi  by  the 
court,  are  that  that  street  was  never  open  to 
public  use;  that  he  and  other  abutters  on 
it  had  for  some  years  prior  to  this  action 
maintained  fences  in  what  is  now  claimed 
as  a  part  of  the  street,  without  objection  on 
the  part  of  the  defendant  or  any  one  else; 
and  that  the  said  proi>ertie8  were  bought 
and  sold  with  a  view  to  such  changed  con- 
ditions. 

Clearly  no  one  of  these  circumstances 
alone  would  show  an  abandonment  of  that 
portion  of  the  street  which  may  be  within 
the  plaintiiTs  Inclosure.  Delay  in  opening  a 
street  by  a  municipality  which  has  been  ex- 
pressly dedicated  and  expressly  accepted 
Is  not  an  abandonment  thereof,  except  in 
so  far  as  statutory  or  charter  provisions  fix 
a  rule  to  the  contrary.  McQuillin  on  Mun. 
Corp.  1 1401;  28  Cyc.  841,  842,  and  cases  cited 
in  notes;  Hayden  v.  Stone,  112  Mass.  346, 
350;  Lee  V.  Harris,  206  lU.  428,  69  N.  B. 
230,  99  Am.  St  Rep.  176;  Reilly  v.  City  of 
Racine,  51  Wis.  526,  8  N.  W.  417;  Para- 
gould  V.  Lawson,  88  Ark.  478,  115  S.  W.  379. 

[4]  In  the  case  under  consideration,  while 
the  defendant  town  had  never  opened  the 
street  and  it  may  have  been,  so  f^r  as  de- 
fendant's acts  were  concerned,  a  mere  paper 
street.  It  was  open  and  used  by  the  public 
In  part  Mere  nonuser  of  a  portion  of  a 
street  fenced  in  with  abutting  property  is 
not  an  abandonment  by  the  public.  See  Mc- 
Quillin on  Mun.  Corp.  |  1399;  Elliott  on 
Streets  and  Roads  (2d  Ed.)  §§  873,  874;  28 
Cyc.  841,  842,  and  cases  cited  in  notes ;  Hen- 
shaw  V.  Hunting,  1  Gray  (Mass.)  203 ;  Reilly 
y.  City  of  Racine,  supra ;  Orandville  v.  Jeni- 
son,  84  Mich.  54,  47  N.  W.  600 ;  NaU  &  Iron 
Go.  V.  Furnace  (>>.,  46  Ohio  St  544,  22  N.  E. 
639. 

[6]  ESven  if  It  were  true  that  the  property 
of  the  plaintiff  was  bought  and  sold  under 
tl&e  impression  that  its  front  fence  was  on 
the  boundary  line  of  the  street  it  will  not 
affect  the  public  right  unless  the  defendant 
did  some  affirmative  act  to  mislead  the  plain- 


tiff, since  both  the  Basic  City  Mining,  etc.. 
Company  and  the  plaintiff,  and  those  under 
whom  he  claims,  must  be  held  to  have  known 
that  the  line  of  the  street  was  fixed  by  the 
map.  Elliott  on  Streets  and  Roads,  S  884. 
But,  as  a  matter  of  fact  the  conveyances  to 
the  plaintiff  and  to  those  under  whom  he 
claims,  so  far  as  they  appear  In  the  record, 
all  show  that  the  said  lots  were  purchased 
and  sold  according  to  the  lines  thereolf  as 
shown  and  designated  on  the  map  without 
any  reference  to  the  fence. 

It  does  not  appear  that  the  defendant  actu- 
ally knew,  until  after  the  plaintiiTs  action 
was  instituted  that  any  part  of  Riverside 
Drive,  as  laid  down  on  the  map,  was  within 
the  plaintiff*s  inclosure,  or  that  the  defend- 
ant had  done  anything  to  Induce  the  plain- 
tiff or  those  he  claims  under  to  believe  that 
it  had  abandoned  the  street,  or  any  part  of 
it,  except  faUure  to  improve  the  street  and 
to  object  to  the  location  of  the  fence  in  ftont 
of  the  property.  This  nonaction  of  the  de- 
fendant, which  was  for  less  than  20  years 
(how  much  less  does  not  appear),  clearly 
does  not  show  that  the  defendant  had  aban- 
doned the  street  or  any  part  of  it  It  is  not 
claimed  that  the  right  of  the  public  to  the 
Inclosed  portion  of  the  street  has  been  or 
could  be  lost,  under  our  decisions,  by  adver- 
sary possession.  Yates  v.  Town  of  Warren- 
ton,  84  Va.  337,  4  S.  E.  818,  10  Am.  St  Rep. 
860;  Buntln  v.  Danville,  supra;  Bellenot 
V.  City  of  Richmond,  supra. 

[I]  Neither  has  such  right  been  lost  under 
the  doctrine  of  equitable  estoppel  (even  if 
that  doctrine  exists  in  this  state  in  cases 
like  this,  as  to  which  we  express  no  opinion) ; 
for  in  those  jurisdictions  where  that  doctrine 
does  prevail,  according  to  Judge  Dillon  (one 
of  its  strongest  advocates)  as  stated  in  a  note 
to  section  1194  of  the  fifth  edition  of  his  work 
on  Municipal  Corporations:  "The  principle  of 
estoppel  in  pals  has  been  applied  to  exception- 
al cases  where  the  elements  calling  for  its  ex- 
ercise appear  to  have  been  an  abandonment 
of  the  public  use  for  the  prescriptive  period, 
Inclosure,  and  expensive  improvements,  such 
as  large  and  costly  buUdings,  or  acts  of  the 
municipality  inducing  the  abutter  to  believe 
that  there  is  no  longer  any  street,  and  the 
expenditure  of  money  in  reliance  upon  the 
acts  of  the  municipality.  The  absolute  bona 
fides  of  the  abutter  or  adverse  possession  is 
a  most  important  factor  where  an  estoppel 
in  pals  is  claimed.  The  acts  relied  on  must 
be  of  such  a  character  as  to  amount  to  a 
fraud  if  the  city  were  permitted  to  claim 
otherwise." 

Tested  by  that  rule,  it  is  clear  that  the  de- 
fendant is  not  equitably  estopped  from  as- 
serting its  right  to  the  whole  street  as  laid 
down  on  the  map. 

The  court  is  of  opinion  that  the  evidence 
In  this  case  did  not  warrant  the  court  in 
giving  the  plaintiff's  instruction  No.  1,  and 
that  it  ought  to  have  given  the  defendant's 
instruction  No.  4  which  told  the  jury  that 
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the  boundary  line  between  the  plaintiff's 
property  and  Rlyerside  Drive  was  the  line 
shown  and  designated  upon  the  map  or  plat 
by  which  It  was  dedicated  and  accepted. 

[7]  The  other  question  to  be  considered  Is 
whether  or  not  It  was  competent  for  the  de- 
fendant to  show  the  establishment  and  open- 
ing of  Canal  street  for  public  use  after  the 
Institution  of  the  plaintiff's  action,  as  a  way 
of  ingress  and  egress  to  and  from  the  plain- 
tiff's property,  In  reduction  of  damages. 

The  plaintiff  introduced  evidence  tending 
to  show  that,  when  the  Injuries  complained 
of  were  Inflicted,  his  only  means  of  Ingress 
and  egress  to  and  from  his  property  were  by 
Riverside  Drive,  and  that  the  action  of  the 
defendant  In  constructing  Its  canal  or  race 
along  and  over  that  street  totally  destroyed 
It  and  deprived  him  of  his  only  way  to  and 
from  his  property.  The  evidence  tends 
strongly  to  show  that  the  principal  Injury 
done  the  plaintiff's  property  by  the  defend- 
ant's wrongful  act  arises  from  the  destruc- 
tion of  the  street  as  a  way  to  and  from  his 
property,  and  that  when  the  plaintiff's  suit 
was  Instituted  his  property,  as  some  of  his 
witnesses  stated,  had  been  practically  ruin- 
ed, and  that  the  damage  done  it  was  equal 
to  Its  value  before  the  dam  and  canal  were 
constructed.  The  defendant  placed  upon  the 
stand  several  witnesses  who  would  have  tes- 
tified. In  substance,  that,  after  the  plaintiff 
had  brought  his  action,  a  street  known  as 
Canal  street  had  been  established  and  open- 
ed by  the  defendant,  leading  from  one  of  the 
principal  streets  of  the  town  along  the  west 
bank  of  the  canal  to  Riverside  Drive  and  to 
the  property  of  the  plaintiff,  which  furnished 
a  good  way  to  and  from  the  plaintiff's  prop- 
erty— a  much  better  way  than  Riverside 
Drive  ever  furnished — ^and  that  after  canal 
street  was  established  the  plaintiff's  proper- 
ty was  not  damaged  by  the  canal,  but  was 
worth  as  much  as  It  was  before  Riverside 
Drive  was  destroyed  as  a  way  to  and  from 
the  property.  The  plaintiff  objected  to  this 
evidence  upon  the  ground  that  nothing  which 
had  happened  since  the  Institution  of  this 
suit  was  admissible  in  evidence.  The  court 
sustained  the  objection  and  refused  to  per- 
mit the  evidence  to  go  to  the  jury. 

The  defendant's  contention,  in  substance, 
is  that,  conceding  that  the  plaintiff  Is  en- 
titled to  recover  all  the  damages  actually 
done  to  his  property  from  the  defendant's 
wrongful  act,  he  is  not  entitled  to  be  com- 
pensated for  being  permanently  deprived  of  a 
way  of  Ingress  and  egress  to  and  trom  his 
property,  when,  as  a  matter  of  fact,  that  in- 
jury was  only  temporary  and  had  ceased  to 
exist  before  the  trial  of  the  cause. 

Whatever  may  be  the  correct  rule  as  to 
the  admissibility  of  evidence  in  actions  ex 
delicto  as  to  matters  occurring  after  the 
commencement  of  the  action  for  the  purpose 
of  aggravating  or  mitigating  damages,  we  do 
not  think  it  applies  to  this  case.  The  evi- 
dence rejected  was  not,  properly  speaking,  in 


mitigation  of  damages  but  In  proof  of  the  ac- 
tual amount  of  damages  suffered  by  the  plain- 
tiff. As  long  as  the  plaintiff  was  deprived  of 
a  means  of  access  to  his  property,  he  was  en- 
titled to  damages  therefor,  but  when  Canal 
street  was  opened,  furnishing  him  as  the  evi- 
dence offered  tended  to  show,  as  good  or  a 
better  way  of  egress  and  Ingress,  why  should 
he  recover  damages  for  being  permanently  de- 
prived of  a  means  of  access  to  his  property 
when  that  deprivation  was  only  temporary? 

In  section  66  of  Sedgwick  on  Damages  (8th 
Ed.)  it  is  said  that  In  some  cases  the  repa- 
ration has  absolutely  prevented  the  happen- 
ing of  damage  from  the  injury.  In  sudi  cases 
this  is  allowed  to  be  shown,  not  properly 
speaking  in  reduction  of  damages,  but  In 
proof  of  the  actual  amount  of  damages^  Ac- 
ceptancfe  by  the  injured  party  need  not  be 
shown,  for  no  right  ever  accrued  to  him  to 
recover  more  than  the  original  and  actual 
loss. 

One  of  the  cases  he  cites  to  sustain  his 
statement  is  that  of  BCannvllle  Co.  ▼.  Wor- 
cester, 188  Mass.  89,  52  Am.  Rep.  261.  In 
thaf  case,  which  was  for  the  diversion  of  a 
water  course,  the  fact  that  a  part  of  the 
water  was  returned  to  the  stream  above  the 
plaintiff's  land  was  held  proper  to  be  con- 
sidered In  estimating  the  amount  of  dam- 
ages. 

In  the  case  of  City  of  Jollet  v.  Blower,  etc., 
156  111.  414,  40  N.  E.  619,  which  was  an  ac- 
tion against  a  city  for  a  change  of  grade, 
cutting  off  access  to  the  plaintiff's  prop- 
erty for  both  teams  and  pedestrians,  it  was 
held  that  it  was  proper  to  show  upon  the 
question  of  damages  that  the  city  had  con- 
tracted for  the  construction  of  steps  which 
would  give  pedestrians  access  to  the  plaln- 
tiiTs  property  from  one  direction,  and  for  a 
bridge  which  would  give  both  pedestrians  and 
teams  access  from  another  direction,  though 
when  the  action  was  begun  the  construction 
of  such  steps  and  bridge  had  not  begun. 
In  that  case  there  was  some  question  as 
to  whether  the  contract  for  the  construction 
of  the  steps  and  bridge  was  made  before  or 
after  the  plaintiff*s  action  was  to  be  consid- 
ered as  commenced.  The  court,  after  ex- 
pressing the  view  that  the  contract  was 
made  before  action  brought,  said :  **But  even 
if  It  were  to  be  regarded  otherwise  and  de- 
nied that  the  commencement  of  the  suit 
of  appellees  dates  from  December  24,  1891, 
yet  we  see  no  good  reason  why  the  proffered 
evidence  was  not  admissible  in  mitigation 
of  damages.  By  the  judgment  below  appel- 
lees obtain  damages  for  permanent  injuries 
to  their  reversionary  interest  in  the  prop- 
erty on  the  theory  that  there  is  no  bridge 
to  connect  Broadway  north  of  Exchange 
street  with  Broadway  south  of  that  street, 
and  no  steps  or  other  passageway  for  pe- 
destrians that  connect  Broadway  with  Ex- 
change street;  and  at  the  same  time  their 
property  derives  all  the  benefits  of  such  a 
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bridge  and  of  two  passways  for  foot  trar^ 
«rs  leading  from  Broadway  to  the  grade  of 
Exchange  street.  Such  a  result  is  manifest* 
ly  and  radically  wrong  and  unjust" 

In  that  case  the  steps  and  bridge  which 
were  to  give  the  plaintiffs  access  to  their 
property  were. only  in  process  of  construc- 
tion. In  this,  the  rejected  evidence  was  that 
Cannl  street  had  been  established,  opened, 
and  was  then  being  used  by  the  plaintiff  and 
the  public  as  a  way  to  and  from  his  proper- 
ty, yet  under  the  rulings  of  the  court  in 
rejecting  the  evidence  in  question,  and  by 
the  instructions  given,  the  jury  were  di- 
rected to  assess  the  plaintiff's  damages  as 
if  he  had  been  permanently  deprived  of  ac- 
cess to  his  property. 

In  Marsh  r,  McPherson,  l(]|p  U.  8.  709,  716 
<2G  L.  Ed.  1139),  it  was  said  by  Mr.  Justice 
Mathews,  in  deliverlni^  the  opinion  of  the 
court,  that:  *'It  is  a  well^settled  rule  of 
law,  without  exception  so  far  as  we  are 
aware,  that  any  circumstance  otherwise  com- 
petent as  evidence  to  reduce  damages  may  be 
proven  at  the  trial  for  that  purpose,  al- 
though it  may  not  have  come  into  existence 
until  after  the  oommencement  of  the  ac- 
tion." 

Whether  or  not  that  language  was  neces- 
sary to  the  decision  in  that  case,  it  seems  to 
us  a  correct  statement  of  law  as  applied  to 
the  facts  of  this  case,  and  that  the  trial 
court  erred  in  rejecting  the  evidence  in  ques- 
tion. 

The  judgment  complained  of  must  be  re- 
versed, the  v^dict  set  aside,  and  the  cause 
remanded  for  a  new  trial  to  be  had  not  in 
conflict  with  the  views  expressed  in  this 
opinion. 

Reversed. 


(114  Va.  318) 

SOUTHERN  RY.  CO.  v.  TYREE'S  ADM'R. 

(Supreme  Ck>urt  of  Appeals  of  Virginia.     Nov. 

21,  1912.) 

1.  Mastbb  and  Ssbvant  (f  137*)— Injubt  to 
Sbkvant — Neolioencb. 

The  eoffineer  and  fireman  in  charge  of  a 
through  train  on  the  main  line  must  look  ahead 
and  attend  to  the  proper  operation  of  the  train, 
and  this  duty  must  be  performed  in  passini? 
through  yard  limits,  and  thereby  avoid  injury 
to  railroad  employes. 

[Kd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  }f  2G9,  270,  273,  274,  277, 
278 ;    Dec.  Dig.  f  137.*J 

2.  Tbial  (I  156*) — Evidence— DEifUBBSB. 

Whei%  the  jury  may  find  defendant  guilty 
of  negligence  and  decedent  free  from  oontriba- 
tory  negligence,  the  court  must  so  find  on  de- 
murrer to  the  evidence. 

(Ed.  Note. — ^For  other  cases,  see  Trial,  Cent 
Dig.  II  354-356 ;   Dec  Dig.  |  166.*] 

Error  to  drcnlt  Court,  Amherst  Connty. 

Action   hy   Tyree's  administrator   against 

the  Southern  Railway  Company.    There  was 


a  judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Coleman,  Basley  &  Coleman,  of  Lynch- 
burg, for  plaintiff  in  error.  Aubrey  E.  Strode, 
of  Amherst,  and  Volney  E.  Howard,  of  Lynch- 
burg, for  defendant  in  error. 

HARRISON,  J.  This  suit  was  brought  to 
recover  damages  for  the  alleged  negligent 
killing  of  the  plaintiffs  intestate  by  the  de- 
fendant railway  company.  There  was  a  de- 
murrer to  the  evidence  by  the  defendant, 
which  was  overruled,  and  Judgment  given 
the  plaintiff  for  the  damages  ascertained  by 
the  Jury.  This  action  of  the  circuit  court 
is  brought  under  review  by  the  present  writ 
of  error. 

Viewed  from  the  standpoint  of  a  demur- 
rer to  the  evidence,  the  following  facts  are 
established:  The  deceased  was  an  employ^ 
of  the  defendant  in  its  yards  at  Monroe,  iu 
Amherst  county.  His  duty  was  to  go  to  the 
lodging  places  of  men  composing  the  crews 
of  expected  trains* and  awaken  them  for 
service  thereon.  On  the  night  of  his  deatli 
the  deceased,  to  awaken  a  crew  for  an  ex- 
pected "perishable*'  train,  about  2  o*clock  a. 
m.  left  the  company's  depot  to  go  to  Its 
Toung  Men's  Christian  Association,  one  of 
the  lodging  houses  of  the  men,  situated  on 
the  opposite  side  of  the  tracks  and  about 
200  yards  south  of  the  depot  The  night  was 
dark,  and  he  carried  a  lantern  in  his  hand. 
In  going  to  and  returning  from  the  Y.  M. 
C  A.  building,  the  deceased  pursued  the 
usual  route  taken  by  the  employes  and  the 
public  generally,  with  the  knowledge  and  ac- 
quiescence of  the  company — indeed,  no  other 
practicable  route  was  provided — and  this 
route  necessarily  Involved  crossing  the  rail- 
road tracks.  In  returning  from  the  Y.  M.  C. 
A.  building  the  deceased  was  run  upon  and 
killed  by  an  engine  drawing  a  through  pas- 
senger train  going  north,  which  was  about 
15  minutes  late  and  running  downgrade  with 
the  steam  shut  off  at  an  estimated  speed  of 
30  miles  an  hour.  The  ensrine  of  this  pas- 
senger train  was  without  the  usual  light  in 
front  of  it  and  without  light  in  the  cab. 
The  engineer  says  the  whistle  blew  when  the 
train  was  three-fourths  of  a  mile  from  the 
yards,  and  the  bell  was  rung  in  the  yards. 
The  evidence  of  the  plaintiff  is  that  no 
sound  of  bell  or  whistle  was  heard  in  the 
yard  or  elsewhere  until  the  short  danger 
blast  was  sounded  almost  simultaneously  with 
the  impact  of  the  engine  and  the  deceased. 

[1]  The  defendant  insists  that,  inasmuch  as 
this  accident  occurred  in  its  yard,  it  was 
under  no  obligation  to  warn  the  deceased  of 
the  approach  of  this  through  passenger  train 
by  the  use  of  an  efficient  headlight,  or  sound- 
ing a  whistle,  or  ringing  a  bell,  or  slacken- 
ing its  speed  and  running  its  train  utidfr 
control;  and  the  cases  of  Pitta rd  v.  Southern 
Ry.  Co.,  107  Va.  1,  57  S.  E.  561,  and  Nor- 
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folk  &  W.  Ry.  Co.  V.  Belcher's  Adm'x,  107 
Va.  340,  58  S.  E.  579,  are  relied  on  to  sus- 
tain this  contention. 

These  cases  have  no  application  to  the 
•facts  disclosed  by  this  record.  In  both  the 
cases  relied  on  the  injuries  were  inflicted  on 
yard  employes,  within  yard  limits,  and  by 
yard  engines.  The  reasons  leading  to  the 
conclusion  reached  in  those  cases  with  re- 
spect to  the  operations  of  a  railroad  yard  do 
not  exist  in  the  case  of  a  through  passenger 
train,  running  on  schedule  time  over  the 
main  line.  The  reasons  are  obvious  which 
Justify  a  railroad  in  dispensing  with  ordi- 
nary signals  and  lookouts  in  the  work  of 
shifting  engines  on  railroad  yards,  and  in 
placing  upon  the  employ^  there  a  higher  de- 
gree of  care  for  his  own  safety  from  such 
engines;  but  they  are  without  force  when 
applied  to  the  case  of  a  regular  train  on  a 
regular  through  run  over  the  main  line.  In 
the  latter  case  there  are  no  duties  upon  the 
engineer  and  fireman,  except  the  usual  duty 
of  looking  ahead  and  att^ding  to  the  proper 
operation  of  the  train.  'A  through  train  upon 
the  main  line  has  the  same  independence  of 
position  and  action  within  yard  limits  that 
it  has  outside,  knd  no  reason  can  be  given 
for  exempting  the  engineer  and  fireman, 
engaged  in  the  operation  of  a  through  pas- 
senger train,  from  exercising  the  same  care 
in  passing  through  yard  limits  that  they  must 
exercise  elsewhere — indeed,  the  yard  being  a 
place  of  ceaseless  activity,  they  should  be 
more  on  the  alert  to  avoid  injury  because  of 
the  increased  danger  of  harm  occasioned  by 
the  environments. 

[2]  It  is  unnecessary  to  review  the  evi- 
dence adduced  in  this  case  to  sustain  the 
judgment  complained  of.  It  is  sufficient  to 
say  that  if  the  case  had  gone  to  the  Jury 
they  might  readily  and  reasonably  have 
found  that  the  plaintifTs  intestate  lost  his 
life  without  fault  on  his  part,  and  solely  as 
a  result  of  the  negligent  operation  of  its 
passenger  train  by  the  defendant  company. 
It  is  well  settled  that,  if  the  Jury  might  find 
the  defendant  guilty  of  negligence  and  the 
deceased  free  from  contributory  negligence, 
the  court  ihust  so  find  on  a  demurrer  to  the 
evidence.  Bass  v.  Norfolk  &  W.  Ry.  Co.,  100 
Va.  8,  40  S.  E  100;  Chesapeake  &  O.  Ry. 
Co.  V.  Hoffman,  109  Va.  44,  63  S.  E.  432. 

The  action  of  the  court  in  giving  and  re- 
fusing instructions  which  relate  solely  to 
the  measure  of  damages  is  assigned  as  er- 
ror. This  objection  is  without  merit  The 
elements  of  damage  and  the  rules  for  their 
ascertainment  by  a  Jury  in  the  case  of  death 
by  wrongful  act  have  been  so  long  and  thor- 
oughly established  by  this  court  that  cita- 
tion of  authority  on  the  subject  is  unneces- 
sary. The  action  of  the  circuit  court  touch- 
ing this  matter  is  in  conformity  with  our 
decisions,  and  we  have  no  disposition  to 
depart  therefrom,  and  adopt  the  new  ele- 


ments of  damage  suggested  for  the  Jury's 
consideration  by  the  instructions  refused. 

Upon  due  consideration  of  the  whole  case, 
the  Judgment  must  be  affirmed. 

Affirmed. 

-     (71  W.  Va.  220) 

MAT  T.  DAVIS   COAL  &  COKE  OO. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct.  29,  1912.) 

(SyUalms  hy  the  Court.) 
Masteb  anu  Servant  (§  95i^*)— -Injubt  to 

MiNEBr— LlABILITT  OF  MiNEOWNEB. 

The  duty  to  see  that  refuge  holes  along 
motor  roads  in  coal  mines  are  kept,  as  required 
by  section  10  of  chapter  78,  Acts  of  1907  (Code 
Supp.  1909,  c.  15h,  f  408),  rests  on  the  mine 
foreman^  not  on  the  mineowner,  and  for  injury 
to  a  miner  resulting  from  their  atNsence  the 
mineowner  is  not  liable. 

[£>d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  358 ;   Dec  Dig.  |  95%.*] 

Error  to  Circuit  Ck)urt,  Tucker  Ck>unty. 

Action  by  W.  S.  May  against  the  Davis 
Coal  &  Col^e  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Reversed. 

Benjamin  A.  Richmond,  of  Cumberland, 
Md.,  E.  A.  Bowers,  of  Elkins,  and  A.  Jay  Val- 
entine, of  Parsons,  for  plaintiff  in  error.  C. 
O.  Strieby,  of  Ellcins,  for  defendant  in  error. 

POFFENBARGER,  J.  The  gravamen  of 
this  action  for  damages  for  personal  injury 
to  the  plaintiff  while  in  the  service  of  the 
defendant  as  a  coal  miner  is  the  lack  of  stat- 
utory refuge  holes  along  the  motor  haulway 
of  the  mine  on  which  the  plaintiff  was  in- 
Jured,  or  provision  for  the  safety  of  the  em- 
ployes on  said  way  by  means  of  sufficient 
space  for  a  walkway  between  the  track 
and  the  rib  of  the  mine,  or  otherwise,  in  lieu 
of  refuge  or  manholes. 

While  the  plaintiff  was  going  along  this 
way  from  his  room  to  the  mouth  of  the 
mine  for  car  checks,  his  lamp  was  knocked 
from  his  cap  by  contact  with  the  roof  and 
put  out  Before  he  could  find  and  relight 
it,  the  motor  approached.  There  was  no  such 
refuge  hole  as  the  statute  requires,  and  he 
was  unable  to  make  the  motorman  hear.  En- 
deavoring to  escape  injury  by  stepping  to  one 
side  as  far  as  he  could,  he  found  the  space 
between  the  motor  and  the  rib  insufficient 
The  motor  caught  him  about  the  knees,  and 
he  finally  'fell  between  it  and  the  cars,  one 
or  more  of  which  passed  over  his  hand,  cut- 
ting off  three  fingers.  The  ground  of  de- 
fense was  contributory  negligence  in  permit- 
ting his  lamp  to  be  out,  failing  to  run  back 
to  an  opening  about  33  feet  distant,  since  the 
motor  was  running  at  a  low  rate  of  speed, 
neglecting  to  go  out  by  a  different  way,  pro- 
vided for  the  purpose,  the  suitableness  of 
which  is  denied,  and  failing  to  familiarize 
himself  with  the  state  mining  laws,  a  copy 
of  which  he  had. 
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The  Judgment  in  his  favor  will  have  to  be 
reversed  under  principles  declared  in  Hel- 
lie!  V.  Piney  Ooal  Co.,  73  S.  B.  289,  holding 
the  statute  makes  it  the  duty  of  the  mine 
boss,  not  the  operator,  to  provide  refuge 
holes,  or,  in  lieu  thereof,  a  passway.  The 
evidence  shows  the  def^idant  liad  a  mine 
foreman,  and  his  competency  is  not  ques- 
tioned. 

The  Judgment  was  rendered  upon  a  demur- 
rer  to  the  evidence.  On  reversing  it,  there- 
fore, we  will  render  Judgment  here  for  the 
defendant 

(71  w.  Va.  20«) 

PARJDEB  ft  CURTIN  LUMBER  00.  V. 
ODELL  et  aL 
ODELL  et  al.  v.  PARDEE  &  OtJRTIN  LUM- 
BER CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  29,  1912.) 

(ByUabu9  hy  ike  Court,) 

1.  INJUNCHOH  (I  86^)  — TagaPAas  to  Rxal 

ESTATB. 

Equity  will  not  take  jurisdiction  for  the 
sole  purpose  of  enjoining  trespass  to  real  es- 
tate. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  f §  82-^ ;    Dec.  Dig.  f  36.*] 

2.  Injunction   (f  52*)— Tsespass  —  Cuttino 

TiMBEB. 

Bat  if  the  title  be  undisputed  or  it  is  made 
clearly  to  appear  that  defendant  has  in  fact  no 
title,  legal  or  equitable,  equity  will,  at  the  suit 
of  a  party  in  possession  or  out  of  possession, 
but  with  right  of  possession,  enjoin  tne  cutting 
of  timber. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  f  106 ;   Dec  Dig.  f  62.*] 

3.  Injunction  (|  36*)— Tbespabs  —  Dibputbd 
Title 

Where  the  title  to  land  is  in  dispute,  the 
cutting  of  timber  by  one  claiming  title  will  not 
be  enjoined  unless  it  be  alleged  and  proven  that 
a  suit  has  been  or  is  about  to  be  brought  to  try 
the  title. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  §S  82-84 ;   Dec.  Dig.  |  36.*] 

Appeal  from  Circuit  Court,  Nicholas  County. 

Bill  by  the  Pardee  &  Curtin  Lumber  Com- 
pany against  John  F.  Odell  and  others,  with 
cross-bill  by  defendants.  From  the  decree, 
defendants  appeaL    Affirmed. 

Brown  &  Eddy,  of  Ricbwood,  G.  G.  Duff, 
of  Summersville,  A.  W.  Oorley,  of  Sutton, 
W.  C.  Reddy,  of  Summersville,  and  Craig  & 
Wolverton,  of  Rlchwood,  for  appellants. 
Haymond  &  Fox,  of  Sutton,  for  appellee. 

MILLER,  J.  These  are  cross  suits.  The 
original  bill  was  filed  by  the  plaintiff  in 
No.  1880,  and  a  preliminary  injunction  was 
awarded,  which  was  dissolved  on  motion  of 
the  defendants,  on  the  bill,  answer  and  ex 
parte  affidavits  filed;  but  the  bill  was  not 
dismissed.  From  that  decree  plaintiff  appeal- 
ed. On  the  answer  and  cross  Dill  of  plain- 
tiffs in  cause  No.  1916,  filed  after  dissolution 
of  the  injunction  in  No.  1880,  a  preliminary 


injunction  was  awarded,  which  on  bill,  an- 
swer and  ex  parte  affidavits  ffied,  was  like- 
wise dissolved,  and  from  that  decree  plain- 
tiffs therein  have  appealed.  Both  causes 
are  now  before  us  upon  the  cross  appeala  of 
appellants  in  each  case. 

The  bills  in  each  case  are  purely  injunc- 
tion bills;  no  other  rell^  is  sought  The 
relief  sought  in  the  first  cause  is  predicated 
on  the  theory  of  good  title  in  plaintiff  to  the 
timber  of  certain  dimensions,  alleged  to  have 
been  purchased  by  it  by  contract  in  writing, 
ftom  the  Gauley  Coal  Land  Company,  cover- 
ing a  tract  of  4,5ia8  acres  of  land  in  Nicho- 
las County ;  and  on  the  theory  that  defend- 
ants, without  any  right  or  title,  had  entered 
on  a  portion  of  this  land  unlawfully,  and 
were  attempting  to  interfere  with  plaintiff 
in  the  removal  of  the  timber,  by  stretching 
wires  from  tree  to  tree  to  prevent  access  to 
the  land,  and  by  obstructing  roads  and  road- 
ways used  for  removing  the  timber,  and  had 
built  a  house  across  one  of  the  roads,  and 
had  threatened  violence  to  plaintiff's  em- 
ployees, which,  owing  to  the  great  force  of 
men  employed,  and  the  necessity  for  supply- 
ing the  mills  with  timber,  would  result  in 
great  and  irreparable  loss  and  injury,  that 
could  not  be  compensated  in  damages.  The 
bill  contains  no  charge  of  cutting  timber  by 
defendants,  or  of  other  injury  or  damage  to 
the  land. 

The  answer  of  defendants  denies  title  in 
plaintiff,  and  asserts  title  in  themselves  by 
right  of  inheritance  and  by  deeds,  referred 
to  or  exhibited  with  the  answer  and  cross 
bilL 

Plaintiffs  in  their  cross  bill,  so-called,  who 
were  not  parties  defendant  to  the  original 
bill,  but  were  represented  only,  if  at  all,  by 
co-parceners,  who  were  parties,  alleging  and 
deraigning  title  in  themselves,  by  deeds  and 
otherwise,  further  allege  as  grounds  for  af- 
firmative relief,  that  the  Pardee  &  Curtin 
Lumber  Company,  defendant,  had  entered 
upon  one  hundred  and  fifty  odd  acres,  the 
land  actually  in  controversy,  and  belonging 
to  them,  and  their  co-heirs,  without  right  or 
title  thereto,  and  were  engaged  in  cutting 
and  removing  the  timber  therefrom,  to  the 
great  injury  and  damage  of  plaintiffs,  and 
against  which  they  sought  the  injunction 
prayed  for. 

We  are  of  opinion  that  the  decrees  below 
in  each  case,  appealed  from,  are  clearly 
right,  and  should  be  affirmed.  Counsel  for 
the  appellant  in  the  first  cause,  in  their  brief, 
without  citation  of  authority,  seek  to  support 
the  bill  upon  the  theory  of  repeated  tres- 
passes, and  a  necessity  for  the  resort  to 
equity  to  avoid  a  multiplicity  of  suits,  and  of 
course  upon  the  theory  of  alleged  good  title 
to  the  timber  in  the  plaintiff,  and  no  title  in 
the  defendant&  But  the  answer  of  defend- 
ants puts  in  issue  every  material  fact  alleg- 
ed, and  asserts  title  In  themselves,  not  only 
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by  deeds  of  inberltance,  but  by  actual  poeses- 
slon  by  themselves  and  their  ancestors  for 
more  than  thirty  years,  by  residence  and 
enclosed  fields,  of  the  land  in  dispute;  but 
actual  occupancy  of  the  forest  land,  except 
as  aforesaid,  is  not  averred,  except  to  pre- 
vent trespass  by  the  plaintiff. 

It  is  claimed  that  the  deeds  relied  on  do 
not  cover  the  land  in  dispute;  that  the  tax 
deed,  from  Hamilton,  clerk,  to  John  B.  Odell, 
the  ancestor,  particularly  relied  upon,  is  so 
indefinite  and  uncertain  in  description,  as 
to  render  it  void  and  of  no  effect  to  confer 
title  on  tbe  grantee  or  his  heirs.  But  It  is 
conceded  that  tbe  outside  l>oundaries  of  one 
of  the  two  large  surveys  described  in  the 
deed  do  cover  tbe  Inud  in  controversy.  The 
contention  of  counsel  for  plaintiff  in  the  orig- 
inal bill,  however,  is  that  nothing  would 
be  left  after  excluding  the  excepted  bound- 
aries. Wbether  this  is  so  or  not,  it  is  im- 
possible for  us  on  this  record  to  say.  All  we 
can  say  Is,  that  tt  appears  possible  by  a  sur- 
vey of  the  outside  boundaries,  and  of  the 
boundaries  of  tbe  excepted  grants  and  con- 
veyances, to  locate  tbe  land  claimed  by  the 
defendants,  if  any  land  remains,  as'  they 
stoutly  contend  Is  the  fact 

[1,2]  It  is  well  settled  in  this  State  that 
equity  will  not  take  jurisdiction  for  the  sole 
purpose  of  enjoining  trespass  to  real  estate, 
where  the  title  is  in  dispute.  Cox  v.  Dong- 
lass,  20  W.  Va.  175,  and  cases  cited;  Laz- 
zell  V.  Gnrlow,  44  W.  Va.  406,  30  S.  B.  171; 
Freer  v.  Davis,  52  W.  Va.  1,  9,  43  S.  B.  164. 
59  L.  R.  A.  566,  94  Am.  St.  Rep.  895.  But 
if  tbe  title  be  undisputed,  or  it  is  made  clear- 
ly to  appear  that  the  defendant  has  in  fact 
no  title,  legal  or  equitable,  equity  will  at 
the  suit  of  a  party  in  possession,  or  out  of 
possession,  but  with  right  of  possession,  en- 
join tbe  cutting  of  timber  or  other  waste 
thereon,  amounting  to  a  destruction  of  the 
substance  of  tbe  inheritance.  Electro  Metal- 
lurgical Co.  V.  Montgomery,  70  W.  Va.  754, 
74  S.  E.  994.  But  the  original  bill  presents 
no  case  covered  by  these  decisions,  and  clear- 
ly there*  was  no  jurisdiction  to  enjoin  defend- 
ants. 

[3]  Next  as  to  the  cross  bill.  This  bill, 
while  alleging  good  title  in  the  plaintiffs  and 
want  of  title  in  defendant,  also  alleges  the 
cutting  of  timber.  But  it  concedes  that  the 
defendant  has  entered  uiwn  the  lands  and 
has  at  least  occupied  a  portion  of  the  forest 
land  with  its  men  and  roadways  for  cutting 
and  removing  the  timber,  and  to  that  extent 
worked  an  ouster  of  plaintiffs.  Moreover, 
defendant  by  its  answer  alleges  not  only  pos- 
session, but  title  in  itself.  The  cross  bill 
docs  not  allege  that  a  suit  has  been  or  is 
about  to  be  brought  by  plaintiffs  to  try  the 
title.  Without  such  allegation  and  proof  of 
the  fact  alleged  equity  will  not  enjoin  the 
defendant  from  cutting  timber.  Tliis  rule  is 
well  established  not  only  by  some  of  the  de- 


cisions already  dted,  but  particularly  by  the 
recent  cases  of  Pardee  v.  Camden  Lumber 
Co.,  73  S.  B.  82;  Waldron  v.  W.  M.  Ritter 
Lumber  Co.,  70  W.  Va.  470,  74  8.  E.  687. 
See,  also,  Callaway  ▼.  Webster,  98  Va.  790, 
37  S.  B.  276. 

Other  Questions  argued  and  presented  by 
the  briefs  of  counsel  become  immaterial. 
The  decrees  appealed  from  in  both  cases  are 
aflQrmed,  with  costs  to  the  appellees  In  each 
case. 

WILLIAMS,  J.,  absent 

(71  w.  Va.  1S6) 

GORDON  V.  ELMORE. 

(Supreme  Court  of  Appeals  of  West  Virginliu 

Oct.  29,  1912.) 

(8yllahu9  hy  the  Court.) 

1.  Explosives   <|   12*)— Liability   of  Oon- 
TBACTOB— Blasting. 

A  railroad  contractor  who  negligently 
blasts  rock  on  the  land  through  which  tbe 
right  of  wav  on  which  he  is  working  has  been 
condemned  is  not  absolved  from  damages  by  a 
removal  of  the  rock  therefrom. 

[Ed.  Note.— For  other  cases,  see  Explosives. 
Cent.  Dig.  §|  9,  10 ;    Dec.  Dig.  f  12.*] 

2.  Explosives   (|  12*) — Liabilit7  of  Con- 
TBACTOB— Blasting. 

Where  a  contractor  in  constructing  a  rail- 
road through  land  from  which  the  right  of  way 
has  been  taken  by  condemnation  does  the  work 
prudently  and  carefully  in  relation  to  the 
land  owner,  removal,  in  a  reasonable  time,  of 
the  rock  necessarily  falling  on  the  land  will 
absolve  him  from  damages;  but  if  he  negli- 
gently leaves  such  rock  on  tbe  land  an  unrea- 
sonable time,  he  is  liable  for  injury  caused  by 
his  negligence  in  tbe  premises. 

[Ed.  Note.~For  other  cases,  see  Ebcplosives^ 
Cent.  Dig.  ff  9,  10 ;    Dec  Dig.  f  12.*] 

3.  New  Trial  (§  39*)  — Erroneotjs  Instbuo* 

TIONS. 

The  giving  of  an  instruction  which  binds 
the  jury  to  eliminate  from  consideration  a 
ground  of  recovery  on  which  plaintiff,  from 
one  phase  of  the  evidence,  might  recover,  is 
plainly  error  warranting  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent.  Dig.  {{  57-<Jl ;    Dec.  Dig.  §  39.*] 

Error  to  Circuit  Court,  Mercer  County. 

Action  by  M.  Gordon  against  Mike  Elmoreu 
Verdict  for  defendant  From  an  order  grant- 
ing a  new  trial,  be  brings  error.     Affirmed. 

Woods  &  Martin,  of  Princeton,  and  Will- 
iams &  Williams,  for  plaintiff  iu  error.  Rita 
&  Ritz,  of  Bluefield,  fop  defendant  in  error. 

ROBINSON,  J.  In  an  action  for  tbe  re- 
covery by  plaintiff  of  damages  arising  from 
tbe  negligence  of  defendant,  a  railroad  con- 
tractor, in  blasting  rock  so  as  to  throw  it 
on  plaintiff's  houses,  cattle  and  land*  a  ver» 
diet  of  the  Jury  for  defendant  was  set  aside 
by  tbe  trial  court  and  a  new  trial  awarded. 
Defendant  contends  that  be  was  entitled  to- 
a  judgment  on  tbe  verdict  The  evidence,  If 
rightly  submitted  to  tbe  Jury,  would  sup- 
port tbe  verdict  in  his  favor.    It  is  conflict- 
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Ing;  the  Jury  were  tbe  Judges  of  the  tactB. 
Shall  we  reverse  and  enter  Judgment  for 
blm?  Not  unless  the  court  :it  the  trial  com- 
mitted no  error  to  the  prejudice  of  plaintiff. 
Robinson  v.  Kistler,  02  W.  Va.  489,  09  S.  B. 
606. 

The  right  of  way  for  the  railroad  on  which 
the  defendant  contractor  was  working  had 
been  condemned  through  the  land  of  plain- 
tiff. So  principles  enunciated  in  Watts  v. 
Railway  Ck>.,  39  W.  Va.  196,  19  8.  E.  621, 
28  L.  R.  A.  674,  46  Am.  8t  Rep.  894,  apply 
in  this  case. 

Fire  Instructions  were  glTen  to  the  Jury 
at  the  instance  of  defendant  We  find  two 
of  them  to  be  bad  and  so  prejudicial  to  plain- 
tiff as  to  Justify  the  action  of  the  court  In 
setting  aside  the  verdict  and  awarding  a 
new  trial.  In  all  other  particulars  we  find 
the  record  free  from  error  that  would  war- 
rant a  disturbance  of  the  verdict 

[1,  1]  Instruction  No.  1  is  as  follows: 
"The  court  instructs  the  Jury,  that  if  they 
believe  from  the  evidence  that  tbe  defendant 
in  the  construction  of  tbe  railroad  through 
the  lands  of  the  plaintiff,  did  throw,  or 
cause  to  be  thrown,  rocks  on  the  plaintiff's 
lands,  m  charged  in  the  declaration,  and 
shall  further  believe  from  the  evidence  that 
after  said  rocks  were  so  thrown  on  said 
lands,  that  the  defendant,  through  his  au- 
thorized agent,  offered  to  remove  said  rocks 
from  said  land,  and  was  wrongfully  pre- 
vented from  so  doing  by  the  plaintiff,  or 
her  husband,  H.  Gordon,  her  agent,  then  the 
Jury  will  find  for  the  defendant  so  far  as 
any  claims  for  damages  on  account  of  said 
rocks  so  thrown  on  said  lands  are  con- 
cerned.** 

This  Instruction  is  clearly  bad.  The  italics 
are  oars ;  they  are  indicative.  The  Instruc- 
tion in  effect  told  the  Jury  that  If  defend- 
ant negligently  threw  the  rock  on  the  land, 
they  could  give  plaintiff  no  damages  there- 
for if  defendant  offered  to*  remove  the  rock 
and  was  prevented  by  plaintiff  from  doing 
so.  This  is  not  the  law.  If  defendant  negli- 
gently threw  the  rock  on  the  land,  removal 
of  the  rock  therefrom  would  not  excuse  him 
from  damages.  Removal  might  mitigate  the 
damages,  but  it  would  not  absolutely  absolve 
the  wrongdoer.  This  instruction  told  the 
Jury  that  defendant's  removal  of  the  rock 
would  totally  relieve  defendant  from  damag- 
es for  wrongfully  throwing  the  rock  on  the 
land.  Under  principles  of  Watts  v.  Railway 
Co.,  supra,  one  is  absolved  from  damages  by 
his  removal  of  rock,  dirt,  or  debris  thrown 
by  him  on  land  in  constructing  a  railroad, 
from  which  land  the  right  of  way  has  been 
taken  by  condemnation,  only  when  the  work 
of  construction  is  carefully  and  prudently 
done  in  relation  to  the  land  owner.  He  Is 
not  absolved  on  that  account  when  the  work 
has  been  negligently  done. 


An  instruction  onbodylng  the  proposition 
that  removal  in  a  reasonable  time  would  save 
defendant  from  damages  if  the  work  of  con- 
struction was  prudently  and  carefully  done 
would  have  been  proper  In  the  case,  from  one 
phase  of  tbe  evidence.  But  clearly  the  in- 
struction does  not  meet  that  phase,  for  It 
does  not  contain  the  condition  of  prudence 
and  care  in  doing  the  work,  nor  the  condi- 
tion of  reasonable  time  as  to  removal.  To 
say  the  least  the  instruction  tended  to  mis- 
lead the  Jury  to  the  prejudice  of  plaintiff. 

[8]  Instruction  No.  8  Is  as  follows:  ''The 
Court  Instructs  the  Jury  that  if  they  believe 
from  the  evidence  that  the  damages  claimed 
by  the  plaintiff  in  this  case  arose  from  and 
was  caused  by  the  construction  of  a  railroad 
through  the  plaintiff's  land  over  the  right  of 
way  through  her  lands  which  had  been  con- 
demned by  the  Deepwater  Railroad  Compa- 
ny, as  shown  by  the  Judgment  of  tbe  Circuit 
Court  of  Mercer  County,  in  the  condemna- 
tion proceedings  of  the  Deepwater  Railroad 
Company  v,  M.  Gordon,  and  which  was  read 
in  evidence  to  the  Jury,  then  the  plaintiff 
cannot  recover  in  this  action  until  and  un- 
less the  Jury  shall  believe  from  a  preipon- 
derance  of  evidence  that  such  damages,  if 
any,  was  sustained  by  tbe  plaintiff,  by  the 
negligence  and  unskillful  and  careless  way 
and  manner  in  which  the  defendant  prose- 
cuted the  work  of  constructing  said  railroad 
and  the  burden  of  proving  such  negligence 
on  the  part  of  the  defendant  is  on  the  plain- 
tiff." 

Here  the  Jury  were  told  that  they  could 
not  find  for  plaintiff  unless  she  was  dam- 
aged by  the  negligent  and  careless  way  in 
which  defendant  prosecuted  the  work  of 
building  the  railroad.  There  was  evidence 
tending  to  support  a  finding  that  though  the 
work  of  building  the  railroad  was  done  care- 
fully and  prudently,  still  in  the  particular 
of  allowing  the  rock  to  remain  on  the  land 
defendant  was  negligent  to  plalntifTs  injury. 
This  instruction  ignored  entirely  this  phase 
of  the  evidence.  It  bound  the  jury  to  a 
sole  consideration  of  tba  manner  in  which 
the  direct  work  of  railroad  building  was 
I>erformed.  It  Ignored  an  element  of  dam- 
ages which  plaintiff  was  entitied  to  have 
considered — ^the  negligent  act  of  leaving  rock 
on  the  land,  though  the  work  by  which  the 
rock  were  thrown  there  was  done  ever  so 
carefully.  On  that  element  if  on  no  other, 
plaintiff  might  recover  in  this  case  under 
one  view  which  the  Jury  might  take  of  the 
evidence.  Certainly  an  Instruction  which 
bound  the  Jury  to  eliminate  from  considera- 
tion such  ground  of  recovery  was  much  to 
her  prejudice. 

Plaintiff,  because  of  erroneous  submission 
of  the  case  to  the  Jury,  is  entitled  to  a  new 
trial.  The  order  awarding  it  will  be  af- 
firmed. 
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(71  W.  Va.  217) 

UNITED  STATES  COAL  &  OIL  CO.  y.  HAR- 
RISON et  aL 

(Sapreme  Court  of  Appeals  of  West  Virginia. 

Oct  29,  1912.) 

(ByUalm9  by  the  Oawrt.) 

1.   LOOB   AND    LOGOINO   (|    2^)  —  RESBBVATION 

or  Title— Unabsionablk  Licknsb. 

A  clause  in  a  deed  which  conveys  land  from 
parents  to  a  child  as  an  advancement,  reserv- 
ing to  the  father  and  mother  "the  privileges  of 
seUing  and  removing  any  timber  from  said  land 
that  diey  may  desire  to  sell  or  to  use,  and  also 
the  right  of  way  through  said  lands  to  remove 
the  same,*'  does  not  reserve  title  to  the  timber. 
It  creates  only  an  unassignable  license. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.   §§  1-^;    Dec.  Dip.  §  2.*] 

2.  Loos  and  Loooinq  (I  4*)— Resebvation 
OF  Unassionabue  License— Revocation. 
An  attempt  to  assign  such  license  revokes 
it,  and  the  passage  of  the  title  to  the  land  into 
the  hands  of  a  third  party,  by  a  sale,  also  ter- 
minates it. 

[Ed.  Note. — ^For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  f  13;   Dec  Dig.  f  4.*] 

Appeal  from  Circuit  Court,  Cabell  County. 

Suit  by  the  United  States  Coal  &  Oil  Com- 
pany against  Lem  Harrison  and  others.  De- 
cree for  plaintiff,  and  defendants  appeaL 
Affirmed. 

J.  S.  Miller  and  a  H.  Hudson,  t>oth  of  Lo- 
gan, for  appellants.  Vinson  &  Thompson,  of 
Huntington,  and  E.  T.  £2ngland,  of  Logan,  for 
appellee. 

POFFENBARQER,  J.  On  the  bUl  in  this 
cause,  having  for  its  purpose  cancellation  of 
certain  deeds*  as  clouds  upon  title,  and  inM- 
bition  of  the  cutting  of  timber  by  injunction, 
partial  relief  was  granted,  cancellation  of 
the  deeds. 

The  rights  of  the  parties  depend  for  the 
most  part  upon  the  interpretation  of  the  fol- 
lowing reservation  in  a  deed  dated  June  11, 
1887,  by  which  Wm.  B.  Dempsey  and  Bar- 
bara, his  wife,  conveyed  two  tracts  of  land, 
containing  50  acres  and  18  acres,  respectively, 
to  Rosa  Jane  Carter,  their  daughter,  as 
an  advancement:  *'And  the  said  William 
B.  Dempsey  also  reserves  to  himself  and  to 
hJs  said  wife  the  privileges  of  selling  and 
removing  any  timber  from  said  land  that  they 
may  desire  to  sell  or  to  use,  and  also  the 
right  of  way  through  said  lands  to  remove 
the  same." 

More  than  20  years  later,  September  23, 
1907,  Wm.  B.  Dempsey  having  died,  the  wid- 
ow, Barbara,  deeming  herself  the  owner  of 
the  timber,  executed  a  deed  therefor  to  Lem 
Harrison  and  J.  M.  Meeks,  and,  on  the  next 
day,  Meeks  conveyed  his  interest  to  Harri- 
son, who  with  his  wife,  Dolly,  conveyed  to 
John  M.  Harrison,  October  26,  1908,  who, 
on  the  next  day,  conveyed  it  back  to  Dolly 
Harrison.  The  plaintiff  in  this  cause,  hav- 
ing become  the  owner  of  the  Rosa  J.  Carter 
land,  filed  said  bill,  in  March,  1910,  and  ob- 


tained an  injunction  to  prevent  the  Harri- 
sons from  cutting  the  timber.  James  A. 
Nighbert  bought  the  land  in  1890,  and  took 
immediate  actual  possession  thereof,  and 
the  plaintiff  derives  its  tiUe  through  him. 
No  claim  to  title  to  the  timber,  under  the 
reservation,  was  ever  asserted  within  the  20- 
year  period  from  1887  to  1907. 

[1]  No  reservation  of  the  timber  itself 
in  express  terms  is  found  in  the  clause. 
Only  sale  and  removal  privileges  are  reserv- 
ed, and  these  reservations  are  made  in  terms 
indicative  of  intent  not  to  subject  all  of  the 
timber  thereto,  but  only  such  as  should  be 
selected.  Nor  is  there  any  limitation  as  to 
time  of  sale  or  removal.  The  deed  also  dis- 
closes the  relationship  of  the  parties  and 
the  purpose  of  the  conveyance.  It  was  from 
parents  to  a  daughter,  as  an  advancement, 
facts  to  be  considered  in  seeking  the  intent 
of  the  reservation,  indicative  of  a  purpose 
other  than  reservation  of  title  to  the  tim- 
ber, and  agreeable  to  the  theory  of  a  limited 
license,  suggested  by  the  terms  used,  which 
finds  support  in  the  conduct  of  the  parties 
also.  Wm.  B.  Dempsey  never  claimed  the 
title  nor  any  right  of  sale  of  the  timber  as 
a  whole,  while  he  lived,  nor  did  his  widow 
until  after  the  land  went  into  the  hands  of 
strangers.  Speaking  of  a  parol  agreement  in 
White  V,  White,  64  W.  Va.  30.  60  S.  E.  885, 
we  said:  "The  significance  of  language  used 
in  a  parol  agreement  always  depends  upon 
the  situation  of  the  parties  at  the  time,  their 
prior  and  subsequent  conduct,  the  nature  of 
the  subject  matter,  the  purposes  they  had 
in  view,  and  all  the  surrounding  circum- 
stances. It  sometimes  means  more,  and  some- 
times less,  than  the  words  employed  signify 
in  their  usual  and  ordinary  acceptation." 
The  same  observation  is  applicable  here. 
Apprehending  possible  necessity  for  timber 
for  use,  or  occasional  resort  thereto  for  mon- 
ey for  limited  purposes,  the  grantors  reserv- 
ed the  right  to  go  upon  the  land  and  select 
and  cut,  or  cause  to  be,  certain  kinds  and 
quantities,  but  never  to  cut  or  sell  all  of 
it  Thus  viewed,  the  reservation  amounts  to 
no  more  than  a  personal  covenant,  extending 
a  privilege,  personal  to  the  grantors,  and  not 
assignable  to  third  persons,  who  might,  un- 
der the  infiuence  of  motives  not  contem- 
plated, proceed  to  take  all  the  timber,  or 
an  undue  amount  thereof,  and  in  a  reckless 
and  injurious  manner.  They  reserved  no 
interest  in  the  land,  except  right  of  ingress 
and  egress  to  remove  such  timber  as  they 
should  cut  or  cause  to  be  cut — a  mere  Inci- 
dent of  the  license. 

[2]  Being,  therefore,  not  coupled  with  an 
interest,  the  license  was  revocable,  and  was 
terminated  by  the  attempted  assignment 
thereof.  Blaisdell  v.  Railroad  Co.,  51  N.  H. 
483;  Polk  v.  Carney,  17  S.  D.  436,  97  N.  W. 
360;  Fischer  v.  Johnson  et  al.,  106  Iowa, 
181,  76  N.  W.  658;  Bates  v.  Duncan,  64  Ark. 
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339.  42  fl.  W,  410,  62  Am.  St  Hep.  190. 
The  sale  of  the  land  by  the  licensor  also  ter- 
minated the  license.  Jenkins  v.  Lykes,  19 
Fla.  148,  45  Am.  Rep.  19;  Hazelton  v.  Put- 
nam, 3  Pin.  (Wis.)  107,  8  Chand.  117,  54 
Am.  Dec.  158. 
Seeing  no  error  in  the  decree,  we  affirm  it. 

<138  Ga.  826)  ' 

TAYLOR  ▼.   STATE. 
(Supreme  Court  of  Georgia.     Not.   13,  1912.) 

(8J!/Uahus  hy  the  Court.) 

1.  Criminal  Law    (S   814*)— Instructions- 
Evidence— Admissibility. 

The  evidence  in  this  case  did  not  present 
any  theory  of  a  forcible  attack  or  invasion  of 
the  property  of  another  by  the  person  killed,  or 
of  any  attempt  by  him  in  a  riotous  and  tumul- 
tuous manner  to  enter  the  habitation  of  another 
for  the  purpose  of  assaulting  or  offering  person- 
al violence  to  any  person  dwelling  or  being 
therein.  There  was  accordingly  no  error  in 
omitting  to  charge  the  law  applicable  to  such  a 
theory. 

[Ed.  Note,— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  1821,  1833,  1839,  1860, 
1865,  1883,  1890,  1924.  1979-1985,  1987;  Dec. 
Dig.  i  814.*] 

2.  Instructions. 

Nor  did  the  evidence  present  any  theory  of 
voluntary  manslaughter,  so  as  to  require  a 
charge  on  that  subject. 

3.  Criminal  Law  (§  1172*)— Appeal— Harm- 
less Error. 

Although  the  presiding  judge,  in  instruct- 
ing the  jury,  twice  erroneously  called  the  sur- 
name of  the  person  alleged  to  have  been  killed, 
mentioning  by  accident  the  name  of  a  person 
who  appeared  on  the  indictment  as  a  witness, 
yet  where  he  referred  to  the  indictment  as  al- 
leging the  name  of  the  person  killed,  and  from 
the  indictment,  the  evidence,  and  the  entire 
charge  it  is  plain  that  the  jury  could  not  have 
been  misled  as  to  the  person  who  was  charged 
to  have  been  killed,  such  a  lapsus  linguae  will 
not  require  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §{  3128,  3154-3157,  3159-3163, 
3169 ;    Dec,  Dig.  f  1172.*] 

4.  Homicide  (f  142*)  —  Evidence  —  Names — 
Variance. 

Where  an  indictment  for  murder  alleged 
that  the  person  killed  was  named  Charlie  Bon- 
ner, and  the  evidence  showed  that  such  was  the 
case,  the  fact  that  a  witness  for  the  state  tes- 
tified that  the  deceased  was  a  boy,  and  was 
named  after  bis  father,  did  not  furnish  a  ground 
for  ruling  out  the  testimony  of  such  witness  as 
to  the  killing  of  the  son,  because  the  indictment 
did  not  allege  that  '^Charlie  Bonner,  Jr.,*'  was 
kiUed. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  ii  250-259 ;  Dec  Dig.  I  142.*] 

6.  Criminal  Law  (f  628*)  — Evidence- Ad - 

MISSIBILITT. 

That  the  name  of  a  witness  offered  for  the 
state  was  not  indorsed  on  the  indictment,  or,  if 
it  was  so  indorsed,  that  he  had  not  in  fact  tes- 
tified before  the  grand  jury,  furnished  no 
ground  for  excluding  his  testimony. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  K  1409-14il,  1413-1419; 
Dec.  Dig.  §  628.*] 

6.  Sufficiency  op  Evidence. 

The  evidence  was  sufiScient  to  support  the 
verdict,  and  there  was  no  error  in  overruling 
the  motion  for  a  new  trial. 


Error  from  Superior  Court,  Baldwin  Coun- 
ty; J.  B.  Park,  Judge. 

Henry  Taylor  was  convicted  of  liomicide, 
and  brings  error.     Affirmed. 

Sibley  &  Sibley,  of  Milledgeville,  for  plain- 
tiff in  error.  Jos.  E.  Pottle,  Sol.  Gen.,  of 
Milledgeville,  and  T.  S.  Felder,  Atty.  Gen., 
for  the  State. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(188  Ga.  825) 

WILLIAMS  V.  STATB. 
(Supreme  Court  of  Georgia.     Nov.  13,  1912.) 

(SyUaliUM  hy  the  Court.) 

1.  Cbihinal  Law   (S   668*)  —  Statement  of 
Accused-— Additional  Statement. 

*'It  is  not  a  matter  of  right  for  the  accus- 
ed to  make  a  second  statement  to  the  court  and 
jury  because  the  state  has  introduced  additional 
evidence  which  strengthens  the  case  against 
him."  Boston  v.  State,  94  Ga.  590,  21  S.  E. 
603;  Knox  v.  State,  112  Ga.  373,  37  S.  E. 
416.  Whether  he  should  be  allowed  to  supple- 
ment his  first  statement  with  another  is  dis- 
cretionary with  the  trial  court.  Dixon  v.  State, 
116  Ga.  186,  42  S.  E.  357.  In  this  case  the 
court  did  not  abuse  his  discretion  in  refusing  to 
allow  the  defendant  to  make  a  second  state- 
ment. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1584-1590;  Dec.  Dig.  I 
668.*! 

2.  Criminal  Law  (|  921*)— New  TaiAii— Re- 
ception OF  Illegal  Evidence. 

Certain  illegal  testimony  was  received  in 
evidence  over  objection.  Subsequently  it  was 
ruled  out,  and  the  jury  was  instructed  specifical- 
ly not  to  consider  it  The  character  of  the  ev- 
idence was  not  such  as  to  affect  the  impartial- 
ity of  the  trial.  It  was  not  error  to  refuse  a 
new  trial  on  the  complaint  that  this  circum- 
stance constituted  prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2206-2209;  Dec.  Dig.  I 
921.*] 

3.  Criminal   Law   (|  938*)  — New   Trial  — 
Newly  Discovered  Evidence. 

The  alleged  newly  discovered  evidence  is 
simply  impeaching  in  character,  and  not  cal- 
culated to  produce  a  different  result,  should  a 
new  trial  be  granted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  Cent  Dig.  S§  2306-2315,  2317 ;  Dec  Dig. 
I  938.*] 

4.  Sufficiency  of  Evidence. 

The  evidence  is  sufficient  to  uphold  the  ver- 
dict, which  is  approved  by  the  trial  judge. 

Error  from  Superior  Court,  Cliatham  Coun- 
ty;  W,  G.  Charlt^m,  Judge. 

Solomon  Williams  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Twiggs  ft  Gazan,  of  Savannah,  for  plain- 
tiff in  error.  W.  C.  Hartridge,  Sol.  Gen.,  of 
Savannah,  and  T.  S.  Felder,  Atty.  Gen.,  for 
the  State. 


EVANS,  P.  J.    Judgment  affirmed.    All  the 
Justices  concur. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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WALDRON  ▼.  WALDRON. 

(Supreme  Court  of  Georgia.     Oct  16»  1912.) 

(SyUahus  by  the  Court,) 
Divorce  (I  269*) — ^ALiMONT--GoNTKifPT  Pbo- 

CEBDINGS. 

Under  the  pleadings  and  evidence  in  the 
case,  the  court  did  not  err  in  holding  that  the 
respondent  was  not  in  contempt,  and  in  refus- 
ing the  relief  praj'ed  by  the  petitioner  against 
the  respondent. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Gent  Dig.  U  766-763 ;   Dec.  Dig.  |  269.*] 

Brror  from  Superior  Court,  Fulton  Coun- 
ty;  W.  D.  Ellis,  Judge. 

Suit  by  Mrs.  liucy  K.  Waldron,  guardian, 
against  Ethelbert  Waldron.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Mrs.  Lucy  K.  Waldron  filed  a  petition  to 
the  superior  court  against  Ethelbert  Wald- 
ron, alleging  that  a  decree  of  divorce  had 
been  previously  granted  by  that  court  be- 
tween petitioner  and  defendant,  and  an  order 
and  judgment  passed  requiring  the  defendant 
to  pay  to  the  legal  guardian  of  their  minor 
son,  ESdmund  Waldron,  for  his  maintenance 
and  support,  the  sum  of  $25  per  month  until 
he  reached  the  age  of  18  years;  that  the 
defendant  had  failed  and  refused  to  pay  the 
money  as  decreed,  and  the  amount  due  to  be 
paid  by  him  at  the  time  of  filing  this  peti- 
tion was  $425 ;  and  that  petitioner  had  been 
duly  appointed  guardian  of  said  son,  and 
had  qualified  as  such,  in  accordance  with 
the  laws  of  this  state.  She  prayed  that 
the  defendant  be  adjudged  in  contempt  of 
the  court  for  not  complying  with  the  terms 
of  the  decree,  and  for  general  relief. 

The  respondent  answered,  denying  the  al- 
legation that  he  had  failed  and  refused  to 
pay  the  money  as  decreed,  and  by  way  of 
cross-petition  he  set  up  that  the  order  and 
judgment  passed  by  the  superior  court  at 
the  time  of  the  granting  of  a  total  divorce 
awarded  the  custody  and  control  of  the  mi- 
nor son  to  respondent;  that  he  was  the 
natural  guardian  of  the  minor,  and  the  let- 
ters of  guardianship  Issued  to  petitioner 
were  procured  by  her  subsequently  to  the 
order  of  the  court  awarding  the  custody  of 
the  boy  to  respondent,  and  in  order  to  op- 
pose his  possession  of  him;  that,  during 
the  time  he  had  actual  custody  and  control 
of  the  minor  since  said  decree,  he  had  ex- 
pended more  than  $25  per  month  for  his 
maintenance  and  education,  but  petitioner 
(in  various  ways  and  on  numerous  occasions 
detailed)  interfered  with  respondent's  custo- 
dy and  control,  in  violation  of  the  decree 
and  orders  of  the  court ;  that  on  more  than 
one  occlusion  she  took  him  from  school, 
where  respondent  had  placed  and  was  sup- 
porting him,  kept  him  out  of  school  for  many 
months,  and  carried  him  beyond  the  limits  of 
this  state,  contrary  to  the  consent  of  respond- 


ent, and  without  his  knowledge  as  to  their 
whereabouts,  all  in  utter  violation  of  the 
orders  of  the  court ;  and  that  he  stood  ready 
and  willing  at  all  times  to  pay  $25  per  months 
and  more,  for  the  education  and  mainte- 
nance of  the  boy.  He  prayed  that  the  relief 
sought  by  petitioner  against  him  be  denied, 
that  petitioner  herself  be  adjudged  in  con- 
tempt of  the  court,  and  that  she  be  required 
to  return  the  boy  into  the  possession  of  re- 
spondent 

The  record  shows  that  the  decree  of  total 
divorce  was  rendered  on  September  15, 1910, 
and  on  the  following  day  the  order  of  the 
court  was  passed  awarding  the  custody  of 
the  minor  son  to  respondent,  and  requiring 
him  to  pay  to  the  legal  guardian  of  the 
boy  the  sum  of  $25  per  month  for  bis  main- 
tenance and  support  The  letters  of  guard- 
ianship  were  issued  to  petitioner  on  Decem- 
ber 23,  1911,  and  her  application  for  a  rule 
against  the  defendant  was  filed  on  January 
3,  1912.  Upon  the  hearing  the  petitioner 
moved  to  strike  the  paragraphs  of  the  an- 
swer ttiat  were  in  the  nature  of  a  cross- 
petition.  The  court  overruled  this  motion, 
and,  after  hearing  evidence,  passed  an  order 
denying  the  prayers  of  the  petition.  The 
plaintiff  excepted. 

Rollin  H.  Kimball,  of  Atlanta,  for  plaintiff 
in  error.  Mayson  &  Johnson  and  Geo.  B. 
Rush,  all  of  Atlanta,  for  defendant  in  error. 

BECK,  J.  (after  stating  the  facts  as 
above).  We  are  of  the  opinion  that  the  court 
below  was  authorized,  under  the  pleadings 
and  evidence  in  this  case,  in  refusing  the 
order  sought  against  the  respondent,  and  in 
refusing  to  punish  him  as  for  contempt  of 
court  While,  in  the  final  decree  and  judg- 
ment in  the  divorce  proceedings  instituted 
by  Ethelbert  Waldron  against  petitioner,  it 
was  adjudged  that  Ethelbert  Waldron  should 
pay  the  sum  of  $25  per  month  to  the  le- 
gal guardian  of  Edmund  Waldron,  no  legal 
guardian  was  appointed  to  whom  these  pay- 
ments could  be  paid  until  the  23d  of  Decem- 
ber, 1911,  more  than  12  months  after  the 
decree  referred  to  was  passed.  The  custody 
of  the  child  was  awarded  to  the  father,  and 
the  latter  was  the  natural  guardian  of  the 
former;  and  the  court  was  authorized  under 
the  evidence  to  find  that  the  father,  as  the 
custodian  of  the  chlFd,  had  provided  for  the 
maintenance  and  education  of  the  child,  and 
to  this  end  had  expended  and  paid  out  even 
a  larger  sum  than  that  which  it  had  been 
decreed  should  be  paid  by  him  to  the  child's 
legal  guardian.  It  will  be  remembered  that 
the  amount  which  it  was  decreed  that  the 
father  should  pay  to  the  child's  legal  guard- 
ian was  in  the  nature  of  alimony;  and  If 
the  father,  the  custodian  of  the  child  and 
being  his  natural  guardian,  in  good  faith 
expended  the  sums  which  should  have  been 
paid  over  to  a  guardian,  had  one  been  duly 
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appointed,  the  court,  in  the  summary  pro- 
ceedings, could  very  properly  hold  that  the 
father  was  not  in  contempt,  and  should  not 
be  punished  as  one  contumaciously  disregard- 
ing a  decree  of  the  court. 

The  portions  of  the  answer  of  the  respond- 
ent which  were  in  the  nature  of  a  cross- 
petition,  while  certain  averments  therein  con- 
tained might  be  open  to  attack  by  special 
demurrer,  should  not  have  been  stricken  upon 
the  oral  motion  to  strike  in  the  nature  ot 
a  general  demurrer,  as  they  contain  matters 
proper  to  be  considered  by  the  court  in  pass- 
ing upon  the  question  as  to  whether  or  not 
the  respondent  was  in  contempt  of  court. 

Judgment  affirmed.  AU  the  Justices  con- 
cur. 

OSS  Qa.  808) 

TURNER  ▼.  STATE. 
(Supreme  Court  of  Georgia.     Not.  13,  1912.) 

(8yUahu$  ly  the  CaurU) 

1.  Obiminal  Law   (|  786^) — ^iKSTBUonoirs— 
"Admission.*' 

The  InstructionB  on  the  subject  of  admis- 
sions were  not  open  to  the  objections  made 
thereta 

[Ed.  Note^— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1787,  1885-1901,  1960, 
1984;    Dec.  Dig.  |  78a^ 

For  other  definitions,  see  Words  and  Phrases, 
ToL  1,  p.  204;  YoL  8,  p.  7060.] 

2.  Criminal  Law  d  814*)  —  Ihbtbuotions — 

CONBPIBACT. 

There  was  evidenos  authorising  a  charge 
on  conspiracy. 

[Ed.  Note.—For  other  cases,  see  Criminal 
Law,  Cent  Dig.  If  1821.  1833,  1839,  1860. 
1865,  1883,  1890,  l&e4,  1079-1985.  3967 ;  Dec. 
Dig.  I  814.^] 

8.  Criminal  Law  (|  1169^)— Appbait— Harm- 
less Error. 

The  admission  of  irrelevant  evidence  is  not 

cause  for  a  new  trial,  where  it  is  obvious  that 

such  evidence  was  not  harmful  to  the  accused. 
[Ed.    Note^— For   other   cases,   see   Criminal 

Law,  Cent  Dig.  §|  754,  SOSfiTslSO^  3137-3143 ; 

Dec.  Dig.  I  1169.*3 

4.   SUFFICISNGY  OF  EVIDKNCE. 

There  was  sufficient  evidence  to  warrant 
the  verdict,  and  the  court  did  not  err  in  refus- 
ing a  new  trial. 

Error  from  Superior  Court,  Butts  County; 
B.  T.  Daniel,  Judge. 

J.  C.  Turner  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

J.  Cl  Turner,  Qeorge  Turner,  Alonzo  Tur- 
ner, and  Charlie  Turner  were  jointly  indict- 
ed for  the  murder  of  Jesse  Singley.  J. 
C  Turner,  hereinafter  referred  to  as  the  ac- 
cused, was  separately  tried.  The  evidence  in- 
troduced by  the  state  tended  to  show  the 
following  facts: 

The  accused,  one  of  his  brothers,  and  their 
father,  Bill  Turner,  negroes,  were  employ^ 
at  the  Elder  House,  a  hotel  at  Indian  Springs. 
The  accused  and  this  brother  had  a  fight  at 
the  hotel  about  3:30  o'clock  in  the  afternoon, 
which  Bill  Turner  and  the  derk  at  the  ho- 


tel. Lane,  a  white  man,  endeavored  to  sup- 
press. The  clerk  got  into  an  altercation  with 
one  of  the  brothers,  and  these  two  endeavored 
to  strike  each  other.  Subsequently  both  went 
away  and  returned,  the  clerk  with  a  pistol 
and  the  other  with  a  rifie,  but  no  further 
trouble  ensued  between  them.  The  clerk  left 
Indian  Bprhigs  for  Macon  about  6  o'clock, 
and  did  not  return  for  some  days  thereafter. 
On  the  trial  the  clerk,  failed  to  identify  the 
accused,  and  pointed  out  as  the  accused  one 
of  his  brothers.  About  4 -.80  o'clock  of  the 
same  afternoon,  the  deputy  sheriff  of  Butts 
county  and  several  other  white  men  went  to 
Indian  Springs;  the  deputy  having  heard 
that  there  was  a  riot  there,  and  that  a  ne- 
gro was  trying  to  enter  the  Elder  House. 
They  went  to  the  house  of  Bill  Turner, 
searching  for  the  accused.  Bill  Turner  de- 
manded of  them  by  what  authority  his  house 
was  being  searched,  and  the  accused,  who 
was  in  the  house,  got  mad  about  it,  and  the 
deputy  sheriff  put  a  handcuff  on  him,  which 
"got  up  a  right  smart  stir,''  and  several  oth- 
er negroes,  who  were  near  the  house,  "crowd- 
ed up"  towards  it,  but  were  made  to  "get 
back"  by  threats  of  one  of  the  white  men 
that  "if  they  did  not  get  back"  he  would  kill 
them.  Bill  Turner  made  the  accused  sit 
down  and  "behave,"  and  the  handcuff  was 
then  taken  off  his  hand.  Then  the  deputy 
sheriff  and  his  party  left  without  taking  any 
one  with  them.  This  was  according  to  the 
testimony  of  one  of  the  men  with  the  deputy 
sheriff. 

The  deputy  testified  that,  when  he  and  his 
party  went  to  Bill  Turner's  house,  nobody 
was  in  the  house,  and  that  "in  a  minute  or  so 
Bill  Turner  and  that  boy  Charlie  ^brother  of 
the  accused]  came  up,  and  several  negroes 
were  further  down  the  road.  They  never  did 
get  to  the  house.  I  did  not  see  J.  C.  [the 
accused].  If  I  did,  I  did  not  know  him. 
*  *  *  I  saw  a  single-barrel  breech-loader 
shotgun.  I  searched  the  house.  •  •  •  We 
went  to  Bill's  house  to  search  for  Alonzo 
[another  brother  of  the  accused].  Between 
8  and  9  o'clock  on  the  night  of  the  same 
day.  Bill  Turner  was  seen  to  come  from 
the  lot  of  the  Elder  House  with  a  rifle,  and 
five  or  six  other  people,  who  were  not  identi- 
fied, joined  him  in  front  of  a  stable  which 
stood  between  the  hotel  and  Bill's  house. 
Bill  loaded  his  gun  there,  and  he  and  those 
with  him  went  up  the  road  towards  his 
house.  Within  a  few  minutes  thereafter 
Jesse  Singley  and  five  other  white  men,  who 
had  been  at  Indian  Springs  on  account  of 
the  rumored  trouble  there,  were  returning 
home  along  the  road  which  Bill  Turner  and 
his  party  had  taken.  When  Singley  and  his 
party  were  within  100  or  126  yards  from 
Bill's  house,  they  were  fired  upon  by  one  or 
more  persons  who  were  in  a  field  near  the 
road.  Five  or  six  shots  were  fired  from  the 
field ;  one  sounding  like  the  report  of  a  shot- 
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giiOt  and  tlie  others  like  a  rifle  or  pistol. 
Jesse  Singley  was  shot  through  both  legs 
with  a  rifle  bullet,  and  died  from  the  wound. 
Another  in  his  party  was  wounded,  but  re- 
covered. After  the  shooting,  four  or  five 
persons  were  heard  running  from  the  place 
from  whence  the  shots  came  to  Bill's  house, 
and  the  slamming  of  a  door  or  window  there 
was  heard.  They  remained  at  the  house  a 
short  time,  and  then  -  came  out  and  went 
down  the  road  towards  Indian  Springs. 
About  10  minutes  after  the  shooting,  Bill 
Turner  and  another  man,  who  was  not  iden- 
tified, were  seen  with  guns  to  come  out  of 
the  woods  in  the  rear  of  the  hotel  and  to 
enter  it  Both  went  into  a  room,  and  Bill 
came  out  without  a  gun.  The  other  man  was 
not  afterwards  seen  about  the  hotel.  In  10 
or  20  minutes  after  the  shooting,  the  ac- 
cused was  seen  "traveling  in  sorter  of  a  long 
trot,"  coming  from  the  direction  of  Bill's 
house  and  going  along  the  road  from  Indian 
Springs  towards  Forsyth.  The  witness  who 
testified  to  this  said  that  he  and  his  wife 
were  sitting  on  the  veranda  at  their  home 
when  the  accused  passed  along  the  road 
about  30  or  40  feet  from  the  house.  He 
further  testified  that  his  wife  ''spoke  to  him 
[the  accused]  and  said:  'J.  C,  what  are  you 
doing  here,  and  where  are  you  going?  You 
had  better  get  away  from  here.  They  will 
kill  you  for  shooting  that  way.'  He  [the  ac- 
cused] said:   *I  am  going  now.' '' 

After  the  shooting,  the  sheriff  of  Butts 
county  went  that  night  to  Bill  Turner's  house, 
and  found  it  locked,  and  the  windows  fas- 
tenedf  and  no  one  in  the  house.  Three  guns 
were  found  in  the  house,  two  single-barreled 
breech  loaders  and  an  old  muzzle  loader, 
which  seemed  not  to  be  in  shooting  condi- 
tion. The  accused  was  arrested  in  Macon, 
Bibb  county,  about  a  week  or  two  after  the 
shooting.  A  negro  detective,  who  had  been 
for  many  years  connected  with  the  sher- 
iCTs  ofllce  of  that  county,  testified  that  he 
and  a  deputy  sheriff  of  that  county,  Wil- 
liams, arrested  the  accused,  and  that  he  vol- 
untarily stated  to  the  detective  and  Williams 
"that  he  [the  accused]  was  present  at  the 
time  Mr.  Singley  was  shot  He  said  he  did 
not  do  the  shooting.  He  said,  if  he  did  run 
to  the  swamp,  he  did  not  do  the  shooting. 
He  said  he  was  there  with  his  father.  He 
did  not  say  when  he  went  to  the  place.  He 
said,  when  his  father  shot,  he  ran  to  the 
branch.  *  *  ^  He  said  that  he  and  his 
fftther  and  another  boy  were  present  I  dis- 
remember  whether  he  said  who  was  with 
him."  Williams  testified  in  reference  to  the 
same  conversation  between  himself  and  the 
accused  and  in  the  presence  of  the  detective 
as  follows:  "I  asked  him  [the  accused]: 
•Why  did  you  kill  that  white  man  up  there  T 
He  said:  *I  didn't  kill  him,  but  father  did.' 
He  said:  *I  ran  to  the  branch,  and  came  on 
to  Macon.'  He  said  he  did  not  do  it;  'fa- 
ther  did  the  shooting.'"     Another  witness 


testified  that  there  was  a  branch  near  the 
scene  of  the  homicide. 

No  evidence  was  introduced  by  the  ac- 
cused. He  made  the  following  statement  to 
the  jury:  "I  don't  know  anything  about  this 
killing  I  am  charged  with.  I  was  at  home, 
and  didn't  know  about  it  at  all.  I  have  got 
some  witnesses  to  show  I  did  not  know  any- 
thing about  it  until  afterwards.  The  hotel 
closed,  and  I  left  for  home.  I  want  witness- 
es to  show  where  I  was.    They  know." 

There  was  a  verdict  of  gnilty,  with  rec- 
ommendation to  life  imprisonment  The  ac- 
cused moved  for  a  new  trial,  which  being  re- 
fused, he  excepted. 

O.  M.  Duke,  of  Flovilla,  and  J.  A.  King, 
W.  E.  Watkins,  R.  W.  Mays,  and  H.  M. 
Fletcher,  all  of  Jackson,  for  plaintiff  in  er- 
ror. J.  W.  Wise,  Sol.  Gen.,  of  FayetteviUe, 
and  T.  S.  Felder,  Atty.  Gen.,  for  the  Stete. 

FISH,  O.  J.  (after  stating  the  facts  as 
above).  [1]  1.  One  of  the  grounds  of  the 
motion  for  new  trial  is  tliat  the  court  erred 
in  instructing  the  jury  as  follows:  "An  ad- 
mission, as  applied  to  a  criminal  case,  is  the 
statement  made  by  the  defendant  of  a  fact 
or  facts  pertinent  to  the  issue,  or  [and?] 
tending  in  connection  with  other  facts  or 
circumstances,  to  prove  the  guilt  of  the  ac- 
cused, but  which  of  itself  is  not  enough  to 
authorize  a  conviction."  The  errors  assigned 
upon  this  instruction  are  that  it  "is  not  a 
correct  definition  of  an  admission  and  is  not 
a  correct  statement  of  the  law;  further,  it 
is  error  to  charge  on  admissions.  Admis- 
sions apply  to  civil  cases;  confessions,  to 
criminal  cases.  The  law  is  stricter  on  the 
sufficiency  and  admissibility  of  confessions 
than  for  admissions."  Immediately  follow- 
ing the  instruction  above  quoted,  the  court 
charged  as  follows:  "If  the  jury  believe  any 
admission  was  made  by  the  defendant  in  this 
case  as  to  any  fact  or  facts  illustrating  his 
guilt  or  innocence,  you  may  consider  the 
same  in  connection  with  and  in  the  light  of 
any  other  facts  bearing  upon  the  guilt  or  in- 
nocence of  the  accused,  and  from  all  the  evi- 
dence given,  and  considering  the  defendant's 
statement,  determine  the  guilt  or  innocence 
of  the  accused.  I  charge  that  all  admissions 
should  be  scanned  with  care  and  received 
with  great  caution.  An  admission,  uncor- 
roborated by  other  evidence,  is  not  sufficient 
to  justify  a  conviction.  An  admission  Is  a 
circumstance  which  requires  the  aid  of  testi- 
mony to  authorize  a  reasonable  conclusion  of 
guilt."  The  instruction  is  not  erroneous  for 
any  of  the  reasons  assigned,  especially  when 
considered  in  connection  with  the  charge 
which  immediately  followed  it,  as  above  set 
forth.  Ransom  v.  State,  2  Ga.  App.  826  (2), 
59  S.  E.  101. 

[2]  2.  The  motion  assigns  error  upon  the 
following  excerpt  from  the  charge:  "A  con- 
spiracy may  be  defined  as  a  combination  or 
agreement  between  two  or  more  persons  to 
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do  an  unlawful  act    Whether  or  not  there 
was  a  conspiracy  in  this  case  is  for  yon  to 
decide  from  the  evidence.    The  existence  or 
nonexistence  of  a  conspiracy  or  common  in- 
tent may  be  established  by  proof  of  acts  and 
conduct,  or  by  proof  of  express  agreements, 
if  any.     If  you  determine  that  there  was  a 
conspiracy  between  two  or  more  persons  to 
do  the  act  alleged  in  the  indictment,  then  I 
charge  you  that  any  act  done  in  pursuance 
of  that  agreement,  by  any  one  of  the  persons 
to  the  agreement,  is  the  act  of  both  or  all, 
If  done  within  the  scope  of  the  agreement 
If  you  believe  that  there  was  a  conspiracy 
or  common  Intent  between  the  defendant  and 
another  or  others  to  do  the  unlawful  act 
charged  In  the  indictment,  then  I  charge  you, 
If  one  of  the  others  to  the  conspiracy  or  com- 
mon Intent  if  there  was  such,  did  the  act 
alleged    in   the   Indictment    that   is,    killed 
Jesse  Singley,  and  the  defendant  stood  by, 
aiding,  assisting,  and  abetting  the  act  to  be 
done,  then  he  would  be  guilty  of  the  act  that 
the  one  who  struck  the  fatal  blow  would  be 
guilty  of."    The  exception  to  this  charge  Is 
that  there  was  no  evidence  to  authorize  the 
charge  on  the  subject  of  conspiracy.     The 
exception  Is  not  meritorious.     A  conspiracy 
may  be  shown  by  circumstantial  as  well  as 
by  direct  evidence.    Weaver  v.  State,  135  Ga. 
317,  69  S.  E.  4S8,  and  citations.    The  circum- 
stances in  evidence  were  amply  sufficient  to 
authorize  a  fair  inference  by  the  jury  that 
the  accused  and  his  father,  Bill  Turner,  and 
perhaps  others  conspired  to  shoot  Jesse  Sing- 
ley  and  others  who  were  with  htm  at  the 
time  they  were  fired  on.    There  was  evidence 
tmidlng  to  show  that  Bill  Turner,  the  accus- 
ed, and  probably  one  or  more  of  his  brothers, 
had  no  good  feeling  towards  the  white  men 
on  account  of  the  incidents  which  occurred 
In  the  afternoon,  and  as  set  forth  in  the 
statement  of  facts  preceding  this  opinion. 
Bill  Turner,  with  several  other  parties,  he 
being  armed  with  a  loaded  rifle,  was  seen, 
a  few  minutes  prior  to  the  homicide,  ^oing 
in  the  direction  where  it  occurred.    It  was  at 
night  and  Singley  and  those  with  him  were 
fired  upon  in  the  dark,  and  from  a  field  near 
the  road  which  Singley  and  his  party  were 
traveling ;   six  shots  being  fired  at  them.    In 
fact  Singley  was  assassinated  from  ambush. 
The  accused,  when  leaving  the  place,  some 
10  or  20  minutes  after  the  shooting,  was  ac- 
costed and  asked:  "What  are  you  doing  here, 
and  where  are  you  going?    You  had  better 
get  away  from  here.    They  will  kill  you  for 
shooting  that  way."    And  he  replied:   *'I  am 
going  now."    Moreover,  be  admitted  that  he 
was  present  when  the  shooting  occurred,  and 
that  his  father  did  the  shooting,  and  that  he, 
the  accused,  did  not  shoot    He  fied,  and  went 
to  the  city  of  Macon,  where  he  was  subse- 
quently arrested.    If  he  were  with  his  father 
when  the  latter  shot  from  ambush  and  killed 
Singley,  a  very  strong  Inference  arises  from 


that  fact  that  he  was  acting  In  concert  with 
his  father  in  the  latter's  purpose  to  assas- 
sinate Singley,  or  some  of  them  who  accom- 
panied him.  There  was  no  evidence  that  the 
accused  attempted  to  dissuade  his  father 
from  shooting,  and  from  the  facts  and  cir- 
cumstances in  evidence  the  jury  might  fair- 
ly infer  that  he  was  there  aiding  and  abet- 
ting his  father  in  what  he  did. 

[3]  8.  Complaint  is  also  made  that  the 
court  erred  in  permitting  Lane  to  answer  the 
following  question:  "What  happened,  if  any- 
thing, that  evening?"  The  answer  being: 
**They  had  a  fuss  down  there."  And  in  per- 
mitting the  same  witness  to  answer  the  ques- 
tion: "Who  had  a  fuss?"  The  answer  being: 
"J.  C.  Turner  and  his  next  brother."  These 
questions  and  answers  were  objected  to  as 
being  Irrelevant  Granting  their  irrelevancy, 
it  is  obvious  that  these  questions  and  an- 
swers alone  were  not  harmful  to  the  accused. 

[4]  4.  The  only  other  grounds  of  the  mo- 
tion are  that  the  verdict  was  contrary  to  law 
and  the  evidence,  and  without  evidence  to 
support  it  In  our  opinion,  there  was  evi- 
dence to  authorize  the  verdict  and  the  court 
did  not  err  in  refusing  a  new  trial. 

Judgment  affirmed.  AU  the  Justices  con- 
cur. 


(138  Gte.  S17) 
DURHAM  ▼.  STATE. 
(Supreme  Court  of  Georgia.     Nov.  13,  1912.) 

(Syllalw  Ip  the  Court,) 

1.   WiTNESSBB    (I    270*)— CaOBS-EZAiaNATION 

—Irrelevant  Matters. 

Upon  the  Irial  of  one  indicted  for  murder, 
there  was  no  error  in  refusing  to  allow  coun- 
sel for  the  defendant  on  cross-examination  to 
aslE  a  witness  for  the  state,  *'You  tried  to  lie 
about  that  once  when  the^  tried  Elmo  Morgan 
and  sent  him  up?"  This  was  not  a  proper 
form  of  question,  nor  did  it  indicate  an  answer 
which  would  have  been  admissible ;  nor  was 
this  aided  by  the  statement  on  the  part  of  coun- 
sel for  the  defendant  that  at  a  former  trial  of 
a  different  defendant,  which  involved  the  same 
issue,  the  witness  had  "undertaken  to  testify 
differently."  If  the  witness  testified  differently 
as  to  a  material  matter,  this  might  be  provable 
for  the  purpose  of  impeachment ;  but  whether 
he  "tried  to  lie,"  or  had  undertaken  to  testify 
differently,  was  irrelevant 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  926,  955-957;   Dec.  Dig.  S  270,*] 

2.  Motion  for  New  Trial. 

The  charge  of  which  complaint  was  made 
in 'the  second  ground  of  the  amended  motion  for 
a  new  trial  was  that  which  was  affirmed  in 
Mann  v.  State,  124  Ga,  760,  53  S.  E.  324,  4 
L.  R.  A.  (N.  S.)  934. 

(a)  The  ruling  in  the  preceding  headnote  like- 
wise covers  the  charge  of  which  complaint  was 
made  in  the  third  ground  of  the  motion  for  a 
new  trial. 

3.  Criminal  Law  (S  922*)— Instructions. 

Where^  upon  the  trial  of  one  charged  with 
murder,  neither  of  bis  counsel  in  argument  to 
the  jury  contended  that  he  should  be  found  not 
guilty,  and  one  of  them,  who  was  the  leading 
counsel,  distinctly  stated  to  the  jury  that  he 
conceded,  under  the  law  and  facts,  that  the  de- 
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fendant  was  guilty  of  volnntary  manslanghter, 
and  that  he  ought  to  be  found  guilty  of  that 
offense,  and  not  of  the  offense  of  murder,  and 
where,  before  beginning  his  charge,  the  court 
called  the  leading  counsel  for  the  defendant  to 
the  judge's  stand  and  asked  him  if  he  wanted 
any  instructions  given,  except  in  regard  to  mur- 
der and  manslaughter,  and  received  a  negative 
answer,  it  furnished  no  ground  for  a  new  trial 
that  the  judge  did  not  in  his  charge  giro  to  the 
jury  a  form  of  verdict  of  not  guilty,  or  state 
that  the  jury  could  so  find.  Steed  v.  State,  123 
Ga.  569,  61  S.  E.  627. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  |{  2210-2218;  Dea  Dig.  | 
922.*] 

4.  CBiMiNAL  Law   (|  922*)  — New   Trial  — 

Harmless  Error. 

When  considered  In  connection  with  the 
entire  charge,  none  of  the  excerpts  of  which 
complaint  is  made  furnished  ground  for  a  re- 
versal. 

(a)  Inaccnracies  in  a  charge,  which  are  more 
favorable  to  a  defendant  than  a  correct  state- 
ment of  the  law  would  be,  furnish  no  ground 
for  a  new  trial  on  his  behalf. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2210-2218;  Dec.  Dig.  | 
922.*] 

6.  SuFnoiXNCT  OF  Evidence. 

The  verdict  was  supported  by  the  evidence. 

Error  from  Superior  Court,  Greene  Coun- 
ty; J.  B.  Park,  Judge. 

Henry  Durham  was  convicted  of  homicide, 
and  brings  error.    Affirmed. 

Lewis,  Davison  ft  Lewis,  of  Greensboro* 
for  plaintiff  in  error.  Jos.  B.  Pottle,  Sol. 
Gen.,  of  Mllledgevllle,  and  T«  S.  Felder, 
Atty.  Gen.,  for  the  State. 

LUMPKIN,  J.  Judgment  aiOrmed.  All 
the  Justices  concur. 


(138  Ga.  815) 

PHILLIPS  V.  STATE. 
(Supreme  Court  of  Georgia.     Nov.  13,  1912.) 

(Syttahus  hy  the  Court.) 

1.  Criminal  Law  (|  829*)— New  Trial— Re- 
fusal OF  Requests  for  Instructions. 

In  so  far  as  the  request  to  charge  correctly 
stated  the  law,  it  was  fully  and  fairly  covered 
by  the  instructions  given  the  jury  on  the  sub- 
ject indicated  in  the  request.  Accordingly  the 
refusal  to  charge  as  requested  was  not  cause 
for  a  new  trial.  Among  the  many  cases  so 
holding  are  Owens  v.  State,  120  Ga.  205,  47 
S.  E.  613,  and  Perdue  v.  State,  126  Ga.  112, 
54  S.  E.  820. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2011 ;   Dec  Dig.  |  829.*] 

2.  Criminal   Law    (I   956*)  — Nbw  Trial  — 
Newly  Discovered  Evidence— Affidavits. 

"If  the  newly  discovered  evidence  [urged  as 
a  ground  for  new  trial]  is  that  of  witnesses,  af- 
fidavits as  to  their  residence,  associates,  means 
of  knowledge,  character,  and  credibility  must  be 
adduced."  Civil  Code  1910,  «^6086.  If  for  no 
other  reason,  there  was  no  abuse  of  discretion 
in  refusing  a  new  trial  in  this  case,  in  the  ab- 
sence of  such  aflSdavits.  Grant  v.  State,  97 
Ga.  789,  791,  25  S.  E.  399. 

[Ed.  Note. — For  other  cases,  see  Criminal 
1a w,  Cent  Dig.  {|  2373-2391;  Dec.  Dig.  | 
056.*] 


3.  Sufficiehct  of  Evidencb. 

The  evidence  authorized  the  verdict  and 
the  court  did  not  err  in  refusing  a  new  trial. 

Error  from  Superior  Qourt,  Tift  Goonty; 
W.  E.  Thomas,  Judge. 

John  Phillips  was  conricted  of  crime,  and 
brings  error.    Affirmed. 

B.  E.  Dinsmore,  of  Tifton,  for  plaintiff  in 
error.  J.  A.  Wilkes,  SoL  Gen.,  of  Moultrie, 
and  T.  S.  Felder,  Atty.  Gen.,  for  the  State. 

FISH,  G.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(138  Oa.  796) 

STEWART  BROS,  et  al  ▼.  RANDALL  BROS. 
(Supreme  Court  of  Georgia.     Oct  17,  1912.) 

(8ynahu9  ly  the  Court.) 

1.  Appeal  and  Error   (|  564*)— Acknowl- 
edgment OF  Service— EFFEcr. 

**Wliere  counsel  aclcnowledgea  service  upon 
a  bUl  of  exceptions,  such  acknowledgment  shall 
be  held  to  be  a  complete  waiver  of  all  defects 
in  the  service  which  the  counsel  Mlgning  it  is 
legally  competent  to  waive,  whether  such  sign- 
ing is  done  before  or  after  the  signing  of  the 
writ  of  error,  unless  counsel  in  the  entry  of  ac- 
knowledgment distinctly  and  specifically  states 
that  it  is  not  to  be  construed  as  waiving  Bom« 
particular  defect  then  pointed  out  by  him." 
Acts  1911,  p.  150,  S  4. 

<a)  Accordingly,  where  a  bill  of  exceptions 
was  certified  on  December  27,  1911,  and  the 
foUowing  acknowledgment  of  service  was  sign- 
ed  bv  counsel  for  defendant  in  error:  **Due 
and  legal  service  of  the  within  bill  of  excep- 
tions acknowledged;  copy  and  all  other  and 
further  notice   or  service   waived;    this   29th 

day  of  1  1911"— the  writ   of  error  will 

not  be  dismissed  upon  the  ground  that:  *'It 
does  not  appear  on  the  original  bill  of  excep- 
tions when  service  was  waived  or  admowledged 
by  counsel  for  defendant  in  error.  No  date 
appears  when  service  was  waived  or  acknowl- 
edged." 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  2501>2506,  2555-2559; 
Dec.  Dig.  I  564.*^] 

2.  Mechanics'  Lieivb  (|  260*)— Proceedings 
la  Perfect— Recording  Claik. 

The  court  did  not  err  in  refusing  to  grant 
a  nonsuit. 

(a)  It  was  not  cause  for  nonsuit  that  most 
of  the  items  in  the  account  for  material  al- 
leged to  h&ve  been  furnished  by  plaintiffs  for 
the  construction  of  the  building  bore  date  more 
than  three  months  before  the  date  of  record- 
ing the  claim  for  lien;  it  appearing  that  some 
of  the  later  items  of  the  account  were  dated 
within  three  months  from  the  date  of  the  rec- 
ord, and  there  being  evidence  tending  to  show 
.that  the  whole  amount  was  covered  by  one  and 
the  same  contract  between  the  plaintiffs  and 
the  contractor.  New  Ebenezer  Ass'n  v.  Gresa 
Lumber  Co.,  89  Ga.  125,  14  S.  E.  892. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  U  456,  458-468;  Dec  Dig. 
§  200.*] 

3.  Appeal    and    Error    (f    730^) — ^Absion- 
MENT8  OF  Error— Sufficiency. 

The  action  was  brought  by  materialmen 
against  a  contractor  and  the  owners  of  certain 
realty,  for  the  price  of  certain  material  al- 
leged to  have  been  furnished  to  the  contractor 
and  used  in  the  erection  of  a  building  on  the 
land  of  the  other  defendants,  and  to  establish 


•For  other  caMs  se«  lamo  topic  and  section  NUMBBR  In  Doc  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexi 


Ga.) 


HETiM8  T.  STATB 


853 


a  lien  on  the  premises  for  such  material.  The 
court  inBtructed  the  jury  aa  follows:  "You  are 
not  concerned  with  whether  or  not  Sebert  (the 
contractor]  finally  finished  the  contract  with 
these  people.  Whether  he  abandoned  it  or 
not  is  immateriaL  as  between  Randall  Bros, 
[the  plaintiffs]  ana  these  people  [the  other  de- 
fendants]. To  set  up  this  lien,  whether  or 
not  Randall  Bros,  furnished  this  material  is 
the  question  that  you  look  to.'*  The  only  as- 
signment of  error  upon  this  charge  was  that 
it  was  erroneous.  Whether  th^  completion  of 
his  contract  by  the  contractor  was  material  or 
not  might  depend  upon  the  evidence  in  the 
case.  The  extract  from  the  charge  excepted 
to  does  not  purport  to  be  a  statement  of  an 
abstract  principle  of  law,  but  simply  amounts 
to  an  instruction  that  under  the  evidence  in 
this  particular  case  it  was  immaterial  whether 
the  contractor  had  completed  his  contract.  So 
treated,  a  general  assignment  of  error  upon  it 
presents  no  point  for  adjudication.  (Bvans, 
R  J.,  and  Lumpkin,  J.,  dissent  from  this  ml- 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Ii  301^-3016;  Dec.  Dig.  | 
730.*] 

4.  Evidence  (|  317*)— Heabsay  Evidence— 

Admissibility. 

The  court  erred  in  permitting  an  employ^ 
of  the  plaintiffs  to  testify  that  the  contractor 
informed  him  that  the  material  bought  from 
the  plaintiffs  was  to  be  used  in  constructing 
the  building  upon  which  plaintiffs  sought  to 
establish  a  lien.  This  evidence  was  objected 
to  by  the  owners  of  the  building,  upon  the 
ground  that  they  were  not  present  when  the 
contractor  made  such  statement.  Tlie  evidence 
in  behalf  of  the  plaintiffs,  tending  to  show  that 
the  material  that  was  sold  to  the  contractor 
went  into  the  building,  was  not  at  all  conclu- 
rive,  and  the  error  in  the  admission  of  the 
hearsay  testimony  above  referred  to  was  cause 
for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  ff  U74-1192;   Dec  Dig.  S  317,*) 

5^  New  Tuial  (§  128*)— Psooebdznob  to 
Pbocube— Motion. 

The  ground  of  the  motion  for  new  trial, 
complaining  of  the  admission  of  two  letters 
of  given  dates,  written  by  the  contractor  to 
the  plaintiffs,  was  not  well  taken,  for  the  rea- 
son that  neither  the  letters  nor  the  substance 
of  their  contents  was  set  forth  in  tbc  motion. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §§  257-262;   Dec.  Dig.  §  128.*] 

6.  Evidence  (8  183*)— Best  and  Secondary 
Evidence — Grounds  foe  Aduitting  Sbo- 
ONDABY  Evidence. 

There  was  evidence  tending  to  show  that 
the  contract  between  the  contractor  and  the 
owners  for  the  erection  of  the  building  hnd 
been  carried  to  another  state  by  the  contractor, 
and  was  there  in  his  possession  at  the  time 
of  the  trial;  therefore  it  was  not  error  to  ad- 
mit parol  evidence,  offered  by  the  plaintiffs,  as 
to  the  terms  of  the  instrument 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S|  605-637;    Dec  Dig.  |  1S3.*J 

7.  Appeal  and  Erbob  (§  664* )— Presenting 
Questions  in  Tbial  Coubt— Rulings  on 

Pleading. 

There  is  a  recital  in  the  bill  of  exceptions 
that  a  demurrer  to  the  petition  "came  on  for 

a  bearing  on  the  * day  of  ,  19 — , 

and  after  argument  on  the  same  it  was  over- 
ruled"; that  plaintiffs  in  error  presented  to 
the  judge  exceptions  pendente  lite  to  such  rul- 
ing, which  were  duly  certified  and  ordered 
filed  as  part  of  the  proceedings  in  the  case; 
that  such  exceptions  pendente  lite  were  re- 
corded  on   the   minutes   of   the   court  as   pro- 

«For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Key-No.  Sorios  A  Rop'r  Indexes 
76  S.B.— 23 


vided  by  law;  and  that  error  is  assigned  upon 
such  exceptions  pendente  lite.  Counsel  for 
plaintiffs  in  error  in  this  court  suggested  a 
diminution  of  the  record,  in  that  it  did  not 
contain  the  exceptions  pendente  lite;  where- 
upon this  court  ordered  the  clerk  of  the  trial 
court  to  send  up  a  certified  copy  of  the  ex- 
ceptions pendente  lite.  In  response  to  such 
order  the  clerk  certified  that  no  exceptions  pen- 
dente lite  were  on  file  in  his  oifice,  that  he 
had  no  recollection  that  any  were  ever  filed 
therein,  and  that  there  is  no  record  of  any  ex- 
ceptions pendente  lite  in  the  case  in  his  office. 
It  appears  from  the  record  that  the  case,  was 
tried  in  the  superior  court  on  March  23,  lOll* 
and  that  the  motion  for  new  trial  was  heard 
on  December  15,  1911.  The  bill  of  exceptions 
was  certified  on  December  27th  thereafter. 
It  follows  that  in  the  absence  of  exceptions 
pendente  lite,  duly  filed  and  preserving  the 
point  as  to  the  oyerruling  of  the  demurrer  to 
the  petition,  the  assignment  of  error  on  that 
point  in  the  bill  of  exceptions  came  too  late; 
and  accordingly  this  court  cannot  decide  wheth- 
er the  trial  judge  erred  in  oyerruling  the  de- 
murrer. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2501-2506,  2555-2559; 
Dec.  Dig.  S  564.*! 

Error  from  Superior  Court,  Douglas  Coun- 
ty;   Price  Edwards,  Judge. 

Action  by  Randall  Bros,  against  Stewart 
Bros,  and  others.  Judgment  for  plaintiffSi 
and  defendants  bring  error.    Reversed. 

J.  H.  McLarty,  of  Douglasville^  and  J.  S. 
James,  of  Atlanta,  for  plaintiffs  in  error. 
J.  R.  Hutcheson  and  W.  L.  Roberts,  both  of 
Douglasyllle,  tor  defendants  in  error. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur,  except  BVANS,  P.  J.,  and 
LUMPKIN,  J.,  dissenting. 

BVANS,  P.  J.,  and  LUMPKIN,  J.,  dissent 
from  the  proposition  stated  in  the  third 
headnote.  They  think  that  the  assignm^it 
of  error  upon  the  charge  therein  quoted  Is 
sufficient  to  raise  a  question  for  decision  by 
this  court,  and  that  it  Is  error  to  decline  to 
pass  upon  it 


(138  Ga.  826) 
HELMS  ▼.  STATE. 
(Supreme  Court  of  Geoigia.     Nov.  13,  1912.) 

(Syllabus  hy  the  Court,) 

1.  Criminal  Law  (S  364^)— Bvidencb  —  Res 

GESTiE. 

Threats  made  shortly  before  a  homicide  by 
a  defendant  to  kill  the  sister  of  the  deceased, 
to  whom  she  immediately  fled  for  protection, 
are  admissible  in  evidence  as  res  gestae  and  a 
part  of  the  whole  transaction,  and  as  showing 
the  state  of  mind  of  the  defendant  toward  the 
sister,  about  whom  the  killing  occurred. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Ivaw,  Cent  Dig.  §§  805,  808-810,  813,  81^- 
818;  Dec.  Dig.  I  364.*  ] 

2.  Criminal  Law  (§  364*>— Bvidbncb  —  Rxs 

Gest^. 

On  the  trial  of  one  charged  with  murder, 
it  is  not  error  to  allow  a  witness  for  the  state 
to  testify  as  to  threats  made  by  the  accused 
about  a  week  before  the  homicide,  after  having 
a  difficulty  with  the  sister  of  the  deceased,  with 
whom  the  accused  lived,  and  the  killing  occurred 
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at  the  home  of  the  deceased,  where  the  sister 
had  fled  for  protection;  the  testimony  com- 
plained of  being  as  follows:  "I  think  about  a 
week  before  the  killing.  He  came  to  the  house 
that  night,  and  I  asked  him  where  was  I^ura 
[the  sister  of  the  deceased],  and  he  said  they 
had  had  a  fuss,  and  he  jumped  on  her  and  beat 
her.  And  he  said  he  reckoned  she  would  be 
back  and  cook  supper.  And  I  said,  *If  she  don't 
come  back,  will  you  go  after  her?'  And  he 
said,  1  don't  know,  sir.'  And  I  said,  'You 
had  better  stay  away  from  over  there.'  And 
he  said,  'If  ever  I  do  go  after  her,  and  they 
don't  let  her  come,  I  wiU  kill  somebody,  or  get 
killed,  one.'  '* 

[£)d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  806,  808-810,  818,  816- 
818;    Dec  Dig.  S  364.*] 

8.  Criminal  Law  (I  814*)~Instbugtion8  — 
Evidence  to  Sustain. 

The  charge  complained  of  in  the  sixth 
ground  of  the  motion,  relative  to  the  right  of 
the  deceased  to  defend  his  sister  from  an  as- 
sault upon  her  by  the  accused,  was  not  open  to 
the  objection  that  there  was  no  evidence  upon 
which  to  base  it 

[Eld.  Note.—- For  other  cases,  see  Criminal 
Law,  Cent  Dif.  |5  1821,  iSs,  1839.  1860, 
1865,  1883,  1890,  1924,  1979-1985,  1987 ;  Dec. 
Dig.  I  814,*] 

4.  Criminal  Law  (|  1192^)— Sbcond  Tbiai/— 
Law  of  the  Case. 

Where  this  court,  on  a  former  review  of 
the  case,  held  that  the  evidence  did  not  author- 
ize a  charge  on  manslaughter,  and  where  the 
evidence  on  the  second  trial  was  substantially 
the  same  as  on  the  former,  there  was  no  error 
in  omitting  to  charge  on  the  law  of  manslaugh- 
ter. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3231-3240;  Dec  Dig.  S 
1192.»] 

5,  6.  Criminal  Law  (|  822*)— Instruotionb 
— Rbabonablv  Doubt. 

On  the  trial  of  one  charged  with  murder, 
an  instruction  given  the  jury  that  "if,  after 
investigating  all  the  facts  and  circumstances 
in  this  case,  you  are  satisfied  by  a  preponder- 
ance of  the  testimony  in  the  case,  or  if  you 
have  a  reasonable  doubt  on  that  question,  that 
the  defendant  was  acting  in  self-defense,  or 
against  one  who  was  manifestly  intending  by 
violence  or  surprise  to  commit  a  felony  on  his 
person,  the  defendant  would  be  justifiable,"  is 
inaccurate  and  not  applicable  to  a  criminal 
case  in  its  reference  to  a  "preponderance  of  the 
testimony*';  but  this  will  not  require  a  new 
trial,  where  the  charge,  taken  as  a  whole, 
clearly  shows  that  the  judge  correctlv  instruct- 
ed the  jury  as  to  the  rule  applicable  to  the 
evidence  in  criminal  cases. 

[fi>d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fij  1990,  1991,  1994,  1996, 
8158;    Dec  Dig.  I  822.*] 

7   Criminal  Law  (I  922*)— Instructions  — 
Failure  to  Request. 

Where  the  court  gives  in  charge  to  the 
juij  the  principles  of  law  with  respect  to  the 
right  of  a  slayer  to  kill  in  order  to  prevent  the 
commission  of  a  felony,  the  failure  to  define  the 
term  "felony,**  as  used  in  such  charge,  in  the 
absence  of  a  request  to  give  such  definition,  is 
not  error  requiring  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Taw.  Cent  Dig.  H  2210-2218;  Dec.  Dig.  § 
922.*] 

8.  Homicide   (|   250*)— Evidence  —  Suffi- 

CUBNCT. 

The  verdict  Is  amply  supported  by  the  ev- 
idence. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  ||  515^17;    Dec.  Dig.  f  250.*] 


Error  from  Superior  Court,  Jasper  Coun- 
ty;   J.  B.  Park,  Judge. 

Loyd  Helms  was  convicted  of  murder,  and 
brings  error.     Affirmed. 

See,  also,  136  6a.  799,  72  S.  H  246. 

A.  S.  Thurman,  of  Montlcello,  for  plain- 
tiff in  error.  Jos.  E.  Pottle,  Sol.  Gen.,  of 
Milledgeville,  and  T.  a  Felder,  Atty.  Gen., 
for  the  State. 

HILL,  J.  [1]  1.  The  fourth  assignment  of 
error  was  because  the  court  admitted  cer- 
tain evidence  of  Laura  Greer,  a  witness  for 
the  state,  who  was  permitted  to  testify  as  to 
certain  transactions  between  the  witness  and 
the  defendant  at  the  house  where  she  and 
the  defendant  lived,  "which  took  place  a 
considerable  time  before  the  homicide,  and 
from  a  mile  to  a  mile  and  a  half  from  the 
scene  of  the  homicide.*'  The  evidence  ob- 
jected to  was  as  follows:  "At  my  house,  be- 
fore my  brother  was  killed,  Loyd  came, 
and  he  said,  'Open  the  door,*  and  he  come 
on  In  with  his  shoes  In  his  hands,  and  he 
asked  me  If  supper  was  ready,  and  I  told 
him,  'Yes.'  He  said,  was  there  any  water. 
And  I  said  I  brought  some  about  sundown. 
And  he  said  he  was  going  to  the  spring,  and 
come  back,  and  kill  me,  a  son  of  a  bitch.  At 
that  time  I  was  home  In  bed;  had  pulled  my 
clothes  off.  The  door  was  buttoned.  He  had 
a  knife  In  his  hands.  I  was  on  the  bed  when 
he  came  In.  He  was  on  one  side  of  the  bed, 
and  the  shelf  was  on  the  other.  The  knife 
was  open.  He  then  left,  and  I  went  out  of 
the  back  door  to  my  mother's,  about  a  mile.'* 
It  Is  urged  that  this  evidence  was  not  rel- 
evant to  the  Issues  involved,  was  not  mate- 
rial, and  was  not  a  part  of  the  res  geste, 
and  also  because  these  facts  were  not  com- 
municated to  the  deceased,  who  was  a  broth- 
er of  the  witness,  and  that  It  was  calculated 
to  prejudice  the  minds  of  the  jury  against 
the  defendant,  and  was  In  no  way  connected 
with  the  homicide.  This  evidence  was  prop- 
erly admitted  for  the  consideration  of  the 
jury,  as  a  part  of  the  res  gest®,  and  as 
showing  the  state  of  mind  of  the  defendant 
just  prior  to  the  homicide,  and  as  a  part  of 
the  entire  transaction;  and  the  objections 
urged  to  It  are  not  well  founded. 

Other  evidence  In  the  record  shows  that 
almost  Immediately  after  making  these 
threats  against  the  witness,  who  was  a  sis- 
ter of  the  deceased,  the  defendant  followed 
closely  after  her  to  the  home  of  her  mother 
and  brother,  whither  she  had  fled  for  protec- 
tion. On  his  arrival  there,  the  defendant 
said  (according  to  Sue  Greer,  the  mother  of 
the  witness,  and  who  also  lived  with  the 
deceased),  "I  come  to  kill  or  get  killed,  or 
have  'nigger'  [as  he  called  witness*  daugh- 
ter] out  of  there."  Laura  Greer,  the  wit- 
ness whose  testimony  Is  objected  to,  testi- 
fied substantially  to  the  same  effect  Mr. 
Hugh  Barnes,  with  whom  Laura  Greer,  the 
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witness,  and  the  defendant,  lived,  testified 
that,  '*about  a  week  before  Good  was  killed, 
Loyd  came  up  to  my  house  one  night  and 
I  asked  him  where  was  Laura.  He  said 
they  had  a  fuss,  he  Jumped  on  her  and  beat 
her,  but  that  he  reckoned  she  would  be  back 
to  cook  supper.  And  I  said,  'If  she  don't 
come  back,  will  you  go  after  her.'  And  he 
said,  1  don't  know,  sir.*  ^  And  I  said,  'You 
had  better  stay  away  from  over  there.'  And 
he  said,  'If  I  ever  do  go  after  her,  and  they 
don't  let  her  come,  I  will  kill  somebody,  or 
get  killed,  one.'  We  were  talking  about  her 
going  to  her  mother's."  These  declarations 
show  the  state  of  mind  of  the  defendant 
towards  the  witness  Laura  Greer,  and  also 
towards  the  members  of  her  family,  includ- 
ing the  deceased,  upon  whom  the  witness  had 
a  right  to  rely  for  protection.  The  declara- 
tions complained  of  were  uttered  just  long 
enough  in  point  of  time  before  the  homicide 
to  allow  the  defendant  to  go  from  the  home 
of  Laura  Greer,  where  they  were  made,  to 
the  spring,  and  from  there  to  the  home  of 
the  deceased,  where  the  homicide  occurred. 
It  will  thus  be  seen  that  the  facts  and  cir- 
cumstances attending  the  killing  comprise 
one  continuous  transaction,  from  the  conver- 
sation with  Laura  at  her  home  to  the  time 
of  the  homicide.  In  6  Ekic.  of  Evidence, 
610  (B),  it  is  said:  "The  difficulties  between 
the  defendant  and  third  persons  immediately 
preceding  the  homicidal  act  or  assault,  which 
are  the  cause  or  occasion  of  the  fatal  diffi- 
culty, form  part  of  the  res  gestae;  but  they 
must  be  immediately  connected  in  some  way 
with  the  homicide  and  tend  to  explain  it." 
Sfee,  also,  Doyal  v.  State,  70  Ga.  134,  146  (4); 
Stiles  V.  State,  57  Ga.  183;  Johnson  ▼.  State, 
88  Ga.  203  (2),  14  S.  B.  208;  Revel  ▼.  State, 
26  Ga.  276  (4). 

In  the  case  of  Thomas  v.  State,  44  Tex. 
Cr.  R.  344,  72  S.  W.  178,  it  was  held:  "De- 
fendant, prosecuted  for  assault  with  intent 
to  murder,  had  used  threatening  language  to 
a  third  party  and  his  companion,  and  even 
drawn  a  knife,  because  he  was  refused  a 
bicycle.  Prosecutor  was  not  present  at  the 
time,  and  knew  nothing  of  this  altercation. 
A  few  minutes  afterwards,  at  a  place  some 
distance  therefrom,  prosecutor  joined  the 
third  party,  and  shortly  thereafter  they  over- 
took defendant,  who  attacked  the  third  par- 
ty with  rocks,  and,  in  attempting  to  prevent 
this  attack,  prosecutor  was  stabbed.  Held, 
that  evidence  of  the  original  altercation  was 
admissible  as  part  of  the  res  gestae."  In 
rendering  the  opinion  in  that  case  (44  Tex. 
Cr.  R.  345,  72  S.  W.  179),  Henderson,  J., 
said:  "It  occurs  to  us  that  all  of  this  testi- 
mony was  admissible  as  a  part  of  the  res 
gestte,  although  Beer  knew  nothing  of  it, 
but  simply  interfered  to  protect  his  friend 
from  an  assault,  when  he  himself  was  set 
upon  by  appellant,  and  severely  cut  and 
wounded.  The  state  had  a  right  to  this  evi- 
dence, as  showing  the  origin  of  the  difficulty 


— the  cause  of  the  assault  by  appellant  on 
Lee.    It  showed  appellant  in  the  wrong  from 
the  start,  and  while  the  original  transaction 
was  unknown  to  the  prosecutor,  Beer,  what 
he  did  know  and  see  when  appellant  assault- 
ed the  witness  Lee  authorized  him  to  inter- 
fere.    What  had  transpired  before  showed 
the   animus  which  actuated  appellant,   not 
only  with  reference  to  Lee,  but  with  refer- 
ence to  any  one  else  who  might  interfere  to 
prevent  him  from  assaulting  Lee.    This  was 
a  continuous  difficulty*  and  it  was  competent 
for  the  state  to  show  how  it  began.*'    See, 
also,  Rawlins  v.  State,  124  Ga.  57,  52  S.  B. 
1.     "EJvery   fact  or  circumstance  throwing 
light  upon  the  transaction  should  go  to  the 
jury,  and  especially  such  facts  as  show  mo- 
tive for  the  crime,  or  the  intent  with  which 
it  was  committed."    Doyal  v.  State,  70  Gfi. 
146.    And  see  Hunter  v.  State,  43  Ga.  484. 
[2]  2.  Error  is  assigned  on  admitting  in 
evidence,  over  objection  of  the  defendant,  the 
following    testimony    of    Hugh    Barnes:   "I 
think  about  a  week  before  the  killing.     He 
came  to  the  house  that  night    And  I  asked 
him  where  was  Laura,  and  he  said  they  had 
a  fuss,  and  he  jumped  on  her  and  beat  her. 
And  he  said  he  reckoned  she  would  be  back 
and  cook  supper.    And  I  said,  'If  she  don't 
come   back,   will   you   go   after   her.'     And 
he  said,   *I   don't  know,   sir.'     And  I  said, 
*You  had  better  stay  away  from  over  there.' 
And  he  said,  'If  ever  I  do  go  after  her,  and 
they  don't  let  her  come,  I  will  kill  somebody, 
or  get  killed,  one.' "    Under  the  ruling  made 
in  the  case  of  Harris  v.  State,  109  Ga.  280, 
281,  34  S.  E.  583,  this  testimony  was  clearly 
admissible.     In  that  case  Mr.  Justice  Cobb 
said:   "Complaint  is  made  in  the  motion  for 
a  new  trial  that  the  court  erred  in  not  rul- 
ing out  the  testimony  of  a  witness  for  the 
state,  to  the  effect  that  he  saw  the  accused, 
the  night  the  dance  took  place,  about  300 
yards  from  the  house  where  the  dance  was 
held,  and  about  30  minutes  before  the  homi- 
cide took  place;  that  when  witness  met  him 
he  had  a  pistol  in  his  hand;  that  he  was 
laughing  and  going  on,   and  said   'he   was 
going  to  get  him   a  man.'     Objection  was 
also  made  to  similar  testimony  of  another 
witness;   this  witness  stating  that  the  ac- 
cused said  to  him,  on  the  day  before  the 
homicide  occurred,  that  he  'was  gwine  over 
to  the  dance  and  get  him  a  negro.'    Objec- 
tion was  made  to  the  testimony  of  these  two 
witnesses,  on  the  ground  that  the  language 
used  by  the  accused  was  irrelevant,  as  it 
was  not  directed  against  any  particular  per- 
son, and  the  statement  made  to  the  witness 
first  above  referred  to  was  made  in  a  Jocu- 
lar and  not  in  a  vindictive  manner.    We  do 
not  think  there  was  any  error  in  refusing  to 
rule  out  this  testimony.    What  weight  it.  was 
entitled  to  was  a  question  entirely  for  the 
jury.    It  was  certainly  capable  of  being  un- 
derstood as  conveying  a  threat  to  kill  some 
person  who  was  expected  to  be  present  act 
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the  dance  on  the  night  the  homicide  took 
place.  The  statement  that  a  negro  had  tak- 
en his  woman,  that  he  was  going  to  the 
dance  to  get  him  a  negro,  coupled  with  the 
fact  that  he  was  present  at  the  dance,  that 
he  shot  and  killed  a  negro  about  a  woman, 
would  indicate  that  the  declarations  made 
had  some  connection  with  the  homicide 
charged  against  him."  See,  also,  HUon  t. 
State,  130  Ga.  482  (3),  61  S.  B.  14.  It  will 
be  noted  that  the  language  imputed  to  the 
defendant  in  the  present  case  was,  "If  ever 
I  do  go  after  her,  and  they  don*t  let  her 
come^  I  will  kill  somebody,  or  get  killed, 
one."  He  did  go  after  her,  according  to  the 
undisputed  testimony,  on  the  night  of  the  fa- 
tal rencounter,  and  her  brother,  who  was 
acting  as  her  protector,  did  object  to  his 
coming  into  the  house  after  her,  and  the  ac- 
cused did  kill  the  deceased.  The  evidence 
was  clearly  admissible,  and  it  was  for  the 
jury  to  say  what  weight  they  would  give  it 
It  might  well  be  understood  as  conveying  a 
threat  that,  if  any  one  "over  there"  at  her 
brother's  house  did  not  let  her  come  with 
the  defendant  when  he  went  after  her,  he 
would  kill  them. 

[3]  3.  Complaint  is  made  of  the  following 
charge  of  the  court:  "The  court  charges  you 
in  this  connection,  under  the  laws  of  the 
state  of  Georgia,  that  the  deceased  in  this 
case  had  a  right  to  protect  his  sister  from 
any  assault,  or  from  any  personal  assault  on 
the  part  of  the  defendant,  toward  his  sister ; 
but  as  to  whether  or  not  the  defendant  was 
attempting  to  make  an  assault  on  deceased's 
sister  is  entirely  a  question  of  fact  for  you 
to  settle."  The  error  assigned  is  that  there 
was  no  evidence  upon  which  to  base  the 
charge;  that  there  was  no  assault  made  by 
the  defendant  upon  the  sister  of  the  de- 
ceased, or  any  other  person,  at  the  house 
where  the  homicide  occurred.  We  think 
there  is  evidence  in  the  record  to  authorize 
the  charge.  One  of  the  witnesses  for  the 
state  testified  that  "the  first  thing  that  at- 
tracted my  attention  was  Laura  hollering 
when  she  came  up.  My  son  opened  the  door, 
and  she  came  in  saying,  'Don't  let  him  kill 
me,  Lordie,  Buddie.'  At  that  time  Loyd  was 
coming.  She  came  in  the  house,  and  it  was 
no  time  till  he  come.  I  was  lying  down  when 
Loyd  first  came  up,  and  he  said,  'I  come  to 
kill  or  get  killed,  or  have  "nigger"  out  of 
there.'  I  told  him,  *Loyd,  you  are  not  obliged 
to  come  here  that  way.' "  This  language 
manifestly  meant  that  the  defendant  would 
take  the  sister  of  the  deceased  at  the  cost 
of  his  own  life,  or  else  that  he  would  kill 
some  one  in  the  house  where  the  homicide 
occurred.  An  assault  Is  defined  to  be  "an 
attempt  to  commit  a  violent  Injury  on  the 
person  of  another."  Penal  Code,  §  95.  The 
brother  had  the  right  to  protect  his  sister, 
and  from  the  language  of  the  defendant  had 
a  right  to  Infer  that  he  would  carry  into 
execution  his  threat  to  assault  his  sister,  or 


take  the  life  of  some  one  In  the  house,  and 
to  do  whatever  was  necessary  to  prevent  it 
The  judge  properly  left  it  to  the  jury  to  say, 
under  the  evidence,  whether  the  defendant 
was  making  an  assault  on  the  sister  of  the 
deceased. 

[4]  4.  In  the  seventh  ground  of  the  amend- 
ed motion  for  a  new  trial,  error  is  assigned 
because  the  court  in  the  charge  to  the  jury 
stated  that  the  defendant  only  contended 
that  he  was  justified  in  his  actions  connect- 
ed with  the  homicide,  while  in  point  of  fact 
his  contention  was  that  under  the  state's  evi- 
dence he  was  justified  in  slaying  the  de- 
ceased under  the  circumstances  shown  by  it, 
and  that  in  no  event  could  the  defendant 
be  guilty  of  a  greater  offense  than  that  of 
voluntary  manslaughter,  under  the  evidence. 
As  to  the  latter  contention,  it  is  sufficient 
to  say  that  this  court  held,  when  the  case 
was  here  before— Helms  ▼.  State.  136  Ga. 
800(6),  72  S.  E.  246— that  "the  evidence 
did  not  authorize  an  instruction  on  the  law 
of  voluntary  manslaughter,"  and  the  evi- 
dence on  the  former  trial  was  substantially 
the  same  as  that  contained  in  the  record 
now  before  ns.  We  do  not  think  the  evi- 
dence in  the  present  case  authorized  the 
court,  in  stating  the  contentions  of  the  de- 
fendant, to  embrace  the  insistence  that  the 
defendant  could  be  guilty  of  no  greater  of- 
fense  than  manslaughter.  We  think,  by  ref- 
erence to  the  judge's  charge,  it  will  be  seea 
that  he  stated  the  contentions  of  the  defend- 
ant fairly,  under  the  evidence  in  this  case. 
After  stating  the  contentions  of  the  state, 
among  other  things  he  said:  '"The  defendant, 
on  the  other  hand,  contends  that  he  is  not 
guilty  of  any  offense."  Surely  this  is  broad 
enou^  to  cover  voluntary  manslaughter,  as 
well  as  murder,  and  the  defendant  cannot 
complain  of  the  charge  for  the  reason  he  as- 
signed. 

[S]  5.  The  court  gave  the  following  charge 
to  the  jury:  "The  court  charges  you,  in  this 
connection:  If  after  investigating  all  the 
facts  and  drcumstanoes  in  this  case,  you  are 
satisfied  by  the  preponderance  of  testimony 
in  the  case,  or  if  you  have  a  reasonable  doubt 
on  that  question,  that  the  defendant  was 
acting  in  self-defense,  or  against  one  who 
was  manifestly  intending  by  violence  and 
surprise  to  commit  a  felony  on  his  person, 
then  the  defendant  would  be  justifiable."  It 
is  complained  that  this  charge  of  the  court 
was  error.  Undoubtedly  it  was  Inaccurate 
to  charge  the  jury  as  to  the  preponderance 
of  testimony  in  a  criminal  case;  but,  when 
the  charge  of  the  court  is  taken  as  a  whole, 
it  will  appear  that  the  error  complained  of 
is  harmless,  because  the  jury  were  instruct- 
ed that  they  would  not  be  authorized  to  con- 
vict the  defendant  unless  they  were  satisfied 
of  his  guilt  beyond  a  reasonable  doubt,  and 
this  latter  instruction  was  repeated  several 
times.    Pressley  t.  State^  132  Ga.  66  (8),  68 
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8.  B.  784:  Gale  y.  Stote,  135  Oa.  851  (5),  09 
a  E.  537. 

[6]  6.  Complaint  la  made  of  the  follow- 
ing cliarge,  on  tbe  ground  that  it  puts  the 
burden  on  the  defendant  to  satisfy  the  jury 
that  his  defense  was  good,  while  the  law 
places  It  on  the  state  to  establish  the  guilt 
of  the  accused  beyond  a  reasonable  doubt: 
"But  you  would  haye  to  be  satisfied  that  he 
was  acting  in  self-defense — ^that  is,  in  a  bona 
fide  effort  to  protect  his  person  against  one 
who  manifestly  intended  by  ylolence  or  sur- 
prise to  commit  a  felony  on  his  person — ^and 
was  acting  under  an  honest  purpose  to  pro- 
tect himself  against  one  who  was  endeayor- 
ing  to  commit  a  felony  on  his  person."  The 
charge  complained  of  is  not  altogether  ac- 
curate; but,  taken  in  connection  with  the 
entire  charge,  we  do  not  see  how  it  could 
harm  the  defendant  The  court  had  fully 
and  repeatedly  instructed  the  Jury  that  the 
buiftlen  was  on  the  state  to  proye  eadi  and 
eyery  material  allegation  contained  in  the 
Indictment  beyond  a  reasonable  doubt  before 
the  defendant  could  be  conylcted,  and  we  do 
not  thinlc  that  a  reasonable  construction  of 
the  charge,  when  taken  as  a  whole,  would 
mean,  as  contended,  that  the  burden,  of  de- 
fense was  upon  the  defendant  by  a  p'repon- 
derance  of  the  testimony  beyond  a  reasonable 
doubt  See  Oale  y.  State,  135  .Qa.  351  (5), 
69  S.  E.  637. 

[7]  7.  The  last  special  assignment  of  er- 
ror excepts  to  the  failure  of  the  court  to 
define  the  term  ''felony."  It  is  insisted  that 
this  should  haye  been  done,  so  that  the  Jury 
could  have  known  and  determined  whether 
or  not  a  "felony"  was  about  to  be  committed 
by  the  deceased.  It  does  not  apiiear  that 
any  written  request  was  made  to  define  the 
term  "felony.*'  It  was  held  in  the  case  of 
Pickens  y.  State,  132  Ga.  46,  63  S.  E.  783, 
that  "the  failure  of  tlie  court  to  giye  in 
charge  the  legal  definition  of  the  term  'fel- 
ony' appearing  in  Penal  Code,  I  70,  which 
section  was  given  in  charge,  was  not  such 
error  as  requires  a  new  trial."  See,  also, 
Worley  y.  State,  136  Ga.  231  (3),  71  S.  B. 
153;  Scott  y.  State,  187  Ga.  337  (4),  73  S. 
E.  575. 

[t]  8.  The  yerdlct  is  supported  by  the  eyi- 
dence. 

Judgm^t  affirmed.  All  the  Justices  con- 
cur. 


(139  Ga.  36)' 

cox  et  aL  y.  GOODMAN. 
(Supreme  Court  of  Georgia.     Noy.  18»  1912.) 

(ByUahu%  by  the  Court) 

1.  ABysBSK   Possession    (|  74^)— Colob  or 
TiTLB— Shebiff's  '  Deeo. 

Where,  upon  the  trial  of  a  complaint  for 
land,  the  defendant  sought  to  prove  title  by 
prescription  ander  color  of  title,  it  was  not  er- 
ror to  admit  in  evidence,  oter  the  plaintiff's 
objection,  the  sheriff's  deed  made  to  the  de- 


fendant's predecessor  in  title,  who  purchased 
at  the  sheriff's  sale,  because  the  fi.  fa.  under 
which  the  land  in  controversy  was  sold  did 
not  accompany  the  deed.  Hammond  v.  Crosby, 
68  Ga.  767;  Beverly  v.  Burke,  9  Ga.  440,  54 
Am.  Dec.  351;  Connell  v.  Culpepper.  Ill  Ga. 
805,  35  S.  B.  667:  Wardlaw  v.  McNeill,  106 
Ga.  32,  31  S.  E.  785;  Street  v.  Collier,  118 
Ga.  470,  45  S.  E.  2M;  Floyd  v.  Ricketson, 
129  Ga.  668,  59  S.  E.  909;  Dodge  y.  Co  wart, 
131  Ga.  549,  62  S.  B.  987. 

[Ed.  Note.~For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  §S  449-447;  Dec  Dig. 
J74.*] 

2.  Witnesses     (J    246^)  —  Ezaionatzon  — 

Question  bt  Cotjbt. 

On  the  trial  of  such  a  case  it  was  not  er- 
ror for  the  court  to  propound  to  a  witness  on 
the  stand  questions  for  the  purpose  of  eliciting 
the  truth  of  the  case,  where  it  does  not  ap- 
pear that  the  questions,  some  of  which  were 
leading,  were  calculated  to  impress  the  jury 
with  the  idea  that  the  presiding  jndae  believed 
the  prevailing  party  in  the  court  below  should 
recover  in  the  suit  Johnson  v.  Leffler,  122  Ga. 
670(7).  50  S.  E.  488:  Gillis  T.  Bowman,  132 
Ga.  762,  64  S.  B.  lOOd. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  852-857;   Dec.  Dig.  I  246.*] 

8.  Review  on  Appeal. 

The  verdict  was  demanded  by  the  evidence, 
and  the  court  did  aot  err  in  directing  it  for  the 
defendant 

Error  from  Superior  Court,  Berrien  Coun- 
ty; W.  E.  Thomas,  Judge. 

Action  by  W.  W.  Cox  and  otliers  against 
Sallie  Goodman.  Judgment  for  defendant, 
and  plaintiffs  bring  error.    Affirmed. 

J.  J.  Bull,  of  Oglethorpe,  for  plaintiffs  in 
error.  Wm.  D.  Bule,  of  Nashville,  for  de- 
fendant in  error. 

HILL,  J.  Judgment  affirmed.  All  the  Jus* 
tides  concur. 


(U8  0a.864) 
NASHVILLE,  C.  &  ST.  L.  RY.  y.  PARIS. 
(Supreme  Court  of  Georgia.    Nov.  20,  1912.) 

(SyUahua  by  the  Court.) 

1.  Trespass  (§  67^)  —  Directino  Verdict- 
Conflicting  Evidence. 

In  an  action  of  trespass  to  laad  alleged 
to  be  located  in  a  county  of  this  state  contigu- 
ous to  the  state  of  Tennessee,  where  the  plam- 
tifTs  testimony  tends  to  show  that  the  land  is 
located  in  Georgia  and  embraced  in  her  muni- 
ments of  title  conveying  land  as  located  in 
Greorgia,  and  the  defendant  offers  evidence 
tending  to  show  that  the  land  alleged  to  be 
trespassed  on  is  not  located  in.  Georgia,  but 
situated  in  the  state  of  Tennessee  and  em- 
braced in  a  deed  to  the  defendant,  in  which  it 
was  described  as  situated  in  the  state  of  Ten- 
nessee, it  is  error  for  the  court  to  decide  the 
Issue  of  fact,  and  instruct  the  jury  that  the 
plaintiff  is  entitled  to  recover. 

(Ed.    Note.— For   other   cases,    see  Trespass, 
Cent  Dig.  |  160 ;    Dec.  Dig.  |  67.»] 

2.  Trial  (J  236^)— Instructions— Credibil- 

ITT  OF  WITNESS. 

It  is  erroneous  to  instruct  the  jury  that 
they  "may  believe  that  witness  or  those  wit- 
nesses who  have  the  best  means  of  knowing 
Uie  facts  about  which  they  testify  and  the  least 
inducement  to  swear  falsely,  "without  a  quali- 
fication   that   the    witnesses   in   all   other   re- 


•For  other  eases  see  game  topic  and  section  NX7MBBR  in  Deo.  Dig.  *  Am.  Dig.  Key-No.  Serlei  a  Rep'r  Indexes 
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spects  be  equally  credible.    L.  &  N.  R.  Co.  y. 
Rogers,  136  Ga«  674,  71  S.  E.  1102. 

[EM.  Note.^For  otber  cases,  see  Trial,  Oent 
Dig.  §i  531-^3;    Dec.  Dig.  |  236.*] 

Error  from  Superior  Court,  Dade  County; 
A.  W.  Fite,  Judge. 

Action  by  Amanda  Paris  against  the  Nash- 
ville, Chattanooga  &  St  Louis  Railway. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     Reversed. 

Foust  &  Payne,  of  Chattanooga,  Tenn.,  for 
plaintiff  in  error.  J.  P.  Jacoway,  of  Tren- 
ton, and  H.  P.  Lumpkin,  of  La  Fayette,  for 
defendant  in  error. 

EVANS,  P.  J.  Judgment  reversed.  All 
the  Justices  concur. 

(188  6a.  813) 

JONES  V.  STATE. 
(Supreme  Court  of  Georgia.     Nov.  13,  1912.) 

(SyUahtu  ly  the  Court.) 

1.  Ohaboe  of  Ooubt— Grounds  fob  New 
Trial. 

Several  assignments  of  error  were  made 
on  the  charge  in  its  entirety,  and  several  on 
separate  excerpts  from  the  charge;  but  none 
of  them  were  sufficient  to  require  a  new  trial. 

2.  Aboument  of  Counsel— Ground  fob  New 
Tbial. 

Under  the  circumstances  disclosed  by  the 
judge's  note  in  regard  to  the  last  of  the  amend- 
ed grounds,  the  rulings  of  the  court  requiring 
argument  to  proceed  in  the  manner  indicated 
furnish  no  cause  for  the  grant  of  a  new  triaL 

3.  Cbiminal  Law  (I  1160*)— Wbit  of  Bbbob 
—Discretion  of  Coubt— Refusal  of  New 
Trial. 

The  evidence  was  sufficient  to  support  the 
verdict,  and  the  judge's  discretion  in  refusing 
41  new  trial  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  3084 ;  Dec.  Dig.  f  1160.»] 

Error  from  Superior  Court,  Loundes  Coun- 
ty; W.  E.  Thomas,  Judge. 

Garfield  Jones  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Geo.  E.  Simpson,  Dan  R.  Bruce,  and  Omar 
W.  Franklin,  all  of  Valdosta,  for  plaintiff  in 
error.  J.  A.  Wilkes,  Sol.  Gen.,  of  Moultrie, 
and  T.  S.  Felder,  Atty.  Gen.,  for  the  State. 

ATKINSON,  J.  Judgment  affirmed.  Ail 
the  Justices  concur. 


<138  Qa.  806) 

FOSTER,  Ordinary,  v.  WHEE2LEIR  et  aL 
<Supreme  Court  of  Georgia.     Oct  15,  1912.) 

(ByUdbui  hy  the  Court.) 

Appeal  and  Error  (I  733*)— Assignment  or 
Error— Specifications— Judgment. 

A  petition,  which  on  its  face  appeared  to 
he  an  equitable  petition,  seeking  equitable  re- 
lief, was  filed.  It  was  alleged  that  an  elec- 
tion was  had  in  a  school  district  to  determine 
whether  local  taxation  for  school  purposes 
should  be  continued  or  abolished.  It  attack- 
ed the  mode  in  which  the  managers  attemj^ted 
tc  make   return   to  the  ordinary,   and  alleged  | 


that  the  ordinary  recounted  the  votes  and  de- 
clared a  different  result  from  that  indicated 
by  the  tally  sheet,  and  return  hy  the  managers. 
This  declaration  was  attacked  as  void,  and  It 
was  declared  that  upon  a  proper  showing  the 
election  could  be  proved  to  be  Illegal.  It  was 
alleged  that  the  ordinary  should  be  required  to 
open  the  cause  and  hear  the  matter  **upon  le- 
gal showing  and  principles."  It  was  prayed 
that  *'tbis  court  from  the  side  of  equity  re- 
quire said  ordinary  to  reopen  the  cause  and  to 
hear  all  parties,  that  said  court  grant  such 
other  and  further  relief  as  may  be  shown  upon 
the  hearing  hereof,  that  full  and  complete  re- 
lief be  herein  granted,  ♦  •  ♦  that  the  court 
grant  all  such  orders  and  decrees  as  seems  to 
said  court  equitable  and  just."  By  amend- 
ment the  following  prayer  was  added:  "That 
the  court  require,  by  its  proper  order,  the  said 
ordinary  to  declare  results  or  returns  as  sent 
in,  and  if  no  return  sent  in  as  law  require, 
then  declare  no  results  or  no  electiom"  A  rule 
nisi  was  issued,  returnable  at  a  fixed  date. 
The  ordinary  filed  a  demurrer,  and  also  an 
answer,  in  the  latter  of  which  he  admitted  a 
number  of  the  allegations  of  the  petition,  but 
denied  others.  On  the  hearing,  in  addition  to 
the  pleadings,  an  affidavit  of  two  of  the  nuin- 
agers  of  the  election  was  introduced,  and  also 
an  unsigned  copy  of  a  tally  sheet  attached  to 
such  affidavit;  and  it  was  stated  in  the  bill  of 
exceptions  that  the  ordinary  admitted  on  the 
trial  that  he  counted  the  tickets  and  declared 
a  result  different  from  the  "pencil  return  sent 
in."  The  presiding  judge  rendered  the  follow- 
ing judgment:  "After  hearing  evidence  and 
argument  of  counsel,  it  is  ordered  that  the  de- 
fendant, E.  Foster,  be  and  is  hereby  required 
to  declare  the  result  of  said  election  on  the 
basis  of  the  returns  as  made  to  him  by  the 
managers  of  said  election,  if  such  return  was 
made.  The  only  assignment  of  error  made 
was  in  the  following  terms:  "To  the  said 
judgment  of  the  court  the  defendant  excepted, 
and  now  assigns  the  same  as  error."  Held 
that,  under  the  uncertain  state  of  the  record, 
it  is  impracticable  for  this  court  to  ascertain 
whether  complaint  is  sought  to  be  made  be- 
cause the  proceeding  was  not  properly  one  for 
mandamus,  or  because  there  were  issues  of 
fact,  and  at  a  hearing  under  the  rule  nisi  they 
could  not  be  determined,  or  a  trial  upon  the 
facts  had,  or  whether  the  complaint  is  that  the 
judge  erred  in  his  judgment  upon  the  &cts,  or 
that  he  erred  in  his  judgment  upon  the  undis- 
puted facts,  or  that  he  erred  in  passing  a 
judgment  of  the  conditional  character  indicat- 
ed above.  This  court  cannot,  therefore,  deter- 
mine with  any  degree  of  certainty  from  the 
bill  of  exceptions  and  record  just  what  error  is 
sought  to  be  assigned,  or  whether  there  would 
be  merit  in  the  ground  of  attack,  if  stated  with 
reasonable  certainty.  The  writ  of  error  must 
therefore  be  dismissed. 

[Eid.  Note.— For  otber  cases,  see  Appeal  and 
Error,  Cent  Dig.  11  3025-3027;  Dec  Big,  | 
733.*] 

Error  from  Superior  Court,  Walker  Coun- 
ty; J.  W.  Maddoz,  Judge. 

Suit  by  A.  J.  Wheeler  and  others  against 
E.  Foster,  Ordinary.  From  the  judgment, 
defendant  brings  error.  Writ  of  Stror  dis- 
missed. 

D.  F.  Pope  and  R.  M.  W.  Glenn,  both  of 
La  Fayette,  for  plaintitf  in  error.  Jas.  E. 
Rosser,  of  La  Fayette,  for  defendants  in  er- 
ror. 

ATKINSON,  J.  Writ  of  error  dismissed. 
All  the  Justices  concur. 
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(139  Ga.  15) 

AIKEN  et  aL  ▼.  WBLDON  et  aL 
(Sapreme  Court  of  Georgia.     Not.  14,  1912.) 

(ByOahui  hy  the  Court.) 

1,  Conveyance  or  Homestead. 

This  case  is  controlled  by  the  ruling  in 
Huntress  v.  Anderson,  110  Ga.  427,  35  S.  E. 
671,  78  Am.  St.  Rep.  105,  wliere  the  decision  in 
Love  V.  Anderson,  89  Ga.  612,  16  S.  E.  68,  was 
reviewed  and  overmled,  and  it  was  held  that 
*'a  deed  executed  by  the  head  of  a  family,  pur- 
porting to  convey  land  which  had  been  ♦  *  • 
set  apart  as  a  homestead  under  the  Constitii- 
tion  of  1868,  while  inoperative  and  ineffectual 
as  to  the  homestead  estate  in  existence  when 
it  was  made,  did  pass  to  the  grantee  the  *re- 
versionary  interest*  of  the  grantor  in  the  land 
described.**  This  decision  has  since  been  fol- 
lowed. Goodell  V.  Hall,  112  Ga.  437.  37  S.  B. 
725;  Walker  v.  Hodges,  113  Ga.  1042,  39  S. 
E.  480 ;  Waters  v.  Waters,  124  Ga.  349.  52  S. 
E.  425. 

2.  Homestead   (|  128*)  —  Convetanos  —  Ef- 
fect. 

Accordingly,  where,  in  a  suit  to  recover 
land,  the  petition  showed  that  a  homestead  had 
been  taken  by  the  head  of  a  family  under  the 
Constitution  of  1868,  that  pending  the  exist- 
ence of  the  homestead  estate  the  head  of  the 
family  and  his  wife  joined  in  a  deed  purporting 
to  convey  a  fee-simple  estate,  with  warranty, 
and  that  after  the  termination  of  the  home- 
stead estate  the  heirs  of  the  grantors  brought 
suit  against  the  grantees  to  recover  possession 
<hf  the  land,  the  case  was  properly  dismissed  on 
demurrer. 

[Ed.  Note.~For  other  cases,  see  Homestead, 
Cent  Dig.  |  385;   Dec  Dig.  |  128.*] 

Error  from  Superior  Court,  Fayette  Coun- 
ty; Robt  T.  Daniel,  Judge. 

Action  by  J.  M.  Aiken  and  others  against 
E.  B.  Weldon  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  Af- 
firmed. 

W.  B.  Hollinsworth  and  J.  W.  Culpepper, 
both  of  Fayetteville,  and  Aldine  Chambers, 
of  Atlanta,  for  plaintiffs  in  error.  J.  W. 
Wise,  of  Fayettevllle,  for  defendants  in  er- 
ror. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(139  Ga.  16) 

WINN  V.  BRIDGES. 
(Supreme  Court  of  Georgia.    Nov.  14,  1912.) 

(SyllaliM  by  the  Court.) 

Appkai.  and  Ebbob  (§  979*)— Revibw— FiBflrr 
Gbant  of  New  Tbial. 

The  suit  in  this  case  having  been  brought 
by  one  alleging  himself  to  be  an  administrator 
or  a  decedent,  and  the  defendant  claiming  by 
purchase  under  one  of  the  heirs  of  such  de-. 
cedent,  the  evidence  did  not  so  dearly  demand 
a  verdict  in  favor  of  the  plaintiff,  at  least  as 
to  the  entire  interest  in  the  land,  as  to  require 
the  reversal  of  a  first  grant  of  a  new  trial  aft- 
er the  rendition  of  such  a  verdict  in-  favor  of 
the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S§  3871-3873;  Dec  Dig.  I 
979.*] 

Error  from  Superior  Court,  Douglas  Coun- 
ty;   Price  E3d wards,  Judge. 


Action  by  J.  F.  Winn,  administrator, 
against  Pink  Bridges.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Afllrmed. 

J.  S.  James,  of  Atlanta,  for  plaintiff  In 
error.  W.  T.  Roberts  and  J.  R.  Hutcheson, 
both  of  Douglasville,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  AU 
the  Justices  concur. 


(188  Oa.  8S4) 
SHORT  ▼.  DOWLING,  Mayor,  et  aL 
(Supreme  Court  of  Georgia.     Nov.  14,  1912.) 

(Syllabus  by  the  Court.) 

1.  Habeas  Cobpus  (|  85*)  —  Dismissal  or 

PBOGEEDINOS— EVIDKNGK. 

F.  L.  Short  instituted  habeas  corpus  pro- 
ceedings against  J.  L.  Dowling,  mayor,  and  J* 
A.  Collier,  marshal,  of  the  town  of  Doerun. 
On  the  trial  it  appeared  tliat  in  December* 
1911,  Short  was  convicted  in  the  mayor^s  court 
for  a  violation  of  a  municipal  ordinance  and 
given  an  alternative  sentence.  An  appeal  was 
entered  to  the  mayor  and  council  The  defend- 
ant not  having  paid  the  fine,  nor  served  out  the 
sentence,  the  marshal,  in  August,  1912,  arrest- 
ed him.  Thereupon  the  habeas  corpus  proceed- 
ings were  instituted,  in  which  the  following 
contentions  were  made:  (a)  That  the  criminal 
docket  of  the  municipal  court  showed  that  the 
case  had  been  dismissed  against  him,  and  that 
he  had  been  released  from  any  sentence  by  the 
officers  of  the  town,  who  had  informed  him  that 
the  case  had  been  dismissed,  and  allowed  10 
months  to  elapse  from  the  imposition  of  the 
sentence  before  attempting  to  enforce  it,  it  being 
declared  that  to  enforce  the  sentence  under  the 
circumstances  would  be  contrary  to  public  pol- 
icy ;  (b)  that  the  period  for  which  he  was  sen- 
tenced had  expired,  and  the  sentence  thereby 
executed.  Hetd,  relatively  to  the  dismissal,  the 
evidence  was  sufficient  to  authorize  the  trial 
court  to  find  that  an  entry  of  dismissal  appear- 
ing on  the  mayor's  docket  related  to  dismissal 
of  the  appeal  at  the  defendant's  request,  rather 
than  to  dismissal  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  i§  77,  78;    Dec.  Dig.  f  85.»] 

2.  Review  of  Etidenge. 

Under  the  ruling  in  the  case  of  Neal  v. 
State,  104  Ga.  509,  30  S.  E.  858,  42  L.  R.  A. 
190,  09  Am.  St.  Rep.  175,  and  cases  cited,  as 
applied  to  the  evidence  adduced  on  the  trial, 
the  court  did  not  err  in  adjudging  that  the  sen- 
tence had  not  been  executed. 

8.  Remand  of  Pbisoneb. 

Nor  upon  any  other  theory  advanced  was 
the  case  ox  such  character  as  to  show  error  in 
remanding  the  prisoner  to  the  custody  of  the 
officer. 

Error  from  Superior  Court,  Colquitt  Coun- 
ty; W.  B.  Thomas,  Judge. 

Habeas  corpus  by  F.  L.  Short  against  J. 
Li.  Dowling,  Mayor,  and  others.  Judgment 
for  defendants,  and  petitioner  brings  error. 
Affirmed. 

Alfred  R.  Kline,  of  Moultrie,  for  plaintiff 
in  error.  J.  D.  McKenzie,  of  Moultrie,  for 
defendants  in  error. 


ATKINSON,  J.     Judgment  affirmed.     All 
the  Justices  concur. 
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ass  Oa.  807) 

SMITH  ▼.  RANDALL  et  aL 
(Supreme  Court  of  Georgia.     Nor.  13,  1912.) 

(8yllahu8  hy  the  Court.) 

h  Appeal  and  Ebbor  (§  1078*)  —  Review — 

Abandonment  of  Erbob. 

An  assignment  of  error,  which  complained 
of  the  refusal  of  the  judge  to  postpone  the  hear- 
ing of  argument  of  the  case  on  demurrer,  while 
the  case  was  pending  in  the  Supreme  Court  on 
exception  to  a  refusal  of  an  interlocutory  in- 
junction, was  not  mentioned  in  the  brief  of 
counsel  for  plaintiff  in  error,  and  will  therefore 
be  regarded  as  abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §f  4604r4620:  Dec.  Dig.  | 
1078.*] 

2.  SuFFiciENOT  or  pBTiTioif  —  Dismissal  on 
Demurbeb. 

The  petition  sought  to  set  aside  a  judg- 
ment of  the  superior  court,  and  an  execution 
founded  thereon,  and  a  levy  of  the  execution,  al- 
so to  set  aside  judgments  of  dismissal  of  two 
claims  which  had  been  interposed  against  the 
sale  of  the  property  under  the  execution,  and 
reinstatement  of  such  claim  cases,  and  to  en- 
join the  sheriff  and  his  deputies  from  attempt- 
ing further  to  enforce  the  execution  against  the 
plaintiff's  property,  and  also  to  have  declared 
vacant  the  offices  of  the  sheriff  and  his  deputies, 
because  of  their  alleged  failure  to  comply  with 
the  statute  in  regard  to  making  oath  and  giving 
bond  and  causing  the  same  to  be  entered  on 
the  minutes  of  the  court  Held,  in  view  of  the 
allegations  made  in  the  petition,  that  the  ac- 
tion was  properly  dismissed  on  demurrer. 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;    W.  D.  Ellis,  Judge. 

Action  by  Charles  Smitli  against  Edmond 
Randall  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

See,  also,  74  S.  E.  758. 

Robt  Ia  Rodgers,  of  Atlanta,  for  plaintiff 
In  error.  Moore  &  Pomeroy,  Daley  &  Cham- 
bers, and  W.  W.  Hood,  all  of  Atlanta,  for 
defendants  in  error. 

ATKINSON,  J.  Judgment  atfirmed.  All 
the  Justices  concur. 


(11  Qa.  App.  813) 

BROWN  V.  STATE.    (No.  4,458^) 
(Court  of  Appeals  of  Georgia.    Nov.  27,  1912.) 

(Syllabus  hy  the  Court,) 

1.  Cbiminal  Law  (§  1172*)— Writ  of  Ebbob 
— Harmless  Ebbob— Instructions. 

Where  it  clearly  appears  that  the  accused 
is  guilty  of  having  sold  intoxicating  liquors  as 
alleged  in  the  accusation,  it  will  not  be  held  re- 
versible error  that  the  trial  judge  gave  in 
charge  to  the  jury  that  portion  of  the  general 
prohibition  law  which  forbids  the  keeping  on 
hand  of  such  liquors  at  one*s  place  of  business. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  3128,  3154,  3157,  8159-3163, 
3169 ;    Dec.  Dig.  |  1172.*] 

2.  Intoxicating  Liquobs  (§  167*)— Offenses 
— Pabties. 

One  who  sells  intoxicating  liquors  belong- 
ing to  another  is  equally  guilty  as  though  he 
were  the  owner. 

[Kd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §§  182,  183;  Dec.  Dig.  1 
167.*] 


3.  Accused  Guiltt  —  Conviction  Not  Dm- 
tubbbd. 

The  foregoing  deals  with  all  of  the  ques- 
tions argued  in  the  brief  of  counsel  for  the 
plaintiff  in  error.  The  accused  was  clearly 
guilty,  and  the  conviction  will  not  be  disturbed. 

EIrror  from  City  Court  of  Ashbum;  R.  L. 
Tipton,  Judge. 

Mandy  Brown  was  convicted  of  violating 
the  liquor  law,  and  brings  error.    Affirmed. 

J.  A.  Comer  and  Jas.  H.  Pate,  both  ot  Ash- 
burn,  for  plaintiff  in  error.  A.  8.  Bussey, 
J.  J.  Story  and  Edwin  A.  Rogers,  Sol.,  all  of 
Ashbum,  for  the  State. 

POTTLE),  J.    Judgment  affirmed. 


(189  Oa.  20) 

CHARLESTON  &  W.  O.  RT.  CO.  v.  UNION 
WAREHOUSE  &  COMPRESS  CO. 

(Supreme  Court  of  Georgia.     Nov.  15,  1912.) 
(8yUahu$  5y  the  Cowrt.) 

1.   INDEMNITV    (I    14^)    —    JUDGMKNT   — >    RBB 

Judicata. 

Where  a  defendant  may  have  a  remedy 
over  against  another,  and  vouches  him  into 
court  by  giving  notice  of  the  pendency  of  a 
suit,  the  judgment  rendered  therein  will  be  con- 
elusive  upon  the  party  vouched,  as  to  the 
amount  and  right  of  the  plaintiff  to  recover. 
Civil  Code  1910,  f  5821. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  I  41 :   Dec.  Dig.  I  14.*] 

2.  Indemnity  (|   14*)  —  Judoiobnt  —  Ris 
Judicata. 

The  judgment  in  such  a  case  is  not  an  ad- 
judication of  the  question  whether  the  primary 
defendant  is  entitled  to  recover  against  his 
vouchee,  upon  a  suit  brought  by  him  against 
the  latter  after  a  recovery  has  been  had  m  the 
first  action. 

[E2d.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  |  41 ;    Dec  Dig.  §  14.*] 

3.  Indemnity  (|  16*)— Peocedubb  —  Rights 
OF  Vouchee. 

Where  a  widow  brought  against  a  railway 
company  an  action  to  recover  damages  for  the 
negligent  homicide  of  her  husband,  and  alleged 
as  one  ground  of  negligence  the  maintenance 
of  a  platform  dangerously  near  a  railroad  track, 
and  the  defendant  served  a  compress  company, 
alleged  to  be  the  owner  of  such  platform,  with 
a  copy  of  the  petition  and  a  written  avouch* 
ment,  stating  that  the  suit  was  proceedin|f  upon 
the  theory  that  there  was  negligence  m  the 
maintenance  of  the  platform  of  the  compress 
company,  by  reason  of  the  protrusion  of  one  of 
the  sleepers  so  as  to  be  too  close  to  the  rail- 
way track,  notifying  the  compress  company  of 
the  suit,  and  vouching  it  to  defend  the  same, 
no  provision  of  law  exists  by  which  the  vouchee 
can,  by  petition  to  the  presiding  judge,  have 
the  question  of  its  liability  over  determined  in 
advance  of  the  original  suit  and  obtain  an  or- 
der declaring  the  vouchee  to  be  relieved  from 
any  obligation  to  defend  the  suit  and  that 
such  avouchment  is  null  and  void,  and  setting 
it  aside  and  dismissing  the  vouchee  from  any 
participation  in  the  suit 

[Ed.  Note.— For  other  cases,  see  Indemnity! 
Cent  Dig.  §  48 ;    Dec.  Dig.  f  16.*] 

Error    from    Superior    Court,    Richmond 
County;   H.  C.  Hammond,  Judge. 
Action  between  the  Charleston  &  Western 
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Carolina  Railway  Ckimpany  against  the  Un- 
ion Warehouse  &  Compress  Company.  From 
the  judgment,  the  Railway  Company  brings 
error.    Reversed. 

W.  K.  Miller,  of  Augusta,  for  plaintiff  in 
error.  Wm.  H.  Barrett,  of  Augusta,  and  H. 
M.  Holdan,  of  Athens,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  reversed*  All 
the  Justices  concur. 


(189  Oa.  16) 

QAINSSVILLB  BY.  Sc  POWER  00.  ▼.  IOWA 
OOIiD  MINING  CO. 

(Sapreoie  Court  of  Georgia.     Nov.  14,  1912.) 

(8yTlabu9  ly  the  Court.) 
Refusal  of  Interlocutobt  Injunction  — 

I>rSCKETlON  OF  COUBT. 

Under  the  pleadings  and  evidence  in  this 
case,  it  does  not  appear  that  there  was  any 
abuse  of  discretion  in  refusing  the  grant  of  an 
interlocutory  injunction. 

Error  from  Superior  Court,  Lumpkin  Goun- 
ty ;  J.  B.  Jones,  Judge. 

Action  by  the  Gainesville  Railway  &  Pow- 
er Company  against  the  Iowa  Gold  Mining 
Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

H.  H«  Dean,  of  Gainesville,  for  plaintiff  in 
error.  O.  J.  Lilly,  of  Dahlonega,  and  W.  A 
Charters,  of  Gainesville,  for  defendant  in  er- 
ror. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(138  Ga.  815) 

ROBERTS  V.  STATE. 
(Supreme  Court  of  Greorgia.     Nov.  13,  1912.) 

(ByUahui  hy  the  Court.) 

1.  HomctDE    (I   250*) —EviDENCB— Weight 

AND   SUFFICIENCT. 

Where,  in  a  murder  case,  the  dying  decla- 
ration of  a  decedent  was  that  the  mortal 
wound  was  inflicted  by  the  defendant  without 
provocation,  and  where  the  defendant  admit- 
ted the  killingj  but  claimed  it  was  accidental, 
and  offered  witnesses  to  prove  this  defense, 
whose  testimony  was  conflicting,  and  author- 
ized inferences  corroborative  of  the  dying  dec- 
laration, a  verdict  of  guilty  is  not  unauthorised. 
[Ed.  Note.— For  other  cases,  see  Homicide, 
Gent.  Dig.  SS  515-^17;   Dec  Dig.  S  250.*] 

2.  Homicide  (5  3()4*)— Tbial— Inbtbuotiows. 

Where  homicide  by  misadventure  is  set  up 
as  a  defense,  in  charging  on  that  defense,  it 
is  not  error  for  the  court  to  read  Penal  Code 
1910,  i  40:  "A  person  shall  not  be  found  guUty 
of  an^  crime  or  misdemeanor  committed  by 
misfortune  or  accident,  and  where  it  satisfac- 
tority  appears  there  was  no  evil  design,  or  in- 
tention, or  culpable  neglecf  It  is  altogether 
a  different  question  whether  the  evidence  au- 
thorized a  charge  on  involuntary  manslaugh- 
ter* no  exception  being  taken  to  the  court's 
omission  in  this  respect 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §  636;    Dec.  Dig.  §  304.  ♦] 


Error  from  Superior  Court,  Screven  Coun- 
ty; B.  T.  Rawlings,  Judge. 

Sol  Roberts  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

H.  A.  Boykin,  of  Sylvania,  for  plaintiff  in 
error.  Hines  &  Jordan,  of  Atlanta,  Alfred 
Herrlngton,  Sol.  Gen.,  of  Swalnsboro,  and 
T.  S,  Felder,  Atty.  Gen.,  of  Atlanta,  for  the 
State. 

BVANS,  P.  J.  The  defendant  was  con- 
victed of  murder,  and  life  imprisonment  in 
the  penitentiary  was  recommended  by  the 
jury.  He  was  a  man  of  mature  years.  His 
exact  age  is  not  disclosed  in  the  record, 
but  it  does  appear  that  one  of  his  witnesses 
was  a  grandson.  The  decedent  was  a  youth. 
The  father  of  the  deceased  and  the  defend- 
ant lived  on  the  same  plantation.  The  de- 
ceased was  the  owner  of  a  cow,  which  had 
browsed  In  the  fields  of  the  defendant  before 
he  had  finished  gathering  his  matured  crop. 
The  decedent  had  gone  to  find  his  cow,  and 
stopped  at  the  house  of  the  defendant,  where 
he  received  the  gunshot  wound  from  which 
he  died.  The  dying  declarations  of  the 
decedent  were  that  the  shooting  was  unpro- 
voked. The  witnesses  for  the  defendant, 
who  were  of  his  immediate  family,  testi- 
fied that  the  gun  was  accidentally  discharg- 
ed while  the  defendant  was  playing  with  the 
deceased.  There  were  some  outcroppings  in 
their  testimony  which  threw  suspicion  on 
the  verity  of  their  narrative. 

[1]  1.  The  point  is  made  that  a  conviction 
cannot  be  had  on  the  evidence  of  the  dying 
declarations  of  the  decedent  This  kind  of 
evidence  does  not  fall  within  the  rule  that 
hearsay  evidence  is  without  probative  value. 
It  is  an  exception  to  the  rule  of  hearsay  er- 
Idence,  'founded  in  the  necessity  of  the 
case;  and  for  the  reason  that  the  sanction 
under  which  these  declarations  are  made  in 
view  of  impending  death  and  Judgment, 
whmi  the  last  hope  of  life  is  extinct,  and 
when  the  retributions  of  eternity  are  at 
hand,  is  of  equal  solemnity  as  that  of  state- 
ments made  on  oath."  Campbell  v.  State^ 
11  Ga.  353,  374.  The  decedent  is  speaking 
through  the  mouths  of  others,  and  his  dy- 
ing declaration  is  receivable  as  evidence. 
Though  dead,  he  is  to  be  regarded  as  a 
witness,  at  least  to  the  extent  that  his  dec- 
laration may  be  Impeached  by  showing  a 
contradictory  statement,  made  after  he  was 
wounded.  Battle  v.  State,  74  Ga.  lOL  Ex- 
cept in  cases  of  treason  and  perjury,  and 
in  cases  of  felony,  where  the  witness  is  an 
accomplice,  a  conviction  may  be  had  on  the 
testimony  of  a  single  witness.  Penal  Code, 
I  1017.  But  the  dying  declaration  of  the 
decedent  was  not  the  only  evidence  that 
the  homicide  was  willful.  There  were  con- 
flicts between  the  witnesses  offered  by  the 
defendant  to  prove  an  accidental  homicide, 
and  their  testimony  afforded  Inferences  tend- 
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Ing  to  corroborate  the  dying  statements  of 
the  deceased. 

[2]  2.  The  court  charged  Penal  Code,  | 
40:  "A  person  shall  not  be  found  guilty  of 
any  crime  or  misdemeanor  committed  by 
misfortune  or  accident,  and  where  it  satis- 
factorily appears  there  was  no  evil  design, 
or  intention,  or  culpable  neglect*'  The  ob- 
jection made  to  this  instruction  was  con- 
sidered in  Allen  v.  State,  134  Ga.  380,  67  S. 
E.  1038,  and  it  was  there  ruled  that  it  was 
not  error  to  charge  this  Code  section  in 
defining  homicide  by  misfortune.  It  is  a 
very  different  question  whether  the  evidence 
authorized  a  charge  on  involuntary  man- 
slaughter. No  complaint  is  made  of  the 
court's  failure  to  charge  on  that  grade  of 
homicide,  and  we  therefore  cannot  rule  upon 
the  effect  of  any  omission  so  to  do. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

CI39  Ga.  10) 

SMITH  V.   BURBUS. 
(Supreme  Court  of  Georgia.     Nov.  14^  1912.) 

(SyUalua  hy  the  Court.) 

1.  QniSTiNo  Title  (|  7*)— Fobgbd  Deed. 

A  court  of  ec^uity,  on  the  principle  quia 
timet,  has  jurisdiction  to  cause  to  be  delivered 
up  and  canceled  any  forged  deed,  though  not 
enforced  at  the  time,  which  either  casts  a 
cloud  on  the  true  owner's  title,  or  otherwise 
subjects  him  to  future  liability  or  present  an- 
noyance, and  the  cancellation  of  which  is  nec- 
essary   to   his    perfect    protection. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title,  Cent  Dig.  §|  14-33;   Dec  Dig.  |  7.*] 

2.  QuiETiNO  Title  (|  29*)— Laches. 

An  owner  of  land,  in  possession  of  it,  who 
resorts  to  a  court  of  equity  to  cancel  a  forged 
deed  as  a  cloud  on  his  title,  is  not  chargeable 
with  laches,  though  as  much  as  10  or  11  years 
may  have  intervened  since  his  discovery  of  the 
forged  deed. 

[Ed,  Note. — For  other  cases,  see  Quieting 
Title,  Cent.  Dig.  §  63;    Dec.  Dig.  {  29.*] 

3.  Quieting  Title   (§  34*)— Pleading. 

In  a  petition  to  cancel  a  forged  deed  as  a 
cloud  on  his  title,  the  plaintiff  is  not  required, 
to  allege  the  perpetrator  of  the  forgery. 

[Ed.  Note. — For  other  cases,  see  Quieting 
Title,  Cent.  Dig.  U  69-72,  76,  77;  Dec  Dig.  § 
34.*] 

Brror  from  Superior  Court,  Richmond 
County;    H.  C.  Hammond,  Judge. 

Action  hy  Henry  Smith  against  G.  S.  Bur- 
rus.  On  the  death  of  plaintiff,  Sarah  Smith, 
as  executrix,  was  substituted.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

W.  K.  Miller  and  J.  S.  Watkins,  both  of 
Augusta,  for  plaintiff  in  error.  Henry  C. 
Roney,  of  Augusta,  for  defendant  in  error. 

EVANS,  P.  J.  In  his  petition  Henry  Smith 
alleged  as  follows:  He  is  in  possession,  and 
has  been  since  February  25,  1870,  of  the 
property  thereinafter  described,  in  his  own 
right,  and  is  the  absolute  owner  thereof. 
He  is  a  negro  man  80  years  of  age,  illiterate, 


and  in  reference  to  legal  matters  absolutely 
dependent  upon  what  he  is  told  by  others. 
On  about  June  15,  1800,  he  married  one  Polly 
Stewart,  whom  he  took  to  live  with  him  on 
the  described  premises.  She  died  about  Au- 
gust, 1900.  After  her  death,  G.  S.  Burrus 
informed  him  that  his  wife  had  left  a  will, 
nominating  Burrus  as  executor,  and  devising 
a  life  estate  to  the  plaintiff  in  his  own  prop- 
erty, with  remainder  over  to  others.  Upon 
receiving  this  information,  he  made  further 
investigation,  and  discovered  upon  the  rec- 
ords of  the  county  a  paper  purporting  to  be 
an  absolute  deed  of  gift  of  the  property  re- 
ferred to,  from  himself  to  his  wife,  dated 
May  1,  1894.  He  never  signed  any  such 
deed,  .and  the  paper  which  appears  of  rec- 
ord is  a  forgery  and  a  fraud,  perpetrated  in 
a  most  unconscionable  manner  upon  him. 
He  charges  that  some  one  impersonated  him 
before  the  witnesses  to  the  deed.  Burrus, 
as  executor  of  Polly  Smith,  is  claiming  the 
property;  and  the  plaintiff  Is  prevented  from 
using  it,  on  account  of  the  daim  of  the  ex- 
ecutor to  own.  and  distribute  it  to  the  per- 
sons mentioned  in  the  will.  The  plaintiff 
has  been  in  continuous  possession  of  the 
property,  keeping  it  in  order,  under  the  be- 
lief that  he  was  the  owner  thereof.  He  has 
paid  the  taxes  on  the  same,  and  all  mdnld- 
pal  charges  have  been  taxed  against  him 
personally.  At  no  time  has  he  ever  authoriz- 
ed, by  act  or  word,  any  such  document  to  be 
made  to  Polly  Smith,  and  the  same  is  a 
cloud  upon  his  title  in  the  interest  of  the 
executor  of  his  deceased  wife,  who  Is  made 
defendant  He  prays  for  cancellation  of 
the  alleged  forged  deed  as  a  cloud  upon  his 
title.  To  this  petition  the  defendant  demur- 
red generally  that  no  cause  of  action  was 
set  out,  and  specially  that  there  was  no 
allegation  as  to  the  time,  after  the  death  of 
his  wife,  when  the  plaintiff  had  actual  no- 
tice of  the  deed,  and  that  it  did  not  appear 
from  the  petition  who  perpetrated  the  fraud 
in  the  signing  of  the  deed.  The  court  sus- 
tained the  demurrer.  Before  the  judgment 
was  entered,  the  plaintiff  proffered  an  amend- 
ment to  the  effect  that  the  alleged  deed 
from  himself  to  his  wife  was  a  forgery  and 
a  fraud  perpetrated  by  his  wife,  who  pro- 
cured some  one  to  impersonate  him  before 
the  witnesses  to  the  deed.  The  court  re- 
jected the  amendment  The  plaintiff  ex- 
cepted to  this  ruling,  and  to  the  judgment 
sustaining  the  demurrer. 

[1]  1.  The  jurisdiction  of  courts  of  equity 
to  remove  clouds  upon  title,  upon  the  prin- 
ciple quia  timet,  is  well  settled.  Our  stat- 
ute declares  (Civil  Code,  |  5465):  '"The  pro- 
ceeding quia  timet  Is  sustained  in  equity  fbr 
the  purpose  of  causing  to  be  delivered  up 
and  canceled  any  instrument  which  has  an- 
swered the  object  of  its  creation,  or  any 
forged  or  other  iniquitous  deed  or  other 
writing,  which,  though  not  enforced  at  the 
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time,  either  casts  a  clond  oyer  complainant's 
title  or  otherwise  subjects  him  to  future  lia- 
bility pr  present  annoyance,  and  the  can- 
cellation of  which  is  necessary  to  his  per- 
fect protection."  The  petition  presents  a 
case  of  an  owner  of  land,  who  is  in  posses- 
sion of  it,  asking  for  the  cancellation  of  a 
forged  deed  which  preyents  him  from  dis- 
posing of  his  property.  Under  these  allega- 
tions he  is  entitled  to  haye  the  forged  deed 
canceled  as  a  cloud  upon  his  title,  unless 
he  is  barred  by  his  own  laches  in  seeking  re- 
lief. Thompson  y.  EStowah  Iron  Ck>.,  91  Ga. 
538,  17  S.  B.  663. 

[2]  2.  Is  he  barred?  ''A  party  in  posses- 
sion of  land,  who  resorts  to  a  court  of  equity 
to  settle  a  question  of  title,  is  not  charge- 
able with  laches,  no  matter  how  long  his 
delay."  5  Pomeroy's  Bq.  Jur.  §  33.  A  plaln- 
tifiP  out  of  possession  must  moye  seasonably 
to  protect  his  title  against  an  alleged  cloud; 
but,  if  he  is  in  possession,  he  may  lie  by 
until  his  possession  is  invaded  or  his  title 
attacked  before  taking  steps  to  vindicate  his 
right  Pavlovski  y.  Klassing,  134  Ga.  704, 
68  S.  R  511;  Simmons  Greek  Coal  Co.  y. 
Durand,  142  U.  S.  417,  12  Sup.  Ct  239,  35 
U  Ed.  1063.  Laches  which  amounts  to  neg- 
ligence, debarring  the  assertion  of  a  right,  is 
such  an  omission  to  assert  the  right  as,  tak- 
en in  conjunction  with  lapse  of  time  and 
other  circumstances,  causes  prejudice  to  an 
adverse  party.  It  would  be  indeed  singular 
to  say  that  the  holder  of  a  forged  title,  out 
of  possession,  could  claim  any  grant  of  im- 
munity from  attack  on  his  false  title  by  the 
true  owner  in  possession,  solely  because  of 
the  latter's  delay,  when  the  circumstances 
do  not  even  remotely  suggest  that  he  has 
been  prejudiced  by  such  delay.  Inasmuch 
as  an  owner  of  land  in  possession  may  re- 
sort to  a  court  of  equity  to  defend  his  title 
at  any  time  before  his  possession  is  invad- 
ed or  his  title  is  attacked,  it  was  immaterial 
when  the  plaintiff  received  information  that 
the  deed  to  his  property  had  been  forged. 
The  allegation  is  that  this  knowledge  came  to 
him  after  the  death  of  his  wife;  and,  as  the 
interest  of  no  other  person  is  affected  by 
his  delay,  equity  wUl  not  throw  him  out  of 
court,  though  he  may  have  waited  as  long 
as  even  10  or  11  years  to  bring  suit 

[3]  3.  The  amendment  alleging  that  the 
deed  was  forged  by  his  wife's  causing  some 
one  to  impersonate  the  plaintiff  before  the 
witnesses  to  the  deed  was  unnecessary  to 
save  the  case  from  dismissal.  The  allega- 
tion in  the  original  petition  was  that  it  was 
a  forgery,  and  the  plaintiff  was  not  called 
upon  to  allege  by  whom  the  forgery  was 
committed.  Ihe  issue  was  sufficiently  form- 
ed by  the  allegation  that  he  was  not  the 
person  who  signed  the  deed  before  the  wit- 
nesses, and  did  not  authorize  any  person  to 
sign  the  deed  for  him. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(139  Ga.  67) 

BAILEY  v.  McBLMUKRAT. 
(Supreme  Court  of  Georgia.     Nov.  23,  1912.) 

• 

Error  from  Superior  Court,  Monroe  County; 
Robt.  T.  Daniel,  Judge. 

Action  by  S,  A.  Bailey  against  J.  B.  McBl- 
murray.  From  the  judgment,  Bailey  brings  er- 
ror.   Affirmed  by  divided  court. 

Napier  &  Maynard,  of  Macon,  and  Blood- 
worth  &  Bloodworth,  of  Forsyth,  for  plaintiff 
in  error.  Persons  &  Persons,  of  Forsyth,  for 
defendant  in  error. 

PER  CURIAM.  This  case  being  for  deci- 
sion by  a  full  bench  of  six  Justices,  who  are 
evenly  divided  in  opinion,  FISH,  0.  J.,  and 
ATKINSON  and  HILL.  JJ.,  favoring  an  af- 
firmance, and  EVANSj  P.  J.,  and  LUMPKIN 
and  BECK,  JJ.,  favoring  a  reversal,  the  judg- 
ment of  the  court  below  stands  affirmed  by  op- 
eration of  law. 


(11  Qa.  App.  807) 
SHAW  V.  RENFROE  et  aL     (No.  4,312.) 
(Court  of  Appeals  of  Ckorgia.    Nov.  27,  1912.) 

(SyUahus  hy  the  OovriJ 

jELxEcunoN  (I  194*)— Lbvt  —  Claiic  of  Third 

Person. 

The  evidence  demanded  a  finding  that  the 
property  levied  upon  waa  subject  to  the  execu- 
tion, and  there  was  no  error  in  the  direction  of 
a  verdict  to  that  effect 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  i§  571-674 ;    Dec.  Dig.  |  194.*] 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Reid,  Judge. 

Action  by  Allen  W.  Renfroe  and  Vincent 
J.  Hurley  against  O.  M.  Sutton.  Judgment 
for  plaintiffs.  On  levy  of  execution,  Minnie 
G.  Sbaw  interposed  a  claim.  Judgment  hold- 
ing tbe  property  subject,  and  claimant  brings 
error.     Affirmed. 

Frank  L.  Neufville,  of  Atlanta,  for  plain- 
tiff in  error.  Green,  Tilson  &  McKinney,  of 
Atlanta,  for  defendants  In  error. 

HILL»  C.  J.  Allen  W.  Renfroe  and  Vin- 
cent J.  Hurley,  holding  an  execution  against 
O.  M.  Sutton,  had  it  levied  on  two  automo- 
biles as  the  property  of  the  defendant  Min- 
nie G.  Shaw  interposed  a  claim,  and  on  the 
trial  of  the  claim  the  trial  judge  directed  a 
verdict  for  the  plaintiff,  finding  the  proper- 
ty subject  to  the  execution;  and  the  claim- 
ant brings  error. 

The  question  in  the  case  depends  upon  the 
character  of  a  certain  written  instrument  in* 
troduced  by  the  claimant  The  trial  court 
held  that  this  instrument  was  In  effect  a  con- 
ditional bill  of  sale,  and  that  under  it  the 
title  to  the  two  automobiles,  at  the  time  of 
the  levy,  was  in  the  defendant,  -Sutton,  sub- 
ject to  the  payment  of  the  purchase  money 
to  the  claimant  This  contract  was  not  re- 
corded. The  contract  is  somewhat  confus- 
ing, and  was  probably  designed  for  the  pur- 
pose of  deception  as  to  the  true  character 
of  the  transaction  between  Sutton  and  the 
claimant     It  is  clear,  however,  from  an  In- 


*For  otber  cases  see  same  topic  and  section  NUMBBR  In  Dec.  Dig.  ft  Am.  Dig.  Kej-No.  Series  ft  Rep'r  Indezi 


364 


76  SOUTHEASTERN  REPORTEB 


(Ga. 


spectlon  of  the  entire  contract;  and  especial- 
ly from  paragraphs  3  and  4,  that  the  con- 
struction placed  thereon  by  the  trial  judge 
was  correct  The  contract  was  executed  by 
Minnie  6.  Shaw,  claimant  (referred  to  there- 
in as  "party  of  the  first  part'*),  and  O.  M. 
Sutton,  the  defendant  in  fl.  fa.,  and  para- 
graphs 3  and  4  are  in  the  following  lan- 
guage: 

"3.  That  the  permission  to  use  the  said  cars 
in  his  business  and  the  special  permission  to 
borrow  money  on  them,  if  necessary,  shall 
not  be  construed  as  vesting  the  ownership 
of  the  two  said  cars,  nor  either  of  the  said 
two  cars,  in  the  said  O.  M.  Sutton,  except 
for  the  specific  purposes  herein  mention- 
ed ;  but  the  title  to  both  the  said  cars  shall 
remain  in  the  party  of  the  first  part  until  both 
the  cars  are  cleared  of  incumbrance  and  the 
amount  agreed  upon,  viz.,  $500,  for  each  car 
over  and  above  said  incumbrance  has  been 
paid  in  full  by  party  of  the  second  part  It 
is  understood  that  herein  the  party  of  the 
second  part  renounces  any  claim  he  might 
be  supposed  to  have  in  himself  to  the  le- 
gal title  to  the  two  said  cars,  except  as  vest- 
ed in  him  by  party  of  the  first  part  for  these 
aforesaid  specific  purposes  only. 

'*4.  That  the  said  party  of  the  second  part, 
in  consideration  of  being  permitted  to  use 
the  cars  and  to  borrow  money  on  same,  to 
save  not  only  the  interstate  car,  as  afore- 
said, but  also  the  personal  properties  of 
his  own  In  like  jeopardy  under  the  same 
mortgage,  does  this  day  give  to  party  of 
the  first  party  warranty  deeds  to  two  lots 
(viz.,  lot  16  in  block  1,  and  lot  23  in  block 
3)  in  West  End  Heights  subdivision,  to  hold 
absolutely  as  payment  for  the  use  of  said 
cars  and  not  to  be  reconveyed  to  party  of 
the  second  part,  and  a  bill  of  sale  of  the 
remaining  personal  properties  aforesaid,  sub- 
ject to  the  unpaid  balance  of  indebtedness 
on  same,  the  title  to  these  said  personal 
properties,  as  thus  conveyed,  to  remain  in 
the  party  of  the  first  part  until  she  shall 
have  been  fully  paid,  at  which  time  she  shall 
reconvey  to  party  of  the  second  part  these 
said  Items  of  personal  properties,  viz.,  one 
desk,  one  chair,  and  one  typewriter." 

As  this  contract  of  sale,  reserving  title  in 
the  vendor  until  payment  for  the  automobiles 
as  specified  in  the  contract,  was  not  record- 
ed, and  as  the  judgment  lien,  the  basis  of  the 
execution  levied  upon  the  automobiles,  was 
acquired  after  the  execution  of  the  contract, 
the  judgment  lien  was  superior  to  the  rights 
of  the  vendor  under  the  contract  of  sale; 
and,  therefore,  the  court  did  not  err  in  hold- 
lug  that  the  property  was  subject  to  the  ex- 
ecution, and  in  directing  a  verdict  to  that 
effect.  Cottrell  v.  Merchants'  Bank,  89  Ga. 
513,  15  S.  E.  944;  Rhode  Island  Locomotive 
Works  V.  Empire  Lumber  Co.,  91  Ga.  (539,  17 
S.  E  1012;  Southern  Iron  &  E.  Co.  v.  Voyles, 
138  Ga.  258,  75  S.  E.  248. 

Judgment  affirmed. 


(U  Oa.  App.  805) 

HUGGINS  V.  ATLANTA  &  W.  P.  R.  00. 

(No.  4,309.) 

(Court  of  Appeals  of  Georgia.    Nov.  27,  1912J 

(Svllahu$  by  the  Court.) 

Railroad  Staoions. 

This  case  falls  within  the  principle  an- 
nounced by  this  court  in  Smith  v.  Seaboard  Air 
Line  Railway,  10  Ga.  App.  227,  73  S.  B.  523. 
and  cases  there  cited.  See.  also.  Central  o£ 
Georgia  R.  Co.  v.  Motes,  117  Ga.  923,  43  S.  E. 
990,  62  Lu  R.  A.  507,  97  Am.  St  Rep.  228; 
Brown  v.  Georgia,  Carolina  &  Northern  R.  Go^ 
119  Ga.  88,  46  S.  E.  71. 

Error  from  City  Court  of  Atlanta;  H.  H. 
Reid,  Judge. 

Action  by  August  Huggins  against  the  At- 
lanta &  West  Point  Railroad  Company. 
Judgment  for  defend&nt,  and  plaintiff  brings 
error.    Affirmed. 

W.  A.  James  and  J.  S.  James,  both  of  At- 
lanta, for  plaintiff  in  error.  Dorsey,  Brew- 
ster, Howell  &  Heyman,  of  Atlanta,  for  de- 
fendant in  error. 

HILL,  C  J.    Judgment  affirmed. 

(U  Oa.  App.  803) 
DURRETT  V.  STATE.     (No.  8,97a) 
(Court  of  Appeals  of  Georgia.    Nov.  27,  1912.) 

(ByUahu9  hy  the  Court.) 

Criminal  Law  (§  1160*)— AppEAii— Rkvibw. 

There  was  no  error  of  law  on  the  trial, 
and  though  the  evidence  of  the  defendant's  guilt 
is  far  from  satisfactory,  yet  as  the  verdict  re- 
ceived the  approval  of  the  trial  judge,  his  judg- 
ment refusing  the  motion  for  new  trial  will  not 
be  reversed. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  %  3084 ;   Dec.  Dig.  $  1160.*] 

Error  from  Superior  Court,  Hart  County; 
D.  W.  Meadow,  Judge. 

Andy  Durrett  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

A.  A.  McOirry  and  A.'  S.  Skelton,  both  of 
Hartwell,  for  plaintiff  in  error.  Thos.  J. 
Brown,  Sol.  Gen.,  of  EUerton,  and  A.  G.  & 
Julian  McCurry,  of  Hartwell,  for  the  State. 

RUSSELL,  J.     Judgment  affirmed. 

(11  Ga.  App.  803) 

HENDERSON  v.  STATE.     (No.  4,221.) 
(Court  of  Appeals  of  Georgia.    Nov.  27,  1912.) 

(SyUahus  ly  the  Cowrt.) 

Criminal  Law  (|  1172*)— Appkai/— Harmless 

Ebrok— Instructions. 

The  accused  was  indicted  for  assault  with 
intent  to  murder,  and  was  convicted  of  the  stat- 
utory offense  of  shooting  at  another.  The  ev- 
idence demanded  the  verdict,  and  the  assim- 
ments  of  error  as  to  various  excerpts  from  the 
charge  of  the  court  are  immaterial,  because  it 
is  apparent,  from  the  verdict,  that  none  of  the 
instructions  of  which  complaint  is  made  were 
prejudicial  to  the  accused. 

[Ed.  Note.^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  3154^163,  S169 ;  Dec  Dig 
§  1172.*] 
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Error  from  Superior  Oourt,  Worth  Ctounty ; 
rrank  Park.  Judge. 

Joe  Henderson  was  convicted  of  shooting 
at  another,  and  brings  error.     Affirmed. 

Claude  Payton,  of  Sylvester,  for  plaintiff 
in  error.  W.  B.  Wooten,  Sol.  Q&l,  of  Al- 
bany, and  J.  H.  Tipton,  of  Sylvester,  for 
the  State. 

BUSBSLU  X    Judgment  affirmed. 

01  Qa.  Avp.  74S)     v 

DUKES  V.  D.  L.  GORE  A  GO.    ^o,  4,284.) 

(Court  of  Appeals  of  Georgia.    Oct  22,  1912.) 

(8yUahu9  ly  the  Court.) 

1.   SUFFICIENCT      OF       PETITION  —  DEMUBBEB 

Overruled. 

The  allegations  of  the  petition  set  out  a 
cause  of  action  to  recover  damages  for  breach 
of  contract,  and  there  was  no  error  in  overral- 
ing  the  demurrer  thereto. 

(Additional  SyUohut  5y  Editorial  Btaff,) 

2.  Saubs  (I  22*>~REQuiBnKs  or  Contbaot— 
Offer  and  Acceptance— "Bt  Fridat." 
A  telegram,  *'If  can  get  peanuts  out  by 
Friday,  ship;  answer,"  and  response,  "Order 
confirmed;  will  ship  by  Friday  night  of  this 
week,"  to  which  no  reply  was  made  until  the 
Friday  referred  to,  when  the  bayer  telegraphed 
a  cancellation  of  the  order,  constituted  a  com- 

Sleted  contract;  the  word  "Friday"  including 
4  hours,  until  12  o'docli  Friday  night,  and 
the  word  "by"  being  equivalent  to  "not  later 
than"  (citing  1  Words  and  Phrases,  030). 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  |{  39-43 ;   Dec  Dig.  {  ^.*1 

Error  from  City  Court  of  Valdosta;  J.  G. 
Cranford,  Jadge. 

Suit  by  D.  L.  Gore  &  Co.  against  A.  H. 
Dnkes.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Affirmed. 

Denmark  ft  Griffin,  of  Valdosta,  for  plain- 
tiff in  error.  Whitaker  &  Dukes,  of  Val- 
dosta, for  defendants  in  error. 

HILL,  C.  X  This  was  a  suit  to  recover 
damages  for  breach  of  contract  The  only 
question  raised  by  tbe  record  is  as  to  wheth- 
er or  not  a  completed  contract  was  made 
between  the  parties,  and  this  depends  upon 
the  construction  of  the  correspondence  on 
that  subject  The  correspondence  was  car- 
ried on  by  telegraphic  communications,  and 
the  material  portions  thereof  are  as  follows: 
Dukes,  from  Valdosta,  Ga.,  February  7th, 
telegraphed  D.  Lk  Gore  ft  Co.,  Wilmington, 
N.  C:  "If  can  get  peanuts  out  by  Friday, 
ship;  answer.  [Signed]  A.  H.  Dukes."  On 
the  same  day,  D.  L.  Gore  ft  Co.  replied  as 
follows:  "Mr.  A-  H.  Dukes,  Valdosta,  Ga. 
Order  confirmed;  will  ship  by  Friday  night 
of  this  week.  D.  L.  Gore  ft  Co."  Dukes 
made  no  reply  to  this  telegram,  or  this  letter, 
tmtil  February  9th,  which  was  the  Friday 
referred  to,  when  he  telegraphed  as  follows: 
**Cancel  order  for  car  of  peanuts.  Cannot 
use  them."    The  defendant  insisted  that  no 


contract  was  finally  consununated  before 
the  cancellation  of  the  order,  and  conse- 
quently there  could  be  no  breach,  and  on 
this  ground  filed  a  demurrer  to  the  peti- 
tion. The  demurrer  was  overruled,  and  this 
judgment  is  here  for  review. 

[1,  2]  It  is  agreed  that  an  acceptance  of  an 
offer,  to  be  binding,  must  be  absolute,  com- 
plete and  unequivocal,  and  identical  with 
the  terms  of  the  offer.  The  order  of  Dukes 
for  the  peanuts  was  based  upon  the  condi- 
tion that  they  could  be  shipped  out  by  Fri- 
day, and,  in  accepting  t^s  order,  Gore  ft  Co. 
replied  that  the  order  for  the  peanuts  was 
confirmed,  and  that  they  would  "ship  by  Fri- 
day night"  The  question  arises  on  the  con- 
struction of  the  words  "will  ship  by  Friday 
night"  The  word  "by"  has  many  significa- 
tions, according  to  the  context  When  used 
to  designate  a  terminal  point  of  time,  it  is 
defined  by  the  Century,  the  Standard,  and 
Webster's  Dictionaries  as  meaning  "not  lat- 
er than."  See,  also,  1  Words  and  Phrases 
Judicially  Defined,  930.  Giving  this  con- 
struction to  the  word  as  used  in  this  corr 
respondence,  it  follows  that  Gore  ft  Co.  had 
until  Friday  to  ship  the  peanuts  as  ordered 
by  Dukes. 

The  next  question  is:  What  is  meant  by 
the  word  "Friday"?  What  does  Friday  in- 
clude? Does  it  include  a  day  of  24  hours, 
from  Thursday  night  at  12  o'clock  until  12 
o'clock  Friday  night  or  does  it  simply  in- 
clude that  part  of  Friday  which  is  popular- 
ly known  as  daytime?  It  is  well  established 
that  the  law  takes  no  notice  of  fractions  of 
a  day,  but  computes  the  day  on  which  an 
act  may  be  done  as  24  hours.  Cole  v.  Illi- 
nois Sewing  Machine  Co.,  7  Ga.  App.  338,  66 
S.  E.  979;  Rose  v.  State,  107  Ga.  697,  33 
S.  E.  439.  A  day  includes  the  whole  24 
hours,  commencing  at  12  p.  m.  and  expiring 
at  the  next  12  p.  m.  45  Century  Digest, 
2995.  And  see  Henderson  v.  Reynolds,  84 
Ga.  162,  163,  10  S.  B.  734,  7  L.  R.  A.  327, 
Where  a  person  is  required  to  take  action 
in  a  given  number  of  days  in  order  to  se- 
cure a  right,  the  day  consists  of  24  hours; 
so  that,  if  the  act  be  done  on  the  last  day 
limited,  if  done  before  midnight)  that  will 
be  sufficient  45  Century  Digest  2995.  We 
think  it  well  settled  that  a  day  in  legal 
parlance  includes  the  whole  24  hours.  Bear- 
ing in  mind  the  meaning  of  the  word  "by," 
and  that  of  the  word  "day"  as  herein  con- 
strued, we  think  the  only  reasonable  con- 
struction of  Dukes'  offer  to  purchase  the 
peanuts  was  that  he  Intended  to  make  such 
offer  as  could  be  accepted  and  complied  with 
by  Gore  ft  Co.  at  any  time  during  the  24 
hours,  beginning  Thursday  night  at  12  o'clock 
and  extending  to  12  o'clock  the  Friday 
night  following;  in  other  words,  that 
Gore  ft  Co.'s  telegram  to  Dukes  announc- 
ing that  his  order  was  accepted  and 
they  would  comply  with  the  order  by  ship- 
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ping  the  peanuts  by  Friday  night  constitut- 
ed a  completed  contract  between  the  parties, 
binding  equally  upon  both,  from  which  nei- 
ther could  recede,  except  for  legal  cause, 
and  that,  therefore,  the  judgment  overrul- 
ing the  demurrer  was  correct 
Judgment  affirmed. 

01  Ga.  App.  814) 

ROGERS  V.  STATE.     (No.  4,472.) 
(Court  of  Appeals  of  Georgia.    Not.  27,  1912.) 

(Byllabu9  hy  the  Court.) 

1.  Gbiminal  Law  (§  1153*)  —  Appeal  —  Com- 
petency OF  Witness. 

Where  a  child  seyen  years  of  age  is  of- 
fered as  a  witness,  and  the  objection  is  made 
that  the  child  is  of  such  tender  years  as  not  to 
understand  the  nature  and  character  of  an  oath, 
and  the  trial  judge  thereupon  makes  a  prelim- 
inary examination  in  order  to  test  the  compe- 
tency of  the  child,  and  after  such  examination 
holds  that  the  child  is  competent  as  a  witness, 
this  court  will  not  interfere  with  the  discretion 
of  the  trial  judge,  unless  such  discretion  has 
been  flagrantly  abused.  In  the  present  case 
there  was  no  abuse  of  discretion.  Webb  y. 
State,  7  Ga.  App.  35,  66  S.  E.  27;  Beebee  y. 
State,  124  Ga.  775,  53  S.  B.  99;  Minton  y. 
State,  99  Ga.  254,  25  S.  E.  626. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S§  3061-3066;  Dea  Dig.  § 
1153.*] 

2.  Cbiminal  Law  (§  1213*)— Ceukl  and  Uw- 
usuAL  Punishment. 

It  is  well  settled,  by  repeated  decisions  of 
the  Supreme  C?6urt  and  of  this  court,  that 
where  the  sentence  imposed  by  the  trial  court  is 
within  the  limit  fixed  by  the  statute,  it  will  not 
be  set  aside  and  a  new  trial  granted  on  the 
ground  that  the  sentence  imposed  is  excessive 
and  the  punishment  cruel  and  unusual,  and 
therefore  in  violation  of  the  Constitution  of  this 
state  (article  1,  i  1,  par.  9 ;  Civ.  Code  1910,  { 
6365).  McCullough  v.  State,  11  Ga.  App.  — , 
76  S.  E.  393. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  3304-3309;  Dec.  Dig.  § 
1213.*] 

3.  Review  on  Appeal. 

There  being  no  other  assignment  of  error 
of  law  than  that  contained  in  the  foregoing 
headnotes,  and  there  being  some  evidence  to 
support  toe  verdict,  this  court  has  no  power  to 
interfere. 

Error  from  Superior  (^urt,  Baldwin  Coun- 
ty;  J.  B.  Park,  Judge. 

Buster  Rogers  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

D.  S.  Sanford,  of  Milledgeville,  for  plaintiff 
in  error.  Jos.  E.  Pottle,  SoL  Gen.,  of  Mil- 
ledgeville, for  the  State. 


provisions  of  section  4424  of  the  Civil  Code 
(construed  in  connection  with  section  4425),  sur- 
viving children  have  a  cause  of  action  for  the 
negligent  homicide  of  their  father,  notwith- 
standing the  fact  that  their  mother  survived  the 
father  and  died  without  instituting  an  action 
for  damages  based  upon  the  homicide,  the  trial 
judge  properly  overruled  the  general  demurrer. 
[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  {§  35-46,  48 ;   Dec.  Dig.  §  31.*] 

Error  from  City  Court  of  Elberton;  Geo. 
C.  Grogan,  Judge. 

Action  by  B.  I.  Thornton,  aa  guardian  of 
Lizzie  Kate  Anderson  and  others,  against 
the  City  of  Elberton.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

For  opinion  of  Supreme  Court  on  ques- 
tions certified,  see  138  Ga.  776,  76  S.  E.  62. 

Z.  B.  Rogers,  of  Elberton,  and  Anderson, 
Felder,  Rountree  &  Wilson,  of  Atlanta,  for 
plaintiff  in  error.  Worley  &  Nail,  of  Elber- 
ton, and  R.  R.  Arnold,  of  Atlanta,  for  de- 
fendant in  error. 

RUSSELL,  J.  B.  I.  Thornton,  as  guardian 
for  Lizzie  Kate  Anderson,  Mall  Anderson, 
Mary  Anderson,  Margaret  Anderson,  Edna 
Anderson,  and  Ep  T.  Anderson,  Jr.,  brought 
an  action  against  the  city  of  Elberton  for 
damages  on  account  of  the  negligent  homi- 
cide of  their  father,  E)p  T.  Anderson,  Sr.,  who 
was  an  employ^  of  the  city  of  Elberton;  It 
being  alleged  that  his  death  was  due  to  the 
fact  that  the  defendant  negligently  failed  to 
furnish  him  a  safe  place  to  work,  furnished 
him  with  dangerous  and  unsuitable  machin- 
ery, and  failed  to  instruct  him  or  to  warn 
him  of  the  dangers,  of  which  his  employers 
were  fully  apprised.  The  defendant  demur- 
red generally,  upon  two  grounds:  (1)  Be- 
cause the  petition  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action;  and 
(2)  because  it  appears  from  the  averments  in 
the  petition,  that  the  right  of  action,  if  any, 
vested  in  the  widow  of  Ep  T.  Anderson,  Sr., 
and  that,  as  she  died  without  having  insti- 
tuted an  action,  the  right  of  action  did  not 
survive  to  the  plaintiffs. 

It  is  stated  in  the  petition  that  the  peti- 
tioners, who  sue  through  their  guardian,  con- 
stitute all  the  children  of  Ep  T.  Anderson, 
Sr.,  and  that  at  the  time  of  his  death  he 
left  surviving  him,  as  his  heirs  at  law.  not 
only  these  minors;  but  a  wife,  who  was  their 
mother,  and  who  had  died  prior  to  the  bring- 
ing of  the  action.  As  it  thus  plainly  ap- 
peared that  the  widow,  though  in  life  when 
the  cause  of  action  accrued,  had  died  with- 
out filing  suit,  it  is  clear  that «- the  question 
presented  by  the  second  ground  of  the  de- 
murrer really  controls  the  issue  as  to  wheth- 
er any  liability  attaches  to  the  defendant; 
for,  if  these  plaintiffs  cannot  recover,  no  re- 
covery can  be  had.  This  court  deemed  it 
proper  to  refer  this  question  to  the  Supreme 
Court,  in  view  of  the  peculiar  phraseology 
of  section  4424  of  the  Civil  Code  of  1910,  to 

•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 


HILL,  C.  J.    Judgment  affirmed. 

(11  Ga.  App.  801) 
CITY  OF  ELBERTON  v.  THORNTON. 

(No.  3,645.) 

(Court  of  Appeals  of  Georgia.    Nov.  27,  1912.) 

(Syllabus  ly  the  Court,) 

Death  (§  31*)— Parties  to  Action. 

The  Supreme  Court,  in  answer  to  a  ques- 
tion certified  to  it,  having  held  that  under  the 
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the  effect  that  ''a  widow,  or,  if  no  widow, 
a  child  or  children,  may  recover  for  the  hom- 
icide of  the  husband  or  parent'*  The  Su- 
preme Court,  in  answer  to  the  question  cer- 
tified to  it,  held  that  "avil  Code,  |  4424,  rel- 
ative to  the  right  of  a  widow  and  minor 
children  to  damages  for  the  homicide  of  the 
husband  of  the  widow,  father  of  the  children, 
should  be  construed  In  connection  with  pro- 
visions of  CivU  Code,  I  4425,  on  the  same 
subject  Under  application  of  this  law,  sur- 
viving children  have  a  cause  of  action  for 
the  negligent  homicide  of  their  father,  after 
the  death  of  the  widow,  who  after  the  hom- 
icide died  without  instituting  suit  for  the 
damages."  138  6a.  776,  76  a  B.  62.  It  fol- 
lows that  the  judge  of  the  dty  court  of  El- 
berton  ruled  correctly  tn  overruling  the 
ground  that  the  present  plaintiffs  had  no 
right  to  maintain  the  action. 

The  special  grounds  of  the  demurrer  were 
overruled,  as  well  as  the  general  ground 
that  the  petition  set  forth  no  cause  of  ac- 
tion. While  the  correctness  of  the  ruling 
upon  the  first  general  ground  is  challenged 
by  the  bill  of  exceptions,  the  argument 
both  oral  and  In  the  briefs,  was  confined 
to  the  ruling  upon  the  ground  which  at- 
tacked the  right  of  the  plaintiffs  to  main- 
tain the  action,  and  therefore  the  objection 
to  the  emffldency  of  the  petition  must  be 
treated  as  having  been  abandoned. 

Judgment  affirmed^ 

(11  Ga.  App.  811)  '" 

SHHPPARD  V.  CITY  OF  JAjCKSON. 

(No.   4,443.) 
(Court  of  Appeals  of  Georgia.    Nov.  27,  1912.) 

(8yUahu9  by  the  Court.) 

1.  DiSORDEBLT  CONDUCT  (|  1*)— PUBPABATIOI? 

TO  CoifinT  Crime. 

Mere  preparation  to  commit  a  crime 
against  the  laws  of  the  state  cannot  be  pun- 
ished by  a  municipal  court  as  disorderly  con- 
duct, in  the  absence  of  proof  of  some  conduct 
which  tends  to  a  breach  of  the  peace,  or  to  dis- 
turb that  portion  of  the  public  which  may  see 
or  hear  the  conduct  claimed  to  have  been  dia- 
orderly. 

[Bd.  Note.— For  other  cases,  see  Disorderly 
Conduct,  Cent  Dig.  H  1-8;    Dec  Dig.  {  1.*] 

(Additional  SyUahu9  hy  Editorial  Staif.) 

2.  DiSORDEBLT   CONDUCT    (|   1*)— WHAT  CON- 
ffriTUTES. 

"Disorderly  conduct"  generally  means  some 
act  which  tends  to  a  breach  of  the  peace,  or 
to  disturb  the  portion  of  the  public  which  may 
hear  or  see  the  conduct  claimed  to  have  been 
disorderly. 

[Ed.  Note.— For  other  cases,  see  Disorderly 
Conduct,  Cent  Dig.  S|  1-8;   Dec.  Dig.  i  1.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  3,  pp.  2106,  2109.] 

Error  from  Superior  Court,  Butts  Coun- 
ty;  R.  T.  Daniel,  Judge. 

Dude  Sheppard  was  convicted  of  disorder- 
ly conduct  in  violation  of  an  ordinance  of 
the  City  of  Jackson,  and  brought  certiorari 
to  the  superior  court,  and  from  dismissal 
thereof  brings  error.    Reversed. 


C.  L.  Redman,  of  Jackson,  for  plaintiff  in 
error.  J.  T.  Moore,  of  Jadcson,  for  defend- 
ant in  error. 

POTTLE,  J.  The  petition  for  certiorari  In 
this  case  recites  that  the  accused  was  tried 
in  the  mayor's  court  upon  a  charge  of  "dis- 
orderly conduct"  The  answer  of  the  mayor 
sets  forth  that  the  defendant  was  charged 
with  "the  offense  of  disorderly  conduct,  vio- 
lating that  portion  of  the  section  of  the  city 
ordinance,  defining  disorderly  conduct,  which 
prohibits,  any  one  ftom  assembling  in  the 
dty  for  the  purpose  and  with  the  intent  of 
gaming,"  but  that  no  ordinance  was  put  in 
evidence,  as  no  point  was  made  on  the  or- 
dinance, and  there  was  no  occasion  to  In- 
troduce it  in  evidence.  The  evidence  as  set 
forth  in  the  mayor's  answer  discloses  that 
the  accused  and  a  number  of  others  quietly 
assembled  for  the  purpose  of  gaming,  and 
fled  upon  the  approach  of  a  police  oflBcer, 
but  that  there  was  no  disorder,  nor  anything 
done  by  the  accused  which  could  properly 
be  classified  as  disorderly  conduct.  We  can- 
not take  judicial  cognizance  of  the  ordi- 
nances of  the  city  of  Jackson,  and  hence  we 
must  rely  upon  the  answer  of  the  mayor 
tfySLt  the  accused  was  placed  on  trial  charged 
with  a  violation  of  the  ordinance  defining 
disorderly  conduct 

[1]  A  city  may  properly  punish  for  assem- 
bling for  the  purpose  of  violating  the  laws 
of  the  state  against  gaming;  but.  In  order  to 
do  so,  it  must  have  an  ordinance  expressly 
making  this  act  an  offense  against  the  city. 
A  city  could  no  more  say  that  merely  as- 
sembling for  the  purpose  of  violating  a  state 
law  would  be  disorderly  conduct  than  it 
could  say  that  mere  preparation  to  commit 
any  other  crime  would  be  disorderly  conduct 
and  be  punishable  as  such.  If  the  city  of 
Jackson  has  an  ordinance  which  expressly 
makes  It  an  offense  against  the  city  to  as- 
semble for  the  purpose  of  gambling,  then, 
under  the  evidence  as  set  forth  in  the  an- 
swer of  the  mayor  in  this  case,  the  accused 
was  guilty,  and  could  properly  be  punished. 
But  since  it  appears  from  the  mayor's  an- 
swer that  the  accused  was  charged  with  the 
offense  of  disorderly  conduct,  and  the  evi- 
dence demanded  a  finding  that  he  was  not 
guilty  of  disorderly  conduct,  the  conviction 
was  unauthorized.  We  recognize,  of  course, 
that  the  expression  "disorderly  conduct" 
would  include  a  variety  of  acts,  and  gen- 
erally it  would  be  a  question  for  the  mag- 
istrate to  say  whether  or  not  the  particular 
act  complained  of  was  comprehended  within 
the  expression  "disorderly  conduct";  but 
where  it  afilrmatlvely  appears  that  the  ac- 
cused merely  sat  by  a  table  In  a  perfectly 
quiet  and  peaceable  manner,  without  dis- 
turbing anybody,  simply  for  the  purpose  of 
engaging  in  a  game  of  cards,  we  do  not  think 
the  magistrate  could  properly  find  that  he 
was  guilty  of  disorderly  conduct 
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[2]  Generally,  ''disorderly  conduct"  means 
some  act  whicli  tends  to  a  breach  of  the 
peace,  or  at  least  to  disturb  that  portion  of 
Che  public  which  may  see  or  hear  the  con- 
duct claimed  to  have  been  disorderly.  Noth- 
ing of  tha^  sort  having  been  shown  in  the 
present  case,  we  are  of  the  opinion  that  the 
conviction  cannot  stand.  Kahn  ▼.  Macon, 
95  Ga.  419,  22  S.  E.  ^1;  Keck  ▼.  Gaines- 
ville, 9S  Ga.  423,  25  S.  E.  559. 

The  point  is  made  that,  in  view  of  the 
fact  that  the  ordinance  is  not  set  out  in  the 
record,  under  the  principle  decided  in  HiU 
▼.  City  of  Atlanta,  125  Ga.  697,  54  S.  E.  354, 
5  Ann.  Cas.  614,  this  court  is  unatile  to  tell 
whether  any  error  has  been  committed,  and 
that  for  this  reason  the  Judgment  overrul- 
ing the  certiorari  must  be  affirmed.  See, 
also.  Bell  v.  Forsyth,  126  Ga.  443,  55  S.  E. 
230.  But  a  sufficient  reply  to  this  conten- 
tion is  that  the  mayor  in  his  answer  set  out 
the  substance  of  the  ordinance  under  which 
the.  accused  was  arraigned,  and,  under  the 
ordinance  as  thus  construed  by  the  mayor, 
the  conviction  was  unauthorized. 

Judgment  reversed. 


(11  Ga.  App.  gi8) 

MOORE  V.  STATE.    (No.  4,449.) 
(Court  of  Appeals  of  Georgia.    Nov.  27,  1912.) 

(SyUalnu  dy  the  Court.) 

Falsk  Pbbtenses  (§  6*)— Evidence— Fraud- 

uucNT  Intent. 

The  gist  of  the  offense  of  cheating  and 
swindling,  as  defined  by  Penal  Code  1910,  S 
719,  is  the  existence  of  a  fraudulent  intent 
The  undisputed  evidence  in  the  present  case 
demanded  a  finding  that  the  accused  did  not 
bave  any  fraudulent  intent,  but  acted  in  good 
faith,  in  making  to  the  prosecutrix  the  repre- 
sentation relied  upon  as  constituting  the  deceit- 
ful means  or  artful  practice  described  in  the 
indictment.  The  verdict  ol  guilty  was,  there- 
fore, contrary  to  law. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  {  3;   Dec.  Dig.  §  5.*] 

Error  from  City  Court  of  Madison;  K.  S. 
Anderson,  Judge. 

E^d  Moore  was  convicted  of  cheating  and 
swindling,  and  brings  error.     Reversed. 

Middlebrool^s  &  Burniss,  of  Madison,  for 
plaintiff  in  error.  Joseph  E.  Pottle,  Sol. 
Gen.,  of  Mllledgeville,  for  the  State. 

HILL,  O.  J.    Judgment  reversed. 


01  Oft.  App.  814) 
DUKE  V.  STATE.     (No.  4,469.) 
(Court  of  Appeals  of  Cieorgia.    Nov.  27,  1912.) 

(8ifUahu9  hy  the  Court.) 

Cbihinal  I4AW  (I  938*)— New  TbiaIt-Newlt 

Discovered  Evidence. 

The  only  assig^nment  of  error  covered  by 
the  brief  submitted  in  this  case  and  relied  upon 
by  the  plaintiff  in  error  is  that  the  court  should 
have  granted  a  new  trial  on  the  ground  of  al- 
leged newly  discovered  testimony.  This  alleged 
newly  discovered  testimony  is  impeaching  in  its 
character,  and  is  not  such  as  would  probably 
produce  a  different  result  on  a  second  trial. 

[Ed.  Note.— E\)r  other  cases,  see  Criminal 
Law,  Gent  Dig.  §{  2306-2S15,  2317 ;  Dec.  Dig. 
S  938.*] 

Error  from  City  Court  of  Jackson;  H.  M. 
Fletcher,  Judge. 

Loyd  Duke  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

J.  T.  Moore,  of  Jackson,  for  plaintiff  in 
error.  O.  tu  Redman,  Sol.,  of  Jackson*  for 
the  State. 

HlUi,  C  J.    Judgment  affirmed* 


Ol  Ga.  App.  815) 
BUTLER  ▼.  STATE,     (No.  4,474.) 
(Court  of  Appeals  of  Ckorgia.    Nov.  27,  1912.) 

(SyUahue  hy  the  Court,) 

CSbiminal  Law  (f  80*)— Conviction  of  Ao- 

cessobt— Evidence. 

In  misdemeanors,  all  who  participate  in  the 
criminal  act,  either  as  principals  or  accessories, 
are  guilty  as  principals.  But,  in  order  to  au- 
thorize  the  conviction  of  one  charged  with  hav- 
ing been  accessorially  guilty,  he  must  be  shown 
to  have  been  connected  in  some  way  with  the 
criminal  act  Mere  proof  of  presence  by  the 
accused  when  the  criminal  act  was  committed 
by  another,  and  of  subsequent  flight  does  not, 
in  the  absence  of  evidence  showing  that  the  ac- 
cused advised  or  abetted  the  commission  of  the 
crime,  authorize  his  conviction. 

[Ed.  Note.— For  other  cases,  see  CSiiminal 
Law,  Cent  Dig.  {{  103-111,  1384;  Dec.  Dig. 
8  80.*1 

Error  from  Superior  Court,  Ldurens  Coun- 
ty; K.  J.  Hawkins,  Judge. 

John  Butler  was  convicted  of  crime,  and 
brings  error.    Reversed. 

G.  C.  Bidgood  and  J.  E.  Burch,  both  of 
Dublin,  for  plaintiff  in  error.  E.  D.  Graham^ 
SoL  Gen.,  of  McBae,  for  the  State. 

POTTLE,  J>    Judgment  reversed. 
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039  Oa.  46) 

MOORS  ▼.  JACKSON. 
(Supreme  Gourt  of  Georgia.     Not.  20*  1912^) 

(3yUahuM  by  the  Court.) 
Appeal  and  Brsob  (i  1170*)— Habmubss  Es- 

BOB. 

None  of  the  groande  of  the  motion  for  a 
new  trial  involve  lesral  principles  which  require 
discussion,  a  number  of  them  depend  on  the 
applicability  of  certain  charges  to  the  pleadings 
and  evidence,  and,  while  there  may  have  been 
some  inaccuracies,  under  the  pleadings  and 
evidence  there  is  nothing  which  requires  a  re- 
versaL 

[Ed.  Note.--For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |S  4540-4545;  Dec.  Dig.  I 
1170.*] 

Srror  from  Superior  Gourt»  Greene  Coun- 
ty; B.  F.  Walker,  Judge. 

Action  by  B.  W.  Moore  against  W.  13U  Jack- 
son. From  the  Judgment,  Moore  brings  er- 
ror.   Affirmed. 

Brown  &  Shipp  and  J.  P.  Brown,  all  of 
Greensboro,  for  plaintiff  In  error.  Noel  P. 
Park,  of  Greensboro,  for  defendant  In  error. 

LUMPKIN,  J.  Judgment  affirmed.  All  tbe 
Justices  concur. 


(188  Ga.  SIS) 

UNDSAT  y.  STATE. 

(Supreme  Court  of  Georgia.     Nov.  13,  1012.) 

(SyUabut  hy  the  Court.) 

1.  Jury  (S  131*) —  CoMPrrENCT  — Examina- 
tion. 

Where  jurors  on  their  voir  dire  had  an- 
•wered  the  statutory  questions  so  ss  to  prima 
fade  qualify  themselves  as  such,  the  court  did 
not  err  in  refusing  to  allow  counsel  for  the  ac- 
cused to  make  further  examination  of  the 
jurors. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  {§  561-^2;    Dec  Dig.  {  131.* J 

Z  Criminal   Lav?    (|    711*)— TriaIt-Argu- 
.  MJENT  OF  Counsel. 

On  the  trial  of  one  charged  with  murder, 
counsel  for  the  sccused  consumed  two  hours 
time  in  the  argument  of  the  case  to  the  jury, 
and,  being  reminded  by  the  court  that  his  time 
bad  ezi)ired,  requested  additional  time  to  com- 
plete his  argument,  stating  it  would  ''require 
cooftiderable  time"  to  do  so.  Tbe  court  grant- 
ed an  additional  half  hour,  at  the  expiration  of 
which  counsel  requested  still  further  time, 
which  the  court  refused  to  allow.  No  request 
was  made  b^  counsel  for  additional  time  before 
beginning  his  argument,  as  required  by  rule  5 
of  tbe  superior  court,  as  embodied  in  Civ. 
Code  1910,  I  6264.  Held,  such  refusal  was  not 
in  violation  of  article  1,  §  1,  par.  4,  of  tbe 
Constitution  of  this  state,  which  declares  that 
**D0  person  shall  be  deprived  of  tbe  right  to 
prosecute  or  defend  his  cause,  in  any  of  the 
courts  of  this  state,  in  person,  by  attorney,  or 
both." 

[Ed.   Note.~For   other  cases,   see   Criminal 
Law,  Cent.  Dig.  |  1657;   Dec  Dig.  {  711.*] 

3.  Criminal  Law  (§§  814,  829*)— Homicide 
(§  115* )— Instructions— Homicide— Self- 
Dkfense. 

The  court  did  not  err  in  refusing  to  give 

any  of  tbe  written  requests  to  charge  the  jury. 


for  the  reasons  set  oat  in  the  third  division  of 
the  opinion. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  if  1821.  1833.  1839.  1860.  1865, 
1883,  18*.  1924,  1979-1985,  1987.  2011;  Dec. 
Dig.  if  814,  829;*  Homicide,  Dec  Dig.  1 116.*] 

4.   DiSTBICT   AND    PbOSBCUTINO   ATTOBNBTS   (| 

8*)— Assistants. 

On  the  trial  of  one  charged  with  murder, 

it  is  not  error  for  the  court  to  refuse  to  allow 

j  a  lawyer,  employed  to  prosecute   the  accused 

and  conduct  the  case  for  the  state,  to  be  sworn. 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent  Dig.  §§  10-17; 
Dec  Dig.  1  3.*1 

&  Criminal  Law   (|  617*)  —  Confession  — 
Admissibilitt. 

Where,  on  the  trial  of  one  charged  with 
murder,  the  evidence  makes  out  a  prima  facie 
case  for  the  admission  of  a  confession,  it  is 
not  error  to  allow  a  witness  for  the  state  to 
testify  that  the  defendant  said  to  the  witness, 
shortly  after  the  homicide,  that  he  had  killea 
the  brother  of  the  deceased  for  "nothing." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  1146-1156;  Dee.  Dig.  { 
617.*] 

6.  Cbiminal   Law    (|   828*)— Confessions- 
Instructions. 

The  failure  of  the  court  to  instruct  tbe 
jury  as  to  the  weight  of  confessions  as  eyi- 
dence  is  not  error,  in  the  absence  of  a  timely 
written  request  that  such  charge  be  given. 
Particularly  is  this  true  when  the  evidence 
other  than  that  as  to  the  confession  is  suffi- 
cient to  warrant  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2011;   Dec.  Dig.  |  828.*] 

7.  Cbihinal  Law    (|   681*) — Exclusion   or 
Evidence. 

Where  evidence  is  offered  on  the  trial  of 
a  case,  which  is  objected  to  as  irrelevant  and 
immaterial,  and  on  statement  of  counsel  that 
he  **would  connect  it  up"  with  other  evidence 
so  as  to  make  it  admissible,  and  the  court  said, 
^'Unless  you  do  it,  it  will  be  ruled  out,"  but 
no  motion  was  made  later  to  rule  it  out,  it  is 
not  error  for  the  court  to  fail  to  exclude  the 
testimony  later  of  his  own  motion,  on  failure 
of  counsel  to  "connect  up"  the  testimony  as 
promised. 

[Bid.  Note.— Fer  other  cases,  see  Criminal  Law, 
Cent  Dig.  |{  1611.   1612;  Dec.  Dig.  |  681.*i 

a  Cbihinal  Law  (§  668*)— Statbuent  of 
Accu8ei>-:>Subssquent  Examination. 
There  was  no  abuse  of  discretion  in  re- 
fusing to  allow  counsel  for  the  defendant,  over 
objection  made,  to  examine  the  accused  after 
he  had  made  his  statement,  not  under  oath, 
although  the  latter  had  submitted  to  examina- 
tion by  the  state's  counsel 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |§  1584-1590;  Dec.  Dig.  I 
608.*] 

9.  Criminal  Law   (|  1064%*)  —  Review— 
Gbounds  of  Motion  vob  New  Tbial. 

Grounds  of  a  motion  for  a  new  trial,  not 

approved  by  tbe  court,  will  not  be  considered. 

[Ed.    Note.— For   other   cases,    see    Criminal 

Law.  Cent  Dig.  §§  2676,  2887,  2948;  Dec.  Dig. 

i  1064Mfc.*l 

10.  CRnnNAL  Law  (|  404*)— Evidence. 
The  court  did  not  err  in  refusing  to  allow 

counsel  for  the  accused  to  offer  in  evidence 
the  body  of  the  latter  to  prove  his  height  and 
size. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  873,  801-893,  1457;  Dec. 
Dig.  I  404.*! 
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11.  Obikinal  Law   (|  915*)— Nbw  Tbial— 

OVEBBUIJNG  DEMUBREB. 

The  overruling  of  a  demurrer  to  an  indict- 
ment is  not  a  ground  of  a  motion  for  a  new 
triaL  In  such  a  case,  direct  exceptions  should 
be  filed  to  the  ruling  complained  of,  if  a  review 
of  it  is  to  be  had  by  this  court. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  Si  2152-2158;  Dec  Dig.  | 
015.*] 

12.  Sufficiency  of  Evidence. 

The  evidence  amply  supports  the  verdict 

Error  from  Superior  Court,  Glynn  Coun- 
ty;  C.  B.  Oonyers,  Judge. 

Allen  Lindsay  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

Francis  H.  Harris,  of  Brunswick,  for  plain- 
tiff in  error.  J.  H.  Thomas,  Sol.  Gen.,  of 
Jesup,  and  T.  S.  Felder,  Atty.  Gen.,  for  the 
State. 

HILL,  J.  [1]  1.  The  assignments  of  error 
In  the  fourth  to  twelfth  grounds,  inclusive, 
of  the  amended  motion  for  a  new  trial,  are 
that  the  court  sustained  the  objection  of  the 
solicitor  general  to  certain  questions  pro- 
pounded to  the  jurors  on  their  voir  dire  by 
counsel  for  the  defendant,  and  refused  to 
allow  the  questions  asked  and  answered. 
None  of  these  were  the  statutory  questions. 
The  questions  varied  somewhat  In  substance, 
and  we  quote,  by  way  of  Illustration,  two  of 
those  propounded,  which  were  as  follows: 
"If  taken  upon  this  jury  to  try  this  case, 
will  you  be  governed  by  the  rule  of  law 
that  the  state  must  prove  the  charge  against 
the  defendant  to  a  moral  and  reasonable 
certainty  and  beyond  a  reasonable  doubt?" 
"If  taken  upon  the  jury  to  try  the  case,  will 
you  carefully  and  patiently  listen  to  the  ar- 
gument of  defendant's  attorney,  in  the  pres- 
entation of  the  defendant's  case,  and  his 
theory  thereof,  notwithstanding  the  length 
of  said  argument?*  The  court  did  not  err 
In  sustaining  the  objection  of  the  state  to 
any  of  the  questions  propounded  to  the  ju- 
rors and  in  refusing  to  allow  them  answered. 
Penal  Code,  S  1004,  declares:  "When  a 
juror  has  been  found  competent  as  aforesaid, 
no  other  or  further  investigation  before  tri- 
ors, or  otherwise,  shall  be  had,  unless  upon 
newly  discovered  evidence  to  disprove  his 
answer,  or  to  show  him  incompetent  as  afore- 
said, which  may  be  heard  by  the  judge  at 
any  time  before  any  of  the  evidence  on  the 
main  issue  Is  submitted;  and  if  the  juror  is 
proved  incompetent,  the  judge  may  order 
him  withdrawn  from  the  jury  and  cause  an- 
other selected  in  the  same  manner  as  is 
above  pointed  out"  And  in  the  case  of  Car- 
ter V.  State,  66  Ga.  463  (3),  it  was  held: 
"Under  the  present  practice  of  trying  the  com- 
petency of  jurors,  only  the  statutory  ques- 
tions can  be  asked  In  the  first  Instance.  Aft- 
er the  juror  Is  pronounced  competent,  then 
evidence  may  be  Introduced  showing  his  In- 
competency.   After  the  Introduction  of  such 


evidence,  it  Is  within  the  province  of  the  court 
to  examine  the  witness  farther."  See,  also, 
Woolfolk  T.  State,  85  Ga.  69  (9-a),  11  S.  B. 
814. 

[2]  2.  Complaint  Is  made  that  when  coun- 
sel for  the  defendant  was  making  his  argu- 
ment to  the  jury,  the  court  stopped  counsel, 
stating  that  he  had  exhausted  his  time. 
Whereupon  the  latter  stated  to  the  court  that 
he  had  not  completed  his  argument,  and  that 
It  would  "require  considerable  time"  for  him 
to  do  so.  The  court  granted  an  additional 
half  hour.  Counsel  continued  his  argument 
until  the  half  hour  had  expired  and  sat 
down.  It  does  not  appear  from  the  record 
that  counsel  for  the  defendant  asked  for 
additional  time  at  the  beginning  of  the  ar- 
gument to  the  jury,  nor  stated,  when  the 
request  was  finally  preferred,  the  additional 
amount  of  time  that  was'  required.  It  Is 
insisted  by  counsel  for  the  plaintiff  In  error 
that  the  ruling  of  the  court  limiting  his 
argument  in  a  murder  case  was  contrary  to 
the  constitutional  rights  of  the  defendant  in 
error,  as  declared  In  article  1,  |  1,  par.  4, 
of  the  Constitution  of  Georgia  (Civil  Code, 
{  6360),  which  declares  that  ''no  person  shall 
be  deprived  of  the  right  to  prosecute  or  de- 
fend his  cause.  In  any  of  the  courts  of  this 
state,  In  person,  by  attorney,  or  both,"  and 
that  the  ruling  of  the  court  In  limiting  the 
time  of  the  argument  of  defendant's  counsel 
was  tantamount  to  depriving  him  of  his 
constitutional  right  To  this  contention,  un- 
der the  facts  of  this  case,  we  cannot  agree. 
Counsel  did  not  apply  to  the  court  before 
the  argument  of  the  case  began  for  additional 
time  to  that  provided  by  rule  6  of  the  su- 
perior court  as  embodied  In  Civil  Code,  | 
6264.  He  consumed  In  argument  his  enUre 
time  of  two  hours  allowed  by  the  rule,  and 
at  the  expiration  of  the  two  hours  asked 
for  an  extension  of  time,  which  was  granted 
to  the  extent  of  half  an  hour  addltionaL 
The  witnesses  to  the  material  points  In  the 
case  were  very  few,  and  we  cannot  say  that 
the  court  abused  its  discretion  in  not  allow- 
ing counsel  to  extend  his  argument  beyond 
the  2%  hours  allowed  him;  nor  was  such 
action  on  the  part  of  the  court  a  denial  to 
the  defendant  of  any  right  he  has  under 
article  1,  I  1«  par.  4,  of  the  Constitution  of 
the  state. 

[3]  3.  Error  Is  assigned  upon  the  refusal 
of  the  court  of  numerous  written  requests  to 
charge  the  jury.  They  are  embraced  in  the 
fourteenth  to  the  twenty-fourth  grounds, 
both  inclusive,  of  the  amended  motion  for  a 
new  trial.  We  have  examined  each  one  of 
these  requests  with  a  great  deal  of  care,  and 
also  the  charge  of  the  court  In  connection 
therowlth.  In  so  far  as  the  requests  were 
legal  and  pertinent,  they  were  fully  and 
fairly  covered  by  the  Instructions  given  to 
the  jury  in  the  general  charge.  We  desire 
to  call  attention  to  but  one  specific  request  to 
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charge,  as  contained  in  the  eighteenth  grounds 
of  the  motion,  which  was  refused  by  the 
court,  and  which  Is  as  follows:  "Under  the 
law  of  self-defense,  a  man  may  kill  another 
In  order  to  save  his  own  life,  or  to  save 
himself  from  grievous  bodily  harm  being  In- 
flicted upon  him  by  the  deceased."  This 
request  does  not  state  the  law  correctly  as 
applicable  to  a  case  of  this  kind,  and  it  is 
not  error  for  a  court  to  refuse  a  request  to 
charge  the  jury,  unless  it  is  pertinent  and 
Idgal  to  do  so.  Thompson  v.  State,  65  Ga. 
$0.  The  theory  of  the  defense  in  this  case 
was  that  the  homicide  was  justifiable  under 
the  facts  of  the  case.  By  the  law  of  justi- 
fiable homicide  one  is  excusable  in  taking 
the  life  of  a  human  being  '*in  self-defense, 
or  in  defense  of  habitation,  property  or  per- 
son, against  one  who  manifestly  intends  or 
endeavors,  by  violence  or  surprise,  to  com- 
mit a  felony  on  either."  Penal  Code,  {  70; 
Thompson  v.  State,  supra.  But  to  inflict  a 
griefvous  bodily  harm  upon  one  may  or  may 
not  amount  to  a  felony  as  provided  by  the 
statute.  The  court  correctly  charged  the 
Jury  as  to  the  law  of  self-defense,  and  did 
not  err  in  refusing  to  instruct  the  jury  as 
requested.  What  has  been  said  in  reference 
to  the  charge  above  set  out  is  equally  ap- 
plicable to  the  other  requests  to  charge  which 
were  based  on  the  theory  that  ''grievous 
bodily  harm*'  is  in  law  equivalent  to  a  ''fel- 
ony." 

[4]  4.  When  the  case  proceeded  to  trial  in 
the  court  below,  it  was  announced  that  it 
would  be  conducted  by  J.  T.  Colson,  a  law- 
yer employed  to  prosecute,  and  defendant's 
counsel  asked  the  court  to  have  the  attorney 
regularly  sworn  as  assistant  prosecuting  at- 
torney. This  the  court  declined  to  do,  and 
error  is  assigned  on  such  refusal.  It  does 
not  appear  that  the  solicitor  general  of  the 
circuit  was  not  present,  aiding  In  the  prose- 
cution, or  that  the  attorney  who  conducted 
the  prosecution  was  not  a  sworn  and  prac^ 
tfcing  attorney  at  law  of  the  circuit,  or  that 
Ills  management  of  the  case  during  the  trial 
would  otherwise  be  such  as  to  unduly  prej- 
udice the  defendant's  rights  before  the  court 
and  jury.  See  section  805  of  the  Penal  Code 
as  to  when  the  presiding  judge  may  appoint 
a  competent  attorney  of  the  circuit  to  sup- 
ply the  place  of  the  solicitor  general.  It 
must  be  presumed,  in  the  absence  of  any- 
thing to  the  contrary,  that  the  court  would 
permit  only  a  competent  attorney  of  the 
circuit  to  act,  and  that  he  would  conduct 
the  case  for  the  state  in  a  manner  not  to 
unduly  prejudice  the  defendant's  rights  be- 
fore the  jury.  It  does  not  appear  how  the 
failure  of  the  court  to  require  the  attorney 
to  be  speclaUy  sworn  was  prejudicial  to  the 
defendant,  and  we  hold  that  a  failure  to  do 
so  was  not  error.  Inasmuch  as  there  is  no 
law  requiring  an  attorney  who  assists  in 
the  prosecution  to  be  sworn  in  this  state. 

[5]  5.  Complaint  is  made  that  the  court 


erred  in  permitting  a  witness  for  the  state 
to  testify  that  the  defendant  said  to  the 
witness,  about  a  mile  up  the  road  from 
where  the  deceased  was  shot  and  killed, 
"  'Rufus,  I  killed  your  danmed  brother  down 
yonder  just  now.'  I  said.  Tor  what,'  and 
he  said,  'Nothing,  you  son  of  a  bitch.' "  We 
think  this  evidence  is  admissible  as  a  con- 
fession. In  the  case  of  Adams  v.  State,  129 
Ga.  248,  251,  58  S.  E.  822,  823  (17  L.  R.  A.  [N. 
S.j  468,  12  Ann.  Cas.  158),  it  was  said:  "If 
the  evidence  for  the  state  makes  out  a  pri- 
ma facie  case  for  the  admission  of  such  a 
confession,  the  court  is  not  bound,  before 
admitting  It,  to  hear  evidence  on  behalf  of 
the  accused,  tending  to  show  coercion  or  im- 
proper inducement  in  its  procurement."  So 
far  as  appears,  this  confession  was  freely 
and  voluntarily  made. 

[I]  6.  The  twenty-eighth  ground  of  the 
motion  assigns  error  on  the  omission  of 
the  court  to  charge  the  jury  on  the  sub- 
ject of  confessions,  having  admitted  evi- 
dence on  that  subject  No  request  to  so 
charge  appears  in  the  record,  and  there  was 
evidence  outside  the  confession  to  authorize 
the  conviction.  In  the  case  of  Peirce  v. 
State,  132  Ga.  27,  63  S.  £1  792,  it  was  held: 
"£>en  if  the  evidence  authorized  a  charge 
on  the  law  of  confessions,  the  failure  to  in- 
struct the  jury  on  that  subject,  in  the  ab- 
sence of  an  appropriate  written  request  so  to 
do,  was  no  cause  for  a  new  trial."  See, 
also,  Malone  v.  State,  77  Ga.  767 ;  Walker  v. 
State,  118  Ga.  34,  44  S.  E.  850;  Patterson  t. 
State,  124  Ga.  406,  52  S.  E.  534;  NaU  v. 
State,  125  Ga.  234,  54  S.  E.  145. 

[71  7.  Complaint  is  made  In  the  thirty-sec- 
ond and  thirty-third  grounds  of  the  motion 
for  a  new  trial  because  the  court  admitted 
certain  evidence  for  the  state,  which  was 
objected  to  by  the  defendant  on  the  ground 
that  it  was  immaterial,  illegal,  and  irrele- 
vant The  court  then  asked  the  state's  coun- 
sel: "Do  you  expect  to  connect  it  up?"  To 
which  counsel  replied  that  he  did.  The 
court  then  stated:  "Unless  you  do  it,  It 
will  be  ruled  out  It  is  Irrelevant  at  this 
time."  No  motion  was  made  later  by  the 
defendant's  counsel  to  rule  out,  or  exclude 
this  evidence,  nor  did  the  court  on  its  own 
motion  exclude  it  In  the  case  of  Cawthon 
V.  State,  119  Ga.  395  (7),  46  S.  E.  897,  it  was 
held:  "Where  the  court,  over  objection,  ad- 
mits certain  evidence,  with  the  statement 
that  the  objection  will  be  passed  upon  at  a 
later  stage  of  the  trial,  it  is  incumbent  upon 
the  objecting  party,  if  the  evidence  be  inad- 
missible, to  direct  the  court's  attention  there- 
to either  before  or  at  the  close  of  the  testi- 
mony, and  to  move  to  exclude  it;  and  up- 
on his  failure  to  do  this  he  will  be  held  to 
have  waived  his  objection."  To  the  same 
effect,  see  Stone  v.  State,  118  Ga.  705  (9). 
45  S.  E.  630,  98  Am..<St  Rep.  145;  Sasser 
V.  State,  129  Ga.  541  (3),  59  S.  E.  255. 

[I]  8.  The  thirty-fourth  ground  of  the  mo- 
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tion  for  a  new  trial  makes  complaint  ''be- 
cause after  the  defendant  had  made  his 
statement,  and  been  cross-examined  there- 
about by  the  state,  before  leaving  the  stand, 
counsel  for  the  defendant  said  to  the  court, 
'I  am  going  to  ask  the  court's  permission  to 
put  this  question/  Counsel  was  here  in- 
terrupted by  J.  T.  Colson — conducting  the 
examination  for  the  state  as  assistant  pros- 
ecuting attorney — as  follows:  'If  it  please 
the  court,  we  are  going  to  object  to  any  fur- 
ther examination  of  this  defendant  We  do 
not  think  it  is  fair  to  the  defendant,  as 
much  as  we  object  to  it  as  being  not  fair 
to  the  state.'  The  court  instantly  stated, 
'I  think  it  has  gone  far  enough,'  and  de- 
fendant's counsel  was  stopped  then  and 
thereby."  It  is  Insisted  that  because  the 
defendant  had  submitted  by  his  consent  to 
cross-examination  by  the  state,  and  the 
state  having  elected  to  cross-examine,  the 
examination  of  the  defendant  should  be,  un- 
der the  law,  conducted  the  same  as  that  of 
other  witnesses  and  subject  to  the  same 
rules,  and  because,  without  knowing  the 
question  defendant's  counsel  desired  to  ask 
and  have  answered,  the  court  excluded  fur- 
ther examination.  It  was  said  by  Judge 
Bleckley,  in  delivering  the  opinion  in  the 
case  of  Brown  v.  State,  58  Ga.  212,  214,  215: 
"In  making  his  own  statement  to  the  court 
and  jury,  the  prisoner  is  not  under  exami- 
nation, and  his  counsel  has  no  right  to  ask 
him  questions.  Doubtless  the  court  might, 
at  the  prisoner's  request,  permit  questions  to 
be  put  to  him,  as  matter  of  discretion."  And 
see,  to  the  same  effect,  Echols  v.  State,  109 
Ga.  508,  34  S.  E.  1038 ;  Walker  v.  State,  116 
Ga.  539,  42  S.  E.  787,  67  L.  R.  A.  426.  See, 
also,  Penal  Code,  {  1036.  There  was  no 
abuse  of  discretion  in  this  case  in  refusing 
to  allow  counsel  for  the  defendant  to  inter- 
rogate the  latter  while  he  was  on  the  stand, 
after  making  his  statement  not  under  oath. 

[9]  9.  The  thirty-fifth  ground  of  the  mo- 
tion was  not  approved  by  the  trial  judge,  and 
cannot  be  considered. 

[1 0]  10.  The  fortieth  assignment  of  error 
was  because  "it  had  been  shown  that  Buck 
Williams,  deceased,  was  six  feet  in  height, 
and  it  became  material  under  all  the  testi- 
mony, as  to  the  shot  fired  and  its  effect, 
to  prove  the  height  of  defendant.  Defend- 
ant offered  his  body  in  evidence  to  prove  his 
height  and  size.  J.  T.  Colson,  for  the  state, 
objected,  however,  not  stating  the  ground 
of  objection,  and  the  judge  sustained  the 
objection,  and  refused  to  allow  the  proffer- 
ed evidence,  and  therein  erred."  There  Is 
no  merit  in  this  contention.  The  defendant 
had  been  before  the  jury  during  the  trial. 
It  does  not  appear  that  the  jury  could  not 
or  did  not  see  him,  both  standing  and  sit- 
ting. If  his  counsel  desired  to  call  attention 
to  his  size  or  height,  it  does  not  appear  that 
he  was  prevented  from  doing  so,  or  that  he 


was  prohibited  from  exhibiting  himself  be- 
fore the  jury,  if  it  was  competent  to  do  so^ 
or  would  illustrate  any  fact  in  the  case;  and 
the  refusal  to  allow  him  to  formally  put  the 
body  of  the  defendant  in  evidence,  as  proof 
of  his  height  and  size,  was  not  error,  and 
furnished  no  ground  for  a  new  triaL 

[11]  11.  Error  is  alleged  because  the  court 
overruled  the  defendant's  "ore  tenus"  de- 
murrer to  the  indictment,  on  the  ground 
that  it  did  not  charge  ''that  the  weapon  was 
a  weapon  likely  to  produce  death."  No  ex- 
ceptions pendente  lite  were  approved  and 
filed  to  this  ruling  of  the  court,  and  with- 
out deciding  the  merits  of  the  question  de- 
cided b:^  the  demurrer,  under  the  ruling 
made  in  the  case  of  Hawkins  v.  Studdard« 
182  Ga.  265,  63  13.  E.  852,  131  Am.  St  Rep. 
190,  such  a  ruling  cannot  be  made  the 
ground  of  a  motion  for  a  new  trial.  In  such 
a  case  direct  exceptions  should  be  filed  to 
the  ruling  complained  of,  If  a  review  of  it  is 
to  be  had  by  this  court 

[12]  12.  None  of  the  other  grounds  of  the 
motion  require  the  grant  of  a  new  triaL 
The  evidence  amply  sustains  the  verdict 

Judgment  aflSrmed.  All  the  Justices  con- 
cur. 

(188  G«.  806) 

S^IITH  V.  SHAW  et  aL 
(Supreme  Court  of  Georgia.     Nov.  12,  1912.) 

f8yUahu9  5y  ike  Court.) 

1.  Appeal  and  ESbbor  (I  350*)~TiiaB  roB 
Taking  PBOCSSDiNoe— Fast  Wan  of  Eb- 

BOB. 

An  action  was  instituted  against  a  non- 
resident sojourning  in  this  state,  and  certain 
Other  persons  alleged  to  be  purchasers  from 
him  under  a  contract  by  which  the  latter  were 
paying  the  former  large  suma  of  money.  The 
petition  contained  prayers  for  a  money  judg- 
ment against  the  alleged  debtor,  and  for  an  in- 
junction against  aU  defendants  in  regard  to 
payment  of  money  and  disposition  of  stocks  ac- 
cruing to  the  debtor  by  virtue  of  the  contract 
of  purchase.  On  presentation  to  the  judge  the 
petition  was  sanctioned,  restraining  ordir 
granted,  and  rule  issued,  requiring  defendants 
to  show  cause,  etc.,  at  the  call  of  the  motion 
docket  on  the  first  day  of  the  term  to  which 
the  action  was  returnable  by  law.  Separate  de- 
murrers to  the  petition  were  filed,  but  nothing 
further  waa  done  until  the  next  succeeding  or 
trial  term,  at  which  time  the  case  was  heard  on 
demurrer.  At  this  hearing  the  judge  refused  to 
allow  an  amendment  offered  by  the  plaintiff, 
and  dismissed  the  petition  in  so  far  as  It  relat- 
ed to  the  alleged  purchasers,  and  also  in  so  far 
as  it  sought  the  injunction  a^inst  the  alleg- 
ed debtor.  Therenpon  the  plaintiff  excepted  to 
each  of  the  several  ruUngs.  and  tendered  a  bill 
of  exceptions,  which  was  duly  certified  return- 
able to  the  term  of  the  Supreme  Court  then  in 
session,  assigning  error.  Held,  the  decisions 
upon  which  error  was  assigned  were  not  re- 
viewable by  a  fast  writ  of  error,  under  CivU 
Code  1910,  S  6153. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  350.*] 

2.  Appkal  ANn  Erkor  (|  812*)  —  Heamno — 
Tbansfer  to  SuBSBQtnENT  Tebic. 

The  bill  of  exceptions  will  be  transferred 
to  the  docket  of  the  Supreme  Court  next  ensu- 
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ing  after  that  to  which  it  was  transmitted  while 
in  session.  Irey  y.  Rome,  126  Ga.  806,  55 
S.  E.  1034. 

fKc}.  Note.— For  other  cases,  see  Appeal  and 
Error,   Dec.  Dig.  {  812.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   Geo.  L.  Bell,  Judge. 

Action  by  Burton  Smith  against  T.  S. 
Shaw  and  others.  Judgment  for  defend- 
ants, and  plalntlif  brings  error.  Bill  of  ex- 
ceptions transferred  to  docket  of  Supreme 
Court  next  ensuing  after  that  to  which  It 
was  transmitted  while  in  session. 

Burton  Smith  and  L.  Z,  Rosser,  both  of  At- 
lanta, for  plaintiff  in  error.  Anderson,  Felder, 
Ronntree  &  Wilson  and  King,  Spalding  &  Un- 
derwood, all  of  Atlanta,  for  defendants  in 
error. 

ATKINSON,  J.    AU  the  Justices  concur. 


(138  Oa.  856) 

CHEROKEE   MILLS   et  aL  v.   STANDARD 
COTTON  MILLS. 

(Supreme  Court  of  Georgia.     Not.  18,  1912.) 

(8yllahu9  by  the  Oawri.) 

1.  Licenses  (|  58*) — Use  of  Real  Pbopebtt 
— Revocation. 

A  parol  license  is  primarily  revocable  at 
any  time,  if  its  revocation  does  not  harm  the 
person  to  whom  it  has  been  granted;  but  it  is 
not  revocable  when  the  licensee  baa  executed 
it  and  in  so  doing  has  incurred  expense.  In 
such  case  it  becomes  an  easement  running  with 
the  land. 

[Ed.    Note.— For   other    cases,   see   Licenses, 
Cent  Dig.  §§  116-120 ;  Dec.  Dig.  |  6&*] 

2.  Pleading  (|  204*) — ^DsinTBBEii— Pleading 
Good  in  Pabt. 

Where  the  allegations  of  the  petition  to  re- 
cover da  in  ages)  on  the  ground  of  interference 
with  an  easement  set  out  a  case  under  the  rule 
stated  in  the  preceding  headnote,  additional  al* 
legations  to  the  effect  that  both  the  licensor 
and  licensee  were  mill  companies,  that  it  was 
also  agreed  that,  when  the  mill  of  the  licensee 
should  be  erected,  the  licensor  would  furnish 
power  to  the  licensee  upon  the  latter  paying 
therefor,  and  also  that  the  erection  of  the  mill 
of  the  licensee  furnished  an  additional  customer 
for  the  licensor,  and  that  the  former  purchased 
a  large  quanti^  of  yams  from  the  latter,  did 
not  render  the  petition  demurrable  as  a  whole, 
although  these  added  allegations  may  not  have 
stated  agreements  which  could  be  enforced  as 
executory  contracts. 

[Ed.   Note.—For  other   cases,    see   Pleading, 
Cent  Dig.  §§  480^00 ;   Dec.  Dig.  i  204.«] 

8.  Easements   (|  42*)~Extsnt  of  RiOHn^— 
EIasement  Appubtenant  to  Land. 

An  easement  to  use  a  spur  track  extending 
from  the  land  of  a  manufacturing  company  to 
the  main  line  of  a  railroad,  and  passing  through 
the  property  of  another  manufacturing  com- 
pany, and  beneficial  and  useful  as  a  means  of 
ingress  and  egress  to  the  premises  of  the  former 
company  in  transporting  to  its  mill  machinery 
and  row  materials,  and  shipping  out  its  finished 
products,  relatively  to  the  second  company, 
which  granted  the  easement,  will  be  treated  as 
an  easement  appurtenant  to  the  land,  there 
being  nothing  to  show  that  it  was  intended  as  a 
mere  personal  privilege. 

riiM.  Note. — For  other  cases,  see  ESasements, 
Cent.  Dig.  |  9T;   Dec.  Dig.  |  42.*] 


4.  Easements  (I  OS*)— Pboteotion  of  Rioht 

—Pleading. 

There  was  nothing  in  the  petition  to  show 
any  intention  on  the  part  of  the  company  to 
which  the  easement  was  granted,  or  its  suc- 
cessors in  title,  to  abandon  it. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  ff  141,  142,  144 ;    Dec  Dig.  {  68.*] 

6.  Easements  ({  68*)— Pbotection  of  Right 

— Pleading. 

The  allegations  of  the  petition  to  the  effect 
that  the  railroad  company  could  not  remove  the 
spur  track  without  the  consent  of  the  company 
granting  the  license,  which  ripened  into  an 
easement,  and  did  not  do  so  of  its  own  accord, 
but  that  such  company  by  written  request 
caused  the  railroad  company  to  remove  the 
track,  so  as  to  disconnect  it  from  the  land  of 
the  licensee,  were  sufficient  as  against  a  gen- 
eral demurrer,  to  show  that  the  licensor  had 
such  an  Interest  or  right  as  to  authorize  It  to 
grant  the  license,  and  that  it  had  destroyed  the 
use  of  the  easement 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  §f  141, 142, 144 ;  Dec.  Dig.  {  68.*J 

Error  frona  Superior  Court,  Polk  County; 
Price  Edwards,  Judge. 

Action  by  the  Cherokee  Mills  and  others 
against  the  Standard  Cotton  Mills.  Judg- 
ment for  defendant*  and  plaintiffs  bring 
error.     Reversed. 

The  Cherokee  Mills,  a  corporation,  and 
certain  indlvlduahi,  brought  suit  against  the 
Standard  Cotton  Mills.  The  petition,  as 
amended,  alleged,  among  other  things,  as 
follows :  The  Cherokee  Mills  owned  a  tract 
of  land.  Lying  north  of  this  land,  and  be- 
tween it  and  the  main  Hue  of  a  railroad, 
was  the  property  of  the  Standard  Cotton 
Mills,  consisting  of  a  tract  of  about  10  acres. 
At  the  time  the  buildings  of  the  Cherokee 
Mills  were  erected  there  was  a  spur  track 
or  side  track  running  from  the  main  line  of 
the  railroad  through  the  premises  of  the 
Standard  Cotton  Mills  and  onto  those  of  the 
Cherokee  Mills.  When  this  spur  track  was 
constructed  and  extended  onto  the  property 
of  the  Cherokee  Mills,  the  officers  of  the 
Standard  Cotton  Mills,  representing  it,  and 
certain  named  persons  representing  the  Cher- 
okee MlUs,  entered  into  an  agreement  that, 
if  the  Cherokee  Mills  would  erect  a  plant 
for  the  purpose  of  making  yams  into  fin- 
ished product,  the  spur  track  should  extend 
through  the  property  of  the  Standard  Cotton 
MilU  and  onto  that  of  the  Cherokee  Mills 
and  remain  there  pwmanently.  "It  was 
further  agreed  that,  when  said  mill  was 
erected,  the  Standard  Mills  would  furnish 
power  to  the  Cherokee  Mills  upon  the  said 
mills  paying  therefor.  The  erection  of  the 
said  Cherokee  Mills  furnished  an  additional 
customer  for  the  Standard  Mills,  and  the 
Cherokee  Mills  purchased  a  large  quantity 
of  yams  from  the  said  Standard  Mills."  The 
Cherokee  Mills  spent  large  sums  of  money 
in  the  erection  and  equipping  of  its  build- 
ings on  the  faith  of  the  agreement  that  the 
company  could  have  the  spur  track  to  use 
for  the  purpose  of  bringing  in  raw  material 
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and  shipping  ont  the  finished  product  of  t 
the  milL  The  spur  track  was  exceedingly 
useful  to  the  mill,  as  car  loads  of  cotton, 
yarns,  and  other  supplies  could  be  placed 
within  a  few  feet  of  the  buildings  and  be 
unloaded  directly  Into  them,  and  the  finished 
products  could  be  loaded  directly  Into  the 
cars  from  the  platforms  adjacent  to  the 
buildings.  Owing  to  the  condition  of  the 
streets  and  the  railroads  west  of  the  com- 
pany*s  property,  and  the  topography  of  the 
land  inunedlately  east  thereof,  It  is  impossi- 
ble to  reach  such  property  witii  a  spur  track 
without  very  great  expense  and  inconven- 
ience. The  individual  plaintlfils  purchased 
the  assets  of  the  Cherokee  Mills  before  the 
Standard  Cotton  Mills  caused  the  side  track 
to  be  removed,  and  had  the  title  made  to 
them  individually,  and  the  title  to  the  assets 
of  the  mill,  including  the  building  and  site 
and  all  rights  and  easements,  vested  in  them. 
They  afterward  acquired  the  capital  stock 
of  the  mill  and  expected  to  reorganize  it 
The  spur  track  could  not  have  been  removed 
by  the  railway  company  without  the  con- 
sent of  the  Standard  Mills.  The  Standard 
Mills  made  written  application  to  the  rail- 
road company,  signed  by  its  president,  re- 
questing the  removal  of  the  track,  p.nd 
caused  it  to  be  removed  and  placed  at  an- 
other point  on  the  property  of  the  first- 
named  company.  It  was  not  removed  at  the 
instance  of  the  railroad  company,  but  solely 
and  exclusively  at  the  instance  of  the  Stand- 
ard Cotton  Mills,  and  the  railroad  company 
removed  the  track,  believing  that  the  Stand- 
ard Cotton  Mills  owned  the  plant  and  prop- 
erty of  the  Cherokee  Mills.  The  entire  track 
was  not  removed,  but  enough  of  it  to  discon- 
nect it  from  the  property  of  plaintiffs,  and 
they  have  no  way  by  which  to  reach  the  main 
line  of  the  railroad,  as  they  have  no  land  ad- 
jacent to  it,  and  no  right  to  condemn  land 
for  that  purpose.  The  track  was  removed  or 
caused  to  be  removed  by  the  Standard  Cotton 
Mills  for  the  purpone  of  building  a  humidifier 
at  that  point  It  would  cost  about  $10,000  to 
put  in  a  spur  track  to  the  plaintiff's  mill,  and 
iti  would  be  impossible  to  put  in  another  spur 
track  as  convenient  and  as  valuable  as  the 
one  taken  out,  unless  it  should  be  recon- 
structed at  its  former  location.  There  are 
no  streets  or  roads  leading  to  the  property 
of  plaintiffs,  and  the  spur  track  was  the 
only  way  which  the  plaintiff^  had  by  which 
to  reach  their  plant  with  raw  material,  ma- 
chinery, and  equipment,  or  to  remove  there- 
from their  finished  product  The  track  and 
the  perpetual  right  to  use  it  were  worth  to 
the  plaintiffs  $10,000,  and  its  removal  almost 
destroyed  the  value  of  the  mill.  Prior  to 
the  removal,  the  real  estate  of  the  plaintiffs 
was  worth  $15,000.  Its  value  has  been  de- 
creased on  account  of  such  removal  to  the 
extent  of  $10,000.  Damages  were  prayed. 
The  defendants  demurred  to  the  petition. 


The  demurrer  was  sustained,  and  the  case- 
dismissed.    The  plaintiffs  excepted. 

J.  K.  Davis  and  W.  H.  Trawlck,  both  of 
Cedartown,  and  Little  &  Powell,  of  Atlanta, 
for  plaintiffs  in  error.  Bunn  &  Bunn,  of 
Cedartown,  for  defendant  in  error. 

LUMPKIN,  J.  [1]  L  Without  entering  in- 
to a  discussion  of  authorities  in  other  ju- 
risdictions on  the  subject  of  parol  licenses 
and  easements,  section  3645  of  the  Code  of 
this  state  declares  the  following  rule:  "A 
parol  license  is  primarily  revocable  at  any 
time,  if  its  revocation  does  no  harm  to  the 
person  to  whom  it  has  been  granted;  but  la 
not  revocable  when  the  licensee  has  executed 
it  and  in  so  doing  has  incurr^  expense.  In 
such  case  it  becomes  an  easement  running 
with  the  land."  See,  also,  Sheffield  v.  Col- 
lier, 3  Ga.  82;  Mayor,  etc.,  of  Macon  v. 
Franklin,  12  Ga.  239 ;  Wlnham,  King  &  Al- 
dredge  v.  McGuire,  51  Ga.  578;  Baker  v. 
McGulre,  53  Ga.  245;  AlnsUe  v.  Eason  & 
Waters,  107  Ga.  747,  749,  33  S.  B.  711 ;  Hiers 
V.  Mill  Haven  Co.,  113  Ga.  1002,  39  S.  B. 
444 ;  Brantley  v.  Perry,  120  Ga.  760,  48  S.  B. 
332.  In  the  case  before  us  it  was  alleged 
that  there  was  a  spur  track  from  the  main 
line  of  a  railroad  across  the  land  of  the 
Standard  Cotton  Mills  and  upon  the  land 
of  the  Cherokee  Mills ;  that,  when  the  track 
was  extended  upon  the  grounds  of  the  Chero- 
kee Mills,  the  officers  of  the  Standard  Cotton 
MiUs,  representing  it,  agreed  with  the  offi- 
cers of  the  Cherokee  Mills,  representing  it, 
that,  if  the  latter  company  would  erect  a 
plant  for  the  purpose  of  making  yams  Into 
finished  products,  the  spur  track  should  ex- 
tend through  the  property  of  the  former 
company  onto  that  of  the  latter  and  remain 
there  permanently;  that  the  Cherokee  Mills 
erected  and  equipped  its  mill  at  a  large  ex- 
pense, on  the  faith  of  the  understanding  and 
agreement  that  it  could  have  the  spur  track 
to  use  for  bringing  in  raw  material  and  sup- 
plies and  shipping  out  its  finished  products ; 
that  the  track  was  useful  and  necessary  for 
that  purpose;  and  that,  owing  to  the  situa- 
tion of  the  mill  and  the  topography  of  the 
surrounding  country,  it  had  no  other  method 
of  ingress  and  egress,  unless  at  great  ex- 
pense. It  was  alleged  that  the  railroad  com- 
pany could  not  have  removed  the  spur  track 
without  the  consent  of  the  Standard  Mills. 
Thus  the  allegation  was,  in  effect,  tliat  the 
Standard  Cotton  Mills  had  a  permanent 
right  to  have  the  track  remain  there,  and 
that  it 'granted  a  license  to  the  Cherokee 
Mills,  and  on  the  faith  of  It  the  latter  ex- 
pended large  sums.  Under  the  authorities 
dted  above,  this  was  sufficient  to  give  to  the 
Cherokee  Mills  an  easement  in  the  track 
and  its  use  as  against  the  Standard  Cotton 
Mills. 

[2]  2.  It  was  also  alleged  that  it  was  fur- 
ther agreed  that,  when  the  mill  of  the  Chero- 
kee Mills  should  be  erected,  the  Standard 
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Mills  would  farnlsh  power  to  the  Cherokee 
Mills  upon  the  latter  paying  therefor,  and 
also  that  the  erection  of  the  Cherokee  Mills 
famished  an  additional  customer  for  the 
Standard  Mills,  and  that  the  former  pur- 
chased a  large  quantity  of  yarns  from  the 
latter.  But  neither  of  the  facts  last  men- 
tioned was  alleged  as  a  condition  -of  the  ac- 
quirement of  a  license  or  easement  They 
seem  to  have  been  added  to  the  agreement  on 
which  the  easement  was  claimed,  as  matter 
of  inducement,  showing  the  advantage  to  the 
Standard  Mills  of  having  the  Cherokee  Mills 
buUt,  and  that  the  former  expected  to  ac- 
quire a  good  customer  by  reason  of  the  erec- 
tion of  the  new  mill.  Counsel  for  the  de- 
fendant In  error  urged  that  these  agreements 
were  vague,  unilateral,  and  unenforceable. 
The  present  case,  however,  did  not  involve 
an  effort  to  enforce  an  executory  contract, 
but  to  claim  an  easement  by  reason  of  the 
grant  of  a  license  accompanied  by  the  ex- 
I)endlture  of  large  sums  In  connection  with 
its  use.  The  decisions  in  Morrow  v.  Sou. 
Express  Co.,  101  Ga.  810,  28  S.  E.  908,  and 
other  like  cases,  have  no  application  to  that 
under  consideration.  Nor  is  the  .decision  in 
Swan  Oil  Co.  v.  Linder,  123  Oa.  550,  51  S. 
B.  622,  controlling  In  the  present  case.  In 
that  case  there  was  an  effort  to  obtain  a  de- 
cree of  specific  performance  of  an  executory 
contract,  compelling  a  person,  who  was  al- 
leged to  be  operating  a  railroad  as  a  lessee, 
to  execute  to  the  plaintiff  a  lease  of  a  right 
of  way  to  build  a  spur  track  connecting 
with  the  railroad,  with  a  prayer  that,  if  the 
plaintiff  could  not  obtain  such  a  decree,  it 
should  recover  damages.  The  spur  track 
was  never  built,  but  it  was  alleged  that  the 
defendant  had  promised  one  of  the  promoters 
of  the  plaintiff  company  that,  as  soon  as 
the  latter  company  should  be  incorporated, 
the  defendant  would  deed  to  it  the  right  of 
way.  Without  referring  In  detail  to  the  rea- 
soning in  the  opinion  filed  in  that  case,  it 
will  readily  be  perceived  that  it  differs 
widely  in  its  facts  from  the  one  before  us. 
Here  it  was  alleged  that  it  was  agreed  that 
a  spur  track  should  be  laid  and  remain  per- 
manently, if  the  Cherokee  Mills  would  erect 
a  mill;  that  the  agreement  was  executed, 
the  track  being  laid,  and  the  mill  being 
erected  at  a  large  expense. 

[3]  3.  If,  under  the  allegations  of  the  peti- 
tion, the  Cherokee  Mills  obtained  an  ease- 
ment, should  it  be  treated  as  an  easement 
appurtenant  to  the  mill  property,  or  as  an 
easement  in  gross;  that  is,  a  mere  right  or 
privUege  in  the  Cherokee  Mills,  not  appur- 
tenant to  the  land  or  passing  with  it?  In 
Taylor  v.  Dyches,  69  Ga.  455,  it  was  said 
that  '*private  ways  are  never  presumed  to 
be  personal  when  they  can  be  construed  to 
be  appurtenant  to  the  land."  Considering 
the  nature  of  this  easement,  its  utility  for 
the  advantageous  operation  of  the  mill  and 


the  shipment  of  its  products,  it  seems  dear 
that  the  purpose  of  the  parties  was  not  mere- 
ly to  create  a  privilege  personal  to  the  cor- 
poration, but  an  easement  beneficial  and  ap- 
purtenant to  the  mill  property. 

[4]  4.  There  was  nothing  to  show  any  in- 
tention to  abandon  the  easement  The  suit 
was  brought  both  by  the  Cherokee  Mills  and 
certain  individuals.  By  amendment  it  was 
alleged  that  the  individuals  purchased  the 
assets  of  the  Cherokee  Mills  before  the  track 
was  removed,  and  owned  the  mill  and  its  site 
and  all  the  easements  connected  therewith. 

[6]  It  was  urged  that  it  appeared  that  the 
railroad  company  took  up  the  spur  track 
from  the  Cherokee  Mills  property,  and  that 
it  did  not  appear  that  they  had  no  right  to 
do  so.  This  contention  is  not  well  founded. 
It  was  alleged  that  the  defendant  company 
owned  the  land  between  the  main  line  of  the 
railroad  and  the  property  of  the  Cherokee 
Mills,  and  that  the  spur  track  was  actually 
laid  down,  and  could  not  be  removed  without 
the  consent  of  the  defendant  It  was  also 
alleged  that  the  railroad  company  did  not 
remove  the  track  of  its  own  accord,  but  at 
the  written  request  of  the  defendant  com- 
pany. Thus,  according  to  the  allegations 
of  the  petition,  the  defendant  granted  an 
easement  and  then  caused  the  railroad  com- 
pany to  destroy  it  in  connection  with  its 
own  purpose  to  erect  a  building,  and  thus 
caused  damage  to  the  plaintiff's  property. 
Stovall  V.  Coggins  Granite  Co.,  116  Oa.  376, 
42  S.  E.  723. 

The  order  in  the  record  sustaining  the  de- 
murrer appears  to  be  sufficiently  broad  in  its 
terms  to  cover  both  the  general  and  the 
special  demurrers.  But  it  was  recited  in 
the  bill  of  exceptions  that  the  order  sustain- 
ed the  general  demurrer,  and  counsel  fdr 
both  parties  stated  in  their  briefs  that  only 
the  general  demurrer  was  passed  upon,  and 
neither  of  them  referred  to  or  argued  the 
grounds  of  the  special  demurrer.  We  will 
therefore  deal  with  the  case  on  that  basis, 
and  determine  only  the  questions  thus  urged. 
Nor  was  there  any  question  of  misjoinder 
of  parties  argued.  As  against  a  general  de- 
murrer, the  petition  set  out  a  cause  of  ac- 
tion, and  it  was  not  error  to  sustain  such 
demurrer  and  dismiss  the  case. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(138  Ga.  21) 

STERLING  T.  HUNTLEY  et  aL 
(Supreme  Court  of  Georgia.     Nov.  18,  1012.) 

(SyUahut  by  the  Oouri.) 

1.  DkBDS    (I  129*)  —  OONSTBUOnON  — ESTATB 
CONVXYKD. 

A  grantor  conveyed  to  his  wife  certain 
land.  The  deed  first  used  the  words  "in  fee 
simple,"  but  then  declared  that  she  should  hold 
the  property  "during  the  term  of  her  natural 
life."  Then  came  the  following  clauses:  "The 
above  deed  of  gift  is  made  subject  to  the  fol- 
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lowing  conditions,  to  wit:  That  in  the  event 
of  the  donor,  the  said  [naming  him],  living 
longer  than  his  wife,  the  said  [naming  herj, 
then  at  the  death  of  the  aaid  [wue]  all  of  the 
above-described  property  shall  revert  to  the 
said  [donor]  and  become  his  lawful  property. 
But  in  the  event  of  the  said  [donor]  dying  first, 
the  said  [wife]  holds  all  of  the  above-described 
property  during  her  natural  life,  and  at  her 
death  all  of  the  above  property  shall  belong  to 
our  much-loved  and  only  daughter  [naming 
her],  her  heirs  and  assigns.  But  in  the  event 
of  the  said  [daughter]  dying  without  issue,  then 
at  her  death  all  of  the  above-described  proper- 
ty shall  be  equally  divided  between  her  two 
brothers  [nammg  them],  and  their  respective 
heirs  shall  each  receive  pro  rata  share  of  their 
father's  proportion  of  said  property.  Held 
that,  upon  the  death  of  the  grantor  before 
that  of  his  wife,  she  had  a  life  estate,  with 
remainder  to  the  daughter  of  the  grantor. 

[E3d.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  f{  351,  360-3G5,  416-430,  434,  435;  Dec 
Dig.  !  129.*] 

2.  Deeds  ({  133*) —ConbtbucHon-- Estate 
Conveyed. 

The  remainder  which  the  daughter  took 
was  a  base  or  defeasible  fee,  subject  to  be  di- 
vested upon  her  dying  without  issue. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  li  368-871;   Dec.  Dig.  |  133.*] 

3.  Deeds    (|   133*) -- Construction— Sstatb 
Con  veyed— "Dying  Without  Issue." 

The  language  of  the  deed,  considered  as  a 
whole,  plainly  shows  that  the  grantor  did  not 
use  the  words  "dying  without  issue"  as  mean- 
ing so  dying  before  the  termination  of  the  life 
estate,  but  that  they  had  reference  to  the  time 
of  the  death  of  the  daughter. 

[Ed.  Note.— For  other  cases,  see  Deeds.  Cent 
Dig.  {§  368-371;   Dec.  Dig.  |  183.*] 

(Additional  ByUahus  by  Editorial  Staff.) 

1  Deeds  ({  133*)— Constbuction— "At  Heb 
Death." 

Where  a  deed  provided  that  the  grantee 
should  hold  the  property  during  her  natural 
life,  and  at  her  death  the  property  should  be- 
long to  her  daughter,  her  heirs  and  assigns, 
but  in  the  event  of  the  daughter's  dying  with- 
out issue,  then  "at  her  death"  all  of  the  prop- 
erty should  be  divided  between  her  two  broth- 
ers, the  quoted  phrase  refers  to  the  death  of 
the  daughter,  and  not  to  the  death  of  the 
mother. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  S§  308^71;   Dec.  Dig.  §  133.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  1,  p.  604.J 

Error  from  Superior  Court,  Coweta  Coun- 
ty; R.  W.  Freeman,  Judge. 

Action  by  Martlia  Huntley  Sterling  against 
William  H.  Huntley  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

On  September  5,  1887,  William  H.  Hunt- 
ley executed  a  deed  to  his  wife,  Martha 
Caroline  Huntley,  named  as  party  of  the 
second  part  By  it  he  conveyed  to  her  in 
fee  simple  certain  land,  and  "all  the  fix- 
tures and  furniture  contained  in  said  house, 
*  *  *  to  have  and  to  hold  the  same  dur- 
ing the  term  of  her  natural  life."  The  deed 
then  contained  the  following  clauses:  "The 
above  deed  of  gift  is  made  subject  to  the 
following  conditions,  to  wit:  Tliat  in  the 
event  of  the  donor,  the  said  William  Henry 


Huntley*  Uying  longer  than  his  wife,  the 
said  Martha  Caroline,  then  at  the  death  ot 
the  said  Martha  Caroline  all  of  the  above- 
described  property  shall  revert  to  the  said 
William  Henry  Huntley  and  become  his 
lawful  property.  But  in  the  event  of  the 
said  William  Henry  Huntley  dying  first,  the 
said  Martha  Caroline  holds  all  of  the  above- 
described  property  during  her  natural  life, 
and  at  her  death  all  of  the  above  property 
shall  belong  to  our  much-beloved  and  only 
daughter,  Mary  Lou  Huntley,  her  heirs  and 
assigns.  But  in  the  event  of  the  said  Mary 
Lou  Huntley  dying  without  issue,  then  at 
her  death  all  of  the  above-described  proper- 
ty shall  be  equally  divided  between  her  two 
brothers,  John  Park  and  William  Henry; 
and  their  respective  heirs  shall  each  receive 
pro  rata  share  of  their  father's  proportion 
of  said  property." 

Mrs.  Mary  Huntley  Sterling  (formerly 
Mary  Lou  Huntley)  filed  her  equitable  peti- 
tion, alleging,  among  other  things,  as  fol- 
lows: Martha  C.  Huntley,  the  life  tenant 
died  on  December  2,  1901,  leaving  as  her 
sole  heirs  William  H.  and  J.  P.  UunUey  and 
the  plaintiff.  John  Park  Huntley,  one  of 
the  brothers  of  the  plaintiff,  died  October 
27,  1907,  leaving  as  his  only  heirs  his  wife 
and  one  daughter.  Prior  to  his  death  he 
conveyed  to  his  mother,  the  life  tenant,  all 
interest  of  every  kind  which  he  might  have 
in  the  property.  The  William  Henry  Hunt^ 
ley  referred  to  in  the  deed  is  living,  and  has 
four  minor  children,  and  four  children  more 
than  21  years  of  age.  Certain  contentions 
have  arisen  in  regard  to  the  title  to  the 
property.  The  plaintiff  contends  tliat  she 
has  an  absolute  fee-simple  title  thereto. 
Other  parties  mentioned  contend  that  if  she 
should  die  without  issue,  the  property  would 
belong  to  John  Park  Huntley  and  William 
H.  Huntley  and  their  children.  The  plain-, 
tiff  is  a  widow  without  children,  and  Is  past 
the  time  of  life  when  it  is  probable  tiiat 
she  will  have  issue.  A  construction  of  the 
deed  is  sought 

On  demurrer  the  petition  was  dismissed* 
and  the  plaintiff  excepted.  The  bill  of  ex- 
ceptions recites  that  the  sole  question  de- 
cided on  the  hearing  was  Avhether,  under 
the  deed  above  set  out  the  plaintiff  had  an 
absolute  fee-simple  title,  and  was  entitled  to 
the  relief  prayed,  or  whether,  If  she  should 
now  die  without  issue,  the  property  would 
belong  to  certain  other  parties  named  in 
the  deed. 

W.  T.  Tuggle,  of  La  Grange,  for  plaintiff 
in  error.  Evins  &  Spence,  of  Atlanta,  and 
A.  H.  Thompson,  of  La  Grange,  for  defend- 
ants in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  While  the  demurrer  was  general,  the 
bill  of  exceptions  recited  the  point  decided 
by  the  judge;  and  in  this  court  only  a  sin- 
gle question  was  urged  or  argued,  and  to 
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that  we  confine  our  decision,  whether  or  not 
there  may  have  been  other  grounds  for  af- 
firming the  Judgment.  In  Howell  ▼.  WUson, 
137  6a.  710,  74  S.  B.  255,  the  sufficiency  of 
the  allegations  as  to  what  was  done  by  the 
defendants  was  presented  and  urged  here. 
The  demurrer  was  overruled,  and  on  excep- 
tion the  question  was  whether  the  petition 
set  out  a  good  case  as  against  a  demurrer. 
In  the  instant  case  the  question  presented  is 
this:  -If  his  wife  survived  the  grantor,  and 
the  daughter  survived  her,  did  the  daughter 
take  a  fee-simple  estate  in  the  remainder,  or 
a  base  fee,  subject  to  be  divested  and  pass 
to  her  brothers,  or  their  heirs,  If  she  should 
thereafter  die  without  Issue?  This  turns  on 
the  time  to  which  the  words  "in  the  event 
of  the  said  [daughter's]  dying  without  issue," 
«tc.t  shall  be  referred.  The  plaintiff  con- 
tends that  they  only  provide  for  the  event  of 
the  daughter's  dying  without  issue  during 
the  lifetime  oi  her  mother,  and  that  upon 
her  surviving  her  mother  the  remainder  be- 
came an  absolute  fee.  The  defendants  con- 
tend that  this  contingency  was  not  limited 
to  the  lifetime  of  the  mother,  and  that  aft- 
«r  the  mother  died  the  daughter  held,  not  an 
absolute,  but  a  base  or  defensible,  fee. 

[4]  After  the  death  of  the  grantor,  his  wife 
was  to  hold  the  property  during  her  life,  and 
••at  her  death"  it  was  to  belong  to  the  daugh- 
ter. In  the  event  of  the  daughter  dying 
without  issue,  "then  at  her  death"  the  prop- 
erty was  to  be  "equally  divided"  l)etween  her 
brothers  or  their  heirs.  It  was  argued  that 
the  words  "at  her  death,"  in  the  last  clause, 
referred  to  the  death  of  the  mother.  Taking 
these  words  in  the  connection  in  whi^  they 
are  used,  and  considering  that  they  inunedi- 
ately  follow  the  naming  of  the  daughter,  not 
the  mother,  we  think  they  clearly  mean  at 
the  death  of  the  daughter.  And  this  is  made 
more  certain  by  the  next  statement,  that  the 
property  should  be  divided  between  her 
^'brothers,"  naming  brothers  of  the  daughter. 
It  would  do  violence  to  plain  language  to 
hold  that  "at  her  death"  meant  at  the  death 
of  the  mother  (not  mentioned  in  that  imme- 
diate connection),  but  the  next  words,  pro- 
viding for  a  division  between  "her  brothers," 
meant  brothers  of  the  daughter. 

[3]  To  hold  that  the  provision  made  in  the 
event  that  the  daughter  should  die  without 
issue  referred  solely  to  her  dying  without  is- 
sue during  the  lifetime  of  the  life  tenant,  as 
contended,  would  make  this  clause  antago- 
nistic to  the  general  scheme  of  the  deed  of 
gift  If  the  daughter  should  die  without  is- 
sue, *'th€n  at  her  death**  the  property  was  to 
t>e  divided  between  her  brothers  or  their 
heirs.  If  this  meant  that  at  her  death  dur- 
ing the  lifetime  of  the  life  tenant  there 
should  be  a  division  between  the  brothers,  It 
would  destroy  both  the  life  estate  of  the 
mother  and  the  possible  reversion  to  the 
grantor,  if  he  should  survive  his  wife,  or  at 


least  would  interfere  with  their  enjoyment 
It  could  hardly  have  been  the  intention  of 
the  grantor  to  have  the  property  divided  be- 
tween his  sons  upon  the  death  of  his  daugh- 
ter before  the  termination  of  the  life  estate, 
and  possibly  before  it  could  be  known  wheth- 
er the  daughter  would  take  any  interest  at 
all,  or  whether  the  entire  property  would  re- 
vert to  the  grantor  himself*  if  he  survived 
his  wife. 

[1,2]  Construing  the  instrument  as  a 
whole,  we  think  the  grantor  created  an  es- 
tate for  life  in  his  wife,  with  reversion  in  fee 
to  himself,  if  he  survived  her;  that,  if  she 
survived  him,  she  retained  the  estate  during 
her  life,  with  remainder,  after  her  death,  to 
the  grantor's  daughter;  that  this  remainder 
was  a  base  fee,  subject  to  be  divested  if  the 
daughter  should  die  without  issue ;  that  tills 
contingency  did  not  terminate  upon  the  death 
of  the  life  tenant;  and  that  in  no  event  did 
the  grantor  contemplate  a  destruction  of  the 
life  estate  and  a  division  during  its  contin- 
uance. As  to  the  creation  of  a  base  fee,  tfee 
Hill  V.  Terrell,  123  Ga.  49,  51  8.  B.  81. 

We  recognize  the  rule  that  courts  are  dis- 
posed to  construe  wills  and  deeds  so  as  to 
vest  remainders.  In  construing  wills,  the  rule 
has  been  embodied  in  the  Code  that  "words 
of  survivorship  shall  refer  to  the  death  of 
the  testator  in  order  to  vest  remainders,  un- 
less a  manifest  intention  to  the  contrary  ap- 
pears." Civil  Code,  §  3680.  And  where  a  fu- 
ture time  is  fixed  for  a  division  or  distribu- 
tion, there  are  decisions  which  hold  that 
words  of  survivorship  will  be  referred  to 
such  time.  In  the  absence  of  anything  to 
show  a  contrary  intent  But  if  the  instru- 
ment, whether  a  will  or  a  deed,  shows  clear- 
ly a  different  intent  on  the  part  of  the  mak- 
er, it  will  control. 

It  would  be  unprofitable  to  take  up  the  va- 
rious cases  cited  by  counsel  for  the  plaintiff, 
and  discuss  the  language  used  in  the  wlUs 
or  deeds  there  involved,  and  to  show  the  dif- 
ference between  them  and  the  terms  of  the 
instrument  now  before  us.  It  may  be  stat- 
ed generally  that  in  none  of  them  are  terms 
of  the  character  above  dealt  with  employed, 
which  plainly  show  that  the  intention  of  the 
grantor  was  that  the  words,  in  the  event  of 
the  daughter  "dying  without  issue,"  should 
not  be  limited  to  the  continuance  of  the  life 
estate. 

Judgment  affirmed.  All  the  Justicem  con- 
cur. 

(139  Ga.  19) 
BUSBEE  et  aL  v.  C7HAPMAN. 
(Supreme  Court  of  Georgia.     Nov.  15,  1912.) 

(SyUahuB  by  the  Court.) 

Vkndob  and  Purchaser  (|  321*)— Cowtbact 
— Actions  for  Breach— form  or  Reubdt. 
Where  a  vendor  agrees  to  accept,  as  part 
consideration  for  realty  sold,   the   erection   by 
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the  vendee  of  certain  walls  at  a  named  valua- 
tion, which  agreement  the  vendee  fails  or  re- 
fuses to  perfoim,  the  vendor  cannot  maintain 
a  suit  to  recover  the  balance  of  the  considerar 
tion  as  purchase  money  of  the  land,  but  is  rele- 
gated to  an  action  for  damagres  for  a  breach  of 
the  contract  by  the  vendee.  Butler  v.  Sams, 
138  Ga.  748,  75  S.  E.  1127 ;  Chamberlain  v. 
Wolf,  112  Iowa,  176,  83  N.  W.  893 ;  West 
Chester  &  P.  R.  R.  (Pa.)  3  Atl.  444;  2  War- 
velle  on  Vendors  (2d  Ed.)  {  939;  2  Sutherland 
tn  Damages,  §  5*76. 

(a)  Accordingly,  where  a  petition  was  filed  by 
the  vendor  against  the  vendee  for  the  agreed 
value  of  the  walls  to  be  erected  by  the  latter, 
as  the  balance  of  the  purchase  price  of  the  land, 
the  petition  was  subject  to  the  general  demur- 
rer filed,  and  the  court  erred  in  not  sustain- 
ing it 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |  943 ;  Dec.  Dig.  §  321.*] 

E>rror  from  Superior  Court,  Dooly  County; 
U.  V.  Whipple,  Judge. 

Action  by  W.  S.  Chapman  against  T.  P. 
Busbee  and  others,  as  administrators.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Reversed. 

\ros.  H.  Hall,  of  Macon,  and  Busbee  &  Bus- 
bee,  of  Vienna,  for  plaintiffs  in  error.  J.  T. 
Hill  and  J.  W.  Dennard,  both  of  Cordele,  for 
defendant  in  error. 

HILL,  J.  Judgment  reversed.  All  tbe 
Justices  concur. 


(138  Ga.  M2) 

JONES  et  ai  v.  PATTERSON. 

(Supreme  Court  of  Georgia.     Nov.  18,  1912.) 

(Syllabus  hy  the  Court.) 

1.  Exceptions,  Bill  of  (|  42*)  —  Skbvicb  — 
TncB— Waivbb. 

A  bill  of  exceptions,  signed  on  December 
4,  1911,  with  service  acknowledged  thereon  by 
counsel  for  defendant  in  error  on  December  16, 
1911,  will  not  be  dismissed,  where  it  appears 
from  the  acknowledgment  tiiat  counsel  did  not 
distinctly  and  specifically  state  that  the  ac- 
knowledgment was  not  to  be  construed  as  waiv- 
ing the  time  within  which  the  acknowledgment 
should  be  made.    Acts  1911,  p.  149,  {  4. 

[Ed.  Note. — For  other  cases,  see  Exceptions, 
BiU  of.  Cent.  Dig.  $  72 ;   Dec.  Dig.  {  42.*J 

2.  Judgment  (§  460*)— Vacation— Gbound&— 
subpbise. 

An  equitable  petition  alleged  that  the 
claimants  in  a  case  pending  in  the  superior 
court  had  filed  a  claim  to  the  property  levied  up- 
on, which  was  duly  returned  into  court  for 
trial.  At  the  trial  term  the  claimants'  attor- 
ney was  too  unwell  to  conduct  the  case,  and 
applied  to  and  obtained  leave  of  absence  from 
the  court  for  that  term.  This  fact  was  com- 
municated to  one  member  of  the  firm  of  attor- 
neys representing  the  plaintiff  in  fi.  fa.,  and  it 
was  agreed  between  the  attorney  that  the  claim 
should  be  treated  as  the  second  claim.  No  en- 
try of  continuance,  or  agreement  to  treat  the 
claim  as  a  final  one,  was  entered  on  the  docket 
by  the  presiding  judge.  The  plaintifiTs  atto]> 
ney,  late  during  the  term  of  court,  while  claim- 
ants' attorney  was  at  home  sick,  appeared  be- 
fore the  court,  announced  ready  in  the  case,  and 
pressed  it  to  a  verdict  finding  the  property  sub- 
ject to  the  fi.  fa.  levied  upon  it,  and  was  pro- 


ceeding to  enforce  the  judgment  obtained 
against  the  property.  It  was  alleged  that  the 
claimants  *'had  and  still  have  a  bona  fide  fee- 
simple  title  to  said  property  claimed,  and  could 
and  can  prove  same,  and  that  said  property  is 
not  subject  to  said  n.  fa.,"  etc.  Claimants*  at- 
torney did  not  know  of  the  verdict  and  judg- 
ment until  after  the  term  of  court  had  ended, 
and  it  was  too  late  to  move  to  set  it  aside.  The 
prayer  was  to  have  the  judgment  declared  null 
and  void.  A  demurrer  to  the  petition  was  filed, 
upon  the  ground,  among  others,  that  the  peti- 
tion has  no  attached  copy  of  the  abstract  of 
title  relied  on  by  the  claimants  (plaintiffs  in  the 
equitable  petition)  and  fails  to  show  under 
whom  the  claimants  hold  title.  The  court  sus- 
tained the  demurrer  and  dismissed  the  petition, 
and  the  claimants  excepted.  Held,  that  the  pe- 
tition set  forth  a  good  cause  of  action,  and  that 
the  court  erred  in  sustaining  the  demurrer. 

(a)  In  a  claim  case,  the  claimants  are  not  re- 
quired to  set  out  the  abstract  of  title  upon 
which  they  rely. 

If  the  petition  seeking  the  cancellation  of  a 
judgment  at  law  sets  out  such  a  meritorious 
claim  to  the  property  levied  on  under  the  fi.  fa. 
as  would  have  entitled  the  claimants  to  recover 
in  the  original  suit,  it  is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §§  879-891 ;  Dec.  Dig.  |  460  ;♦  Pai^ 
tition.  Cent.  Dig.  |  306.] 

Error  from  Superior  Court,  Decatur 
County;    Frank  Park,  Judge. 

Claim  to  property  levied  on,  by  Ada  Jones 
and  others  against  L.  F.  Patterson.  Judg- 
ment for  defendant,  and  claimants  bring 
error.    Reversed. 

J.  D.  Talbert,  of  Brinson,  and  A.  B. 
Thornton,  of  Bainbridge,  for  plaintiffs  in 
error.  T.  S.  Hawes,  of  Bainbridge,  for  de- 
fendant in  error. 

HILL^  J.  Judgment  reversed.  All  the 
Justices  concur* 

■■■■■*""  (188  Ga.  863) 

ROOKS  V.  TINDALL  et  al. 
(Supreme  Court  of  Georgia.     Nov.  18,  1912.) 

(SyllabuM  ly  the  Court,) 

L  CoNSTiTunowAi,  Law  (§  258*)— Infants  (| 
12*)— Dub  Pbooess  or  Law-— Delinquent 
Childben. 

Section  891  of  the  Penal  Code  of  1910, 
which  merely  defines  the  terms  "delinquent 
child*'  and  "wayward  child,"  as  employed  in  the 
act  approved  September  4,  1908  (Acts  1908,  p. 
1107),  is  not  violative  of  article  1,  {  1,  par.  S» 
of  the  Constitution  of  this  state,  relative  to  due 
process  of  law,  "In  that  it  seeks  to  prohibit 
social  intercourse  of  all  persons  in  this  state 
with  other  persons  of  vicious  or  immoral  char- 
acter." 

TEd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §  748;  Dec.  Dig.  §  258  ;♦ 
Infants,  Cent.  Dig.  §  13;    Dec.  Dig.  §  12.*} 

2.  Constitutional  Law  (§  46*)  —  Constitu- 
tional Objections— Scope. 

A  criticism  that  "sections  885  to  900,  in- 
clusive, of  the  Penal  Code"  of  1910  of  this  state, 
are  violative  of  article  6.  9  4,  par.  7,  of  the 
Constitution  of  Georgia,  *  in  that  it  confers  up- 
on the  superior  court  the  right  to  render  judg- 
ment in  cases"  thereunder  "without  the  inter- 
vention of  a  jury,"  is  too  general  to  raise  a 
question  as  to  the  constitutionality  of  any  par- 
ticular section  of  the  Code;  it  appearing  that 
many  of  the  various  sections  included  in   the 
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-criticism  have  no  reference  to  the  subject  of 
trial  without  a  jury. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  U  43-46;   Dec.  Dig.  |  46.*] 

S,  Infants  (§  16*)— Jury  ({  21*)  —  Dblxh- 
QUENT  Children— Trial. 

On  a  trial  for  the  commitment  of  a  child 
as  a  ''delinquent  child"  or  ''wayward  child**  in 
the  "children's  court,"  as  created  in  article  11 
of  the  Penal  Code  of  1910  of  Georgia,  the  judge, 
in  the  absence  of  a  demand  for  a  jury  trial,  may 
proceed  without  the  intervention  of  a  jury 
(Penal  Code  1910,  |  890),  and  he  may  appoint 
an  attorney  to  represent  the  child,  but  he  is 
tiot  obliged  to  do  so  (Penal  Oode  1910,  {  894). 

[Ed.  Note. — For  other  cases,  see  Infants, 
■Cent.  Dijf.  §  16;  Dec.  Dig.  |  16  ;♦  Jury,  Cent 
Dig.  §S  134-142;   Dec.  Dig.  {  21.*] 

4.  Habeas    Corpus    (J    109*)  —  Dbliwqotwt 

Children— Custody. 

On  the  trial  of  a  habeas  corpus  proceeding 
for  the  custody  of  a  child,  where  it  appeared 
that  the  child  was  held  under  a  commitment  by 
the  judge  of  the  "children's  court,"  in  accord- 
ance with  the  provisions  of  sections  892  to  895, 
inclusive,  of  the  Penal  Code  of  1910,  it  was  not 
■error  to  remand  the  custody  of  the  child  to  tht 
keeping  of  the  probation  officer  of  the  court. 

[Ed.  Note.— For  other  casea,  see  Habeas  Co^ 
pus.  Cent  Dig.  §{  97,  98 ;  Dec  Dig.  {  109.*] 

Error  from  Superor  Court,  Fulton  Coun- 
ty;   Geo.  li.  Bell,  Judge. 

Habeas  corpus,  on  petition  of  M.  M. 
Rooks,  by  his  next  friend,  against  W.  W. 
Tindall  and  others.  From  a  decree  remand- 
ing the  petitioner  to  the  probation  ofl3cer, 
petitioner   brings  error.     Affirmed. 

Maddox  &  Sims,  of  Atlanta,  for  plaintiff 
in  error.  W.  W.  Tindall,  of  Atlanta,  for 
defendants  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


<138  Ga.  8621 

MONK  V.  FOT. 
^Supreme  Court  of  Georgia.     Nov.  14,  1912.) 

(Syllahut  by  the  Court,) 
EXxECtJTioN  (S  167*)— Atfidavit  of  Illicoal- 

ITT— DEMT7BREB. 

Foy  obtained  a  judgment  against  Monk 
for  $107  and  for  the  recovery  of  the  north 
half  of  a  described  citv  lot.  Execution  issued 
for  the  $107,  and  was  levied  upon  the  property 
of  the  defendant  He  interposed  an  affidavit 
of  illegality,  the  substance  of  which  was  that, 
within  a  short  time  after  the  levy,  the  plain- 
tiff and  the  defendant  entered  into  a  parol  con- 
tract by  the  terms  of  which  the  defendant 
agreed  to  pay  the  plaintiff  S625  in  full  set- 
tlement of  the  judgment,  and  that  the  plain- 
tiff was  to  have  the  fi.  fa.  marked  satisfied,  and 
to  convey  to  the  defendant  the  portion  of  the 
lot  recovered  from  him.  The  defendant  paid 
■$1  as  part  of  the  consideration  of  $625,  for 
which  tne  judgment  was  to  be  settled.  No  time 
was  stated  when  the  balance,  $624,  was  to  be 
paid.  The  plaintiff  sold  and  conveyed  the  por- 
tion of  the  lot  in  question  to  a  third  person, 
and  therefore  could  not  make  a  title  to  the 
same  to  defendant.  The  defendant  could  not 
aay  whether  such  third  person  had  notice  of 
the  contract  between  the  plaintiff  and  the  de- 
fendant    It  was  not  stated  in  the  affidavit  of 


illegality  that  anv  tender  had  ever  been  made 
by  defendant  to  the  plaintiff  of  the  $624.  Ac- 
cording to  the  rule  made  in  Hawkins  v.  Stud- 
dard,  132  Ga.  265,  63  8.  E.  852,  131  Am. 
St  Rep.  190.  and  136  Ga.  727,  71  S.  E.  1112, 
the  balance  of  $(^  was  due  and  payable  at 
once,  and,  it  not  appearing  that  the  plaintiff 
sold  and  conveyed  the  portion  of  the  lot  before 
the  defendant  had  an  opportunity  of  paying  or 
tendering  the  balance,  the  affidavit  of  illegality, 
for  this  reason,  if  for  no  other,  set  forth  no 
reason  why  the  fi.  fa.  should  not  proceed.  Ac- 
cordingly the  court  did  not  err  in  dismissing 
the  same  on  demurrer. 

[Ed.  Note. — For  other  cases,  see  EiXecutlon, 
Cent.  Dig.  §|  488,  489;    Dec.  Dig.  |  167.*] 

Error  from  Superior  Court,  Ttft  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Action  by  R.  S.  Foy  against  S.  S.  Monk. 
From  a  judgment  dismissing  an  affidavit  of 
illegality,  interposed  to  an  execution,  defend- 
ant brings  error.    Affirmed. 

J.  J.  Murray,  of  Nasliville,  for  plaintiff  in 
error.  C  W.  Fulwood,  of  Tifton,  for  defend- 
ant In  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


aS8  Ga.  814) 
BROWN  V.  STATE. 
(Supreme  Court  of  Georgia.     Nov.  IS,  1912.) 

(8vUahu9  by  the  Court.) 

1.  Raps  (|  12*) — Instbuctioits — Consbnt  o» 
Female— "Against  Heb  Will"— "Without 
Her  Consent." 

Upon  the  trial  of  one  under  indictment  for 
rape,  the  court  did  not  err  (the  evidence  author- 
izing it)  in  instructing  the  jury:  "If  ybu  be- 
lieve and  find  from  the  evidence  submitted  in 
this  case  that  the  defendant  now  on  trial  had 
knowledge  of  Penny  Jones  [tiie  prosecutrix,  and 
the  wife  of  another],  and  that  at  the  time  she 
was  asleep  and  not  consenting,  or  having  given 
the  defendant  any  reason  to  believe  she  con- 
sented, and  the  sexual  connection  was  against 
her  will,  the  jury  would  be  authorized  to  find 
that  the  act  was  one  of  rape.  Carnal  knowl- 
edge of  a  woman  while  she  is.  asleep  and  un- 
conscious of  the  act,  and  her  body  being  pene- 
trated before  she  awakes,  would  be  against  her 
will  and  without  her  consent,  and  would  consti- 
tute the  offense  of  rape,  unless  she  had  given 
the  party  charged  with  the  rape  some  reason  to 
believe  that  she  consented  to  the  act"  Reg.  v. 
Mayers,  12  Cox's  Crim.  Law  Cases,  311;  Reg. 
V.  Young,  14  lb.  114 :  Harvey  v.  State,  53  Ark. 
425, 14  S.  W.  645,  22  Am.  St  Rep.  229 ;  Mau- 
pin  V.  State  (Ark.)  14  S.  W.  924;  Malone  v. 
Com.,  91  Ky.  307,  15  S.  W.  856;  Payne  v. 
State,  40  Tex.  Cr.  R.  202,  49  S.  W.  604,  76 
Am.  St  Rep.  712:  State  v.  Shroyer,  104  Mo. 
441.  16  S.  W.  286,  24  Am.  St  Rep.  344 ;  State 
V.  Welch,  191  Mo.  179,  89  S.  W.  945,  4  Ann. 
Cas.  681.  In  Gore  v.  State,  119  Ga.  418,  46 
S.  E.  671,  100  Am.  St  Rep.  182,  it  was  held 
tbat  tlie  words  "against  her  will,"  in  the  defini- 
tion of  rape,  are  synonymous  with  "without 
her  consent,"  and  that  tiierefore  "a  man  who 
has  sexual  intercourse  with  an  imbecile  female, 
who  is  mentally  incapable  of  expressing  any  in- 
telligent assent  or  dissent  or  of  exercising  any 
judgment  in  the  matter,  is  guilty  of  rape, 
though  no  more  force  be  used  than  is  necessary 
to  accomplish  the  carnal  act,  and  though  the 
woman  offer  no  resistance."  This  ruling  in  ef- 
fect authorized  the  instruction  complained  of. 
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See,  also,  Carter  y.  State,  85  Ga.  263:    Com. 
V.  Burke,  105  Mass.  376,  7  Am.  Rep.  531. 

[Ed.  Note. — ^For  other  cases,  see  Rape,  Cent. 
Dig.  {{  18,  19 ;   Dec.  Dig.  {  12.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  259-260 ;   vol.  8,  pp.  7659,  7505.] 

2.  Crihinal  Law  (§  922*)  —  Trial  —  In- 
structions— Requests. 

Failure  to  charge  upon  the  snbject  of  im- 
peachment of  witnesses,  and  as  to  the  rale  in 
reference  to  reconciliation  of  conflicting  testi- 
mony, is  not  cause  for  a  new  trial,  in  the  ab- 
sence of  appropriate  and  timely  written  re- 
quests to  instruct  in  reference  thereto.  Ijewis 
▼.  State,  125  Ga.  48  (1),  53  S.  E.  816,  and  cita- 
tions; Lewis  ▼.  State,  129  Ga.  731  (3),  59  S. 
E.  782 ;  Alford  y.  State,  137  Ga.  459  (5).  73 
S.  E.  375 ;  McCrary  v.  Stote,  137  Ga.  784,  74 
S.  E.  536. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  CentDig.  {{  2210-2218;  DecDig.  |922.*] 

3.    SUFnOIBNCT   OF   EVIDENOK   —  NeW   TBIAL 

Refused. 

There  was  evidence  to  support  the  verdict, 
and  the  court  did  not  err  in  refusing  a  new 
trial. 

Error  from  Superior  Court,  Pulaski  Coun- 
ty; J.  H.  Martin,  Judge. 

J.  W.  Brown  was  conrlcted  of  rape,  and 
brings  error.    Affirmed. 

M.  H.  Boyer  and  W.  L.  &  Warren  Grlce, 
all  of  HawklDsviUe,  for  plaintiff  In  error.  B. 
D.  Graham,  Sol.  Gen.,  of  McRae,  and  T.  S. 
Felder,  Atty.  Gen.,  for  the  State. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(138  Oa.  853) 

JOHNSON  y.  WILLIAMS  et  aL 
(Supreme  Court  of  Georgia.     Not.  15,  1912.) 

(8yHabu9  ly  the  Court,) 

1.  Easements    (§    61*)— Abatement   o»   Ob- 
STBUCTTONS— Description  of  Way. 

In  a  proceeding  to  remove  an  obstruction 
from  a  private  way  over  the  land  of  another,  it 
is  not  necessary  to  describe  the  way  in  so  far 
as  it  extends  over  the  land  of  others.  It  is 
sufficient  if  the  description  of  the  way  through 
the  land  where  the  obstruction  is  alleged  to 
have  been  placed  is  accurately  defined. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Gent  Dig.  ({  102,  130-144,  148;  Dec  Dig.  f 
61.*] 

2.  Basements    (§    61*)— Abatement    of   Ob- 

6TKUCT10NS— SUMMABT  PbOCEEDINGS. 

The  summary  remedy  for  the  removal  of 
an  obstruction  from  a  private  way  as  provid- 
ed in  Civ.  Code  1910,  |  825,  is  applicable  alike 
to  prescriptive  ways  as  described  in  CSv.  Code 
1910,  §  ^4,  and  to  private  ways  used  for  as 
much  as  one  year,  where  the  landowner  fails 
to  give  30  davs'  notice  (Civ.  0)de  1910,  |  819). 
(a)  An  applicant  for  the  removal  of  an  ob- 
struction from  a  private  way  may  base  his 
right  to  relief  upon  both  Code  sections ;  but  in 
the  event  the  applicant  prevails,  and  the  ob- 
struction is  ordered  to  be  removed,  the  judg- 
ment of  the  ordinary  should  show  upon  which 
claim  of  the  applicant  it  rests,  whether  upon 
a  finding  that  the  applicant  has  a  prescriptive 
right  to  the  way,  acquired  by  seven  or  more 
vears*  user,  or  upon  a  finding  that  applicant 
had  used  the  road  for  as  much  as  one  year 
and  the  landowner  had  closed  it  without  giving 


30  days*   written   notice   of  his   Intention  so 
to  do. 

[Ed.  Note. — ^For  other  cases,  see  Easements, 
Cent  Dig.  {(  102,  130-144,  148;  Dec.  Dig.  | 
61.*] 

Elrror  from  Superior  Court,  Bulloch  Coun- 
ty;   R  T.  Rawlings,  Judge. 

Action  by  W.  W.  WilHams  and  others 
against  J.  L.  Johnson.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Affirmed. 

J.  J.  B.  Anderson,  of  Statesboro,  tor  plain- 
tiff in  error.  Fred  T.  Lanier,  of  Statesboro^ 
for  defendants  in  error. 

BVANS,  P.  J.  W.  W.  Williams  and  others 
filed  a  petition  against  J.  L.  Johnson,  before 
the  ordinary  of  Bulloch  county,  praying  for 
the  removal  of  an  obstruction  from  a  pri- 
vate way,  which  was  alleged  to  have  been 
in  the  constant  and  uninterrupted  use  of 
the  applicants  for  a*  period  of  seven  years. 
A  demurrer  was  Interposed  to  the  sufficiency 
of  the  petition  as  stating  a  cause  of  action. 
An  amendment  to  the  petition  was  allowed 
over  objection.  The  court  overruled  the  de- 
murrer, and  adjudged  that  the  defendant 
remove  the  obstruction,  on  the  ground  that 
he  failed  to  give  30  da2rs*  written  notice  of 
his  intention  to  close  the  private  way;  the 
court  finding  that  applicants  had  no  pre- 
scriptive right  of  private  way  over  the  de- 
fendant's land.  The  defendant  sued  out  a 
writ  of  certiorari,  which  was  overruled,  and 
he  excepted. 

[1]  1.  One  ground  of  the  demurrer  is  aimed 
at  the  sufficiency  of  the  description  of  the 
private  way,  which  is  described  only  to  the 
extent  it  passes  over  the  land  of  the  owner, 
who  is  alleged  to  have  placed  an  obstruction 
in  it  The  contention  of  the  demurrant  la 
that  the  private  way  should  be  accurately 
described  between  its  termini.  Beyond  the 
limits  of  the  land  ftom  which  the  obstruc- 
tion Is  to  be  removed.  We  think  not  The 
issue  is  whether  the  claimants  have  a  right 
of  private  way  over  the  land  of  the  owner 
who  obstructs  it  It  is  beside  the  Question 
to  inquire  into  the  claimants'  right  of  way 
over  adjoining  lands,  the  owners  of  which 
do  not  object  to  applicants  traveling  over 
their  land. 

[2]  2.  In  the  amendment  the  applicants 
alleged  that  they  had  used  the  private  road, 
which  was  obstructed,  for  more  than  a  year, 
and  that  It  was  closed  without  giving  the 
users  30  days'  notice  in  writing,  as  required 
by  the  statute.  Inasmuch  as  in  the  original 
petition  the  applicants  alleged  that  they  had 
a  prescriptive  right  to  use  the  road,  it  is 
contended  that  the  amendment  Introduced 
an  entirely  new  cause  of  action.  Civil  Code, 
§  819,  declares  that,  when  a  road  has  been 
used  as  a  private  way  for  as  much  as  one 
y«ar,  an  owner  of  land  over  which  it  passes 
cannot  dose  It  up  without  first  giving  the 
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common  users  of  tbe  way  80  days'  written 
notice,  that  they  may  take  steps  to  make  it 
pern^anent  Section  824  declares  that  when- 
ever a  private  way  has  been  in  constant  and 
uninterrupted  use  for  seven  years  or  more, 
and  no  legal  steps  have  been  taken  to  abol- 
ish the  same,  it  shall  not  be  lawful  for  any 
one  to  interfere  with  said  private  way;  sec- 
tion 825  provides  a  summary  remedy  for 
removing  obstructions;  and  the  question  pre- 
sented is  whether  this  remedy  Is  applicable 
alike  to  sections  819  and  824,  and  whether 
in  the  same  petition  applicants  may  base 
their  right  to  have  an  obstruction  removed 
from  a  private  way  on  the  dual  claim  that 
th^  have  a  presciptive  title  to  the  way,  an^ 
that  the  way  has  been  used  for  a  year,  and 
no  written  notice  has  been  given  to  the  com- 
mon users  of  the  landowner's  Intention  to 
close  the  private  way. 

There  seems  to  be  some  confusion  in  our 
decisions  upon  this  point  In  Brown  v. 
Marshall,  63  Ga.  657,  it  was  said  In  the  opin- 
ion that  the  remedy  is  confined  to  cases  of 
private  ways  which  arise  by  prescriptive 
right  acquired  by  seven  years'  or  longer  user 
of  the  way.  The  issue  presented  in  that  case 
was  whether  the  claimant  had  a  seven  years' 
prescriptive  right  to  the  use  of  the  private 
way  which  was  obstructed;  and  it  was  ad- 
judged that  the  applicant,  not  having  en- 
Joyed  the  use  of  the  right  of  way  for  as 
much  as  seven  years,  was  not  entitled  to 
have  the  obstructions  removed.  It  was  not 
necessary  to  decide  whether  the  remedy  was 
limited  to  removal  of  obstructions  from  a 
private  way  baaed  on  a  prescriptive  use  of 
seven  years,  and  the  decision  is  not  authori- 
tative on  the  point  In  hand.  The  Code  sec- 
tion providing  the  remedy  for  the  removal 
of  obstructions  from  a  private  way  is  taken 
from  Acts  1872,  pb  60,  which  also  contains 
a  section  declaring  that  there  shall  be  no 
interference  with  a  private  way  which  has 
been  in  constant  and  uninterrupted  use  for 
seven  years  or  more.  If  we  consider  this 
act  of  the  General  Assembly  as  independ- 
ent and  isolated  legislation,  the  remedy 
would  be  confined  to  the  character  of  road 
mentioned  in  the  act.  But,  when  the  act 
was  brought  into  the  Code^  the  remedial 
part  was  segregated  into  a  distinct  section, 
and  placed  in  pari  materia  with  both  the 
other  Code  sections.  When  the  Oode  was 
adopted  as  a  statute^  the  summary  remedy 
therein  provided  became  applicable  to  the  re- 
moval of  obstructions,  not  only  from  a  pre- 
scriptive way,  but  also  from  one  which  has 
existed  for  a  less  period  than  would  give 


prescription,  but  where  the  owners  of  the 
land  over  which  it  passes  have  not  given  the 
statutory  30  days'  notice  to  close  it 

The  trend  of  subsequent  decisions  illus- 
trates this  view.  In  Powell  v.  Amoss,  85  Ga. 
273,  11  S.  B.  508,  it  was  distinctly  held  that 
the  provisions  of  section  825  had  reference 
to  a  private  road  which  the  claimant  had 
been  using  for  only  as  much  as  one  year, 
and  there  is  an  intimation  to  the  same  ef- 
fect in  Peters  v.  Little,  95  Ga.  151,  22  S.  B. 
44.  In  this  connection  see,  also,  Klrkland 
V.  Pitman,  122  Ga.  256,  259,  50  &  B.  117, 
and  Nugent  v.  Watkins,  129  Ga.  382,  58  S. 
B.  688,  And  there  is  substantial  reason  that 
this  sununary  remedy  should  apply  to  both 
situations.  The  only  difference  between  them 
is  in  the  extent  of  the  right  Where  a 
claimant  has  obtained  a  prescriptive  right 
to  use  a  way  over  the  land  of  another,  ac- 
quired by  seven  years'  or  more  use,  his  right 
to  the  private  way  becomes  absolute,  and 
the  owner  of  the  land  caimot  obstruct  the 
way.  If,  however,  be  has  used  the  private 
way  over  the  land  for  a  period  of  a  year  or 
longer,  but  not  sulStdent  to  establish  a  per- 
fect prescriptive  right,  the  law  protects  his 
inchoate  right  by  requiring  the  landowner 
to  give  him  30  days'  notice  in  writing  before 
he  can  close  it  It  is  better  for  all  parties 
concerned  that  the  remedy  should  be  speedy ; 
for  the  greater  the  delay  the  greater  the  in- 
convenience, and  the  summary  remedy  for 
removal  of  obstructions  should  be  available 
in  each  instance. 

We  can  see  no  objection  for  the  claimant 
of  a  private  way  to  allege,  in  the  same  peti- 
tion for  removal  of  obstructions  therefrom, 
that  he  has  a  prescriptive  right  to  the  way, 
and  also  that  he  has  been  a  user  of  the  way 
for  a  period  longer  than  12  months,  and  that 
the  landowner  has  obstructed  the  road  with- 
out first  giving  him  30  days'  written  notice 
of  his  intention  so  to  do.  Of  course,  in 
such  case,  the  judgment  of  the  ordinary 
should  declare  (as  was  done  in  this  case), 
in  the  event  he  orders  the  removal  of  the 
obstruction,  whether  such  judgment  is  based 
on  the  ground  that  the  claimants  of  the  right 
of  way  have  an  absolute  title  to  it  by 
prescription,  or  only  a  right  to  have  the  ob- 
struction removed  because  the  owner  failed 
to  give  30  days'  notice  of  his  intention  to 
close  it 

The  other  points  made  in  the  record  were 
either  met  by  amendment -or  were  Involved 
in  and  controlled  by  the  rulings  above  made. 

Judgment  affirmed.  All  the  Justices  am* 
cur. 
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RICHARDS  V.  McHAN. 
(Supreme   Court  of  Georgia.     Nov.  18,  1912.) 

(SyUahus  hp  the  Court.) 

1.  Habeas   Cobpus    (§   113*)— Appeal—Past 
Wbit  of  Ebbob— Amending  Judgment. 

A  bill  of  exceptions  to  review  a  judg- 
ment overruling  a  demurrer  to  a  petition  to 
amend  a  judgment  rendered  on  a  habeas  cor- 
pus proceeding  falls  within  the  provisions  of 
the  act  of  1897  (Acts  1897,  p.  53),  and  is  to  be 
treated  as  a  fast  writ  of  error. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  §§  102-115 ;   Dec.  Dig.  §  113.*] 

2.  Judgment  (|  320*)— Amendment— Jubis- 
DicnoN. 

The  court  where  the  judgment  is  rendered 
is  the  proper  court  where  a  motion  can  be 
made  to  amend  it  If  the  adverse  party  re- 
sides in  a  different  county,  the  court  may  pro- 
vide by  order  that  he  be  served  with  a  copy 
of  the  motion  to  amend. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  |  618;      Dec.  Dig.  {  320.*] 

3.  Judgment  (§  299*)— Amendment. 

After  the  adjournment  of  the  term  at 
which  it  was  rendered,  a  judgment  cannot  be 
amended  on  the  merits  of  the  cause  by  rea- 
son of  facts  or  conditions  subsequently  tran- 
spiring. 

[E5d.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |§  583-586;   Dec.  Dig.  {  299.*]    • 

Fish,  C.  J.,  and  Hill,  J.,  dissenting. 

Error  from  Superior  Court,  Pickens  Coun- 
ty; N.  A  Morris,  Judge. 

Habeas  corpus  by  J.  B.  Richards,  Jr., 
against  Catherine  McHan,  to  recover  posses- 
sion of  a  minor  child.  Judgment  for  re- 
spondent, who  petitions  for  modification  of 
such  judgment  From  an  order  overruling 
demurrer  of  petitioner,  plaintiff  in  habeas 
corpus  brings  error.    Reversed. 

Moore  &  Pomeroy  and  Geo.  F.  Gober,  all 
of  Atlanta,  for  plaintiff  In  error.  D.  W. 
Blair  and  J.  Z.  Foster,  both  of  Marietta, 
for  defendant  in  error. 

EVANS,  P.  J.  J.  B.  Richards,  Jr.,  sued 
out  a  writ  of  habeas  corpus  against  Mrs. 
Catherine  McHan,  alleging  that  respondent 
illegally  detained  in  her  possession  his  minor 
son,  a  little  more  than  three  years  of  age. 
The  mother  of  the  child  was  dead,  and  the 
respondent  was  the  child's  grandmother.  In 
rendering  judgment,  the  court  recited  cer- 
tain facts  in  consideration  of  which  he 
awarded  the  custody  of  the  child  to  the 
grandmother  until  he  shall  become  six  years 
of  age ;  then  and  rafter  that  time  he  shall  be 
delivered  to  the  father,  who  shall  thereafter 
have  ^s  custody.  Shortly  before  the  child 
was  to  become  six  years  of  age,  the  grand- 
mother filed  a  petition  to  the  court  which 
rendered  the  judgment,  praying  its  modifica- 
tion to  the  extent  of  revoking  so  much  of  it 
as  required  her  to  deliver  the  child  to  the 
father  on  his  sixth  birthday,  and  providing 
that  she  may  retain  his  custody  until  he 
reached  a  state  of  health  contemplated  in 


the  judgment  Among  the  recitals  in  the 
judgment  awarding  the  child  temporarily  to 
the  grandmother  is  that  the  child  is  of  -very 
delicate  health  and  needs  the  continued  care 
of  the  grandmother.  This  condition  is  alleg- 
ed to  still  exist  Upon  this  petition  the  court 
issued  a  rule  requiring  the  father  to  show 
cause  why  Its  prayer  should  not  be  granted, 
and  directed  the  sheriff  of  a  county  other 
than  that  where  the  petition  was  filed  to 
serve  the  father  with  a  copy  of  the  petition 
and  rule  to  show  cause.  The  father  filed  ob- 
jections to  the  service  of  the  petition,  plead- 
ed to  the  jurisdiction  of  the  court,  and  de- 
murred to  the  sufficiency  of  the  pleadings  as 
affording  to  the  petitioner  any  right  to  the 
relief  sought.  The  father  excepts  to  an  ad- 
verse judgment 

[1]  1.  The  defendant  In  error,  by  motion 
to  transfer  this  case  to  the  succeeding  term, 
raises  the  point  that  the  judgment  complain- 
ed of  cannot  be  reviewed  by  fast  bill  of  ex- 
ceptions. From  the  foregoing  statement  of 
facts  it  will  be  seen  that  on  a  writ  of  ha- 
beas corpus,  having  for  its  purpose  the  deter- 
mination of  the  custody  of  an  infant  between 
its  grandmother  and  father,  a  judgment  was 
rendered  awarding  the  custody  to  the  grand- 
mother until  the  child  reached  the  age  of  six 
years,  when  the  child  was  to  be  delivered  to 
the  father.  As  the  time  approached  for  the 
relinquishment  of  her  custody  of  the  child, 
the  grandmother  filed  her  petition,  praying 
that  the  judgment  be  so  modified  as  to  ex- 
tend the  time  she  should  have  possession  of 
the  child.  This  in  effect  is  bat  a  motion  to 
amend  the  original  judgment  in  the  habeas 
corpus  case;  and  the  question  Is  whether  a 
judgment  overruling  a  demurrer  to  the  pe- 
tition setting  out  the  facts  on  which  the 
motion  was  based  is  reviewable  by  fast  writ 
of  error.  The  act  approved  December  6, 
1897  (Acts  1897,  p.  53)  provides  "that  all  bills 
of  exception  in  habeas  corpus  cases  «  •  « 
shall,  as  regards  the  practice  of  the  lower 
court  and  in  the  Supreme  Court,  relating 
to  the  time  and  manner  of  signing,  filing, 
serving,  transmitting  and  hearing  the  same, 
be  governed  in  all  respects,  where  applicable, 
by  the  laws  now  of  rule  and  force  in  refer- 
ence to  bills  of  exceptions  in  cases  of  Injunc- 
tion," etc.  It  has  been  held  that  an  order 
modifying  an  Injunction  is  not  reviewable 
by  fast  writ  of  error.  Stubbs  v.  McConnell, 
119  Ga.  21,  45  S.  E.  710;  Harris  v.  SparU, 
130  Ga.  60,  60  S.  E.  192.  And  it  is  urged 
that  by  analogy  a  fast  writ  of  error  will  not 
He  to  an  order  modifying  or  amending  a 
judgment  in  a  habeas  corpus  case.  In  ftict. 
no  such  analogy  exists.  The  statute  pro- 
vides that  "in  all  cases  where  an  application 
for  injunction  or  receiver  is  granted  or  re- 
fused" a  fast  writ  of  error  will  lie.  Civil 
Code,  I  6153.  This  language  was  given  a 
literal  construction,  and  fast  bills  of  excep- 
tions were  limited  to  judgments  granting  or 
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refusing  an  injunction  or  receiver.  But  a 
fast  writ  of  error  lies  to  any  reviewable 
judgment  in  a  habeas  corpus  case,  and  is  not 
limited  by  the  statute  to  the  grant  or  refus- 
al of  the  writ  as  in  the  cases  of  injunction. 
An  apparently  contrary  intimation  was  made 
in  Thompson  v.  Thompson,  124  Ga.  874,  53 
S.  E.  507;  but  as  the  judgment  under  review 
in  that  case  was  an  order  allowing  tem- 
porary alimony  and  providing  for  the  cus- 
tody of  children  of  the  marriage,  made  in 
an  action  for  divorce,  what  was  said  is  not 
controlling  on  the  question.  The  construc- 
tion now  given  to  the  statute  accords  both 
with  the  spirit  and  letter  of  the  law.  The 
writ  of  habeas  corpus  has  always  been  re- 
garded as  a  bulwark  of  the  liberty  of  Eng- 
lish-speaking people.  It  is  safeguarded  in 
the  Constitution  of  our  state.  It  is  a  sum- 
mary and  speedy  remedy,  and  the  manifest 
intent  of  the  Legislature  was  that  the  re- 
view of  a  judgment  rendered  in  a  habeas 
corpus  case  should  be  speedily  heard  and 
determined.  The  judgment  under  review 
was  rendered  in  a  habeas  corpus  case,  and 
the  bill  of  exceptions  falls  within  the  pro- 
visions of  the  act  of  1807. 

[2]  2.  We  construe  the  petition  as  a  mo- 
tion to  amend  a  judgment  The  rule  is  that 
such  motion  must  be  brought  to  the  court 
wherein  the  judgment  was  rendered.  Wool- 
folk  V.  Gunn,  45  Ga.  117.  Ordinarily  notice 
must  be  given  to  the  adverse  party;  and, 
if  he  happens  to  reside  in  another  county, 
the  court  by  appropriate  order  may  require 
him  to  be  served,  by  the  sheriff  of  the  coun- 
ty of  his  residence,  with  a  copy  of  the  mo- 
tion to  amend  and  of  the  order  appointing 
a  time  and  place  of  hearing. 

[3]  3.  It  is  sought  to  amend  original  judg- 
ment in  the  habeas  corpus  case  on  the  merits 
of  the  cause,  by  reason  of  facts  and  condi- 
tions transpiring  since  its  rendition.  Can 
this  be  done?  It  is  pretty  well  settled  that 
the  principle  of  res  adjudicata  is  applica- 
ble to  proceedings  on  habeas  corpus,  involv- 
ing an  inquiry  into  and  a  determination  of 
the  rights  of  conflicting  claimants  to  the 
custody  of  minor  children.  Says  Mr.  Free- 
man in  his  treatise  on  Judgments  (volume  1, 
§  324):  "The  principles  of  public  policy  re- 
quiring the  application  of  the  doctrine  of 
estoppel  to  judicial  proceedings,  in  order  to 
secure  the  repose  of  society,  are  as  impera- 
tively demanded  in  the  cases  of  private  in- 
dividuals contesting  private  rights  under  the 
form  of  proceedings  in  habeas  corpus  as  if 
the  litigation  were  conducted  in  any  other 
form."  Partaking  of  the  general  character- 
istics of  conclusiveness  between  the  parties 
as  ordinary  judgments,  such  judgments  like- 
wise fall  under  the  general  rule  regarding 
their  amendment  In  respect  to  amendment 
of  judgments  the  general  rule  is  that  after 
the  expiration  of  the  term  at  which  the 
judgment  was  rendered  it  is  out  of  the  pow- 
er of  the  court  to  amend  it  in  any  matter  af- 


fecting the  merits.  This  Is  especially  true  of 
any  attempt  to  amend  a  judgment  on  the 
merits,  based  on  events  and  facts  subse- 
quently transpiring.  A  judgment  bears  upon 
the  matters  in  issue  at  the  time  of  its  ren- 
dition, and  from  the  nature  of  things  cannot 
be  amended  so  as  to  conform  to  facts  not 
adjudicated  at  the, time.  After  the  expira- 
tion of  the  term,  unless  the  cause  is  depend- 
ing, and  the  parties  are  in  court,  their  pow- 
er over  the  record  is  confined  to  the  correc- 
tion of  clerical  errors,  making  parties  In  cer- 
tain cases  and  supplying  omissions.  1  Black 
on  Judgments,  §  154;  Civil  Code,  |§  3278, 
5697. 

It  Is  contended  that,  from  the  peculiar  na- 
ture of  this  judgment,  the  case  is  still  so 
pending  as  to  give  jurisdiction  to  the  court 
which  rendered  it  to  modify  or  amend  its 
terms.  We  do  not  think  so.  The  judgment 
contains  a  recital  of  the  facts  impelling  the 
judge  to  reach  the  conclusion  which  he  ex- 
pressed as  the  judgment  of  the  court  That 
judgment  was  that  the  grandmother  should 
have  the  custody  of  the  child  for  a  definite 
period,  when  she  should  relinquish  her  pos- 
session of  the  child  to  the  father.  That  was 
a  final  adjudication.  The  court  did  not  re- 
tain the  case  for  further  direction  or  mod- 
ification of  the  judgment  A  father  is  enti- 
tled to  the  custody  of  his  child,  unless  there 
Is  some  legal  reason  why  he  should  forfeit 
this  natural  rlg^t  In  the  habeas  corpus 
judgment  the  court  adjudicated  that  the  fa- 
ther should  be  denied  the  custody  of  his 
child  for  a  specified  period  of  time.  Upon 
the  expiration  of  that  time  the  father's  right 
to  the  child  revested  under  the  judgment  If 
the  grandmother  desires  to  contest  with  the 
f)ather  his  right  to  the  possession  of  his  child 
because  of  matters  transpiring  since  the 
judgment,  she  has  her  remedy;  but  that  rem- 
edy is  not  by  petition  to  amend  the  Judgment 

We  are  dted  to  the  case  of  Marietta  Chair 
Co.  V.  Henderson,  121  Ga.  399,  49  S.  E.  312, 
104  Am.  St  Rep.  156,  2  Ann.  Cas.  83,  as  a 
precedent  for  the  mode  of  procedure  taken 
in  this  case.  In  a  former  case  between  the 
same  parties  a  decree  was  entered,  perpet- 
ually enjoining  the  defendant  from  obstruct- 
ing a  street,  which  had  been  done  with  the 
permission  of  a  municipality  without  char- 
ter authority  to  give  such  permission. 
Subsequently  the  municipality  was  given  au- 
thority by  the  Legislature  to  close  the  street 
Thereupon  the  defendant  filed  an  independ- 
ent petition  against  the  plaintUf,  setting  up 
the  changed  conditions  occurring  since  the 
judgment  prsijing  relief  against  the  former 
judgment;  and  this  court  held  that  such  a 
proceeding  was  maintainable.  This  ruling  Is 
based  upon  the  principle  that  if  develop- 
ments subsequent  to  rendition  of  the  judg- 
ment be  of  such  a  nature  that  it  would  be 
inequitable  to  enforce  it  and  no  adequate 
legal  remedy  be  available  to  prevent  its  en- 
forcement, an  equitable  action  will  lie  to  va- 
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cate  or  modify  the  Judgment.  Tills  Is  a  very 
different  proceeding  from  that  adopted  in  the 
case  at  bar.  The  procedure  In  the  instant 
case  is  to  amend  a  judgment,  and,  treating  it 
as  such,  its  venue  was  the  county  of  the 
court  which  rendered  the  Judgment  Should 
we  treat  it  as  an  independent  suit,  then  the 
venue  would  be  in  the  county  of  the  resi- 
dence of  the  defendant  In  any  event,  the 
petition  should  have  been  dismissed  on  de- 
murrer. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  OL  J.,  and  HILL,  J.,  who 
dissent 

FISH,  C  J.  I  cannot  agree  to  the  ruling 
announced  in  the  first  headnote.  In  my  opin- 
ion a  fast  writ  of  error  will  not  lie  to  review 
a  Judgment  overruling  a  demurrer  to  a  peti- 
tion to  amend  a  Judgment  rendered  in  a  ha- 
beas corpus  proceeding.  It  has  been  held 
by  this  court  in  numerons  cases  that  rulings 
on  a  demurrer,  or  a  motion  to  dismiss  in  the 
nature  of  a  demurrer,  are  not  reviewable  by 
fiast  writ  of  error.  Among  the  later  cases 
to  this  efTect  are  Johnson  v.  Oravey,  120  Ga. 
1047,  48  S.  B.  424;  Foster  v.  Case,  126  Ga. 
714  (3),  55  S.  E.  921 ;  Town  of  Alapaha  v. 
Paalk,  180  Ga.  5d5,  61  8.  B.  401.  'The  gen- 
eral rule  is  that  cases  must  come  to  this 
court  on  an  ordinary  writ  of  error,  and  the 
statute  making  an  exception  to  this  rule  has 
always  been  strictly  construed.*'  Thompson 
V.  Thompson,  124  Ga.  874,  53  S.  B.  507.  To 
my  mind  the  provisions  of  the  act  of  1897 
(Acts  1897,  IX  53)  do  not  make  an  exception 
to  the  general  rule,  so  far  as  to  authorize  a 
Cast  writ  of  error  to  review  a  ruling  made 
on  a  demurrer  in  a  habeas  corpus  case.  Ac- 
cording to  that  act  "aU  bills  of  exception  In 
habeas  corpus  cases  •  «  •  shall,  as  re- 
garfls  the  practice  of  the  lower  court  and  in 
the  Supreme  Court  relating  to  the  time  and 
manner  of  signing,  filing  serving,  transmit- 
ting, and  hearing  the  same,  be  governed  in 
all  respects,  where  applicable,  by  the  laws 
now  of  rule  and  force  in  reference  to  bills 
of  exception  in  cases  of  Injunction."  It  is 
clear  to  me  that  this  act  merely  made  the 
laws  **in  reference  to  bills  of  exceptions  in 
cases  of  injunction"  applicable  to  bills  of  ex- 
ception in  habeas  corpus  cases^  as  to  time 
and  manner  of  signing,  filing,  serving,  trans- 
mitting, and  hearing  the  same.  Civil  Code, 
I  6153,  which  at  the  time  of  its  adoption  em- 
bodied, the  rules  of  practice  as  to  fast  bills 
of  exception,  provides:  "In  all  cases  where 
an  application  for  an  injunction  or  receiver 
is  granted  or  refused ;  in  all  applications  for 
discharge  In  bail  trover  and  contempt  cases ; 
granting  or  refusing  application  for  alimony, 
mandamus,  or  other  extraordinary-  remedy; 
the  granting  or  refusing  of  an  application  for 
attachment  against  fraudulent  debtors;  and 
in  all  crimmal  cases,  the  bill  of  exceptions 
shall  be  tendered  and  signed  within  20  days 
from  the  rendition  of  the  decision,  and  the 
opposite   party   be  served,   within  15  days 


ftom  such  signing,  with  the  bill  of  excep- 
tions; and  the  clerk  shall,  within  15  days 
from  such  service,  make  out  a  transcript  of 
the  record  and  transmit  the  same  immediate- 
ly  to  the  Supreme  Court  then  in  session, 
and  if  not  in  session,  then  to  the  very  next 
session,"  etc.  It  will  be  noted  that  bills  of 
exceptions  in  habeas  corpus  cases  are  not  em- 
braced in  the  provisions  of  this  section. 

As  .already  stated,  the  act  of  1897  made  the 
laws  in  force  at  the  time  of  its  passage,  "in 
reference  to  bills  of  exceptions  in  cases  of 
injunction,"  applicable  as  to  signing,  filing, 
serving,  etc.,  to  all  bills  of  exceptions  in  ha- 
beas corpus  cases.  A  fast  writ  in  cases  of 
injunction  lies  only  where  an  application  for 
injunction  is  granted  or  refused.  Civil  Code, 
I  6153.  And  It  has  been  so  held  in  many  cas- 
es by  this  court  Moreover,  it  has  been  uni- 
formly held  that  a  fast  writ  will  not  lie  to 
review  a  Judgment  on  demurrer  in  an  in- 
junction case,  nor  to  the  refusal  to  dissolve 
an  injunction.  See  cases  above  cited;  also 
Berry  v.  Parker,  130  Ga.  741,  61  S.  B.  541« 
and  cases  cited;  Watterson  v.  Stubbs,  135 
Ga.  368,  69  S.  B.  4$7.  Strictly  construing 
the  provisions  of  the  act  in  question,  its 
language  should  not  be  held  to  provide  for 
a  fast  writ  in  a  case  where  a  writ  of  error 
would  not  lie  "in  cases  of  Injunction."  The 
question  involved  in  this  case  is  not  whether 
a  fast  writ  of  error  will  lie  to  an  order  modr 
ifying  or  amending  a  Judgment  in  a  habeas 
corpus  case,  for  the  reason  that  no  such  or- 
der was  granted.  In  Thompson  v.  Thompson, 
124  Ga.  874,  53  S.  B.  507,  it  was  held:  "An 
order  modi^ring  a  previous  order  based  on 
a  motion  for  alimony,  determining  the  cus- 
tody of  children  pending  the  litigation,  can- 
not be  reviewed  on  fast  writ  of  error."  Such 
ruling  was  made  notwithstanding  it  is  de- 
clared in  Civil  code,  |  6153,  that  a  fast  writ 
lies  to  "granting  or  refusing  application  for 
alimony."  In  delivering  the  opinion  in  that 
case.  Presiding  Justice  Cobb  said:  "A  fast 
writ  of  error  lies  to  review  an  order  grant- 
ing or  refusing  alimony,  and  not  to  every 
order  that  may  have  been  passed  while  such 
application  for  alimony  was  pending.  See 
Gordon  v.  Gordon,  109  Ga.  262,  34  S.  B.  324. 
But  it  was  said  that  this  was  in  fact  a  ha- 
beas corpus  case,  and  that  under  the  act  of 
1897  (Acts  1897,  p.  53)  all  bills  of  exceptions 
in  habeas  corpus  cases  shall,  as  regards  the 
practice  of  the  lower  court  and  the  Supreme 
Court,  be  governed  in  all  respects,  where  ap- 
plicable, by  the  laws  in  force  in  reference  to 
bills  of  exceptions  in  cases  of  injunction. 
Where  an  application  for  injunction  Is  grant- 
ed or  refused,  the  ruling  complained  of  may 
be  reviewed  on  fast  writ  of  error.  Civil 
Code,  I  5540.  An  order  modifying  an  inter- 
locutory injunction  is  not  reviewable  by  a 
fast  writ  of  error.  Stubbs  v.  McConnell,  119 
Ga.  21^  45  S.  E.  710,  and  citations.  E3ven  if 
the  case  be  treated  as  a  habeas  corpus  case^ 
the  order  complained  of  Is  one  modil^ing  the 
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Judgment  In  the  habeaB  corpus  case;  and, 
applying  the  rale  applicable  In  cases  of  In- 
junction, the  order  cannot  be  renewed  on 
fast  writ  of  error/'  This  was  said  in  an- 
swer to  the  contention  there  made  that  the 
case  then  under  review  was  a  habeas  corpus 
case.  Even  if  the  language  quoted  be  not 
controlling  on  the  question  of  the  present 
case,  but  must  be  construed  as  merely  argu- 
mentatlye,  in  my  opinion  It  is  sound  argu- 
ment and  sound  law.  If  it  be  true,  then, 
that  an  order  modifying  a  Judgment  in  a 
habeas  corpus  case  cannot  be  reviewed  on 
a  fast  writ  of  error,  it  must  be  true^  and 
with  more  reason,  that  a  Judgment  overrul- 
ing a  demurrer  to  a  petition  for  the  modifica- 
tion of  such  an  order  cannot  be  reviewed  on 
a  fast  writ 

While  reasons  may  be  urged  why  a  Judg- 
ment on  demurrer  in  a  habeas  corpus  case 
should  be  more  speedily  heard  and  deter- 
mined than  a  Judgment  on  demurrer  in  an 
injunction  case,  it  is  obvious  that  reasons 
may  be  pr^ented  why  this  should  not  be  so. 
However,  the  merits  of  such  a  controversy 
are  not  here  for  decision.  The  only  point 
for  determination  is:  Did  the  act  of  1897 
provide  for  review  by  a  fast  writ  of  error 
of  a  ruling  ou  demurrer  in  a  habeas  corpus 
case?  To  me  it  is  manifest  that  it  did  not; 
but,  on  the  contrary,  it  expressly  and  un- 
equivocally declared  that  all  bills  of  excep- 
tions in  habeas  corpus  cases  shall  be  govern- 
ed in  all  respects,  where  applicable,  by  the 
laws  of  force  in  reference  to  bills  of  excep- 
tions in  cases  of  injunction.  I  therefore  say 
that,  if  a  Judgment  on  demurrer  in  an  in- 
junction case  cannot  be  reviewed  by  fast 
writ,  the  same  rule  under  the  act  of  1897 
must  apply  as  to  a  demurrer  in  a  habeas 
corpus  case.  It  Is  true  that  the  writ  of  ha- 
beas corpus  has  been  referred  to  as  a  bul- 
wark of  the  liberty  of  English-speaking  peo- 
ple, that  it  Is  a  summary  and  speedy  remedy, 
and  that  it  is  safeguarded  in  the  Constitu- 
tion of  our  state;  but  these  facts  do  not  im- 
press me  as  Indicating  a  legislative  Intent  to 
set  apart  a  habeas  corpus  case  as  a  solitary 
exception  to  the  well-established  practice, 
under  the  statutes  of  this  state  and  the  deci- 
sions of  this  court,  that  rulings  on  a  demur- 
rer or  a  motion  to  dismiss  in  the  nature  of  a 
demurrer  are  not  reviewable  by  fast  writ  of 
error,  especially  In  view  of  the  fact  that  the 
statute  providing  for  a  fast  writ  of  error 
where  an  application  for  an  injunction  is 
granted  or  refused  was  in  existence  for  more 
than  a  quarter  of  a  century  before  the  pas- 
sage of  the  act  providing  that  all  bills  of 
exceptions  in  habeas  corpus  cases  shall  be 
governed  by  the  law  "in  reference  to  bills  of 
exceptions  in  cases  of  injunction."  If  it  be 
true  that  it  is  more  important  to  have  a  rul- 
ing on  a  demurrer  in  a  habeas  corpus  case 
reviewed  by  a  fast  writ  than  it  is  to  have 
such  a  ruling  so  reviewed  in  an  injunction 


case,  then  it  seems  that  the  leglslatlTe  mind 
was-  rather  tardy  in  coming  to  such  a  con- 
clusion. In  my  Judgment,  however,  no  such 
conclusion  was  ever  reached  by  the  General 
Assembly;  but,  if  so,  I  am  quite  sure  that  it 
is  not  indicated  by  the  act  of  1897. 

I  am  authorized  by  Justice  HIIiL  to  state 
that  he  concurs  in  my  dissenting  opinion. 


(139  6a.  S4) 

TIPTON  V.  PENDERORASS. 
(Supreme  Ck>urt  of  Georgia.     Nov.  18,  1912.) 

(SyUahui  hff  i^  Court,) 

Gbant  of  Nonsuit.  • 

There  was  no  error  in  granting  a  nonsuit 

Error  from  Superior  Ck>urt,  Jackson  Coun- 
ty;   J.  B.  Jones,  Judge. 

Action  by  F.  B.  Tipton  against  R.  N.  Pen- 
dergrass.  Judgment  of  nonsuit,  and  plaintiif 
brings  error.    Affirmed. 

Ray  &  Ray,  of  Jefferson,  for  plaintiff  In 
error.  J.  A.  B.  Mahaffey,  of  Jefferson,  for 
defendant  In  error. 

EVANS,  P.  J.  Judgment  affirmed.  All 
the  Justices  concur. 


039  Oa.7) 
HINESIiET  tt  al.  v.  STEWART  et  aL 
(Supreme  Court  of  Georgia.     Nov.  14,  1912.) 

(ByUabut  fty  tA«  Court,) 

1.  Judgment  (|  797*)— Gonolusivknsss— Pea- 
sons  OONCI^UDBD. 

Where  land  was  levied  on  under  an  exe- 
cution against  a  man,  and  a  claim  was  interpos- 
ed by  his  wife,  and  after  a  verdict  finding  the 
property  subject  had  been  rendered,  and  a 
motion  for  a  new  trial  had  been  made,  the  man 
and  wife  Joined  in  a  deed  to  the  creditors, 
which  recited  that  it  was  made  In  considera- 
tion of  settling  the  debts  and  for  other  con- 
siderations stated,  relatively  to  a  subsequent 
assertion  of  an  attorney's  lien  on  the  land 
and  foreclosure  thereof  against  the  claimant 
by  an  attorney  who  had  represented  her,  the 
grantees,  who  were  not  parties  to  the  proceed- 
ing, were  not  concluded  by  the  Judgment  of 
foreclosure. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |  1230;    Dec.  Dig.  |  707.*] 

2.  Attorney  and  Client  (t  186*)— Compen- 
sation OF  Attobnby— Pbocesdingb  to  Re- 
cover. 

Where,  pending  a  claim  case,  the  claimant 
joined  with  the  defendant  in  execution  in  malt- 
ing a  conveyance  to  the  'plaintiffs,  recited  to 
be  in  consideration  of  a  settlement  of  the 
debts  and  for  other  considerations,  and  after- 
ward the  attorney  representing  the  claimant 
took  from  his  client  a  note  for  his  fee  and  a 
mortgage  on  the  land,  and  later  surrendered 
these  and  took  a  deed  to  a  part  of  such  land  in 
settlement  of  bis  fee,  his  right  to  thereafter 
claim  and  foreclose  a  lien  on  the  whole  land 
for  his  fee  was  extinguished. 

(a)  After  asserting  the  superiority  of  his  ti- 
tle to  that  conveyed  by  the  former  deed,  and 
instituting  proceedings  attaclcing  it  as  a  cloud 
on  his  title,  and  losing  that  case,  he  cannot 
treat  all  that  occurred  as  a  mere  nullity,  and 
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claim  and  foreclose  a  lien  on  the  land  for  his 
fee. 

[Bd,  Note.— For  other  cases,  see  Attorney  and 
Client.  Cent.  Dig.  §  393;    Dec.  Dig.  |  186.*] 

3.  Ejectment     (|     142*)  — iMPBOVEifSNTS  — 
Right  to  Rbcoveb. 

In  an  action  to  recover  land  and  mesne 
profits,  it  was  not  error  as  against  the  de- 
fendants to  hold  that  they  could  not  set  up  the 
value  of  improvements  placed  on  the  land  pend- 
ing the  suit,  further  than  to  extinguish  the 
claim  for  mesne  profits. 

[Bd.  Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  §{  472,  476.  477.  483-501;  Dec. 
Dig.  I  1&*] 

Error  from  Siiperior  Court,  Carroll  Coun- 
ty; R.  W.  Freeman,  Judge. 

Action  by  R.  EX  L.  Hinesley  and  others 
against  W.  J.  Stewart  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring 
error.     AflSrmed. 

S.  Holdemess,  and  W.  F.  Brown,  both  of 
CarroUton,  for  plaintiffs  In  error.  W.  C. 
Wright,  of  Newnan,  and  Leon  Hood,  of  Car- 
roUton, for  defendants  In  error. 

LUMPKIN,  J.  Bell  conveyed  land  to  his 
wife.  Shortly  thereafter  creditors  of  the 
husband  obtained  judgments  against  him, 
and  caused  levies  to  be  made  on  the  land. 
Claims  were  interposed  by  the  wife,  and  It 
was  agreed  that  the  final  result  in  one  case 
should  control  all  of  them.  On  the  trial  of 
the  test  case  the  property  was  found  sub- 
ject A  motion  for  a  new  trial  was  over- 
ruled, and  the  case  was  brought  to  the  Su- 
preme Court,  where  the  judgment  was  re- 
versed on  account  of  error  In  the  charge. 
Bell  V.  Stewart,  98  Ga.  669,  27  S.  EX  153. 
While  the  motion  for  a  new  trial  was  pend- 
ing. Bell  and  his  wife  made  a  deed  to  the 
three  contesting  creditors,  which  was  record- 
ed. The  deed  recited  that  its  considera- 
tion was  the  settlement  of  the  debts  and  cer- 
tain other  considerations  named.  The  at- 
torneys representing  her  caused  to  be  re- 
corded a  notice  that  they  would  prosecute 
the  motion  for  a  new  trial  to  secure  their 
fees.  On  another  trial  of  the  claim  case  the 
property  was  found  not  subject.  Mrs.  Bell 
then  filed  an  equitable  proceeding  to  cancel 
the  deed  in  which  she  had  joined  with  her 
husband.  Pending  this  suit,  the  attorney 
who  had  represented  Mrs.  Bell  in  the  claim 
case  agreed  with  her  that  $150  was  a  rea- 
sonable fee,  and  took  a  note  for  that  amount 
and  a  mortgage  on  the  land.  Later  the  note 
and  mortgage  were  destroyed,  and  Mrs.  Bell 
executed  to  the  attorney  a  deed  to  20  acres 
of  the  land  in  settlement  of  his  fee.  On  the 
trial  of  the  suit  which  she  had  Instituted  to 
cancel  the  former  deed  made  by  her  the 
jury  found  against  her.  A  motion  for  a  new 
trial  was  made,  but  dismissed  by  her  for  a 
consideration.  The  attorney  then  filed  an 
equitable  proceeding  to  cancel,  as  a  cloud  on 
his  title  to  ,the  20  acres,  the  former  deed 
made  by   Mrs.  Bell.     In   this  suit  the  de- 


fendants prevailed,  and  the  Judgment  was 
afi^rmed  by  the  Supreme  Court.  Hodnett  ▼. 
Stewart,  181  Ga.  67,  61  S.  B.  1124.  The  at- 
torney then  filed  his  claim  of  lien  for  services 
rendered  In  the  claim  case,  which  had  ter- 
minated seven  years  before.  He  sought 
to  foreclose  his  alleged  lien,  caused  his 
former  client  to  be  served,  and  obtained  a 
judgment.  This  was  levied  on  the  land» 
which  appears  to  have  been  temporarily  unoc- 
cupied. A  sheriff's  sale  was  made.  The  pur- 
chaser received  possessi<m,  and  sold  to  an- 
other, to  whom  he  executed  a  bond  for  title. 
The  grantees  in  the  deed  from  Mr.  and  Mrs. 
Bell  brought  suit  to  recover  the  land  and 
mesne  profits.  There  was  evidence  of  Im- 
provements made  by  the  defendants,  but 
most  of  them  were  made  pending  the  suit* 
and  there  was  evidence  of  the  value  of  the 
mesne  profits  exceeding  the  balance.  The 
presiding  judge,  to  whom  the  case  was  sub- 
mitted without  a  jury,  found  for  the  plain- 
tiffs as  to  the  land,  and  held  that  the  de- 
fendants were  not  entitled  to  set  off  the  Im- 
provements except  to  extinguish  mesne  prof- 
its.   The  defendants  excepted. 

[1]  1.  The  filing  by  the  attorney  of  a  claim 
of  lien  for  his  fee.  In  representing  his  client 
In  the  claim  case,  and  the  bringing  of  suit 
to  foreclose  It,  and  the  recovery  of  judgment 
all  occurred  about  14  years  after  the  client 
and  her  husband  had  conveyed  the  land  to 
the  plaintiffs  in  the  present  case,  and  about 
7  years  after  the  claim  dase  had  ended.  The 
judgment  rendered  In  this  proceeding  against 
his  former  client  was  not  conclusive  on  the 
grantees  in  that  deed.  As  to  the  validity  of 
their  title,  they  stood,  not  as  mere  creditors, 
but  as  purchasers.  Hodnett  v.  Stewart,  131 
Ga.  67,  61  S.  £1  1124.  A  similar  ruling,  as 
to  the  right  of  a  purchaser  before  the  com- 
mencement of  suit,  has  been  made  in  regard 
to  one  who  purchases  mortgaged  property 
prior  to  the  commencement  of  proceedings 
to  foreclose  the  mortgage.  Williams  &  Co. 
V.  Terrell,  54  Ga.  462 ;  Osborne  v.  Rice,  107 
Ga.  281«  285,  33  S.  E.  54.  Thus  the  grantees 
in  the  former  deed  were  not  concluded  by  the 
judgment  in  the  foreclosure  proceeding. 

[2]  2.  When  the  attorney  agreed  with  his 
client  upon  $150  as  a  reasonable  fee  and 
took  a  note  and  mortgage  on  the  land  for 
that  amount,  and  when  later  he  surrendered 
the  note  and  mortgage  and  took  a  convey- 
ance of  20  acres  of  the  land  In  settlement 
of  his  fee,  the  suit  by  her  to  cancel  her 
former  deed  was  pending.  Later  It  was  de- 
cided against  her,  though  her  motion  for  a 
new  trial  was  dismissed  for  a  con8ideratl<m. 
There  was  no  dalm  that  the  attorney  did 
not  know  of  that  deed.  Later  he  Instituted 
a  proceeding  on  his  own  account  to  cancel 
it,  as  to  the  20  acres  conveyed  to  him,  as 
a  cloud  on  his  title.  In  this  he  failed.  But, 
aside  from  any  question  as  to  the  effect  of  his 
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taking  the  deed  pending  the  suit  by  her,  he 
took  it  "in  settlement"  of  his  fee.  This  ex- 
tinguished his  right  to  set  up  an  attorney's 
lien  later.  Having  settled  his  claim,  it  no 
longer  existed;  and  although  the  first  deed 
may  have  been  afterwards  held  superior 
to  his,  this  did  not  restore  his  status,  as  if 
he  had  never  settled  his  claim  or  sought  to 
assert  a  title,  and  authorize  him  to  file  a 
claim  of  lien  on  the  land  and  proceed  to 
foreclose  it,  so  as  to  affect  the  grantees  in 
the  older  deed.  Patterson  v.  Evans  &  Turn- 
er, 91  Ga.  799,  18  S.  B.  31;  Maclntyre  ft 
Co.  V.  Ferst's  Sons  ft  Co.,  101  Ga.  682,  28 
a  E.  989;  Woodslde  v.  Llppold,  113  Ga.  877, 
39  S.  E.  400,  84  Am.  St  Rep.  267;  Ck>leman 
&  Burden  Co.  v.  Rice,  115  Ga.  610,  42  S.  H 
5;  Ragan  v.  Standard  Scale  C6.,  128  Ga. 
544,  68  S.  B.  31;  Farkas  v.  Third  National 
Bank  of  Albany,  133  Ga.  765,  66  &  BL  926, 
26  U  R.  A  (N.  S.)  496. 

[3]  3.  It  has  been  decided  by  this  court 
that  where,  pending  a  suit  to  recover  land, 
the  defendant  places  improvements  on  it, 
he  is  not  entitled  to  set  them  up  under  Civ- 
il Code,  I  5587.  Richards  ▼.  Bdwardy,  138 
Ga.  690,  76  S.  E^  64.  Here  the  presiding 
judge  held  that  the  defendants  were  not 
entitled  to  set  off  Improvements  against 
mesne  profits,  except  to  extinguish  mesne 
profits.  This  was  certainly  all  the  defend- 
ants could  claim. 

The  points  above  decided  are  controlling, 
and  additional  questions  argued  by  counsel 
for  plaintiff  in  error  require  no  discussion. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(139  Oa.  1) 
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(Supreme  Court  of  Georgia.     Nov.  14,  1912.) 

(ByUatut  5y  the  Court,) 

L  Evidence  (|  543*)— Witnesses  (8  79*>— 
Detebmination  op  Competbnot— Opinion 
EhriDENCE— Mabket  Value. 

Primarily  the  question  of  the  competency 

of  a  witness  to  testify  is  a  preliminary  one  for 

the  trial  court, 
(a)  A  witness  is  competent  to  testify  as  to 

the  market  value  of  farm  lands,  if  he  has  had 

an  opportunity  for  forming  an  opinion  as  to 

its  value. 

[Ed.  Note. — For  other  cases,  see  EMdence, 
Cent  Dig.  U  2356%-2358 :  Dec.  Dig.  |  543  ;• 
Witnesses,  Cent  Dig.  ||  201-204;  Uec  Dig. 
I  79.*] 

2.  New  Texal  (|  39*)— iNsniuanoNS— Appu- 

OABiLirr  TO  Evidence. 

The  general  rule  is  that  instructions  by 
the  court  to  the  Jury  must  be  warranted  by  the 
evidence. 

(a)  Where  instructions  are  given  that  are 
not  warranted  by  the  evidence,  and  are  cal- 
culated to  mislead  and  confuse  the  Jury,  the 
error  requires  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  |§  57-61;   Dec.  Dig.  §  39.*] 


3.  Eminent   Domain  ({  238*)— 'Pboobedings 

TO  Take  Pbopebtt--keview. 

An  appeal  from  an  award  of  assessors  ap- 
pointed in  condemnation  proceedings  under  Civ- 
il Code  1910,  9  5206  et  seq.,  is  a  de  novo  in- 
vestigation, and  the  defendant  in  such  pro- 
ceedings may  file  an  appropriate  legal  defense 
thereto. 

(a)  In  such  a  case,  where  the  condemnor 
had  described  the  entire  tract  of  land  of  the 
condemnee,  out  of  which  it  was  proposed  to 
take  the  condemned  land,  as  containing  125 
acres,  It  was  not  error  for  the  court  to  refuse 
to  strike  a  portion  of  the  condemnee's  plea 
which  averred  that  the  tract  contained  175 
acres,  instead  of  125  acres,  as  alleged  by  the 
condemnor,  which  would  be  affected  by  the  tak- 
ing of  the  land  specified  in  the  notice. 

[Eid.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §§  614,  619;  Dec  Dig.  f 
238.*] 

Error  from  Superior  Court,  Jasper  Coun- 
ty; Jas.  B.  Park,  Judge. 

Proceedings  by  the  Central  Georgia  Power 
Company  against  B.  S.  Comwell.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Re- 
versed. 

W.  T.  Johnson,  of  Macon,  Greene  F.  John- 
son, of  Monticello,  and  Hatcher  &  Smith,  of 
Macon,  for  plaintiff  in  error.  W.  S.  Florence, 
of  Monticello,  for  defendant  in  error. 

HILL,  J.  The  Central  Georgia  Power  Com- 
pany instituted  proceedings  to  condemn  cer- 
tain land  belonging  to  the  defendant,  Mrs. 
Cornwell,  under  Civil  Code,  §  5206  et  seq. 
The  assessors  awarded  her  the  sum  of  $2,400. 
An  appeal  from  the  award  was  taken  to  the 
superior  court,  and  on  the  trial  of  the  case 
there  the  jury  returned  a  verdict  for  $4,000 
against  the  condemnor.  A  motion  for  a  new 
trial  was  overruled,  and  the  condemnor  ex- 
cepted. 

[1]  L  It  will  be  unnecessary  to  quote,  or 
discuss  separately,  each  assignment  of  error 
contained  in  the  record.  There  are  numer- 
ous grounds  of  the  motion  for  a  new  trial, 
to  which  the  principles  of  law  here  ruled  may 
be  applied  as  demanded.  Three  controlling 
questions  are  presented  for  decision:  (1) 
The  competency  of  witnesses  to  testify  as 
to  the  value  of  land  taken,  and  consequ^itial 
damages  to  other  property,  in  cases  where 
corporations  are  authorized  by  law  to  take 
or  damage  private  property  for  public  uses. 
(2)  Whether  certain  charges  given  by  the 
court,  which,  though  correctly  stating  ab- 
stract principles  of  law,  were  not  authorized 
by  the  evidence,  'constituted  harmful  error 
requiring  a  new  trial.  (3)  Whether  the  court 
erred  In  overruling  the  motion  to  strike  par- 
agraph 2  of  the  special  plea  offered  bgr  the 
defendant  upon  the  trial  of  the  appeaL 

It  is  unnecessary  to  discuss  the  different 
elements  to  be  considered  in  arriving  at  the 
''market  value''  of  the  property  actually  tak- 
en, or  the  rule  as  to  "consequential  damages" 
naturally  and  proximately  occasioned  to  the 
remainder  of  the  owner's  property  by  the 
taking  of  that  part  which  is  condemned,  etc 
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For  a  discussion  of  these  questions,  see  Cen- 
tral Georgia  Power  Co.  ▼.  Mays,  137  Ga.  120, 
123,  72  S.  B.  900.  Nor  Is  the  question  of 
consequential  benefits  involved  in  this  case, 
under  the  facts.  The  real  question  here  is 
as  to  the  competency  of  certain  witnesses 
who  testified  concerning  the  market  value  of 
the  land  sought  to  be  condemned.  One  of 
the  witnesses  for  the  defendant  testified: 
"In  my  opinion  the  market  value  of  the  de- 
fendant's bottom  land  per  acre  in  November 
of  last  year  was  $126,  maybe  $150,  some- 
where along  there"  Counsel  for  the  con- 
demnor moved  to  exclude  this  testimony,  on 
the  following  ground:  "The  testimony  of 
the  witness  reveals  that  he  does  not  know 
and  Is  not  acquainted  with  the  market  value 
of  land  In  the  community  where  this  land 
sought  by  the  company  is  situated.  Upon 
the  subject  of  the  market  value  of  land  in 
the  particular  community  where  this  land 
is  situate^  the  witness  testified  as  follows: 
'I  can't  say  that  I  am  very  well  acquainted 
with  the  bottom  lands  and  other  lands  of 
Mrs.  Comwell.  I  have  seen  them,  last  No- 
vember, the  day  of  the  arbitration,  and  went 
over  the  bottom  lands  the  company  propose 
to  take.  They  were  pretty  fair  land,  I 
thought  I  live  some  10  miles  from  this  land. 
Last  fall  was  the  first  time  I  was  ever  on  it 
I  have  been  by  It  several  times.  I  do  not 
know  anything  about  how  lands  usually  sell 
in  that  community.  I  know  that  a  place 
sold  some  years  ago  at  $20  an  acre.  I  live 
in  the  Palalto  community.  I  have  never 
known  any  land  to  sell  in  that  community 
for  $100  an  acre.  The  land  I  referred  to  as 
selllDg  for  $20  an'  acre  was  all  upland,  I 
think,  and  the  sale  was  made  some  six  or 
seven  years  ago.' " 

What  Is  the  rule  as  to  the  qualification  of 
witnesses  testifying  to  the  market  value  of 
land,  and  how  is  market  value  proved/  In 
LAwson  on  Expert  and  Opinion  Evidence 
(2d  Ed.)  469,  it  is  said:  'The  market  value 
of  land  is  not  a  question  of  sclei^ce  and  skill, 
upon  which  only  an  expert  can  give  an  opin- 
ion. Persons  living  In  the  neighborhood  may 
be  presumed  to  have  a  sufliclent  knowledge 
of  the  market  value  of  property  from  the 
location  and  character  of  the  land  in  ques- 
tion. Therefore,  except  in  one  state.  It  is 
held  that  the  value  of  real  property  may  be 
proved  by  the  opinion  of  ordinary  witnesses 
on  the  subject"  And,  in  treating  directly  of 
the  subject  of  qualification  to  testify,  the 
same  author,  on  page  373,  says:  "The  wit- 
ness must  show  some  knowledge  of  the  land 
in  question,  and  the  price  of  land  in  the 
neighborhood,  to  be  qualified  to  give  an  opin- 
ion on  the  subject  •  •  ♦  One  who  is 
acquainted  with  values  in  the  vicinity,  al- 
though he  has  no  personal  Imowledge  of  the 
particular  property  to  whose  value  he  testi- 
fies; one  who  has  personally  examined  the 
property  and  made  inquiries  as  to  the  value, 
though  he  does  not  live  in  the  city  where  the 


land  is  located"— are  givai  as  Instances 
where  witnesses  have  been  adjudged  to  be 
qualified.  Also,  on  page  474,  other  instances 
are  given  as  "one  who  has  resided  tipon  and 
owned  real  estate  for  20  years,  and  is  ac- 
quainted, from  hearsay,  with  the  recent  sales 
of  land  in  the  vicinity,  and  the  prices  paid 
therefor;  •  •  •  witnesses  who  reside 
near  the  land  and  are  familiar  with  its  val- 
ue, as  well  as  the  value  of  other  lands  In 
the  neighborhood."  Quoting  further  from  the 
same  author  (pages  474,  475) :  "On  the  oth- 
er hand,  the  following  have  been  held  not 
qualified:  Persons  who  are  shown  merely 
to  have  'heard'  of  sales  in  the  neighborhood, 
without  stating  how,  where,  or  from  whom, 
and  do  not  profess  to  have  a  knowledge  of 
what  lands  are  generally  held  for  sale  in 
the  n^hborhood;  one  whose  knowledge  of 
the  market  value  of  real  estate  is  gathered 
from  what  others  told  him,  and  from  facts 
coming  under  his  observation  in  a  visit  of 
6  days  to  the  place  of  its  location,  1%  years 
after  the  transaction  in  question ;  a  witness 
who  is  acquainted  only  with  the  value  of  the 
gas  plant,  and  of  gas  structures  and  machin- 
ery generally,  and  does  not  know  the  value 
of  the  land  owned  by  the  company,  or  of 
land  in  its  vicinity ;  and  whose  only  knowl- 
edge was  limited  to  a  period  8  years  earlier ; 
one  who  has  never  seen  the  property,  or 
been  in  the  neighborhood;  one  who  has  re- 
sided near  the  lands»  but  in  another  town, 
for  29  years,  and  had  for  11  years  been  an 
assessor  of  taxes,  not  having  dealt  in  real 
estate  in  the  town  in  question,  nor  near 
where  the  lands  were  located,  but  knew  of 
sales  near  the  land  in  question.  An  essential 
test,  it  is  said,  of  the  competency  of  witness- 
es to  give  an  opinion  as  to  the  value  of  land, 
is  that  they  afiBrmatively  appear  to  have  per- 
sonal knowledge  of  the  subject-matter  of  the 
inquiry."  (There  is  also  authority  to  the 
effect  that  farmers  are  experts  as  to  the 
value  of  farm  lands  and  its  products.  See 
Lawson,  supra,  472^  and  cases  cited.)  But 
a  witness,  in  order  to  be  qualified  to  testify 
as  to  the  market  value  of  land,  need  not  be 
a  dealer  in  land.  1  Wigmore  on  £v.  {  474. 
In  the  same  section,  subd.  4,  this  author 
says:  "Occasionally  all  specific  limitations 
or  tests  are  abandoned,  and  the  broad  test 
adopted  that  *any  person  having  knowledge 
of  or  'acquainted  with'  the  values  may  testi- 
fy; the  determination  of  the  qualification 
thus  being  left  open  for  each  case.  This  is 
perhaps  the  most  satisfactory  and  sensible 
test,  provided  the  application  of  it  be  left 
entirely  to  the  discretion  of  the  trial  judge.'* 
It  is  said  in  Lawson's  E3xp.  and  Op.  Ev.  (2d 
Ed.)  468:  "As  in  the  case  of  other  opinion 
evidence,  the  qualification  of  a  witness  to 
express  an  opinion  as  to  the  value  is  a  pre- 
liminary question  for  the  trial  court,  whose 
decision  will  not  usually  be  disturbed  on 
appeal."  Our  Civil  Code,  §  5875,  declares: 
"Direct  testimony  as  to  market  value  is  in 
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the  nature  of  opinion  evidence.  One  need 
not  be  an  expert  or  dealer  in  the  article,  but 
may  testify  as  to  value,  if  he  has  had  an 
opportunity  for  forming  a  correct  opinion." 
And  see  Southern  Cotton  Oil  Co.  v.  Overby, 
136  Ga.  69,  72,  70  S.  E.  664 ;  Cen.  R.  Co.  v. 
WolflT,  74  Ga.  664;  Selma,  etc.,  R.  Co.  v. 
Keith,  63  Ga.  178  (6);  Miller  v.  Luckey, 
132  Ga.  581  (2),  64  S.  B.  658.  In  3  Chamber- 
layne*s  Mod.  Law  of  Ev.  |  2099e,  the  author 
says:  *The  indispensable  and  sufQdLent  qual- 
ification of  a  witness  who  undertakes  to  tes- 
tis as  to  the  fact  of  market  value  is  that 
he  should  know  what  it  Is.  Proof  on  this 
point  must  be  affirmatively  made  to  the  sat- 
'  isf action  of  the  court,  unless  the  circum- 
stances disclosed  in  the  case  may  warrant 
the  presiding  Judge  in  assuming  provisional- 
ly, as  an  administrative  matter,  that  such 
qualifications  exist  A  claim  to  knowledge 
may  reasonably  be  regarded  as  prima  facie 
sufficient" 

It  seems  dear,  from  the  authorities  cited 
above,  that  a  witness  is  qualified  to  testify 
to  the  market  value  of  land,  *'if  he  has  had 
an  opportunity  for  forming  a  correct  opin- 
ion" as  to  its  value.  Primarily  the  com- 
petency of  the  witness  to  testifly  as  to  mar- 
ket value  is  for  the  court  If  a  witness  liv- 
ing at  a  distance  from  the  land  sought  to  be 
condemned  had  no  opportunity  for  knowing 
the  value  of  the  land  in  that  community,  or 
of  the  particular  land  in  controversy,  he 
would  be  incompetent  to  testify  as  to  its 
valu&  The  witnesses  whose  evidence  was 
objected  to  having  testified  as  to  more  or 
less  knowledge  of  the  land  in  controversy 
and  its  value,  and  the  market  value  of  oth- 
er lands  in  the  vicinity  of  that  in  contro- 
versy, the  court  did  not  abuse  his  discretion 
in  allowing  the  testimony  to  go  to  the  jury, 
to  be  given  such  weight  as  they  saw  fit 

[2]  2.  The  general  rule  is  that  instructions 
given  to  the  Jury  must  be  based  upon  evi- 
dence; and  It  is  error  for  the  court  to  give 
instructions  to  the  Jury  that  are  not  war- 
ranted by  the  evidence.  *'A  charge  is  ob- 
jectionable which  states  g^:ieral  principles 
correctly,  but  which  are  nevertheless  not 
applicable  to  the  facts  as  proven.  The  in- 
structions should  always  be  given  in  refer- 
ence to  the  evidence  in  the  particular  case.** 
Gorman  v.  Campbell,  14  Ga.  137.  In  deliv- 
ering the  opinion  in  the  case  Just  cited. 
Judge  Lumpkin  said  (page  142):  "Nothing 
is  more  dangerous  than  to  lay  down  general 
propositions,  which,  instead  of  aiding, 
scarcely  ever  fail  to  mislead  Juries,  Courts 
should  apply  the  principles  of  law  to  the 
facts  in  evidence  in  each  particular  case, 
stating  those  facts  hypothetically."  A 
charge  may  be  abstractly  correct;  but  un- 
less it  is  authorized  by  the  evidence  in  the 
case,  it  is  nevertheless  erroneous.  Butt  v. 
Maddox,  7  Ga.  405  (3) ;  Towns  v.  Kelletti  11 


Ga.  286  (2),  293.  This  court  has  held  to  the 
above  stated  effect  in  numerous  cases.  See 
7  Michie's  Dig.  Ga,  R.  570,  571. 

The  charges  complained  of  in  the  fourth, 
fifth,  tenth,  eleventh,  and  twelfth  grounds 
of  the  motion  for  a  new  trial  in  the  present 
case  were  not  warranted  by  the  evidence, 
and  therefore,  under  the  repeated  rulings 
of  this  court  were  erroneous.  It  is  argued 
that  if  these  charges  were  erroneous,  they 
were  harmless,  as  the  Jury  only  considered 
the  value  proved  for  one  purpose,  namely, 
the  agricultural  value.  We  have  no  means 
of  knowing  that  the  Jury  so  limited  them- 
selves, and  cannot  say,  as  matter  of  law, 
that  the  instructions  complained  of  were 
harmless.  They  were  probably  confusing 
and  misleading  to  the  Jury,  and  require  a 
new  trial. 

[8]  8.  The  court  did  not  err  in  overruling 
the  motion  to  strike  paragraph  2  of  the  de- 
fendant's plea,  which  was  as  follows:  **De> 
nies  that  the  acreage  of  her  land  is  properly 
set  out  That  instead  of  126  acres,  as  speci- 
fied in  petition,  she  has  175  acres  which  will 
be  affected  by  the  backwater  and  taking  as 
specified  in  petition,  for  which  consequential 
damages  are  asked,  as  well  as  actual  dam- 
ages for  part  taken."  It  is  argued  that 
the  only  question  that  could  be  considered 
by  the  court,  on  the  trial  of  the  appeal,  must 
relate  to  the  land  described  and  set  out  in 
the  original  notice  of  intention  to  condemn. 
But  to  this  contention  we  cannot  agree.  An 
appeal  from  an  award  of  assessors  appoint- 
ed in  condemnation  proceedings  under  Civ- 
il Code,  I  5206  et  seq.,  is  a  de  novo  investi- 
gation, and  the  defendant  in  such  proceed- 
ings may  file  an  appropriate  legal  defense 
thereto.  In  such  a  case,  where  the  con- 
demnor had  described  the  entire  tract  of  * 
land  of  the  condemneef  out  of  which  it  was 
proposed  to  take  the  condemned  land,  as 
containing  126  acres,  it  was  not  error  for 
the  court  to  refuse  to  strike  a  portion  of  the 
condemnee's  plea  which  averred  that  the 
tract  contained  175  acres,  instead  of  126 
acres,  as  alleged  by  the  condemnor,  which 
would  be  affected  by  the  taking  of  the  land 
specified  in  the  notice.  See  Civil  Code,  H 
5014,  5630,  5632,  et  seq.  We  think  that  the 
condemnee  is  ^itiUed,  not  only  to  Just  and 
adequate  compensation  for  the  land  actually 
taken  by  the  condemnor  and  described  in 
the  notice,  but  also  to  consequential  dam- 
ages to  the  remaining  parts  of  the  tract  of 
land  belonging  to  her.  This  being  so,  the 
court  did  not  err  in  overruling  the  motion 
to  strike  paragraph  2  of  the  plea,  above 
quoted.  See  McCall  v.  Fry,  120  Ga.  661» 
663,  48  S.  B.  200;  Wynn  v.  Wynn,  109  Ga. 
255,  84  S.  E.  841;  Alabama  Central  R.  Co. 
V.  Musgrove,  169  Ala.  424,  53  So.  1009. 

Judgment  reversed.  All  the  Justices  con- 
cur. 
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WHALE3T  T.  KEAR. 
(Supreme  Court  of  Georgia.     Nov.  14,  1012.) 

(SyllahuM  hy  the  Court.) 

1.  Garnishment    (§    168*)— Hearinq— Obder 
OF  Trial. 

It  is  the  better  practice  to  postpone  the 
trial  of  the  issue  formed  by  a  traverse  to  a 
garQi8hee*s  answer  until  after  judgment  has 
been  obtained  against  the  defendant;  but  there 
is  no  legal  inhibition  against  trying  such  Issue 
in  advance  of  the  pending  action  on  which  the 
garnishment  is  based. 

[Ed.  Note.— For  other  cases,  see  Gamishmenti 
Cent  Dig.  |  809 ;   Dec  Dig.  |  168.*] 

2.  Gabnishkent  (§   173*)  —  Procteediwos  to 
EJnporce— Construction  of  Verdict. 

A  verdict  should  be  given  a  reasonable  in- 
tendment. Where  a  traverse  has  been  filed  to 
the  answer  of  a  garnishee  denying  indebtedness, 
averring  that  such  garnishee  was  indebted  to 
the  defendant  in  a  stated  amount,  a  verdict  in 
favor  of  the  plaintiff  for  the  amount  named 
in  the  traverse  is  to  be  construed  as  a  finding 
in  favor  of  the  traverse. 

[EJd.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  §  314 ;   Dec  Dig.  §  173.*] 

3.  Garnishment    (|    124*)— Procebdinob   to 
Enforce— B3NTRT  of  Judgment. 

A  judgment  for  the  plaintiff  cannot  be 
entered  up  against  the  garnishee  until  judgment 
is  had  against  the  defendant  When  a  trav- 
erse has  been  filed  to  the  answer  of  a  gar- 
nishee, and  has  been  sustained  by  the  jury, 
and  a  motion  is  made  to  enter  up  judgment 
against  him  on  the  verdict,  then,  and  not  until 
then,  has  he  a  right  to  inquire  into  the  exist- 
ence or  validity  of  a  judgment  in  favor  of  the 
plaintiff   against  the  defendant. 

[E2d.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  §  249 ;    Dec.  Dig.  {  124.*] 

4.  Garnishment    ({    167*)— Proceedings   to 
Enforce — Issues. 

The  issue  on  the  trial  of  a  traverse  to  the 
answer  of  a  garnishee  denying  indebtedness  is 
that  made  by  the  traverse,  viz.,  whether  he  was 
«  indebted  as  averred  in  the  traverse;  and  it  is 
not  pertinent  to  such  inquiry  whether  a  prior 
judgment  had  been  rendered  against  the  de- 
fendant 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  §  308 ;  Dec  Dig.  §  167.*] 

5.  Sufficiency  of  Evidence. 

The  evidence  authorized  the  verdict 

Error  from  Superior  Court,  Whitfield  Coun- 
ty; A.  W.  Fite,  Judge. 

Action  by  James  Kear  agaiiist  J.  N.  Stone- 
cipher,  In  which  S.  M.  Wbaley  was  garnishee. 
Judgment  for  plaintiff,  and  the  garnishee 
brings  error.    Afllrmed. 

James  Kear  instituted  suit  against  J.  N. 
Stonecipher  to  recover  damages  for  an  al- 
leged breach  of  warranty  in  the  sale  of 
land,  and  thereupon  sued  out  process  of  gar- 
nishment A  summons  of  garnishment,  re- 
turnable to  the  October  term,  1909,  was  is- 
sued, and  wag  served  upon  «S.  M.  Whaley, 
who  filed  his  answer  at  the  return  term, 
denying  indebtedness  to  the  defendant  At 
the  same  term  a  traverse  of  the  answer 
was  filed,  in  which  it  was  averred  that  the 
garnishee  had  in  his  hands  the  sum  of  $200 
belonging  to  the  defendant  The  issue  form- 
ed upon  this  traverse  was  tried  at  the  Octo- 


ber term,  1910,  and  a  yerdict  was  returned 
"for  the  plaintiff  two  hundred  ($200)  dollars." 
The  garnishee  moved  for  a  new  trial,  on 
the  ground  that  the  verdict  was  contrary 
to  the  law  and  the  evidence.  The  motion 
was  overruled,  and  a  bill  of  exceptions  was 
sued  out,  in  which  it  was  recited  that  no 
verdict  or  Judgment  had  ever  been  rendered 
in  the  principal  case,  except  one  nunc  pro 
tunc,  bearing  date  after  the  overruling  of 
the  motion  for  new  trial.  The  judge  stated, 
in  the  bill  of  exceptions,  that  no  question  of 
judgment  against  the  defendant  in  the  main 
case  was  raised  upon  the  trial  of  the  trav- 
erse of  the  garnishee's  answer,  and  that  the 
only  Issue  submitted  was  that  made  by  the 
answer  and  traverse. 

Geo.  G.  Glenn,  of  Dalton,  for  plaintiff  to 
error.  Maddox,  McOamy  &  Shumate,  of  Dal- 
ton, for  defendant  in  error. 

EVANS,  P.  J.  [1]  In  a  garnishment  pro- 
ceeding a  traverse  to  the  garnishee's  answer 
may,  but  need  not,  be  made  at  the  term 
to  which  the  answer  is  made.  It  may  be 
made  at  any  time  before  the  garnishee  Ib  le- 
gally discharged.  Smith  v.  Wellborn,  73  Ga. 
131.  If  the  garnishment  is  based  upon  a 
pending  suit,  it  is  the  better  practice  for  the 
trial  to  occur  after  Judgment  has  been  ren- 
dered in  the  main  case.  The  reason  for 
this  is  that  it  might  save  a  waste  of  time  in 
the  event  the  plaintiff  should  fail  to  recover 
against  the  defendant;  bat  there  is  no  re- 
quirement, statutory  or  otherwise,  that  the 
trial  of  the  issue  formed  by  the  traverse 
shall  occur  prior  to  the  trial  of  the  issue  be- 
tween the  plaintiff  and  defendant  in  the 
main  case.  In  attachment  cases,  where  non- 
residents are  sued,  and  Jurisdiction  obtain* 
ed  by  service  of  garnishment,  the  practice 
of  trying  the  issue  formed  on  the  traverse 
in  advance  of  obtaining  Judgment  on  the  at- 
tachment has  been  approved.  In  such  cases 
the  Judgment  against  the  garnishee  remains 
passive  until  verdict  and  Judgment  against 
the  principal  are  rendered;  and  if  no  Judg- 
ment is  ever  rendered  against  the  defendant, 
the  case  goes  out  for  want  of  Jurisdiction. 
Merchants'  Bank  r.  Haiman,  80  Ga.  624,  5 
S.  E.  795. 

There  can  be  no  substantial  objection  to 
the  trial  of  the  issue  formed  on  the  traverse 
to  the  answer  in  advance  of  the  suit  against 
the  principal  defendant,  for  the  reason  that, 
though  the  traverse  be  sustained,  a  Judgment 
against  the  garnishee  In  favor  of  the  plain- 
tiff does  not  follow  as  a  matter  of  course. 
If  the  garnishee  admits  assets  or  indebted- 
ness, no  action  can  be  taken  upon  such  ad- 
mission until  there  is  a  Judgment  rendered 
in  the  main  case.  The  statutory  provision 
for  a  traverse  and  a  trial  of  the  issue  there- 
by made  is  the  Juridic  process  of  correct- 
ing any  error  of  fact  in  the  answer;  and 
when  so  corrected,  the  answer  is  to  be  con- 
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sldered  as  If  originally  made  in  the  correct- 
ed form;  and  the  subsequent  procedure  Is 
the  same  as  If  the  garnishee  had  admitted 
the  indebtedness  found  to  be  due  on  the  trial 
of  the  traverse. 

[2]  It  is  argued  that  the  verdict  rendered 
by  the  Jury  in  this  case,  being  In  favor  of 
the  plaintiff  for  a  specijQed  amount,  is  un- 
authorized by  the  evidence,  inasmuch  as  no 
Judgment  in  the  main  case  had  been  render- 
ed at  the  time.  Verdicts  are  to  receive  a 
liberal  Interpretation,  and  to  be  construed 
in  the  light  of  the  pleadings.  We  do  not 
construe  the  verdict  finding  for  the  plaintiff 
as  one  upon  which  an  absolute  Judgment 
against  the  garnishee  may  be  entered  by 
counsel  at  any  time.  It  was  a  finding  in  fa- 
vor of  .the  plaintiff  on  the  issue  formed  by 
the  traverse.  It  was  a  finding  in  favor  of 
the  traverse,  which  set  out  that  the  gar* 
nishee  was  indebted  to  the  principal  defend- 
ant in  the  sum  of  $200  at  the  time  of  the 
service  of  the  garnishment 

[3]  A  judgment  is  not  to  be  entered  as 
matter  of  course  upon  a  verdict  finding  in 
favor  of  the  plaintifTs  traverse  to  the  gar- 
nishee's answer.  The  plaintiff  has  no  right 
to  a  judgment  against  the  garnishee  until  he 
has  actually  entered  up  judgment  against 
the  defendant  in  the  main  case.  Civil  Code, 
I  5292;  Dent  v.  Dent,  118  Ga.  853,  45  S.  E. 
680.  The  proper  practice  for  a  plaintiff,  who 
has  obtained  a  judgment  in  the  main  case, 
and  who  desires  to  enter  up  judgment  against 
the  garnishee,  is  to  move  the  court  for 
a  judgment  against  the  garnishee,  who  ad- 
mits being  indebted  to  the  defendant  or 
having  assets  in  his  hands  belonging  to  the 
defendant,  or  who  has  been  found  upon  a 
traverse  to  his  answer  to  be  Indebted  or  to 
have  assets  in  his  hands.  Of  course,  that 
judgment  cannot  be  in  excess  of  the  Judg- 
ment which  the  plaintiff  recovers  against 
the  principal  defendant.  When  a  traverse 
has  been  filed  to  the  answer  of  a  garnishee, 
and  has  been  sustained  by  the  Jury,  and 
judgment  is  about  to  be  entered  against  him 
on  the  verdict,  then,  and  not  until  then,  has 
he  a  right  to  inquire  into  the  validity  of  the 
judgment  in  favor  of  the  plaintiff  against 
the  defendant  Merchants'  Bank  v.  Haiman, 
supra. 

[4,  6]  It  follows,  therefore,  that  the  only 
issue  before  the  court  in  the  present  case  was 
that  formed  by  the  traverse  to  the  gar- 
nishee's answer,  whi'L'h  was  whether  he  was 
indebted  to  the  defendant  as  averred  in  the 
traverse.  The  evidence  was  sufficient  to  au- 
thorize the  finding,  and  that  was  the  only 
question  comprehended  in  the  motion  for 
new  trial.  The  validity  of  the  judgment 
nunc  pro  tunc  in  the  main  case,  or  the  judg- 
ment entered  upon  the  verdict  rendered  on 
the  trial  of  the  traverse,  is  not  involved  in 
the  present  state  of  the  record.  In  Amer- 
icus  Grocery  Co.  v.  Link,  116  Ga.  813,  43  S. 


R  49,  the  case  was  tried  before  the  Judge 
without  a  jury,  no  motion  for  a  new  trial 
was  made,  and  exception  was  taken  to  the 
rendition  of  the  Judgment. 

Judgment  affirmed.  AH  the  Justices  con- 
cur. 

(11  Oa.  App.  816) 

McLBAY  v.  CRANB.     (No.  4,35a) 

(Court  of  Appeals  of  Georgia.     Nov.  27,  1912. 
Behearing  Denied  Dec  10,  1912.) 

(SyUaJhu  by  the  CaurtJ 

1.  RjcrufiAL  Of  Conhnuancb. 

There  was  no  abuse  of  discretion  in  over- 
raling  the  motion  for  continuance. 

2.  Justices  of  thb  Peace  (§  200*)— Inoom- 

PETENCT  OF  JUBORS— CEBTIORABI. 

While  the  fact  that  the  names  of  some  of 
the  jurora  in  a  justice's  court  did  not  appear  on 
the  jury  list  may  liave  been  good  ground  for 
challenge  before  the  juiy  had  been  impaneled, 
yet  where  no  objection  was  made  before  the 
trial,  and  no  mline  made  thereon,  it  cannot  be 
taken  advantage  of  by  certiorari  after  verdict. 
Mitchell  V.  Bradberiyf  76  Ga.  15.  This  objec- 
tion is  propter  defectum,  and  comes  too  late  aft- 
er verdict  Jordan  v.  State,  119  (H.  443,  46 
S.  B.  679. 

[Bd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  S  776 ;   Dea  Dig.  |  200.*] 

3.  Obrhobabi  ({  36*)— Objections  Not  Pbe- 

SENTED  AT  TBIAL. 

If  a  party  desires  that  a  verdict  rendered 
at  a  former  trial  of  the  same  case  be  concealed 
from  inspection  by  the  jury,  he  should  present 
a  request  to  the  trial  judge  to  this  effect  It 
is  too  late  to  make  this  objection  on  certiorari 
and  after  s  second  verdict  has  been  rendered. 
Smalls  V.  State,  105  Ga.  669  (6),  31  S.  B.  671, 
and  citations. 

[Ed.  Note.->For  other  cases,  see  Certiorari, 
Cent  Dig.  fil  51,  62 ;   Dec.  Dig.  {  36.*] 

4.  Review  on  Cebtiobabi. 

The  allegations  of  the  petition  for  cer- 
tiorari, in  so  far  as  they  are  verified  by  the  an« 
swer,  are  wholly  without  merit,  and  the  judge 
of  the  superior  court  did  not  err  in  overruling 
the  certionirL 

Brror  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  J.  M.  Crane  against  J.  A  Mc- 
Leay.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Morris  Macks  and  F.  M.  Hughes,  both  of 
Atlanta,  for  plaintiff  in  error.  Walter  A. 
Sims,  of  Atlanta,  for  defendant  hi  error. 

HILL,  C  J.    Judgment  affirmed. 


01  Ga.  App.  804) 
DAVIS  v.  STATE.     (No.  4,238.) 
(Court  of  Appeals  of  Georgia.    Nov.  27,  1912.) 

(SyUabut  hy  the  Court.) 

"L  Suffioienoy    of    Bvidencb—Bbbobs   Not 
Pbejudicial. 

The  defendant  was  indicted  for  assault 
with  intent  to  murder^nd  was  convicted  of 
assault  and  battery.  The  evidence  demanded 
the  verdict;  and  any  errors  in  the  charge  of 
the  court  were  immaterial,  because  they  were 
not  prejudicial  to  the  accused. 
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2.  C^tnaNAi.  Law  d  851*>— Evidence— Mal- 
ice. 

Upon  the  trial  of  one  accused  of  an  offense 
in  the  perpetration  of  which  malice  is  an  es- 
sential ingredient,  evidence  as  to  the  conduct 
and  sayings  of  the  accused  shortly  after  he 
made  the  assault  may  be  admissible  to  charac- 
terize the  quo  animo  with  which  the  deed  was 
committed.  Revel  v.  State,  26  Ga.  275 ;  John- 
son V.  State,  88  Ga.  203,  14  S.  R  208. 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §t  776,  778-785;  Dec  Dig. 
f  851.*] 

3.  CsnaNAL    Law     (f    683*)  —  Evidence  — 
Flight. 

The  defendant  in  the  court  below  having 
been  permitted  to  introduce  in  evidence  the 
bond  which  be  bad  given  for  his  personal  ap- 
pearance in  the  pending  case,  for  the  purpose 
of  rebutting  evidence  of  flight  introduced  by 
the  state,  it  was  not  error  for  the  court  to 
permit  the  state  to  show  by  the  record  the 
forfeiture  of  the  same  bond.  Proof  of  the 
forfeiture  of  the  bond  would  not  necessarily 
tend  to  show  flight;  but  if  the  fact  that  the 
defendant  was  under  bond  might  be  considered 
by  the  jury  as  a  circumstance  sufficient  to  dis- 
prove the  testimony  as  to  the  flight  of  the  ac- 
cused, proof  that  the  bond  was  forfeited  at  the 
time  of  the  alleged  flight  would  certainly  be 
competent,  and  might  be  corroboratory  thereof. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  tt  1615-1617;  Dec  Dig.  § 
683.*] 

Error  from  Superior  Court,  Cobb  Connty ; 
N.  A.  Morris,  Judge. 

J.  H.  Davis  was  convicted  of  assault  and 
battery,  and  brings  error.     Afltoned. 

D.  W.  Blair,  J.  Z.  Foster,  C.  H.  Griffin, 
and  Clay  &  Morris,  all  of  Marietta,  for 
plaintiflT  in  error.  J.  P.  Brooke,  SoL  Gen., 
of  Alpharetta,  for  the  Stated 

RUSSELL»  J.     Judgment  affirmed. 


(11  Qa.  App.  WS) 

BLASSINGAMB  v.  STATE.     (Na  4,382.) 
(Court  of  Appeals  of  Georgia.    Nov.  27,  1912.) 

(8yUahu9  hy  the  Court,) 

1.  Oamk  (1  7*)--Statutobt  Provisions. 

The  primary  purpose  of  the  game  law  of  1911 
(Acts  1911,  p.  137)  is  the  preservation  of  the 
game  specified  in  the  act.  As  incidental  to  that 
purpose,  section  7  of  that  act  makes  it  unlaw- 
ful for  any  person  to  hunt,  not  only  the  game 
enumerated  in  the  act,  but  any  game  or  other 
animals  not  enumerated,  either  with  or  with- 
out a  license,  upon  the  land  of  another,  with- 
out first  obtaining  the  consent  of  the  landowner. 
[Ed.  Note.— For  other  cases,  see  Game,  Cent 
Dig.  §§  6,  7;   Dec  Dig.  {  7.*] 

2.  Gajob  (J  7*)— Statutory  Pbovisions. 

During  the  open  season,  as  fixed  by  the 
act  in  question,  one  can  lawfully  hunt  any  of 
the  game  specified  in  the  act,  and  at  all  times 
animals  or  game  not  so  specined,  upon  his  own 
land  or  upon  land  in  his  own  militia  district, 
without  first  obtaining  a  license.  But,  either 
with  or  without  a  license,  it  is  unlawful  to  hunt 
any  sort  or  character  of  game,  whether  speci- 
fied in  the  act  or  not,  upon  the  land  of  another, 
without  first  having  obtained  the  consent  of  the 
landowner.  The  foregoing  provisions  of  the  act 
do  not  apply  to  persons  following  hounds  in 
pursuit. of  foxes  or  deer,  or  any  other  animal 


not  mentioned  in  the  act  The  true  meaning 
and  intention  of  the  excei>tion  mentioned  in 
section  18  of  the  act  just  noted  (Acts  1911,. p. 
144)  is  that  where  one  is  lawfully  hunting  foxes 
or  deer,  or  any  other  animal  not  specified  in  the 
act,  with  hounds,  and  the  hounds  find  such 
game  upon  the  land  where  the  hunter  baa  the 
consent  of  the  landowner  to  hunt,  he  can  fol- 
low the  hounds  in  pursuit  of  the  animal  onto 
land  on  which  he  may  not  have  the  permission 
of  the  landowner  to  hunt 

[Ed.  Note.~For  other  cases,  see  Game,  Cent 
Dig.  15  6,  7;  Dec.  Dig.  t  7.*] 

3.  Game    (t  9*)^CBnaNAii   Pbo8eoution»~ 

Evidence. 

The  evidence,  under  the  law  as  above  con- 
strued, demanded  the  verdict 

[Ed.  Note.— For  other  cases,  se^  Game,  Cent 
Dig.  Si  9:  Dea  Dig.  |  9.*] 

Error  from  City  Court  of  Madison;  K.  S. 
Anderson,  Judge. 

Lee  Blassingame  was  convicted  of  violat- 
ing the  game  law,  and  brings  error.    Affirmed. 

Orrin  Roberts,  of  Monroe,  for  plaintiff  In 
error.  A.  G.  Foster,  of  Madison,  for  the 
State. 

HILL^  C.  J.  [1]  The  accused  was  charged 
with  a  violation  of  the  act  of  1911  (Acts 
1911,  p.  137),  commonly  known  as  the  "game 
law,"  in  that,  without  a  license,  he  did  hunt 
upon  the  lands  of  J.  A.  Gibbs,  in  Harris 
district,  G.  M.,  in  said  connty,  without  first 
having  obtained  permission  of  tJie  landowner; 
and  on  his  trial  he  was  convicted.  It  is  In- 
sisted that  under  the  facts,  which  are  not 
in  dispute,  the  conviction  was  unauthorized. 
These  facts,  briefly  stated,  are  as  follows: 
The  accused  hunted  upon  the  land  of  the 
person  mentioned  in  the  accusation,  without 
the  permission  of  the  owner.  He  was  hunt- 
ing rabbits  with  hounds,  and,  although  he 
had-  in  his  possession  a  gun,  he  did  not  shoot 
at  the  rabbits  or  any  other  game  or  animals. 
He  was  hunting  with  hounds  on  the  lands 
of  another.  The  contention  is  that  rabbits 
are  not  such  game  as  are  protected  by  the 
terms  of  the  act  in  question,  and  that  it  is 
lawful  to  hunt  or  follow  hounds  in  hunting 
rabbits  without  a  license  and  without  permis- 
sion of  the  landowner. 

The  primary  purpose  of  the  act  of  1911 
is  the  preservation  of  the  game  of  this 
state  specifled  in  the  act,  by  the  methods 
and  instrumentalities  therein  set  forth.  In- 
cidental thereto,  however,  and  especially  to 
prevent  evasions  of  the  provisions  of  the 
act,  section  7  declares  that  '*no  person  shall 
hunt  or  fish  upon  the  lands  of  another,  with 
or  without  a  license,  without  first  having  ob- 
tained permission  from  such  landowner.** 
The  terms  of  this  section  expressly  protect 
the  lands  of  another  from  trespassing  by 
hunteli9,  whether  the  game  hunted  be  that 
specified  in  the  act  or  not  He  must  in  any 
event  have  the  permission  of  the  landowner^ 
as  a  condition  precedent  to  his  right  to  hunt 
any  sort  of  game  or  animals.  If  this  were 
not  the  proper  construction  of  the  act,  it 
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wonld  be  a  very  easy  matter  for  a  Tiolator 
of  the  statute  to  claim  immunity  from  its 
terms,  on  the  ground  that  he  was  not  hunt^ 
ing  the  particular  protected  game,  but  was 
huntiug  other  animals,  not  specified  in  the 
act  So,  in  order  to  protect  the  game  speci- 
fled,  one  is  not  permitted  to  hunt  any  game 
or  animal  at  all  without  the  consent  of  the 
landowner. 

[2]  Section  18  of  the  act  strengthens  the 
interpretation  here  made.  It  provides:  "Any 
person  who  shall  hunt,  without  first  obtain- 
ing a  license,  except  upon  his  own  land,  or  in 
his  own  militia  district,  or  who  lends  or 
transfers  his  license  to  another,  or  who  shall 
hunt  upon  the  lands  of  another  without  first 
having  obtained  his  consent  to  do  so,  except 
persons  following  hounds  in  pursuit  of  foxes 
or  deer,  or  any  other  animal  not  mentioned 
in  this  act  shall  be  guilty  of  a  misdemean- 
or.*' If  section  7  leaves  in  doubt  the  ques- 
tion as  to  whether  it  was  necessary  to  ob- 
tain a  license  or  permission  to  hunt  any 
of  the  game  specified  in  the  act  or  any  other 
game  or  animal,  it  would  seem  that  section 
18  would  resolve  that  doubt  in  favor  of  the 
correctness  of  the  opinion  herein  expressed. 
Ck)nstruing  the  law,  therefore,  in  its  entire- 
ty, so  as  to  give  force  and  effect  to  every 
section,  and  to  carry  out  the  express  purpose 
of  the  act  this  court  holds  that  no  kind  or 
character  of  game,  whether  designated  by 
the  act  or  not  csl^  be  hunted  without  com- 
plying with  the  requirements  as  to  license, 
and  without  first  obtaining  the  permission 
of  the  landowner. 

The  exceptions  to  what  is  here  held  are 
thus  provided  for  by  section  18  of  the  act: 
First  where  the  hunter  is  hunting  game  up- 
on his  own  land  or  in  his  own  militia  dis- 
trict. In  either  event  he  is  not  required 
to  have  a  license.  Of  course,  he  can- 
not hunt  the  game  specified  in  the  act  ex- 
cept in  what  is  known  as  the  open  sea- 
son, as  fixed  by  the  act  on  his  own  land 
or  elsewhere.  The  other  exception  is:  "Per- 
sons following  hounds  in  pursuit  of  foxes  or 
deer,  or  any  other  animal  not  mentioned  in 
this  act."  And  this  simply  means  that  where 
a  hunter  is  lawfully  hunting  upon  the  lands 
of  another  with  permission,  and,  in  so  hunt- 
ing, the  hounds  find,  upon  the  land  upon 
which  he  has  permission  to  hunt  foxes,  deer, 
or  any  other  animal  not  mentioned  in  this 
act  and  the  game  Is  pursued  by  the  hounds, 
he  may  follow  the  hounds  in  pursuit  onto 
land  upon  which  he  has  no  permission  to 
hunt 

[3]  The  undisputed  evidence  showing  that 
the  accused  was  hunting  rabbits  with  hounds, 
on  the  land  of  the  person  designated  in  the 
accusation,  without  the  permission  of  such 
person,  and  without  having  followed  the 
hounds  in  pursuit  of  the  rabbits  from  ad- 
jacent land  on  which  he  had  permission  to 


hunt  from  the   landowner,   bis  conviction 
was  demanded  by  the  evidence  and  the  law 
as  construed  in  this  opinion. 
Judgment  afi^rmed. 


(U  Ga.  App.  ei2) 
MeODLLOUGH  v.  STATE.     (No.  4,216.) 
(Oourt  of  Appeals  of  Geoifia.     Oct  2,  1912.) 

(8yUahu§  5y  the  Court.) 

1.  Rape  (S  69*)— Tbial— iRflrrBUCTioNS. 

Where  an  assault  is  committed  by  a  negro 
man  upon  a  white  woman,  difference  in  race 
and  social  customs  founded  thereon  may  author- 
ise an  Inference  that  the  assailant  did  not  ex- 
pect the  Woman  assailed  to  yield  to  his  lustful 
embraces  without  the  use  of  such  force  as  would 
make  the  offtose  that  of  rape,  but  such  an 
inference  is  not  conclusive;  and  it  is  error 
to  refuse  to  charge  the  Jury,  where  the  facts 
and  circumstances  warrant  such  an  instruc- 
tion, that  if  the  assailant,  at  the  time  the  as- 
sault was  committed,  intended  to  desist  as 
soon  as  he  ascertained  that  the  woman  assailed 
would  not  consent  he  would  not  be  guilty  of 
assault  with  intent  to  rape. 

[Ski.  Note.—'For  other  cases,  see  Bape,  Cent 
Dig.  U  8&-100;    Dec  Dig.  f  59.*} 

2.  Cbihinal  Law  (J  776*)— TbiaI/— Instbuo- 
TioNS— Bulbs  of  E)vid]engx— Chabacteb  of 
Accused. 

An  instruction  in  the  following  langnagre 
is  substantially  correct:  "There  is  some  evi- 
dence as  to  good  character,  and  on  that  sub- 
ject I  charge  you  this :  Where  the  guilt  of  the 
accused  is  made  to  appear  to  the  satisfaction 
of  the  juTjj  they  are  authorized  to  convict 
regardless  of  the  good  character  of  the  accused : 
but  the  jury  have  the  right  to  consider  his  good 
character,  not  merely  when  his  guilt  is  doubt- 
ful under  the  testimony  In  the  case,  but  when 
such  testimony  of  good  character  may  itself 
generate  the  doubt" 

[E2d.  Note.->For  ether  cases,  see  Criminal 
Law,  Cent  Dig.  |ft  1888-1846;  Dec.  IMg.  i 
776.*] 

3.  Cbikinai.  Law  (|  851*)— EviDENoifr— Sblt- 
SxBViNO   Acts  and  Dsclabations. 

Ordinarilv,  sayings  and  conduct  of  the 
prisoner  in  his  own'  uivor  several  hours  after 
he  is  alleged  to  have  committed  the  crime  are 
not  admissible  upon  his  trfal.  On  account  of 
difference  in  race  and  social  customs  founded 
thereon,  juries  are  permitted  to  infer  that  a 
negro  man  who  assaulted  a  white  woman  did 
not  expect  her  to  yield  to  his  embraces  without 
the  use  of  force  sufficient  to  overpower  her 
will.  Based  upon  the  same  social  conditions 
and  the  diaracteristics  of  the  negro  race,  an 
inference  may  also  arise  that  a  negro  man, 
consciously  guilty  of  an  attempt  to  commit  a 
rape  upon  a  white  woman  wonld  not  quietly 
spend  a  night  and  a  portion  of  the  next  day 
in  a  house  on  the  farm  of  the  husband  of  th» 
woman,  in  close  proximity  to  her  neighbors  and 
friends,  without  exhibiting  some  symptom  of 
fear  or  excitement  Proof  that  he  did  these 
things,  and  that  he  openly  acted  in  a  manner 
to  indicate  no  consciousness  of  guilt  is  admis- 
sible upon  his  trial  for  assault  with  intent  to 
rape,  to  be  considered  by  the  jury,  in  connection 
with  other  facts  and  circumstances  in  the  case, 
upon  the  question  of  felonious  intent 

[SSd.  Note.— F6r  other  cases,  see  Criminal 
Law.  Cent  Dig.  ft  776,  778-786;  Dec.  Dig.  | 
351.*] 
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4.  Cbtmtwal  Law  (§  338*)— EJvidenob— Mo- 
tives OF  Prosecutor: 

The  motives  which  lie  at  the  foundation  of 
a  criminal  prosecution  ma^  always  be  inquired 
into  for  the  purpose  of  illustrating  the  bona 
fides  of  the  prosecution.  Sayings  of  the  pros- 
ecutor which,  if  true,  indicate  that  the  pros- 
ecution is  instituted  in  bad  faith,  and  which 
also  affect  the  credibility  of  his  testimony,  are 
admissible  in  evidence. 

[E3d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  752-757,  788,  801,  855; 
D«c   Dig.   fi  338.*] 

5.  Criminal  Law  (§  714*>  —  Triait-Abgu- 
MBNTB  or  Counsel  —  Reading  Deoisions 
TO  Jury. 

While,  in  the  trial  of  a  criminal  case,  it 
is  the  right  of  counsel  for  the  accused  to  read, 
in  the  hearing  of  the  court  and  juzy,  such  de- 
cisions of  the  courts  of  this  state  as  he  may 
deem  pertinent  to  the  question  involved  in  the 
case,  it  is  not  the  right  of  counsel  to  read 
to  the  jury  a  discussion  by  the  reviewing  court 
of  the  facts  of  the  case  on  trial,  as  contained 
in  an  opinion  delivered  by  that  court  when 
the  same  case  was  before  it  on  a  previous  occa- 
sion. 

[E3d.  Note.~For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  1664,  1665;    Dec.  Dig.   S 

6.  Criminal  Law  (|  1156*)~Weit  of  EJbbor 
—Assignment  of  EIrror. 

An  assignment  of  error  in  a  motion  for 
a  new  trial,  that  a  sentence,  within  the  limits 
fixed  by  law,  is  excessive  and  too  harsh  under 
the  facts  and  circumstances  of  the  case,  pre- 
sents no  reason  for  interference  by  the  review- 
ing court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {fi  3067-3071;  Dec  Dig.  § 
1156.*] 

Error  from  Superior  Court,  Gordon  Coun- 
ty;  A.  W.  Fite,  Judge. 

Jerry  McCullougb  was  convicted  of  as- 
sault with  Intent  to  commit  rape,  and  brings 
error.     Reversed. 

O.  N.  Starr,  of  Calhoun,  for  plaintiff  in 
error.  Thos.  C.  Milner,  Sol.  Gen.,  of  Carters- 
Yille,  and  Sam  P.  Maddoz,  of  Dalton,  for 
the  State. 


POTTLE,  J.  This  is  the  second  appear- 
ance of  this  case  in  this  court  McCullough 
V.  State,  10  Ga.  App.  403,  73  S.  E.  546.  The 
evidence  in  the  present  record  is  substan- 
tially the  same  as  it  was  before,  and  we  re- 
peat what  was  said  before:  That,  while  the 
evidence,  considered  in  the  light  of  the  sur- 
rounding circumstances,  suggests  grave  doubt 
as  to  the  guilt  of  the  accused  of  the  offense 
for  which  he  was  convicted,  we  would  not 
feel  justified  in  holding,  as  a  matter  of  law, 
that  the  verdict  has  not  some  evidence  to 
support  it  £}vidently  the  Jury  shared  this 
doubt,  because  they  deliberated  some  15 
hours  before  reaching  a  conclusion.  We 
have  no  disposition  to  enter  the  jury  box. 
They  have  their  function,  and  we  have  ours. 
Theirs  is  to  find  the  facts,  and  ours  to  decide 
the  law  and  see  that  the  accused  has  had 
what  the  Constitution  and  laws  of  this  state 
guarantee  him,  viz.,  a  fair  trial  before  an 


impartial  Jury.  No  other  trial  Is  recognized 
by  our  law,  and  none  other  will  bear  the 
test  of  judicial  review.  Conceding,  as  we  do, 
the  truth  of  the  testimony  of  the  woman 
.alleged  to  have  been  assaulted,  the  guilt  of 
the  accused  rests  only  upon  an  inference 
supported  by  the  ruling  stated  in  the  first 
headnote  of  the  former  decision,  an  Infer- 
ence of  felonious  intent  which,  in  view  of 
the  difference  in  race  between  the  pcurties, 
and  social  customs  founded  thereon,  a  jury 
may  draw,  where  a  negro  man  assaults  a 
white  woman;  and  the  record  must  be  ex- 
amined to  see  whether,  when  considering  this 
fact,  the  jury  were  given  an  opportunity  to 
fairly  and  impartially  weigh  the  facts  and 
circumstances  tending  to  show  that  an  infer- 
ence of  felonious  intent  was  not  well  founded. 
[1]  1.  The  court  refused  requests  to  charge 
as  follows:  "If  the  defendant  went  into  the 
bam  or  crib  where  Mrs.  Fowler  was,  with 
intent  to  desist  as  soon  as  he  found  out 
that  she  would  not  consent,  he  is  not  guilty 
of  the  charge,  and  the  jury  will  so  find." 
"Before  you  would  be  authorized  in  finding 
the  defendant  guilty  of  assault  with  intent 
to  commit  rape,  the  evidence  should  show 
that  the  defendant  not  only  made  the  as- 
sault, but  that  it  was  his  intent  at  the  time, 
forcibly  and  against  her  will,  to  have  carnal 
knowledge  of  the  person  assaulted."  *'In  or- 
der to  authorize  a  conviction  for  the  offense 
of  assault  with  intent  to  rape,  the  evidence 
must  show,  beyond  all  reasonable  doubt,  (1) 
an  assault;  (2)  an  attempt  to  have  carnal 
knowledge;  and  (3)  a  purpose  to  carry  into 
effect  the  intent  with  force  and  against  the 
consent  of  the  female.  If  any  of  these  three 
elements  is  lacking,  the  offense  is  not  made 
out"  In  the  general  charge  the  jury  were 
properly  instructed,  substantially  in  the  lan- 
guage of  the  first  headnote  of  the  former  de- 
cision, that  they  might  consider  the  difference 
in  race  and  social  customs  between  the  ac- 
cused and  the  alleged  victim.  This  court  is 
entirely  satisfied  with  the  correctness  of  this 
principle.  It  means  simply  that,  where  a 
negro  man  assaults  a  white  woman,  the  ju- 
ry may,  on  account  of  the  difference  in  race 
and  social  status  of  the  parties,  infer  that 
the  assailant  did  not  believe  his  advances 
would  be  acceptable.  This  is,  however,  by 
no  means  a  conclusive  presumption.  It  is 
merely  an  Inference  which  the  jury  may,  but 
which  they  are  not  compelled  to,  draw.  As 
men,  if  sitting  as  jurors,  we  might  also  draw 
the  inference;  but  sitting  as  judges  we  are 
bound  to  hold  that  the  accused  was  entitled 
to  have  the  converse  of  this  proposition  stat- 
ed, viz.,  that  if  the  jury  believe  that,  not- 
withstanding this  difference  In  race,  the  ac- 
cused intended  to  desist  as  soon  as  a  show 
of  resentment  was  made  he  would  not  be 
guilty  of  assault  with  intent  to  rape,  and 
that  the  fact  that  he  did  so  desist  was  a 
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circumstance  to  be  coneddered  in  passing  np- 
on  this  question.  In  view  of  the  fact  that 
the  court  charged  in  the  language  of  the 
first  headnote  of  the  former  decision,  and  al- 
so charged  that  the  Jury  might  convict,  even 
though  the  accused  desisted  from  fear  or 
other  cause,  if  they  believed  he  had  the  felo< 
nlous  Intent,  Instructions  of  the  nature  in- 
dicated in  the  foregoing  requests  should  have 
be^i  given.  The  request  last  above  quoted 
is  in  substantially  the  exact  language  of  the 
first  headnote  in  the  case  of  Dorsey  v.  State, 
108  Ga«  477,  34  S.  E).  135.  It  is  to  be  noted 
that  that  case  was  one  in  which  a  n^ro  man 
was  convicted  of  having  made  an  assault  up- 
on a  white  woman,  with  intent  to  commit  a 
rape.  It  was  held  that,  applying  the  princi- 
ple announced  in  the  first  headnote,  the  ev- 
idence was  not  sufiSclent  to  authorize  a  con- 
viction. The  case  of  Taylor  v.  State,  50  Ga, 
79,  is  directly  in  point  In  that  case  it  ap- 
peared that  the  accused,  in  the  nighttime,  en- 
tered a  room  in  which  a  young  woman  was 
lying  in  bed.  He  approached  the  bed,  threw 
ofC.  the  cover,  and  touched  the  woman  on  the 
lower  portion  of  her  person.  She  immediate- 
ly gave  the  alarm,  and  the  accused  escaped 
through  the  door.  His  counsel  requested  the 
court  to  charge  the  Jury  as  follows:  "If  the 
defendant  went  there  with  Intent  to  desist 
as  soon  as  he  found  that  the  woman  would 
not  consent,  then  he  is  not  guilty  of  the 
charge,  and  the  Jury  will  so  find,"  The  re- 
quest was  refused,  and  the  conviction  was  set 
aside,  for  the  sole  reason  that  the  trial  Judge 
declined  to  give  this  request  In  the  opinion, 
which  was  delivered  by  Judge  Trippe,  It  is 
stated  that,  while  the  law  is  that  If  the  de- 
fendant intended  to  forcibly  know  the  female 
carnally  and  against  her  will,  and  made  an 
effort  to  accomplish  this  purpose,  the  mere 
desistance,  either  from  fear  or  other  causey 
would  not  relieve  him  from  guilt  of  an  as- 
sault with  intent  to  rape,  yet  that,  under  the 
facts  of  the  case,  he  was  entitled  to  have  an 
instruction  of  the  nature  above  Indicated; 
that  is,  that  if  he  intended  to  desist  as  soon 
as  he  found  that  the  woman  would  not  con- 
sent, he  would  not  be  guilty.  The  charge  as 
given  otherwise  fairly  presented  the  issue; 
but  we  think  the  trial  Judge  fell  into  error 
in  refusing  to  charge  the  requests  above  set 
forth. 

[21  2.  Complaint  is  made  of  the  following 
charge:  "There  is  some  evidence  as  to  good 
character,  and  on  that  subject  I  charge  you 
this :  Where  the  guilt  of  the  accused  is  made 
to  appear  to  the  satisfaction  of  the  Jury,  they 
are  authorized  to  convict,  regardless  of  the 
good  character  of  the  accused;  but  the  Jury 
have  the  right  to  consider  his  good  charac- 
ter, not  merely  when  his  guilt  is  doubtful 
under  the  testimony  In  the  case,  but  when 
such  testimony  of  good  character  may  itself 
generate  the  doubt"  This  charge  was  sub- 
stantially in  accord  with  the  decision  in 
Shropshire  y.  State*  81  Ga.  689,  8  &  B.  450. 


[3]  3.  It  BVPe&Ted  fki>m  the  evidence  that 
the  assault  was  alleged  to  have  taken  place 
late  one  afternoon;  that  the  accused  work- 
ed as  a  farm  hand  and  lived  on  the  farm  of 
the  husband  of  the  woman  alleged  to  have 
been  assaulted;  that  the  accused  spent  the 
night  at  home,  and  no  effort  was  made  to 
arrest  him  until  the  next  morning,  when  an 
ofilcer  was  sent  for  him  with  a  warrant 
The  accused  sought  to  show  that  the  officer 
found  him  at  home  in  quiet  and  peaceful 
pursuits,  without  symptoms  of  fear  or  ex- 
citement When  evidence  of  this  nature  was 
offered,  the  court  remarked:  "Stop  right 
there  now.  I  am  not  going  any  further. 
You  can  show  he  was  right  there  at  the 
house;  but  it  is  immaterial  what  he  wa» 
doing,  or  did,  after  the  occurrence."  Ordi- 
narily, evidence  of  the  sayings  and  conduct 
of  the  accused  the  next  day  after  the  crime 
was  alleged  to  have  been  committed  would 
not  be  admissible  in  his  favor;  but,  under 
the  peculiar  facts  of  this  case,  we  think  it 
should  have  been  admitted.  We  have  said 
that  on  account  of  the  difference  in  race  be- 
tween a  negro  man  and  a  white  woman,  and 
social  customs  founded  thereon,  the  Jury  may 
draw  an  inference  of  an  intention  to  commit 
a  rape,  arising  from  a  bare  assault  commit- 
ted by  a  negro  man  upon  a  white  woman. 
On  the  other  hand,  we  cannot  shut  our  eyes 
to  other  well-known  characteristics  of  the 
negro  race.  Knowledge  of  social  conditions 
and  the  differences  existing  between  the  races 
might  authorize  the  conclusion  that  a  negro 
man  who  was  conscious  of  attempting  to 
commit  a  rape  upon  a  white  woman  would 
not  likely,  after  such  an  assault,  go  quietly 
to  his  home  near  the  place  where  the  woman  f 
assaulted  and  her  relatives  and  friends  lived, 
and  there  peacefully  and  quietly  remain  dur- 
ing the  night  and  a  portion  of  the  next  day, 
engaged  in  an  occupation  which  indicated  no 
symptom  of  excitement  or  fear,  and  no  ex- 
pectation that  he  would  be  called  to  account 
for  a  criminal  act  We  by  no  means  intend 
to  hold  that  such  circumstances  would  re- 
quire a  finding  that  the  accused  was  not 
guilty;  but  it  does  seem  to  us  that  the  jury 
ought  to  be  allowed  to  consider  all  of  these 
facts  and  circumstances  in  passing  upon  the 
question  of  criminal  intent  The  alleged  vic- 
tim of  the  assault  spent  two  hours  at  a 
neighbor's  house  across  the  road  immediate- 
ly after  the  assault  was  claimed  to  have 
been  conmiitted.  She  did  not  appear  excit- 
ed, and  she  said  nothing  to  her  neighbor  in 
reference  to  it  She  referred  the  matter  to 
her  husband  when  he  returned  home  at 
night,  and,  notwithstanding  the  fact  that  the 
negro  was  on  the  husband's  farm,  but  a 
short  distance  away,  no  attempt  was  made 
to  apprehend  him  during  the  night;  and  he 
was  allowed  to  spend  the  night  on  the  farm 
without  molestation.  The  husband  testified 
that  he  was  prevented  by  one  of  his  neigh- 
bors from  going  to  the  negro's  house  the 
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night  before;  bat  it  does  not  appear  that 
any  force  was  used  to  prevent  him  from  go- 
ing. It  seems  to  us  that  the  fact  that  this 
negro  went  quietly  to  his  house  and  there 
remained  during  the  night,  and  the  fact  that 
he  arose  the  next  morning  and  remained  at 
home,  without  indicating  any  symptoms  of 
fear  or  excitement,  were  facts  which  might 
well  have  been  considered  by  the  jury,  in 
connection  with  other  facts  and  circum- 
stances, in  passing  upon  the  question  of  crim- 
inal intent 

[4]  4.  Fowler,  the  husband  of  the  alleged 
victim  of  the  assault,  appeared  on  the  in- 
dictment as  prosecutor.  He  was  also  a  wit- 
ness for  the  state.  One  ground  of  the  mo- 
tion complains  that  the  court  refused  to  per- 
mit proof  that  Fowler  had  said,  some  time 
previous  to  the  commission  of  the  alleged  as- 
sault, that  he  wanted  to  get  his  tenant's 
crop  pitched,  and  that  after  he  got  It  pitched 
he  wanted  to  run  him  off  and  take  charge  of 
It.  The  ground  of  the  motion  complaining 
of  this  ruling  of  the  Judge  is  somewhat  in- 
definite. From  the  argument  made,  it  Is  ap- 
parent that  counsel  for  the  accused  was  en- 
deavoring to  prove  that  Fowler  had  made 
this  statement  with  reference  to  the  accused. 
If  this  is  a  fact,  we  think  the  evidence  was 
admissible.  It  is  always  permissible  to  in- 
quire into  the  motive  which  lies  at  the  basis 
of  a  prosecution,  in  order  to  illustrate  its 
bona  fides.  There  is  some  evidence  in  the 
record  tbat  after  the  accused  was  arrested 
Fowler  did  take  charge  of  some  of  his  prop- 
erty without  any  authority  of  law  for  so  do- 
ing. If  he  made  the  statement  accredited  to 
him,  the  jury  had  a  right  to  know  and  con- 
sider it  upon  the  question  of  the  bona  fides 
of  the  prosecution,  as  well  as  ui)on  what 
credibility  ought  to  be  attached  to  his  testi- 
mony. 

[5}  6.  During  the  argument  of  counsel  for 
the  accused,  he  claimed  the  right  to  read  to 
the  jury  portions  of  the  opinion  of  the  Court 


of  Appeals,  handed  down  in  this  case  when 
it  was  before  the  court  at  a  previous  term. 
The  court  ruled  as  follows:  "You  can  read 
all  or  any  of  the  headnotes,  or  you  can  read 
all  of  the  opinion;  but  you  cannot  read 
parts  of  the  opinion  and  the  facts  connected 
therewith."  There  was  no  error  in  this  rul- 
ing. Counsel  had  a  right  to  read  the  opin- 
ion of  the  court  in  the  presence  and  hearing 
of  the  jury;  but  he  did  not  have  a  right  to 
do  what  he  seems  from  the  court's  ruling,  to 
have  desired  to  do,  i.  e.,  read  only  those  por- 
tions of  the  opinion  of  the  court  dealing  with 
the  facts  of  the  case.  It  Is  not  the  province 
of  the  trial  court,  nor  of  the  reviewing  court, 
to  control  or  Influence  the  jury  in  its  finding 
upon  disputed  Issues  of  fact.  Ordinarily,  the 
reviewing  court  does  not  discuss  the  facts 
of  the  case,  save  in  so  far  as  a  discussion  of 
the  facts  may  be  necessary  in  the  determina- 
tion of  questions  of  law.  Such  discussion 
would  not  be  helpful  to  the  jury;  nor  is  it 
proper  to  read  to  the  Jury  isolated  expres- 
sions of  the  reviewing  court  upon  the  facts 
in  the  same  case. 

[6]  6w  Complaint  is  made  that  the  sentence 
of  20  years  at  hard  labor  in  the  penitentiary 
is  not  justified  by  the  facts.  The  penalty 
for  assault  with  intent  to  rape  is  from  1  to 
20  years  in  the  penitentiary,  within  the  dis- 
cretion of  the  trial  judge.  If  there  are  ex- 
tenuating circumstances,  the  law  contem- 
plates that  the  trial  judge  will,  in  his  hu- 
manity, give  the  accused  the  benefit  of  them. 
If  he  sees  fit,  in  his  discretion,  not  to  do  so, 
this  court  has  no  right  to  interfere.  The 
foregoing  discussion  deals  with  all  the  as- 
signments of  error  which  we  think  it  neces- 
sary to  discuss. 

Other  than  as  indicated  above,  we  find  no 
error  of  law  In  the  record.  The  errors,  how- 
ever, which  we  have  pointed  out  are  of  such 
a  character  as,  in  our  Judgment,  demand  a 
new  trial. 

Judgment  reversed. 
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(11  Ga.  App.  666) 

In   re   FI7BL     (No.   4,4(0.) 

(Coart  of  Appeals  of  Georgia.  Oct  12,  1912.) 

(SyUabu*  hy  ike  Court.) 

"L  Courts  (I  217*)— Supreme  Court — Jxtrib- 
DioTioN— Constitutional  Quebtion. 

An  answer  to  a  rule  for  contempt  In  the 
writing  and  publication  of  an  artide  in  a  daily 
newspapner,  containing  an  allegation  that  the 
publication  of  the  artide  in  question  "is  within 
the  rights  and  privileges  guaranteed  by  the 
Constitution  (article  1,  {  1,  par.  15^,  which  de- 
clares that  any  person  may  speak,  write,  or 
publish  his  sentiments  on  all  subjects,  being  re- 
sponsible for  the  abuse  of  that  liber^,**  pre- 
sents no  question  of  a  constitutional  character 
for  certification  by  this  court  to  the  Sujpreme 
Court.  It  does  not  involve  a  "ccmstruction  of 
a  provision  of  the  Constitution  of  this  state  or 
of  the  United  SUtes,"  or  "the  constitutionality 
of  an  act  of  the  General  Assembly." 

[Ed.  Note.—For  other  cases,  see  Courts,  Cent. 
Dig.  H  536-088;   Dec.  Dig.  S  217.*] 

2.  Contempt  (t§  51,  53*)— Courts  (J  217*>- 
Punishment  —  Power  or  Courts— Jury 
Trial. 

The  power  to  punish  contempts  summarily 
is  incident  to  courts  of  record,  and  to  try  a 
case  of  contempt  without  the  intervention  of  a 
jury  violates  no  constitutional  provision.  As 
to  courts  created  by  the  Constitution,  the  right 
to  define  contempts  cannot  be  abridged  or  taken 
away  by  legislative  action.  The  (>6urt  of  Ap- 
peals of  Georgia  is  a  constitutional  court. 

[Ed 
Cent 
Courts, 
217.*] 

8.  Contempt  (|  44*>— Criminal  Contempt— 
Power  to  Punish.  « 

Only  the  court  offended  or  scandalized  by 
a  criminal  contempt,  or  whose  authority  is  de- 
fied, has  power  to  punish  for  the  contempt,  or 
to  entertain  proceedings  to  that  end. 

[Ed.  Note. — For  other  cases,  see  Contempt, 
(knt  Dig.  U  128-130 ;   Dec  Dig.  ^  44.*] 

4.  Contempt  (J  3*)--**Criminai.  Contempt^— 
What  Constitutes. 

A  "criminal  contempt"  is  an  act  committed 
against  the  court  as  an  agency  of  the  govern- 
ment, and  as  to  this  class  of  contempts  the  pub- 
lic is  primarily  interested.  A  contempt  of  this 
character  may  consist  in  ''speaking  or  writii^ 
contemptuously  of  the  court  or  judges  acting 
in  their  judicial  capacity."  Contempts  of  this 
character  need  not  relate  to  a  cause  that  is 
still  pending  in  the  court. 

[Ed.  Note. — ^For  other  cases,  see  Contempt* 
G^t  Dig.  I  4 ;   Dec  Dig.  {  3.* 

For  other  definitions,  see  Words  and  Phrases, 
▼oL  2,  pp.  1747,  1748.] 

0.  Appeal  and  Error  ({  1185*)-— Oaebs  Pend- 
ing IN  Appellate  Court— Tiiob. 

A  case  decided  in  the  Court  of  Appeals,  re- 
mains pending  therein  until  the  adjournment  of 
the  term  at  which  the  decision  was  rendered, 
unless  the  remittitur  has  been  transmitted  to 
the  trial  court.  Until  then  the  judgment  of  the 
reviewing  court  is  subject  to  be  modified  or 
entirely  changed,  on  motion  of  either  party 
for  a  reheariiig  timely  filed,  or  by  the  court  ez 
mero  motu. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4636-^1641;  Dec  Dig.  I 
1185.^] 


6.  Constitutional  Law  (§  90*)— "Abuse  of 
Freedom  or  Speeoh  or  op  Press." 

The  constitutional  right  of  freedom  of 
speech  or  of  the  press  was  not  intended  as  a 
refuge  for  the  contemner  or  slanderer  or  libeler. 
Contempt  of  court,  slander,  and  libel  constitute 
abuses  of  the  privilege^  for  the  conunission  of 
which  the  offenders  ai«  justly  and  lawfully 
punishable 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  172 ;  Dec  Dig.  ^  90.*] 

7.  Contempt  d  8*>— Intbnv— Puroxno  Con- 


The  meaning  and  intent  of  a  published  ar- 
ticle are  to  be  determined  by  a  fi&ir  interpreta- 
tion of  the  language  used,  and  when  the  only 
construction  of  the  language  used  is  that  it  is 
offensive  and  contemptuous,  a  mere  statement 
by  the  writer  or  publisher  that  no  disrespect  to 
the  court  or  the  judges  was  intended  furnishes 
no  reason  for  discharging  the  rule  for  con- 
tempt 

[Ed.  Note. — ^For  other  cases,  see  Contempt 
Cent  Dig.  I  14;   Dec  Dig.  |  S.*] 

8.  Contempt    (|   60*)— Ini«nt— Subsequent 
Article — ^Publication. 

On  a  trial  for  contempt  in  writing  and 
publishing  a  newspaper  article,  a  subsequent 
article  written  and  published  by  the  respondent, 
relating  to  the  same  subject-matter,  and  which 
in  substance  repeats  the  offense  for  which  he 
is  on  trial,  is  a^^issible  in  evidence,  as  illustra- 
tive of  the  question  of  intent 

[Ed.  Note.— For  other  cases,  see  Contempt 
Cent  Dig.  a  182-187 ;  Dec  Dig.  |  60.*] 

0.  Contempt   (|  28*)— Abticles  Attaoking 
Court— JuDOE  of  Trial  Court. 

The  fact  that  the  respondent  is  himself  a 
judge  of  a  superior  court  of  this  state,  and  that 
the  article  written  and  published  by  him  con- 
tains a  criticism  of  a  decision  of  the  Court  of 
Appeals  in  the  exercise  of  its  constitutional 
function  in  reviewing  and  reversing  bis  judg- 
ment constitutes  no  reason  why  he  should  be 
exempt  from  punishment  for  contempt  The 
article  now  under  consideration  was  written 
and  published  by  the  respondent  while  occupy- 
ing the  position  of  judge  of  the  superior  court, 
scandalising  the  judicial  action  of  the  review- 
ing court  reflecting  upon  the  character  of  the 
judges  in  their  Jududal  capacitv,  and  tending  to 
bring  the  court  itself,  as  well  as  the  judges 
thereof,  into  contempt  and  disrepute,  and  the 
position  of  the  respondent  not  only  does  not 
excuse  his  offense,  but  is  a  fact  of  great  aggra- 
vation. 

[Ed.  Note. — ^For  other  cases,  see  Contempt 
Cent  Dig.  II  81-«,  271 ;  DMTDig.  |  28.*] 

ICl  OoNTEMPtr    (I   af*>— Attackino    Ooubt— 
Article  Attaokino  Deoision& 

The  article  written  and  published  by  the 
respondent  in  the  Atlanta  Constitution,  October 
5, 1912,  constitutes  a  flagrant  criminal  contempt 
of  tills  court  and  of  the  judges  thereof  acting 
in  their  judicial  capacity,  and  the  answer  sets 
up  no  fact  of  excuse  or  mitigation. 

[EdL  Note. — ^For  other  cases,  see  Contempt 
Cent  Dig.  I  4;  Dec  Dig.  |  SL*] 


A.  W.  Fite  was  attached  for  contempt  of 
court  Finding  against  accused,  and  punish- 
ment assessed. 

On  October  7,  1912,  the  Court  of  Aiqiieals 
passed  an  order  as  follows:  ''It  being  made 
to  appear  to  this  court  that  Augustus  W. 
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.  Fite,  one  of  the  judges  of  the  superior  courts 
of  this  state,  whose  decisions  are  subject  to 
review  by  this  court,  did  write  and  cause  to 
be  published  on  October  6,  1912,  in  the  At- 
lanta Daily  Constitution,  a  newspaper  of 
general  circulation,  published  in  Atkinta, 
Ga.,  an  article,  a  copy  of  which  is  hereto 
attached;  and  it  further  appearing  that  the 
said  article  was  delivered  to  and  read  by 
the  judges  of  this  court  during  the  March 
term,  1912,  thereof,  and  before  the  adjourn- 
ment of  said  term,  and  before  the  remittitur 
from  this  court  in  the  case  referred  to  in 
said  article  had  been  transmitted  to  the  trial 
court;  and  it  further  appearing  that  said 
article  was  so  written  and  published  while 
the  case  therein  referred  to  was  still  pending 
in  this  court ;  and  it  further  appearing  that 
the  language  of  said  article  has  a  tendency 
to  impede,  embarrass,  and  obstruct  this  court 
in  the  due  administration  of  justice  therein, 
and  contains  a  false  and  defamatory  reflec- 
tion upon  the  judicial  integrity  of  this  court: 
It  is  therefore  ordered  tbat  a  copy  of  this 
order,  with  the  article  attached,  be  served 
by  the  sheriff  of  this  court  upon  the  said  Au- 
gustus W.  Fite,  personally,  and  he  be  and  is 
hereby  directed  to  appear  in  person  before 
the  bar  of  this  court  on  Saturday  morning, 
October  12,  1912,  at  10  o'clock,  then  and 
there  to  show  cause.  If  any  he  has,  why  he 
should  not  be  dealt  with  as  for  contempt" 

The  newspaper  article  referred  to  in  this 
order  is  as  follows: 

"Editor  Constitution:  I  have  just  read 
the  headnotes  of  the  decision  of  the  Court  of 
Appeals,  again  reversing  the  McCu Hough  as- 
sault to  rape  case  from  Gordon  county,  re- 
ferred to  in  the  Constitution  of  the  2d  in- 
stant, and  find  that  the  reversal  is  based 
upon  a  pitiful  misconception  and  miscon- 
struction of  the  record,  which  shows  the  ut- 
ter inability  of  the  Court  of  Appeals,  and  es- 
pecially of  the  judge  delivering  the  opinion, 
to  comprehend  the  record  or  to  render  a 
proper  decision  in  the  case,  if  they  so  desired. 

'The  first  reversal  was  for  the  alleged  rea- 
son that  I  did  not  give  counsel  for  the  de- 
fendant time  to  poll  the  jury  before  pro- 
nouncing sentence,  although  the  jury  was 
polled  immediately  after  sentence  was  pro- 
nounced. The  case  was  tried  the  second 
time  on  substantially  the  same  facts  as  the 
first,  but  this  time  the  jury  was  polled.  The 
case  was  then  carried  to  the  Court  of  Ap- 
peals on  substantially  the  same  allegations 
of  error  as  the  first,  except  as  to  the  polling 
of  the  jury,  and  the  court  has  again  revers- 
ed the  case,  but  In  order  to  do  so  they  had 
to  reverse  themselves,  having  sustained  me 
on  all  the  other  allegations  of  error  then 
made;  but  I  am  not  surprised  at  this,  for 
they  are  as  apt  to  reverse  themselves  as  they 
are  to  reverse  me  or  the  Supreme  Court, 
which  they  frequently  do  with  great  com- 
placency, and  even  sometimes  graciously 
apologizing  for  doing  so. 


"On  the  second  trial  I  gave  the  same 
charge  and  refused  the  same  requests  that  J 
gave  and  refused  to  give  on  the  first  trial, 
and  the  Court  of  Appeals  held  that  neither 
my  charge  nor  refusal  to  charge  was  error, 
but  now  they  hold  and  reverse  the  case  in 
part  because  it  was  error  to  refuse  to  give 
the  request  to  charge  that  I  had  refused  to 
give  on  the  first  triaL  On  this  subject  the 
Court  of  Appeals  then  said  (second  head- 
note):  *  Where  the  general  charge  to  the  jury 
embodies  in  substance  legal  principles  con- 
tained in  written  requests  to  charge,  any 
error  in  refusing  the  request  to  charge  is 
harmless.'  Now  they  say,  as  to  the  same  re- 
quest (part  of  first  headnote):  'It  is  error  to 
refuse  to  charge  the  jury  that  if  the  assail- 
ant, at  the  time  the  assault  was  committed, 
intended  to  desist  as  soon  as  he  ascertained 
that  the  woman  assailed  would  not  consent, 
he  would  not  be  guilty  of  an  assault  with 
intent  to  rape.' 

"On  this  subject  I  had  already  charged  as 
follows:  'Now,  gentlemen,  I  charge  you  this: 
If  you  believe  from  the  evidence  that  the 
defendant  took  hold  of  Mrs.  Fowler,  intend- 
ing then  and  there  to  have  carnal  knowledge 
of  her  forcibly  and  against  her  will,  he  w^ould 
be  guilty  of  the  main  charge,  although  he 
may  have  immediately  desisted  therefrom 
from  fear  or  otherwise.  I  charge  you  fur- 
ther that  if  you  find  he  intentionally  took 
hold  of  Mrs.  Fowler,  not  Intending  to  have 
carnal  knowledge  of  her  forcibly  and  against 
her  will,  hxit  for  any  other  reason,  he  would 
be  guilty  of  the  offense  of  assault  and  bat- 
tery. But  if  you  find  from  the  evidence  that 
he  did  not  take  hold  of  her  at  all,  but  ac- 
cidentally touched  her,  he  would  not  be 
guilty  of  any  offense.'  The  difference  be- 
tween the  charge  and  the  request  is  about 
the  same  as  the  difference  between  tweedle 
dee'  and  'tweedle  dum.' 

"Again,  they  say  in  substance  that  I  erred 
in  not  allowing  the  defendant  to  show  that 
he  did  not  flee,  but  went  to  his  home  cm  the 
farm  and  remained  there,  and  was  there  the 
next  day  when  the  officers  went  there  to  ar- 
rest him,  and  did  not  attempt  to  escape; 
when  in  truth  and  In  fact,  and  the  record 
shows  it,  I  did  allow  him  to  prove  all  these 
things,  but  refused  to  allow  him  to  take  up 
the  time  of  the  court  to  prove  that  he  was  In 
the  back  yard  playing  with  a  pet  squirrel 
up  a  tree,  and  such  frivolous  matters. 

"And,  again,  they  say  in  substance  that  I 
erred  in  not  allowing  the  defendant  to  prove 
the  sayings  of  the  prosecutor,  Mr.  Fowler, 
who  was  also  a  witness  In  the  case;  when 
in  truth  and  In  fiict,  and  the  record  shows 
it,  I  allowed  the  defendant  to  prove  all  the 
sayings  of  Mr.  Fowler,  but  refused  to  allow 
a  witness  to  testify  what  he  had  heard  that 
Mr.  Fowler  had  said  to  others,  which  was 
simply  hearsay  evidence,  and  clearly  inad- 
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mlssible  For  these  alleged  and  frivolous 
reasons  I  am  again  forced  to  try  the  negro, 
and  the  good  woman  must  again  face  the 
crowd  and  tell  the  Jury  the  story  of  the 
brutal  assault  upon  her.  No  wonder  our 
people  are  losing  faith  In  some  of  our  re* 
viewing  courts. 

''One  thing  further,  the  facts  of  the  case 
are  not  correctly  stated  by  your  reporter, 
but  I  am  sure  he  did  not  mean  to  prejudice 
the  case  in  favor  of  the  negro,  as  I  fear  the 
Ck>urt  of  Appeals  has  either  wittingly  or  un- 
wittingly done,  where  the  facts  and  parties 
are  not  known. 

'*!  do  not  know  what  effect  these  reversals 
have  had  or  may  have,  but  I  do  know  that 
since  the  first  reversal  about  a  year  ago  I 
have  tried  five  similar  cases,  more  than  in 
che  ten  previous  years,  and  there  are  some 
«eho  say  and  believe  that  the  recent  Plain- 
viUe  riot,  which  occurred  near  where  the 
McCullough  crime  was  committed,  was  the 
result  of  that  reversaL 

"The  real  reason  for  the  reversals  has  nev- 
er been  given.  The  truth  is  that  the  Court 
of  Appeals  don't  believe  that  a  negro  should 
be  punished  twenty  years  in  the  penitentiary 
for  an  assault  to  rape  on  the  wife  of  a  hum- 
ble farmer,  but  I  put  them  on  notice  that 
I  do  not  agree  with  them,  and  that  I  will 
continue  to  do  my  duty  as  long  as  the  Juries 
continue  to  do  their  duties.    Yours  truly, 

"A.  W.  Flte.'^ 

On  October  12,  1912,  the  respondent  ap- 
peared before  the  CJourt  of  Appeals,  with  his 
counsel,  Messrs.  Thomas  W.  Milner,  J.  M. 
Neel,  Sam  P.  Maddox,  George  F.  Gober,  and 
J.  H.  Wikle,  and  filed  his  answer.  The  court 
announced  that  two  nXSfiabers  of  the  bar  of 
the  court,  Messrs.  Samuel  B.  Adams  and 
Andrew  J.  Cobb,  as  officers  of  the  court,  had 
been  designated  by  it  to  act  as  its  advisers. 
The  answer  was  as  follows: 

''And  now  comes  respondent,  and,  in  an- 
swer to  the  rule  nisi  in  the  above-stated  case, 
respectfully  shows  as  follows:  It  is  true 
that  he  did  write  and  cause  to  be  published 
on  October  5, 191%  in  the  Atlanta  Daily  Con- 
stitution, an  article,  a  copy  of  which  is  at- 
tached to  said  rule  nisi.  Respondent  fur- 
ther says  that  said  article  was  written  and 
published  as  aforesaid  after  the  decision  of 
this  court  in  the  McCullough  Case  had  been 
rendered  and  promulgated  by  this  court,  and 
notice  thereof  published  In  the  Atlanta  Jour- 
nal and  the  Atlanta  Daily  Constitution,  as 
follows : 

"Atlanta  Journal,  October  2,  1912:  'Judge 
Fite  Reversed  by  Court  Once  More.  Court 
of  Appeals  Holds  Sentence  of  Twenty  Years 
was  Elccessive.^ — ^For  the  second  time  the 
Court  of  Appeals  has  reversed  Judge  A.  W. 
Fite,  of  the  Cherokee  circuit,  in  the  sentence 
of  twenty  years  meted  out  by  him  to  a  ne- 

*Note.— Tbe  court  did  not  so  hold.     8m  McCul- 
toOKb  V.  But*.  7C  8.  O.  Stt. 


gro  named  McCullough,  who  was  convicted 
of  assault  with  criminal  intent  In  the  first 
instance  the  case  was  s^it  back  to  the  lower 
court  because  of  Judge  Flte's  alleged  unwar- 
ranted haste  in  announcing  sentence;  it 
being  charged  that  immediately  upcm  the 
jury  bringing  in  a  verdict  of  guilty,  and  be- 
fore the  Jurors  could  be  polled.  Judge  Fite 
had  sentenced  the  negro  to  twenty  years  in 
the  penitentiary.  Caustic  critidam  of  Judge 
Fite  was  included  in  the  opinion  written  by 
Judge  Ben  Hill,  the  Presiding  Judge  of  the 
appellate  court  A  new  trial  was  given  the 
negro,  and  he  was  again  found  guilty.  Judge 
Fite  once  more  sentenced  him  to  twenty 
years.  The  Court  of  Appeals  now  holds  that 
this  sentence  was  excessive.  The  evidence 
in  the  case  was  to  the  effect  that  a  negro 
placed  his  hands  upon  a  white  woman  who 
was  standing  beside  him.' 

"Atlanta  Daily  Constitution,  October  8, 
1912 :  'Judge  Fite  Reversed  Twice  in  Same 
Oase.  The  Court  of  Appeals  has  again  re> 
versed  the  sentence  of  Judge  A.  W.  Fite,  of 
the  Cherokee  circuit,  imposed  on  a  negro  nam- 
ed McCullough,  who  was  tried  and  convicted 
on  a  charge  of  assault  with  criminal  Intent. 
Judge  Bite,  it  appears,  imposed  a  sentence 
of  twenty  years  immediately  after  the  Jury 
returned  a  verdict  of  guilty  against  the  ne- 
gro. When  the  case  was  brought  to  the 
Court  of  Appeals  to  set  aside  the  sentence. 
Judge  Ben  HUl,  the  Presiding  Judge  of  the 
appellate  court  severely  criticised  the  sen- 
tence of  Judge  Fite  and  sent  the  case  back. 
The  negro  was  given  a  new  trial,  and  he 
was  again  convicted,  and  again  Judge  Fite 
imposed  a  sentence  of  twenty  years.  The 
court  reversed  the  decision  on  the  ground 
that  Judge  Fite  had  excluded  evidence  and 
refused  the  requ&t  of  the  defense  to  make 
certain  charges  to  the  Jury.  The  evidence 
in  the  case  was  to  the  effect  that  the  negro 
placed  his  hands  on  a  white  woman  who 
was  standing  beside  him.' 

"And  [respondent's  said  article  was  writ- 
ten] after  the  headnotes  of  said  decision  had 
been  furnished  respondent  at  his  request  by 
the  solicitor  general  of  the  Cherokee  circuit 

"In  making  this  answer,  respondent  is 
ignoring  the  unofficial  suggestion  which  has 
been  made  by  some  newspapers  that  there 
is,  or  has  been,  any  personal  difference  be- 
tween any  of  the  members  of  this  honorable 
court  and  your  respondent  If  it  were  true 
that  such  difference  ever  had  existed,  it 
would  be  beneath  the  dignity  of  the  high 
office  which  your  respondent  holds  to  be  in 
any  way  guided  or  influenced  by  the  same 
in  this  proceeding,  and,  your  respondent 
hopes  that  this  honorable  court  wHl  cheer^ 
fully  concur  with  him  in  dismissing  such 
suggestion  as  wholly  without  the  scope  of 
this  inquiry,  and  without  sufficient  imix>rt- 
ance  to  be  ^th^  affirmed  or  denied. 
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'*7otir  respondent  bas  for  tbe  pUst  sixteen 
years  been  honored  by  the  good  people  ot 
the  Cherokee  drcnlt  with  the  position  of 
trial  )ndge  of  its  conrts.  This  tenure  in  of- 
fice has  accentuated  your  respondent's  natu- 
al  respect  for  law  and  order  and  his  respect 
for  the  duly  constituted  officers  of  the  law. 
Wherever  exact  justice  Is  done,  it  necessari- 
ly tends  to  strengthen  and  deepen  the  re- 
spect of  all  of  our  people  for  the  laws  of 
our  land  and  for  the  ofQcers  and  courts  who 
administer  that  law.  Tour  reepondent  be- 
lieves that  in  this  proceeding  this  honorable 
court  should  be  more  than  ordinarily  anx- 
ious to  .do  exact  justice  between  your  re- 
spondent and  the  laws  of  G^rgia  which  this 
honorable  court  represents^  It  is  quite  nec- 
essary that  all  the  steps  leading  up  to  the 
publication  of  the  aforesaid  article  should 
be  carefully  and  judicially  considered  by 
this  honorable  court  in  order  that  it  may 
thoroughly  understand  and  appreciate  the 
full  circumstances  under  which  the  aforesaid 
article  was  written  in  an  effort  to  maintain 
the  respect  of  our  people,  and  particularly 
those  who  are  familiar  i)ersonally  with  the 
McCullough  Case,  for  the  laws  of  our  land 
and  constituted  authorities. 
,  "At  the  first  trial  of  this  case  in  Gordon 
county  there  was  considerable  suppressed 
excitement,  and  your  respondent  was  more 
than  ordinarily  anxious  that  nothing  should 
happen  which  would  prevent  the  due  admin- 
istration of  the  law,  and  was  anxious  to  do 
anything  that  would  forestall  any  one  from 
attempting  to  take  the  law  in  his  own  hands. 
The  jury  in  said  case  returned  their  verdict 
of  guilty  during  the  progress  of  another  case 
then  on  trial.  As  soon  as  the  verdict  was 
read  this  respondent  immediately  announced 
•Twenty  years  in  the  penitentiary,*  and  di- 
rected the  sheriff  to  carry  defendant  back 
to  jail,  and  then  turned  to  couns^  engaged 
in  the  trial  of  the  other  case,  and  told  them 
to  proceed  with  that  case.  This  was  done 
with  a  view  of  preventing  any  demonstration, 
disturbance,  or  even  a  grosser  violation  of 
the  law.  It  did  not  at  that  time  occur  to 
your  respondent  that  he  was  cutting  off  any 
positive  legal  right  of  the  defendant,  such 
as  having  the  jury  polled.  Respondent  has 
been  on  the  bench  sixteen  years,  and  the 
exercise  of  the  right  of  polling  a  jury  has 
hardly  occurred  as  many  as  sixteen  times 
in  all  the  conrts  of  the  Cherokee  circuit  dur- 
ing that  time.  Unquestionably  it  la  a  right 
which  the  defendant  has.  Practitioners  of 
this  state,  only  In  very  rare  Instances,  exer- 
cise the  right,  and  it  is  one  that  never  oc- 
curs to  your  respondent  until  it  is  requested 
by  some  of  the  counsel  in  the  case.  The  ex- 
ercise of  the  right  is  ^ven  now  In  Georgia 
looked  upon  by  a  large  majority  of  our  best 
practitioners  as  a  serious  mistake  on  account 
of  the  indignation  which  it  often  arouses  tn 
the  minils  of  the  jurors  being  palled  and  the 


citizens  present  It  Is  a  rlgbt  which,  when 
requested.  Is  always  allowed,  and  had  it  not 
been  for  the  exigencies  of  ttUs  case,  and  the 
fact  that  your  respondent's  mind  was  on  a 
more  serious  phase  of  the  case  than  the  mere 
right  to  poll  a  jury,  there  would  have  been 
plenty  of  time.  If  in  t&ct  there  was  not,  for 
defendant's  counsel  to  have  had  his  request 
granted  for  defendant,  if  he  had  so  desired, 
before  sentence  was  imposed.  The  record 
does  not  show  that  counsel  for  defendant  did 
not  have  time  to  ask  for  the  polling  of  the 
jury,  except  as  may  be  Inferred  from  the 
word  Immediately.' 

**In  the  discussion  of  this  feature  of  the 
trial  of  the  first  case,  this  honorable  court 
stated :  'The  manner  in  which  the  sentence 
was  imposed  was  unusuaL  It  was  in  strik- 
ing variance  from  that  orderly  judicial  pro- 
cedure which  has  generally  diaracterized 
the  conduct  of  judges  in  Imposing  sentences 
in  cases  of  sudi  gravity.  In  a  practice  of 
thirty-five  years,  twelve  years  of  which  was 
as  prosecuting  attorney,  the  writer  never 
knew  the  presiding  judge  to  impose  a  sen- 
tence of  such  severity  In  a  case  of  sudi 
grave  character  without  first  asking  counsel 
and  accused  if  there  was  any  reason  why 
sentence  should  not  then  be  imposed,  and  he 
has  never  known  the  presiding  judge  In  the 
slightest  degree  to  interfere  or  prevent  t3ie 
full  exercise  of  the  right  of  the  accused  to 
poll  the  jury  after  the  verdict  had  been 
published,  or  by  word  or  deed  to  impair  the 
possible  value  In  the  exercise  of  such  right 
This  very  unusual  conduct  of  the  judge  must 
therefore  have  made  a  strong  impression  up- 
on the  mind  of  each  one  of  the  jurors,  for 
it  is  altogether  probable  that  they  had  never 
before  seen  it  occur  in  court,  a  place  where 
''justice  is  judicially  administered." '  McCul- 
lough  V.  State,  10  Ga.  App.  406»  73  S.  E.  546. 
Again,  on  page  408,  same  volume  (73  S.  B. 
649),  this  honorable  court  says:  ^In  courts 
of  justice,  where  order  and  deliberation 
should  characterize  every  step  of  judicial 
procedure,  no  necessity  should  be  created  for 
an  unseemly  contest  between  the  presiding 
judge  and  counsel  for  the  accused.  The 
attorney  should  not  be  required  to  be  acutely 
on  the  alert  to  precipitately,  and  immediate- 
ly upon  the  reading  of  a  verdict,  jump  to  his 
feet  and  demand  the  right  to  poll  the  jury, 
for  fear  that  the  presiding  judge  might  de- 
stroy this  right  by  the  too  quick  imposition 
of  sentence.' 

"It  is  probable  that  this  honorable  court 
did  not  recognize,  as  did  your  respondent 
the  necessity  for  prompt  and  immediate  ac* 
tion  upon  the  rendition  of  the  verdict,  or  the 
existence  of  such  necessity  as  a  reason  why 
this  respondent  overlooked  the  right  in  de- 
fendant of  having  the  jury  in  that  case  poll- 
ed, if  he  so  desired.  It  will  be  recalled  that 
this  decision  was  quoted  at  length  in  the 
dally  papers  of  the  state^  with  yiulous  crlti- 
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etsniB  of  the  same^  not  all  of  which  were 
calculated  to  engender  In  the  pnbllc  mind 
that  respect  for  your  respondent  as  a  cOurt 
80  esseiitlal  to  OToiy  trial  court  who  directly 
seeks  to  administer  justice  to  the  litigants 
Id  his  circuit 

**In  the  decision  rendered  by  this  honor* 
able  court,  where  many  assignments  of  error 
were  made  with  reference  to  the  charge  and 
the  refusal  of  the  court  to  charge  requests, 
all  of  the  actions  of  your  respondent  were 
approTed  by  this  honorable  court,  with  the 
exception  of  allowing  the  defendant  to  poll 
the  jury.  The  case  was  again  tried  in  Gor- 
don county,  and  In  conformity  to  the  deci- 
sion handed  down  by  this  honorable  court, 
your  respondent  refused  all  requests  which 
he  had  previously  refused,  and  gave  In  charge 
to  the  jury  the  same  charge  which  he  had 
previously  given,  and  allows  the  defendant 
to  poll  the  jury.  Your  resi)ondent  necessari- 
ly assumed  that  having  followed  the  Instruc- 
tions of  this  honorable  court  In  the  prior 
case,  the  evidence  being  substantially  the 
same^  that  the  second  verdict  of  the  jury 
would  be  final  and  your  respondent's  judg- 
ment therein  would  be  approved.  The  recent 
decision  handed  down  herein  by  this  honor- 
able court  reversing  the  case  on  the  ground 
therein  stated,  and  first  on  account  of  the 
failure  of  this  respondent  to  grant  a  request 
to  charge  which  bad  previously  been  refused, 
necessarily  brought  to  respondent's  mind  the 
entire  history  of  the  case,  the  words  and  ef- 
fect of  the  decision  above  quoted,  the  natural 
fallibility  of  all  human  agencies  and  the  uni- 
versal demand  for  the  passage  of  a  law 
which  will  permit  courts  to  shorten  litiga- 
tion, afilrm  verdicts  and  judgments,  where 
substantial  justice  has  been  done,  by  brush- 
ing aside  technicalities  strenuously  Insi^ed 
upon  by  ardent  and  necessarily  partisan 
counsel. 

'*To  be  as  specific  as  possible  with  refer- 
ence to  the  article  published,  respondent  re- 
fers to  the  following  parts  to  wit:  Where  It 
Is  said  that  the  'reversal  is  based  upon  a 
pitiful  misconception  and  misconstruction  of 
the  record,'  the  word  'pitiful'  should  not  have 
been  used,  and  the  intention  was  only  to 
show  that  the  two  records  in  the  same  case 
being  substantially  the  same  the  judgment 
in  the  first  case  should  control.  Your  re- 
spondent says  further  that^  as  a  matter  of 
justice  to  the  judge  who  delivered  the  opin- 
ion, as  well  as  to  himself,  when  he  wrote  the 
aforesaid  article,  he  did  not  know,  what  judge 
had  delivered  the  opinion,  as  the  copy  of  the 
headnotes,  furnished  by  ti]ke  solicitor  general 
at  his  request,  did  not  show  who  delivered 
the  opinion. 

''Where  it  1b  said  that  this  honosable  court 
reversed  the  Supreme  Court  *with  great  com- 
placency/ no  refiection  was  meant  upon  the 
court,  hot  the  sentence  was  used  more  In  jest 
than  otherwice,  there  being  some  conflicting 
decisions  between  the  two  courts. 
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''A  part  of  said  article  is  as  follows:  'On 
the  second  trial  I  gave  the  same  (diarge  and 
refused  the  same  requests  that  I  gave  and 
refused  to  give  on  the  first  trial,  and  the 
Court  of  Appeals  held  that  neither  my  charge 
nor  refusal  to  charge  was  error,  but  now 
they  hold  and  reverse  the  case  in  part  be- 
cause it  was  error  to  refuse  to  give  the  re- 
quest to  charge  that  I  had  refused  to  give  on 
the  first  trlaL  On  this  subject  the  Court  of 
Appeals  then  said  (second  headnote):  "Where 
the  general  charge  to  the  Jury  embodies  in 
substance  legal  principles  contained  in  writ- 
ten requests  to  charge,  any  error  in  refusing 
the  request  to  charge  is  harmless."  Now 
they  say  as  to  the  same  request  (part  of 
first  headnote):  "It  is  error  to  refuse  to 
charge  the  jury  that  if  the  assailant,  at  the 
time  the  assault  was  conmiitted,  intended  to 
desist  as  soon  as  he  ascertained  that  the 
woman  assailed  would  not  consent,  he  would 
not  be  guilty  of  an  assault  with  intent  to 
rape."  On  this  subject  I  had  already  charg- 
ed as  follows:  *'Now,  gentlemen,  I  charge 
you  this:  If  you  believe  from  the  evidence 
that  the  defendant  took  hold  of  Mrs.  Fowler, 
Intending  then  and  there  to  have  carnal 
knowledge  of  her  forcibly  and  against  her 
will,  be  would  be  guilty  of  the  main  charge, 
although  he  may  have  immediately  desisted 
therefrom  from  fear  or  otherwise.  I  charge 
you  further  that  if  you  find  he  Intentionally 
took  hold  of  Mrs.  Fowler,  not  Intending  to 
have  carnal  knowledge  of  her  forcibly  and 
against  her  will,  but  for  any  other  reason, 
he  would  be  guilty  of  the  offense  of  assault 
and  battery.  But  if  you  find  from  the  evi- 
dence that  he  did  not  take  hold  of  her  at  all, 
but  accidentally  touched  her,  he  would  not 
be  guilty  of  any  offense." '  Then  was  added: 
'The  difference  between  the  charge  and  the 
request  is  about  the  same  as  the  difference 
between  "tweedle  dee"  and  "tweedle  dum." ' 

"This  illustration  was  not  perhaps  as  dig- 
nified as  it  should  have  been,  but  was  used 
with  no  Idea  of  reflecting  upon  the  court, 
but  as  being  more  easily  comprehended  by 
those  who  had  previously  read  the  former 
history  of  the  case. 

"The  statement,  'No  wonder  our  people  are 
losing  faith  in  some  of  our  reviewing  courts,' 
is  as  much  a  charge  against  the  legal  right 
(and  by  some  courts  considered  a  duty)  to 
reverse  on  technicalities  as  they  are  presented 
by  counsel,  as  it  Is  anything  else,  and  no 
reflection  was  meant  thereby  against  the  ju- 
dicial integrity  of  the  couru 

"The  use  of  the  words  'wittingly  or  unwit- 
tingly' was  for  the  purpose  of  preventing  the 
necessary  conclusion  that  the  paragraph 
charged  this  honorable  court  with  any-  error 
done  wittingly. 

"The  last  paragraph  of  said  article  is  ex- 
pressive of  an  opinion  only,  and  does  not  ac- 
curately set  forth  the  meaning  Intended.  Re- 
spondent had  In  mind  the  McCullongh  Case 
oqIy„  and  it  is  only  to  this  case  that  s%\d 
paragraph   was  intended  to  apply  and.  as 
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respondent  contends,  does  not  reflect  upon 
the  personal  or  judicial  Integrity  of  said 
court,  or  any  member  thereof. 

"Respondent  wrote  said  article  intending 
it  only  as  a  fair  and  reasonable  criticism  of 
the  decision  of  the  court,  and  did  not  mean 
to  reflect  upon  the  integrity  of  the  court,  or 
of  any  member  thereof,  nor  in  any  manner  to 
impede,  embarrass  or  obstruct  the  court  in 
the  administration  of  Justice  in  said  case. 
Said  article  was  prompted  solely  by  the  duty 
which  respondent  believed  he  as  Judge  of,  the 
courts  of  the  Cherokee  circuit  owed  to  the 
public,  and  especially  the  good  people  of  Gor- 
don county  and  the  Cherokee  circuit,  and 
was  giren  to  the  public  in  good  faith,  with- 
out malice,  and  without  any  intention  what- 
ever of  impeding,  embarrassing,  or  obstruct- 
ing the  due  administration  of  Justice  in  this 
court 

"Respondent  did  not  by  anything  stated  in 
said  article  Intend  to  charge  thi9  court,  or 
any  member  thereof,  with  corrupt  motives, 
or  to  in  any  manner  reflect  upon  the  Judicial 
integrity  of  this  court,  or  any  member  there- 
of, and  contends  that  he  did  not  do  so. 

"And  now,  having  fully  answered,  respond- 
ent prays  the  court  that  the  rule  nisi  against 
tilm  be  dismissed.*' 

Counsel  for  the  respondent  stated  that  he 
offered  no  other  evidence  than  the  answer, 
which  was  sworn  to.  Messrs.  Adams  and 
Cobb  introduced,  as  evidence  illustrative  of 
the  intent  of  the  newspaper  article  in  ques- 
tion, a  subsequent  article,  publlsihed  over  the 
respondent's  name  in  the  same  newspaper  on 
October  8,  1912,  which  is  as  follows: 

"Editor  Constitution:  In  my  communica- 
tion, published  in  The  Constitution  of  the 
5th  instant,  on  the  second  reversal  of  the 
McCullough  assault  to  rape  case  from  Gor- 
don county,  by  the  Court  of  Appeals,  I  did 
not  criticise  the  decision  except  for  Its  in- 
consistency and  misconception  and  miscon- 
struction of  the  record;  but  I  now  want  to 
call  attention  to  another  and  more  serious 
phase  of  the  decision.  The  Court  of  Appeals 
say  (part  third  headnote): 

"'Ordinarily,  sayings  and  conduct  of  the 
prisoner  In  his  own  favor  several  hours  after 
he  is  alleged  to  have  committed  the  crime  are 
not  admissible  on  his  trial.' 

"'Based  upon  the  social  conditions  and 
characteristics  of  the  negro  race,  an  infer- 
ence may  arise  that  a  negro  man,  conscious 
of  a  guilty  attempt  to  commit  a  rape  upon 
a  wliite  woman  would  not  quietly  spend  the 
night  and  a  portion  of  the  next  day  in  a 
house  on  the  fkrm  of  the  husband  of  the 
woman.  In  close  proximity  to  her  neighbors 
and  friends,  wlthovt  exhibiting  some  symp- 
tom of  fear  or  excitement  Proof  that  be 
did  these  things,  and  that  he  openly  acted  in 
a  manner  to  indicate  no  consciousness  of 
guilt,  is  admissible  upon  his  trial  for  assault 
with  intent  to  rape,  to  be  considered  by  the 
Jury  in  connection  with  other  facts  and  cir- 


cumstances in  the  case  upon  the  questton  of 
felonious  Intent' 

"As  heretofore  stated,  I  did  allow  the  de- 
fendant to  prove  these  things,  except  as  to 
'some  symptoms  of  fear  or  excitement,'  and 
playing  with  a  pet  squirrel  up  a  tree  in  liia 
back  yard,  there  being  no  objection  opon  the 
part  of  the  state  thereto. 

"The  first  paragraph  of  the  above  quota- 
tion is  the  law  for  both  the  white  man  and 
the  negro,  but  the  second  paragraph  thereof 
is  not  the  law  for  the  white  man,  and  should 
not  be  for  the  negro.  It  would  encourage 
rapes  upon  white  women  by  negroes  by  al- 
lowing them  an  additional  defense  In  such 
cases.  It  is  the  most  dangerous  decision 
ever  rendered  by  any  court  at  any  time, 
anywhere,  under  any  drcumstancea  The 
negro  rapist  is  generally  cunning  and  re- 
sourceful, and  brutally  courageous;  and  he 
could  in  almost  every  such  case  where  there 
is  no  eyewitness  except  his  victim  (and 
there  seldom  is)  fix  up  a  plausible  defense 
by  going  to  his  home  on  the  farm  of  his  vic- 
tim or  elsewhere,  and  remaining  there  and 
playing  with  his  hound  dog  in  the  front 
yard  or  his  pet  squlrr^  up  a  tree  in  his  back 
yard,  and  then  meeting  the  officers  with  a 
smile  and  quietly  asking  the  cause  of  his  ar- 
rest and  then  indignantly  denying  his  guilt 
knowing  that  he  would  be  allowed  upon  the 
trial  to  prove  all  such  things  to  the  court  and 
Jury. 

**This  right  say  the  Court  of  Appeals,  is 
'based  upon  the  social  conditions  and  char- 
acteristics of  the  negro  race.'  The  people  of 
Georgia  can't  afford  to  have  one  law  for  the 
wliite  man  and  one  for  and  more  favorable 
to  the  negro,  especially  ;upon  such  trials, 
where  the  safety,  honor  and  virtue  of  our 
good  women  are  involved. 

^'The  Court  of  Appeals  may  have  meant 
well,  but  in  their  seal  for  the  negro,  or  for 
something  else,  they  have  lost  their  heads, 
and  have  rendered  a  decision  wlilch  should 
not  stand. 

"The  Court  of  Appeals  should  at  once  re- 
consider and  recall  this  decision,  and  if  they 
refuse  to  do  so,  the  Legislature  should  give 
the  people  a  cliance  to  abolish  the  court 
which  they  would  certainly  do.    Yours  truly^ 

••A.  W.  Pite. 

"Cartersville,  Qa.,  October  7,  1912." 

An  amendment  to  the  respondents  an- 
swer was  filed,  as  follows: 

"The  second  article  written  by  respond- 
ent and  introduced  In  evidence  by  the  court 
published  in  the  Atlanta  Constitution  Octo- 
ber 8,  1912,  was  written  after  the  court  had 
adjourned  for  the  term  during  which  said 
decision  had  been  roadered,  and  before  re- 
spondent had  any  Imowledge  or  intimation 
or  believed  that  the  rule  for  contempt  had 
been  or  would  be  issued  against  this  le- 
spondent 

"Respondent  further  says  that  in  the  writ* 
ing  and  publication  of  said  last-named  ar- 
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tide  be  had  no  intention,  and  hereby  ex- 
pressly disclaims  any  Intention,  of  reflecting 
upon  the  integrity  of  this  honorable  court, 
or  any  member  thereof,  or  in  any  way  im- 
pede, or  embarrass  or  disturb  this  honor- 
able court  in  the  due  administration  of  the 
law  or  justice.  Respondent  further  says  it 
was  written  in  good  faith,  as  a  fair  criti- 
cism of  the  decision  so  rendered  in  the  Mc- 
CuUough  Case,  which  as  a  Judge  and  a 
citizen  he  had  the  right  to  do  under  the 
laws  of  the  state  of  Georgia  and  the  United 
States.  This  respondent  distinctly  disavows 
any  intention  to  charge  this  court,  or  any 
member  thereof,  with  any  prejudice  in  favor 
of  the  negro  race  and  the  criticism  of  re- 
spondent of  the  decision  was  based  upon 
the  record  in  the  McCullough  Case,  as  mod- 
ified and  explained  in  the  original  answer 
this  day  filed. 

"Respondent  further  says  that  what  he 
said  in  each  of  said  two  articles  is  clearly 
within  the  privilege  and  rights  guaranteed 
to  respondent  under  the  Bill  of  Rights,  ar- 
ticle 1,  section  1,  paragraph  15  of  the  Con- 
stitution of  the  state  of  Georgia  and  as 
provided  in  article  8,  amendment  article  1 
of  the  Constitution  of  the  United  States. 
And  respondent  prays  that  the  constitution- 
al question  in  this  amendment  made,  and 
first  made  in  the  original  answer  this  day 
filed,  be  certified  and  sent  up  to  the  Su- 
preme Court  of  the  state  of  Georgia,  to  be 
there  determined  as  the  law  provides.** 

Arguments  in  behalf  of  the  respondent 
were  made  by  Messrs.  Mllner,  Maddox, 
Gober,  and  Neel,  and  arguments  for  the 
state  were  made  by  Messrs.  Adams  and 
Cobb.  Subsequently  on  the  day  of  the  hear- 
ing the  court  adjudged  the  respondent  guilty 
of  contempt  of  court  in  writing  and  publish- 
ing the  article  set  out  In  the  rule,  and  im- 
posed a  sentence  that  he  pay  a  fine  of  |500 
(to  include  all  costs),  to  be  paid  to  the 
clerk  of  the  court  by  October  28,  1912,  or 
that  in  default  thereof  he  be  confined  in 
the  common  Jail  of  Fulton  county  for  10 
days.  The  fine  was  paid.  The  CHIEF 
JUDGE?  and  Judge  POTTLE,  at  the  time  of 
the  rendition  of  the  Judgment,  delivered 
opinions  which  were  afterwards  revised  and 
extended  as  follows.  Judge  RUSSEIiL  de- 
livered an  oral  concurring  opinion,  but  did 
not  file  a  written  opinion. 

Samuel  B.  Adams,  of  Savannah,  and  An- 
drew J.  Cobb,  of  Athens,  for  the  State. 
Thos.  W.  Mllner,  J.  M.  Neel  and  John  H. 
Wikle,  all  of  Oartersville,  Sam  P.  Maddox, 
of  Dalton,  and  Geo.  F.  Gober,  of  Atlanta, 
for   respondent 

HILIi,  C.  J.  In  the  performance  of  the 
obligation  exclusively  imposed  upon  It  by 
the  Constitution  of  the  state,  this  court  was 
recently  called  upon  to  review  the  Judgment 
of  A.  W.  Fite,  one  of  the  Judges  of  the 
superior  court,  In  the  case  of  McCullough 
V.  State,  76  &  E.  3d3.    After  a  most  care- 


ful consideration  of  the  record,  the  court 
concluded  that  three  errors  of  law  were 
committed  by  the  trial  Judge  which  were 
prejudicial  to  the  accused.  These  errors 
of  law  were  not  technical  in  character,  but 
related  to  the  merits  of  the  case,  especially 
the  controlling  issue  as  to  the  existence  of 
a  criminal  intent;  and,  therefore,  not  only 
the  law,  as  this  court  construed  it,  but  the 
ends  of  Justice,  denmnded  another  trial. 
Entertaining  this  opinion,  the  court  reversed 
the  Judgment  refusing  another  trial.  The 
propositions  of  law  upon  which  the  reversal 
was  based  Involve  no  novel  question,  and 
arose  out  of  the  facts  of  the  case.  Neither 
their  soundness.  Justice,  nor  humanity  can, 
in  our  opinion,  be  questioned  by  any  fair, 
intelligent  mind.  The  opinion  of  the  coutt 
contained  not  the  slightest  reflection  upon 
the  ability  or  fairness  of  the  trial  judge. 
When  the  decision  was  handed  down,  and 
before  reading  the  full  text  of  the  opinion, 
the  respondent  wrote  and  published  in  the 
Atlanta  Constitution,  a  dally  paper  of  large 
circulation,  a  most  scandalous  attack  upon 
the  decision  of  the  court,  even  imi>eaching 
the  Judicial  Integrity  of  the  individual  Judg- 
es. Deeply  regretting  the  necessity  for  ac- 
tion, the  court  felt  Impelled  by  a  sense  of 
official  duty  to  issue  the  rule  for  contempt 
Before  taking  this  step  we  became  con- 
vinced, by  an  exhaustive  examination  of  the 
law,  of  the  jurisdiction  of  the  court  to  issue 
the  rule.  We  did  not  entertain  the  slightest 
doubt  as  to  the  objectionable  character  of 
the  article.  Nothing  that  has  been  said  by 
learned  counsel,  or  by  the  respondent  In 
the  answer  filed,  has  shaken  our  conviction 
on  either  point 

[1]  The  point  raised  by  the  amended  an- 
swer, that  the  article  "is  clearly  within  the 
privilege  and  rights  guaranteed  to  respond- 
ent under  the  Bill  of  Rights  (article  1,  | 
1,  par.  15,  of  the  Constitution),"  accompanied 
by  the  request  that  we  certify  this  constitu- 
tional law  point  to  the  Supreme  Court,  has 
been  considered.  The  request  is  denied,  as 
the  question  made  does  not  involve  ''the 
construction  of  a  provision  of  the  Consti- 
tution of  this  state  or  of  the  United  States," 
or  "the  constitutionality  of  an  act  of  the 
General  Assembly  of  this  state."  Per- 
sonally the  Judges  of  this  court  would  be 
glad  to  have  the  Supreme  Court  pass  uj)on 
the  rule  issued  by  this  court,  as  well  as 
determine  the  character  of  the  newspaper 
article  in  question ;  but  the  law  Imposes  the 
responsibility  upon  this  court  It  is  well 
settled  that  no  tribunal,  except  the  one  com- 
plaining of  a  contempt,  has  Jurisdiction  to 
pass  upon  that  issue.  The  decision  of  this 
court  as  to  this  question  is  not  only  exclu- 
sive, but  final,  and  this  court  does  not  shirk 
the  duty  imposed  upon  it,  but  willingly  as- 
sumes full  responsibility. 

Three  questions  are  presented  by  this 
record:  First,  whether  this  court  has  juris- 
diction or  power  to  issue  the  rule;  second. 
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whether  the  article  written  and  published 
by  the  respondent  constitutes  contempt  of 
this  court;  and,  third,  the  matter  of  pun- 
ishment The  first  question  is  one  of  law; 
the  second,  one  of  mixed  law  and  fact;  and 
the  third,  one  of  discretion. 

[21  The  Jurisdiction  of  this  court  to  de- 
termine what  is  a  criminal  contempt  and  to 
punish  the  contemner  is  not  an  open  ques- 
tion in  this  state.  It  is  settled  by  the  Su- 
preme Court  in  the  case  of  Bradley  y.  State, 
lU  Ga.  168,  36  S.  E.  630,  60  L.  R.  A.  691, 
78  Am.  St  Rep.  157.  In  that  case  Mr.  Ohief 
Justice  Simmons,  speaking  for  the  court, 
declares  that  the  power  to  punish  contempts 
is  inherent  in  every  court  of  record,  and  tliat, 
if  the  court  is  created  by  the  Constitution, 
even  "the  Legislature  cannot,  without  express 
constitutional  authority,  define  what  are  con- 
tempts, and  declare  that  the  court  shall 
have  jurisdiction  over  no  acts  except  those 
specified."  The  Court  of  Appeals  is  a  con- 
stitutional court»  created  by  the  people,  hav- 
ing as  to  this  subject  the  same  powers  and 
authority  as  are  conferred  upon  the  Supreme 
Court  These  powers  and  this  authority 
exist  in  the  court  itself  as  a  Judicial  tribu- 
nal. They  do  not  belong  to  the  individual 
Judges  of  the  court  This  inherent  power 
in  courts  to  define  contempts,  especially 
criminal  contempts,  and  to  inflict  punish- 
ment therefor,  has  been  well  settled  by  the 
courts  both  of  this  country  and  England. 
The  possession  of  this  power  and  its  exer- 
cise in  proi>er  cases  are  essential  to  the 
maintenance  of  the  repect  due  to  the  courts 
as  representatives  of  the  majesty  of  the 
people,  intrusted  by  them  with  the  high 
and  sacred  responsibility  of  passing  upon 
the  rights  and  liberties  of  the  citizen,  in  the 
administration  of  law  and  Justice.  If  courts 
fbil  to  enfbrce  respect,  if  they  do  not  strive 
to  preserve  their  independence  and  to  main- 
tain inviolate  their  Judicial  integrity,  they 
will  not  only  lose  their  own  self-respect, 
but  will  be  recreant  to  the  duty  they  owe  to 
the  state.  If  the  court  is  scandalized,  the 
integrity  of  its  Judges  impeached  by  gross, 
defamatory  libels  of  their  character  and 
their  decisions,  the  consequences  are  t&r 
more  hurtful  than  in  cases  of  direct  con- 
tempts committed  in  their  presence;  for 
unfair,  unjust,  and  libelous  criticisms  of 
Judicial  proceedings,  and  unwarranted  at- 
tacks reflecting  upon  the  Judges  in  their 
Judicial  capacity,  not  only  tend  to  endanger 
the  rights  of  parties  in  pending  cases,  but 
they  prevent  that  calm  and  dispassionate  dis- 
cussion and  investigation  of  such  causes  so 
necessary  to  their  Just  and  proper  determina- 
tion. Pernicious  attacks  of  this  character 
not  only  impede  and  embarrass  the  due  ad- 
ministration of  law  and  Justice  by  the  courts, 
but  are  calculated  to  inflame  public  anger, 
and  arouse  public  prejudice  and  clamor 
against  the  Judges  in  the  performance  of 
their  Judicial  functions.  The  power  of  the 
Judiciary  rests  upon  the  faith  of  the  peo- 


ple in  its  integrity  and  intelligence.  Take 
away  this  faith,  and  the  moral  influence  of 
the  courts  is  gone^  and  respect  for  the  law 
is  destroyed.  Other  departments  of  the 
government  may  outUve  unjust  criticism^ 
and  may  still  render  service  to  the  people^ 
even  when  unfairly  assailed ;  but  when  con- 
fidence in  the  courts  is  gone,  respect  for  the 
law  itself  will  speedily  disappear,  and  so- 
ciety will  become  the  prey  of  fraud,  violence, 
and  crime.  The  one  element  in  govern- 
ment and  society  which  the  people  desire 
above  all  things  else  to  keep  free  from  the 
taint  of  suspicion  is  the  administration  of 
Justice  in  the  courts. 

The  learned  counsel  for  the  respondent,  in 
their  very  fair,  dignified,  and  able  argu- 
ments, do  not  deny  the  inherent  power  of 
this  court  to  define  and  punish  contempts. 
They  insist,  however,  that  this  power  is  lim- 
ited to  contempts  committed  in  the  presence 
of  the  court,  or  to  criticisms  relating  to  pend- 
ing causes;  that  any  criticism  of  a  Judicial 
decision  in  a  case  that  is  no  longer  pend- 
ing, although  it  may  be  libelous  and  defam- 
atory,  cannot  be  a  contempt  This  restrict- 
ed view  of  the  subject  is  supported  neither 
by  reason  nor  the  weight  of  authority.  Un- 
questionably it  is  a  great  wrong  to  write  or 
publish  criticisms  of  pending  litigation,  ^- 
ther  of  the  Judge^  the  Jurors,  the  witnesses, 
or  the  parties,  that  tend  to  Impede  or  de- 
feat the  due  administration  of  Justice;  but, 
as  has  been  forcibly  said  by  a  learned  Jurist 
of  the  Supreme  Court  of  Virginia  (Common- 
wealth ▼.  Dandridge,  4  Va.  421):  ''If  the 
power  of  punishment  stop  here,  a  curious 
consequence  may  ensue.  A  man  may  be  at- 
tached for  threatening  to  do  that  for  which 
he  could  not  be  attached  when  actually 
dona  One  says  of  a  Judge,  'If  he  render  a 
certain  Judgment  against  me,  I  will  insult 
or  beat  him.'  For  this  he  may  be  attached. 
But  if  (the  Judgm^it  haying  been  rendered) 
the  insult  be  actually  offered,  an  attachment 
no  longer  lies,  because  the  contempt  is  in  re- 
lation to  the  past  conduct  of  the  Judge,  and 
to  a  case  no  longer  pending.  A  recurrence 
to  original  principles,  the  only  true  test,  by 
demonstrating  that  the  weight,  authority, 
and  independence  of  the  court  may  be  equal- 
ly assailed  either  way,  will  prove  that  this 
distinction  is  merely  ideal."  It  is  said  by 
Lord  Chancellor  Hardwicke^  in  defining  the 
different  classes  of  contempts,  that  "one 
kind  of  contempt  is  scandalizing  the  court 
itself."  2  Atk.  471.  And  in  this  the  pubUc 
is  primarily  interested,  and  the  injury  is 
Just  as  great,  whether  it  refers  to  a  partic- 
ular pending  case,  or  to  the  court  as  an  in- 
strumentality of  government  Other  author- 
ities hold  that  scandalizing  a  court  is  a 
criminal  contempt,  and  the  contempt  need 
not  relate  to  a  cause  still  pending;  that  this 
kind  of  contempt  arises  from  matters  not 
transpiring  in  court,  which  tend  to  degrade 
or  make  impotent  the  authority  of  the  court. 
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or  In  some  manner  to  impede  or  embarrass 
the  administration  of  Justice.  State  y.  Shep- 
herd, 177  Mo.  205,  76  S.  W.  79.  99  Am.  St 
Rep.  624,  and  citations.  One  of  the  earliest 
common-law  authorities,  in  his  classification 
of  contempts,  includes  "contempts  in  the 
face  of  the  court,**  and  "contemptuous  Words 
or  writings  concerning  the  court"  2  Haw- 
kins, 220.  Bouvier  refers  to  the  latter  alone 
as  '•extraordinary  contempts,"  consisting  of 
"abusive,**  scandalous  words  respecting  the 
court'*  4  Bouv.  Inst.  385.  According  to 
Blackstone,  that  great  commentator,  who 
made  of  the  common  law  a  harmonious,  logi- 
cal, and  exact  science,  a  contempt  of  the 
character  now  discussed  is  defined  as  "speak- 
ing or  writing  contemptuously  of  the  court 
or  Judges,  acting  in  their  Judicial  capacity." 
4  Blackst  Com.  285.  Another  authority  In 
support  of  the  proposition  here  contended 
for,  and  in  line  with  the  views  entertained 
by  the  great  Judges  and  law  writers  dted, 
is  the  ruling  of  the  respondent  on  the  exact 
question.  In  the  case  of  State  y.  Theron  S. 
Shope,  a  rule  for  contempt,  In  Whitfield  su- 
perior court,  July  term,  1911,  Judge  Flte 
held  that  an  article  written  and  published  by 
the  respondent  in  that  case,  In  his  newspa- 
per, the  North  Georgia  Citizen,  was  a  gross 
contempt,  richly  deserving  punishment  by 
confinement  in  Jail,  although  the  article  in 
question  did  not  refer  to  any  pending  case 
or  Judicial  function  of  the  court  but  was 
only  a  witty  and  humorous  criticism  of  a 
moral  lecture  delivered  by  the  Judge  to  the 
public  generally.  This  decision,  while  not 
binding  upon  this  court  as  a  precedent,  is 
dted  as  persuasive  authority,  if,  indeed.  It  is 
not  in  the  nature  of  a  Judicial  estoppel. 

[3]  It  is  suggested  that  the  proper  remedy, 
where  no  case  is  pending  and  the  court  is 
scandalized,  is  prosecution  for  criminal  llbeL 
Where  a  publication  which  constitutes  con- 
tempt contains  libelous  attacks,  a  prosecu- 
tion for  libel  can  also  be  instituted ;  but  the 
character  of  a  publication  as  a  criminal  con- 
tempt is  separate  from  Its  character  as  a 
criminal  libel.  The  one  is  punished  by  the 
court  whose  Judicial  integrity  is  assailed,  the 
other  may  be  prosecuted  before  a  Jury  for  a 
violation  of  the  criminal  statute.  It  would 
be  the  grossest  injustice  to  compel  a  Judge  to 
leave  the  bench  and  assume  the  role  of  a 
prosecutor  to  protect  the  court  from  libelous 
and  contemptuous  attacks.  Courts  are  not 
required  to  enforce  respect  through  verdicts 
of  Juries,  but  possess  the  power  to  punish, 
as  fbr  criminal  contempt,  libelous  publica- 
tions upon  their  proceedings,  present  and 
past  upon  the  ground  that  such  publications 
tend  to  degrade  th^  tribunals,  destroy  public 
oonfldence  and  respect  for  their  Judgments, 
and  effectually  obstruct  the  free  and  In^ar- 
iiSLl  coarse  of  Justice. 

[S]  But  If  the  courts  did  not  have  the 
power  to  protect  thems^ves  as  they  claim. 


still  this  court,  under  the  fiacts  of  tlie  pres- 
ent case,  would  have  ample  power  to  punish 
the  respondent  even  under  the  limitations  as 
contended  for  by  his  counsel.  The  McCul- 
lough  Case  was  still  pending  In  this  court 
wfhen  the  respondent  wrote  and  published 
the  article  under  consideration.  Ttie  deci- 
sion of  the  court  had,  it  is  true,  be&i  handed 
down,  but  the  term  of  the  court  during 
which  It  was  rendered  had  not  adjourned, 
and  the  remittitur  had  not  been  transmitted 
to  the  tnlal  court,  and  the  rule  of  practice  is 
that  the  remittitur  shall  not  be  sent  to  the 
trial  court  within  10  days  from  the  filing  of 
the  decision.  During  the  term  of  its  rendi- 
tion, until  the  remittitur  has  been  transmit- 
ted to  the  tnlal  court  a  Judgment  of  this 
court  remains  under  the  control  of  the  court, 
subject  to  be  modified  or  altered,  either  on 
application  for  rehearing  or  on  the  court's 
own  motion.  It  is  said  that  the  case  was 
ended,  because  the  plaintiff  in  error  had  won, 
and  the  state  could  not  make  a  motion  for  a 
rehearing.  There  is  no  reason  in  law  why 
the  state  cannot  make  a  motion  for  a  rehear- 
ing. As  a  matter  of  practice,  this  court  has 
entertained  such  motions.  But,  irrespective 
of  this,  the  court  had  the  right  to  change  its 
Judgm^it  at  any  time  during  the  term,  be- 
fore transmission  of  the  remittitur  to  the 
trial  court  Indeed,  the  respondent,  In  ills 
second  article,  of  October  8th,  in  evidence, 
treated  the  decision  In  the  McOullough  Case 
as  then  subject  to  reconsideration  and  recall ; 
for  in  that  article  he  declared  that  "the 
Court  of  Appeals  should  at  once  reconsider 
and  recall  this  decision,"  or  the  people  would 
abolish  the  court 

[4]  Having  abundantly  established  the 
power  of  the  court,  not  only  to  define  crimi- 
nal contempts,  but  also  to  punish  for  such 
offenses  within  the  limitations  prescribed  by 
the  Legislature,  we  now  come  to  make  a  con- 
crete application  of  the  principles  announced 
to  the  article  under  oonslderation,  for  the 
purpose  of  determining  if  the  article  falls 
wltliln  the  definition  of  a  criminal  contempt 
and,  if  so,  to  fix  an  appropriate  punishment 
It  is  not  our  purpose  to  consider  all  the  ob- 
jectionable features  of  the  article.  No  one 
can  read  the  article  without  being  convinced 
that  it  is,  as  a  whole,  a  most  flagrant  con- 
tempt of  the  court  abounding  in  defamatory 
aspersions  and  cisiminal  lib^s  against  the  Ju- 
dicial integrity  of  the  Judges.  If  the  asper- 
sions directly  made^  or  maliciously  Insinuat- 
ed against  the  Judicial  conduct  and  official 
honesty  of  the  Judges  were  true,  they  would 
be  utterly  unworthy  of  the  great  trust  comr 
mitted  to  them  by  the  people,  and  would  be 
unworthy  to  exercise  Judicial  functions  in 
passing  upon  the  rights  and  liberties  of  the 
citizen.  If  this  court  does  not  defend  and 
protect  itself  from  slanderous  charges  of  the 
character  contained  in  the  article,  the  indi- 
vidual  Judges    would   deserve   and    should 
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promptly  receive  the  contempt  of  all  Intelli- 
gent and  honorable  men;  for  the  court 
which  is  too  weak  to  demand  and  enforce 
decent  and  respectful  treatment  cannot  ex- 
pect to  secure  or  retain  the  respect  and  con- 
fidence of  the  people.  We  will  leave  to  the 
discriminating  and  Intelligent  reader  to  de- 
termine the  character  of  the  article  as  a 
whole,  contenting  ourselves  with  referring 
only  to  those  parts  specifically  mentioned  by 
the  respondent  In  his  answer. 

It  is  asserted  that  the  decision  of  this 
court,  in  reversing  the  lower  court  In  the 
McCullough  Case,  is  based  upon  "a  pitiful 
misconception  and  misconstruction  of  the 
record,  which  shows  the  utter  inability  of 
the  Court  of  Appeals,  and  especially  of  the 
Judge  delivering  the  opinion,  to  comprehend  | 
the  record,  or  to  render  a  proper  decision  in  | 
the  case,  if  they  so  desired"  The  asser- 
tion that  there  was  "a  pitiful  misconception 
and  misconstruction  of  the  record,"  while 
disrespectful  and  contumelious,  and  lacking 
in  Judicial  decorum,  is  offensive  only  t^ 
propriety ;  and  the  statement  that  the  Court 
of  Appeals  Is  unable  "to  comprehend  the  rec- 
ord, or  to  render  a  proper  decision  in  the 
case,**  may  be  overlooked  as  the  innocuous 
opinion  of  the  writer  as  to  the  ability  of  the 
judges.  But  the  insinuation,  made  in  the 
last  words  of  the  sentence,  that  the  judges 
of  the  court  did  not  desire  to  comprehend 
the  record,  or  to  render  a  proper  decision, 
is  a  vicious  attack  upon  the  judicial  integri- 
ty of  the  Judges  composing  the  court,  and 
constitutes,  not  only  a  gross  libel,  but  a 
most  flagrant  contempt  A  contempt  or 
wrong  is  no  less  a  contempt  or  wrong  be- 
cause covertly  suggested  by  Insinuation  or 
innuendo.  A  wound  inflicted  by  insinua- 
tion or  innuendo  is  usually  more  grievous 
and  hurtful  than  one  caused  by  a  direct  ac^ 
cusation.  What  greater  wrong  can  be  charged 
against  a  judge  than  that  he  does  not  de- 
sire to  render  a  just  or  proper  decision? 
The  charge  is  a  stab  In  the  heart  It  Implies 
oflacial  corruption  and  wickedness.  If  made 
recklessly,  it  Is  Inexcusable;  if  made  de- 
liberately, it  is  shameful.  If  true,  the  Judge 
would  be  infamous ;  If  untrue,  the  slanderer 
should  be  infamous. 

Again,  in  the  article  In  question,  the  re- 
spondent charges  that  the  court  has  reversed 
itself,  but  that  this  is  not  surprising,  since 
the  court  Is  as  apt  to  reverse  itself  as  it  is 
to  reverse  him  "or  the  Supreme  Court,  which 
they  frequently  do  with  great  complacency." 
The  objectionable  part  of  this  statement  is 
that  the  court  frequently  reverses  the  Su- 
preme Court  with  great  complacency.  The 
Constitution  of  this  state  expressly  declares 
that  the  decisions  of  the  Supreme  Court 
are  binding  upon  this  court;  and  each  one 
of  the  Judges  took  an  oath  to  support  the 
Constitution.  The  charge,  therefore,  is  that 
the  Judges  of  this  court  deliberately  and 
frequently  violate  their  oaths,  and  that  it 


gives  them  pleasure  and  satisfaction  to  do 
so.  No  instance  is  given  where  this  court 
ever  reversed  the  Supreme  Court;  and  none 
can  be  given.  Indeed,  every  lawyer  knows 
that  such  a  reversal  is  a  legal  impossibility ; 
for,  if  the  decisions  of  the  two  courts  are  in 
conflict,  the  decision  of  the  Supreme  Court 
Is  controlling.  It  may  happen  that  a  ques- 
tion which  has  arisen  in  a  case  before  the 
Court  of  Appeals,  and  has  been  there  de- 
cided, may  subsequently  arise  in  a  case  in 
the  Supreme  Court  and  the  latter  court  may 
take  a  different  view  of  the  law.  In  such 
case,  of  course,  the  decision  of  the  Supreme 
Court  would  be  the  law.  One  Instance  of 
this  sort  is  recalled.  In  Rose  v.  State,  4 
Ga.  App.  588,  62  S.  B.  117,  this  court  held, 
affirming  a  Judgment  by  Judge  Fite,  that  it 
was  a  violation  of  the  law  of  this  state  to 
solicit  through  the  mail,  orders  for  the  sale 
of  intoxicating  liquors,  and  that  the  state 
statute  was  not  in  contravention  of  the 
clause  of  the  federal  Constitution  relating 
to  intetrstate  commerce  following,  as  we 
thought,  the  Supreme  Court  of  the  United 
States.  Subsequently  Rose  was  convicted  of 
a  similar  offense,  and,  the  constitutional 
question  Involved  having  been  certified  by 
this  court  to  the  Supreme  Court  that  court 
took  a  different  view  of  the  question,  hold- 
ing that  the  statute  was  in  contravene 
tion  of  the  interstate  commerce  clause  of 
the  federal  Constitution.  In  that  case  this 
court  had  the  satisfaction  of  receiving  from 
Judge  Fite,  through  the  press,  an  approval 
of  its  decision,  and,  through  the  same  medi- 
um, the  Supreme  Court  was  called  upon  to 
bear  with  equanimity  the  disapproval  of  its 
opinion  by  the  same  eminent  legal  authority. 
This  court  submitted  gracefully  and  in  si- 
lence both  to  the  approval  of  its  decision  by 
Judge  Fite  and  Its  disapproval  by  the  Su- 
preme Court  Suppose  that,  when  the  Su- 
preme Court  rendered  its  opinion  contrary  to 
the  views  of  this  court,  the  judges  of  this 
court  had  at  once,  rushed  into  the  newspa- 
pers, and  charged  the  highest  court  in  the 
state  with  "a  pitiful  misconception  and  mis- 
construction of  the  record,"  with  a  desire  not 
to  render  a  proper  decision,  and  that  it  had 
failed  to  give  its  "real  reason"  for  differing 
from  this  court,  and  from  the  Supreme  Court 
of  the  United  States  and  Judge  Fite;  that 
"the  truth"  was  that  the  Supreme  Court  did 
not  want  the  prohibition  law  enforced,  but 
favored  the  sale  of  liquor  in  the  state,  and 
wanted  to  give  the  whisky  dealers  free  li- 
cense to  send  into  the  state  circulars  solicit- 
ing orders  for  the  sale  of  intoxicating  liq- 
uors, and  thus  make  of  no  effect  the  law  of 
this  state — would  not  every  intelligent  and 
law-abiding  citizen  of  Georgia  have  denounc- 
ed this  action  of  the  judges  of  the  Court  of 
Appeals  as  a  most  flagrant  contempt  and 
gross  libel  upon  the  Judicial  integrity  of  the 
judges  of  the  Supreme  Court?  Could  there 
have  been  found  in  all  the  broad  limits  ol 
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Georgia  an  apologist  for  sach  an  Inexcus- 
able attack  on  the  dignity  and  probity  of  the 
Supreme  Court?  And  yet  this  would  not 
have  been  as  aggravated  an  offense  as  Judge 
Plte's  attack  upon  the  decision  of  tl^s  court 
In  the  McCullough  Case;  for  he  charged  all 
this,  adding  to  this  great  wrong  the  unspeak- 
able calumny  that  the  members  of  this  court 
suppressed  their  "real  reason**  because  they 
"don*t  believe  that  a  negro  should  be  pun- 
ished 20  years  In  the  penitentiary  for  an  as- 
sault to  rape  on  the  wife  of  a  humble 
farmer." 

The  respondent  says  in  his  answer,  that 
he  was  Jesting  when  he  charged  that  this 
court  frequently  reversed,  with  great  com- 
placency, the  Supreme  Court  On  the  as- 
sumption that  the  respondent  knew  the  rela- 
tive jurisdiction  of  the  two  courts,  the  state- 
ment can  only  be  construed  as  a  direct  In- 
tentional charge  that  the  Judges  of  this 
court  found  pleasant  satisfaction  In  the  vio- 
lation of  their  official  oaths  by  frequently 
reversing  the  Supreme  Court ;  and  it  is  cer- 
tainly too  great  a  tax  on  the  credulity  of 
this  court  to  accept  as  a  Jest  any  portion  of 
this  most  scurrilous  article. 

In  the  conclusion  of  his  unwarranted  at- 
tack, the  respondent  uses  the  following  lan- 
guage, referring  to  the  reversals  in  the  Mc- 
Cullough Case:  "The  real  reason  for  the  re- 
versals has  never  been  given.  The  truth  Is 
that  the  Court  of  Appeals  don't  believe  that 
a  negro  should  be  punished  20  years  In  the 
penitentiary  for  an  assault  to  rape  on  the 
wife  of  a  humble  farmer;  but  I  put  them 
on  notice  that  I  do  not  agree  with  them.'*  It 
would  be  impossible  to  express  In  language 
a  more  vicious  and  flagrant  contempt  of  the 
Judges  of  this  court  in  their  Judicial  capac- 
ity, and  also  a  grosser  and  more  defamatory 
libel  against  the  Judges  as  individuals.  He 
charges  the  court  with  Judicial  deception  in 
suppressing  the  "real  reason"  for  the  de- 
cisions, and  In  giving  false  reasona  No 
greater  reflection  could  be  made  against  a 
Judge  than  the  charge  that  he  suppresses  the 
truth  and  perverts  the  facts  In  his  opinions; 
that  he  prostitutes  his  high  trust  to  promote 
the  cause  of  falsehood  and  injustice,  Instead 
of  truth  and  Justice;  and  that  in  this  case 
this  great  Judicial  crime  was  committed  by 
the  Judges  of  this  court  because  they  "don't 
believe  that  a  negro  should  be  punished  20 
years  in  the  penitentiary  for  an  assault  to 
rape  on  the  wife  of  a  humble  farmer."  We 
ask  every  honest,  fiilr-minded  man  In  Georgia 
to  consider  the  outrage  and  Insult  to  South- 
em  character  and  manhood  expressed  and 
implied  by  this  languaga  Did  the  respond- 
ent expect  any  man  of  character  and  intel- 
ligence to  believe  the  charge?  Did  he  believe 
tt  himself?  Did  he  believe  that  three  men 
honored  by  the  people  with  seats  on  this  high 
tribunal,  Southern  men,  descendants  of 
Southern  men  and  women,  true  in  every  flber 
of  their  being  and  every  pulsation  of  their 


hearts  to  the  land  of  their  birth  and  the 
memory  of  their  ancestors,  should  be  so  low 
and  degraded  as  Judges  as  to  be  willing  to 
commit  Judicial  perjury  because  as  individ- 
uals they  "don't  believe  that  a  negro  should 
be  punished  20  years  in  the  penitentiary  for 
an  assault  to  rape  on  the  wife  of  a  humble 
firmer"? 

What  wicked  and  vldous  purpose  Inspired 
the  deliberate  writing  and  publishing  of  so 
false  and  foul  a  slander  of  men  who,  as  in- 
dividuals, had  always  entertained  friendly 
sentiments  for  the  respondent,  and  who  as 
Judges  have  never  intentionally  made  any  un- 
kind criticism  of  his  Judicial  conduct?  In 
his  answer  the  respondent  states  that  this 
offensive  statement  was  meant  as  an  expres- 
sion of  his  opinion,  and  was  intended  as  ap- 
plicable alone  to  the  McCullough  Case.  This 
explanation^  If  true,  does  not  extract  the 
poison.  But  the  meaning  intended  must  be 
Judged  by  the  language  used.  The  language 
deliberately  used  does  not  bear  the  construc- 
tion that  it  was  simply  an  opinion  and  only 
applicable  to  the  particular  case.  "The  real 
reason  for  the  reversals  has  never  been  giv- 
en. The  truth  Is  [not  "my  opinion  Is"]  that 
the  Court  of  Appeals  don*t  believe  that  a 
negro  [not  merely  this  negro,  but  any  negro] 
should  be  punished  20  years  in  the  peniten- 
tiary for  an  assault  to  rape  on  the  wifo  of 
a  humble  farmer."  The  utter  insincerity  of 
the  attempted  explanation  of  his  language 
is  emphasized  by  the  t&ct  that  this  court  had 
overruled  the  defendant's  exception  to  the 
sentence,  and  declined  to  hold  that  it  was  ex- 
cessive. 

It  is  perfectly  manifest  that  the  respondent 
had  two  purposes  in  making  the  statement — 
to  inflame  race  passion,  and  to  excite  the 
prejudice  of  one  class  against  the  Judges  of 
this  court.  Both  purposes  are  vicious  and 
shameful  to  the  last  degree,  and  deserve  the 
Indignant  condenmation  of  every  true  man, 
especially  when  such  appeals  are  made  for 
such  wicked  purposes  by  one  holding  a  high 
Judicial  office.  There  is  nothing  in  the  tSLCta 
of  the  McCullough  Case  to  Justify  or  palliate 
the  tirade  of  abuse  and  contempt  written 
and  published  against  the  court  by  the  re- 
spondent The  most  Inexcusable  feature  of 
the  respondent's  conduct  is  his  efforts  to 
arouse  race  passion  and  prejudice  against  the 
court  by  endeavoring  to  mislead  the  public 
into  thinking  that  the  case  was  (me  of  a  bru- 
tal, violent,  outrageous  assault  to  rape  by  a 
negro  on  a  white  woman. 

The  vivid  imagination  of  counsel  gives 
lurid  pictures  of  the  respondent  holding  back 
an  outraged  populace  to  keep  them  from 
wreaking  upon  the  negro  speedy  and  lawless 
vengeanca  The  picture  is  slightly  overdrawn 
and  does  rank  injustice  to  the  good  people  of 
Gk>rdon  county.  Instead  of  there  being  a 
lawless  mob  at  the  trial,  the  record  discloses 
that  many  of  the  good  white  citizens  of  Gor- 
don county,  men  and  women*  came  as  wit- 
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uesses  and  bore  testimony  to  the  negro's  ex- 
ceptional good  character  from  his  youth,  and 
that,  instead  of  being  eager  to  punish,  a  jury 
of  12  men  were  most  reluctant  to  find  him 
guilty,  hesitating  for  15  hours  before  doing 
so.  Is  it  conceiyable  that  the  jury  would 
have  hesitated  so  long,  but  for  a  grave  doubt 
of  the  guilt  of  the  accused?  Would  the  jury 
have  been  out  a  longer  time  than  was  neces- 
sary to  write  the  verdict,  if  there  had  not 
been  on  their  minds  serious  doubts  of  any 
felonious  intent?  Indeed,  there  is  much  in 
the  evidence  to  justify  doubt  of  the  negro's 
guilt  The  evidence  of  the  good  woman  her- 
self, most  strongly  weighed  against  the  ne- 
gro, leaves  in  grave  doubt  his  felonious  in- 
tent According  to  her  testimony,  he  was 
shucking  com  near  where  she  was  milking, 
and  there  were  several  kittens  near  by,  in 
the  crib,  behind  a  plank  partition  three  or 
four  feet  high,  and  she  went  to  the  kittens 
to  give  them  some  milk.  She  testified:  "I 
asked  Jerry  [the  defendant]  if  he  had  seen 
what  a  fine  lot  of  kittens  we  had,  while  I 
was  milking.  *  *  *  At  that  time  he  had 
not  seen  them.  ♦  ♦  •  i  came  out  from 
where  I  was  milking,  and  went  into  the  place 
where  the  kittens  were.  ♦  ♦  ♦  While  I 
was  stooping  over  to  pour  the  milk,  the 
defendant  came  in.  ♦  ♦  ♦  When  I  stoop- 
ed over,  the  defendant  came  in  and  put  both 
of  his  hands  on  me,  one  on  my  shoulder  and 
one  on  my  side.  I  told  him  then  to  get  out 
of  there,  or  I  would  knock  him  out  He 
said,  'I  ain't  going  to  hurt  you.*  When  I 
told  him  to  stop,  he  kind  of  stepped  back 
and  didn't  try  to  do  anything  after  that." 
If  his  brutal  passions  had  been  aroused,  and 
he  intended  a  felonious  assault,  why  did  he 
not  take  hold  of  her  with  violence?  Why 
did  he  not  continue  the  assault?  Why  did 
he  immediately  desist  on  show  of  indigna- 
tion? He  had  no  reason  to  expect  that  she 
would  not  be  indignant  If  he  had  the  in- 
tent charged,  there  was  nothing  to  prevent 
him  from  at  least  malUng  an  effort  to  ac- 
complish his  purpose,  except  a  weak  and  de- 
fenseless woman.  This  was  not  the  conduct 
of  a  brute  inflamed  by  lust,  with  his  intended 
and  helpless  victim  at  his  mercy.  She  or- 
dered him  to  leave  the  place,  and  told  him 
she  intended  to  tell  her  husband  of  his  con- 
duct Notwithstanding  the  order  and  the 
threat  he  went  to  his  home  on  the  premises, 
near  the  house  In  which  she  and  her  hus- 
band resided,  remained  there  all  night  and 
was  found  in  the  yard  next  morning  by  the 
arresting  officer,  quietly  playing  with  a  pet 
squirrel. 

Did  this  conduct  show  consciousness  of 
guilt?  Did  it  not  tend  to  corroborate  his 
statement  that  he  meant  no  harm,  but  that, 
in  passing  her  to  look  at  the  kittens,  after 
she  had  asked  him  if  he  had  seen  them,  he 
accidentally  brushed  against  her  arm,  and  at 
once  disclaimed  any  Improper  purpose?  Is 
It  conceivable  that  a  negro  who  has  com- 
mitted a  felonious  assault  upon  a  white  man's 


wife,  and  who  knowg  that  the  husband  will 
be  told  of  it,  with  the  certainty  that  the 
outraged  husband  will  speedily,  and  probably 
to  the  extent  of  killing,  avenge  the  wrong, 
will  nevertheless  go  to  his  home  near  by,  on 
the  husband's  premises,  and  remain  there 
all  night  and  the  next  morning  be  found 
quietly  playing  in  the  back  yard?  Would 
not  the  criminal  flee  from  just,  certain,  and 
speedy  punishment?  Was  not  a  conscious- 
ness of  innocence  strongly  shown  by  the  am* 
duct  of  this  negro?  And  while  the  woman 
was  naturally  and  justly  Indlgnan  at  what 
she  thought  was  an  assault,  yet  her  conduct 
immediately  thereafter  shows  that  she  her* 
self  did  not  believe  the  negro  Intended  a 
felonious  assault  She  did  not  seek  safety* 
in  immediate  flight  to  the  house  of  a  near-by 
neighbor.  Alone  on  the  lot  with  the  negro 
and  two  small  children,  she  remained  there 
for  a  while.  She  talked  to  a  white  girl  ac- 
quaintance immediately  after  the  occurrenoe» 
exhibiting  not  the  slightest  exdt^n^it  or 
nervousness,  and,  when  she  finally  went  to 
visit  a  neighbor,  a  fdend  of  her  own  sex,  she 
not  only  showed  no  Indication  of  excitement 
or  nervousness,  but  did  not,  in  a  conversa- 
tion of  two  hours,  even  mention  the  incident 
Nor  was  the  conduct  of  the  husband,  when 
told  of  the  incident,  such  as  to  indicate  that 
he  regarded  his  wife  as  having  been  the  vic- 
tim of  a  criminal  assault  He  did  not  seek 
out  the  negro,  that  night  but  gave  him  every 
opportunity  to  escape,  and  the  next  morning 
did  not  go  with  the  arresting  party,  but, 
when  the  negro  was  in  custody,  went  to  his 
cabin  and  took  possession  of  his  **pig  and 
heifer.*'  It  is  perfectly  evident  from  the 
conduct  of  the  husband  that  his  wife's  state- 
ment did  not  convince  him  of  an  Intent  to 
commit  a  felonious  assault  Indeed,  there 
was  some  evidence  that  the  husband  had 
stated  to  a  neighbor  that  in  liis  opinion  no 
such  assault  was  intended. 

Now,  let  it  be  understood  that  in  what 
is  here  said  there  is  not  the  slightest  par- 
pose  to  discredit  the  evidence  of  the  good 
woman  in  this  case.  It  is  only  for  the  pur- 
pose of  showing  that,  admitting  the  truth  of 
everything  she  stated,  viewed  in  the  light  of 
her  own  subsequent  conduct  and  that  of  her 
husband,  and  especially  that  of  the  negro, 
and  the  reluctance  of  the  jury  to  convict 
there  seems  grave  doubt  of  the  guilt  of  the 
accused  of  any  offense  greater  than  assault 
and  battery,  which  may  be  committed  by 
the  placing  of  hands,  however  lightly,  upon 
a  woman  without  her  omsent 

Taking  advantage  of  the  character  of  the 
charge,  and  the  sensitive  feeling  of  our 
people  on  the  subject  (with  which  the  mem- 
bers of  this  court  are  In  most  thorough  sym- 
pathy and  accord),  and  withholding  the  facts 
of  the  case,  the  respondent  endeavors  most 
unjustly,  in  the  newspaper  article  in  ques- 
tion, to  excite  race  prejudice  and  indigna- 
tion against  this  court    This  vicious  purpose 
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of  the  original  article  is  farther  manifested 
by  the  published  article  of  October  8th,  in 
which  the  respondent  says:  'The  Court  of 
Appeals,    *    ^    *    in  ifieir  zeal  for  the  ne- 


plainly  contemptuomi  and  grossly  libelous, 
the  court  passed  by  without  notice. 

The  second  reversal,  which  was  the  prov- 
ocation for  the  article  now  under  consider- 


ifro,  or  for  somethino  else,  «  •  •  have '  ation,  was  based  upon  three  errors  of  law, 
rendered  a  decision  which  should  not  stand.'*  j  which,  in  view  of  the  doubtful  character  of 
We  leave  this  statement,  without  comment,  the  evidence  and  the  great  reluctance  of  the 
to  the  judgment  of  all  honorable  and  high-  Jury  to  convict,  in  our  opinion  entitled  the 
minded  men.  ;  accused  to  another  trial    These  three  ques- 

I  yield  to  no  man  in  my  loyalty  to  the  tlons  are  stated  in  the  headnotes  prepared  by 
blood  and  traditions  of  my  own  race^  but,  Judge  Pottle  for  the  court  One  of  these  is 
in  the  performance  of  my  high  and  solemn  as  follows:  "On  account  of  difTerence  in 
duties  as  a  judge,  I  recognize  but  one  master,  race,  and  social  customs  founded  thereon, 
the  law,  and  I  hear  but  one  voice,  justice; '  juries  are  permitted  to  infer  that  a  negro 
and  no  sentiment,  however  sacred,  can  lead  man  who  assaulted  a  white  woman  did  not 
me,  as  a  judge,  to  deprive  any  man,  what-  expect  her  to  yield  to  his  embraces  without 
ever  his  color  or  condition,  or  however  hum-  the  use  of  force  sufficient  to  overpower  her 
ble  his  position,  of  the  equal  protection  of  the ;  wllL  Based  upon  the  same  social  conditions 
law  and  of  that  justice  to  which  I  think  he '  and  the  characteristics  of  the  negro  race,  an 
Is  entitled.  The  oath  I  took  when  I  assumed  inference  may  also  arise  that  a  negro  man, 
the  great  trust  of  this  high  office:  '^I  will  consciously  guilty  of  an  attempt  to  commit 
administer  justice  without  respect  to  person,  \  a  rape  upon  a  white  woman,  would  not  qulet- 
and  do  equal  rights  to  the  poor  and  the '  ly  spend  a  night  and  a  portion  of  the  next 
rich" — ^was  to  me  no  meaningless  formality. '  day  in  a  house  on  the  farm  of  the  husband 
I  consecrated  myself  to  a  sacred  observance  of  the  woman,  in  close  proximity  to  his  neigh- 
of  that  solemn  obligation.  And  in  the  ooo-  bors  and  friends,  without  exhibiting  some 
scientious  performance  of  the  high  trust,  symptoms  of  fear  or  excitement  Proof  that 
adopting  the  language  of  a  great  English  he  did  these  things,  and  that  he  openly  acted 
judge:  "The  lies  of  calumny  carry  no  terror  In  a  manner  to  Indicate  no  consciousness  of 
to  me.  I  will  not  avoid  doing  what  I  think  guilt,  is  admissible  upon  his  trial  for  assault 
Is  right;  though  it  should  draw  on  me  the '  with  intent  to  rape,  to  be  considered  by  the 
whole  artillery  of  libels — all  that  falsehood  -  jury,  in  connection  with  other  facts  and  cir- 
and  malice  can  invent,  or  the  credulity  of  a '  cumstances  in  the  case  upon  the  question  of 
deluded  pc^ulace  can  swallow.*'  { felonious  intent"    In  the  light  of  the  evidence 

If  the  facts  of  the  McOnllough  Case  did  heretofore  given,  can  there  be  any  donbt  of 
not  justify  the  respondent  in  his  tirade  of  the  justness  or  soundness  of  this  ruling?  An- 
abuse  and  unjust  accusation,  neither  is  jus- 1  other  ground  for  the  reversal  is  indicated  by 
tiflcation  or  excuse  therefor  to  be  found  in  |  the  following  headnote:  "The  motives  which 
either  one  of  the  decisions  reversing  the  judg-   lie  at  the  foundation  of  a  criminal  prosecu- 


ments  of  the  trial  judge  in  that  case.  In  nei- 
ther decision  was  there  the  slightest  inten- 
tionally unkind  reflection  upon  him.  The  first 
reversal  was  based  upon  the  express  rulings 


tion  may  always  be  inquired  into  for  the 
purpose  of  illustrating  the  bona  fides  of  the 
prosecution.  Sayings  of  the  prosecutor 
which,  if  true,  indicate  that  the  prosecution 


of  the  Supreme  Court  in  many  cases  that  th^  ,  is  Instituted  in  bad  faith,  and  which  also 
right  to  poll  a  jury  was  a  legal  right,  to  be  affect  the  credibility  of  his  testimony,  are 
exercised  before  passing  sentence,  and  that  admissible  In  evidence."  Can  either  lawyer 
a  deprivation  of  this  right  demanded  the  or  layman  question  the  soundness  of  this 
grant  of  another  trial.  Robinson  v.  State,  ruling?  Further:  This  court  held  that  the 
109  Oa.  606,  84  S.  E.  1017.  And  it  was  not  Inference  of  felonious  intent,  which  it  is  held, 
denied  that  the  trial  Judge,  in  passing  sen-  i  in  view  of  the  difference  in  race  between  the 
tence  Immediately  after  the  verdict  was  read, '  parties,  and  social  customs  founded  thereon, 
deprived  the  accused  of  this  legal  right  This  may  arise  where  a  negro  man  assaults  a 
court  was  compelled,  therefore,  by  Its  oath,  white  woman  (and  as  to  which  the  court 
to  enforce  these  decisions  of  the  Supreme  \  below  charged  the  jury),  is  not  conclusive. 
Court  If  the  evidence  had  demanded  the !  and  that  the  court  below  erred  in  refusing 
verdict  we  would  have  regarded  this  error  [  to  give  instructions  to  the  jury  to  the  effect 
of  law  as  harmless ;  but  in  view  of  the ,  that  (even  if  the  accused  at  first  acted  with 
serious  doubt  as  to  the  felonious  intent  lustful  motive),  if  he  intended  to  desist  as 
shown,  not  only  by  the  evidence,  but  by  the  |  soon  as  he  found  that  the  woman  would  not 
long  hesitation  of  the  jury  to  convict  the .  consent  he  would  not  be  guilty  of  assault 
ends  of  justice  required  that  every  legal  right  with  intent  to  rape,  and  that  one  of  the  es- 
should  be  given  the  accused.  For  this  deci-  sentlal  elements  of  assault  with  intent  to 
sion,  containing  not  one  intentionally  unkind ;  rape  is  "a  purpose  to  carry  into  effect  the 
or  disrespectful  word,  this  court  was  taken  |  intent  with  force  and  against  the  consent 
to  task  by  the  respondent  in  a  most  unjust  of  the  female."  The  instructions  requested 
and  unfair  article,  published  in  the  Atlanta  |  were  especially  pertinent  in  view  of  the  tes- 
Constitution,  even  before  the  opinion  of  the ,  timony  of  the  woman  herself  that  the  negro 
court  was  read  by  him.    This  article,  while  Immediately  desisted  and  disclaimed  any  crlm- 
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inal  intent,  when  she  showed  Indignation 
and  resentment,  and  of  the  subsequent  con- 
duct of  the  negro  tending  to  show  the  ab- 
sence of  felonious  intent,  and  corroborative 
of  his  statement  that  the  occurrence  was 
accidental.  In  ruling  as  we  did  as  to  the  re- 
fusal of  the  court  below  to  charge  the  jury 
as  requested,  this  court  followed  rulings  of 
the  Supreme  Court,  which  are  cited  in  the 
opinion. 

These  three  rulings  furnish  all  the  appar- 
ent provocation  for  the  outrageous  and  de- 
liberate attack  made  by  the  respondent  upon 
this  court,  and  upon  which  he  bases  his  de- 
mand that  the  decision  be  at  once  recalled, 
under  threat  that  otherwise  the  court  will 
be  abolished.  We  have  gone  into  that  deci- 
sion only  for  the  purpose  of  showing  the 
absolutely  inexcusable  conduct  of  the  re- 
spondent Every  intelligent  man  must  know 
that  whether  the  McCullough  Case  was  right- 
ly or  wrongly  decided  by  this  court  \s  whol- 
ly irrelevant  and  immaterial.  It  is  the  law 
of  the  case,  and  the  trial  judge  is  obliged 
to  recognize  and  follow  it;  if  he  does  not, 
he  disregards  the  obligations  of  his  oath. 
Consider  for  a  moment  how  intolerable  would 
be  the  position  of  the  judges  of  the  appellate 
courts  if,  for  every  reversal,  they  should 
be  subjected  to  unjust  and  libelous  criti- 
cisms in  the  public  press  by  the  judges  of 
the  lower  courts  whose  decisions  were  re- 
versed. If  such  criticisms  were  held  in  ter- 
rorem  over  the  beads  of  appellate  judges,  it 
would  be  impossible  for  them  to  exercise 
that  calm,  impartial,  impersonal  judgment  so 
necessary  to  the  just  and  proper  decision  of 
cases.  And  if  this  procedure  were  tolerated, 
the  people  would  soon  lose  all  respect  for 
the  judgments  of  the  higher  courts  and  for 
the  judiciary.  Fortunately,  public  criticism 
by  a  trial  judge  of  decisions  reversing  his 
judgments  has,  as  a  rule,  been  regarded  by 
judges  as  not  only  repugnant  to  every  senti- 
ment of  judicial  comity,  but  Improper  from 
every  standpoint  The  judges  have  the  right 
to  differ  from  the  legal  conclusions  of  the 
reviewing  courts,  and  to  express  in  appro- 
priate language  adverse  views;  but  a  sense 
of  propriety,  and  respect  for  the  judicial 
office,  prevent  the  exercise  of  the  right  in  an 
offensive  manner.  The  respondent  has  the 
unique  distinction  of  being  the  only  trial 
judge  in  Georgia  who  has  ever  resorted 
to  libelous  and  contemptuous  publications 
against  the  appellate  courts  for  the  exercise 
by  them  in  a  respectful  manner  of  their  duty 
under  the  Oonstitution.  He  will  probably 
never  have  any  judge  to  contest  with  him 
the  exceptional  role  of  apparently  taking 
pleasure  In  resorting  to  the  newspapers  for 
the  purpose  of  tearing  down  the  reputation 
and  character  of  his  judicial  brethren. 

[6]  The  respondent,  in  his  answer,  claims 
that  in  the  publication  of  the  article  he  was 
within  the  privilege  of  freedom  of  speech 
and  of  the  press  guaranteed  by  the  Con- 
stitution of  the  state.    This  great  privilege 


of  freedom  was  never  Intended  as  a  refage 
for  the  contemner,  the  slanderer,  and  the 
libeler.  "Any  person  may  speak,  write  and 
publish  his  sentiments  on  all  subjects,  hdnff 
responsible  for  the  abuse  of  that  Uberty." 
BiU  of  Rights  (Civil  Code,  |  6371).  But,  in 
all  republican  governments,  character,  both 
private  and  public,  has  always  been  regard- 
ed as  the  most  valuable  asset  of  the  man  and 
the  official;  and  everywhere  in  civilized  com- 
munities contempt  of  courts  and  slander  and 
libel  of  individuals  or  of  public  servants, 
have  been  regarded  as  an  abuse  of  the  free- 
dom of  the  press  or  of  speech.  The  press 
can  be  free,  and  men  can  freely  speak  and 
write,  without  indulgence  in  libel  or  slander. 
The  utmost  latitude  should  be  allowed  for 
fair,  full,  and  free  review  by  the  press  and 
individuals  of  decisions  of  the  courts.  Just 
criticism  may  assail  the  opinions,  expose 
the  fallacies,  and  warn  of  the  errors.  The 
opinions  of  courts  are  not  solemn  edicts  to 
be  blindly  assented  to,  but  are  subject  to 
calm  and  fearless  strictures;  and  all  right- 
minded  judges  invite,  indeed  welcome,  such 
criticisms.  The  article  by  the  respondent  is 
not  of  this  character  of  criticism.  It  Is 
scandalous  in  tone  and  spirit  It  falsely  im- 
pugns the  integrity  of  the  judges  of  this 
court  It  is  willfully  designed  to  excite  prej- 
udice and  passion  against  the  court  It 
charges  directly  and  by  base  insinuation 
criminal  judicial  action.  It  Is,  in  short  a 
most  flagrant  contempt  without  one  circum- 
stance to  paUiate  its  enormity  or  to  save  it 
from  the  condemnation  of  all  honorable^ 
fair-minded  men.  If  what  is  said  and  Im- 
plied in  the  article  were  true,  the  judges  of 
this  court  should  be  stripped  of  the  judi- 
cial ermine  in  which  they  have  been  clothed 
by  the  confidence  of  the  people.  If  what  has 
been  written  and  published  is  not  true,  pos- 
sessing not  even  a  semblance  of  truth,  the 
writer  and  publisher  should  be  stripped  by 
an  Indignant  people  of  the  judicial  robe 
which  he  has  dragged  through  the  mire  ot 
personal  venom,  injustice,  and  slander.  It 
is  not  a  question  of  the  abolition  of  courts, 
but  a  question  of  the  abolition  of  Judges.* 
We  put  the  issue  squarely  up  to  the  great 
body  of  the  people  who  have  established 
these  institutions  of  law  and  justice,  clothed 
them  with  dignity  and  power,  elected  men 
to  serve  them  as  their  Judicial  agents,  and 
who  will  never  fail  in  the  long  run  to  dis- 
tinguish between  right  and  wrong,  between 
the  true  and  the  false,  between  the  faith- 
ful and  the  faithless  servants,  and  who 
have  no  patience  with  injustice  and  slander, 
or  with  those  who  find  delight  in  doing  injus- 
tice and  inflicting  wrong. 

If  this  opinion  is  long,  our  excuse  is  the 
vital  importance  of  the  subject  to  the  ad- 
ministration of  Justice  in  the  state  and  the 
priceless  possession  of  judicial  honor  and  In- 
tegrity.^ If  the  writer  sometimes  uses  lan- 
guage unbefitting  calmness  and  dignity  of 
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Judicial  expression,  be  begs  tbe  utmost  in- 
dulgence and  cbarity  of  the  peopla  In  be- 
coming a  judge  he  did  not  cease  to  be  a  man ; 
and  in  defending  the  honor  of  the  Judge,  so 
Inexcusably  and  unjustly  assailed,  he  could 
not  at  all  times  fully  restrain  the  indigna- 
tion of  the  man. 

[7]  What  ought  the  punishment  to  be? 
The  disclaimer  attempted  by  the  answer  pre- 
sents no  circumstance  of  mitigation.  There 
is  no  apology  for  the  wrong,  and  no  retrac- 
tion of  the  offense.  Learned  counsel  for  the 
resi)ondent  say  that  the  disclaimer  of  intend- 
ed reflection  on  the  court  is  not  traversed 
and  should  therefore  be  accepted.  Every 
word  in  tliis  published  article  is  a  complete 
traverse  of  the  truth  of  the  respondent's  dis- 
claimer—that he  did  not  intend  **to  In  any 
manner  reflect  upon  the  Judicial  integrity  of 
this  court"  We  are  admonished  by  distin- 
guished counsel  that  we  should  be  conserva- 
tive, that  it  is  a  very  serious  matter  to  cite 
a  Judge  before  a  court  and  punish  him  for 
contempt,  and  that  the  present  is  the  only 
occasion  where  such  a  proceeding  has  ever 
been  instituted.  This  is  to  the  credit  and 
honor  of  the  Judiciary,  and  we  sincerely 
trust  that  it  will  remain  as  the  only  instance 
In  this  state  where  a  Judge  has  so  far  for- 
gotten the  proprieties  6f  his  ofl^ce  and  that 
justice  and  fair  treatment  due  to  his  breth- 
ren of  the  bench.  This  offensive  article  is 
not  the  temporary  ebullition  of  a  lawyer 
who  has  lost  his  cause.  It  is  not  the  sen- 
sational report  of  a  Judicial  proceeding  made 
by  a  newspaper  reporter,  which,  without 
malice,  is  intended  to  attract  the  attention 
of  the  public.  It  is  not  the  thoughtless  ex- 
pression of  the  citizen,  in  ignorance  of  the 
law  or  the  facts.  It  is  the  deliberate  prep- 
aration, writing,  and  publication  of  a  most 
scandalous  article  by  a  Judge,  thoroughly 
cognizant  of  the  respect  due  to  courts,  as 
manifested  in  his  own  repeated  acts  when 
the  dignity  of  his  own  court,  as  he  thought, 
was  involved.  These  facts  greatly  aggravate 
his  offense.  Our  power  to  punish  is  limited 
by  the  statute.  We  have  great  respect  for 
the  oflftce  which  the  respondent  occupies  and 
for  the  people  who  have  so  highly  honored 
faim  for  years.  For  these  reasons,  while  we 
think  his  offense  is  so  flagrant  and  so  inex- 
cusable that  a  Jail  sentence  would  be  richly 
deserved,  we  will  content  ourselves  with  im- 
posing a  fine. 

In  conclusion  the  Judges  of  this  court  rec- 
ognize that  the  friction  between  them  and 
the  respondent  as  Judge  of  the  superior  court 
Is  to  be  profoundly  regretted.  This  condi- 
tion is  not  Justly  chargeable  to  anything 
done  by  this  court  The  court  simply  exer- 
cised in  an  orderly,  respectful,  and  kindly 
manner  its  solemn  duty  under  the  Constitu- 
tion. For  this  it  has  been  bitterly  and  un- 
justly assailed,  its  motives  impugned*  and 
persistent  efforts  made  to   bring  its  Judg- 


ments into  contempt  There  is  no  possible 
excuse  for  this  condition.  This  court  has, 
under  great  provocation,  submitted  in  si- 
lence, and  acts  now  only  because  impelled  to 
do  so  from  a  high  sense  of  ofllcial  duty. 
The  writer  has  the  highest  regard  and  re- 
spect for  the  trial  Judges  of  Georgia.  He 
has  never  approached  the  consideration  of  a 
record  in  a  case  brought  up  for  review  with- 
out the  profoundest  distrust  of  his  own 
learning  and  ability,  and,  without  the  as- 
sistance of  erudite  and  conscientious  attor- 
neys for  the  litigants,  and  conferences  with 
his  associates,  he  would  be  unwilling  to  rely 
upon  the  conclusions  of  his  own  Judgment 
And  those  who  know  him  will  not  doubt  the 
utmost  sincerity  of  his  deep  personal  regret 
at  the  unseemly  controversy  so  unjustly  forc- 
ed upon  the  court  of  which  he  is  a  member. 
In  my  oflAcial  relations  with  my  colaborers 
in  the  cause  of  law  and  Justice,  I  have  ever 
striven  to  follow  the  light  of  the  Golden 
Rule:  ''Do  unto  others  as  ye  would  that  oth* 
ers  should  do  unto  you."  I  trust  that  I  may 
be  pardoned  for  commending  to  the  respond- 
ent, my  brother  judge,  the  practice  of  this 
gentle  and  charitable  precept  "In  so  doing, 
life  will  be  sweeter,  the  world  will  be  better, 
and  the  faults  of  our  neighbors  (including 
those  of  our  brother  Judges)  will  not  appear 
so  unpardonable." 

POTTLE,  J.  (concurring).  The  issues  pre- 
sented by  the  rule  and  answer  in  this  case 
are  of  the  utmost  moment — indeed,  they  are 
of  graver  importance  than  any  other  ques- 
tions with  which  this  court  has  been  called 
upon  to  deal.  Had  we  consulted  our  per- 
sonal feelings,  we  would  infinitely  have  pre- 
ferred to  take  no  ofilcial  notice  of  the  ar- 
ticle written  by  the  respondent  and  let  his 
conduct  receive  that  censure  which  it  merits 
from  an  enlightened  public  opinion.  Many 
times  have  courts  been  forced  luto  a  trying 
situation  such  as  that  which  now  confronts 
this  court  In  a  similar  case  in  Virginia 
many  years  ago  Judge  Dade  thus  gave  ex- 
pression to  his  own  feelings  upon  the  sub- 
ject: "If  the  Judges,  in  the  discharge  of 
their  official  duties,  could  permit  themselves 
to  be  influenced  by  personal  considerations, 
they  might  deplore  the  occurrence  of  this 
case.  They  cannot  but  feel  it  a  delicate 
and  invidious  task  to  deflne  and  decide  upon 
the  extent  of  their  own  powers,  nor  be  ig- 
norant that  the  Judgment  they  are  called  up- 
on to  render  may  expose  them  on  the  one 
hand  to  the  imputation  of  timidity  and  ir- 
resolution, or  on  the  other  to  that  of  usurpa- 
tion and  tjrranny.  The  verity  of  these  sus- 
picions would  not  be  more  unworthy  of  the 
Judges  than  the  fact  of  their  shrinking  from 
this  question,  because  of  the  consequences 
in  which  themselves  might  be  involved  by 
it  E2very  occasion  of  resort  to  their  extraor- 
dinary powers  should,  without  doubt  be 
carefully  avoided  l^  them,  but,  when  forced 
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upon  them,  should  be  met  In  the  front  with 
deliberation  and  firmness.  And  although  the 
issue  of  the  contest  might  be  to  prove  them 
naked,  powerless,  and  defenseless,  they 
would  yet  prefer  this  to  a  flimsy  panoply  of 
deception,  which  would  be  a  defense  against 
the  weak  only,  until  the  strong  should  please 
to  tear  it  from  their  shoulders.  With  such 
sentiments  they  have  entered  upon  the  con- 
sideration of  this  case,  conscious  that  they 
have  less  at  stake  than  the  public,  and  re- 
gardless of  consequences,  which  could  not 
have  been  averted  without  a  dereliction  of 
duty."  Com.  v.  Dandridge,  4  Va.  414.  Speak- 
ing along  the  same  line.  Lord  Chancellor 
Oottenham  said  in  Charlton's  Case:  "If  I 
consulted  my  own  personal  feelings  upon 
the  subject,  I  should  pass  by  these  [letters] 
as  a  foolish  attempt  at  undue  influence ;  but 
if  I  were  to  adopt  that  course,  I  should  con- 
sider myself  guilty  of  a  very  great  derelic- 
tion of  my  high  duty."  14  Eng.  Ch.  Rep. 
343.  Every  high-minded  judge  must  share 
the  sentiments  expressed  by  those  two  ju- 
rists. Indeed,  I  may  say,  for  my  associates 
as  well  as  for  myself,  that  this  rule  would 
never  have  been  issued  except  from  an  im- 
pelling sense  of  public  duty.  Our  duty  in 
this  case  lies  midway  between  judicial  tyr- 
anny and  judicial  timidity.  If  the  duty  is 
plain  the  consequences  of  its  exercise  are 
of  comparatively  little  moment 

We  cannot  be  deterred  by  the  suggestion 
that  we  are  judges  in  our  own  case,  for  we 
are  following  precedents  handed  down  from 
the  earliest  times,  that  only  the  court  whose 
dignity  is  offended  has  jurisdiction  to  pun- 
ish the  offender.  Moreover,  this  is  not  our 
case.  It  is  the  case  of  the  people,  whose 
servants  and  representatives  we  are.  It 
may  be  granted  that  the  judge  cannot  be 
completely  separated  from  that  intangible 
thing  called  the  court;  but,  when  the  mo- 
tives and  conduct  of  the  judge  are  impugned, 
the  integrity  of  the  court  is  assailed,  the 
administration  of  the  law  Is  embarrassed, 
and  the  law  itself  brought  into  dispute.  The 
people  have  a  right  to  demand  of  the  indi- 
vidual citizen,  not  only  obedience  to  the  law, 
but  proper  respect  and  regard  for  the  au- 
thorities appointed  by  them  to  administer 
the  law.  When  they  either  directly  or 
through  their  representatives  commission 
their  judges,  they  in  effect  say  to  the  indi- 
vidual members  of  society:  'These  servants 
of  ours  must  be  obeyed  and  respected  as  such 
so  long  as  they  are  in  commission,  and  we 
confer  upon  them  full  power  and  authority 
to  compel  that  obedience  and  respect  to  which 
they  are,  as  our  representatives,  entitled." 
No  one  contends  that  judges  are  beyond  fair 
and  respectful  criticism  for  either  personal 

or  oflOlcial  conduct  No  such  contention  would 
be  admissible  in  a  free  government ;  and,  in- 
deed, such  criticism  is  necessary  to  the 
maintenance  of  an  upright  and  unsullied  ju- 
diciary. This  court  was  created  by  the  sov- 
ereign people  for  the  public  weaL    It  is  in- 


compatible with  the  public  Interests  and  In- 
conceivable that  the  people  could  have  in- 
tended that  one  member  of  society  should  be 
permitted,  by  spoken  or  written  language,  or 
by  overt  acts,  to  impair  the  efficiency  of  the 
court  or  destroy  the  usefulness  of  this  agen- 
cy of  the  people,  created  to  aid  in  the  pres- 
ervation of  law  and  order.  The  people  were 
careful  to  insure  the  independence  of  the 
judiciary  by  providing  that  this  department 
of  the  government  should  remain  separate 
and  distinct  from  the  legislative  and  execu- 
tive. And,  as  if  to  emphasize  the  Important 
position  of  the  judiciary,  it  was  expressly 
provided  in  our  Constitution  that  legislative 
acts  in  contravention  of  the  Constitution 
should  be  declared  void  by  this  department 
of  the  government  Civil  Code  1910,  i  6382. 
As  a  further  safeguard  to  the  independence 
of  the  judiciary,  no  judicial  oflBicer  can  be 
held  civilly  liable  for  his  ofllcial  acts,  even 
when  in  excess  of  his  jurisdiction.  Calhoun 
V.  LitUe,  106  Ga.  336,  32  S.  B.  86,  43  L.  B. 
A.  630,  71  Am.  St  Rep.  254.  -The  people^ 
therefore,  are  vitally  Interested  In  the  pres- 
ervation of  the  integrity  of  their  courts  and 
the  maintenance'  of  that  respect  for  consti* 
tuted  authority  so  essential  to  the  perpetua- 
tion of  our  system  of  government  The  ef- 
fect on  the  individual  temporarily  holding 
judicial  ofllce  is  of  small  concern.  An  in- 
sult to  him,  which  is  not  likewise  an  affront 
to  the  people  whom  he  for  the  time  being 
represents,  may  be  passed  unnoticed;  but 
when  corrupt  motives  are  ascribed  to  him 
as  the  basis  for  his  oflBicial  conduct,  and  he 
is  charged  with  violating  his  oath  of  office 
and  with  having  intentionally,  for  base  and 
unworthy  reasons,  rendered  an  Incorrect 
judgment  In  a  case  pending  before  him,  then 
it  is  well  enough  to  inquire  whether  he  ought 
not,  In  his  official  capacity  as  the  represent* 
ative  of  the  people,  to  call  the  wrongdow 
to  account  and  punish  him  for  the  Indignity 
offered,  not  to  the  individual  as  such,  but  to 
the  tribunal  commissioned  by  the  people  to 
administer  the  law  in  their  behalf. 

These  observations  lead  me  to  inquire: 
(1)  Did  this  court  have  jurisdiction  to  issue 
the  rule?  (2)  Is  the  article  written  by  the 
respondent  a  contempt  of  this  court?  (3) 
If  so,  is  the  showing  made  sufficient  to  purg^ 
the  respondent  of  the  contempt? 

1.  There  is  perhaps  no  principle  better 
settled  than  that  all  courts,  at  least  those 
of  superior  Jurisdiction,  have  the  inherent 
power  to  punish  for  contempt,  even  in  the 
absence  of  any  authority  so  to  do  from  the 
legislative  department  of  the  government 
4  mere  casual  inspection  of  the  digests  and 
text-books  will  show  the  unanimity  with 
which  this  proposition  has  been  announced 
from  the  earliest  times.  If  the  court  be 
statutory — that  is,  having  only  legislative 
sanction  for  its  existence — ^its  power  to  de- 
fine and  punish  contempts  may  be  limited 
by  statute.    If,  however,  the  court  be  creat- 
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ed  In  the  Constltntioii,  by  the  direct  Banctlon 
of  the  whole  people.  Its  power  in  this  respect 
can  be  limited  only  by  its  creator.  Upon 
this  branch  of  the  case,  therefore,  I  need 
only  inquire  whether  any  limitation  has  been 
placed  by  the  Constitution  upon  the  power 
of  this  court  to  define  and  punish  contempts, 
lliat  instrument  declares  that  '*the  power  of 
the  courts  to  punish  for  contempts  shall  be 
limited  by  legislatire  acts."  CMl  Code  1910, 
I  6876.  The  General  Assembly  has  declared 
that  the  power  of  the  several  courts  in  this 
state  to  inflict  summary  punishment  for  con- 
tempt shall  not  extend  to  any  cases  except 
''the  misbehavior  of  any  person  or  persons 
in  the  presence  of  said  courts  or  so  near 
thereto  as  to  obstruct  the  administration  of 
Justice,  the  misbehavior  of  any  of  the  officers 
of  said  court  in  their  official  transactions, 
and  the  disobedience  or  resistance  by  any 
officer  of  said  courts,  party,  juror,  witness, 
or  other  person  or  persons  to  any  lawful 
writ,  process,  order,  rule,  decree,  or  command 
of  the  said  courts."  Olvil  Code  1910,  i  4648. 
If  this  section  of  the  Code  is  binding  upon 
this  court  as  a  proper  execution  of  the  con- 
stitutional  mandate,  then  the  respondent  is 
not  in  contempt  and  cannot  be  punished. 
Indeed,  under  a  literal  interpretation  of  this 
section,  one  might  threaten  or  even  assault 
a  judge  off  the  bench  to  compel  the  roidition 
of  a  particular  decision  in  a  pending  cause, 
he  might  publicly  abuse  and  Insult  a  magis- 
trate to  coerce  a  decision,  or  In  revenge  for 
one  already  rendered,  and  yet  not  be  in  con- 
tempt, provided  only  that  the  wrongful  con- 
duct be  not  in  court  or  so  near  thereto  as 
to  obstruct  the  administration  of  justice. 
If  this  were  true,  deplorable  indeed  would 
be  the  condition  of  our  courts,  and  no  fear- 
less and  impartial  man  could  afford  to  seek 
or  hold  judicial  office.  Fortunately  for  the 
public  and  for  the  orderly  administration  of 
law  and  justice,  the  Supreme  Court  of  this 
state  has  expressly  declared  that  the  consti- 
tutional provision  above  quoted  conferred  au- 
thority upon  the  General  Assembly  to  limit 
the  punishment  for  contempt  which  a  court 
created  by  the  Constitution  might  Impose, 
but  did  not  grant  the  right  to  take  away 
from  such  a  court  the  Inherent  power  to 
define  contempts  and  punish  therefor,  within 
the  statutory  limitations.  Bradley  v.  State, 
111  Ga.  168,  36  S.  E.  680,  60  L.  R.  A.  691, 
78  Am.  St  Rep.  157.  This  decision  was  by 
a  full  bench  of  six  justices  and  was  render- 
ed more  than  12  years  ago.  There  having 
been  no  effort  to  amend  the  Constitution 
since  this  decision,  it  may  be  assumed  that 
the  people  are  satisfied  with  the  construction 
placed  upon  the  Constitution  by  the  Supreme 
Court,  and  that  they  are  willing  for  the 
courts  to  use  the  power,  Inherent  In  them 
under  the  common  law,  for  the  purpose  of 
maintaining  their  independence  and  insuring 
the  fearless  and  In^artial  administration  of 
the  law. 


2.  In  determining  what  is  the  Inherent 
power  of  this  court  in  the  matter  of  con- 
tempts, resort  must  be  had  to  the  common 
and  statute  law  of  England  at  the  time  of 
our  adopting  statute;  fbr  we  are  bound  by 
that  law  as  it  then  existed,  unless  it  be  un- 
sulted  to  our  conditions  or  has  been  changed 
by  our  Constitution,  or  some  valid  statute 
passed  in  pursuance  thereof.  As  has  been 
seen,  there  is  no  such  statute.  In  Mitchum 
V.  States  11  Ga.  615,  631,  Judge  Nisbet,  one 
of  the  purest  judges  who  ever  sat  on  any 
bench,  used  this  language:  "All  courts  have 
power  to  protect  themselves  from  contempts, 
and  Indecency  tn  words  or  sentiments  is  a 
contempt  This  is  a  matter  of  course  tn  the 
courts  of  civilized  communities.  Nor  Is  it 
a  matter  of  form  merely ;  for  no  court  can 
command  from  a  civlllased  public  that  re- 
spect which  Is  necessary  to  an  effiident  ad- 
ministration of  the  law  without  maintaining, 
in  the  business  of  the  court  that  courtesy, 
and  dignity,  and  purity  which  characterize 
the  intercourse  of  gentlemen  in  private  life." 
The  following  appears  in  Oswald  on  Contempt 
of  Court,  p.  9:  "A  court  of  justice  without 
power  to  vindicate  Its  own  dignity,  to  en- 
force obedience  to  its  mandates,  to  protect 
its  officers,  or  to  shield  those  who  are  in- 
trusted to  its  care,  would  be  an  anomaly 
wMch  could  not  be  permitted  to  exist  in  any 
civilized  community.  Without  such  protec- 
tion courts  of  justice  would  soon  lose  their 
hold  upon  the  public  respect,  and  the  main- 
tenance of  law  and  order  would  be  rendered 
impossible.*'  Blackstone  declared  that  con- 
tempts were  of  two  kinds — direct,  those 
which  openly  Insult  or  resist  the  powers  of 
the  courts  or  the  persons  of  the  judges  pre- 
siding there;  or  consequential,  those  which 
"plainly  tend  to  create  an  universal  disre- 
gard of  their  authority."  Among  the  latter 
class  of  contempts  he  mentions  "speaking  or 

writing  contemptuously  of  the  court  or  judg- 
es, acting  in  their  judicial  capacity,  by  print- 
ing false  accounts  (or  even  true  ones  without 
proper  permission)  of  causes  then  depending 
In  judgment,  and  by  anything,  In  short,  that 
demonstrates  a  gross  want  of  that  regard 
and  respect  which  when  once  courts  of  jus- 
tice are  deprived  of,  their  authority  (so  nec- 
essary for  the  good  order  of  the  kingdom) 
is  entirely  lost  among  the  people."  4  Black. 
284,  285.  "A  criminal  contempt  embraces 
all  acts  committed  against  the  majesty  of 
the  law,  and  the  primary  purpose  of  their 
punishment  Is  the  vindication  of  public  au- 
thority." 7  Am.  &  Eag.  Enc.  Law  (2d  Bd.) 
28.  "A  constructive  contempt  Is  an  act  done, 
not  in  the  presence  of  the  court,  but  at  a 
distance,  which  tends  to  belittle,  to  degrade, 
or  to  obstruct,  interrupt,  prevent,  or  em- 
barrass the  administration  of  justice."  9 
Cyc  6.  "To  charge  a  judge  with  injustice 
is  a  grievous  contempt  To  accuse  him  of 
corruption  might  be  a  worse  Insult;  but  a 
charge  of  injustice  is  as  gross  an  Insult  as  can 
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be  Imagined  short  of  that  The  arraignment 
of  the  justice  of  the  judges  is  the  arraign- 
ing the  king's  justice ;  It  is  an  impeachment 
of  his  wisdom  and  goodness  In  the  choice  of 
his  judges,  and  excites  in  the  minds  of  his 
people  a  general  dissatisfaction  with  aQ 
judicial  determinations,  and  indisposes  their 
minds  to  obey  them."  Oswald,  Contempt  of 
Court,  49.  In  a  leading  case,  often  cited  and 
referred  to,  that  of  the  Printer  of  the  St 
James  Evening  Post,  2  Atk.  469,  Lord  Chan- 
cellor Hardwlcke  stated  that  "one  kind  of 
contempt  Is  scandalizing  the  court  Itself." 
A  constructive  contempt  has  been  defined  to 
be  some  act  done,  '*not  In  the  presence  of 
the  court  or  judge,  that  tends  to  obstruct 
the  administration  of  justice,  or  bring  the 
court  or  judge  or  the  administration  of  jus- 
tice into  disrespect"  In  re  Dill,  32  Kan. 
668,  5  Paa  39,  49  Am.  Rep.  505.  Criminal 
contempts  consist  in  "acts  disrespectful  to 
the  court  or  Its  process,  or  obstructing  the 
administration  of  justice  or  tending  to  bring 
the  court  into  disrepute."  Wyatt  v.  People, 
17  Colo.  252  (7),  26  Pac  961.  '*The  right  to 
punish  for  contempts  extends,  not  only  to 
acts  which  directly  and  openly  insult  the  pow- 
ers of  the  court  or  the  persons  of  the  judges, 
but  to  Indirect  and  constructive  contempts, 
which  obstruct  the  process  and  degrade  the 
authority  of  the  court"  Watson  v.  Wil- 
liams, 36  Miss.  331.  These  definitions  serve 
to  illustrate  In  a  general  way  what  has 
been  regarded  as  an  indirect  or  constructive 
criminal  contempt;  that  Is,  conduct  or  lan- 
guage which  tends  to  scandalize  the  court 
Itself  and  bring  It  Into  disreputa  The  def- 
initions proceed  upon  the  idea  that  courts 
are  the  agents  of  the  people,  and  that  con- 
tempts against  the  courts  in  the  administra- 
tion of  the  laws  are  Insults  offered  to  the 
authority  of  the  people  themselves,  and  not 
to  the  agents  of  the  law  whom  they  employ 
in  the  conduct  of  this  branch  of  governmental 
affairs.  When  this  Is  understood,  no  good 
citizen  will  make  the  mistake  of  assuming 
that  in  punishing  for  contempt  the  judge  is 
acting  from  private  motives  to  gratltr  per- 
sonal revenge. 

We  win  proceed  next  to  inquire  how  these 
general  definitions  have  been  applied,  and 
then  see  whether  or  not  the  respondent  Is  in 
contempt  All  the  authorities  are  agreed 
that  It  is  contempt  for  one  to  use  language 
or  be  guilty  of  conduct  which  has  for  its 
purpose  the  Improper  influencing  of  a  court 
in  reference  to  a  decision  in  a  pending  pro- 
ceeding. A  publishing  company  was  held  in 
contempt  for  promulgating  an  article  threat- 
ening the  judges  with  public  odium  and  rep- 
robation if  they  did  not  decide  a  pending 
case  a  certain  way.  State  v.  Bee  Pub.  Co., 
60  Neb.  282,  83  N.  W.  204,  60  L.  R.  A.  195, 
83  Am.  St  Rep.  631.  In  West  Virginia  it 
was  held  that  a  publication  in  a  newspaper 
with  reference  to  a  case  pending  in  the  Su- 
preme Couit  of  that  state,  which  charged 


three  of  the  four  judges  with  attending  a 
political  caucus  more  than  a  year  before 
and  advising  action  out  of  which  the  case 
arose,  and  promising  to  hold  the  action  legal 
and  proper,  and  charged  the  court  with 
agreeing  to  decide  the  case  before  an  ap- 
proaching political  convention  for  political 
purposes,  was  a  contempt  of  court  which 
might  be  summarily  punished.  State  v.  Frew, 
24  W.  Va.  416,  49  Am.  Rep.  257.  In  Mas- 
sachusetts it  was  held  that  the  publica- 
tion of  a  newspaper  article  pending  a  trial 
and  concerning  the  pending  cause,  whidi 
was  calculated  to  prejudice  the  jury  and 
prevent  a  fair  trial,  was  a  criminal  con- 
tempt and  that  the  publishing  company  might 
be  summarily  punished.  Telegram  Newspa- 
per Co.  V.  Com.,  172  Mass.  294,  62  N.  E.  445, 
44  L.  R.  A.  159,  70  Am.  St  Rep.  280.  In  Re 
Pryor,  18  Kan.  72,  26  Am.  Rep.  747,  an  attor- 
ney addressed  to  the  presiding  judge  a  com- 
munication in  reference  to  a  cause  peiding 
upon  a  motion  to  dissolve  an  injunction,  in 
which  connecticm  this  language  was  used: 
**The  ruling  you  have  made  is  directly  con- 
trary to  every  principle  of  law,  and  every- 
body knows  it  I  believe,"  and  it  is  *'my  de- 
sire that  no  such  decision  shall  stand  un- 
reversed in  any  court  I  practice  in."  The 
attorney  was  adjudged  in  contempt  and  the 
judgment  was  aflOrmed  by  the  Supreme  Court 
It  is  Insisted  by  counsel  for  the  respond- 
ent that  the  power  to  punish  for  a  construc- 
tive or  indirect  contempt  is  limited  to  cases 
such  as  those  just  referred  to;  that  is,  con- 
duct or  language  tending  to  reflect  upon  the 
court  or  influence  its  action  in  reference  to 
a  pending  proceeding.  Undoubtedly  there 
are  cases  which  either  seemingly  or  actually 
support  counsel's  view,  some  of  which  they 
cite  in  their  briefs.  But  all  of  us  are  of 
the  opinion  that  this  contention  is  support- 
ed neither  upon  principle  nor  by  the  weight 
of  authority.  Let  us  examine  some  of  the 
decided  cases.  In  Com.  v.  Dandrldge,  4  Va. 
408,  a  person  who  was  Interested  in  a  pend- 
ing cause  met  the  judge  as  he  was  proceed- 
ing up  the  steps  of  the  courthouse  to  take 
his  seat  on  the  beach,  and  used  insulting 
language  toward  him.  Counsel  for  the  re- 
spondent in  a  rule  for  contempt  sought  to 
draw  the  same  distinction  which  counsel  now 
seek  to  make,  which  cannot  better  be  an- 
swered than  to  quote  the  following  language 
of  Judge  Dade  in  that  case:  "It  is  said  that 
the  attaching  power  may  be  exercised  for 
contempts  touching  the  prospective  conduct 
of  the  judge,  but  not  for  such  as  touch  hit 
past  conduct  In  reason,  I  see  but  one  pre- 
tense for  this  distinction:  Threats  and  men- 
aces of  insult  or  injury  to  a  judge,  in  case 
he  shall  render  a  certain  judgment  may 
be  considered  as  impairing  his  independence 
and  impartiality  in  the  particular  case  to 
which  the  threats  refer.  And  if  the  power 
of  punishment  stop  here,  a  curious  conse- 
quence may  ensue.  A  man  may  be  attached 
for   threatening   to   do   that  for  which   he 
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coald  not  be  attached  when  actually  done. 
One  says  of  a  judge,  'If  he  render  a  certain 
Judgment  against  me,  I  will  Insult  or  beat 
him.'  For  this  he  may  be  attached.  But 
If  (the  Judgment  having  been  rendered)  the 
insult  be  actually  ofTered,  an  attachment  no 
longer  lies,  because  the  contempt  Is  In  rela- 
tion to  the  past  conduct  of  the  Judge,  and 
to  a  case  no  longer  pending.  A  recurrence 
to  original  principles,  the  only  true  test,  by 
demonstrating  that  the  weight,  authority, 
and  independence  of  the  court  may  be  equal- 
ly assailed  either  way,  will  prove  that  this 
distinction  is  merely  ideal."  Perhaps  no 
finer  language  on  the  subject  can  be  found 
in  the  books  than  that  of  Judge  Jones  In 
McLeod's  Case  (D.  C.)  120  Fed.  130.  He 
says:  "Why  are  officers  protected,  if  not  to 
safeguard  the  administration  of  Justice? 
There  is  generally  no  reason  for  protecting 
an  officer  as  to  the  discharge  of  duty,  which 
does  not  apply  with  equal  force  as  well  after 
it  is  done  as  while  it  is  being  performed. 
What  a  man  fears  may  happen  to  him  in 
the  future  because  of  doing  his  duty,  if  con- 
templated at  the  time  the  duty  is  being  con- 
sidered, may,  and  generally  does,  influence 
the  discharge  of  that  duty.  The  desire  for 
vengeance  frequently  arises  only  after  the 
duty  is  performed,  because  of  its  perform- 
ance, creating  greater  need  for  protection  to 
the  officer  than  while  he  is  executing  the 
duty.  In  divine  and  human  laws  the  ef- 
fective means  relied  on  to  restrain  the  acts 
of  men  is  to  hold  up  before  their  eyes  the 
consequences  which  may  result  from  their 
acts.  Will  the  ordinary  officer  discharge 
bis  duty,  fearlessly  and  unawed,  against  the 
powerful,  the  vicious,  and  the  desperate^ 
when  he  knows  that,  the  moment  the  duty  is 
done,  the  power  he  serves  will  withdraw  its 
protection,  and  leave  him  naked  to  the  ven- 
geance his  act  arouses?  Will  the  lawbreaker 
dread  to  give  loose  rein  to  his  passion,  when 
he  feels  that  the  court  cannot  or  will  not 
punish  assaults  upon  its  officers  because  of 
past  discharge  of  duty?  •  ♦  ♦  Greater 
still  must  be  the  sweep  of  the  evil,  if  Ju- 
dicial officers  can  with  impunity  be  subjected, 
without  resort  to  any  court,  to  responsibility 
for  Judicial  acts,  and  punished  therefor  by 
private  vengeance,  administered  by  persons 
who  in  the  past  have  come  in  harsh  contact 
with  their  power.  Who  would  have  any  re- 
spect for  the  authority  of  a  court  whose 
Judge,  the  moment  he  left  the  courthouse, 
could  be  subjected,  with  impunity,  to  insult 
and  assault  because  of  acts  done  in  his  Ju- 
dicial capacity  while  on  the  bench?  Is  it  in 
the  power  of  any  person,  by  insulting  or  as- 
saulting the  Judge  because  of  official  acts, 
if  only  the  assailant  restrains  his  passion 
until  the  Judge  leaves  the  court  building,  to 
compel  the  Judge  to  forfeit  either  his  own 
self-respect  and  the  regard  of  the  people  by 
tame  submission  to  the  indignity,  or  else 
set  in  his  own  person  the  evil  example  of 
punishing  the  insult  by  taking  the  law  into 


his  own  handB?  If  he  forbear  for  the  time, 
and  resort  to  the  criminal  law,  the  remedy 
is  hardly  better  than  the  wrong,  since  then 
he  must  become  a  private  prosecutor  in  some 
other  court,  and  depend  on  it  to  vindicate  the 
Independence  of  his  own  court  Unless  the 
court,  whose  officer  he  is»  can  and  will  pun- 
ish such  conduct  and  acts  towards  the  per- 
son of  the  Judge,  when  past  discharge  of 
duty  Is  the  motive  for  the  indignity,  the 
Judge  must  submit  to  some  of  these  altema* 
tives;  and  any  of  them  degrade  his  office, 
and  bring  the  administration  of  Justice  into 
scandal.  No  high-minded,  manly  man  would 
hold  Judicial  office  under  such  conditions. 
Justice  would  depend  not  alone  on  th^  learn- 
ing and  integrity  of  the  Judge.  His  ability 
and  will  to  fight  unto  death,  even  in  a  street 
brawl,  would  be  equally,  tf  not  more,  im- 
portant Are  not  these  things  of  grave  con- 
cern to  the  court,  which  can  exercise  its 
functions  of  administering  Justice  only 
through  the  Judge  who  is  thus  badgered,  as- 
saulted, and  intimidated  because  of  Judicial 
acts?  When  the  duty  and  power  of  the 
court  to  deal  with  such  evils  are  considered 
in  the  light  of  principle  and  reason,  the  real 
question  is  not  where  the  indignity  occurred, 
but  whether  It  related  to  the  discharge  of 
duty,  and  has  the  evil  consequences  in  the 
administration  of  Justice  to  which  we  have 
adverted.  If  these  results  follow,  it  is  not 
at  all  material,  so  long  as  the  Judge  is  as- 
sailed for  official  acts,  where  the  Judge  is  at 
the  time  of  the  assault,  nor  whether  he  is 
then  engaged  in  the  discharge  of  any  duty, 
nor  whether  the  court  is  then  sitting,  nor 
whether  the  assault  was  with  reference  to  a 
past,  instead  of  a  pending  case.  These  things 
are  not  of  the  essence  of  the  ofTense  and 
evlL"  In  Bnrdett  v.  Com.,  108  Ya,  838,  48 
S.  B.  878,  68  L.  R.  A.  251,  106  Am.  St  Repu 
916,  Burdett  was  charged  with  contempt  In 
writing  and  publishing  in  a  newspaper  an 
article  severely  arraigning  the  conduct  of 
the  county  Judge  in  dleq[)osing  of  some  indict- 
ments against  him  to  which  he  had  pleaded 
guilty.  He  contended  that  as  the  cases  were 
ended  he  was  not  in  contempt  for  comment- 
ing upon  the  conduct  of  the  Judge^  however 
offensive  the  communication  might  have  been. 
The  Supreme  Court  of  Appeals  said:  "In 
the  nature  of  things,  why  should  not  de- 
famatory and  scandalous  criticisms  upon  a 
court  or  Judge  with  respect  to  an  ended 
cause  be  punished  as  for  a  contempt?  It  Is 
true  that  It  can  no  longer  injure  the  par- 
ticular litigant  but  it  degrades  the  adminis- 
tration of  Justice  by  bringing  the  courts  and 
Judges  into  disrepute." 

One  of  the  most  thoroughly  considered 
cases  to  which  our  attention  has  been  direct- 
ed is  that  of  State  v.  Shepherd,  177  Mo.  205, 
76  S.  W.  79,  99  Am.  St  Rep.  624.  After  a 
most  exhaustive  examination  of  the  authori- 
ties, both  English  and  American,  the  conclu- 
sion was  reached  that  "scandalizing  a  court 
itself  is  a  criminal  contempt  and  the  con- 
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tempt  need  not  relate  to  a  cause  that  is  still 
pending."  The  attachment  for  contempt  in 
that  case  was  directed  against  the  publisher 
of  a  newspaper,  and  arose  out  of  an  article 
which  seriously  and  ofTensively  reflected 
upon  the  integrity  of  the  Judges  of  the  Su- 
preme Court  of  Missouri  and  the  motlTes 
which  actuated  them  in  deciding  a  case 
which  had  been  finally  disposed  of.  It  is 
interesting  to  note  that»  while  the  case  to 
which  the  criticism  was  directed  was  de- 
cided by  a  divided  bench,  the  Judges  were 
unanimous  in  adjudging  the  publisher  of 
the  newspaper  article  guilty  of  contempt 
In  the  course  of  the  very  able  opinion,  de- 
livered by  Judge  Marshall,  the  court,  after 
referring  to  Lord  Hardwicke's  definition  of 
contempt  in  the  case  against  the  Printer  of 
the  St  James  Evening  Post,  said  (177  Mo. 
229,  76  S.  W.  86,  89  Am.  St  Rep.  624): 
*'It  will  be  observed  that  the  first  kind  of 
contempt  spoken  of,  to  wit,  scandalizing  the 
court  itself,  is  a  matter  wherein  the  state, 
the  people,  and  the  court  are  vitally  inter- 
ested. It  is,  therefore,  a  public  matter,  and. 
hence  la  a  criminal  contempt  The  other 
two  kinds  of  contempts  spoken  of  are  such 
as  directly  affect  a  party  litigant,  and  at 
the  same  time  affect  the  public  generally 
only  in  so  far  as  it  is  of  importance  *to 
keep  the  streams  of  Justice  clear  and  pure.* 
Blackstone  also  makes  the  same  distinction, 
and  defines  contempts,  inter  alia,  to  consist 
in  'speaking  or  writing  contemptuously  of 
the  court  or  Judges,  acting  in  their  offl* 
cial  capacity.'  4  Blackstcme's  Commentaries, 
285.  This  distinction  has  been  overlooked 
in  some  of  the  adjudicated  cases,  and  hence 
the  error  they  have  fallen  into  of  saying 
that  the  contempt  must  relate  to  a  cause 
that  is  still  pending,  and  if  the  cause  is  dis- 
posed of,  that  will  be  no  contempt  which 
would  have  been  a  contempt  if  it  had  occur- 
red while  the  cause  was  pending.  The  the- 
ory of  such  cases  is  that  the  act  had  a 
tendency  to  injuriously  affect  the  rights  of 
a  party  litigant  in  a  pending  litigation,  or 
had  a  tendency  to  embarrass,  although  it 
might  not  actually  infiuence,  the  court  in 
the  determination  of  a  pending  cause.  It 
must  be  obvious  to  the  discriminating  mind 
that  such  cases  fall  properly  under  the  sec- 
ond or  third  classes  pointed  out  by  Lord 
Hardwicke,  supra,  but  that  they  do  not  cov- 
er the  whole  field,  for  there  is  still  the  first 
kind  of  a  contempt,  to  wit,  scandalizing  the 
court  itself,  in  which  the  public  Is  primarily 
interested,  and  as  to  which  the  injury  is 
Just  as  great,  whether  it  referred  to  a  par- 
ticular pending  case,  or  only  to  the  court  as 
an  instrumentality  of  government"  In 
State  V.  MorrilU  16  Ark.  384,  it  was  held: 
*'By  the  common  law,  courts  possessed  the 
power  to  punish,  as  for  contempt  libelous 
publications  upon  their  proceedings,  pending 
or  past,  tending  to  degrade  the  tribunals,  de- 
stroy that  public  confidence  and  respect  for 
their  Judgments  and  decrees,  so  essential  to 


the  good  order  and  weU-l)eing  of  society,  and 
to  obstruct  the  free  course  of  Justice." 
Chadwick'B  Case,  109  Mich.  588,  67  N.  W. 
1071,  was  another  case  of  contempt  for  the 
writing  and  publication  in  a  newspaper  of  a 
scandalous  communication  in  reference  to 
the  court  In  that  case  one  of  the  defuses 
was  that  the  case  to  which  the  article  re- 
ferred was  not  poidlng,  but  the  court  held: 
'The  power  of  a  court  of  record  to  panlsli 
for  contempt  persons  guUty  of  vilifying  the 
court  in  its  Judicial  character  is  not  limited 
to  cbntempts  arising  out  of  pending  proceed- 
ings." 

The  line  of  distinction  at  common  law  in 
reference  to  contempts  is  thus  well  expressed 
in  Neel  v.  State,  4  Eng.  (9  Arlc)  259,  50  Am. 
Dec.  209:  "By  the  common  law,  a  court  may 
punish  for  contemptuous  conduct  ^toward  the 
tribunal,  its  process,  the  presiding  Judge,  or 
for  indignities  to  the  Judge  while  engaged  in 
the  performance  of  Judicial  duties  in  vaca- 
tion, or  for  Insults  offered  him  in  consequence 
of  Judicial  acts;  but  indignities  offered  to 
the  person  of  the  Judge  in  vacation,  when  not 
engaged  in  Judicial  business,  and  without 
reference  to  his  oflSdal  conduct,  are  not  pun- 
ishable as  contempts.'*  In  the  English  case 
of  In  re  Crawford,  18  L.  J.  Com.  Law  (N.  S.) 
225,  a  proceeding  for  contempt  was  instituted 
against  the  writer  of  a  newspaper  artlde 
tending  to  defame  and  scandalize  the  court 
It  was  held:  ''Every  tribunal  has  the  power 
of  committing  those  who  treat  it  with  con- 
tempt; and  the  question  whether  a  contempt 
has  or  has  not  been  committed  Is  for  the  sole 
decision  of  that  court  itself.  A  libel,  reflect- 
ing contemptuously  on  the  proceedings  of  a 
court,  published  while  the  court  is  not  sit- 
ting, may  be  punished  by  immediate  commit- 
ment, as  well  as  such  a  contempt  committed 
in  its  face  and  sedente  curia.** 

The  authorities  have  been  examined  at 
some  length  for  the  purpose  of  showing  that 
it  is  no  new  question  with  which  we  are 
called  upon  to  deal  and  that  the  courts  from 
the  earliest  times  have  found  it  necessary  to 
vindicate  their  dignity  and  authority  by  sum- 
mary punishment  for  contempt.  We  have 
also  endeavored  to  make  It  clear  that  the 
purpose  in  so  doing  has  been  to  aid  in  the 
administration  of  the  law.  A  Judge  who 
would  use  his  power  to  punish  for  a  personal 
affront  would  himself  be  contemptible.  In 
the  nature  of  things  there  can  be  no  valid 
distinction  as  to  this  matter  between  pend- 
ing and  past  proceedings.  If  the  case  be 
pending,  a  contemptuous  writing  in  reference 
to  the  conduct  of  the  court  may  have  a  tend- 
ency or  be  designed  to  influence  a  decision  in 
the  particular  causey  but  this  merely  aggra- 
vates the  contempt.  So  far  as  the  effect  on 
the  court  and  the  administration  of  the  law 
generally  is  concerned  the  result  Is  the  same 
in  both  cases.  If  it  be  said  of  a  Judge  that 
all  of  the  decisions  which  he  rendered  In  the 
past  were  based  upon  unworthy  and  corrupt 
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motives,  this  does  not  differ  sutatantlally 
from  the  statement  that  all  of  the  decisions 
which  he  will  render  this  year,  as  well  as  I 
those  in  causes  then  depending,  will  be  based  | 
upon  like  motives.  Both  equally  tend  to 
bring  the  court  into  disrepute,  hc^d  the  judge 
up  to  public  contempt,  and  cause  the  people 
to  distrust  the  agency  appointed  by  them  to 
administer  the  law.  Indeed,  the  latter  is 
more  harmful  than  the  former,  because  the 
former  is  history,  and  there  are  criteria  by 
which  its  truth  or  falsity  may  be  Judged, 
while  the  latter  is  prophecy,  and  its  baneful 
effects  are  harder  to  counteract  If  it  be 
contempt  to  scandalize  the  court  and  bring 
the  administration  of  the  law  Into  disrepute, 
then  It  makes  no  difference  whether  the 
scandalous  conduct  be  in  reference  to  pend- 
ing or  past  proceedings. 

This  much  has  been  said  in  order  that  my 
position  upon  the  contention  of  counsel  for 
the  respondent  may  be  made  plain;  but  there 
can  be  no  doubt  that  the  language  of  the  re- 
spondent was  written  with  reference  to  a 
pending  case.  The  Court  of  Appeals  has 
jurlsdictlcm  to  review  the  decisions  of  the 
trial  courts  In  all  criminal  cases  except  con- 
victions in  capital  felonies.  The  effect  of  the 
judgment  of  this  court  in  the  McCullough 
Case  was  to  send  It  back  for  another  trial. 
If  the  accused  should  be  again  convicted,  the 
judgment  could  be  again  reviewed  In  this 
court  But  the  case  was  pending  in  a  more 
specific  sense  than  thia  Cases  are  pending 
"as  long  as  any  proceedings  can  be  taken." 
Oswald,  Contempt  of  Court,  97.  The  term 
had  not  adjourned.  Ttie  remittitur  had  not 
been  sent  down.  The  judgment  was  "in  the 
breast  of  the  court'*  There  are  precedents  in 
this  court  for  entertaining  a  motion  for  a 
rehearing  filed  by  the  state  in  a  criminal 
case.  But  t>e  thiis  as  it  may,  the  judgment 
was  subject  to  be  modified  or  even  vacated 
ex  mero  motu.  The  case  was  therefore,  even 
in  a  technical  sense,  still  pending  in  this 
court,  and  the  language  of  the  respondent 
was  used  in  reference  to  a  pending  case. 

3.  But  It  is  said  that  the  respondent  had  a 
right  to  publish  the  article  under  his  con- 
stitutional guaranty  of  freedom  of  speech. 
Our  Bill  of  Rights  provides  that  "no  law 
shall  ever  be  passed  to  curtail  or  restrain  the 
liberty  of  8i>eech,  or  of  the  press;  any  i)er- 
son  may  speak,  write,  and  publish  his  senti- 
ments on  all  subjects,  being  responsible  for 
the  abuse  of  that  liberty:'  CivU  Code  1910, 
i  6371.  The  Constitution  guarantees  liberty, 
not  license.  There  are  no  absolute  rights. 
Even  the  right  to  live  may  be  forfeited.  All 
our  so-called  rights,  privileges,  and  liberties 
are  to  be  enjoyed  in  subordination  to  the  pub- 
lic good.  One  may  speak  or  write  freely, 
but  he  may  not  slander  or  libel  his  neighbor. 
If  he  libel  a  judge  as  an  individual,  he  is 
amenable  to  both  the  civil  and  the  criminal 
law.  If  he  libel  a  judge  in  relation  to  his 
official  conduct,  he  is  not  only  subject  to 
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prosecution  and  to  an  action  for  damages, 
but  also  to  punishment  for  contempt  Brad- 
ley V.  State,  supra.  Even  privileged  com- 
munications may  be  abused.  One  may  plead 
his  privilege,  but  he  cannot  excuse  an  abuse 
of  it  The  Constitution  no  more  intended 
to  exempt  the  libeler  from  punishment  for 
contempt  in  a  proper  case  than  from  other 
remedies,  both  corrective  and  compensatory, 
that  might  be  pursued.  In  this  connection  I 
take  the  liberty  of  quoting  from  the  remarks 
of  Judge  Samu^  B.  Adams,  one  of  the  dis- 
tinguished members  of  the  bar  of  this  court, 
whom  the  court  called  to  its  assistance  In  the 
determination  of  the  important  and  delicate 
questions  Involved  In  this  case.  Before  quot- 
ing this  extract,  I  trust  it  is  not  out  of  place 
for  me  to  say  that  the  people  of  Georgia 
owe  to  Judge  Adams  and  his  colleague.  Judge 
Andrew  J.  Cobb,  a  debt  of  gratitude  for  their 
defense  of  the  courts,  the  people's  institu- 
tions, and  for  the  lofty  and  patriotic  senti- 
ments expressed  by  them. 

On  the  subject  of  freedom  of  speech  Judge 
Adams,  in  part,  said:  "Legal  objecUon  can- 
not be  made  to  the  respectful  criticism  of 
the  views  of  a  court  Every  citizen  has  that 
right  A  judge  who  is  reversed  by  an  appel- 
late court  may  go  into  the  newspaper  and 
criticise  the  views  of  the  court  In  a  respect- 
ful way.  Such  conduct  would  raise  ques- 
tions of  good  taste  and  propriety.  Most 
well-instructed  men  would  say  that  the  only 
dignified  course  of  the  trial  judge  is  to  obey 
the  decision  of  the  tribunal  which  the  funda- 
mental law  of  the  land  makes  his  reviewing 
court,  and  to  which  that  fundamental  law, 
which  he  Is  bound  to  obey,  gives  the  right  of 
reversal.  These  appellate  courts  have  the 
right  to  reverse,  whatever  their  reasons. 
They  do  their  duty  as  they  see  it  and  the 
plain  duty  of  the  trial  court  is  to  respect 
their  decisions  and  carry  them  out  But 
there  is  no  law,  there  can  be  no  principle  of 
s()und  policy,  which  permits  the  judge  of 
the  lower  court,  because  he  is  reversed,  or 
for  any  other  reason,  to  Impugn  the  honor, 
the  integrity,  or  the  good  faith  of  the  appel- 
late court  Such  conduct  involves,  not  only 
bad  taste,  but  the  violation  of  plain  duty 
and  plain  right" 

On  the  subject  of  the  liberty  of  the  press 
and  the  right  of  newspapers  to  comment  up- 
on judicial  proceedings,  see  Wynn  v.  City  ft 
Suburban  Ry.,  91  Ga.  344,  17  S.  E.  649.  In 
speaking  upon  this  subject  Judge  Cooley 
says:  "The  constitutional  liberty  of  speech 
and  of  the  press,  as  we  understand  It,  im- 
plies a  right  to  freely  utter  and  publish 
whatever  the  citizen  may  please,  and  to  be 
protected  against  any  responsibility  for  so 
doing,  except  so  far  as  such  publicatlonB, 
from  their  •  blasphemy,  obscenity,  or  scanda- 
lous character,  may  be  a  public  offense,  or  as 
by  their  falsehood  and  malice  they  may  in- 
juriously affect  the  standing,  reputatioUt  or 
pecuniary  interest  of  individuals,    (a)  Or,  to 
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state  the  same  thing  In  somewhat  different 
words,  We  nnderstand  liberty  of  speech  and 
of  the  press  to  Imply,  not  only  liberty  to 
publish,  but  complete  immunity  from  legal 
censure  and  punishment  for  the  publication, 
so  long  as  It  Is  not  harmful  In  Its  character, 
when  tested  by  such  standards  as  the  law 
affords.  For  these  standards  we  must  look 
to  the  common-law  rules  which  were  In  force 
when  thSe  constitutional  guaranties  were  es- 
tablished, and  In  reference  to  which  they 
have  been  adopted."  Cooley,  Constitutional 
LlmltaUons  (7th  Ed.)  604,  605.  Alexander 
Hamilton,  In  his  brief  In  a  celebrated  case, 
said  that  liberty  of  the  press  "consists  In  the 
right  to  publish,  with  Impunity,  truth,  with 
good  motives  and  for  Justifiable  ends,  wheth- 
er It  respects  government,  magistracy,  or  In- 
dividuals.*' And  Chancellor  Kent  said  that 
this  definition  was  perfectly  correct,  compre- 
hensive, and  accurate.  People  v.  Croswell,  3 
John&  Cas.  336,  394.  See,  also,  Paveslch  v. 
New  England  Life  Ins.  Co.,  122  6a.  190,  202, 
50  S.  E.  68,  69  L.  R.  A.  101,  106  Am.  St.  Rep. 
104,  2  Ann.  Cas.  561,  where  Mr.  Justice  Cobb 
discusses  this  question  at  some  length.  In 
i^tBite  V.  Shepherd,  177  Mo.  205,  76  S.  W.  79, 
89  Am.  St  Rep.  624,  653,  cited  supra,  a  very 
comprehensive  discussion  of  this  subject  will 
be  found.  From  It  we  quote  the  following: 
"This  Is  the  true  rule.  The  liberty  of  the 
press  meaiis  that  any  one  can  publish  any- 
thing he  pleases,  but  he  Is  liable  for  the 
abuse  of  this  liberty.  If  he  does  this  by 
scandalizing  the  courts  of  his  country,  he 
Is  liable  to  be  punished  for  contempt  If 
he  slanders  his  fellow  men,  he  is  liable  to  a 
criminal  prosecution  for  libel,  and  to  re- 
spond, dvllly,  in  damages  for  the  injury  he 
does  to  the  Individual.  In  other  words,  the 
abuse  of  the  privilege  consists,  principally. 
In  not  telling  the  truth.*'  In  State  v.  Mor- 
rill, 16  Ark.  384,  supra,  the  Supreme  Court 
of  Arkansas  said:  "Any  citizen  has  a  right 
to  comment  upon  the  proceedings  and  deci- 
sions of  this  court,  to  discuss  their  correct- 
ness, and  the  fitness  or  unfitness  of  the 
Judges  for  their  stations,  and  the  fidelity  with 
which  they  perform  the  Important  trusts  re- 
posed in  them;  but  he  has  no  right,  under 
the  seventh  section  of  the  BUI  of  Rights, 
to  attempt,  by  libelous  publications,  to  de- 
grade the  tribunal,  etc.  Such  publications 
are  an  abuse  of  the  liberty  of  the  press,  for 
which  he  Is  responsible.'*  This  statement  of 
the  rule  was  adopted  by  the  Supreme  Court 
of  Appeals  of  Virginia  In  Burdett  v.  Com- 
monwealth, supra.  It  must  be  apparent, 
from  these  authorities,  that  the  respondent 
cannot  find  shelter  under  that  section  of 
the  Bill  of  Rights  which  guarantees  freedom 
of  speech  and  of  the  press. 

[•]  The  suggestion  was  made  that  the  re- 
spondent ought  not  to  be  punished  because 
he  himself  occupied  high  Judicial  station, 
and  that  It  would  be  unseemly  to  adjudge 
him  in  contempt     One  of  his  counsel  re- 


marked In  the  argument  that  tills  was  the 
first  time  In  the  history  of  Georgia  thai  a 
Judge  of  the  superior  court  had  been  haled 
before  another  Judicial  tribunal  for  con- 
tempt The  counsel  might  wen  have  added 
that  to  the  credit  of  the  Georgia  Judiciary, 
It  might  also  be  said  that  this  was  the  flret 
instance  where  a  nisi  prlus  Judge  had  In  the 
public  prints  arraigned  a  reviewing  court 
for  a  reversal  of  one  of  his  decisions,  and 
ascribed  to  It  motives  so  base  and  unworthy 
as  the  language  of  the  article  written  by  the 
respondent  Implies.  No  man,  no  matter  how 
high  his  station,  is  exempt  from  punishment 
for  crime.  A  contempt  of  this  character  Is 
criminal  In  Its  nature.  Indeed,  Blackstone, 
In  enumerating  the  classes  of  contempts, 
places  at  the  head  of  the  list  *those  commit- 
ted by  Inferior  Judges  and  magistrates,  by 
acting  unjustly,  oppressively,  or  irregularly. 
In  administering  those  portions  of  Justice 
which  are  Intrusted  to  their  discretion,  by 
proceeding  In  a  cause  after  It  Is  put  a  stop 
to  or  removed  by  writ  of  prohibition,  certio- 
rari, error,  supersedeas  and  the  like."  4 
Black.  Com.  284.  See,  also,  Oswald*  Con- 
tempt of  Court  73 ;  Rapalje  on  Contempt  i 
54.  If  a  Judicial  oflScer  can  be  guilty  of  this 
kind  of  contempt  there  Is  no  good  reason 
why  he  Is  not,  like  any  other  Individual, 
amenable  to  punishment  for  other  Idnds  of 
contempt  See  In  re  Breen,  30  Nev.  164, 
186,  93  Pac  997.  The  respondent  not  only 
cannot  claim  Inununity  on  account  of  his  of- 
ficial position,  but  rather  does  it  aggravate 
his  offense.  There  is  no  oflfice  In  Georgia  of 
greater  importance  or  power  than  that  of 
Judge  of  the  superior  court  He  comes  into 
direct  contact  with  the  public.  He  can  have 
great  influence  for  good,  or  he  can  by  his  ex- 
ample impair  the  respect  of  the  people  for 
the  law  and  the  constituted  authorities  to 
such  an  extent  as  almost  to  bring  about  a 
state  of  anarchy.  The  Judges  of  the  superior 
courts  of  G^rgla  from*  the  earliest  times 
to  the  present  day  have  generally  been  mold- 
ers  of  public  sentiment  in  their  respective 
communities.  In  illustration  of  this.  Judge 
Cobb  in  his  splendid  argument  before  this 
court  in  the  present  case  called  attention  to 
the  remarkable  Influence  for  good  which  was 
exerted  by  Judge  Herschel  V.  Johnson  dur- 
ing hU  Incumbency  of  the  bench  in  the  Mid- 
dle circuit  I  have  said  this,  not  so  much 
in  criticism  of  the  respondent  or  as  an  in- 
sinuation that  he  is  not  in  favor  of  law  and 
order,  but  rather  for  the  purpose  of  showing 
what  a  tremendous  effect  the  widely  circu- 
lated public  opinion  of  a  man  occupyiug  his 
high  ofllcial  station  may  have.  Ours  is  a 
representative  form  of  government  Our  af- 
fairs are  managed  by  authorities  appointed 
either  directly  by  the  people  themselves  or 
through  agencies  designated  by  them.  Popu- 
lar government  is  absolutely  dependent  upon 
the  authorities  constituted  to  administer  the 
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gOYemmental  affairs.  If  we  destroy  the  con- 
fidence and  respect  of  the  people  in  the  trib- 
onals  designated  by  them  to  administer  the 
law,  we  stand  face  to  face  with  anarchy. 
How  important  it  is,  therefore,  that  one  oc- 
cupying the  high  and  honorable  station  of 
judge  of  the  superior  courts  should  by  his 
example  and  by  his  every  word  inculcate  In 
the  public  mind  respect  for  and  obedience  to 
not  only  the  law,  but  the  authorities  ap- 
pointed to  administer  it  For  these  reasons, 
the  offense  of  the  respondent  is  graver  than 
if  he  had  occupied  simply  a  private  station, 
with  such  influence  as  the  ordinary  private 
individual  may  have. 

4.  This  brings  me  to  consider  whether,  up- 
on legal  principles,  the  article  written  by  the 
respondent  subjecj»  him  to  punishment  for 
contempt  by  this  court  This  must  be  deter- 
mined from  the  language  used.  It  is  not  a 
question  of  intention.  Cartwright's  Case, 
114  Mass.  230.  The  case  of  McCullough  v. 
State  was  twice  before  this  court  and  each 
time  the  Judgment  overruling  the  motion  for 
a  new  trial  was  reversed.  The  first  decision 
was  rendered  before  the  vnriter  of  this  opin- 
ion came  upon  the  bench,  and  the  opinion  in 
the  second  case  was  prepared  for  the  court 
by  the  writer.  It  is  not  my  purpose  to  dis- 
cuss the  merits  of  that  decision.  The  opin- 
ion speaks  for  itself.  Suffice  it  to  say  that 
I  then  thought  it  was  right  and  I  am  of  the 
same  opinion  still.  With  great  deliberation 
I  make  the  assertion  that  no  fair-minded 
man  can  read  the  record  in  the  McCullough 
Case  without  grave  doubt  as  to  the  defend- 
ant's guilt  of  the  crime  of  which  he  was  con- 
victed, and  I  think  the  opinion  of  the  court 
clearly  demonstrates  that  the  trial  judge 
committed  errors  of  law  which  entitled  the 
accused  to  a  new  trial.  But  whether  the  de- 
cision is  right  or  wrong  is  apart  from  the 
question.  We  do  not  claim  to  be  infallible. 
We  often  make  mistakes.  But  the  respond- 
ent, whatever  may  have  been  his  opinion  as 
to  the  correctness  of  the  decision,  went  be- 
yond his  rights  when  he  publicly  attacked 
the  motives  and  integrity  of  the  judges  who 
rendered  it 

There  was  placed  before  us  on  the  morning 
of  October  5th  the  article  which  Is  the  basis 
of  this  proceeding  over  the  signature  of  the 
respondent,  published  In  one  of  the  great 
dally  newspapers  of  the  state,  having  a  wide 
circulation.  In  this  article  the  respondent 
states  that  the  decision  in  the  McCullough 
Case  is  based  upon  "a  pitiful  misconception 
and  misconstruction  of  the  record,"  and  in- 
dicates the  inability  of  the  court  to  compre- 
bend  the  record  and  render  a  proper  deci- 
sion in  the  case  "if  they  so  desired."  Here 
tben  is  a  distinct  Intimation  that  the  court 
may  not  have  desired,  and  probably  did 
not  desire,  to  render  a  correct  dedsion  in  the 
case:  Further,  it  is  averred  that  this  court 
frequently  reverses  the  Supreme  Court  ''with 


great  complacency.**  Our  oath  of  office  re- 
quires us  to  follow  the  Supreme  Court  de- 
cisions as  precedents.  We  are  charged  with 
not  only  frequently  violating  this  oath  of 
office,  but  with  taking  pleasure  in  so  do- 
ing. The  respondent  refers  to  the  grounds  of 
reversal  as  "alleged  and  frivolous  reasons," 
and,  after  stating  that  the  facts  of  the  case 
are  not  correctly  reported  in  the  newspaper, 
but  that  he  is  sure  the  newspaper  reporter 
"did  not  mean  to  prejudice  the  case  in  favor 
of  the  negro,"  he  adds  that  he  fears  the 
Court  of  Appeals  has  either  "wittingly  or  un- 
wittingly" done  so.  The  article  concludes 
with  these  words:  "The  real  reason  for  the 
reversals  has  never  been  given.  The  truth  is 
that  the  Court  of  Appeals  don't  believe  that 
a  negro  should  be  punished  20  years  in  the 
penitentiary  for  an  assault  with  Intent  to 
rape  on  the  wife  of  a  humble  farmer;  but 
I  put  them  on  notice  that  I  do  not  agree 
with  them,  and  that  I  will  continue  to  do  my 
duty  as  long  as  the  juries  continue  to  do 
their  duties."  In  this  extract  is  a  direct 
charge  that  the  court  did  not  in  the  opinion 
give  the  '"real  reason"  for  the  reversal.  A 
more  serious  charge  could  scarcely  be  brought 
against  a  reviewing  court  than  that  It  gave 
feigned  reasons  for  its  judgment,  and,  from 
cowardice  or  other  unworthy  motive,  with- 
held the  "real  reason"  for  its  decision.  The 
respondent  charges  that  the  "real  reason" 
Is  that  the  judges  of  this  court  do  not  believe 
in  the  maximum  punishment  of  20  years  for 
a  black  brute  who  attempts  to  rape  a  vir- 
tuous white  woman;  and  this,  too,  after  the 
contention  of  the  accused  that  the  sentence 
was  excessive  had  been  expressly  overruled 
by  this  court  in  the  decision.  The  article 
was  a  palpable  attempt  to  arouse  popular 
feeling  against  this  court  and  bring  it  into 
contempt,  by  charging,  not  only  that  it  gave 
false  reasons  for  its  decision,  but  that  the 
true  reason,  which  it  thereby  sought  to  con- 
ceal, was  that  the  members  of  the  court  re- 
garded lightly  assault  with  intent  to  rape 
by  a  negro  upon  a  white  woman — a  crime 
which  always  Inflames  popular  indignation 
to  the  utmost  and  for  which  no  punish- 
ment could  be  too  severe.  Is  It  conceivable 
that  the  respondent  himself  believed  his  ac- 
cusation to  l>e  true?  If  not  how  inexcusa- 
ble the  charge  and  bow  flagrant  his  offense! 
Shall  the  sworn  ministers  of  the  law»  be- 
cause of  the  gravity  of  the  charge,  rape  jus- 
tice in  her  veiy  temple?  Shall  we  forget  our 
oaths  of  office,  our  duty  to  the  law,  and  bid 
the  mob  enter  the  sanctuary  of  our  mistress, 
and  let  anarchy  reign?  Is  a  man  charged 
with  this  awful  crime  not  entitled  to  a  fair 
trial?  How  else  shall  his  guilt  be  estab- 
lished? By  what  criteria  shall  he  be  judg- 
ed, if  not  by  the  rules  of  law,  administered 
in  an  orderly  and  Impartial  way?  We  are 
told  that  crime  is  on  the  Increase.  Can  it 
be  checked  by  impairing  the  confidence  of  the 
people  in  the  agencies  appointed  by  them 
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for  this  purpose?  Instead  of  making  an  un- 
worthy and  dangerous  appeal,  not  only  to 
race  but  to  class  prejudice  as  well,  the  re- 
spondent should  at  most  have  said,  if  he 
said  anything,  that  *'whlle  I  do  not  agree 
to  the  legal  principles  announced  by  the 
court,  it  is  my  duty  and  the  duty  of  every 
law-abiding  citizen  to  respect  the  decision. 
If  it  is  wrong,  it  can  be  reversed  or  modi- 
fied in  the  manner  prescribed  by  law."  This 
would  have  been  a  much  more  becoming  at- 
titude, and  one  more  conducive  to  the  wel- 
fare of  society,  one  of  whose  guardians  the 
reiipondent  has  been  for  a  period  of  16  years. 
For  myself  I  wish  to  go  on  record  here  and 
now  for  All  time  as  being  in  favor  of  the 
orderly  administration  of  the  law  In  all 
cases.  As  a  Judge  I  know  but  one  law  for 
the  rich  and  the  poor — one  for  the  powerful, 
the  defenseless  and  oppressed.  I  am  not 
responsible  for  the  consequences  which  may 
result  from  an  application  of  the  law.  A 
Judge  who,  knowing  his  duty,  does  not  dare 
discharge  it,  is  unworthy  of  his  high  of- 
fice, the  Judicial  ermine  should  be  strip- 
ped from  him,  and  he  should  pass  Into  ob- 
livion. 

[10]  5.  Tested  by  the  rules  and  authori- 
ties above  cited,  Is  there  room  for  doubt 
that  the  respondent  is  in  contempt?  The  ar- 
ticle is  a  libel  upon  the  individual  Judges; 
but  it  also  Impugns  their  official  conduct, 
in  effect  charges  them  with  a  violation  of 
their  oaths  of  ofiice,  and  with  being  actuated 
in  their  official  capacity  with  motives  as 
base  and  unworthy  as  the  human  mind 
could  conceive.  If  what  the  respondent  says 
is  true,  we  should  not  only  be  driven  from 
office,  but  we  deserve  the  execration  of  all 
mankind.  If  what  he  says  is  untrue,  he  has 
abused  the  liberty  of  speech  guaranteed  him 
by  the  Constitution,  and  is  subject  to  be 
dealt  with  as  for  contempt  Under  our  con- 
ception of  our  duty,  we  feel  constrained  to 
adjudge  the  respondent  in  contempt 

Had  the  respondent  answered  that  his 
conduct  was  hasty  and  ill-advised,  and  ask- 
ed leave  to  withdraw  the  offensive  language, 
he  might  have  purged  himself  of  contempt; 
but  his  answer  rather  aggravates  the  con-, 
tempt  He  in  effect  says:  *'I  made  the 
charges.  I  do  not  withdraw  them,  but  I  did 
not  mean  to  reflect  upon  the  Integrity  of  the 
court"  Such  an  answer  presents  no  defense. 
In  re  Woolley,  11  Bush  (Ky.)  95.  Moreover, 
the  animus  of  the  respondent  Is  illustrated 
by  the  repetition  of  the  contempt,  in  the  ar- 
ticle of  October  8th,  which  appears  in  the 
record. 

This  opinion  is  perhaps  longer  than  it 
should  have  been;  but  I  have  thought  it 
was  due  the  public  that  the  views  entertain- 
ed by  this  court  be  set  forth  clearly,  that  all 
may  be  advised  of  the  disposition  of  the 
present  incumbents  of  this  bench  to  uphold 
the  dignity  of  the  high  tribunal  over  which 
they  have  been  called  upon  to  preside.     I 


cannot  better  conclude  than  to  oommena 
what  Georgia's  great  Chief  Justice  said  of 
a  distinguished  nisi  prlus  Judge,  Judge  Mar- 
shall J.  Clarke,  in  Ellison  v.  Ga.  R.  Co.,  87 
Ga.  719,  720,  13  S.  B.  817:  "His  willingness 
to  abide  by  authority  which  ought  to  con- 
trol him  for  the  time  being  Is  not  the  least 
conspicuous  of  his  many  Judicial  virtues.^ 


(71  W.  Va.  184) 
WARTH  V.  JACKSON  COUNTY  COURT. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  29,  1912.) 

(SpUaJhu  5y  the  Oowrt,} 

1.   HUSBAKD    AND    WiFE    (|    209*)— AOTIOW— 

Parties. 

A  married  woman  may  sue  alone,  or  make 
her  husband  coplaintiff,  in  an  action  for  dam- 
ages for  a  personal  injury. 

[Ed:  Note.^For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  U  766-772;  Dec  Dig; 
i  209.*] 

2.  Husband  and  Wm  (I  200*)— Aoiion»— 
Damages. 

In  such  action  the  wife  cannot  recover  for 
loss  of  time  and  money  expended  la  effecting 
her  cure  unless  she  avers  and  proves  that  she 
employed  her  time,  or  some  material  part  of 
it,  in  her  own  separate  earnings  or  business, 
and  that  she  has  paid  the  expenses  of  her  cure 
out  of  her  separate  estate*  or  that  she  is  per* 
sonally  liable  therefor. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  K  766-772;  Dec  Dig. 
S  209.*] 

3.  Husband  and  Wifb  (i  209*)— AonoN»— 
Damages. 

A  married  woman,  having  no  separate 
business  or  estate,  employing  her  time  wholly 
about  her  husband's  nousehold  affairs,  who 
sues  for  a  personal  injury,  can  recover  dam- 
ages only  for  physical  pam,  mental  anguish* 
and  impairment  of  her  capacity  to  enjoy  life. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  ||  766-772;  Dec  Dig.  | 
209.*] 

4.  Highways  '(|   198*)— Use  fob   TbaveI/— 

LlABILITT    fob     iNJUBIES—NonCE    OF    DK" 
FBCT. 

In  view  of  the  statute  (section  63,  c  48. 
Code  1906),  proof  of  knowledge  by  the  road 
overseer  of  a  defect  In  the  pablic  highway  for 
a  sufficient  time  to  enable  him  to  make  re- 
pairs is  not  essential  to  establish  negligence 
for  failure  to  keep  the  highway  in  repair. 

[Ed.  Note.~Por  other  cases,  see  Highways^ 
Cent  Dig.  U  487-490;   Dec  Dig.  |  193.*] 

6.  Highways    (§  213*)— Use  fob  Tbavel— 
Liability    fob    In jxtbies  •— CoNtbibutobt 

Negligence. 

Unless  a  defect  in  a  public  highway,  known 
to  the  traveler,  is  so  obviously  dangerous  that 
no  person  of  ordinary  prudenCe  would  assume 
the  risk  of  attempting  to  drive  over  or  by  it» 
it  is  for  the  jury  to  determine  whether  or  not 
be  has  been  guilty  of  negligence  in  doing  so. 

[Ed.  Note.—For  other  cases,  see  Highways, 
Cent  Dig.  §§  535-^7;   Dec  Dig.  §  213.*] 

6.  Negligence  (§  72*)— Contbibutoby  Neo- 
LiGEiNCE— Acts  in  Smeboencies. 

One  whose  negligence  has  placed  another 
in  a  perilous  situation  cannot  escape  liability 
for  an  injury  resulting  from  his  effort  to  es- 
cape from  the  danger,  provided  he  used  such 
prudence  and  judgment  as  an  ordinarily  pru- 
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^ent  person  would  hare  naed.  In  view  of  «U 
the  cfrcumstanceB. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §S  99,  100;   Dec.  Dig.  S  72.*] 


7.  Negligence  (§  03*)  —  Driver's  Negli- 
gence Attributable  to  Traveler. 

A  traveler  on  the  highway  In  a  vehicle 
driven  by  another  is  not  generally  required  to 
exercise  the  same  degree  of  care  as  the  driver 
to  avoid  accident;  still,  if  he  has  equal  knowl- 
edge of  a  defect  in  tne  highway  and  knows 
that  the  driver  is  about  to  drive  by,  or  over  it. 
and  neither  protests  nor  offers  to  get  out  of 
the  vehicle,  and  is  injured,  the  negligence  of 
the  driver,  if  any,  is  attributable  to  the  trav- 
eler. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {{  147-150;   Dec  Dig.  {  93.*] 

(Additional  SyUahus  hff  Bdiiorial  Biaff.) 

a  Highways  (J  214*)— Use  fob  Tbavbit- 
Liabilities  fob  Injubibb— Instbuotiohs— 
'*Obdinabt  Oabs." 

A  request  to  instruct  that,  if  plaintiff  was 
Injured  by  attempting  to  Jump  from  the  buggy, 
she  cannot  recover  unless  a  person  acting  with 
due  care  would  have  believed  it  necessanr  to 
so  jump,  and  she  used  ordinary  care  in  doing 
so,  should  have  been  granted;  the  ''ordinary 
care"  referred  to  being  such  care  as  an  ordi- 
narily prudent  person  would  exercise  in  view 
of  the  existing  circumstances. 

[lid.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  f|  638-540;    Dec  Dig.  |  214.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  0,  pp.  5029^042;  voL  8,  pp.  773^ 
7740.] 

Brror  t6  GIrciilt  Ckyart,  JadcBon  County. 

Action  by  Oon  Warth  against  tbe  Oonnty 
Conrt  of  Jackson  County.  Judgment  tot 
plaintift,  and  defendant  brings  error.  Re- 
versed and  remanded. 

R.  E.  Hughes,  of  Ripley,  and  John  M. 
Baker,  of  Spencer,  for  plaintiff  in  error. 
Thomas  Coleman,  of  Parkersburg  (Oscar  Par- 
sons, now  deceased,  late  of  Ripley,  on  trial 
below),  for  defendant  in  error. 

WILXiIAMS,  J.  Mrs.  Cora  Warth  recov- 
ered a  judgment  for  $262.50  against  tbe 
county  court  of  Jackson  county  as  damages 
for  a  personal  injury  resulting  from  being 
thrown  from  her  huggy  because  of  a  defect 
in  the  pvblic  highway,  and  the  county  court 
obtained  this  writ  of  error. 

[1]  Defendant  pleaded  the  general  issue, 
and  also  tendered  a  plea  styled  "iHea  in 
bar."  The  court  rejected  tliis  plea,  and  that 
is  assigned  as  error.  The  substance  of  the 
plea  is  that  plaii^tiff  is  a  married  woman, 
and  that  she  was  living  with  her  liusband 
both  at  the  time  of,  and  since,  the  accident. 
But  that  fact  does  not  bar  her  right,  in 
view  of  the  married  woman's  act,  to  sue, 
without  uniting  her  husband,  and  recover 
for  a  personal  injury.  The  common-law 
rule  which  required  the  husband  to  join  the 
wife  in  an  action  for  personal  injury  to  her 
is  abrogated  by  statute  in  this  state.  The 
husband  is  not  now  a  neoessary  party  to 
such  suit;  the  wife  may  sue  alone,  or  join 
her  husband,  at  her  election.  Stevens  v. 
Friedman,  58  W.  Va.  78,  51  S.  E.  132,  Nor- 


mile  y.  Wheeling  Traction  Co.,  57  W.  Va. 
132,  49  S.  E.  1030,  68  L.  R.  A«  901,  and  Gross 
v.  Gross,  73  S.  E.  961. 

It  is  insisted,  in  brief  of  counsel  for  de- 
fendant, that  the  proof  does  not  establish 
the  fact  that  the  road  in  question  is  a  pub- 
lic highway.  But,  in  addition  to  the  testi- 
mony of  witnesses  proving  the  road  liad 
been  worked  for  very  many  years  by  the 
road  overseer  for  the  precinct,  which  in  our 
opinion  is  sufficient  proof  under  the  deci- 
sions in  Sh^  Y.  City  of  Huntington,  16  W. 
Va.  308  (syl.  pt  15),  Campbell  v.  City  of 
Elkins,  58  W.  Va.  308,  52  6.  E.  220,  2  L. 
R.  A.  (N.  a)  159,  and  Burke  v.  County 
Court,  73  8.  E.  304,  the  record  notes  an 
agreement  between  opposing  counsel,  made 
at  the  trial,  that  it  is  a  public  road.  No 
witness  denies  that  the  road  is  a  public 
highway. 

[4]  Section  53,  c.  43,  Code  1906,  places  an 
absolute .  liability  on  t^e  county  court  to  a 
person  injured  in  person  or  property  because 
of  a  defect  in  the  public  highway.  Biggs 
Y.  Huntington,  32  W.  Va.  55,  9  S.  E.  51; 
Gibson  v.  HunUngton,  38  W.  Va.  177,  18  a 
E.  447,  22  li.  R.  A.  561,  45  Am.  St  Rep. 
853.  It  ia  therefore  not  necessary,  in  order 
to  establish  negligence,  to  prove  that  the 
road  overseer  had  previous  notice  of  the 
defect  and  time  to  make  repairs.  Arthur  y. 
Charleston,  51  W.  Va.  132,  41  S.  E.  171.  But 
the  liability  imposed  by  the  statute  does  not 
absolve  the  traveler  from  the  duty  to  exer- 
cise reasonable  care  for  his  own  safety  in 
the  use  of  the  highway.  He  cannot  recover 
if  he  recklessly  subjects  himself  to  obvious 
dangers.  PhUlips  y.  Ritchie,  31  W.  Va.  477, 
7  a  E.  427;  Moore  v.  Huntington,  31  W. 
Va.  842,  8  S.  E.  512.  It  is  proven,  and  not 
denied,  that  the  water  had  washed  a  ditch 
15  to  18  inches  deep  and  about  3  feet  wide, 
near  the  middle  of  the  road,  for  a  distance 
of  20  feet  or  more;  that  there  was  barely 
room  for  a  vehicle  to  pass  along  the  road  on 
only  one  side  of  this  ditch;  that  tbe  road 
had  been  in  that  condition  for  more  than  a 
week,  and  growing  more  dangerous  with 
each  recurrence  of  rainfalL  The  above  facts 
are  not  denied,  and  they  prove  defendant's 
negligence. 

The  only  defense  is  that  plaintiff  was  gull* 
ty  of  contributory  negligence  and  therefore 
cannot  recover.  Was  she  guilty?  Plaintiff 
and  her  husband  had  driven  over  the  road 
about  three  o'clock  p.  m.  on  the  day  of  the 
accident  to  visit  the  husband's  father  about 
three  miles  distant;  on  returning  the  same 
afternoon,  about  the  time  it  was  beginning 
to  get  dark,  but  still  light  enough  to  see 
the  ditch,  plaintiff's  husband  attempted  to 
drive  by  it,  and  the  bank  of  the  ditch  gave 
way  under  tbe  weight  of  the  horse  and 
precipitated  him  into  the  ditch.  Plaintiff 
and  her  husband  are  the  only  eyewitnesses 
to  the  accident,  and  they  both  say  that  when 
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the  horse  went  down  into  the  dltdi  the  pole 
of  the  buggy  was  over  his  back,  and  that, 
in  lunging  to  get  out,  the  horse  came  np  un- 
der the  tongue  and  turned  the  buggy  over 
against  the  bank ;  and  that,  as  plaintiff  was 
attempting  to  get  out  of  the  buggy,  the  horse 
again  lunged,  suddenly  Jerking  the  buggy 
and  throwing  plalntilf  to  the  ground,  break- 
ing her  arm. 

[7]  The  husband  was  driving  the  team; 
plaintiff  exercised  no  control  over  it,  but 
appears  to  have  Intrusted  the  driving  wholly 
to  her  husband.  Ordinarily  a  passenger 
riding  in  a  vehicle  driven  by  another  is  not 
held  to  the  same  degree  of  care  to  keep  a 
lookout  for  dangerous  places  in  the  road 
that  is  required  of  the  driver.  But  if  the 
passenger  knows  of  any  existing  or  approadi- 
Ing  danger,  whether  It  be  known  or  unknown 
to  the  driver,  he  is  negligent  if  he  fails  to 
call  the  driver's  attention  to  it,  or  tries,  in 
some  way,  to  avoid  it  In  this  case  it  ap- 
pears that  plaintiff  and  her  husband  both 
knew  of  the  ditch  and  both  saw  it  at  the 
time,  but  it  does  not  appear  that  she  offered 
to  get  out,  or  that  she  protested  against  his 
undertaking  to  drive  by  it  Hence  it  fol- 
lows that,  if  it  was  negligence  for  the  hus- 
band to  assume  the  risk  of  driving  by  the 
ditch,  his  negligence  is  attributable  to  the 
wife;  or,  in  other  words,  that  she  was 
guilty  of  contributory  negligence.  1  Shear. 
ft  Red.  on  Neg.  (5th  Ed.)  SS  66a  and  67; 
Elliott  on  Roads  &  Streets  (2d  Ed.)  §  844; 
Hoag  V.  Railroad  Co.,  Ill  N.  Y.  199,  18  N. 
E.  648 ;  Dyer  v.  RaUway  Co.,  71  N.  Y.  228 ; 
Transfer  Go.  v.  Kelly,  36  Ohio  St  86,  38 
Am.  Rep.  558;  Miller  v.  Railway  Ck>.,  128 
Ind.  97,  27  N.  E.  839,  25  Am.  St  Rep.  416; 
Borough  of  Carlisle  v.  Brisbane,  113  Pa.  544, 
6  Atl.  372,  57  Am.  Rep.  483 ;  Nesbit  v.  Town 
of  Gamer,  75  Iowa,  314,  39  N.  W.  516,  1  L. 
R.  A.  152,  9  Am.  St  Rep.  486;  Smith  T. 
Railroad  Co.,  87  Me.  339,  32  AtL  967 ;  Howe 
V.  Railroad  Co..  62  Minn.  71,  64  N.  W.  102. 
80  L.  R.  A.  684,  54  Am.  St  Rep.  616. 

[S]  Plaintiff  and  her  husband  both  say  he 
was  driving  very  carefully  and  was  on  the 
same  side  of  the  ditch  that  they  had  passed 
over  only  a  few  hours  before;  that  it  was  not 
too  dark  to  see  the  road  and  the  ditch,  and 
that  he  did  see  it  and  was  very  careful  to 
avoid  getting  into  It;  that,  notwithstanding 
the  care  he  used,  the  bank  of  the  ditch  gave 
way  under  one  of  the  horses;  and  that  the 
solid  roadbed  on  which  he  was  driving  was 
only  about  six  feet  wide.  The  road  was  In 
constant  use;  oth&r  witnesses  say  they  drove 
over  it  the  same  day  and  plaintiff  and  her 
husband  had  passed  over  it  safely  only  a 
few  hours  before.  Therefore  we  cannot  say, 
as  matter  of  law,  that  the  risk  was  so  ob- 
viously dangerous  that  a  reasonably  prudent 
person  would  not  have  assumed  it,  and  that 
plaintiff  displayed  such  reckless  disregard  for 
his  safety,  in  attempting  to  drive  by  the  ditch, 
as  amounts  to  negligence  per  se.    It  was  for 


the  Jury  to  say  whether  or  not  plaintiff  ex- 
ercised such  reasonably  sound  Judgment  as 
an  ordinarily  prudent  person  would  have  ex- 
ercised in  the  premises.  If  she  did,  she  was 
not  negligent  Elliott  on  Roads  and  Streets 
(2d  Ed.)  §  636 ;  Hoag  y.  Railroad  Co.,  lU  N. 
Y.  199,  18  N.  B.  648;  Howe  v.  Railway  Co., 
62  Minn.  71,  64  N.  W.  102.  30  L.  R.  A.  684, 
54  Am.  St  Rep.  616 ;  Ewing  v.  Lanark  Puel 
Co.,  65  W.  Va.  726,  65  S.  E.  200,  29  L.  R.  A. 
(N.  S.)  487;  Normlle  v.  Wheeling  Traction 
Co.,  57  W.  Va.  132,  49  S.  B.  1030,  68  L.  R. 
A.  901. 

[6]  It  is  claimed  that  plaintiff  was  negli- 
gent in  trying  to  get  out  of  the  buggy ;  that 
if  she  had  remained  in  it  she  would  not  have 
been  hurt  But  whether  or  not  she  was  neg- 
ligent in  that  act  is  a  question  of  fact  for 
the  Jury,  and  not  one  of  law  for  th&  court 
If  plaintiff  was  not  negligent  in  assuming  the 
risk  of  driving  by  the  ditch,  and  was  rea- 
sonably careful  in  the  act  of  driving,  a  f^ct 
fully  proven  by  the  testimony  of  both  hus- 
band and  wife,  and  not  denied  by  any  oth- 
er witness,  she  was  not  negligent  in  trying 
to  free  herself  from  a  dangerous  situation 
in  which  she  found  herself  because  of  de- 
fendant's negligence,  if  she  exercised  reason- 
able precaution  in  doing  so.  If,  by  the  neg- 
ligence of  another,  a  person  is  placed  in  a 
perilous  position  and  is  compelled  instantly 
to  choose  between  two  hazards,  and  makes 
such  choice  as  an  ordinarily  prudent  person 
would  make  if  placed  in  a  similar  situation, 
he  will  not  be  held  guilty  of  negligence  if  he 
happens  to  choose  a  means  of  escape  which 
results  in  his  injury.  1  Shear.  &  Red.  on 
Neg.  (5th  Ed.)  i  89 ;  Tuttle  v.  Railroad  Co., 
66  N.  J.  Law,  327,  49  Aa  450,  54  U  R. 
A.  582,  88  Am.  St  Rep.  491;  Stokes  t.  Sal- 
tonstall,  13  Pet  181,  10  U  Ed.  115;  Dyer  v. 
Railway  Ca,  71  N.  Y.  228.  '*One  who  places 
another  in  peril  cannot  complain  if  he  does 
not  exercise  the  best  Judgment  In  extricating 
himserf  from  such  periL"  Yoak  v.  Railroad 
Co.,  75  N.  Y.  320.  Whether  she  exercised 
such  reasonable  care  in  alighting  from  the 
buggy  as  she  ought  to  have  done,  in  view  of 
all  the  surroundings,  is  a  question  of  fact 
for  the  Jury. 

There  is  evidence  of  another  road  which 
intersects  the  road  In  question,  about  a  mile 
or  a  mile  and  a  half  from  the  point  of  acci- 
dent, over  which  plaintiff  might  have  return- 
ed. But  there  is  no  proof  that  it  was  In 
any  better  condition  than  the  road  used  by 
plaintiff.  Only  one  witness  testified  as  to 
its  condition ;  he  had  been  over  it  twice,  and 
was  asked  what  kind  of  a  road  it  was  for 
traveling  over  with  buggies,  and  replied,  "I 
was  not  scared  to  ride  np  it,  but  wad  afraid 
to  ride  down."  In  view  of  all  the  facts  and 
circumstances.  It  was  for  the  jury  to  say 
whether  or  not  plaintiff  was  negligent  In  not 
using  this  other  way.  Shriver  v.  County 
Court  66  W.  Va.  685,  66  S.  B.  1062,  26  L.  B. 
A-  (N.  S.)  377. 
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[2]  Plaintiff  was  permitted  to  introduce 
evidence  tending  to  prove  damage  for  loss  of 
time  and  expense  In  effecting  her  cure,  as 
well  as  damage  for  physical  pain  and  mental 
anguish,  notwithstanding  she  had  not  averred 
that  her  time  was  used  in  her  own  separate 
business  and  admitted  that  she  had  no  sep- 
arate business  and  that  she  employed  her 
time  in  looking  after  the  household  duties 
for  her  husband.  To  admit  such  proof,  it 
was  essential  to  aver  and  prove  that  her 
time  was  employed,  either  in  whole  or  in 
part,  for  her  own  separate  earnings  or  busi* 
ness.  Richmond  Hy.,  etc.,  Co.  v.  Bowles,  92 
Va.  738,  24  S.  B.  388;  AU.  &  Danville  By. 
Co.  V.  Ironmonger,  95  Va.  625,  29  S.  E.  319. 
Notwithstanding  our  statute  (chapter  66,  { 
12,  Code  1906)  permits  a  married  woman  to 
engage  in  business  on  her  own  account*  and 
makes  her  earnings,  whether  derived  from 
her  separate  property  or  from  her  Individual 
labors,  her  sole  and  separate  property,  yet, 
until  she  chooses  to  so  employ  her  time,  the 
husband  is  entitled  to  it;  and,  in  an  action 
for  a  personal  injury,  she  cannot  recover  for 
loss  of  time,  nor  for  money  expended  In  ef- 
fecting a  cure,  unless  it  has  been  paid  out  of 
her  separate  estate,  or  unless  she  is  person- 
ally liable  therefor.  The  following  cases  so 
construing  statutes,  similar  to  ours,  respect- 
ing the  personal  and  property  rights  of  mar- 
ried women,  are  in  point:  Richmond,  etc., 
Co.  V.  Bowles,  92  Va.  738,  24  S.  E.  388 ;  Atl., 
etc..  Railroad  Co.  v.  Ironmonger,  95  Va.  625, 
29  S.  E.  319;  Fleming  v.  Town  of  Shenan- 
doah, 67  Iowa,  505,  25  N.  W.  752,  56  Am.  Rep. 
354;  Railway  Co.  v.  McGlnnls,  46  Kan.  109, 
26  Pac.  453;  City  of  Wyandotte  v.  Agan,  37 
Kan.  528,  15  Pac  529;  City  of  Central  City 
V.  Engle,  65  Neb.  885,  91  N.  W.  849;  City 
of  Bloomington  v.  Annett,  16  111.  App.  199. 

In  harmony  with  the  foregoing  authorities 
are  the  cases  of  Harmon  v.  Railroad  Co., 
165  Mass.  100,  42  N.  EI  505,  30  L.  R.  A.  658, 
52  Am.  St  Rep.  499,  and  Fife  v.  City  of 
Oshkosh  et  al.,  89  Wis.  540,  62  N.  W.  541. 
In  the  two  cases  last  cited  the  wife  was 
engaged  in  business  on  her  own  account,  and 
was  therefore  permitted  to  recover  for  loss 
of  time  and  impairment  of  her  capacity  to 
earn  money.  Counsel  for  plaintiff  rely  on  the 
case  of  Normile  v.  Wheeling  Traction  Co., 
57  W.  Va.  132,  49  S.  E.  1030.  68  L.  R  A. 
901,  as  authority  for  the  right  of  the  wife 
to  recover  for  loss  of  time.  But  it  does  not 
appear,  from  a  reading  of  the  report  of  the 
case,  that  Mrs.  Normile  claimed,  or  that  she 
was  allowed,  anything  for  loss  of  time.  The 
following  quotation  from  the  opinion,  at  page 
134,  seems  to  miply  that  she  was  not  Judge 
Sanders  says:  "Where  the  action  is  brought 
by  the  husband  and  wife  for  a  wrong  to  the 
wife,  there  can  be  no  recovery  for  what  is 
special  damage  to  the  husband." 

[S]  In  view  of  the  admission  that  plaln- 
tifTs  time  was  employed  for  the  benefit  of 
her  husband,  and  that  she  had  no  separate 


business  or  earnings,  the  only  elements  of 
damage  for  which  she  can  recover  are  phys- 
ical pain,  mental  anguish,  and  impairment 
of  capacity  to  enjoy  life.  What  would  be  a 
just  compensation  for  plaintiff's  injury  is 
a  matter  for  the  reasonable  Judgment  of 
the  Jury;  there  is  no  rule  by  which  to  ap- 
proximate her  damages  with  anything  like 
mathematical  accuracy.  We  could  not  say 
that  the  verdict  for  $262.50  is  excessive,  even 
if  it  had  been  given  for  physical  pain  and 
mental  anguish  alone;  but  in  view  of  the 
fact  that  an  instruction  was  given  which 
told  the  Jury  they  might  allow  damages  for 
loss  of  time,  we  are  unable  to  see  to  what 
extent  the  verdict  is  affected  by  that  instruc* 
tlon;  and  for  that  reason,  if  for  no  other, 
the  Judgment  must  be  reversed. 

Plaintiff's  InstructionsL 

No«  1  is  bad ;  it  fails  to  submit  to  the  Jury 
whether  or  not  plaintiff  was  negligent  in 
attempting  to  drive  by  the  ditch;  it  directs 
a  verdict  for  the  plaintiff  on  the  finding  by 
the  Jury  of  certain  facts  not  alone  conclusive. 
A  binding  instruction  should  submit  to  the 
Jury  the  whole  case— all  the  controverted 
facts  that  are  material.  Nos.  2,  3,  4,  5,  and 
6  correctly  state  the  law,  and  were  properly 
given.  No.  7  is  bad,  because  it  authorises 
the  Jury  to  consider  plaintiff's  loss  of  time 
as  an  element  of  damage. 

Defendant's  Instructions. 

Defendant's  instruction  No.  1  is  bad  be- 
cause it  would  have  told  the  Jury  that  de- 
fendant is  liable  only  in  case  it  is  guilty  of 
wanton,  willful,  and  reclLless  negligence. 
This  is  not  the  law,  and  the  instruction  war 
properly  refused.  No.  4  was  properly  re- 
fused because  it  assumed,  as  matter  of  law, 
that  plaintiff  was  negligent  in  attempting  to 
drive  by  the  ditch,  knowing  of  its  existence. 
As  we  have  before  said  In  this  opinion,  II 
was  for  the  Jury  to  say  whether  or  not  tiiat 
amounted  to  negligence.  No.  7  was  properly 
refused  because  it  is  a  binding  instruction 
and  leaves  out  of  account  as  elements  of 
damage,  physical  pain,  mental  anguish,  and 
impairment  of  capacity  to  enjoy  life.  No.  8 
should  have  been  given.  It  would  have  told 
the  Jury  not  to  allow  plaintiff  anything  for 
loss  of  time  and  money  paid  for  medical  at- 
tention and  nursing,  if  they  found  that  her 
time  had  been  giving  to  her  husband's  busi- 
ness, and  that  she  had  not  paid  out  anything 
for  medical  skill  or  nursing.  Plaintiff's 
own  admission  shows  that  she  was  not  en- 
titled to  damage  for  those  itema 

[81  No.  11  should  also  have  been  given.  It 
would  have  told  the  Jury  that  if  they  be- 
lieved plaintiff  was  injured  by  attempting  to 
Jump  from  the  buggy,  she  cannot  recover  for 
such  Injury  unless  they  further  believed 
"that  a  person  acting  with  due  care  and  cau- 
tion, under  all  the  circumstances  presented 
In  this  case,  would  have  believed  it  neces- 
sary to  so  Jump  therefrom  In  order  to  pre- 
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vent  personal  Injtiry,  and  tliat  slie  used  ordi- 
nary care  and  caution  in  doing  so."  The 
ordinary  care  meant  is  such  care  as  an  or- 
dinarily prudent  person  would  exercise,  in 
view  of  the  exciting  circumstances.  It  was 
a  proper  presentation  of  the  law  relating  to 
the  question  of  plaintifTa  contributory  negli- 
gence, if  any,  in  getting  out  of  the  buggy, 
and  should  have  been  given. 

It  was  not  error  to  refuse  to  submit  to  the 
Jury  the  list  of  interrogatories  propounded 
by  defendant's  counsel.  The  answer  to  no 
one  or  more  of  them,  even  if  not  consistent 
with  the  general  verdict,  could  have  con- 
trolled it  This  question  was  recently  de- 
cided by  us  in  Lyons  t.  Fairmont  Real 
Estate  Co.,  77  S.  E.  625;  and  we  refer  to 
the  discussion  of  the  question  in  the  opin- 
ion in  that  case  as  being  equally  applicable 
here,  and  we  deem  a  further  discussion  of  it 
unnecessary.  See,  also,  Peninsula  Land  Co. 
V.  Insurance  Co..  35  W.  Va.  606, 14  S.  B.  237 ; 
Wheeling  Bridge  Co.  ▼.  Wheeling  &  Belmont 
Bridge  Co.,  34  W.  Va.  155,  11  S.  B.  1009. 

On  account  of  the  errors  herein  pointed 
out,  the  judgment  will  be  reversed,  the  ver- 
dict Bet  aside,  and  the  case  remanded  for  a 
'  new  trial. 

Reversed  and  remanded. 


(71  W.  Va.  199) 

OHEESEBREW  v.  TOWN  OF  POINT 
PLEASANT  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  29,  1912.) 

(8plUihu9  by  the  Court.) 

1.  MuNioiPAt.  Corporations  (|  214*) — ^Pow- 
ers— Emplotment  of  Attobnkt. 

A  municipal  corporation  whose  charter  is 
silent  in  the  premises  has  implied  authority  to 
employ  an  attorney  to  attend  to  its  corporate 
interests,  and  to  prosecute  and  defend  actions 
in  its  behalf. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporaUons,  Cent.  Dig.  {{  582-^88 ;  Dec.  Dig. 
8  214.*] 

2.  Municipal  Corporations  (J  214*) — ^Pow- 
er*—Employment  OP  Attornet. 

A  municipal  corporation  may  usually  em- 
ploy as  many  attorneys  in  a  particular  suit  or 
matter  as  it  may  deem  necessary  to  protect  its 
interests,  unless  its  charter  forbids  or  the  gen- 
eral scheme  of  its  government  so  provides  for  a 
city  attorney  or  other  legal  officer  as  to  nega- 
tive authority  to  employ  others. 

[Ed.  Note.^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  582-588;  Dec  Dig. 
I  2I4.*] 

3.  Municipal  Corporations  (J  861*) — ^Pow- 
ers—Employment or  Attornet. 

Where  a  town  charter  recognises  the  right 
of  the  municipal  authorities  solely  to  license 
the  sale  of  liquors,  it  is  within  the  discretion  of 
the  authorities  to  inaugurate  a  policy  of  rev- 
enue and  control  thereunder  and  to  deem  the 
same  of  such  importance  to  the  town  as  to  jus- 
tify the  expenditure  of  the  public  money  in  a 
lej^al  defense  of  the  right. 

fEd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1819-1823;  Dec. 
Dig.  §  861.*] 


4.  Municipal  Corporations  d  214^>--Pow- 

BRS — Employment  of  Attorney. 

Municipal  authorities  may  lawfully  engage 
attorneys  for  the  purpose  of  obtaining,  in  the 
court  of  last  resort,  a  rehearing  of  a  criminal 
case  to  which  the  town  is  not  directly  a  party 
and  a  reversal  of  a  decision  therein  which  de- 
nies the  existence  of  a  material  corporate  right 
of  the  town,  when  the  decision  if  left  unreversed 
will  so  operate  as  to  prejudice  materially-  the 
interests  of  the  town. 

[Ed.  Note.^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |i  582-588;  Dec  IMg. 
S  214.*J 

Appeal  from  Circuit  Court,  Mason  County. 

Bill  in  equity  by  John  H.  Cheesebrew  against 
the  Town  of  Point  Pleasant  and  othera  From 
a  decree  for  plaintiff,  defendants  appeaL  Re- 
versed, Injunction  dissolved,  and  hill  dismissed. 

B.  H.  Blagg  and  Sommerville  &  Sommer- 
vllle,  all  of  Point  Pleasant  (MoUohan,  Mc- 
Clintlc  &  Mathews,  of  Charleston,  of  coun- 
sel), for  appellants.  L.  S.  Echols,  of  Charles- 
ton, and  D.  H.  Peoples  and  Bankln  Wiley, 
both  of  Point  Pleasant,  for  appellee. 

ROBINSON,  J.  The  councU  of  the  Town 
of  Point  Pleasant  Issued  orders  on  the  treas- 
ury of  the  town  for  the  payment  of  fees  to 
attorneys  employed  on  behalf  of  the  munici- 
pality in  the  ease  of  State  v.  Harden,  when 
that  case  was  pending  in  this  court  on  re- 
hearing. 62  W.  Va.  313,  58  S.  E.  715,  60  S. 
E.  394.  At  the  suit  of  a  citizen  and  taxpay- 
er, payment  of  the  orders  has  been  perpet* 
ually  enjoined  by  a  decree  of  the  circuit 
court  Accordingly,  we  have  this  appeal, 
bringing  before  us  the  question  of  the  power 
of  the  town  to  contract  for  the  payment  of 
attorney  fees  In  litigation  as  to  which  it  is 
not  a  direct  party. 

.  The  case  in  which  the  attorneys  were  em- 
ployed by  the  town  was  a  criminal  prosecu- 
tion against  Harden  for  a  sale  of  liquors 
without  a  State  license.  It  was  conceded 
that  Harden  was  guilty  if  the  town  did  not 
have  the  sole* and  exclusive  power  to  grant 
licenses  to  sell  liquors.  He  claimed  that  he 
was  protected  In  the  sale  by  a  license  grant- 
ed by  the  town.  On  the  other  hand,  it  was 
contended  that  the  county  court  must  au- 
thorize a  sale  of  liquors  in  the  town,  and 
that  Harden,  having  sold  under  no  license 
granted  by  the  county  court,  was  not  pro- 
tected by  the  sole  grant  of  license  by  the 
town.  So  the  only  question  involved  in  the 
case  was  whether  the  town  or  the  county 
court  could  authorize  the  sale  of  liquors 
within  the  corporate  limits.  The  ordinary 
result  of  a  criminal  prosecution— the  pun- 
ishment of  an  offender — seems  not  to  have 
been  the  real  end  sought  Out  of  the  case 
came  a  test  of  the  right  of  the  town  exclu- 
sively to  say  that  liquors  might  be  sold  with- 
in its  limits.  The  town  authorities  were  in 
favor  of  the  granting  of  licenses,  for  the  sale 
of  liquors  in  the  municipality.  For  twenty- 
five  years  they  had  exclusively  exercised  the 
right  to  grant  such  licenses.     The  county 
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court,  however,  was  opposed  to  licenses  for 
the  sale  of  liquors  anywhere  within  the 
county.  Was  its  consent  essential?  If  so, 
that  consent  could  not  be  obtained,  and  the 
revenue  from  liquor  licenses,  and  other  ad- 
vantages claimed  to  accrue  from  a  license 
system,  would  be  taken  from  the  town. 
Thus,  the  Harden  Case  involved  a  question 
in  which  the  town  was  materially  Interested 
— ^a  question  concerning  its  very  corporate 
powers. 

This  court  at  first  decided  that  Harden 
was  not  protected  by  the  grant  of  license 
by  the  town  alone.  Then  it  was  that  the 
council,  conceiving  the  corporate  rights  of 
the  town  to  be  in  grave  jeopardy,  employed 
the  attorneys  whose  fees  are  involved  in  this 
Injunction  case  to  seek  a  rehearing  and  a 
reversal  of  the  decision,  so  that  there  might 
be  no  final  judicial  precedent  against  the 
power  of  the  town  exclusively  to  grant  li- 
censes. A  rehearing  was  allowed  and  a  re- 
versal of  the  former  decision  obtained.  The 
right  of  the  town  in  the  premises  was  vindi- 
cated. 

[1]  Nowhere  In  the  charter  of  the  town  of 
Point  Pleasant  is  that  municipal  body  di- 
rectly authorized  to  employ  an  attorney, 
nor  is  authority  In  that  particular  given  by 
any  statute.  But,  notwithstanding  the  ab- 
sence of  direct  grant  of  power  In  the  prem- 
ises, the  town  assuredly  has  that  power  as 
an  incident  to  its  very  corporate  existence 
and  the  many  powers  directly  granted  It  by 
statute.  "A  municipal  corporation  has  the 
Implied  authority  to  employ  an  attorney  to 
attend  to  its  corporate  interests,  and  to  de- 
fend and  prosecute  actions  in  its  behalf.^  Tie- 
deman  on  Munclpal  Oorporatfons,  sec.  176. 
Can  it  be  maintained  that  such  authority 
does  not  impliedly  belong  to  a  corporate 
body  which  may  sue  and  be  sued,  contract 
and  be  contracted  with,  and  which  has  many 
powers  demanding  the  aid  of  an  attorney  in 
the  exercise  thereof,  or  the  legality  of  which 
may  be  called  into  question  In  the  courts? 
It  would  be  most  unreasonable  to  deny  such 
Incident  power  to  a  corporation  having,  by 
reason  of  its  character,  large  interests  de- 
manding the  services  of  those  versed  in  the 
law.  The  power  is  indispensable  to  the 
proper  exercise  of  the  ordinary  general  pow- 
ers of  municipal  bodies. 

[2]  Since  a  municipal  corporation  has  the 
power  to  employ  attorneys  in  proper  cases, 
it  may  usually  employ  as  many  for  a  par- 
ticular matter  as  it  deems  necessary  to  pro- 
tect its  interests.  Discretion  in  this  particu- 
lar must  be  conceded  to  it,  unless  its  char- 
ter forbids  or  the  general  scheme  of  its  gov- 
ernment so  provides  for  a  city  attorney  or 
other  legal  officer  as  to  negative  authority 
to  employ  others.  2  Dillon  on  Municipal 
Corporations  (Fifth  Edition)  sec  824. 

The  town  of  Point  Pleasant,  by  implied 
authority  alone,  had  selected  and  employed 
a  city  attorney.  But  by  the  same  implied 
authority  it  could  employ  other  and  addi- 


tional counsel  in  a  proper  case  Nothing  in 
its  charter  or  scheme  of  government  limited 
it  to  reliance  on  a  single  attorney.  Since  it 
had  power  in  the  premises^  it  likewise  had 
discretion  in  the  exercise  of  that  power* 

[3, 4]  But  the  real  question  in  the  case  be- 
fore us  is  not  whether  the  town  of  Point 
Pleasant  could  employ  the  attorneys  at  all, 
but  whether  it  could  employ  th^n  in  the 
particular  case  for  which  they  were  engaged 
and  in  which  they  rendered  services.  It  is 
insisted  that  since  the  Harden  Case  was  not 
a  suit  directly  against  the  town,  the  munici- 
pal officers  had  no  authority  to  expend 
money  in  regard  to  the  case.  It  is  certali^y 
true  that  the  town  could  expend  no  money 
in  defense  of  Harden — a  private  individual. 
But  the  town  cared  nothing  for  Harden  In- 
divldaaUy.  It  did  care  however  for  a  legal 
question  affecting  its  corporate  rights  that 
was  forever  to  be  settled  by  the  highest 
court  of  the  State  in  the  case  pending 
against  him.  Indeed,  as  we  have  shown, 
that  question  pertained  directly  to  the  to\yn*8 
affairs.  True,  a  decision  of  the  question 
against  the  town,  in  the  Harden  Case,  would 
not  directly  bind  the  town;  but  as  a  high 
and  final  judicial  precedent  the  adverse  de- 
cision would  most  effectually  deny  the  pow- 
er of  the  town  exclusively  to  control  the  li- 
censing of  the  sale  of  liquors.  A  final  deci- 
sion in  the  Harden  Case  meant  that  the 
town  could  or  could  not  further  exercise  a 
power  and  maintain  a  policy.  It  meant  that 
If  Harden  was  convicted  no  one  would  there- 
after dare  sell  liquors  under  license  solely 
by  the  town.  It  certainly  meant  an  annihila- 
tion of  a  municipal  policy  of  revenue  and 
control  which  in  the  judgment  of  the  town 
authorities  was  important  to  the  welfare 
of  the  municipality.  Decision  in  the  Harden 
Case  would  practically  be  as  effectual  as 
would  a  direct  injunction  against  the  town 
itself,  forbidding  the  granting  of  liquor  li- 
censes. If  the  question  was  finally  settled 
against  the  town  in  the  Harden  Case,  a 
judicial  precedent  would  be  established  that 
would  at  once  cut  off  licensed  liquor  busi- 
ness in  the  municipality.  It  would  at  least 
leave  the  control  of  the  question  of  license 
or  no  license  in  the  bands  of  outside  author- 
ity, which  at  the  time  was  opposed  to  the 
policy  of  the  town  in  that  regard,  and  which 
at  any  time  might  not  be  mindful  of  such 
policy  as  the  corporate  authorities  deemed 
good.  Though  not  directly  a  party  to  the 
case  in  which  the  question  was  Involved  and 
about  to  become  finally  determined,  could' 
not  the  town  employ  attorneys  to  def^d  its 
interests  necessarily  involved  therein?  Was 
not  the  town  so  affected  by  the  situation  in 
the  Harden  Case  as  to  warrant  expendi- 
ture for  a  rehearing  therein,  if  the  corpo- 
rate officers,  representing  the  people  of  the 
municipality,  in  good  faith  thought  it  nectes- 
sary  for  the  public  good? 

Bad  faith  o^  the  part  of  the  authorities 
of  the  town  in  the  making  of  the  contracts 
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fbr  attorney  fees  does  not  appear.  It  seems 
that  they  acted  in  the  best  of  faith  for  what 
they  believed  to  be  the  best  interests  of  the 
town.  All  persons  may  not  concede  that  a 
right  to  license  the  sale  of  liquors  is  worth 
defending;  but  if  the  town  had  that  right, 
the  corporate  authorities  could  surely  de- 
fend it  As  long  as  the  people  through  their 
Legislature  deem  such  rights  worth  recogni- 
tion in  charters  and  laws,  officers  are  cer- 
tainly warranted  in  defending  them  and 
courts  Justified  in  enforcing  them.  When 
a  town  charter  recognizes  the  right  to  li- 
cense the  sale  of  liquors,  it  is  certainly 
within  the  discretion  of  the  town  authorities 
to  inaugurate  a  policy  of  revenue  and  con- 
trol thereunder  and  to  deem  the  same  valu- 
able and  important  to  the  town. 

We  are  of  opinion  that  the  town  council 
had  the  power  and  the  discretion  to  employ 
the  attorneys.  Indeed,  from  the  viewpoint 
of  those  who  maintain  that  a  license  sys- 
tem is  good  for  a  town,  it  was  a  sensible 
and  business-like  thing  to  do.  We  are  not 
here  concerned  with  the  question  as  to 
whether  license  is  good  or  bad  policy.  It 
was  clearly  within  the  discretion  of  the  au- 
thorities representing  the  town  of  Point 
Pleasant  to  say  that  it  was  a  needful  policy. 
We  must  say,  theoretically  at  the  least, 
that  they  reflected  the  sentiment  of  the  peo- 
ple they  represented.  Believing  the  policy 
to  be  needful,  they  could  expend  the  money 
of  the  people  for  a  defense  of  the  right  by 
which  that  policy  might  be  exercised.  The 
maintenance  of  the  right  meant  a  large 
source  of  revenue  to  the  town.  It  also 
meant,  in  the  judgment  of  the  authorities, 
a  control  of  liquor  sales,  promotive  of  order. 
These  matters  of  revenue  and  control,  in 
their  Judgment,  were  material  rights  of  the 
town.  In  litigation  actually  affecting  these 
rights,  they  could  employ  such  attorneys  as 
they  believed  the  case  required. 

If  we  had  the  converse  of  the  case  the 
same  principles  would  apply.  Suppose  a 
construction  of  the  town  charter  in  the  Har- 
den Case  had  been  one  practically  compel- 
ling the  town  to  grant  liquor  licenses,  and 
the  town  authorities  had  deemed  such  con- 
struction erroneous  and  detrimental  to  the 
good  order  of  the  town.  Would  anyone  say 
that  the  authorities  could  not  promote  what 
they  believed  to  be  for  the  public  welfare 
by  expending  money  in  testing  the  sound- 
ness of  the  Judicial  precedent  that  would 
thrust  upon  them  a  license  system  that  they 
deemed  unwarranted  by  the  law  and  detri- 
mental to  the  public? 

The  fact  that  the  town  was  not  a  direct 
party  to  the  Harden  Case,  can  not  be  a  sub- 
stantial reason  against  the  right  to  employ 
attorneys  for  a  rehearing  in  it,  since  mate- 
rial rights  of  the  town  were  to  be  actually 
affected  by  an  adverse  decision  in  that  case. 
It  was  deemed  to  the  best  interests  of  the 
town  that  the  Harden  Case  be  determined 


rightly,  niose  interests  were  abont  to  be 
denied  and  lost  by  a  decision  ther^n  believ- 
ed to  be  erroneoua  A  corporate  right  of 
the  town — one  given  by  the  Legislature — 
was  about  to  be  struck  down  by  a  Judicial 
determination  that  would  be  final  and  that 
would  effectually  deny  further  exercise  of 
the  right  Certainly  the  town  was  warrant- 
ed in  defending  that  right,  and  the  interests 
which  it  conserved,  in  any  case  the  result 
of  which  would  so  vitally  affect  the  right 
That  the  town  defended  through  appearance 
for  Harden  does  not  matter.  It  was  not  lit- 
igating for  Harden;  it  was  fighting  for  its 
own  rights  and  interests.  The  mere  matter 
of  procedure  can  not  in  reason  be  the  test 
of  the  power  and  discretion  of  the  town  to 
employ  counsel;  the  real  test  must  relate 
to  the  effect  of  the  determination  of  the  case 
on  the  rights  and  interests  of  the  town.  We 
must  look  to  substance  and  not  to  shadow. 
The  form  of  the  suit  is  immaterial.  Briggs 
V.  Whipple,  6  Vt  d5 ;  County  of  Franklin  v. 
Layman,  146  IlL  138,  83  N.  B.  1094;  City 
National  Bank  v.  PresidJo  County  CI?ex. 
Civ.  App.)  26  S.  W.  775. 

Of  course  we  do  not  hold  that  municipal 
authorities  may  engage  attorneys  for  any 
and  every  case  between  other  parties  In 
which  the  corporate  powers  may  come  in 
question.  But  they  may  certainly  do  so  in 
a  case  of  that  character  when  the  issue  has 
assumed  such  shape  that  a  decision  of  the 
court  of  last  resort  is  about  to  be  made 
vitally  affecting  the  town.  They  may  as- 
suredly do  so  when  the  court  of  last  resort 
in  a  case  between  other  parties  has  denied 
the  existence  of  a  material  corporate  right 
which  Judicial  holding  will  effectually  oper- 
ate to  the  prejudice  of  the  town  if  not  re- 
versed by  a  rehearing — the  only  remedy  left 
to  prevent  its  binding  force  and  disadvan- 
tageous operation. 

The  decree  of  the  circuit  court  perpetuate 
ing  the  injunction  is  erroneous.  It  will  be 
reversed,  the  injunction  dissolved,  and  the 
bill  dismissed. 


(n  W.  Va.  M2) 
MOOBB   et   aL   t.   PATCHIN   et   aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  29,  1912.) 

(ByUdbui  hy  the  Court.) 

1.  Sales   (|  203*)— CoNsTsucnoir  of  Coh- 
tract—Transteb  of  Title. 

Under  a  contract  for  the  sale  of  lumber, 
to  be  manufactured  by  the  seller  from  timber 
then  standing  and  to  be  delivered  lab.  cars 
at  Marlinton,  at  the  price  of  $17  per  M.,  on 
which  $600  was  paid  and  applied  on  the 
stompage  of  150,000  feet,  providmg  for  meas- 


urement to  be  made  in  the  log  bv  the  pur- 
chaser's agent,  and  for  payment  oi  a  oertaJn 
■um  per  M.  as  soon  as  sawed  and  stacked  on 


the  mill  yard,  and  for  so  much  more  per  M. 
when  hauled  and  loaded  on  the  cars,  and  au- 
thorizing the  purchaser  to  direct  the  manner 
of  the  sawing  and  the  time  of  hauling  to  the 
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railroad,  and  to  retain  |1  per  M.  untfl  the 
job  is  completed  to  insure  the  falthfnl  per- 
formance of  the  contract  by  the  seller,  titie 
passes  on  payment  of  the  amount  to  be  paid 
when  the  lumber  is  sawed  and  stacked. 

[Ed.  Note.— For  other  cases,  see  Sales, 
Cent.  Dig.  S§  552-556;    Dec.  Dig.  |  203.*] 

2.  Sales    (|  201*)— Conbtrtjction   of   Cok- 

TBACT— TRANSFBB    OV    TiTLE. 

Delivery  at  the   place   agreed   on  is  not 
indispensable  to  the  passing  of  title. 

[Ed.  Note. — For  other  cases,  see  Sales, 
Cent  Dig.  §{  529-541;    Dea  Dig.  |  201.*] 

Appeal  from  Circuit  Court,  Pocahontas 
County. 

Suit  In  equity  by  0.  U  Moore  and  others 
against  Edwin  Patchin  and  others.  From 
a  decree  tor  the  complainants,  defendant 
Horrocks  Desk  Company  appeals.  Reversed 
and  remanded. 

F.  R.  Hill,  of  Marllnton,  for  aiq;)ellant 
L.  M.  McClintic  and  Price,  Osenton  &  Horan, 
all  of  Marllnton,  for  appellees. 

WILLIAMS,  J.  This  appeal  brings  up 
a  controversy  between  the  Horrocks  Desk 
Company,  appellant,  claiming  to  be  the  pur- 
chaser ttom  Edwin  Patchin  of  126»683  feet 
of  oak  lumber  sawed  and  stacked  upon  the 
miU  yards,  and  Patchings  •  creditors,  who 
daim  that  title  had  not  passed  to  appellant 

Appellant  claims  under  an  unrecorded  writ- 
ten contract  for  the  purchase  of  400,000  feet 
of  oak  lumber,  more  or  less,  which  contains 
the  following  provisions,  viz.:  That  said 
company  is  to  pay  Patchin  $17  per  M.,  log 
scale,  Doyle's  rule,  to  be  delivered  1  o.  b. 
cars  at  Marllnton;  that  it  was  to  be  manu- 
factured by  Patchin  as  directed  by  said  pur- 
chaser, i.  e.,  quarter-sawed  or  otherwise,  and 
to  be  stacked  on  sticks  on  the  mill  yard  for 
eo  days  before  being  hauled  and  loaded  on 
cars,  and  to  be  stacked  20  feet  from  the 
mill,  or  as  fiir  ftom  it  as  possible  for  the  pur- 
pose of  obtaining  insurance.  Payments  were 
to  be  made  as  follows,  viz.:  $000  in  cash, 
to  be  applied  on  a  debt  owing  by  Patchin  to 
Gochenour,  from  whom  Patchin  had  pur- 
chased the  standing  timber ;  $8  per  M.  when 
lumber  was  sawed  and  stacked  on  mill  yard; 
$4  more  per  M.  when  hauled  and  loaded  on 
cars;  and  the  balance  of  $1  per  M.  was  to 
be  withheld  until  completion  of  Job.  Patchin 
bound  himself  to  saw  on  an  average  100,000 
feet  per  month,  on  a  penalty  of  a  forfeiture 
of  50  cents  per  M.  for  all  short  of  that 
quantity.  The  $600  cash  was  paid,  and 
Gochenour  thereupon  released  his  vendor's 
lien  upon  the  first  150,000  feet  of  oak  to 
be  cut  from  the  land ;  and,  for  all  the  lum- 
ber on  the  yard,  appellant  had  paid  Patchin 
a  little  more  than  the  contract  required  it 
to  pay  before  the  lumber  was  put  on  the 
car&  The  amount  cut  did  not  exceed  150,000 
feet  of  oak. 

[1,  2]  The  terms  and  manner  of  payment, 
which  applied  the  $600  cash  to  the  stump- 
age  at  $4  per  M.,  for  the  first  150,000  feet,  J 


and  the  payment  of  so  much  more  per  M. 
feet  at  certain  stages  of  the  work,  taken  in 
connection  with  the  further  facts  that  no 
other  measurement  was  to  be  made  after  the 
sawing  was  done,  and  that  appellant  was 
given  the  right  to  direct  the  manner  of  saw- 
ing and  the  time  of  delivery  on  board  the 
cars,  signify  a  clear  Intention  to  pass  title 
to  tile  lumber  on  the  mill  yard.  Delivery 
at  the  place  agreed  is  not  Indispensable  to 
the  passing  of  title.  .It  may  pass  even  be- 
fore delivery;  and  whether  it  does  so  pass, 
or  not,  is  largely  a  matter  of  intention  be- 
tween buyer  and  seller,  to  be  gathered  from 
the  entire  agreement  and  its  subject-matter. 
As  soon  as  the  logs  were  scaled,  nothing 
more  was  necessary  to  ascertain  the  amount 
of  money  to  be  paid ;  nor  would  there  seem 
to  be  any  reason  for  appellant's  keeping  a 
scaler  employed  to  make  the  measuremait» 
and  to  direct  the  manner  of  sawing,  or  any 
reason  for  retaining  $1  per  M.  until  com*- 
pletion  of  the  Job,  or  any  reason  for  Patchin'9 
binding  himself  to  saw  100,000  feet  per 
month,  if  the  parties  regarded  the  sale  as 
incomplete  until  delivery  on  board  the  cars. 
These  provisions  are  for  appellant's  benefitr 
and  they  are  inconsistent  with  the  theory  of 
an  executory  sale. 

In  Williams  v.  Chapman,  118  N.  O.  94S, 
24  S.  B.  810,  it  appears  that  one  Hyatt  sold 
to  Chapman,  and  agreed  to  deliver  f.  o.  b. 
cars,  all  the  telegraph  insulator  pins  that 
he  would  manufacture  for  a  period  of  three 
years  ftom  that  date,  at  $7.50  per  1,000  pins. 
All  pins  were  to  be  boxed  or  sacked  by  the 
manufacturer,  as  the  purchaser  might  elect, 
and  were  to  be  marked  by  stencil,  to  be  fur- 
nished by  the  purchaser.  Chapman  agreed 
to  advance,  on  rough  insulator  pins  delivered 
at  the  mill,  $3  per  1,000,  and  to  advance  the 
cost  of  boxing  and  packing.  What  amount^ 
if  any,  had  been  advanced,  does  not  appear 
from  the  published  report  of  that  case,  and 
that  question  seems  to  have  heen  regarded 
by  the  court  as  immaterial.  In  a  controversy 
between  the  creditors  of  Hyatt,  who  was 
insolvent,  and  Chapman,  the  purchaser  from 
Hyatt,  it  was  held  that  the  title  to  the  pins 
passed  by  the  contract  of  sale  as  soon  as 
they  were  manufactured,  and  before  delivery 
on  board  the  cars.  See  Arkansas  Cattle  Co. 
V.  Mann,  130  U.  S.  60,  9  Sup.  Ct  458,  32 
L.  Ed.  854,  a  case  also  In  point  But  we- 
think  the  principles  announced  in  Bank  of 
Huntington  v.  Napier,  41  W.  Va.  481,  23  S. 
B.  800,  and  in  Buskirk  Bro&  v.  Peck,  57  W. 
Ya.  360,  50  S.  SI.  432,  are  decisive  of  this 
case. 

The  vendor's  liens  upon  the  standing  tim- 
ber,  claimed,  respectively,  by  Moore  and  by 
Gochenour's  assignee  of  one  of  Patchin's 
notes  to  him  for  the  purchase  money  of  the 
standing  timber,  do  not  affect  appellanf » 
titie  to  the  oak  lumber  stacked  on  the  miU 
yard.  Appellant's  titie  thereto  was  complete. 
In  so  far  as  the  decree  of  August  10,  1909^ 
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overrules  appellant's  exceptions  to  tlie  com- 
missioner's report,  and  holds  that  title  to  the 
126,683  feet  of  lumber  stacked  on  the  mill 
yard  did  not  pass  to  the  Horrocks  Desk  Com- 
pany, It  Is  erroneous,  and  will  be  reversed; 
and  this  cause  wiU  be  remanded  to  the  cir- 
cuit court  of  Pocahontas  county  for  further 
proceedings  to  be  had  therein,  according  to 
this  opinion,  and,  further,  according  to  the 
principles  of  equity. 
Reversed  and  remanded. 


(71  W.  Va.  221) 

RITTER  et  al.  t.  COUCH  et  al 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct.  29, 1912.) 

(Syllahu^  hy  the  Court.) 

1.  Cbmetebies    (I   12*)— Dedication8—Pub- 
Lxo  Use. 

Ground  conveyed  to  an  incorporated  town, 
for  the  use  of  the  town  as  a  graveyard,  and 
dedicated  by  the  town  to  the  public  use  as  such, 
and  so  used  by  the  public,  is  held  in  trust  by 
the  town  for  the  public  for  burial  of  the  dead. 
[Ed.  Note. — For  other  cases,  see  Cemeteries, 
Gent  Dig.  §  13;  Dec.  Dig.  1 12.*] 

2.  Cemetebibs  (§  13*)--CoNyBTANCE  toTown 
—Trusts— Sale  by  Town. 

Ground  is  conveyed  to  an  incorporated 
town,  to  be  held  by  it  for  a  burial  place  for  the 

Sublic.  The  town  accepts  the  conveyance  and 
evotes  the  ground  to  public  use  for  burialt  and 
it  is  so  used  by  the  public,  and  many  dead 
bodies  are  interred  therein.  Without  legisla- 
tive authority  the  torwn  cannot  sell  and  convey 
the  land,  and  thus  disable  itself  from  executing 
the  trust  of  maintaining  such  burial  place. 

[Ed.  Note.— For  other  cases,  see  Cemeteries, 
Cent.  Dig.  §  14;   Dec.  Dig.  S  13.*] 

3.  Charities  (§  21*)— Charitable  Use— Cem- 
eteries. 

A  trust  by  conveyance  of  land  to  an  incor- 
porated town  for  public  use  as  a  burial  place 
for  the  dead  is  not  void  because  of  indefinite- 
ness  as  to  the  beneficiary, 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  §§  44-50;    Dec.  Dig.  §  21.*] 

4.  Cemeteries  (§  21  •)— Unlawful  Removal 
—Injunction. 

Kindred  of  the  dead  may  maintain  a  suit 
in  equity  to  enjoin  the  unlawful  removal  of 
the  remains  of  such  dead  from  their  graves. 

[Ed.  Note.— For  other  cases,  see  Cemeteries, 
Cent.  Dig.  f  23;   Dec.  Dig.  §  21.*] 

Williams,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Kanawha 
County. 

Bill  by  George  Rltter  and  others  against 
George  S.  Couch  and  others.  Decree  for 
plalntlfifs,  and  defendant  Couch  appeals. 
Affirmed. 

Brown,  Jackson  &  Knight,  of  Charleston, 
for  appellant.  Price,  Smith,  Spilman  & 
Clay  and  Mollohan,  McCllntlc  &  Mathews, 
all  of  Charleston,  for  appellees. 

BRANNON,  P.  Charleston  was  incorpo- 
rated In  1704  as  a  town.  In  1831  Daniel 
RnCfner  made  a  deed  to  the  president,  re- 
corder, and  trustees  of  Charleston  forever. 


"for  use  of  said  town  as  a  graveyard  or  a 
place  of  Interment  for  said  town,"  of  a  lot  of 
one  acre  of  ground.  The  deed  contained  a 
covenant  that  if  at  any  time  the  said  cor- 
porate body  should  cease  to  exist,  or  become 
incapable  of  holding  said  lot  of  ground,  then 
said  Ruffner  and  his  heirs  should  "stand 
seised  to  the  use  of  said  town  of  Charles- 
ton or  the  inhabitants  thereof."  The  deed 
contained  the  covenant  that  the  "parties  of 
the  second  part  for  themselves  or  successors 
do  covenant  with  said  Daniel,  his  heirs  and 
assigns,  to  keep  the  said  lot  of  ground,  suit- 
ably inclosed,  and  separate  ftom  the  other 
land  of  the  said  DanieL"  The  deed  reserv- 
ed to  Ruffner  a  small  part  of  the  lot  as  a 
private  cemetery,  "and  ab  containing  the 
bones  of  his  parents." 

The  town  took  possession  under  the  deed 
and  inclosed  the  lot,  and  allowed  its  use 
for  a  graveyard  for  the  public  from  1831 
to  1872.  It  made  no  sales  of  lots,  nor  writ- 
ten permits  for  burial.  The  public  used  it 
for  burial  by  license  from  the  town.  It  was 
the  only  public  burial  place  owned  by  the 
municipality  until  1870,  when  the  town  es- 
tablished a  cemetery  in  a  different  location, 
called  Spring  Hill  Cemetery.  In  1872  the 
old  graveyard  ceased  to  be  used  for  buriaL 
Hundreds  of  bodies  in  the  long  space  of  40 
years  had  been  buried  in  the  old  graveyard. 
Some  60  were  removed  to  the  new  cemetery ; 
but  there  remained  hundreds  In  the  old 
cemetery,  and.  sleep  there  yet.  Until  1865 
most  of  the  dead  of  Charleston  were  buried 
there.  The  city  took  no  steps  to  remove 
them.  No  one  did.  It  passed  no  order  for- 
bidding burial  tbere^  In  it  were  many  mon- 
uments and  tombstones,  and  some  iron  raU- 
li^s  inclosing  some  of  the  graves.  After  es- 
tablishing the  new  cemetery,  the  -city  still 
controlled  the  old  cemetery  by  fencing  and 
cleaning  It  up;  but  it  suffered  it  to  grow 
up  in  briers  and  brush,  and  it  became  in 
bad  condition  in  appearance.  In  1898 
George  S.  Couch  made  a  proposal  to  the 
dty  council  to  buy  this  acre  for  $1,000. 

On  the  20th  of  January,  1898,  the  council 
of  Charleston  passed  an  order  reciting  that 
the  said  lot  ''is  not  now,  nor  has  been  for 
many  years,  nor  ever  will  be  again,  used  as 
a  burial  ground,  and  is  therefore  no  longer 
of  any  use  to  the  said  city;  and  whereas, 
said  lot  is  at  constant  expense  to  maintain 
in  presentable  condition,  and  is,  moreover* 
made  a  rendezvous  for  immoral  purposes'' 
— ^and  reciting  the  offer  of  Couch  to  pur- 
chase. The  order  accepted  the  proposition 
of  Couch,  and  directed  a  deed  to  him.  On 
the  next  day  a  deed  was  made  to  him,  and 
he  paid  the  $1,000  consideration.  In  April* 
1898,  George  Rltter,  James  F.  Lewis,  Julia 
E.  Petty,  and  Dulce  Rowena  Laldley  brought 
the  present  suit  against  Couch,  the  city  of 
Charleston,  and  heirs  of  Daniel  Ruffner,  for 
the  purpose  of  annulling  the  deed  from  the 
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citj  of  Cbarleston  to  Coueh,  and  to  declare  | 
void  the  action  of  the  council  selling  the 
lot  to  Conch,  and  to  enjoin  th^n  from  at- 
tempting to  remove,  transfer,  or  obliterate 
in  any  way  the  graves  of  the  relatives  of 
the  plalntlfPs.  The  plaintiffs  had  for  many 
years  been  residents  of  Charleston,  and  had 
bnried  in  the  said  graveyard  many  blood  rel- 
atives— fathers,  mothers,  sisters  and  broth- 
ers. The  case  ended  In  the  circuit  court  of 
Kanawha  county  in  a  decree  holding  as  ille- 
gal the  sale  of  the  lot  to  Co.uch,  and  vacat- 
ing the  deed  from  the  city  to  Couch,  and 
enjoining  the  defendants  from  removing,  or 
attempting  to  remove  or  interfere  with,  or 
obliterate,  the  graves  of  the  relatives  of  the 
plaintiffs,  or  the  stones  or  monuments  mark- 
ing them. 

[1,4]  The  right  of  the  plaintiffs  to  maln^ 
tain  this  suit  is  questioned.  It  la  said  that 
the  plaintiffs  or  their  families  never  pur- 
chased any  lots  in  the  graveyard,  or  had 
any  other  right  beyond  a  naked  license.  It 
Is  very  certain  that  the  city  acquired  the 
lot  for  burial  purposes;  that  It  took  pos- 
session of  the  lot  and  inclosed  it  and  con- 
trolled It  as  a  burial  ground;  that  it  per- 
mitted, through  many  years,  the  burial  of 
the  dead  in  It;  and  thus  it  is  clear  that  It 
received  this  lot  and  dedicated  It  to  public 
use  for  the  burial  of  the  dead.  Nothing  is 
wanting  on  the  part  of  the  city  to  show  that 
It  consecrated  and  dedicated  the  lot  for  the 
burial  of  the  dead.  The  kindred  dead  of 
the  plaintiffs  lie  in  that  old  pioneer  grave- 
yard under  this  dedication  and  consecration. 
The  municipality  of  Charleston  acquired 
this  property  for  public  use,  and  devoted  it 
to  this  use,  a  legitimate  public  use,  as  the 
burial  of  the  dead  is  indispensable.  Land 
so  acquired  by  a  municipality  for  such  pur- 
pose, and  dedicated,  Is  a  dedication  to  a 
pious  and  charitable  use.  Hopkins  v.  Grim- 
shaw,  165  U.  S.  342,  17  Sup.  Ct  401,  41  U 
Ed.  739;  Evergreen  Cemetery  v.  City  of 
New  Haven,  48  Conn.  234,  21  Am.  Rep.  643. 
In  the  last-named  case  the  court  said:  "All 
must  be  regarded  alike  as  consecrated  to  a 
public  and  sacred  use.  The  idea  of  running 
a  public  street,  regardless  of  graves,  monu- 
ments, and  the  feelings  of  the  living, 
through  one  of  our  public  cemeteries  would 
be  shockiDg  to  the  moral  sense  of  the  com- 
munity, and  would  not  be  tolerated,  except 
upon  the  direst  necessity."  These  authori- 
ties say  that  the  dedication  is  irrevocable, 
no  matter  that  there  Is  no  purchase  of  lots 
or  grave  places.  The  city  allowed  entrance 
to  the  dead  without  let  or  hindrance.  It 
is  said,  furthermore,  as  an  argument  against 
the  right  of  the  plaintiffs  to  sue,  that  Couch 
does  not  propose  to  disturb  the  graves  of 
the  dead.  Perhaps  not  now;  but  he  was 
careful  to  Insert  in  the  deed  from  the  city 
to  him  a  provision  limiting  the  right  of  the 
dty  or  any  person  to  four  months  from  the 
date  of  the  deed  to  enter  the  lot  for  the 
purpose  of  removing  the  dead,  apd  declar- 


ing that  sudi  entry  could  not  be  made  aft- 
erwards. Coach  claims  that  under  his  deed 
he  has  absolute  title  in  fee  to  the  lot,  unin- 
cumbered of  any  trust,  and  the  right  to  dis- 
pose of  it  What  is  to  prevent  him  or  his 
heirs  or  ali^ees  at  any  time  In  the  future 
from  removing  the  dead?  Couch  has  dry 
legal  title;  and  if  that  be  not  charged  with 
the  trust  there  Is  no  guaranty  that  the  dead 
will  not  be  removed ;  and  if  the  kindred  of 
the  dead  may  not  call  upon  a  comrt  to 
save  their  last  resting  places  from  invasion 
Couch  cannot  be  stopped  from  so  doing  by 
any  mere  declaration  of  Couch,  based  on  no 
consideration — ^the  deed  containing  no  cove- 
nant not  to  invade  the  graves.  This  com- 
mercial age  betokens  that  trade  will,  at 
some  future  time,  forget  the  dead  reposing 
thera  It  has  been  debated  In  this  case  as 
to  the  character  of  the  deed  from  Ruffner 
to  Charleston.  It  has  been  questioned 
whether  It  is  a  deed  with  a  subsequent  con- 
dition, or  an  absolute  conveyance  of  the  fee 
simple  without  such  condition.  Does  the 
fact  that  the  lot  has  ceased  to  be  used  for 
interment,  or  its  transfer  by  the  town,  for- 
feit the  estate  of  the  town  and  revert  the 
land  to  Ruffner  heirs?  I  cannot  see  that 
this  question  is  materiaL  If  the  town  has 
lost  its  title,  and  the  lot  has  reverted,  I  do 
not  see  that  it  would  help  the  plaintiffs. 
They  would  not  get  title  thereby.  But  it 
may  be  material  as  showing,  against  Couch, 
that  it  Is  not  in  his  power  to  remove  the  dead. 
I  do  not  think  that  the  deed  from  Ruffner 
conveys  the  estate  upon  condition.  I  think 
it  conveys  an  absolute  legal  title.  It  men- 
tions no  condition  of  forfeiture.  It  men- 
tions no  forfeiture  as  long  as  Charleston  Is 
capable  of  holding.  Forfeitures  are  not  fa- 
vored by  equity.  It  takes  very  plain  lan- 
guage to  create  a  forfeiture  In  courts  of 
equity.  Equity  does  not  enforce  forfeiture. 
I  think  the  principles  stated  in  Brown  v. 
Caldwell,  23  W.  Va.  187,  48  Am.  Rep.  376, 
will  sustain  me  in  saying  that  Couch  took 
an  absolute  fee-simple  estate,  without  for- 
feiture condition.  And  therefore,  unless 
that  estate  be  charged  with  a  trust,  Couch 
could  at  any  time  remove  these  dead. 

Can  the  kindred  of  the  dead  interfere  for 
their  px'otection?  Can  they  call  upon  equity 
to  do  so?  In  Beatty  v.  Kurtz,  2  Pet  666,  7 
li.  Ed.  521,  Justice  Story  said:  "This  is  not 
the  case  of  a  mere  private  trespass,  but  a 
public  nuisance  going  to  the  Irreparable  In- 
Jury  of  the  Georgetown  congregation  of  Lu- 
therans; and  the  property  consecrated  to 
their  use  by  a  per];)etual  servitude  or  ease- 
ment is  to  be  taken  from  them;  the  sepul- 
chres of  the  dead  are  to  be  violated;  the 
feelings  of  religion  and  the  sentiments  of 
natural  affection  of  the  kindred  and  friends 
of  the  deceased  are  to  be  wounded ;  and  the 
memorials  erected  by  piety  or  love  to  the 
memory  of  the  good  are  to  be  removed,  so 
as  to  leave  no  trace  of  the  last  home  of 
their  ancestry  to  those  who  may  visit  the 
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spot  in  the  fature  generation.  It  cannot  be 
that  such  acts  are  to  be  redressed  by  the 
ordinary  process  of  law.  The  remedy  must 
be  sought.  If  at  all,  in  the  protecting  power 
of  a  court  of  chancery  operating  by  its  in- 
junction to  preserve  the  repose  of  the  ashes 
of  the  dead,  and  the  religious  sensibilities 
of  the  Hying.*'  The  old  common  law  did 
not  recognize  the  rights  of  relatives. 

In  Wynkoop  v.  Wynkoop,  82  Aul  Dec.  513, 
we  find  this  note  reflective  of  the  law :  "By 
the  old  English  law  the  body  was  not  recog- 
nized as  property,  but  the  charge  of  it  be- 
longed exclusively  to  the  church  and  the  ec- 
clesiastical courts,  as  did  also  the  adminis- 
tration of  estates.  So  while  there  was  prop- 
erty in  the  burial  lots,  in  the  monuments, 
and  in  the  ornaments  and  decorations  of  the 
deceased  or  his  grave,  there  was  none  in  the 
remains  themselves  (2  Bla.  Com.  429;  note  to 
Pierce  v.  Proprietors,  etc.,  10  R.  I.  237,  14 
Am.  Rep.  667),  and  there  are  some  decisions 
to  the  same  effect  in  the  United  States  (Sny- 
der V.  Snyder,  60  How.  Prac.  [N.  Y.]  368; 
Meagher  v.  DriscoU,  99  Biass.  284  [96  Am. 
Dec.  759] ;  In  the  Matter  of  the  Brick  Pres- 
byterian Church,  3  Edw.  Ch.  [N.  Y.]  155); 
for  it  said  that  after  burial  the  body  becomes 
a  part  of  the  ground  to  which  it  has  been 
committed — 'earth  to  earth,  'ashes  to  ashes, 
dust  to  dust'  Meagher  v.  Driscoll,  99  Mass. 
284  [96  Am.  Dec.  759].  These  notions,  how- 
ever, may  ];)ossibly  be  borrowed  from  the  ec- 
clesiastical law,  and  arise  from  a  false  and 
needless  assumption  in  holding  that  nothing 
is  property  that  has  not  a  pecuniary  value. 
The  real  question  is  not  of  the  disposable, 
marketable  value  of  a  corpse  or  its  remains, 
as  an  article  of  trafllc,  but  it  is  of  the  sacred 
and  inherent  right  to  its  custody,  in  order  to 
decently  bury  it  and  secure  its  undisturbed 
repose.  The  dogma  of  the  English  ecclesias- 
tical law,  that  a  child  has  no  such  claim,  no 
such  exclusive  power,  no  peculiar  interest  in 
the  dead  body  of  its  parent,  is  so  utterly  in- 
consistent with  every  enlightened  perception 
of  i)ersonal  right,  so  inexpressibly  repulsive 
to  every  proper  moral  sense,  that  its  adop- 
tion would  be  an  eternal  disgrace  to  Amer- 
ican jurisprudence.  The  establishment  of  a 
right  so  sacred  and  precious  ought  not  to 
need  any  judicial  precedent  Our  courts  of 
justice  should  place  it,  at  once,  where  it 
would  fundamentally  rest  forever,  on  the 
deepest  and  most  unerring  instincts  of  hu- 
man nature,  and  hold  it  to  be  a  self-evident 
right  of  humanity,  entitled  to  legal  protec- 
tion by  every  consideration  of  feeling,  decen- 
cy, and  Christian  duty.  The  world  does  not 
contain  a  tribunal  that  would  punish  a  son 
who  should  resist,  even  to  death,  any  at- 
tempt to  mutilate  his  father's  corpse,  or  tear 
it  from  the  grave  for  sale  or  dissecUon ;  but 
where  would  he  find  the  legal  right  to  resist, 
except  in  his  peculiar  and  exclusive  interest 
in  the  body?'  Per  Ruggles,  referee,  in  Law 
of  Burial,  4  Bradl  Appendix,  52a    Accord- 


ingly, it  has  been  held  that,  while  a  dead 
body  iB  not  property  in  the  strict  sense  of  the 
conmion  law,  it  is  a  quasi  property,  over 
which  the  relatives  of  the  deceased  have 
rights  which  our  courts  of  equity  will  pro- 
tect Weld  V.  Walker,  130  Mass.  422  [39 
Am.  Rep.  465] ;  Pierce  v.  Proprietors,  etc.,  10 
R.  I.  227  [14  Am.  Rep.  667].  And  in  Indiana 
a  court  of  law  has  cut  loose  all  ecclesiastical 
ties,  and  held  that  the  bodies  of  the  dead 
belong  to  the  surviving  relations,  in  the  or- 
der of  inheritance,  as  property,  and  to  be  dis- 
posed of  as  they  may  deem  fit,  but  subject 
to  such  burial  regulations  as  are  reasonable 
and  proper  for  the  public  health  astd  advan- 
tage. The  burial,  however,  cannot  be  taken 
out  of  their  hands;  they  being  able  and  will- 
ing to  perform  it  Bogert  v.  City  of  Indian- 
apolis, 13  Ind.  134,  140.  And,  further,  a 
sort  of  right  of  custody  over  the  interest  in 
the  dead  body,  in  the  relatives  of  the  deceas- 
ed, is  recognized  in  the  statutes  of  many  of 
our  states.  See  Pierce  v.  Proprietors,  etc., 
10  R.  I.  239,  14  Am.  Rep.  667,  and  statutes 
there  cited.  The  subject  of  property  in 
dead  human  bodies  is  discussed  at  length  in 
4  Alb.  Law  J.  56,  57 ;  6  Alb.  Law  J.  151-154." 
If  relatives  of  blood  may  not  defend  the 
graves  of  their  departed,  who  may?  Always 
the  human  heart  has  rebelled  against  the  in- 
vasion of  the  cemetery  precincts ;  always  has 
the  human  mind  contemplated  the  grave  as 
the  last  and  enduring  resting  place  after 
the  struggles  and  sorrows  of  this  world. 
When  the  patriarch  Jacob  was  dying  in 
Egypt,  he  spake  unto  the  Israelites,  and  said : 
"I  am  to  be  gathered  unto  my  people;  bury 
me  with  my  fathers  in  the  cave  that  is  In 
the  field  of  Ephron,  the  Hittite,  in  the  cave 
that  iB  in  the  field  of  Machpelah,  which  is 
before  Mamre,  in  the  land  of  Canaan,  which 
Abraham  bought  with  the  field  of  Ephron, 
the  Hittite,  for  a  possession  of  a  burying 
place.  There  they  buried  Abraham  and  Sar- 
ah, his  wife ;  there  they  buried  Isaac  and  Re- 
bekah,  his  wife;  and  there  I  buried  Leah." 
Gen.  xlix,  29.  Jacob  regarded  the  grave  as 
the  never-ending  resting  place  of  his  kindred. 
Ever  since  those  distant  days  so  has  felt  the 
human  heart  Everything  else  has  changed; 
but  that  sentiment  remains  steadfast  to-day. 
For  the  proposition  that  relatives  may  in- 
voke the  arm  of  equity  against  desecration 
of  graves  in  dedicated  burial  places,  it  may 
be  useful  for  future  use  to  cite  also  Boyce 
V.  Kalbough,  47  Md.  334,  28  Am.  Rep.  464; 
Davidson  v.  Reed,  111  111.  167,  53  Am.  Repu 
613;  Mitchell  v.  Thome,  134  N.  Y.  536,  32 
N.  B.  10,  30  Am.  St  Rep.  699;  Rousseau  v. 
City,  49  How.  Prac  (N.  Y.)  492 ;  1  Spelling, 
Ext  Rw  I  847;  3  Am.  &  Bng.  Ency.  of  Law, 
53.  Tracy  v.  Bittie,  213  Mo.  302,  112  S.  W. 
45,  16  Ann.  Cas.  167,  is  a  notable  case  for 
this  purpose.  Mary,  the  mother  of  Wash- 
ingtOD,  was  buried  by  her  son-in-law  upon 
his  property.  Her  grave  was  neglected  for 
40  years;  then  a  monument  was  erected  orer 
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It  In  1888  partiea  attempted  to  sell  her 
grave.  The  court  held  that  Its  sale  was 
void.  Colbert  t.  Shepherd,  89  Va.  401,  16 
S.  E.  246. 

[21  When  once  property  has  been  dedicat- 
ed for  a  special  purpose,  as  for  a  burial 
ground,  or  where  a  city  has  dedicated  it 
for  that  purpose,  and  persons  have  acted  up- 
on the  faith  of  such  dedication  by  burying 
their  loved  ones  there,  the  city  cannot  de- 
vote the  property  to  any  other  purpose. 
Tiedeman  on  Munlc.  Corp.  |  229.  See  sec- 
tion 222.  "It  is  manifest  that  a  municipal 
corporation  has  no  implied  authority  to  dis- 
pose of  lands  which  have  been  dedicated,  to 
it  for  public  benefit;  nor  would  such  prop- 
erty be  subject  to  sale  for  the  payment  of 
debts  of  the  municipal  corporation.  Lands 
which  are  dedicated  to  the  public  use  are 
not  even  alienable,  when,  on  account  of  sur- 
rounding circumstances,  they  become  unsuit- 
able for  the  use  for  which  they  were  dedicat- 
ed." Only  the  Legislature  can  authorize  mn- 
nidpalitiee  to  dispose  of  them.  Think  of  a 
lot  conveyed  to  a  town  for  the  purpose,  in 
the  minds  of  grantor  and  grantee  both,  of  its 
use  as  a  burial  place,  the  grantor  having 
already  buried  the  bones  of  his  ancestors, 
the  lot  used  for  so  many  years  for  burial, 
and  practically  filled  up  with  hundreds  of 
graves,  intended  by  both  grantor  and  gran- 
tee to  De  80  used,  dedicated  by  the  municipal- 
ity for  this  purpose  to  the  public  and  used  by 
the  public;  then  think  of  the  municipality 
selling  it  to  a  private  individual  by  a  deed 
conferring  upon  him  the  right  to  remove  the 
dead,  foV  he  claims  absolute  property,  as  the 
record  shows.  It  strikes  us  at  once  that  the 
city  h£s  no  power  to  pervert  the  ground  to 
another  use  than  that  contemplated  by  the 
grantor  and  dty.  It  defeats  the  intent  of 
both.  This  is  shown  by  the  clause  in  the 
deed  providing  that  if  the  town  should  be- 
come incapable  of  holding  the  lot  it  should 
go  back  to  Buffner,  but  still  be  subject  to 
graveyard  purposes.  In  Pence  ▼.  Bryant,  54 
W.  Va.  263,  46  S.  D.  276,  we  held  that  when 
land  has  been  dedicated  to  public  use  and 
accepted  by  the  public  by  long  use,  as  the 
street,  the  town  cannot  divert  it  to  another 
use  without  legislative  authority.  See  War- 
ren V.  Lyons,  22  Iowa,  861;  Mount  Hope  t. 
Boston,  168  Mass.  609,  83  N.  Bl  695,  36  Am. 
St  Bep.  615;  Board  v.  Winchester,  84  Va. 
467,  4  8.  SI.  844;  Benn  t.  Hatcher,  81  Va. 
26,  69  Am.  Bep.  646;  McQulllin  on  Munlc 
Corp.  (section  1141)  says:  "Property  de- 
voted to  a  public  use  cannot  be  sold  without 
special  statutory  authority,  although  prop- 
erty which  has  ceased  to  be  used,  or  is 
not  used,  by  the  public  may  be  sold  or  leased 
as  the  public  welfare  may  demand.  For  in- 
stance, property  dedicated  for  public  use  as 
a  common,  or  property  conveyed  to  be  used 
as  an  ornamental  park  only,  except  where 
authorized  by  statute,  cannot  be  sold.  In 
this  sense  all  property  is  public  which  has 


been  dedicated  to  public  nse^  or  which  may 
be  affected  by  a  public  trust,  either  general 
or  special.  Municipal  corporations  hold  all 
property  in  which  the  public  is  interested, 
such  as  streets,  alleys,  public  squares,  com- 
mons, parks,  and  wharves.  In  trust  for  the 
use  of  the  public,  and  on  principle  such  trust 
property  can  no  more  be  disposed  of  by  the 
municipality  than  can  any  other  trust  prop- 
erty held  by  an  IndlvlduaL"  In  a  note 
found  there,  we  find  this:  ''It  may  be  seri- 
ously questioned  whether,  after  land  has 
been  appropriated  to  public  uses,  it  can  be 
transferred  unconditionally  to  another  for 
private  use."  The  authorities  are  against 
such  right  The  power  of  sale  is  not  incident 
to  the  ownership  of  property  held  as  a  pub- 
lic trust  Boper  v.  McWhorter,  77  Va.  214; 
Smith  T.  Cornelius,  41  W.  Va.  69,  23  &  B. 
699,  30  L.  B.  A.  747.  Authorities  above  show 
that  when  the ,  purpose  for  which  land  is 
conveyed  or  dedicated  has  been  accomplish- 
ed, or  that  the  use  Intended  can  no  further 
call  for  it,  the  property  may  be  sold.  But 
that  doctrine  can  have  no  possible  applica- 
tion In  this  case;  for  who  can  say  that  a 
graveyard  filled  with  dead  bodies,  so  that 
there  is  no  room  for  any  more,  or  where  it 
is  disused,  is  no  longer  a  graveyard?  It  is 
Just  as  plainly  continued  a  graveyard  for  the 
repose  of  the  dead  that  lie  in  it  through  cen- 
turies ahead.  Its  purpose  will  never  cease 
to  call  for  such  use.  For  this  I  cite  Tracy 
V.  Bittie,  213  Mo.  302,  112  S.  W.  46,  reported 
in  that  valuable  late  work,  16  Ann.  Gas.  167, 
173.  In  the  latter  volume  will  be  found 
much  valuable  law  upon  the  subject  of  dedica- 
tion of  land  for  cemetery  purposes.  We  find 
law  to  show  that  there  has  been  no  abandon- 
ment in  this  case.  The  city  has  never  for- 
bidden interment  therein,  and  has  continued 
to  care  for  it  as  a  cemetery  to  an  extent 

The  act  of  the  city  in  selling  this  lot  to 
Gouch  cannot  be  Justified  on  the  gpround  that 
the  lot  was  a  public  nuisance.  There  is  no 
evidence  of  this;  and  it  is  to  be  remembered 
that  the  dty  never  declared  It  to  be  a  nui- 
sance, or  ordered  or  forbade  its  use  ft>r  buri- 
al, or  ordered  disinterment  of  the  bodletf 
therein.  That  a  .cemetery  per  se  Is  not  a 
nuisance  is  supported  by  many  authorities. 
Kingsburg  v.  Flowers,  66  Ala.  479,  39  Am. 
Bep.  14 ; .  Lake  View  v.  Bose  Hill  Oemetery, 
70  IlL  191,  22  AuL  Bep.  71 ;  Dunn  v.  Austin, 
77  Tex.  139,  U  S.  W.  1126.  The  briers  and 
weeds  grew  up  in  it  What  of  that?  The 
blackberry's  flower  is  as  sweet  to  the  dead 
as  any.  The  weed,  though  so  called,  spreads 
'Its  perfume  on  the  desert  air."  Thej,  too, 
are  nature's  tributes  to  the  dead. 

^Above  the  graves  the  blackberry  hung 
In  bloom  and  green  its  wreath, 
And  harebells  swung  as  if  they  sung 
The  chimes  of  peace  beneath." 

"8o  sings  Whittier  in  '<The  Old  Burial 
Qround."   As  to  its  use  for  Immoral  puzposes. 
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A  fence  and  locked  gate  would  obviate  that 
And  where  the  police? 

[3]  In  what  I  have  said  above  I  have  as- 
sumed that  the  town  held  the  lot  charged 
with  a  public  trust  The  authorities  above 
go  to  establish  this.  It  is  well  established 
that  a  tovm  can  accept  a-  dedication  of  land 
for  public  purposes.  Boughner  v.  Clarks- 
burg, 15  W.  Va.  394;  Sturmer  v.  County,  42 
W.  Va.  724,  26  S,  B.  532,  36  L.  B,  A.  300. 
The  Code  (chapter  47,  1.28)  gives  a  town 
power  to  provide  places  for  the  burial  of 
the  dead.  Certainly  such  power  is  essential. 
But  it  is  said  that  thia  trust,  whether  aris- 
ing from  the  Ruffner  deed  to  the  town  or 
from  dedication  by  the  town,  is  a  void  trust, 
because  of  uncertainty  in  the  beneficiary;  it 
being  without  specifications  of  the  persons 
to  receive  its  benefits,  except  to  the  general 
public  of  Charleston  and  its  vicinity.  We 
do  not  deny  the  proposition  {hat  in  a  private 
trust  there  must  be  a  definite  beneficiary; 
but  how  as  to  the  trusts  for  the  general 
public?  It  is  impossible  to  name  those  who 
might  in  future  be  buried  in  the  lot  Is 
the  trust  to  fail  for  that  cause?  In  Beach  on 
Trusts,  f  322,  we  find  this:  "In  distinction 
from  an  ezpresa  private  trust  which,  by  the 
definition,  is  designed  for  the  benefit  of  one 
or  more  individuals,  the  trust  for  charitable 
purposes  is  a  public  trust  and  from  the  na- 
ture of  the  case  the  beneficiari^  are,  to  a 
greater  or  less  extent  unknown  or  indefinite. 
Ordinarily  the  trust  is  designed  for  the  bene^ 
fit  of  a  class,  the  individuals  of  which  can 
be  designated  only  in  general  terms.  In  a 
private  trust  if  the  beneficiary  or  benefici- 
aries are  not  definitely  and  positively 
named,  the  trust  fails  on  the  ground  of  in- 
definlteness.  But  in  a  charitable  trust  the 
beneficiaries  need  not  be  definitely  named; 
and  even  where  there  is  no  adequate  designa- 
tion of  a  cestui  que  trust  the  trust  will  be 
enforced  in  equity  if  the  intention  of  the 
settlor  can  be  ascertained  beyond  a  reason- 
able doubt  Trusts  for  charitable  purposes 
are  regarded  by  courts  of  equity  with  spe- 
cial favor,  and  a  much  more  liberal  construc- 
tion will  be  put  upon  an  instrument  creating 
such  a  trust  than  upon  one  creating  a  trust 
for  individuals.'*  That  seems  to  me  to  be  a 
reasonable  proposition.  Here  Is  a  town  ow- 
ing duties  to  the  public,  organized  to  advance 
the  public  interest.  It  receives  a  convey- 
ance for  a  burial  place.  Is  it  possible  that 
it  can  fail  for  want  of  specification  of  those 
who  may  come  to  be  buried  in  it?  The 
town  can  take  property  to  hold  in  trust  as 
street  or  park  or  a  city  hall.  Does  its  deed 
have  to  name  thousands  that  are  to  be  bene- 
ficiaries, those  composing  the  general  public? 
Why  cannot  the  town,  on  like  principles,  re- 
ceive in  trust  ground  for  cemetery  purposes? 

Great  reliance  is  placed  by  the  defend- 
ants on  the  case  of  Brown  v.  Caldwell, 
23  W.  Va.  187,  48  Am.  Rep.  376,  holding 
rold  tor  want  of  certainty  in  the  benefici- 


aries a  deed  for  land  to  a  trustee  upon  trust 
that  the -trustee  should  at  all  times  permit 
all  the  white  religious  societies  of  Christians, 
and  members  of  such  societies  to  use  the 
land  as  a  common  burying  ground,  and  for 
no  other  purpose  That  case  would  seem  to 
have  been  inspired  by  such  cases  as  Carska- 
don  V.  Torreyson,  17  W.  Va.  43.  I  draw  dis- 
tinction between  the  Brown-Caldwell  Case 
and  our  case.  There  the  trust  was  for  only 
members  of  certain  religious  societies,  and 
of  one  race,  and  was  Impossible  to  ascertain 
them;  but  In  our  ^^se  the  trust  is  for  the 
general  public  The  trustee  Is  a  town  charg- 
ed with  the  duty  of  holding  for  the  general 
public,  impossible  to  be  further  specified. 
We  have  a  statute  making  good  a  oonvey- 
ance  to  trustees  for  churches  and  burial 
ground  purposes,  though  no  names  be  given, 
because  impossible,  and  we  ought  to  uphold 
a  conveyance  to  a  town  upon  trust  to  use  for 
burial  purposes.  Both  by  the  RufCner  deed  to 
the  town  and  its  dedication  for  burial  pur- 
poses, the  town  held  the  land  subject  to  the 
trust  It  seems  to  me  that  the  conveyance 
was  to  the  town  as  a  corporation,  and  for 
its  own  corporate  purposes,  because  a  ceme* 
tery  devoted  by  it  to  public  use  is  just  as 
much  for  corporate  or  public  purposes  as  the 
ground  for  a  street  or  park.  It  seems  to 
me  that  there  are  not  both  a  trustee  and  an* 
other  person  as  cestui  que  trust  but  that 
the  town  is  both.  The  case  of  Jordan  t. 
Universalist  Trustees,  107  Va.  79,  57  S.  B. 
652,  telds  that  "while  the  courts  of  chan- 
cery of  this  state  will  not  undertake  to  en- 
force  Indefinite  charities,  a  devise  to  a  cor- 
poration for  the  general  purposes  of  its 
incorporation  cannot  be  said  to  be  uncertain 
in  any  respect,  and  will  be  upheld.*'  It 
seems  to  me  that  is  a  sound  proposition.  The 
statute  of  charitable  trusts,  in  the  reign  of 
Elizabeth,  is  not  a  statute  law  in  this  state, 
as  I  admit  That  statute  was  passed  to 
make  good  conveyances  to  pious  uses,  not 
otherwise  good;  and  that  statute  was  repeal- 
ed by  Virginia  in  1702.  Many  of  our  states 
hold  good  conveyances  by  analogy  to  that 
statute,  treating  it  as  oommonr  law.  If  we 
consider  that  the  public  in  this  case  is  not 
the  same  as  the  municipality,  the  trust  ought 
to  be  held  good  on  the  ground  that  the  use 
is  for  the  public — a  grant  to  the  corporation 
for  public  purposes.  I  understand  the  law 
to  be  that  a  grant  to  a  corporation,  which 
is  capable  of  taking,  which  grant  is  for  pub- 
lic purposes,  is  good,  though  individual  ben- 
eficiaries are  not  named.  "In  charitable 
trusts  the  beneficiaries  are  not  and  need 
not  be  capable  of  taking  the  title,  as,  when 
property  is  given  In  trust  for  the  poor  of 
the  parish,  or  the  education  of  youth,  or 
for  pious  uses,  or  for  any  charitable  pur- 
pose, the  benefidaiies  are  generally  unknown, 
uncertain,  changing,  and  incapable  of  tak- 
ing or  dealing  with  the  legal  title ;  but  such 
trusts  are  valid   in   equity,  and  courts  of 
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equity  will  administer  them  and  protect  tXie 
rights  of  the  cestui  que  trust"  Perry  on 
Trusts,  I  66.  I  know  that  this  text  may  be 
Baid  to  be  based  on  the  statute  of  charitable 
trusts,  not  enforced  in  Virginia;  but  I  re- 
peat that  a  public  corporation,  like  a  town, 
may  take  property  for  public  use  without 
designating  the  thousands  composing  the 
public  now  and  hereafter.  Is  it  possible  that 
such  a  trust  is  void?  Now,  it  has  been  a 
serious  question  in  the  English  courts, 
and  in  the  American  courts,  whether,  before 
or  without  the  statute  of  Elizabeth,  chari- 
table trusts  would  be  enforced  in  equity.  A 
discussion  of  this  subject  will  be  found  in 
Perry  on  Trusts,  i  693.  It  was  gravely  con- 
sidered in  the  Supreme  Court  of  the  United 
States,  in  Vidal  t.  Girard,  2  How.  196,  11 
Ia  Ed.  205;  the  conclusion  seeming  to  be 
that  equity  exercised  this  jurisdiction  before 
and  outside  of  the  statute  in  many  cases. 
But  I  do  not  rest  the  case  on  that  considera- 
tion. I  am  here  asserting  that  a  public  cor- 
poration, like  a  town,  may  take  land  to  exe- 
cute public  purposes,  declared  in  the  deed 
or  dedication  to  be  held  for  public  purposes, 
without  specification  of  the  members  of  the 
public.  I  say  that  a  town  incorporated  can 
take  land  upon  a  trust  to  hold  for  the  general 
public,  as,  for  instance,  for  a  street^  park, 
a  burial  place.  Indeed,  as  above  suggested, 
I  do  not  know  that  we  can  say  there  Is  an 
indefinite  benefldary  In  this  case.  I  regard 
It  as  a  conveyance  to  the  Incorporated  town 
for  its  own  public  use,  needing  no  names 
of  those  constituting  the  public. 

So  we  do  not  think  the  town  had  capacity 
to  sell  this  graveyard  ground.  Cliarged 
by  the  deed  from  RufCner  with  the  duty  of 
holding  for  burial,  charged  by  its  own  act 
of  dedication  to  that  use  for  many  many 
years,  by  its  sale  to  Couch  it  disowned  and 
abdicated  lt»  trust  for  the  use  of  a  private 
Individual,  which  we  said  it  could  not  do 
in  Pence  v.  Bryant,  64  W.  Va.  263,  46  a  EL 
275.  By  this  sale  it  was  not  furthering 
public  weal,  but  private  interest  The  deed 
to  Couch  contemplated  the  appropriation 
of  the  ground  to  purposes  other  than  bur- 
ial, because  it  provided  for  removal  of  the 
dead  in  short  order,  giving  a  license  to  do 
BO  of  only  four  months.  It  is  useless  to 
dte  authorities  for  the'  rule  that  a  municipal 
corporation  must  have  legislative  authority 
for  such  acts  as  this.  Certainly  it  cannot 
be  justified  by  any  implied  authority.  Dil- 
lon on  Munic.  Corp.  (section  1102)  says:  "A 
municipal  corporation  has  no  implied  or  in- 
cidental authority  to  alien,  or  dispose  of  for 
Its  own  benefit,  property  dedicated  to  or 
held  by  it  in  trust  for  the  public  use,  or  to 
extinguish  the' public  uses  in  such  property." 
It  will  there  be  seen  that  there  has  been 
serious  question  whether  even  the  Legisla- 
ture can  authorize  a  town  to  dispose  of  prop- 
erty held  fbr  an  important  public  use.  We 
need  not  decide  that  question,  as  there  has 
been  no  npeefal  act    I  think,  speaking  only 


for  myself,  that  the  Legislature  has  such 
power.  Laurel  Hill  Cemetery  v.  City  & 
County  of  San  Frandso,  152  Cal.  464,  93 
Pac.  70,  27  Lw  R.  A.  (N.  S.)  260,  14  Ann.  Cas. 
1080.  We  hold  that  without  such  authority 
the  city  of  Charleston  could  not  abdicate 
its  public  function  as  to  this  old  pioneer 
graveyard,  this  "God's  acre." 
These  views  lead  us  to  afiOjrm  the  decree. 

None  BT  BRAKKON,  P.  Since  handing 
down  the  foregoing  opinion,  I  meet  with  the 
case  of  Darcy  v.  Presbyterian  Hospital,  202  N. 
Y.  259,  95  N.  E.  695,  fully  reported,  with  valu- 
able note,  in  Ann.  Cas.  1912D,  123& 

WILLIAMS,  J.  (dissenting).  I  realize  that 
the  preparation  of  dissenting  opinions  is  gen- 
erally a  work  of  supererogation;  and  yet, 
when  I  am  unable  to  agree  with  my  As- 
sociates, I  think  a  proper  regard  for  their 
opinions,  as  well  as  a  decent  respect  for  my 
own,  affords  sufilcient  excuse  for  the  need- 
less labor.  The  parties  to  a  suit  and  their 
counsel  are  entitled  to  the  several  opinions 
of  tile  judges,  when  there  is  want  of  con- 
currence. 

While  I  have  a  very  high  regard  for  the 
opinions,  generally,  of  my  Associates,  and 
especially  for  the  opinions  of  the  judge  who 
wrote  the  opinion  in  this  case,  because  of 
his  wide  knowledge  of  the  law  and  long 
service  on  this  court,  still  I  am  so  thorough- 
ly convinced  that  this  decision  is  contrary* 
to  all  the  law  applicable  to  the  case  that  I 
cannot  yield  my  own  judgment,  not  even  to 
60  eminent  a  judge  as  he.  Each  judge  ar- 
rives at  his  own  conclusion,  after  a  careful 
examination  of  the  law;  and  it  is  therefore 
to  be  expected  that  all  five  of  the  judges  will 
not  at  all  times  agree.  Continuous  harmony 
in  the  judgment  of  many  judges  Is  a  certain 
evidence  that  some  of  them  lack  faith  in 
their  own  opinions. 

There  is  no  controversy  as  to  the  facts  in 
this  case;  they  are  set  out  in  a  written 
agreement  signed  by  opposing  counsel.  That 
the  council  met  at  night  and,  by  resolution, 
closed  the  deal  with  Mr.  Couch  is  not  ma- 
terial. There  is  not  a  particle  of  evidence  of 
fraud.  It  is  common  Imowledge  that  such 
meetings  are  as  often  held  at  night  as  In 
the  daytime:  Mr.  Cou<^'s  good  faith.  Is 
shown  by  the  fact  that  he  had  asked  the 
council  at  other  times  to  convert  the  lot 
Into  a  park ;  and  that  he  had;  years  before, 
submitted  a  written  proposition  to  buy  the 
lot  and  remove  and  re-inter  the  remains  of 
the  dead,  on  certain  terms.  There  is  no 
<luestion  of  fraud  before  this  court 

I  agree  that  the  relatives  of  the  dead  have 
such  an  Interest  In  their  remains  as  will 
entitle  them  to  resort  to  equity,  If  necessary, 
to  prevent  the  unlawful  disturbance  of  their 
graves;  but  I  deny  that  any  such  case  is 
here  presented  by  the  facts.  There  is  no 
evidence  that  Mr.  Couch  was  interfering 
u'ith  the  graves,  or  that  he  was  about  to  do 
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80.  He  would  have  been  liable  to  criminal 
prosecution  If  be  bad  clone  so,  without  first 
obtaining  authority  from  the  proper  source. 
On  the  oontrary,  the  agreed  fact  Is  that  the 
graveyard  was  In  better  condition  when  this 
suit  was  brought  than  it  had  been  for  20 
years  before.  Further  than  the  right  to 
^ave  the  graves  of  their  relatives  protected 
Irom  unlawful  molestation,  the  property 
light  of  each  citizen  of  Charleston  In  the 
lot  was  the  same;  the  right  of  one  was  not 
superior  to  another. 

The  principal  question  in  the  case  con- 
cerns the  city's  power  to  control  the  use, 
and  to  make  disposition,  of  the  graveyard. 
Other  questions  arising  have  more  or  less 
bearing  upon  this  one ;  but  they  are  only  in- 
cidental to  it 

I  freely  confess  that  when  this  case  was 
argued  orally,  more  than  a  year  ago,  I  re- 
ceived impressions  which  strongly  inclined 
me  to  the  view  that  the  city  had  not  the 
right  or  power  to  dispose  of  its  title  to 
ground  which  it  had  bought  for  burial  pur- 
poses, and  in  which  many  bodies  yet  re- 
mained. It  is  a  case  that  appeals  strongly 
to  one's  sentiment  and  feelings;  and  when  I 
began  to  examine  the  law  bearing  upon  it 
I  did  so  with  a  prejudice  against  the  right 
claimed  by  the  city.  But  as  I  proceeded  in 
my  investigation  I  found  my  prejudice  grad- 
ually yielding  to  the  higher  authority  of  rea- 
son and  law,  until  at  present  I  have  not  the 
faintest  doubt  in  regard  to  the  city's  right 
to  sell  the  lot  But  what  use  Mr.  Couch  can 
make  of  the  lot,  while  the  dead  remain 
buried  in  it,  is  not  for  me  to  say;  nor  is 
that  question  presented  to  us.  He  may  have 
a  piece  of  property  that  is  useless  to  him; 
but  that  is  his  own  concern,  and  be  is  not 
complaining.  Certain  It  is  that  the  criminal 
statute  protects  the  graves  against  unlawful 
molestation,  no  matter  whose  land  they 
are  on. 

The  council  of  the  city  Is  given  power,  un- 
der its  charter,  to  "purchase  and  hold  or  sell 
real  estate  and  other  property  necessary  to 
enable  them  the  better  to  discharge  their 
duties  and  needful  for  the  good  order,  gov- 
ernment and  welfare  of  the  said  corporation ; 
*  *  *  to  abate  or  cause  to  be  abated  any- 
thing which,  in  the  opinion  of  the  council, 
shall  be  a  nuisance;  *  *  *  to  provide 
in  or  near  the  city  places  for  the  burial  of 
the  dead,  and  to  regulate  interments  in  the 
city;  •  •  •  to  promote  the  general  wel- 
fare of  the  dty,  and  to  protect  the  person 
and  property  of  the  citizens  therein.**  Is  it 
possible  that  under  such  broad  powers  the 
city  cannot  dispose  of  its  title  to  the  lot  in 
question,  in  the  interest  of  the  general  wel- 
taie  of  the  dty,  but  is  bound  to  keep  it,  re- 
gardless of  its  location,  condition,  and  its 
present  surroundings,  notwithstanding  the 
eoundl  has  long  since  provided  a  more  beau- 
tiful and  commodious  cemetery  on  the  hill 
overlooking  the  dty,  suffldent  to  accommo- 
date the  remains  of  those  who  are  now 
buried  in  the  old  graveyard,  as  well  as  the 


bodies  of  those  who  may  die  in  many  years 
yet  to  come?  I  cannot  so  believe.  I  think 
the  charter  powers  of  the  dty  were  intended 
by  the  Legislature  to  meet  the  exlgendes  of 
just  such  a  case  as  this. 

No  limitation  is  put  upon  the  dty's  right 
to  dispose  of  the  lot  by  the  terms  of  the 
Daniel  Ruffner  deed.  Then,  whence  the  limi- 
tation? The  opinion  admits  that  the  deed 
conveyed  an  estate  in  fee  absolute;  There 
is  clearly  no  declaration  of  trust  in  the  con- 
veyance. Wherefore,  then,  deny  the  dty  the 
jus  disponendi— a  right  incident  to  all  es- 
tates held  in  fee?  The  dty  paid  $300  for  the 
land,  and  Mr.  Ruffner  granted  it  in  oonsider- 
ation  thereof.  It  was  therefore  not  a  dedi- 
cation by  him.  A  grant  for  a  valuable  con- 
sideration, and  without  conditions,  cannot 
be  a  dedication ;  to  say  so  is  a  contradiction 
in  terms.  The  recital  that  the  dty  had  pur- 
chased the  ground  for  its  use,  as  a  grave- 
yard, did  not  create  a  trust,  nor  did  it  oblige 
the  town  to  devote  it  to  that  use;  it  had 
the  right  to  make  any  other  use  of  it  that, 
in  the  judgment  of  the  council,  the  city's 
welfare  might  require.  That  redtal  is  not 
even  a  covenant  by  the  dty  that  the  land 
will  be  so  used.  It  Is  no  more  than  if  a 
grantee  of  a  lot  of  ground  should  say  that 
he  was  buying  it  to  erect  on  it  a  hoteL  That 
would  not  estop  him  from  building  a  dwell- 
ing house  instead. 

The  opinion  contains  a  very  elaborate  dis- 
quisition on  the  question  of  a  dedication  of 
land  to  a  pious  use.  But  I  cannot  see  that 
that  question  has  any  application  whatever 
to  this  case.  I  think  I  have  shown  that  Mr. 
Ruffner  did  not  dedicate  the  ground  in  any 
sense  of  the  term ;  and  I  think  it  is  a  use 
of  the  term,  unwarranted  in  law,  to  say  that 
the  dty  dedicated  it  The  dty  simply  used 
it  for  a  particular  purpose.  But  let  it  be 
admitted  that  the  city  did,  in  a  certain 
sense,  dedicate  the  ground  to  a  particular 
use,  the  question  then  arises:  To  whom  did 
it  dedicate  it?  The  deed  by  which  it  took 
title  answers  that  question.  It  says  that  it 
was  *'for  the  use  of  said  town  as  a  grave- 
yard, or  place  of  Interment  for  the  said 
town.*'  Who  constituted  the  town,  now  the 
dty,  of  Charleston?  Its  dtizens.  So  that 
the  only  dedication  the  town  could,  or  did, 
make  was  a  dedication  to  itself.  It  was  not 
authorized  by  its  charter  to  buy  land  for  any 
other  uses  than  its  own.  If  it  held  the 
property  in  trust,  it  held  it  in  trust  for  itself, 
just  as  it  holds  any  other  land  necessary  for 
the  performance  of  its  governmental  func- 
tion. If  it  was  trustee,  it  was  also  cestui 
que  trust;  and  the  union  of  beneficial  in- 
terest and  legal  title  in  the  same  individual 
or  corporate  body  certainly  confers  the  right 
of  control — the  jus  disponendt  Deferentially 
speaking,  I  think  the  opinion  presents  a  con- 
fusion of  ideas,  originating  in  the  conception 
that  the  dty  is  a  trustee  holding  legal  title 
for  the  benefit  of  its  citizens  In  thdr  indi' 
vidual  capacity.  But  their  property  rights 
are  not  individual  and  distinct;    theiy  ax« 


W.VaJ 


BITTEB  T.  COUGH 


436 


only  such  as  exist  because  of  tbelr  citizen- 
ship in  the  organized  society  composing  the 
municipality.  A  city  can  own  no  private 
property;  all  its  property  is  held  in  public 
trust  It  is  created  for  governmental  pur- 
poses, and  is  a  subordinate  political  division 
of  the  state.  It  exists,  owns  property,  and 
exercises  the  powers  and  rights  given  by  its 
franchise  for  the  benefit  of  all  of  its  citizena 
But,  like  other  organized  governments,  it 
speaks  the  will  of  its  citizens  through  their 
chosen  representatives,  the  dty  council.  Be- 
ing chartered  solely  for  a  governmental  pur- 
pose, a  municipality  cannot  make  an  ir- 
revocable dedication  of  its  property  to  a 
particular  use,  becanse  to  do  so  would  be 
to  surrender  its  governmental  authority  pro 
tanto. 

None  of  the  cases  cited  In  the  majority 
opinion,  on  the  question  of  dedication,  deal 
with  the  point  presented  by  the  facts  of 
this  case.  They  all  relate  to  dedication  of 
land  by  individuals,  or  by  private  corpora- 
tions, to  a  public  use.  But  even  then  the 
authorities  all  hold  that  the  use  is  subject 
to  the  governmental  control  of  the  munici- 
pality, but  that,  on  the  cessation  of  the  use, 
the  title  to  the  land  dedicated  reverts  to 
the  former  owner  or  his  heirs.  In  the  pres- 
ent case,  the  city,  holding  the  absolute  title 
in  fee,  would  contmue  to  hold  it  after  the 
use  to  which  the  land  bad  been  put  had 
ceased. 

There  was  no  grant  by  the  city  to  any  of 
its  citizens  for  burial  plots.  The  right  of 
interment  was  a  right  in  common  to  all  the 
citizens  of  the  dty,  and  amounted  only  to 
a  mere  privilege,  or  license,  revocable  at  the 
will  of  the  municipal  authorities.  ''The 
right  of  burial  in  a  public  cemetery  is  not 
an  absolute  right  of  property,  but  a  privi- 
lege or  license  to  be  enjoyed  so  long  as  the 
place  continues  to  be  used  as  a  burial 
ground,  subject  to  municipal  regulation  and 
control,  and  legally  revocable  whenever  the 
public  necessity  requires  it."  Page  t.  Sy- 
monds,  63  N.  H.  17,  56  Am.  Bep.  481.  See, 
also.  Went  v.  M.  P.  Church,  80  Hun,  266, 
30  N.  Y.  Supp.  157;  Ex  parte  McCall,  68 
&  a  489,  47  S.  E.  974;  Richards  v.  North- 
east Protestant  Dutch  Church,  32  Barb.  (N. 
Y.)  42;  Price  v.  Methodist  Church,  4  Ohio, 
516;   Sohier  v.  Trinity  Church,  109  Mass.  1. 

The  opinion  admits  that  the  Legislature 
can  authorize  the  city  to  dispose  of  the  land ; 
but  I  assert  that  it  has  already  done  so. 
The  dty  bought  it  under  the  power  conferred 
on  it  by  the  Legislature,  and  the  power  giv- 
en it  to  sell  and  convey  is  equally  explidt 

A  statute  authorizing  a  municipality  "to 
pass  by-laws  respecting  the  health,  good 
government,  and  welfare  of  the  place"  has 
been  held  to  confer  power  to  discontinue  the 
use  of  a  burial  place  in  the  dty.  2  Dillon  on 
Munic.  Corp.  §  682,  and  cases  dted  in  note  1. 

The  power  "to  make  regulations  to  secure 
the  general  health  of  the  inhabitants  and 


prevent  and  remove  nuisances"  was  held,  in 
Campbell  v.  City  of  Kansas,  102  Mo.  326^  13 
S.  W.  897,  10  U  R.  A.  693,  a  sufficient  grant 
of  police  power  to  authorize  the  prohibition 
of  burials  and  the  discontinuance  of  a  grave- 
yard in  the  city,  notwithstanding  the  city 
did  not  own  the  graveyard. 

In  People  ex  reL  Oak  Hill  Cemetery  Asso- 
dation  v.  Pratt  et  al.,  129  N.  Y.  68,  29  N. 
E.  7,  it  was  held  that  the  charter  of  the  dty 
of  Rochester,  which  gave  it  power  "to  make, 
modify  and  repeal  ordinances  and  by-laws  to 
regulate  the  burial  of  the  dead,"  was  suffi- 
cient to  authorize  the  dty  to  forbid  the 
burial  of  the  dead  in  lands  of  a  cemetery 
association  within  the  dty  limits,  notwith- 
standing the  city  had  previously  given  the 
right  to  the  association  to  so  use  its  land. 

Presbyterian  Church  v.  City  of  New  York, 
5  Cow.  (N.  Y.)  638,  is  very  much  in  point 
The  dty  of  New  York  had  there  conveyed 
the  lands  to  the  church  for  a  cemetery,  and 
had  covenanted  for  quiet  enjoyment,  and 
afterwards,  pursuant  to  power  given  it  by 
the  Legislature,  passed  a  by-law  prohibiting 
the  use  of  the  lands  as  a  cemetery,  and  the 
church  brought  an  action  for  an  alleged 
breach  of  the  covenant.  The  court  held 
that  the  discontinuance  of  the  graveyard  did 
not  create  a  breach  which  entitled  to  dam- 
age, but  was  a  repeal  of  the  covenant  for 
quiet  enjoyment;  also  that  a  munidpal  cor- 
poration could  not,  by  contract,  abridge  its 
legislative  power.  There  the  dty's  char- 
ter authorized  it  to  pass  by-laws  "for  reg- 
ulating or,  if  they  find  it  necessary,  prevent- 
ing the  interment  of  the  dead  within  the  said 
dty."  That  decision  was  later  approved  and 
followed  in  Coates  v.  Mayor,  etc,  of  New 
York,  7  Cow.  (N.  Y.)  685.  In  the  latter  case 
it  was  held,  also,  that  the  by-law  need  not 
redte  on  its  face  that  it  was  necessary,  but 
that  the  necessity  was  implied  by  the  act 
of  passing  it;  and  that  necessity  meant  "what 
is  necessary  for  the  public  good."  The  dty 
there  owned  the  land  and  granted  it  in 
trust  for  burial  purposes,  and  it  had  been 
so  used  for  more  than  a  hundred  years ;  but, 
notwithstanding,  the  court  held  that  it  "was 
not  conclusive  against  the  power  of  the  Leg- 
islature, or  the  corporation,  to  pass  the 
laws,"  and  that  the  dty  was  not  prevented 
from  declaring  the  use  "a  public  nuisance." 

In  Kincald's  Appeal,  66  Pa.  411,  423  (6 
Am.  Rep.  377),  which  seems  to  be  a  leading 
case  on  the  subject.  Judge  Sharswood,  says: 
"We  cannot  doubt  that  it  is  competent  for 
the  Legislature  to  authorize  or  to  delegate 
that  power  [1.  e.,  to  discontinue  a  cemetery 
and  to  remove  the  remains  of  tlie  dead]  to 
the  municipalities.  It  Is  a  police  power  nec- 
essary to  the  public  health  and  comfort  ,As 
they  can  authorize  the  removal  of  any  other 
thing  which  they  deem  a  nuisance  by  a  sum- 
mary proceeding,  without  a  jury  trial,  so 
they  can  authorize  and  direct  the  removal  of 
dead  bodies  from  any  ground,  and  the  con- 
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sequent  vacation  of  it  as  a  burial  gronnd." 
In  that  case,  however,  there  was  a  special 
act  of  the  Legislature  of  Pennsylvania  pro- 
viding for  the  discontinuance  of  the  burial 
ground  and  the  removal  of  the  dead.  So, 
also,  there  was  a  like  special  act  by  the 
West  Virginia  Legislature,  in  the  case  of 
Brown  v.  Caldwell,  23  W.  Va.  188,  48  Am. 
Rep.  376.  But  special  acts  in  those  cases 
were  necessary  for  the  reason  that  the  cities 
did  not  own  and  control  the  respective  prop- 
erties. In  the  Pennsylvania  case  the  land 
was  owned  by  a  church,  which  had  granted 
burial  lots  to  individuals;  and  in  the  West 
Yirglnia  case  the  land  had  been  granted  to 
trustees  upon  a  trust,  not  for  the  city. 

That  the  city  passed  no  ordinance  discon- 
tinuing the  use  of  the  graveyard,  or  declar- 
ing it  to  be  a  nuisance,  cannot  aftect  the 
case.  Such  a  resolution  was  not  a  condition 
precedent  to  its  power  to  convey  the  land. 
Its  use  as  a  burial  place  had  been  prac- 
tically discontinued.  No  one  had  been  bur- 
ied in  the  lot  since  1872,  and  no  care  was 
taken  of  it  The  deed  to  Couch,  of  itself, 
operated  to  discontinue  the  use,  and  a  for- 
mal declaration  of  such  discontinuance  was 
not  necessary.  The  dty  had  provided  a  new 
burial  place  for  its  citizens,  and  thereafter 
bestowed  no  care  upon  the  old  graveyard. 
Nonuser  and  neglect  by  the  city  to  care 
for  it  for  nearly  30  years  was  certainly 
sufficient  notice  to  the  friends  of  the  dead 
burled  there  that  the  city  had  ceased  to 
maintain  it  as  a  cemetery.  Many  persons 
had  already  removed  their  dead  to  the  new 
cemetery;  and  the  dty  ought  not  to  be  re- 
quired to  maintain  more  cemeteries  than  are 
necessary  for  the  purposes  of  interment 
The  resolution,  passed  at  a  regular  session 
of  the  common  council,  accepting  Mr.  Couch's 
proposition  and  Instructing  the  mayor  to 
execute  to  him  a  deed,  was,  in  effect,  a  res- 
olution discontinuing  the  use  as  a  burial 
place.  No  previous  notice  of  such  a  res- 
olution was  necessary,  because  no  one  had  a 
right  to  prevent  its  passage;  it  was  a  gov- 
ernmental act,  done  in  the  exercise  of  a 
delegated  legislative  power.  It  is  shown  by 
the  agreed  facts  that  since  the  incorporation 
of  the  city  no  fewer  than  five  different  grave- 
yards existed  in  the  dty  at  different  times, 
all  of  which  have  been  discontinued.  As 
the  dty  grew  and  expanded,  the  little  burial 
ground  became  surrounded  with  elegant 
homes,  and  the  coundl,  no  doubt,  considered 
that  the  welfare  of  the  people  required  that 
it  be  discontinued  as  a  burial  place;  atid 
the  exercise  of  thdr  governmental  discre- 
tion in  that  regard  is  not  subject  to  judicial 
review.  The  lot  belonged  to  the  dty,  and  no 
previous  action  expressly  discontinuing  its 
use  as  a  graveyard  was  necessary  to  enable 
it  to  convey  it 

As  dties  grow  in  size  and  increase  in  pop- 
ulation, it  is  a  prevailing  custom  to  discon- 
tinue old  burial  grounds,  and  to  establish 


others  in  more  desirable  localities,  remote 
from  densely  populated  districts  and  away 
from  the  turmoil  of  business.  The  city  is 
not  required  to  justify  its  action  in  selling 
its  own  property;  but  if  it  were  it  could, 
no  doubt,  do  so  on  two  grounds:  First,  that 
it  had  provided  for  its  citizens  another  and 
a  better  place  for  interment,  to  which  they 
had  a  right  to  remove  the  remains  of  their 
friends  from  the  old  graveyard,  and  had 
therefore  performed  its  full  duty  in  the 
premises;  and,  second,  that  the  old  grave- 
yard was  so  sadly  neglected,  and  so  much 
frequented  for  immoral  purposes,  that  it 
had  become  a  nuisance.  The  charter  gives 
the  council  the  right  ''to  abate  or  cause  to 
be  abated  anything  which,  in  the  opinion  of 
the  council,  shall  be  a  nuisance."  Wood  v. 
aty  of  Hinton,  47  W.  Va.  646,  85  S.  B.  824 ; 
Baumgartner  v.  Hasty,  100  Xnd.  675,  60  Am. 
Bep.  830;  Hart  v.  Mayor,  3  Paige  (N.  Y.) 
213;  North  Chicago  City  By.  Co.  v.  Town 
of  Lake  View,  105  IlL  207,  44  Am.  Bep.  788 ; 
2  Dillon  on  Munic.  Corp.  fi  689.  But  the  pow- 
er to  declare  a  thing  a  nuisance  is  given  to 
enable  the  munidpality  to  compel  a  private 
owner  of  property  to  change  the  use  which 
he  is  making  of  it,  when  the  use  is  an  an- 
noyance to  the  public.  Such  formal  declara- 
tion is  useless  when  the  dty  -owns  and  con- 
trols the  property  constituting  the  nuisance. 
But  it  is  insisted  that  a  graveyard  is  not 
per  se  a  nuisance.  That  may  be  true.  Still 
the  council  are  authorised  to  dedare  a  thing 
to  be  a  nuisance,  within  reasonable  limita- 
tions, which  is  not  such  per  se;  and  in  such 
case  their  action  is  not  subject  to  judicial 
review,  because  it  is  the  performance  of  a 
governmental  function  for  the  promotion  of 
the  general  welfare.  2  Dillon  on  Munic. 
Corp.  §  689,  and  authorities  above  cited. 
Furthermore,  a  thing  which  is  not  a  nui- 
sance, under  certain  surroundings,  may  be- 
come such  at  a  later  time  and  under  dif- 
ferent surroundings.  A  building  which  was 
not  a  nuisance  when  first  erected  may  be- 
come such  through  its  neglect  and  decay, 
or  by  the  use  made  of  it  8o^  too,  a  grave- 
yard located  in  the  heart  of  a  city,  and  sur- 
rounded by  beautiful  residences,  may,  by 
simple  neglect,  become  so  overgrown  with 
weeds,  brush,  and  briers,  and  may  be  so 
used,  as  to  justify  the  municipal  authori- 
ties in  declaring  it  to  be  a  public  nuisance, 
even  when  the  dty  is  not  the  owner  of  the 
ground,  not  because  it  may  endanger  the 
health  of  the  community,  but  because  it 
affords  a  convenient  retreat  near  by  one  of 
the  public  streets,  for  immoral  purposes. 

But  it  is  suggested  •  that  the  dty  council 
had  no  right  to  neglect  the  ground  and  suf- 
fer it  to  become  a  nuisance.  A  complete  an- 
swer to  this  argument  is  the  fact  that  the 
city  had  provided  another  cemetery,  and 
desired  to  discontinue  the  use  of  the  old 
one.  It  was  not  obliged  to  maintain  more 
cemeterlsB  than  were  needed.    The  relatives 
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of  the  dead  bnrled  in  the  old  graveyard  liad 
the  privilege  of  removing  their  remains  to 
the  new  cemetery.  Many  of  them  did  so; 
and  thereafter  no  Interments  were  made  in 
the  old  one. 

The  municipal  authorities  and  the  pur- 
chaser are  charged  with  making  commerce 
of  the  bones  of  the  dead.  But  is  it  not  evi- 
dent that  the  bodies  interred  there  detract- 
ed from,  rather  than  added  to,  the  com- 
mercial value  of  the  lot?  Is  a  man  forbid- 
den to  dispose  of  his  land  because  he  has 
permitted  his  neighbor  to  bury  his  dead 
In  its  soil?  Certainly  not  By  permitting 
the  citiz^is  to  bury  their  dead  in  the  lot, 
the  municipality  did  not  dispose  of  any  of 
its  property  rights,  or  relinquish  any  of 
its  police  powers  to  control  its  use.  The 
citizens  bad  only  a  permissive  right — ^a  mere 
license — to  occupy  the  ground  for  the  burial 
of  their  dead  until  such  time  when  the  city 
might  elect  to  make  other  use  of  it. 

Would  It  not  be  more  in  accord  with  the 
sentiment,  so  eloquently  spoken  of  in  brief 
of  counsel,  if  the  friends  of  those  who  sleep 
in  the  old  graveyard  should  wish  their  re- 
mains removed  to  the  new  cemetery  over- 
looking the'  city,  where  their  final  abodes 
could  receive  respectful  attention  and  care, 
rather  than  that  they  should  be  allowed  to 
repose  forever  in  a  place  so  much  neglected 
that  it  had  become  a  rendezvous  for  crime? 
If  land,  once  devoted  to  burial  purposes, 
could  not  thereafter  be  used  for  any  other 
purpose,  it  would  not  be  many  centuries 
until  the  face  of  the  earth  would  be  wholly 
occupied  by  the  dead,  and  there  would  be 
no  place  for  the  living.  So,  while  it  is  true 
that  the  law  does  have  tender  regard  for 
the  sentiment  of  the  living  for  the  dust  of 
their  dead,  and  protects  their  graves  from 
unlawful  desecration  by  punishment  as  for 
a  crime,  still  it  acknowledges  the  earth  as 
the  only  habitation  for  the  living,  and  gives 
them  a  superior  right  to  the  soil. 

I  have  shown,  I  think,  that  the  right  of  In- 
terment was  not  a  property  right,  but  a 
mere  license,  or  privilege,  revocable  at  the 
wiD  of  the  city.  That  being  so,  it  follows, 
as  certainly  as  the  night  follows  the  day, 
that  no  one  who  has  used  the  privilege  has 
the  right  to  refuse  to  remove  the  remains  of 
his  dead  and  thereby  prevent  the  city  from 
disposing  of  its  property.  The  city  did  not 
bury  the  dead;  wherefore,  then,  its  obliga- 
tion to  remove  the  bodies  before  being  al- 
lowed to  sell  its  ground?  It  permitted  the 
burials,  and  it  likewise  permitted  the  re- 
moval of  the  dead,  from  the  year  1872  down 
to  the  making  of  the  deed  to  Couch,  and  4 
months  thereafter,  a  period  of  more  than 
25  years.  Was  not  that  sufficient  time  for 
any  one,  who  desired  to  do  so,  to  remove 
and  re-inter  the  remains  of  his  relatives? 
It  would  certainly  seem  so.  "Once  a  grave- 
yard always  a  graveyard"  may  be  a  pre- 
Taillng  sentiment,  and  it  may  have  been  also 


the  law  of  Canaan  in  the  days  of  patriarchia] 
government,  4,000  years  ago;  but  it  is  cer- 
tainly not  the  law  of  our  land,  or  of  our 
time.  I  would  not  willingly  ofTend  the  sa- 
cred sentiment  with  which  we  all  regard  the 
dust  of  our  dead;  but,  I  ask,  what  means  the 
language  found  in  the  burial  rite  of  all 
Christian  denominations,  "earth  to  earth, 
dust  to  dust,  ashes  to  ashes,"  if  the  body  is 
to  be  forever  preserved?  And  if  it  is  not  to 
be  forever  preserved,  why,  then,  should  the 
spot  of  ground  in  which  it  rests  be  forever 
hallowed  and  withheld  from  occupation;  and, 
if  not  withheld  forever,  then  how  long? 
Thomas  Campbell  is  just  as  eminent  author- 
ity, in  law,  as  our  own  beloved  Whittler, 
and  from  him  I  quote  the  following: 

"What's  hallowed  ground?     Has  earth  a  clod 
Its  Maker  meant  not  should  be  trod 
By  man,  the  image  of  his  God, 
Erect  and  free, 

Unscourged  by  Snjperstition's  rod 
To  bow  the  knee?^ 

The  general  public  will  have  small  inter- 
est in  the  graves  and  in  the  monuments 
erected  over  the  final  resting  place  of  most 
of  us;  and  the  surviving  friends  of  those 
who  die  need  no  glittering  shafts  or  eloquent 
inscriptions  to  remind  them  of  their  loved 
ones,  for  the  tie  of  kinship  endears  the  mem- 
ory, and  "to  live  in  hearts  we  leave  behind 
is  not  to  die."  The  embalmed  bodies  of 
Egyptian  kings  and  nobles,  buried  S,000 
years  ago,  are  now  exhibited  in  the  museums 
of  the  country  as  curios.  If  we  could  dis- 
cover that  lost  art,  would  we  practice  it? 
I  hope  not.  I  rather  think  we  are  gradually 
losing  our  prejudices  and  finding  our  senses, 
and  will  realize,  before  many  generations, 
that  cremation,  a  much  more  sanitary  meth- 
od of  disposing  of  the  dead,  can  be  made 
just  as  sacred  a  rite  as  burial. 

The  covenant  by  Daniel  Ruffner  and  his 
heirs  to  stand  seised  of  the  lot  "to  the  use 
of  the  said  town  of  Charleston  or  the  in- 
habitants thereof,"  in  the  event  the  town 
should  become  incapable  of  holding  the  title, 
was  made  for  the  benefit  of  the  municipality, 
and  was  intended  to  prevent  a  failure  of 
title,  in  case  the  municipality  should  forfeit 
or  lose  its  franchise.  It  does  not  affect  the 
city's  title,  or  limit  its  power  to  make  dis- 
position of  the  lot  The  covenant  was  made 
to  meet  a  contingency  which  appears  never 
to  have  arisen. 

The  fact  that  Daniel  Ruflbier  excepted  from 
the  operation  of  his  deed  the  plot  of  ground 
35x45  feet  within  the  bounds  of  the  one-acre 
lot  evinces  no  intention  to  create  a  trust 
relation  between  him  and  the  city,  but  rath- 
er shows  a  contrary  intention ;  for,  if  he  un- 
derstood that  the  ground  was  always  to  be 
used  as  a  graveyard,  and  could  not  be  dis- 
posed of  by  the  city,  there  would  have  been 
no  occasion  for  him  to  reserve  the  legal  title 
to  that  lot.  He  could  have  protected  the 
graves  of  his  parents,  and  also  provided  a 
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resting  place  for  hlnis^  by  reserying  the 
use  only  of  that  lot  It  was  a  matter  of 
little  concern  who  held  the  legal  title,  if  the 
use  was  to  be  perpetual. 

Law  is  not  an  exact  science*  but  a  thing 
of  growth  and  development  Its  aim  is  to 
do  justice;  but,  as  man  himself  is  fallible, 
it^follows  that  the  institutions  which  he  has 
established  for  the  guide  and  government  of 
society  often  fail  to  accomplish  the  end  de- 
sired; but  that  is  no  reason  why  he  should 
not  continue  his  efforts  to  improve  them. 
Men  of  the  legal  profession  fully  understand 
that  the  great  body  of  our  law  Is  court-made; 
that  is,  it  originated  in  judicial  decisions 
which  have  come  down  to  us  through  the 
centuries.  The  Le^lature  has  made  only 
a  fractional  part  of  the  law  by  which  society 
Is  regulated,  and  under  which  its  members 
transact  business,  one  with  another.  There- 
fore, when  the  courts  of  the  present  day  un- 
dertake to  interpret  and  apply  what  is 
known  as  the  unwritten  law  to  the  facts  in 
any  given  case,  they  should  do  it  so  as  to 
meet  the  needs  of  the  complex  and  highly  or- 
ganized society  of  the  present,  so  far  as  this 
can  be  done  with  consistent  respect  for  well- 
established  rights  and  principles.  I  am  con- 
vinced that  the  court,  in  reaching  its  conclu- 
sion in  this  case,  has  not  only  refused  to  be 
guided  by  the  present  needs  of  society,  but 
has  overridden  the  recent  interpretations  of 
the  law,  respecting  such  cases,  made  by  the 
highest  courts  of  every  state  in  the  Union 
that  has  spoken  on  the  subject,  and  has 
taken  a  most  wonderful  backward  stride,  all 
of  which  I  regret  exceedingly. 

I  would  reverse  the  decree  and  dismiss  the 
MIL 

(71  W.  Va.  269) 

HURLEY  V.  HURLEY  et  aLt 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  12,  1912.) 

(Byllahus  by  the  Court,) 

1.  Habeas  Cobpus  (§  113*)— PLBADiifG— Rxp- 

UOATION  TO    ReTUBN. 

In  habeas  corpus,  the  want  of  a  replica- 
tion to  the  return  is  not  ground  for  reversal 
when  the  court  or  judge  has  heard  the  matter 
on  evidence  as  though  the  return  was  dented. 

[Ed.  Note.— -For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  H  102-115;   Dec  Dig.  §  113.*} 

2.  Habeas  Cobfub  (§  99*>— Odstodt  of  Mi- 
nob. 

Tlie  father  is  legally  entitled  to  the  custody 
of  his  infant  child,  if  fit  for  the  trust,  and 
the  same  should  not  be  denied  him  unless  the 
child's  welfare  or  other  considerations  clearly 
outweigh  his  legal  right 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  §  84 ;   Dec  Dig.  |  99.*] 

Error  to  Circuit  Court,  Harrison  County. 

Application  of  Peter  Hurley  for  writ  of 
habeas  corpus  to  Mary  Ellen  Hurley  and 
others.  Writ  granted,  and  defendants  bring 
error.     AfQrmed. 


Edward  G.  Smith  and  Stephen  G.  Jackson, 
both  of  Clarksburg,  for  plaintiff  in  error. 
Cato  &  Bledsoe,  of  Charleston,  for  defendant 
in  error. 

ROBINSON,  J.  The  writ  of  error  herrin 
lies  to  a  judgment  in  habeas  corpus  proceed- 
ings, giving  to  Peter  Hurley  the  custody  of 
his  infant  son.  It  will  serve  no  purpose  to 
detail  the  facts — sentimental  and  romantic 
though  they  be — out  of  which  the  proceedings 
arose.  The  story  is  an  old  one,  of  a  mar- 
riage, a  child,  a  separation,  and  a  determin- 
ed effort  on  the  part  of  each  parent  to  de- 
prive the  otner  of  the  custody  of  the  off- 
spring. 

The  writ  issued  against  Mary  Ellen  Hur- 
ley, the  mother  of  the  child,  and  F.  M.  Ash- 
craft,  its  step  great  grandfather,  who  had 
been  appointed  its  guardian,  though  the  child 
had  no  estate.  Both  of  these  parties  made 
due  return  to  the  writ  The  mother  dis- 
claimed that  she  had  the  custody  of  the 
child  and  averred  that  it  was  in  the  custody 
of  its  duly  appointed  and  qualified  guardian. 
The  guardian  made  return  that  the  child 
was  lawfully  in  his  custody,  averring  that 
the  father  had  abandoned  the  child,  and  that 
in  any  event  he  was  wholly  unfitted  to  have 
its  custody  by  reason  of  immorality  and 
other  shortcomings  on  his  part 

As  to  the  matters  arising  on  the  writ  and 
the  returns  thereto,  the  court  heard  verbal 
testimony  of  witnesses  for  both  the  petition- 
er and  the  guardian,  together  with  one  dep- 
osition for  the  latter.  A  decree  of  divorce 
and  the  record  on  which  the  same  was  based, 
in  a  suit  by  Mary  Ellen  Hurley  against  Peter 
Hurley,  was  also  considered.  The  decree  of 
divorce  had  been  obtained  shortly  prior  to 
the  trial  of  the  proceedings  in  habeas  corpus. 
The  grounds  alleged  for  the  divorce  were 
cruel  and  inhuman  treatment  The  decree 
was  obtained  in  the  absence  of  the  defendant 
and  merely  on  order  of  publication.  Though 
the  custody  of  the  child  was  sought  by  the 
mother  in  the  divorce  suit,  the  decree  was 
silent  in  that  regard. 

[1]  Respondents  submitted  themselves  to  a 
trial  of  the  matters  arising  on  the  returns, 
notwithstanding  those  matters  were  not  tra- 
versed by  replications.  Now  they  insist  that 
the  facts  alleged  in  the  returns  were  con- 
clusive because  they  were  not  denied.  Though 
the  case  was  tried  as  if  replications  to  the 
returns  were  in,  they  would  have  the  court 
reverse  merely  for  the  want  of  replications. 
We  concede  that  the  matters  set  up  in  the 
returns,  without  more,  would  suffice  to  deny 
the  judgment.  But  the  court  heard  more. 
It  heard  proof  in  denial  of  the  matters  on 
which  respondents  relied.  If  the  case  had 
rested  on  the  returns  simply,  the  judgment 
would  be  clearly  wrong.  They  were  complete 
answers  denying  that  which  petitioner  sought 
Brand  v.  Swindler,  68  W.  Va.  571,  70  S.  E. 
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S62.  However,  when  the  case  has  been  tried 
as  though  the  returns  were  denied,  we  should 
not  be  so  technical  as  to  reverse  and  remand 
merely  for  an  opportunity  to  put  in  that 
which  really  was  considered  as  in. 

It  is  true  that  trial  by  jury  without  issue 
Joined  Is  error  for  which  the  judgment  will 
be  reversed.  Shires  v.  Boggess,  68  W.  Va. 
137,  69  S.  EL  466.  We  are  not  willing,  how- 
ever, to  carry  that  common  law  principle 
further  and  apply  it  in  proceedings  like  those 
under  consideration.  The  principle  did  not 
originally  apply  in  habeas  corpus  as  It  orig- 
inally did,  and  still  does,  in  ordinary  trial 
actions.  At  common  law  the  return  in  habe- 
as corpus  was  conclusive;  there  was  no 
call  for  issue  and  trial  of  fact  Church  on 
Habeas  Ck>rpus  (2d  Ed.)  sec.  149.  By  statute, 
habeas  corpus  has  been  liberalized.  "In  this 
State  the  court  is  not  precluded  by  the  re- 
turn from  inquiring  into  the  truth  of  the 
matters  therein  alleged.**  State  v.  Beuft,  29 
W.  Va.  751,  2  S.  B.  801,.  6  Am.  St  Bep.  676. 
The  statute  provides  for  trial  of  fact  beyond 
the  return.  The  court  or  judge  may  hear 
'*the  matter  both  upon  the  return  and  any 
other  evidence."  Oode  1906^  ch.  Ill,  sec.  6. 
The  statute  does  not  specifically  provide  for 
a  replication  to  defensive  matter  in  the  re- 
turn as  a  prerequisite  for  a  hearing  or  trial 
thereon.  Perhaps,  it  would  be  good  practice 
to  employ  a  replication  so  as  to  make  an 
issue  on  the  return  before  the  hearing.  It 
would,  at  least,  be  promotive  of  regularity 
to  do  so.  But  neither  by  the  common  law 
nor  by  statute  has  a  replication  in  such 
case  ever  been  directly  demanded. 

The  writ  of  habeas  corpus  as  a  remedy  in 
cases  pertaining  to  the  custody  of  Infants 
is  of  an  equitable  nature.  -  Green  v.  Camp- 
bell, 35  W.  Va.  698,  14  S.  E.  212,  29  Am. 
St  Bep.  843.  Why  should  the  technical  rules 
of  the  common  law  be  applied  to  it  so  far  as 
to  reverse  for  the  mere  failure  to  make  a 
complete  joinder  of  issue?  Habeas  corpus 
proceedings  in  such  cases  are  analogous  to 
suits  in  equity.  The  want  of  a  replication 
in  a  suit  in  equity  where  the  defendant  has 
taken  proof  as  if  there  had  been  a  replication 
cannot  be  ground  for  reversal.  Code  1906, 
ch.  134,  sec.  4.  Of  course  we  do  not  mean 
to  say  that  this  statute  applies  to  habeas 
corpus  proceedings.  It  does,  however.  In- 
directly bear  on  all  proceedings  that  are  anal- 
ogous to  suits  in  equity.  It  shows  the  spirit 
of  our  jurisprudence  in  relation  to  the  want 
of  a  replication  In  proceedings  of  an  equita- 
ble nature  where  the  parties  liave  proceeded 
as  if  a  replication  was  filed. 

Some  other  technical  objections  to  the  pro- 
ceedings are  raised.  They  are  plainly  un- 
tenable and  demand  no  further  comment 

[2]  The  law  in  relation  to  the  rights  of 
parents  to  the  custody  of  their  Infant  chil- 
dren is  fully  enunciated  in  former  decisions 
of  this  court  It  needs  no  repetition  at  our 
hands.     Mathews  v.  Wade,  2  W.  Va.  464; 


Bust  V.  Vanvacter,  9  W.  Va.  600;  State  v. 
Beuir,  supra;  Green  v.  Oampbell,  supra; 
Cunningham  v.  Barnes,  37  W.  Va.  746,  17 
S.  E.  308,  38  Am.  St  Bep.  67.  The  case 
under  consideration  calls  for  the  application 
of  no  new  principle.  Indeed  the  general 
principle  applicable  for  the  determination 
of  the  case  is  found  In  the  statute  itself, 
wherein  it  provides:  "The  father  of  the 
minor,  if  living,  and  in  the  case  of  his  death, 
the  mother,  if  fit  for  the  trust  shall  be  en- 
titled to  the  custody  of  the  person  of  the 
minor,  and  to  the  care  of  Ills  education.** 
Code  1906,  ch.  82,  sec  7. 

"The  father  Is  the  natural  guardian  of 
his  infant  children,  and  In  the  absence  of 
good  and  sufficient  cause  shown  to  the  judge 
or  court,  such  as  111  usage,  grossly  immoral 
principles  or  habits,  want  of  ability,  etc., 
is  entitled  to  their  custody,  care  and  educa- 
tion.** Bust  V.  Vanvacter,  supra.  In  con- 
nection with  this  statement  of  the  law, 
Judge  HaynK>nd  said:  *"S^e  custody  of  the 
minor  will  be  assigned  to  the  person  having 
the  right  unless  it  appears  he  is  an  improp- 
er person  to  take  it  And  when  such  person 
has  not  the  custody,  and  is  seeking  to  be 
restored  to  it,  the  court  wUl  exercise  Its 
discretion  according  to  the  facts,  consulting 
the  wishes  of  the  minor,  if  of  years  of  dis- 
cretion ;  if  not  exercising  its  own  judgment 
as  to  what  will  be  best  calculated  to  promote 
the  interests  of  the  child,  having  due  regard 
to  the  legal  rights  of  the  party  claiming  the 
custody.** 

In  the  proceedings  we  have  here  for  re- 
view, the  father  is  seeking  the  custody  of 
his  infant  son.  The  statute  gives  him  the 
right  to  that  custody  if  he  is  fitted  for  the 
trust  The  case  Involves  no  considerations 
that  aftect  the  statutory  rule,  such  as  we 
find  in  Green  v.  Campbell,  supra,  and  Cun- 
ningham V.  Barnes,  supra.  Bespondents  met 
the  demand  of  petitioner  for  the  enforcement 
of  his  legal  right  to  the  custody  of  his  child 
by  alleging  that  he  was  unfitted  for  the 
trust  by  reason  of  neglect,  immorality,  bad 
temper,  want  of  ability,  and  other  considera- 
tions. The  court  that  had  the  parties  them- 
selves and  practically  all  the  witnesses  be- 
fore it  has  ruled  against  the  contention  that 
the  father  is  so  unfitted  as  to  be  denied  the 
custody  of  his  son,  or  that  the  child's  wel- 
fare demands  that  the  custody  be  left  with 
the  step  great  grandfather. 

A  careful  review  of  all  the  evidence  In 
the  case  leads  us  to  the  conclusion  that  re- 
spondents iud  not  show  that  the  father  was 
so  unfitted  for  the  trust  as  to  be  denied  that 
which  was  his  both  by  nature  and  by  the 
terms  of  the  statute.  Certain  it  is  that  we 
do  not  feel  justified  in  disturbing  the  finding 
in  that  behalf  made  by  a  considerate  and  just 
trial  judge.  It  Is  not  proved  that  the  father 
is  a  bad  man.  He  is*  shown  to  have  some 
derelictions,  as  all  human  nature  has.  The 
age  of  the  perfect  man  is  not  yet  at  hand. 
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Upon  the  whole,  the  evld^ice  shows  Peter 
Hurley  to  be  a  sober  and  Industrious  man. 
It  shows  that  he  ia  affectionate  towards  his 
child.  It  shows  that  fortune  has  recently 
come  to  him  so  that  he  can  well  provide  for 
his  son.  The  charge  that  he  abandoned  the 
child  to  strangers  is  not  sustained.  Nor  does 
it  appear  that  the  best  interests  of  the 
child  80  demand  that  it  be  left  where  it  is 
as  to  outweigh  the  legal  right  of  the  father  to 
its  custody.  There  are  considerations  in  re- 
lation to  the  situation  of  respondents  that 
must  have  weight  in  the  determination 'of 
the  serious  question  of  the  child's  welfare. 
No  doubt  these  considerations  controlled  to 
some  extent  the  finding  made  by  the  trial 
judge. 

The  legal  rights  of  the  father  and  the 
circumstances  of  the  case  in  other  respects 
lead  us  to  an  affirmance  of  the  judgment 


(71  W.  Va.  292) 

GALI25IAN  v.  HENRY. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  12,  1912.) 

(Syllahui  hy  the  Court.) 

1.  Malicious  Prosecution   (§  51*)— Decla- 
BATioN— Termination  of  Prosecution. 

In  a  count  in  a  declaration  for  malicious 
prosecution,  finality  of  the  prosecution  is  suf- 
ficiently charged  by  an  allegation  of  release  of 
the  plaintiff  and  cessation  of  the  prosecution  of 
the  complaint,  and  desertion  and  abandonment 
thereof,  and  termination  of  the  same. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  §}  98,  99 ;  Dec.  Dig.  § 
51.*] 

2.  False    Imprisonment    (|    20*)— Declara- 
tion—Allegation  AS  to  Venue. 

In  a  count  for  false  imprisonment,  it  suf- 
fices, as  to  venue,  to  say  the  trespass  occurred 
in  a  certain  building  in  a  certain  town  in  the 
county,  specifically  naming  the  places. 

(Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment, Cent  Dig.  |§  86-97;  Dec.  Dig.  { 
20.  •] 

3-  Action  (f  40*>— Joinder  of  Causes. 

Counts  for  malicious  prosecution  and  false 
imprisonment  may  be  joined  in  a  declaration 
in  trespass  on  the  case. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  §S  320-^7 ;    Dec.  Dig.  §  40.*] 

4.  Appeal  and   Error  ({  1002*)— Review— 

Conflicting  Evidence. 

A  verdict  founded  upon  conflicting  oral 
evidence  will  not  be  disturbed,  in  the  absence 
of  controlling  facts,  admitted  or  established. 

[£>1.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3935-^3937;  Dec  Dig.  i 
1002.*] 

Error  to  Circuit  Court,  McDowell  County. 

Action  by  Tudor  Galizian  against  William 
Henry.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Anderson,  Strotber  &  Hughes,  of  Welch, 
for  plaintiff  In  error.  Strotber,  Taylor  & 
Flanagan  and  M.  S.  Taylor,  all  of  Wielch,  for 
defendant  in  error. 


POFFENBABOBR,  J.  Oallsian  recovered 
a  judgment  against  Henry  for  $500  for  mali- 
cious prosecution  and  false  imprisonment. 

[1]  Failure  of  the  first  count  of  the  dec- 
laration to  allege  completion  and  termination 
of  tbe  prosecution  is  the  ground  of  the  de- 
murrer thereto;  but,  as  it  says  the  defendant 
had  released  the  plaintiff,  and  not  further 
prosecuted  his  complaint,  and  had  deserted 
and  abandoned  it  and  prosecution  of  the 
same  had  ended,  we  think  finality  is  sub- 
stantially averred.  To  hold  otherwise  would 
he  extremely  technical. 

[2]  As  ground  of  demurrer  to  the  second 
count,  failure  to  allege  the  venue  is  charged, 
but  it  says  the  trespass  was  committed  at  the 
defendant's  saloon,  situate,  and  being  in  the 
county  of  McDowell,  in  the  town  of  Keystone^ 
in  said  county.  Though  informal,  this,  in 
our  opinion,  suffices. 

[3]  Nor  is  there  a  misjoinder  of  counts 
rendering  the  declaration  bad  as  a  whole. 
By  statute  trespass  on  the  case  lies  In  any 
case  proper  for  trespass  vl  et  armis  at  com- 
mon law,  and  these  two  causes  of  action 
grow  out  of  the  same  transaction,  involving 
substantially  the  same  evidence.  Henoe  join- 
der thereof  is  clearly  allowable.  Beck  with 
V.  Mollohan,  2  W.  Va.  477;  Lively  v.  Ballard, 

2  W.  Va.  496;  Parsons  v.  Harper,  16  Grat 
(Va.)  64;  Page  v.  Banking  Co.,  Ill  Ga.  73, 
36  S.  E.  418,  51  L.  B«  A.  463,  78  Am.  St  Rep. 
145. 

PlalntifTs  instruction  No.  1,  submitting  the 
question  of  liability  upon  the  hypothesis  of 
an  arrest  without  a  warrant,  at  the  instance 
of  the  defendant,  and  in  the  absence  of  jus- 
tification, agreeable  to  the  theory  of  the  sec- 
ond count  of  the  declaration,  supported  by 
evidence,  was  properly  given.  It  was  inap- 
plicable to  the  case  stated  in  the  first  count, 
averring  an  arrest  under  a  warrant,  without 
probable  cause,  but  the  other  count  claimed 
liability  for  false  imprisonment,  a  case  made 
out  by  an  arrest  without  a  warrant,  or  un- 
der a  void  warrant,  without  justification.  An 
action  lies  against  a  private  person  by  whose 
direction  or  procurement  such  an  arrest  is 
made  by  a  public  officer.  Gillingham  v.  O. 
R.  R.  Co.,  85  W.  Va.  588s  14  S.  B.  243,  14  U 
R.  A.  798,  29  Am.  St  Rep.  827;  McKain  v. 
B.  &  O.  R.  Co.,  65  W.  Va.  233,  64  S.  B.  18, 
23  L.  R.  A.  (N.  S.)  289;   Moore  v.  Chapman, 

3  Hen.  &  M.  (Va.)  260 ;  19  Cyc.  329-331,  332. 
Claiming  a  debt  from  the  plaintiff,  the  de- 
fendant directed  and  procured  his  arrest, 
without  a  warrant,  it  is  said,  to  prevent  him 
from  leaving  the  state  to  avoid  payment 
The  proceeding  had  for  its  purpose  only  col- 
lection of  a  debt,  not  punishment  for  a  crim- 
inal offense.  Hence  we  think  the  evidence 
justified  the  giving  of  the  instruction. 

Defendant's  instruction  No.  1,  binding  the 
jury  to  find  for  the  defendant,  if,  in  their 
opinion,  he  honestly  believed  the  plaintiff 
owed  him  a  debt  and  had  reasonable  ground 


•For  other  case*  see  tame  topic  and  section  NUMBER  in  Dec.  Dig.  it  Am.  Dig.  Key-No.  Series  it  Rep'r  Indexes 
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for  belief  that  the  latter,  being  a  resident  of 
the  state,  was  about  to  depart  and  reside 
outside  thereof  without  having  paid  the  debt, 
and  saying  the  swearing  out  of  a  warrant  for 
his  arrest  was  justified  by  such  facts,  If 
found,  was  properly  refused,  because  it 
wholly  ignored  the  theory  of  liability  for 
the  arrest  without  a  warrant.  Its  purpose 
was  to  obtain  a  verdict  on  Justification  of  the 
acts  complained  of  In  the  first  count,  how- 
ever well  founded  the  charge  made  In  the 
second  might  l>e.  Galizian  denied  In  his  tes- 
timony here  any  indebtedness  to  Henry  at 
the  time  of  his  arrest,  saying  he  had  paid  all 
he  owed  to  Henry's  agent,  George  Bostlc 
H^iry's  ledger  indicates  an  Indebtedness  of 
^58.75.  Galizian  paid  $74  to  obtain  his  re- 
lease from  the  jail.  Henry  claims  the  dif- 
ference was  collected  to  cover  the  costs  of 
the  proceeding  before  the  mayor,  acting  as 
a  justice,  and  the  expense  of  sending  a  man 
to  Gallzlan's  friends,  who  brought  him  the 
money.  Galizian  says  Henry,  after  a  con- 
troversy In  his  saloon  as  to  whether  Galizian 
owed  anything,  "stepped  out  on  the  street 
and  called  a  constable,"  who  took  him  to  jail. 
He  says  nothing  about  a  warrant,  but  his 
language  Implies  an  arrest  without  one. 
Henry  says  he  procured  a  warrant  from  the 
mayor  of  the  town,  and  McFlarland,  the  of- 
ficer, says  he  made  -the  arrest  under  such  a 
warrant,  and  indorsed  a  return  thereon.  To 
excuse  its  nonproduction  In  evidence,  McFar- 
land  says  It  has  been  lost,  and  could  not  be 
found  by  a  searcdi  for  It  In  the  mayor's  of- 
fice, made  by  him  and  the  mayor,  but  the 
latter  was  not  called  as  a  witness.  We  think 
it  fully  justifies  the  conclusions  above  stated, 
respecting  the  Instructions. 

As  to  the  treatment  of  Galizian  by  Henry 
and  his  employes,  after  he  was  let  out  of  jail, 
on  his  promise  to  pay,  there  Is  confilct  In 
the  evidence.  He  swears  he  was  not  allowed 
to  leave  the  saloon,  and  was  constantly  un- 
der guard  and  menaced  with  one  or  more 
pistols.  On  the  contrary,  Henry  and  his  bar- 
keeper say  he  was  treated  kindly  and  al- 
lowed to  go  about  the  premises  as  he  pleas- 
ed. He  also  stoutly  denies  having  declared 
intention  to  leave  the  county,  as  well  as  In- 
debtedness. On  all  this  conflicting  evidence, 
dependent  upon  the  credibility  of  the  wit- 
nesses, we  have  the  verdict  of  the  jury. 

[4]  Assuming  the  arrest  to  have  been  made 
under  a  warrant,  there  is  conflict  as  to  prob- 
able cause  for  It  If  Galizian  tells  the  truth, 
there  was  none,  and  the  prosecution  was 
malicious,  for  he  owed  nothing  and  money 
was  extorted  from  him  by  cruel  treatmept 
His  conduct,  however,  Is  not  In  complete 
harmony  with  this  theory.  His  submission 
to  the  custody  of  Henry,  Instead  of  the  jail- 
er, was  voluntary.  He  elected  to  pay  rather 
than  resist  an  unjust  demand.  Henry's 
books,  memorials  of  their  transactions,  not 
made  by  him,  it  Is  true,  but  contemporaneous 


entries  nevertheless,  contradict  his  testimony, 
not  only  as  to  the  state  of  the  account  at  the 
time,  but  also  on  former  occasions.  He  pro- 
duces receipts  for  amounts  and  dates  cor- 
responding to  book  entries,  a  circumstance 
fairly  proving  partial  correctness  of  the  book, 
and  this  Indicates  failure  to  pay  up  In  full 
at  each  pay  day.  Then  again  his  story  as 
to  treatment  by  Henry,  while  the  messenger 
was  gone  after  his  friends,  is  Improbable. 
No  witness  who  saw  him  sitting  around  the 
salO(Hi  under  the  menace  of  naked  pistols  is 
produced,  and  certainly  there  was  no  necessity 
for  such  an  heroic  and  spectacular  perform- 
ance. We  might  say  these  circumstances  and 
contradictions  give  a  decided  preponderance 
of  evidence  in  favor  of  the  defendant,  which 
the  jury  could  not  properly  Ignore^  If  we 
could  assume  they  found  there  was  an  ar- 
rest under  process. 

But  the  existence  of  probable  cause  for  an 
arrest  to  collect  a  debt  and  malice  were 
wholly  immaterial,  if  the  arrest  was  made 
without  process,  and  the  jury  may  have  so 
found.  No  warrant  nor  complaint  was  pro- 
duced, nor  any  docket  entry  showing  the 
filing  of  a  complaint  or  the  Issuance  of  a  war- 
rant Nor  was  the  mayor  called  as  a  witness 
or  his  absence  accounted  for.  We  think  these 
circumstances  bear  heavily  against  the  de- 
fendant under  a  well-settled  rule.  Presump- 
tively he  could  have  produced  decisive  evi- 
dence on  this  vital  question,  and  failed  to 
do  so. 

For  these  reasons,  we  affirm  the  judgment 


(71  W.  Va.  260) 

SHOCK  V,  GOWING. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  12,  1912.) 

(ByUaluM  h$f  the  Court,) 

1.  Appbai«  ano  Bbbob  (§  1022*)— Bcvnew — 

Questions  of  Fact. 

This  court  will  not  disturb  the  decree  of 
the  lower  court  confirming  a  commissioner's 
report  as  to  a  question  of  £act,  found  upon 
conflicting  testimony,  unless  It  appears  tnat 
such  decree  is  clearly  against  the  preponder- 
ance of  evidence. 

[Bd.  Note.~For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |§  401&-40X8;  Dec.  Dig.  { 
1022.^] 

2.   SaUES     (§    60*>— PaSSINO    of    TlTLB-^>>lf- 

STRucTioN  or  Contract. 
When  a  contract  for  the  sale  of  personal 
property  leaves  in  doubt  the  question  as  to 
when  title  passes,  it  is  proper  to  consider  the 
situation  of  the  thing  sold  and  the  circum- 
stances surrounding  the  sale,  in  order  to  de- 
termine the  intention  of  the  contracting  par- 
ties. 

[£3d.  Note. — ^For  other  cases,  see  Sales,  Cent 
Dig.  {  160 ;   Dec  Dig.  §  60.*] 

Appeal  from  Circuit  Court,  Braxton 
County. 

Bill  hy  W.  P.  Shoclc  against  D.  H.  Go- 
wing.  Decree  for  defendant,  and  plalntiflP 
appeals.     Affirmed. 


^For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  a  Am.  Dig.  Key-No.  Series  a  Rep'r  Indexes 
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Hall  Bros.,  of  Sutton,  for  appellant  Linn, 
Byrne  &  Hlnes,  of  Charleston,  for  appellee. 

WILLIAMS,  J.  This  Is  an  attachment  suit 
in  equity  to  collect  a  debt  of  $883.04  for  an 
alleged  sale  of  logs  brought  on  the  ground 
that  defendant  is  a  nonresident  From  a 
decree  pronounced  on  the  25th  of  May,  1907, 
dismissing  his  bill,  plaintiff  has  appealed. 
The  decision  of  the  case  turns  upon  the  ques- 
tion whether  or  not  title  to  the  logs  had 
passed  to  defendant  They  were  carried  off 
by  a  flood  in  the  Little  Kanawha  river  in 
January,  1905,  and  lost,  hence  this  suit. 

On  the  16th  of  December,  1906,  the  cause 
was  referred  to  a  master  commissioner  to 
take,  state,  and  report  whether  or  not  there 
was  an  executed  contract  of  sale  between 
the  parties,  and  also  all  matters  in  difference 
between  them.  The  commissioner  reported 
that  there  had  been,  in  fact,  no  sale  of  the 
logs  in  question,  but  reported  a  balance  of 
$16.38  was  due  plaintiff  from  defendant 
for  channeling  other  logs  purchased  at  an- 
other time,  the  sale  of  which  is  not  involv- 
ed in  this  suit  Both  plaintiff  and  defend- 
ant excepted  to  the  report;  and  the  court, 
on  final  hearing,  made  a  decree  overruling 
plaintiff's  exceptions,  sustaining  defendant's 
exception  to  the  item  of  $16.38,  confirming 
the  report  in  all  other  respects,  and  denied 
plaintiff  relief,  and  dismissed  his  bill. 

[1]  The  alleged  contract  of  sale  is  oral, 
and  the  testimony  respecting  it  is  confiict- 
ing  and  voluminous.  We  are  asked  to  re- 
verse the  decree  of  the  lower  court  on  a 
question  of  fact,  supported  by  the  finding  of 
a  commissioner  based  upon  confiicting  testi- 
mony. According  to  the  well-established 
rule,  we  should  not  reverse  such  decree,  un- 
less we  are  satisfied  that  it  is  against  a  clear 
preponderance  of  evidence.  We  must  see 
that  it  is  clearly  wrong.  **Where  questions 
purely  of  fact  are  referred  to  a  commission- 
er, his  finding  will  be  given  great  weight, 
though  not  as  conclusive  as  the  verdict  of 
a  jury,  and  should  be  sustained,  unless  plain- 
ly not  warranted  by  any  reasonable  view 
of  the  evidence.  This  rule  operates  with  pe- 
culiar force  in  an  appellate  court,  when  the 
findings  of  a  commissioner  have  been  ap- 
proved by  the  court  below."  Beger  v.  O'Neal, 
33  W.  Va.  159,  10  S.  E.  375,  6  L.  B.  A,  427. 
This  rule  has  been  reannounced,  in  varying 
phraseology,  many  times  since  that  decision. 
Wolfe  V.  Bank,  54  W.  Va.  689,  47  S.  E. 
243 ;  Baker  v.  Jackson,  65  W.  Va.  282,  64  S. 
E.  32.  E^en  when  the  question  of  fact  found 
by  the  lower  court  has  not  been  reported  by 
a  commissioner,  this  court  will  not  reverse 
its  decree,  upon  conflicting  testimony,  unless 
it  is  satisfied  that  the  finding  is  decidedly 
against  the  weight  of  evidence.  Kennewig 
Ck>.  V.  Moore,  49  W.  Va.  323,  38  S.  E.  558; 
Naughton  v.  Taylor,  50  W.  Va.  233,  40  S.  B. 
352.  Much  less,  then,  is  the  appellate  court 
disposed  to  do  so  when  the  finding  of  the 


court  is  supported  by  the  previous  finding  of 
a  commissioner.  Such  a  decree,  although  not 
entitled  to  so  much  consideration  as  the 
verdict  of  a  Jury,  found  on  confiicting  testi- 
mony, is  nevertheless  entitled  to  great  re- 
spect. 

The  evidence  in  this  case  fills  more  than 
600  pages  of  the  record.  To  review  it  in  this 
opinion  would  be  a  waste  of  time,  and  would 
incumber  the  reports  with  useless  matter. 
It  suflaces  to  say  that  we  have  carefully 
read  and  considered  it,  and  we  do  not  think 
the  court  erred  in  holding  that  plaintiff's 
proof  was  not  suflScient  to  entitle  him  to  re- 
lief. The  following  facts  will  suflftce  to  show 
the  character  of  the  case:  Defendant  had  a 
boom  in  the  Little  Kanawha  river  near 
Burnsville,  operated  a  veneering  mill  at  that 
point,  and  bought  logs  to  be  manufactured 
at  his  mill,  but  not  for  the  general  market 
His  agent,  G.  L.  Sample,  had  bought  logs 
from  plaintiff  whidi  were  delivered  at  vari- 
ous points  along  the  river,  above  Burnsville^ 
on  a  number  of  previous  occasions,  at  the 
price  of  14,  15  and  16  cents  per  cubic  foot, 
according  to  the  points  of  delivery.  The  logs 
were  then  measured  and  branded  and  paid 
for.  A  number  of  different  purchases  were 
made  in  this  way,  and  in  every  instance, 
except  the  first,  the  logs  were  measured  and 
branded  by  the  purchaser  before  any  pay- 
ment was  made.  The  first  purchase  was 
made  and  the  price  paid  upon  estimate  only. 
The  estimate  proved  to  be  more  than  the 
actual  quantity,  and  plaintiff  returned  the 
difference  in  cost  as  soon  as  the  correct 
amount  was  ascertained  by  actual  measure- 
ment The  measuring  and  branding  of  the 
logs,  before  paying  for  them,  is  a  very  po- 
tent circumstance  tending  to  prove  that  the 
parties  did  not  regard  the  sale  complete 
until  that  was  done.  Measurement  was  nec- 
essary to  ascertain  the  amount  of  money  to 
be  paid. 

Plaintiff  testified  that  there  were  about  200 
logs  included  in  the  particular  sale  in  ques- 
tion; that  they  aggregated  about  5,605  cu- 
bic feet;  that  he  was  to  receive  16  cents  per 
cubic  foot;  and  that  the  sale  was  consum- 
mated on  the  20th  of  January,  1905.  A.  D. 
Shock,  plaintiff's  cousin,  was  present  when 
the  alleged  sale  took  place,  and  testifies  to 
the  oral  contract  between  the  parties.  But 
neither  plaintiff  nor  Shock  says  that  any 
price  per  cubic  foot  was  agreed  on.  They 
both  testify,  however,  that  Mr.  Sample  ad- 
dressed a  letter  to  Mr.  Tory,  defendant's 
measurer,  directing  him  to  measure  the  logs, 
and  delivered  it  to  plaintiff  to  be  carried 
to  Mr.  Tory;  and  plaintiff  says  he  deliver- 
ed it  The  letter  is  made  evidence,  and  Mr. 
Sample  admits  writing  it,  but  he  says  no 
price  for  the  timber  was  then  agreed  on,  and 
that  the  arrangement  was  not  different  from 
other  agreements  for  the  purchase  of  timber, 
made  on  previous  occasions;  that  is,  that 
defendant  was  not  bound  for  any  logs  until 
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tbey  were  measured  and  branded  wltb  his 
brand.  Sample's  letter  to  Tory  Is  perfectly 
consistent  wltb  sucb  an  understanding. 
None  of  Cbe  logs  in  question  were  ever  meas- 
ured or  branded  by  defendant  or  his  agent. 
Several  witnesses  testify  that  many  of  the 
logs  at  the  date  of  the  alleged  contract 
were  gorged  In  the  river  with  other  logs,  and 
could  not  then  have  been  measured.  Plain- 
tiff says  he  made  two  or  three  trips  to  Mr. 
Tory's  camp,  after  the  20th  of  January,  to 
get  him  to  measure  them.  Plaintiff's  anxi- 
ety to  procure  the  measurement  would  seem 
to  corroborate  defendant,  because  It  tends 
to  prove  that  plaintiff,  as  well  as  defendant, 
understood  that  measurement  and  branding 
were  necessary  to  complete  the  purchase. 
Moreover,  defendant,  being  engaged  In  the 
manufacture  of  veneering  at  BumsvUle,  and 
not  buying  logs  for  the  market  generally, 
would  not  likely  purchase  timber  In  the 
river  below  his  boom.  If  he  knew  it  A  num- 
ber of  witnesses  testify  that  from  125  to 
150  of  plaintiff's  logs  were  carried  through 
defendant's  boom  on  a  rise  which  occurred  In 
the  Little  Kanawha  river  on  January  11, 
12,  and  13,  1905;  that  they  were  engaged  in 
catching  logs  in  the  river  during  that  rise 
and  saw  plaintiff's  logs  pass  down  the  riv- 
er; that  they  knew  them  to  be  his  logs  by 
the  brand  ''W.  P."  This  testimony  tends  to 
prove  that  most  of  the  logs  in  controversy 
had  passed  beyond  defendant's  place  of  man- 
ufacture seven  or  eight  days  before  the  al- 
leged sale,  and  were  not  at  the  place  plalnr 
tiff  represented  them  to  be  at  the  time  he 
claims  to  have  sold  them.  Furthermore,  A. 
D.  Shock,  who  was  interested  with  plaintiff 
in  some  previous  logging  contracts,  and  who 
testified  in  his  behalf,  admits  that  about  16 
of  the  logs  in  question  were  caught  in  the 
river  and  rafted  by  Ed  Clifford,  for  witness 
and  plaintiff,  and  were  disposed  of  by  them 
to  the  Nlcollette  Lumber  Company.  Without 
specifically  pointing  out  more  of  the  evi- 
dence, it  is  sufiiclent  to  say  that  we  find 
abundance  of  testimony  to  warrant  the  find- 
ing by  the  commissioner  and  by  the  chancel- 
lor that  both  parties  to  the  contract  under^ 
stood  that  a  measurement  and  branding 
were  necessary  to  pass  title  to  defendant 

[21  '*The  question  whether  a  sale  of  per- 
sonal property  is  complete  or  is  only  execu- 
tory is  to  be  determined  from  the  intent  of 
the  parties  as  gathered  from  the  contract, 
the  situation  of  the  thing  sold,  and  the 
circumstances  surrounding  the  sale."  Mor- 
gan V.  King,  28  W.  Va.  1,  57  Am.  Bep.  683. 

After  a  careful  consideration  of  the  testl- 
tiony  to  which  we  have  been  cited  in  briefs 
of  counsel  to  sustain  their  respective  con- 
•  tentions,  we  see  no  reason  to  disturb  the  de- 
cree of  the  lower  court  We  therefore  af- 
firm it 

Afiirmed. 


(71  W.  Va.  210) 
JACKSON  v.  COOK  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  29,  1912.) 

(8yUahu$  hp  iKe  Court.) 

1.  ElrEOTMENT  (§  161*)— Suit  by  BkiiriTABLS 
Owner— Bill. 

A  bill  by  the  equitable  owner  to  get  in  the 
legal  title  to  land,  which  describes  the  land 
generally,  and  particularly  by  reference  to  some 
of  the  title  deeds  exhibited  and  filed  therewith, 
is  not  bad  on  general  demurrer  because  the 
immediate  deed  described  and  referred  to  in  the 
bill  by  reference  to  the  date,  deed  book  and 
page  where  recorded,  and  offered  to  be  filed  if 
required,  is  not  in  fact  filed. 

[Bd.  Note.— For  other  cases,  see  Ejectment, 
Dec.  Dig.  §  161.*] 

2.  EXjectmnt  (I  lei*) — Lboal  Titl»— Bill 
TO  Recover— PossKSsion. 

Nor  is  sucb  a  bill,  as  would  be  a  bill  to 
quiet  title,  bad  on  demurrer  for  failing  to  al- 
lege that  the  plaintiff  is  in  possession. 

[E/d.  Note.— For  other  cases,  see  Ejectment, 
Dec  Dig.  §  161.*] 

3.  Witnesses  (f  159*)— TBANSACnoif  ob  Com- 
iruNioATiON  WITH  Pebson  Sincb  Decbased. 

Section  23,  chapter  130,  Code  1906,  does 
not  render  incompetent  the  evidence  of  a  party 
or  other  witness  as  to  a  personal  transaction 
or  communication  had  with  a  deceased  person, 
where  that  evidence  is  in  favor  of  and  not 
against  the  persons  protected  by  the  statute. 

[£}d.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §{  664,  666-669,  671-^682;  Dec. 
Dig.  S  159.*] 

4.  QuiETiifG  Titlb  (S  85*)— BiUr— Posses- 
sion. 

A  bill  to  quiet  title  to  or  remove  cloud 
from  real  estate,  which  fails  to  allege  posses- 
sion by  plaintiff,  is  bad  on  demurrer. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Tide,  Cent.  Dig.  §§  73,  74 ;    Dec.  Dig.  {  35.*] 

5.  WrrNESSES  (J  159*)— CoMPETBifcr— Tbans- 
ACTioN  OB  Communication  with  Pebson 
Since  Deceased. 

The  testimony  of  defendant  and  of  her 
other  witnesses  relating  to  personal  transac- 
tions and  communicationa  had  with  her  deceas- 
ed husband,  and  given  against  his  heirs,  and  in 
support  of  the  allegation  of  her  cross-answer, 
as  constituting  a  claim  for  affirmative  relief, 
being  incompetent  by  section  23.  chapter  130, 
Cbde  1906,  and  without  which  tne  evidence  is 
insufficient,  the  cross-relief  prayed  for  should 
be  denied  for  want  of  competent  evidence  to 
support  the  facte  alleged  as  grounds  for  relief. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dif.  H  664,  666-669,  671-^682;  Dec. 
Dig.  S  169.*] 

Appeal  from  Otrcuit  Oourt»  Wyoming 
County. 

Action  by  Thomas  Jackson  against  R. 
Wade  Cook  and  othera  Judgment  for  de- 
fendants, and  plaintiff  appeals.     Reversed. 

Scott  &  Burnett  and  Jas.  H.  Gilmore,  all 
of  Pineville,  for  appellant  Howard  &  Wor- 
rell, of  Pineville,  for  appellees. 

MILLER,  J.  The  land  involved  la  a 
tract  of  about  thirty-three  acres  in  Wyoming 
county.  The  rights  of  the  parties  thereto, 
to  be  adjudicated  on  this  appeal  by  plaintiff, 
are  presented  by  the  original  bill,  and  the 


•Por  other  cases  see  same  topic  and  section  NUMBBR  in  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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answer  and  cross-answer  of  Martha  J.  bel- 
cher thereto. 

The  plaintiff  claims  to  be  owner  by  pur- 
chase and  deed  of  the  equitable  title  to  the 
undivided  interests  of  the  heirs  of  Joseph 
Belcher,  deceased,  by  his  first  wife,  in  said 
land.  He  alleges  that  from  April  7,  1893,  to 
September  19,  1903,  the  legal  title  to  this 
land  was  vested  in  defendant  R.  Wade  Cook, 
as  trustee  for  Joseph  Belcher ;  and  that  Jos- 
eph Belcher  died  seized  and  possessed  of 
the  equitable  title  thereto,  September  2, 1903 ; 
that  on  September  19,  1903,  by  her  procure- 
ment, the  legal  title  was  wrongfully  and 
without  authority  of  law  or  of  the  said  Jos- 
eph Belcher  or  his  heirs,  conveyed  by  said 
Cook,  trustee^  to  the  defendant,  Martha  J. 
Belcher,  widow.  It  is  further  alleged,  in 
substance,  that  when  Joseph  Belcher  bar- 
gained for  and  purchased  the  land  from 
Daniel  L.  Perdew,  about  the  year  1889,  the 
legal  title  thereto  was  then  outstanding  in 
the  Little  Kanawha  Irumber  Company ;  that 
in  the'year  1893,  by  direction  of  Joseph  Bel- 
cher, and  payment  by  him  of  the  balance  of 
the  purchase  money  due  Perdew,  and  with 
the  latter's  consent,  the  legal  title  was  con- 
veyed by  the  Lumber  Company  to  Cook,  in 
trust,  and  as  security  to  Cook  for  money 
borrowed  by  Belcher  to  pay  Perdew.  It  is 
also  alleged  that  Belcher,  before  his  death, 
had  discharged  the  loan  from  Cook,  trustee, 
and  was  then  entitled  to  a  deed  according  to 
the  terms  of  the  trust,  and  that  plaintifiT  as 
grantee  of  the  heirs  of  Belcher  by  his  first 
wife  was  entitled  to  a  deed  from  the  de- 
fendant, Martha  J.  Belcher,  as  trustee  hold- 
ing the  legal  title,  for  their  interest  in  said 
land,  subject  to  her  dower  therein,  and  such 
was  the  plaintitC's  prayer  for  relief. 

The  defendants,  R.  Wade  Cook  and  wife, 
and  J.  B.  Belcher  and  wife,  immediate  gran- 
tors of  plaintur,  answered  admitting  the  al- 
legations of  the  bilL  The  defendant  Martha 
J.  Belcher  demurred  and  answered,  and  in 
her  answer  also  set  up  alleged  grounds  for 
affirmative  relief,  and  upon  which  she  pray- 
ed that  the  claim  and  deeds  of  the  plaintifiC 
be  removed  as  clouds  upon  her  title. 

To  this  answer  and  cross-answer  plaintiff 
demurred  and  answered,  and  replied  special- 
ly to  the  affirmative  matter,  denying  therein 
the  material  facts  alleged  by  respondent  as 
constituting  her  claim  for  affirmative  relief 
against  him. 

The  decree  aiH;)ealed  from  denied  plaintiff 
relief,  and,  upon  the  cross-answer  of  Martha 
J.  Belcher,  cancelled,  rescinded,  annulled  and 
set  aside  as  clouds  upon  her  title  the  deeds 
of  the  plaintiff  from  the  heirs  of  Joseph 
Belcher. 

[1]  Defendants'  demurrer  to  the  bill  was 
overruled,  and  the  first  question  presented 
is,  Is  the  bill  good  on  demurrer?  The  de- 
murrer was  a  general  one,  assigning  no 
grounds,  except  that  it  was  not  good  in  law. 
The  argument  here  on  behalf  of  the  demur- 


rant is,  first,  that  a  bill  to  quiet  title  must 
contain  a  correct  description  of  the  land  in 
controversy.  But  the  bill  is  not  a  bill  ta 
quiet  title  but  to  get  in  the  outstanding  le- 
gal title.  Of  course  such  a  bill  ought  to- 
identify  the  land  by  description  or  with  ref- 
erence to  exhibits.  This  bill  does  that  One 
of  the  exhibits  actually  filed — ^the  deed  from 
the  Little  Kanawha  Lumber  Company  ta 
Cook — does  contain  a  correct  description  of 
the  land.  The  mediate  and  immediate  deeds 
to  the  plaintiff  are  proffered  as  exhibits,  and 
though  not  actually  filed,  are  offered  to  be 
filed  on  request  of  any  party  in  interest  If 
material  to  the  defense  they  could  have  be^i 
called  for  on  demurrer  and  no  doubt  they 
would  have  been  filed.  Their  absence,  with- 
out request  for  production,  where  the  land 
was  sufficiently  described  in  the  exhibit  filed, 
would  not  render  the  bill  bad  on  demurrer. 

[21  Another  ground  of  demurrer,  on  the 
theory  of  a  bill  to  quiet  title,  is  that  there 
is  no  allegation  of  possession  by  the  plaintiff. 
But  as  we  have  said  the  bill  is  not  one  te 
quiet  title  but  to  get  in  the  legal  title  alleged 
to  be  outstanding  in  the  defendant  Martha 
J.  Belcher.  The  demurrer  we  think  was 
properly  overruled. 

But  is  the  case  made  by  the  bill  admitted 
or  established  by  legal  and  competent  evi- 
dence? The  answer  of  the  defendant  puts 
in  issue  the  material  facts  alleged,  which 
depend  on  oral  testimony,  and  she  has  at> 
tempted  to  put  in  issue  also  the  facts  allegecl 
respecting  plaintiff's  title,  acquired,  or  al- 
leged to  have  been  acquired,  by  deeds  from 
the  heirs  of  Joseph  Belcher. 

The  first  question  is,  Does  the  proof  sus- 
tain the  allegation  of  the  bill  that  the  plain- 
tiff has  equitable  title  by  deed  from  these 
heirs?  The  answer  of  Mrs.  Belcher  denies 
that  the  heirs  of  Joseph  Belcher,  deceasedt 
conveyed  to  J.  E.  Belcher,  who  and  whose 
wife  are  alleged  to  have  conveyed  to  plain- 
tiff, but  she  makes  an  admission  that  the 
children  of  Joseph  Belcher,  by  his  first  wife^ 
executed  a  quit  claim  deed  to  plaintiff,  at- 
tempting to  convey  certain  land,  but  which 
she  alleges  is  so  vaguely  described  in  the 
deed,  that  she  is  unable  to  determine  there- 
from, whether  or  not,  it  is  the  thirty-three 
acres  of  land,  the  title  to  which  was  former- 
ly held  by  R.  Wade  Cook,  and  she  calls  for 
strict  proof  thereof  and  of  all  material  mat- 
ters in  connection  therewith.  She  does  not 
specifically  deny  the  fact  alleged,  that  J.  B. 
Belcher  and  wife,  by  quit  claim  deed,  convey- 
ed the  land  to  the  plaintiff.  Literally  speak- 
ing, it  is  not  true,  as  the  allegation  of  the 
bill  might  imply,  that  all  the  heirs  of  Joseph 
Belcher  conveyed  the  land  to  J.  E.  Belcher. 
Lack  of  attention  in  drafting  the  bill  to  the  , 
literal  fact,  makes  the  bill  say  that  the  heirs 
of  Joseph  Belcher,  implying  all  of  them,  con- 
veyed to  J.  E.  Belcher.  The  answer  of  the 
defendant  admits  a  fact  not  alleged,  that  the 
heirs  of  the  first  wife  conveyed  to  the  plain- 
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tiff.  This  admission  shows  lack  of  attention 
to  the  literal  fact  The  literal  ftict  alleged 
and  established  by  the  proof,  is,  that  the 
heirs  by  the  first  wife  did  not  convey  direct- 
ly to  plaiutilT,  but  some  of  them  conveyed 
directly  to  J.  E.  Belcher,  and  he  and  his  wtXe 
conveyed  directly  to  plaiotiff.  The  admis- 
sion of  the  answer  is  a  substantial  admission 
of  the  existence  jof  these  deeds,  but  not  an 
admission  of  the  fact  denied,  that  the  de- 
scription of  the  land  is  sufficient  to  put  the 
equitable  title  of  these  heirs  in  plaintiff. 

It  would  appear  from  the  evidence  that 
the  original  deed  from  these  heirs,  by  the 
first  wife,  to  J.  E.  Belcher,  of  January  1, 
1909,  was  perhaps  indefinite  in  description, 
but  a  subsequent  deed  of  correction  between 
the  same  parties,  of  January  16,  1909,  made 
and  recorded  before  suit  brought  or  answers 
filed,  and  exhibited  with  the  deposition  of 
the  clerk  of  the  county  court,  taken  on  behalf 
of  the  plaintiff,  contains  a  correct  description 
of  the  land,  and  the  land  described  is  proven 
by  witnesses  to  be  the  land  in  controversy. 
So  that,  we  think,  equitable  title  in  the  plain* 
tiff  for  the  interest  of  those  heirs  in  the  land 
in  controversy  is  substantially  established  by 
the  evidence,  oral  and  documentary,  in  con- 
nection with  admissions  in  the  answers. 

But  what  about  the  other  allegations  of 
the  bill,  denied  by  the  answer,  and  sought 
to  l>e  eetabllshed  by  the  oral  evidence? 
Without  going  into  detail,  which  is  unneces- 
sary, the  evidence  of  the  witnesses,  R.  Wade 
Cook,  John  Ball,  agent  for  the  Little  Kana- 
wha Lumber  Company,  which  conveyed  the 
land  to  Cook  in  trust,  Levi  Hash,  surveyor, 
T.  G.  Walker,  and  A.  M.  Stewart,  County 
Clerk,  taken  in  connection  with  the  compe- 
tent testimony  of  the  witnesses  for  the  de- 
fendant, fully  establishes  the  material  facts 
alleged,  showing  equitable  title  in  Joseph 
Belcher,  to  the  land  sued  for. 

[3]  But  it  was  objected,  that  in  so  far  as 
the  testimony  of  these  witnesses  relate  to 
personal  transactions  and  communications 
had  with  the  deceased,  it  was  incompetent, 
under  section  23,  chapter  130,  Code  1906. 
But  we  do  not  think  so.  These  witnesses, 
though  some  of  them  were  parties  to  the  suit, 
and  their  testimony  did  relate  to  such  per- 
sonal transactions  and  communications,  yet 
their  evidence  was  not  given  against  the  ex- 
ecutor, administrator,  heir  at  law,  next  of 
kin,  assignee,  legatee,  devisee  or  survivor 
of  the  decedent  Their  evidence  was  given 
in  favor  of  these  heirs — all  his  heirs — ^includ- 
ing his  heirs  by  his  second  wife,  defendant, 
Martha  J.  Belcher.  This  section  of  the  stat- 
ute does  not  render  that  testimony  incompe- 
tent Under  that  statute  the  evidence  is 
competent,  for  though  a  party,  a  witness  is 
not  incompetent  to  give  such  evidence,  if  it 
is  in  favor  and  not  against  the  persons  pro- 
tected by  the  statute. 

But  is  the  case  thus  made  by  the  bill  and 
the  evidence  on  behalf  of  the  plaintiff  over- 


borne by  the  denials  in  the  answer,  and  the 
evidence  on  behalf  of  defendant,  Martha  J. 
Belcher,  and  has  she  made  out  a  case  on 
her  cross-answer,  entitling  her  to  the  affirm- 
ative relief  decreed  her?    We  do  not  think  so. 

[4]  Defendant's  cross-answer  was  demur- 
red to,  and  overruling  of  that  demurrer  is  as- 
signed as  error  by  the  plaintiff.  That  part 
of  defendant's  answer  was  strictly  a  bill  to 
remove  cloud  and  quiet  title.  The  point  of 
demurrer  is,  that  it  fails  to  allege  possession 
in  Martha  J.  Belcher  at  the  time  of  the  suit, 
ot  the  filing  of  her  answer,  and  that  the 
rule  which  she  sought  to  apply  to  the  plain- 
tiff's bill,  on  the  theory  of  a  bill  to  remove 
cloud  and  quiet  title,  ought  to  be  applied  to 
her  cross-answer.  The  only  allegation  in  this 
answer  relating  to  possession  is  that  de- 
fendant and  her  hustond,  Joseph  Belcher, 
and  her  son,  G.  B.-  Laxton,  "lived  on  said 
land  some  ten  years  or  more,  the  title  being 
in  said  B.  Wade  Cook  all  of  said  time."  So 
it  is  not  alleged  that  she  was  then  In  posses- 
sion. Plaintiff's  special  replication,  which 
puts  in  issue  all  of  the  material  allegations 
of  the  answer  constituting  claim  for  affirma- 
tive relief,  though  not  specifically  denying 
this  allegation  of  the  answer  relating  to  pos- 
session, yet  containing  a  general  denial  of 
all  allegations  not  specifically  denied  or  ad- 
mitted to  be  true.  The  rule  invoked  by  de- 
fendant against  the  plaintiff,  is  that  allega- 
tion of  actual  posse£6ion  by  plaintiff  and 
proof  thereof,  when  denied,  are  essential  to 
Jurisdiction  in  equity  to  remove  cloud  on  ti- 
tle. But  this  question  is  hardly  material. 
We  can  dispose  of  the  case  on  the  defensive 
matter  of  the  answer,  including  the  allega- 
tion made  the  basis  for  affirmative  relief, 
some,  if  not  all,  of  which  are  defensive  in 
their  nature. 

[5]  Martha  J.  Belcher's  answer  concedes 
that  the  legal  title  to  the  land  was  in  de- 
fendant Cook,  as  trustee;  but  her  claim  is 
that  she  and  not  her  husband,  Joseph  Bel- 
cher, was  the  purchaser  of  the  land  from 
Perdew.  She  denies  that  her  husband  paid 
the  cash  payment,  or  that  he  made  the  final 
payment  In  the  affirmative  part  of  her  an- 
swer, however,  she  admits  that  the  balance 
of  purchase  money  was  discharged  to  Cook 
by  labor  performed  by  him  and  her  son,  G. 
B.  Laxton,  in  building  a  house  for  Cook,  un- 
der a  contract  with  the  husband.  But  her 
pretension  is  that  the  labor  on  this  house 
by  the  son,  which  she  alleges  amounted  to 
thirty-three  dollars,  went  to  refund  the  pur- 
chase money  paid  by  the  husband,  and  that 
the  residue  was  afterwards  repaid  to  him  by 
her  son,  G.  B.  Laxton,  by  his  care  and  sup- 
port during  his  last  years,  and  which  she  and 
her  son  considered  more  than  sufficient  to 
pay  off  and  discbarge  that  balance.  She  al- 
leges that  the  cash  payment  was  made  by  her 
by  a  cow  belonging  to  her,  and  delivered  to 
Perdew.  She  also  relies  strongly  on  the  fact 
alleged,  but  not  proven  as  alleged,  that  at 
the  time  of  her  alleged  purchase  a  title  bond 
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was  made  by  Perdew  and  delivered  to  her, 
which  had  been  lost 

These  defensive  and  affirmative  matters 
defendant  undertook  to  establish  by  the  oral 
evidence  of  herself  and  of  Perdew,  Laxton, 
and  I.  F.  Cook.  The  testimony  of  these  wit- 
nesses in  the  main,  and  in  so  far  as  it  affects 
materially  the  rights  of  the  plaintiff,  relates 
to  personal  transactions  and  communications 
with  the  deceased,  Joseph  Belcher.  It  shows 
or  tends  to  show  that  Joseph  Belcher  did 
not,  as  the  bill  alleges,  contract  for  and  pay 
for  this  land,  and  have  the  title  therefor 
conveyed  to  Cook,  in  trust  for  him,  and  tends 
to  overthrow  the  case  made  by  plaintiff  for 
relief.  It  shows  or  tends  to  show  that  Cook 
held  the  legal  title  for  Mrs.  Belcher,  and  not 
for  her  husband  Joseph  Belcher  or  his  heirs, 
and  independently  of  this  testimony  relating 
to  personal  transactions  and  communications 
had  with  the  deceased,  her  defense  and  claim 
for  affirmative  relief  would  fail  wholly.  Was 
this  testimony  competent?  In  our  Judgment 
it  was  not.  Neither  the  plaintiff  nor  any  of 
the  heirs  of  the  deceased  were  examined  on 
their  own  behalf  with  reference  to  such  per- 
sonal transactions  and  communications,  so  as 
to  let  in  and  render  competent  the  testimony 
of  these  witnesses  under  said  section  23, 
chapter  130,  Code  1906.  By  that  section,  •*No 
party  to  any  action,  suit  or  proceeding,  nor 
any  person  interested  in  the  event  thereof, 
nor  any  person  from,  through  or  under  whom 
any  such  party  or  interested  person  derives 
any  interest  or  title  by  assignment  or  other- 
wise, sliall  be  examined,"  etc.  This  provision 
clearly  cuts  out  the  plaintiff;  it  cuts  out  Per- 
dew, under  whom,  through  Cook,  she  claims; 
it  cuts  out  her  son  Laxton,  for  the  evidence 
shows  that  the  alleged  title  bond  was  not 
made,  as  alleged,  by  Perdew  to  Mrs.  Belcher, 
but  to  her  son,  G.  B.  Laxton,  and  that  if  she 
has  acquired  any  rights  by  virtue  of  that 
title  bond,  as  to  which  her  allegations  and 
proof  disagree,  she  would  have  to  derive  it 
by  assignment  or  otherwise  from  him,  and  as 
it  is  conceded  the  original  purchase  of  this 
land  from  Perdew  was  by  Joseph  Belcher,  the 
testimony  of  Laxton,  who  and  whose  mother, 
admit  as  witnesses,  that  they  consented  that 
the  title  to  this  land,  as  requested  by  Bel- 
cher, should  be  invested  in  Cook,  in  trust, 
his  testimony  must  necessarily  also  go  out, 
by  virtue  of  the  statute. 

Excluding  the  evidence  of  these  witnesses 
relating  to  such  personal  transactions  and 
communications  with  deceased,  no  evidence 
remains  sufficient  to  establish  the  defense  or 
showing  ground  for  the  affirmative  relief 
prayed  for.  The  evidence  of  I.  F.  Cook  re- 
lates solely  to  the  alleged  title  bond  from 
Perdew  to  Laxton.  It  establishes  nothing 
except  the  discovery  of  that  bond  by  him  and 
its  delivery  to  Laxton. 

Other  questions  raised  and  discussed  in  ar- 
guments and  briefs  of  counsel  become  im- 
material, and  we  need  not  further  deal  with 


them.  Our  conclusion  is  to  reverse  the  de- 
cree below  and  remand  the  cause,  with  di- 
rections to  the  circuit  court  to  enter  a  de- 
cree in  favor  of  plaintiff,  or  plaintiff  and  oth- 
ers, which  shall  be  in  accordance  with  the 
principles  enunciated  herein,  and  further  ac- 
cording to  rules  and  principles  governing 
courts  of  equity. 

(71  W.  Va.  IBO) 

MORRIS  et  al.  y.  BALLOT  OOM'RS. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov,  12, 1912.) 

(SyUabuB  by  the  Court.) 

BLBonoNS  (i  143*)— Cbrtificati  of  Nohzna- 

Tioif — New  Pabtt. 

Qualified  voters  may  by  certificate  nominate 
a  candidate  for  public  office  for  a  place  on  the 
narty  election  ticket  of  a  party  not  participating 
in  the  last  election,  and  thus  not  entitled  to 
nominate  by  primary  election  or  convention, 
though  such  voters  are  persons  whose  past 
political  proclivities  attached  them  to  another 
competing  party.  It  is  the  duty  of  ballot  com* 
missioners  to  put  the  name  of  such  candidate  on 
the  ticket  or  column  assigned  to  such  new  par- 
ty on  the  ballot  sheet,  to  be  used  in  the  elecnon, 
for  the  office  for  which  he  was  nominated. 

(Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  §  121 ;   Dec  Dig.  f  143.*] 

Application  by  P.  D.  Morris  and  others  for 
a  writ  of  mandamus  to  W.  J.  Postlethwait, 
clerk,  and  others.    Writ  awarded. 

ThoB.  H.  Comett  and  Thos.  P.  Jacobs,  both 
of  New  Martinsville,  for  petitioners.  J.  B. 
Sommerville  and  Chas.  McOamic,  of  Wheel- 
ing, for  respondents. 

BRANNON,  P.  This  is  a  petition  by  P.  D. 
Morris  and  other  voters  of  Wetzel  county 
for  a  writ  of  mandamus  to  compel  the  ballot 
commissioners  of  that  county  to  place  the 
name  of  Morris  on  the  ballot  sheet  to  be 
used  at  tbe  general  election  to  be  held  on 
the  5th  day  of  November,  1912,  in  the  column 
of  that  sheet  assigned  to  the  Progressive  party. 

The  Progressive  party  is  a  new  party 
which  did  not  exist  at  the  date  of  the  last 
general  election,  liaving  been  organized  by  a 
national  convention  assembled  at  Chicago  in 
August,  1912.  It  lias  an  organization  in  this 
state  and  also  its  counties,  liaving  state  and 
other  subordinate  committees,  among  them 
committees  in  the  counties  of  Wetzel,  Tyler, 
and  Doddridge,  and  a  committee  for  the  ju- 
dicial circuit  composed  of  those  counties. 
The  Progressive  party  adopted  as  a  device  or 
emblem  a  picture  of  Theodore  Roosevelt,  and 
as  a  legend  "Theodore  Roosevelt,"  to  be 
printed  at  the  head  of  the  Progressive  par- 
ty's column  on  the  ballot  sheet  for  the  com- 
ing election.  Preparatory  to  the  coming  elec- 
tion, voters  of  those  counties  filed  with  the 
clerks  of  the  circuit  courts  of  those  three 
counties,  they  being  members  of  the  ballot 
commisedoners,  certificates  nominating  per- 
sons as  candidates  for  various  ofllces  on  the 
ticket  of  the  Progressive  party;    but  they 
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did  not  nominate  any  one  for  judge  of  tbat 
circuit  Tlxere  was  no  candidate  for  that  of- 
fice on  the  Progressiye  party  ticket  In  this 
state  of  things,  voters  in  Uie  circuit  signed 
certificates  nominating  P.  D.  Morris  as  a 
candidate  for  tliat  judgeship  on  the  Pro- 
gressiye  ticket,  and  filed  them  with  the  cir- 
cuit court  clerks  of  those  counties.  His 
name  was  placed  on  the  Progressive  ticket 
in  Tyler  and  Doddridge  counties;  but  the 
ballot  commissioners  of  Wetzel  county,  upon 
a  protest  by  persons  daiming  to  be  Progres- 
sive, refused  to  put  his  name  on  the  Pro- 
gressive party  ticket  in  Wetzel  county.  The 
return  or  answer  to  the  mandamus  nisi  in 
this  court  states  that  these  certificates  nomi- 
nating Morris  for  judge  do  not  represent 
truly  the  Progressive  party ;  that  a  majority 
of  those  signing  them  are  not  members  or 
supporters  of  the  Progressive  party,  but  are 
active  and  zealous  Republicans,  seeking  in 
this  way  to  secure  the  votes  of  Progressives 
for  a  Republican  candidate;  that  they  are 
enemies  to  the  Progressive  party  and  Its 
principles  and  candidates;  that  those  sign- 
ers wrongfully  adopted,  in  their  certificates 
nominating  Monis,  the  device  and  legend  of 
the  Progressive  party;  that  Morris  is  not  a 
Progressive,  but  a  Republican,  and  the  regu- 
lar nominee  for  judge  of  the  Republican 
party. 

The  Progressive  party  being  a  new  party 
casting  no  vote  at  the  last  election,  its 
committees  are  not  known  to  the  law  as 
competent  to  call  conventions  or  primary 
elections  for  nomination  of  candidates,  be- 
cause the  statute  confines  those  two  modes 
of  nomination  to  parties  casting  at  the  last 
election  3  per  cent  of  the  entire  vote  of  the 
state,  or  subdivision  of  the  state,  for  which 
nominations  are  made.  Code  of  1006,  c.  3,  §§ 
18  and  19.  Hence,  while  the  Progressive  par-, 
ty  has  full  right  to  particlimte  in  the  elec- 
tion by  presenting  candidates  to  the  peo- 
ple, it  cannot  do  so  by  primary  election  or 
convention.  But  the  Progressive  party  or 
any  other  new  party  are  voters  and  not  shut 
out  from  presenting  candidates  for  popular 
verdict  •Section  24  says:  "Candidates  for 
public  office  may  be  nominated  otherwise 
than  by  conventions  or  primary  elections. 
In  such  case,  a  certificate  shall  be  signed  by 
the  voters  resident  within  the  state,  district 
or  political  division  for  which  the  candidate 
is  presented,  to  a  number  equal  to  one  per 
cent  of  the  entire  vote  cast  at  the  last  pre- 
ceding election  in  the  state,  circuit,  dis- 
trict county  or  other  division  for  which  the 
nomination  is  made.  ♦  ♦  ♦  Such  certifi- 
cate shall  state  the  name  and  residence  of 
each  of  such  candidates;  that  he  is  legally 
qualified  to  hold  such  office;  that  the  sub- 
scribers desire  and  are  legally  qualified  to 
vote  for  such  candidates;  and  may  designate, 
by  not  more  than  five  words,  a  brief  name 
of  the  party  or  principle  which  said  candi- 
dates represent"    This  right  to  present  can- 


didates to  the  voters  is  by  the  statute  plainly 
clear.  It  would  seem  to  clearly  allow  those 
voters  who  signed  the  certificates  involved 
in  this  case  the  right  to  do  so.  What  is  the 
objection  interposed  to  their  so  doing?  The 
answer  says  that  the  signers  of  that  certifi- 
cate, presenting  the  name  of  Morris  for  judge, 
are  not  sincere  Progressives,  but  are  Republi- 
cans, seeking  in  this  way  to  get  for  Morris 
Progressive  votes;  alleging  this  to  be  a 
scheme  of  fraud  to  do  so.  This  is  the  imma- 
terial defense  presented  by  the  return  of 
the  board.  It  says,  in  fact  that  no  one  but 
a  Progressive  can  sign  a  certificate  to  place 
a  candidate's  name  on  the  ballot  of  the  Pro- 
gressive party;  that  no  one  but  a  Democrat 
can  sign  a  certificate  to  fill  the  vacant  place 
on  the  Democratic  ballot  We  cannot  concur 
in  this  construction  of  the  statute.  It  nar- 
rows the  right  of  voters  to  present  candi- 
dates for  popular  suffrage.  Read  the  stat- 
ute. 

From  the  quotation  above,  it  will  be  seen 
that  it  declares  that  candidates  may  be  nom- 
inated otherwise  than  by  convention  or  pri- 
mary; a  broad  right  given  to  voters,  a  very 
essential  one.  They  should  have  the  right  to 
present  names  for  popular  approval.  Being 
given  such  right  It  says  that  a  certificate 
shall  be  signed  by  voters.  It  does  not  say 
what  voters ;  it  does  not  say  that  they  must 
be  voters  of  any  particular  party;  but  the 
power  to  sign  a  certificate  of  nomination  is 
given  to  voters  generally.  It  only  requires 
that  they  be  voters,  and  that  they  desire  and 
are  legally  qualified  to  vote  for  the  candi- 
date. It  does  not  say  that  they  must  belong 
to  any  party.  The  certificate  by  which  they 
name  a  candidate,  found  in  the  statute, 
prescribes  in  its  form  that  the  signing  voters 
make  the  nomination  of  a  certain  person  for 
a  certain  office,  "and  that  we  desire,  and 
are  legally  qualified,  to  vote  for  said  candi- 
date." It  requires  the  certificate  to  give  the 
name  of  the  party  or  principle  which  said 
candidate  represents.  This  gives  those  vo- 
ters signing  the  certificate  the  right  to 
designate  the  party  or  principle — ^to  charac- 
terize their  nomination.  It  gives  the  right 
for  them  to  specify  the  party  or  principle 
represented  by  the  candidate.  Why  may  they 
not  choose  the  device  or  emblem  of  a  par- 
ticular party,  or  of  a  new  party,  thereby 
designating  the  party  or  principle  sought  to 
be  subserved?  If  their  purpose  is  to  fur- 
ther the  principles  of  an  existing  party 
rather  than  to  create  a  new  party  or  specify 
a  new  principle,  why  should  they  not  be 
permitted  to  designate  the  Republican,  Dem- 
ocratic, or  Prognressive  party  by  using  the 
emblem  of  one  of  those  parties?  How  shall 
we  know  that  these  Republican  signers  are 
still  Republicans?  They  may  have  left 
their  party  eithepr  permanently  or  temporari- 
ly, as  many  have  done.  When  they  have 
said  by  their  certificate  of  nomination  that 
they  desire  to  vote  for  the  person  whom 
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they  nominate^  how  shall  we  say  that  they 
do  not  desire  to  do  so  and  will  not  do  so? 
We  hold  that  we  cannot  reject  their  oertifl* 
cate  of  nomination  on  that  account  It  is 
no  fraud,  in  a  legal  point  of  view,  for  a 
quondam  Republican  or  Democrat  to  sign 
a  certificate  to  fill  a  vacant  place  by  nomina- 
tion on  the  ticket  of  the  party  which  he  has 
in  the  past  opposed.  He  has  a  right  to 
change  his  mind.  The  statute  makes  no  such 
tests  of  right  to  those  nominating  by  cer- 
tificate. In  this  case,  the  place  of  judge  on 
the  Progressive  ticket  was  vacant  If  there 
had  been  a  nomination  for  it  by  convention 
or  primary,  the  case  would  be  difiTerent 
We  are  not  saying  whether  or  not  a  court 
on  such  an  application  could  condemn  a  nom- 
ination by  certificate  for  fraud;  but  we  say 
that,  though  the  signers  had  been  Republi- 
cans in  the  past  that  fact  constitutes  no  such 
fraud  as  would  justify  the  condemnation  by 
this  court  of  their  certificate. 
Mandamus  awarded. 

POFFENBARGER,   J.,   absent 

<71  W.  Va.  W6) 

STEWART  V.  BALLOT  CQM'Ra 

{Supreme  Court  of  Appeals  of  West  Vlrgmia. 

Nov.  12, 1912.) 

(BylUihuM  hy  the  Court,) 

1.  Elections  (§  144 •)— Certificate  of  Noia- 
NATioN — Emblem  of  Political  Party. 

Though  a  certificate  of  voters  nominating  a 
candidate  for  public  office  does  not  contain  the 
device  or  emblem  of  the  political  party  to  which 
it  relates,  yet,  if  it  does  contain  the  name  of  the 
party  on  whose  ticket  it  is  meant  to  be  printed, 
it  is  not  void,  bat  valid.  It  is  sufficient  if  the 
requirement  of  die  emblem  is  safely  and  sul>- 
stactially  otherwise  complied  with. 

[Ed.  Note. — ^For  other  cases,  see  Elections, 
Cent  Dig.  f  126 ;  Dec.  Dig.  {  144.*] 

2.  Elections  (§  141*)— Certificates  of  Nom- 
ination—Priobitt. 

Where  there  are  two  competing  certificates 
of  voters  nominating  different  persons  as  can- 
didates for  the  same  public  office^  that  which  is 
signed  by  the  requisite  voters  and  first  filed  with 
the*  clerk  of  the  circuit  court  takes  precedence. 

[Ed.  Note. — ^For  other  cases,  see  Elections, 
Cent.  Dig.  §  121 ;   Dec,  Dig.  1 141.*] 

3.  £l£ctions  <§  141*)— ^Certificate  of  Nomi- 
nation—Approval OF  Party  Committee. 

The  county  or  other  committee  of  a  party 
not  participating  in  the  last  election  has  no 
recognition  in  law  and  no  power  to  approve  or 
disapprove  or  direct  the  preparation  by  voters 
of  a  certificate  nominating  a  candidate  to  be 
voted  for  at  an  election. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  |  121;   Dec  Dig.  |  141.*] 

Petition  by  E.  D.  Stewart  for  a  writ  of 
mandamus  to  John  L.  Kinghorn  and  oth- 
ers.    Writ  denied. 

Chas.  McCamic  and  J.  B.  Sommervllle, 
both  of  Wheeling,  for  petitioner.  Buckner 
Clay,  of  Charleston,  Henry  A.  Nolte  and 
Robert  S.  Judge,  both  of  Wheeling,  and 
John  Marshall,  of  Parkersburg,  for  respond- 
ents. 


BBANNON,  P.  B.  D.  Stewart  seeks  ftom 
this  court  a  writ  of  mandamus  to  compel  tbe 
ballot  commissioners  of  Ohio  county  to 
strike  from  the  column  or  ticket  of  the  Pro- 
gressive party  on  the  ballot  sheet  to  be  used 
in  the  election  on  the  6th  day  of  November, 
1912,  the  name  of  Oliver  8.  Marshall,  as  a 
candidate  for  the  state  Senate,  and  to  place 
the  name  of  Stewart  thereon  for  that  posi- 
tion. John  H.  Evans  had  been  nominated 
as  a  Progressive  candidate  for  the  state 
Senate ;  but  he  resigned  his  nomination,  and 
thus  created  a  vacancy  for  that  place  on 
the  Progressive  party  ticket  Certain  voters 
made  a  certificate  and  filed  it  with  the  clerk 
of  tbe  circuit  court,  nominating  Marshall  for 
the  Senate  on  that  ticket.  Then  other  vo- 
ters made  a  certificate  nominating  Stewart 
for  the  Senate  on  that  ticket  Both  certifi- 
cates were  filed  with  the  clerk  on  the  same 
day;  the  Marshall  certificate  first  by  some 
hours,  and  probably  fully  signed  before  the 
Stewart  certificate.  The  ballot  commission- 
ers decided  this  contest  by  determining  to 
place  Marshall's  name  on  the  Progressive 
ticket 

11]  It  is  urged,  against  the  right  of  Mar- 
shall to  go  on  the  Progressive  ticket,  that 
the  certificate  of  hU  nomination  is  defective 
and  void.  One  defect  is  that  the  device  or 
emblem  and  legend  adopted  by  the  Progres- 
sive party  are  wanting;  it  containing  no  de- 
vice or  legend  as  required  by  Code  of  1906,  c. 
3,  §  23.  Another  defect  is  the  failure  of  the 
certificate  to  give  the  name  of  the  party 
which  said  candidate  is  to  represent  See 
chapter  3,  Supplement  Code  of  1909,  serial 
section  86b  The  Code,  c.  8,  i  34,  requires  the 
state  committee  of  every  political  party  to 
adopt  a  device  or  emblem,  and  requires  that 
the  election  ballot  sheets  shall  have  separate 
columns  for  the  candidates  of  each  party, 
and  the  name  of  the  party  and  its  device  or 
emblem  to  be  printed  in  its  column.  This 
device  should  there  appear  at  the  head  of 
the  party  column  to  indicate  to  the  voter 
the  ticket  he  wishes  to  vote.  What  is  the 
purpose  of  Its  presence  in  a  certificate  of 
nomination?  To  enable  the  board  of  ballot 
commissioners  to  put  the  candidate's  name 
in  his  party  column.  Material  provisions, 
I  grant  But  we  must  not  require  so  lit- 
eral ^r  exact  compliance  with  the  election 
law  as  to  defeat  the  right  of  voters  to  place 
their  candidates  before  the  people  or  vote 
for  them.  Section  24,  providing  the  right 
of  voters  to  nominate,  gives  the  form  of  cer- 
tificate, but  says  that  it  may  be  in  that  form 
or  to  its  effect  The  certificate  in  question 
has  the  head  reading,  "Certificate  of  Elec- 
tion. The  Progressive  Party."  We  conclude 
that  this  substantially  performs  the  otfice 
of  the  device  in  indicating  to  the  ballot  com- 
missioners the  party  column.  The  cierk*s 
office  contained  the  party  device,  and  from 
it  and  otherwise  they  could  safely  locate  the 
candidate  on  the  sheet     Moreover,  section 
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27  provides  tbat  If  ft  shall  appear  to  the 
defk,  by  ''satlsfftctory  evidence,''  that  nomi* 
nations  have  been  made  in  conformity  with 
the  statute,  and  no  certificate  has  been  re> 
ceived,  he  shall  indnde  such  nomination 
among  the  candidates  on  the  ballot  Snrely 
under  this  section,  with  this  certiUcate  be- 
fore them,  and  other  information  attain- 
able, if  needed,  the  commissioners  of  ballots 
<!onld  locate  this  candidate  on  the  ballot 
sheet  in  the  proper  column.  And,  besides, 
the  commissioners  did  determine  to  put  Mar- 
shairs  name  on  the  Progressive  ballot,  and 
it  is  not  alleged  that  they  erred  In  locating 
Blarshall  on  the  ballot  sheet 

[2]  There  were  two  competing  nominations 
before  the  ballot  oommissioners— those  of 
Marshall  and  Stewart  Which  shall  be  chos- 
en? Some  principle  of  decision  must  be  ap- 
plied unless  we  can  say  that  the  decision  of 
the  ballot  commissioners,  even  if  we  consid- 
er it  erroneous,  should  be  held  final  (which 
I  doubt).  The  Marshall  certificate  had  been 
completely  signed  by  voters  first,  and  was 
filed  with  the  derk  several*  hours  on  the 
same  day  before  the  Stewart  certificate. 
We  hold  that  when  the  Marshall  certificate 
reached  the  clerk,  it  took  effect  as  the  first 
nomination,  as  prior  in  time.  It  is  an  old 
maxim,  *'Qui  prior  est  in  tempore,  prior  est 
In  Jure  ;**  he  who  is  prior  in  time  is  prior  in 
right  But  it  is  argued  against  this  hold- 
ing that  the  law  knows  no  fraction  of  a  day. 
I  answer  that  sometimes  it  does.  When  the 
case  furnishes  no  other  solution,  it  does  cut 
up  the  day.  1  Robinson's  Prac.  437;  88 
C^c  814.  There  is  found  the  text:  **The 
rule  that  a  day  is  an  indivisible  period  of 
time  Is,  however,  a  mere  legal  fiction,  and 
subject  to  numerous  exceptions.  The  courts 
will  disregard  the  fiction,  and  take  cog- 
nizance of  the  actual  time  of  the  happening 
of  an  event  or  the  doing  of  an  act  when  the 
actual  point  of  time  is  important  and  in- 
quiry in  regard  to  it  is  essential  in  order 
that  justice  may  be  done,  as  where  it  is 
necessary  to  protect  a  completed  act  or  save 
a  vested  right  or  to  determine  the  conflict- 
ing rights  of  rival  claimants  when  they  de- 
pend upon  priority  in  fact"  See  the  many 
notes  in  8  Amer.  &  Eng.  Ency.  Law,  738. 
Naylor  v.  Thorkmorton,  7  Leigh  (Va.)  98, 
80  Am.  Dec.  492,  holds  that  where  several 
mortgages  to  secure  different  debts  are  made 
on  the  same  day,  one  after  another  in  quick 
succession,  all  recorded  the  same  day  in 
same  order  as  was  execution,  that  the  mort- 
gage first  executed  took  preference.  And  in 
Meale  v.  Utz,  75  Va.  480,  the  question  was 
whether  a  debt  summons  was  served  before 
a  conviction  on  the  same  day  of  the  de- 
fendant for  felony,  and  it  was  held  that  it 
could  be  proven  that  the  service  was  first. 
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These  cases  fractioned  the  day.  It  Is  sug- 
gested in  the  case  before  us  that  the  Stew- 
art certificate  had  the  greater  number  of 
signers,  and  thus  was  preferentiaL  So  the 
other  one  had  the  statutory  number  of 
names,  it  has  legal  effect  The  greater  num- 
ber of  names  on  the  Stewart  certificate 
added  nothing  to  its  force.  It  is  said  in  the 
petition  that  the  certificate  nominating 
Stewart  was  circulated  for  signature  at  the 
Instance  and  with  the  approval  of  the  chair- 
men of  the  senatorial  district  and  county 
committees  of  the  Progressive  party,  and  is 
therefore  the  true  nomination. 

[3]  The  Progressive  party,  being  a  new 
party,  has  not  as  an  old  party  participating 
in  former  elections,  the  foU  legal  status  of 
such  old  party.  Its  right  to  participate  in 
the  coming  election,  or  present  candidates 
by  certificate,  no  one  questions.  But  its  com- 
mittees have  not  legal  status  to  perform 
functions  themselves  or  by  their  chairmen 
under  our  election  law.  We  are  not  aware 
that  its  committees  have  authority  to  au- 
thorize, or  refuse  to  authorize,  nomination 
by  voters;  that  is  a  function  of  voters  un- 
der section  24,  whether  a  committee  does 
or  does  not  approve.  Hence  the  sanction  by 
the  chairmen  of  the  senatorial  county  com- 
mittees added  nothing  to  the  legal  force  of 
the  certificate  nominating  Stewart 

Another  point  made  for  the  mandamus  to 
displace  Marshall  from  the  Progressive  tick- 
et is  that  he  is  a  Republican  and  the  regular 
nominee  of  the  Republican  party  for  the 
Senate,  and  that  the  signers  of  his  certifl- 
cate  of  nomination  are  not  members  of  the 
Progressive  party,  but  decided  Republicans 
and  Democrats.  This  is  relied  on  to  show 
that  Marshall's  nomination  is  fraudulent 
and  ineffective.  In  the  case  decided  a  few 
days  since  of  Morris  v.  Ballot  Oommission- 
ers, 70  S.  B.  446k  we  held  this  position  not 
good  to  invalidate  the  nomination  for  rea- 
sons stated  in  the  opinion  in  that  case. 

The  plaintifTs  petition  alleges  that  Mar- 
shall and  certain  political  friends  ajid  em- 
ployers of  Evans  coerced  him  to  sign  a  writ- 
ten resi^atlon  of  his  nomination.  The 
things  done  constituting  coercion  are  not 
stated  in  the  petition.  It  is  insufllcieat 
Facts' to  show  coercion  in  law  are  not  shown. 
Evans  on  oath  denies  It  The  fact  if  true, 
might  be  an  element  to  show  fraud;  but  we 
regard  that  feature  of  the  case  not  effectual. 
It  is  suggested  that  under  section  34  no  two 
parties  can  adopt  the  same  device ;  but  these 
certificates  of  nomination  made  no  pretense 
of  forming  a  new  party,  but  made  only  one 
nommation  to  fill  a  vacancy  in  the  column  of 
an  exi?rting  party. 

Mawdamus  refused. 
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GAY  T.  HOUSEHOLDBR. 

(Sapreme  Court  of  Appeals  of  West  Virfinia. 

Nov.  12, 1912.) 

(8ynahu8  by  the  Court.) 

1.  Appeal  and  Ebbob  (J  161*)--Rioht  to  Ap- 
peal— Acceptance  op  Benefits. 

To  the  general  rule  that  if  a  party  accepts 
the  benefits  of  a  decree  in  his  favor  he  thereby 
waives  his  rights  to  appeal,  there  is  a  well  rec- 
ognized exception,  applied  in  this  case,  that  if 
he  is  so  absolutely  entitled  to  the  benefit  receiv- 
ed that  a  reversal  of  the  decree  cannot  affect 
his  right  to  it,  he  does  not  thereby  waive  error, 
or  lose  his  right  to  appeaL 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  §§  979-983;  Dec  Dig.  § 
161.*] 

2.  Pabtnsbship  (I  80*)— Settlement  of  Ac- 
count. 

When  a  managing  partner,  whose  duty  it  is 
to  keep  correct  accounts,  is  sued  for  settlement 
by  his  co-partner,  he  will  be  held  to  strict  proof  of 
the  items  in  his  account,  with  which  he  seeks  to 
charge  the  partnership ;  and  if  he  has  not  cred- 
ited himself  on  the  books  of  the  firm  with  such 
items,  and  cannot  or  does  not  furnish  the 
amounts  of  such  items,  with  dates,  and  vouchers, 
or  by  other  satisfactory  evidence  show  to  whom 
disbursements  have  been  made,  going  to  make 
up  the  sum  total  claimed  by  him,  he  should  be 
denied  credit  therefor  in  settlement  of  the  part- 
nership. 

[Ed.  Note.— For  other  cases,  see  Partnership^ 
Cent  Dig.  §  128 ;  Dec.  Dig.  §  80.*] 

.S.  Pabtnebship  (§  83*) — Salabt  of  Pabtner. 
The  general  rule  that  ope  partner  is  not 
entitled  to  compensation  for  his  services,  in  at- 
tending to  partnership  affairs,  unless  there  be  a 
contract  therefor,  express  or  implied,  is  reaffirm- 
ed and  applied  in  this  case. 

[Ed.  Note. — ^For  other  cases,  see  Partnership, 
Cent  Dig.  {  131;   Dec.  Dig.  §  83.*] 

Appeal  from  Circuit  Court,  Pocahontas 
County. 

Bill  by  Pat  Gay  against  W.  C.  Householder. 
Decree  for  defendant,  and  plaintiff  appeals. 
Afl9rmed  in  part,  and  reversed  in  part 

Im  M.  McClintlc,  T.  S.  McNeel.  and  F.  B* 
Hill,  all  of  Marlinton,  for  appellant.  Price, 
Osenton  &  Horan,  of  Marlinton,  for  appellee. 

MILrLER,  J.  This  suit  is  to  settle  a  part- 
nership. On  final  hearing  on  bill,  answer 
and  report  of  tlie  commissioner,  the  court 
below  overruled  the  exceptions  of  appellant 
to  said  report  and  decreed  that  the  special 
receiver,  out  of  the  fund  in  hand  and  to  come 
into  his  hands,  first,  pay  the  costs  of  the 
suit,  including  five  per  centum  commissions 
allowed  him,  second,  all  partnership  debts 
unpaid,  not  including  the  debts  decreed  the 
Individual  members  of  the  firm,  as  found  by 
the  commissioner,  and  third,  the  residue  to 
be  paid  pro  rata  to  the  individual  partners 
on  the  basis  of  $661.42  adjudged  to  be  due 
plaintiff,  and  $1,638.18,  which  the  court  ad- 
Judged  the  co-partnership  to  be  indebted  to 
defendant.  Householder.  And  the  decree  re- 
quired the  receiver  to  report  his  disburse- 
ments to  the  court  at  another  time.  From 
this  decree  the  plaintiff  has  appealed. 


On  this  hearing,  Householder,  appellee,  has 
interposed  a  motion  to  dismiss,  on  the  ground 
that  appellant  before  the  appeal  had  accept- 
ed the  full  amount  to  which  he  was  entitled 
under  the  decree  complained  of,  and  had 
thereby  waived  and  released  all  error,  if  any, 
in  said  decree.  The  proof  offered  on  this 
motion  shows,  and  the  fact  is  conceded,  that 
on  February  9,  1911,  the  special  receiver, 
pursuant  to  the  decree,  paid  over  to  appel- 
lant, $244.07,  and  took  from  him  a  receipt, 
describing  the  sum  received  as  "my  share  of 
the  proceeds  in  his  hands  as  per  decree  of 
Dea  30,  1910";  and  that  the  special  re- 
ceiver at  or  about  the  same  time  also  paid 
to  appellee.  Householder,  $605.76,  being  his 
distributive  share,  according  to  said  decree. 
It  is  a  proven  and  admitted  fact,  howev^, 
that  on  January  3,  1911,  the  special  receiver 
was  notified  by  appellant's  counsel  of  his  in* 
tention  to  apply  for  this  appeal  and  super- 
sedeas, and  to  not  pay  out  any  money  under 
the  decree  to  Householder.  The  special  re- 
ceiver in  disbursing  this  money  claims  to 
have  acted  on  the  advise  of  the  Judge  of  the 
court  pronouncing  the  decree,  given  by  let- 
ter, which  he  produced  and  filed  with  his 
deposition. 

[1]  Should  the  motion  prevail?  We  answer 
that  it  should,  unless  the  case  is  brought 
within  a  well  recognized  exception  to  the 
general  rule  upon  which  the  motion  is  based. 
In  McKain  v.  MuUen,  66  W.  Va.  558,  64  & 
E.  829,  29  L.  R.  A.  (N.  S.)  1,  the  general  rule 
was  applied  in  a  case  in  which  it  was  clearly 
applicable.  The  rule  with  the  exception  was 
there  clearly  enunciated  in  the  first  point  of 
the  syllabus,  as  follows:  "A  party  who  ac- 
cepts the  benefit  of  a  decree  waives  his  right 
to  appeal  from  that  decree,  unless  he  is  so 
absolutely  entitled  to  the  benefit  received 
that  a  reversal  wUl  not  affect  his  right  to 
it"  The  leading  case  on  this  question  is 
Embry  v.  Palmer,  107  U.  S.  8,  2  Sup.  Ct  25, 
27  L.  Ed.  346,  reafllrmed  in  Reynes  v.  Du- 
mont,  130  U.  8.  394,  9  Sup.  Gt  486,  82  L.  Bd. 
934  and  Gilfillan  v.  McKee,  159  U.  &  808,  16 
Sup.  Ct  6,  40  L.  Ed.  161.  The  language  of 
Mr.  Justice  Matthews,  ini  Embry  v.  Palmer, 
enunciating  the  rule  and  Its  exception,  par^ 
tlcularly  applicable  here,  is  as  follows: 
"Without  entering  upon  a  discussion  of  the 
general  question,  it  Is  sufficient  for  the  pres- 
ent purpose  to  say  that  no  waiver  or  re- 
lease of  errors,  operating  as  a  bar  to  the 
further  prosecution  of  an  appeal  or  writ  of 
error,  can  be  implied,  except  from  conduct 
which  is  inconsistent  with  the  claim  of  a 
right  to  reverse  the  Judgment  or  decree, 
which  It  is  sought  to  bring  into  review.  If 
the  release  is  not  expressed,  it  can  arise  only 
upon  the  principle  of  an  estoppeL  The  pres- 
ent is  not  such  a  case.  The  amount  awarded, 
paid,  and  accepted  constitutes  no  part  of 
what  is  in  controversy.  Its  acceptance  by 
the  plaintiff  in  error  cannot  be  construed  in- 
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to  an  admission  that  the  decree  he  seeks  to 
reverse  is  not  erroneous;  nor  does  it  take 
from  the  defendants  in  error  anything,  on  the 
reversal  of  the  decree,  to  whlA  they  would 
otherwise  be  entitled;  for  they  cannot  deny 
that  this  sum,  at  least,  is  due  and  payable 
from  them  to  him.  But  In  every  point  of 
view  the  objection  Is  met  and  answered  by 
the  decision  of  this  court  in  the  case  of 
United  States  v.  Dashiel,  3  WalL  688  [18  L. 
Ed.  268]." 

This  exception  to  the  general  rule  was 
fully  recognized  and  applied  in  the  Virginia 
cases  of  Morriss  v.  Garland,  78  Va.  215,  234, 
and  Railway  Company  v.  Glenn,  08  Va.  809, 
36  S.  E.  395.  The  case  of  Carpenter  y.  Camp 
Mfg.  Co.,  112  Va.  88,  70  S.  E.  496,  is  a  case 
to  which  the  general  rule  was  properly  ap- 
plied, and  is  not  to  be  regarded  as  overruling 
the  previous  decisions  In  Virginia,  and  to 
which  no  reference  is  made. 

While  this  exception  to  the  general  rule  Is 
generally  recognized,  there  Is  naturally  some 
apparent  conflict  in  the  decisions,  In  Its  ap- 
plication to  individual  cases.  In  some  states, 
as  in  Indiana,  the  subject  Is  controlled  by 
statute.  Elaborate  notes  collating  the  cases 
are  found  In  29  L.  R.  A.  1,  appended  to  the 
report  of  our  case  of  McKaln  v.  Mullen, 
supra,  and  In  16  Am.  &  Eng.  Ann.  Cases,  76, 
accompanying  the  report  of  the  Mississippi 
case  of  Adams  v.  Carter.  In  stating  the  ex- 
ception to  the  general  rule  the  annotator  In 
the  last  case  cited,  at  page  82,  says:  "It  has 
been  held,  however,  that  where  a  party  re- 
covers judgment  for  less  than  his  demand, 
but  the  relief  from  which  judgment  Is  render- 
ed is  not  In  dispute,  and  in  no  event  could 
be  recover  less  upon  a  new  trial,  acceptance 
of  satisfaction  of  the  judgment  la  not  a  bar 
to  an  appeaL" 

Such  being  the  exception  to  the  general 
rule,  we  are  left  to  Inquire  whether  appel- 
lant. In  the  language  of  our  case  of  McKaln 
V.  Mullen,  was  so  absolutely  entitled  to  the 
benefit  received,  that  a  reversal  will  not  af- 
fect his  right  to  the  amount  paid  him  under 
the  decree?  WhUe  some  of  the  items  In  ap- 
pellant's account  were  controverted  before 
the  commissioner  most  of  them  were  admit- 
ted^ and  agreed  with  the  Items  In  the  book 
kept  by  Householder,  the  managing  partner, 
and  there  was  no  exception  by  Householder 
to  the  commissioner's  report  finding  the  firm 
Indebted  to  appellant  the  sum  of  $661.42,  the 
amount  decreed  him. 

So  tSLT  as  appellee  la  concerned,  therefore^ 
we  must  acc^t  the  amount  found  and  de- 
creed appellant  as  a  verity,  not  to  be  re- 
duced because  of  any  of  his  contentions  be- 
fore the  commissioner,  as  to  Individual  Items 
in  the  account  not  excepted  to,  for  no  er- 
rors of  law  or  fact  therein  have  been  as- 
signed here  on  his  behalf. 

How  Is  It  with  reference  to  the  amount 
found  and  decreed  Householder?  He  In- 
terposed no  exceptions  to  the  commissioner's 


report  In  his  favor,  and  has  pointed  out  no 
error  therein  In  this  court  He  does  not 
seriously  claim  that  the  report  In  his  favor 
should  have  been  larger.  The  truth  Is,  as 
the  record  shows,  the  commissioner  allowed 
him  in  effect  the  entire  amount  of  his  claim, 
and  upon  practically  no  evidence  to  support 
It.  Every  Item  in  his  account  was  contro- 
verted before  the  commissioner,  and  full 
proof  called  for.  And  by  exceptions  to  the 
commissioner's  report  every  Item  In  the  ac- 
count was  challenged  In  the  court  below,  and 
those  exceptions  are  relied  on  here  and  the 
rulings  thereon  assigned  as  error. 

If  these  exertions  should  prevail  the 
amount  to  which  Householder  is  entitled 
would  be  greatly  reduced,  and  the  appellant's 
distributive  share  in  the  net  assets  greatly 
Increased,  but  the  amount  he  was  paid  could 
In  no  way  be  diminished  thereby,  and  the  ex- 
ception to  the  general  rule  would  therefore 
be  clearly  applicable.  The  Items  In  House- 
holder's account  upon  which  the  report  and 
decree  are  based  are  as  follows:  Capital 
advanced,  $1,080.00 ;  Salary,  twenty  months, 
$1,000.00;  Amount  paid  Frankford  Store 
Company,  $87.13,  total,  $2,167.13.  Against 
these  Items  the  commissioner  charged  House- 
holder with  expenses  to  P^msylvanla,  $29.00, 
incidental  expenses,  twenty  months,  $600.00» 
leaving  a  balance  due  him,  $1,638.13. 

[2]  Respecting  appellant's  exception  to  the 
first  Item,  money  advanced,  $1,080.00,  barring 
two  small  items  conceded  by  appellant,  name- 
ly $30.00,  for  the  first  month's  rent,  and 
$32.50,  paid  by  Householder  for  a  counter, 
there  Is  absolutely  no  evidence  to  support 
this  Item,  except  the  bare  general  state- 
ment of  Householder,  that  from  time  to  time 
he  advanced  sums  aggregating  this  amount 
But  with  the  exception  of  the  two  Items  re- 
ferred to  he  could  not  and  did  not  give  a 
single  date,  or  the  amount,  or  to  whom  a 
single  payment  was  made,  and  he  was  wholly 
unsupported  by  any  receipt,  voucher,  bill  or 
other  documentary  evidence.  He  kept  the 
books,  such  as  were  kept,  and  he  admits 
he  made  no  entry  whatever  of  any  pay- 
ment or  advancement  by  him.  He  says  he 
kept  an  Individual  bank  accoxmt,  but  pro- 
duces no  check  or  other  voucher  showing 
any  disbursements  out  of  his  Individual  ac- 
count The  testimony  of  the  appellant  Is, 
that  Householder  represented  that  he  had  no 
money  to  go  into  the  business,  and  for  this 
reason  applied  to  him  as  a  man  of  substance 
and  property  to  finance  the  enterprise. 
Householder  makes  some  pretension  to  hav- 
ing paid  for  some  fixtures,  but  the  bank  ac- 
count of  the  firm,  and  the  testimony  of  both 
parties  show,  that  a  few  days  after  the  busi- 
ness was  opened  appellant  Gay  ralaed  upon 
the  company's  note,  with  his  Individual  en- 
dorsement, $500.00,  which  was  placed  to  the 
company's  credit,  and  Gay  swears  that  this 
money  was  used  to  pay  for  fixtures,  and  that 
he  knows  of  no  advancements  by  House- 
holder, and  that  Householder  never  pretend- 
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ed  until  after  be  called  for  a  settlement  that 
any  other  advancementa  bad  been  made  by 
him.  Tbe  commissioner  in  reporting  tbis 
amount  as  an  advancement  by  Housebolder 
says,  tbat  because  of  lack  of  evidence,  be 
does  so  with  hesitation.  Our  opinion  la  that 
he  erred  in  so  reporting.  Men  should  not  be 
deprived  of  their  rights  and  property  upon 
such  flimsy  evidence. 

If  this  were  a  suit  by  Householder  against 
Gay  for  a  settlement  of  the  partnership, 
without  assets  for  distribution,  and  seeking 
to  compel  Gay  to  account  on  final  settlement 
for  his  share  of  the  advancements  by  House- 
holder, we  would  have  a  case  for  the  appli- 
cation of  the  principle  enunciated  in  Hink- 
son  V.  Ervln,  40  W.  Va.  Ill,  20  S.  B.  849. 
Ryman  y.  Ryman,  100  Va.  20,  40  S.  B.  06, 
and  Slaughter  v.  Banner,  102  Va«  270,  46 
S.  B.  289.  Should  not  Householder's  claim 
against  the  firm  be  so  treated?  We  think 
so.  Our  case  holds  the  burden  is  on  the 
plalntifl,  and  If  be  cannot  furnish  sufQclent 
evidence  to  establish  a  xiartnership,  and  also 
to  enable  the  commissioner  to  state  a  part- 
nership account,  his  suit  necessarily  fails. 
But  the  case  is  different  where  the  partner- 
ship has  assets,  and  the  managing  partner, 
whose  duty  It  was  to  keep  the  books,  and 
to  keep  correct  accounts,  ia  sued  by  the  oth- 
er partner.  The  managing  partner  cannot 
defeat  the  rights  of  his  co-partner  to  a  settle- 
ment and  a  proper  distribution  of  the  assets 
by  falling  to  keep  his  accounts.  In  this  case 
the  facts  proven  by  both  parties  clearly  con- 
stitute a  partnership.  The  court  below  and 
the  commissioner  so  treated  it  It  was  clear- 
ly the  duty  of  the  defendant  to  have  kept 
the  books  correctly,  and  to  have  rendered  an 
account  to  the  plaintiff.  The  commissioner 
had  little  dlfflculty  In  making  up  the  account 
of  the  plaintiff,  and  showing  what  balance 
ttie  firm  owed  him.  Why  should  the  defend- 
ant not  have  kept  his  own  account  correctly ; 
and  on  what  principle  can  we  Justify  the 
finding  of  tbe  commissioner  and  tbe  decree 
below,  that  the  firm  is  Indebted  to  House- 
holder for  this  large  item  of  advancements? 
We  can  see  no  justification  for  so  doing. 

[S]  T^ow  as  to  the  salary  item.  There  is 
substantial  agreement  between  the  parties 
as  to  what  the  original  contract  of  co-part- 
nership was,  and  that  not  a  word  was  then 
said  about  salary.  Householder  makes  some 
pretension  tbat  afterwards  something  was 
said  by  him  to  Gay  about  salary,  but  Gay 
denies  this.  He  swears  that  Householder 
thought  when  they  made  the  contract  that 
as  he  was  to  finance  the  enterprise,  and 
furnish  the  stock  or  capital  to  run  it,  an 
equal  share  of  the  profits  would  be  fair  com- 
pensation. It  required  considerable  capital 
to  furnish  the  live  stock  and  keep  the  busi- 
ness stocked  up  with  meat  and  other  articles 
dealt  in,  besides  the  time  required  of  Gay  in 
doing  so.  The  general  rule  is  well  estab- 
lished, t^at  one  partner  is  not  entitled  to 


compensation  for  his  services  in  attending 
to  partnership  affairs,  unless  there  be  a  con- 
tract therefor,  express  or  implied.  Forrer 
V.  Forrer,  29  Grat  (Va.)  134;  Roots  v. 
Mason  City,  27  W.  Va.  483;  Taylor  v.  Dorr, 
43  W.  Va-  351,  27  8.  B.  317;  Frazler  v. 
Frazier,  77  Va.  775 ;  Scott  v.  Boyd,  101  Va. 
28.  42  S.  B.  918 ;  Smith  v.  Brown,  44  W.  Va. 
342,  30  S.  B.  160;  Hyre  v.  Lambert,  37  W.  Va. 
26,  16  S.  B.  446.  No  express  agreement  is 
proven,  and  we  cannot  say,  on  the  facts  prov* 
en,  that  one  is  implied. 

The  finding  of  the  commissioner  that 
Householder  should  be  debited  with  inciden- 
tal expenses  for  twenty  months;  $500.00,  or 
at  the  rate  of  $25.00  per  month  for  twenty 
months,  he  admits  was  based  upon  no  data 
or  evidence  before  him,  upon  which  he  could 
find  the  amount  with  any  certainty.  House- 
holder admits  In  his  evidence  that  he  with- 
drew money  from  the  firm  from  time  to  time 
to  pay  his  board  and  other  expenses,  and 
that  he  kept  no  account  of  it,  and  did  not 
debit  himself  with  the  sums  so  withdrawn. 
The  commissioner  no  doubt  concluded  from 
such  evidence  as  he  had  that  these  sums 
could  not  have  aggregated  less  than  $25.00 
per  month.  There  was  no  exception  by  ei- 
ther party  to  this  finding,  and  upon  well  rec- 
ognized rules  of  procedure  we  are  disposed  to 
let  it  stand  as  debited  to  Householder;  surely 
his  expenses  were  not  less  than  this  sum. 

As  to  the  item,  $87.13,  paid  Frankford 
Store  Company,  the  commissioner  reports 
this  item  as  undisputed.  But  appellant  ex- 
cepted to  his  report  for  allowing  it,  and  he 
insists  upon  this  exception  here.  The  ground 
for  the  exception  is  that  if  Householder  paid 
this  item  he  should  have  produced  the  re- 
ceipt of  the  company  or  his  check  showing 
payment  Inasmuch,  however,  as  Household- 
er swears  he  paid  this  item,  and  it  is  definite 
and  specific  as  to  whom  and  the  amount  paid, 
and  if  not  paid,  evidence  of  its  non-payment 
could  likely  have  been  produced,  we  think 
the  exception  was  properly  overruled,  and 
that  he  was  properly  given  credit  therefor. 

Another  assignment  of  error  is  the  allow- 
ance to  John  Wallace,  expert  acoountant» 
$20.00,  for  work  done  on  the  firm's  books* 
and  in  making  up  the  account.  We  are  not 
disposed  to  disturb  this  Item.  True  House- 
holder should  have  furnished  the  account 
without  assistance  of  an  expert  accountant, 
but  it  was  a  proper  expense  Incurred  by  the 
commissioner  or  receiver,  and  we  think  the 
item  was  a  proper  disbursement  of  the  firm 
assets. 

We  are  therefore  of  opinion  to  overrule 
the  motion  to  dismiss,  and  to  reverse  the  de- 
cree below  in  so  far  as  it  overrules  the  ex- 
ception of  the  appellant  to  the  report  of  the 
commissioner,  for  allowing  Householder  the 
itern^  capital  advanced  $1,060.00,  except  as 
to  two  items  Included  therein,  $30.00  paid 
for  rent,  and  $32.50,  paid  for  a  counter;  and 
also  in  so  far  as  It  overrules  appellant's  ex- 
ception to  the  Iten^  twenty  months  salary* 
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$1,000.00,  bat  that  in  aH  other  respects  the 
decree  should  be  afiOrmed. 

The  cause  will,  therefore,  be  remanded  to 
the  circuit  court  with  directions  to  restate 
the  account  of  the  appellee  Householder  upon 
the  principles  herein  enunciated,  by  credit- 
ing him  with  the  two  items,  rent  paid  $80.00, 
and  paid  for  counter  $32.50,  and  amount  paid 
Frankford  Store  Company^  $87.13,  and  by 
charging  him  with  cash  paid  expenses  to 
Pennsylvania,  $29.00,  and  incidental  expens- 
es for  twenty  months,  withdrawn,  $500.00; 
and  after  so  debiting  and  crediting  him,  and 
crediting  him  with  his  share  of  the  surplus 
assets,  after  he  shall  have  restored  the  mon- 
ey received  by  him  from  the  special  receiver 
as  his  share  of  the  assets,  there  shall  be  a 
decree  over  against  him  for  whatever  balance 
shall  be  found  from  him  on  settlement  in 
fiivor  of  appellant  But  the  cause  Is  not  to 
be  reopened  for  additional  evidence  on  the 
matters  In  controversy  before  the  coiut  or 
eommlBedoner. 

(71  W.  Vb.  273) 

PBUM  V.  PRIOKETT. 

(Supreme  Court  of  Appeals  of  West  Yiiginia. 

Nov.  12, 1912.) 

(8yUahu»  hy  ih€  Court.) 

1.  mortoaoes  (i  372*)— fobkolostjkb  sixi — 
Action  fob  Possession. 

A  purchaser  at  a  trustee's  sale,  with  deed, 
may  under  section  211,  chapter  50,  Code  1906, 
maintain  an  action  of  unlawful  detainer  against 
the  grantor  in  the  deed  of  trust,  to  recover  pos- 
sesion of  the  land  purchased. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  II  1102,  1103,  1105-1117;  Dec.  Dig. 
I  372.»] 

2.  Justices  or  the  Peace  (|  36*)— Jubisdio- 
noN— Title  to  Land— Affidavit  of  De- 
fendant. 

A  justice  does  not  by  section  50,  chapter 
00,  Code  1906.  lose  jurisdiction  of  an  action  of 
milawful  detamer  upon  the  filing  by  defendant 
of  his  affidavit  that  the  title  to  the  land  sued 
for  will  come  in  question,  and  omission  by  plain- 
tiff to  file  a  counter  amdavit,  unless  the  facts 
alleged  in  defendant's  affidavit  show  that  the 
legal  title  will  in  fact  be  involved  on  the  trial. 
Facts  alleged  constituting  grounds  for  equi- 
table relief  will  not  do. 

[EkI.  Note* — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  ||  83-^7;    Dec  Dig.  | 

Error  to  Circuit  Court,  Marion  County. 

Action  by  C.  B.  Frum  against  Marshall  J. 
Prickett.  Judgment  for  plaintUF,  and  defend- 
ant brings  error.    AflSrmed. 

Harry  Shaw  and  Howard  N.  Ogden,  both 
of  Fairmont,  for  plaintiff  in  error.  Lazzelle 
&  Stewart,  of  Morgantown,  for  defendant  in 
error. 

MILIiEIR,  J.  In  an  action  of  unlawful  en- 
try and  detainer,  begun  before  a  justice,  the 
verdict  of  the  jury,  and  the  judgment  of  the 
intermediate  court  of  Marion  County,  upon 
appeal,  was  for  plaintiff,  for  the  land  sued 
for.     That  judgment  was,  upon  appeal  to 


the  circuit  court,  affirmed  there,  and  the 
case  is  here  upon  a  writ  of  error  to  the  judg- 
ment of  affirmance. 

Plaintiff  purchased  the  land  sued  for  at 
a  sale  by  a  trustee  to  whom  the  defendant 
had  conveyed  it  as  security  for  a  debt,  and 
had  obtained  from  the  trustee  a  deed  for 
the  property,  April  11,  1908,  which  describes 
the  land  by  metes  and  bounds,  and  by  refer- 
ence to  prior  deeds,  exactly  as  described  in 
the  summons. 

[1]  The  first  point  made  is  that  section  211, 
chapter  50,  Code  1906,  does  not  authorize  un- 
lawful entry  and  detainer  by  such  purchaser 
against  the  grantor  in  the  deed  of  trust  It  is 
contended  that  that  statute,  which  limits  the 
jurisdiction  of  a  justice,  applies  only  to  two 
classes  of  cases :  First,  where  there  has  been 
forcible  or  unlawful  entry  on  land;  second, 
when  a  tenant  let  into  possession  by  his  land- 
lord detains  possession  after  his  right  has 
expired,  and  that  the  statute  gives  no  right 
to  a  purchaser  at  a  trustee's  sale  to  maintain 
such  suit,  the  contention  being  that  the  lan- 
guage of  the  statute  '*the  party  so  turned  out' 
of  the  possession,  no  matter  what  right  or 
title  he  had  thereto,  or  the  party  against 
whom  such  possession  is  unlawfully  detained, 
may  commence  suit  to  obtain  possession  of 
the  land  and  damages  for  its  detention,  with- 
in two  years  after  the  cause  of  action  ac- 
crues," is  limited  to  the  two  classes  of  cases 
referred  to,  and  cannot  be  enlarged  by  con- 
struction to  include  others. 

Speaking  for  myself,  if  uncontrolled  by 
prior  decisions,  I  would  be  strongly  inclined 
to  this  construction  of  the  statute.  Text 
books  and  judicial  decisions  from  other  states 
having  similar  statutes,  hold,  that  the  rem- 
edy of  a  mortgagee  or  trustee  is  ejectment, 
not  unlawful  entry  and  detainer.  Jones  on 
liandlord  and  Tenant,  |  563,  citing  Arkansas 
cases  and  a  New  York  case.  These  cases 
hold  that  a  mortgagor  is  not  a  tenant  within 
the  meaning  of  the  unlawful  detainer  act. 
In  Tennessee,  Griffith  v.  Brackman,  97  Tenn. 
387,  37  S.  W.  273,  49  L.  R  A.  435,  holds  with 
decisions  from  other  states,  that  mortgages 
and  deeds  of  trust  may  by  specific  provisions 
provide  that  after  breach  the  mortgagor  or 
grantor  In  the  trust  shall  become  tenants 
of  the  mortgagee  or  purchaser  under  the 
mortgage  or  deed  of  trust,  and  the  latter 
be  thereby  clothed  with  the  rights  of  a  land- 
lord under  the  unlawful  entry  and  detainer 
statute.  See,  also,  valuable  note  to  this  case, 
particularly  paragraph  IV,  relating  to  rights 
of  purchasers  under  trust  deed,  referring  to 
cases  from  other  states,  including  Missouri. 
In  Colorado,  a  broad  statute,  not  susceptible 
of  a  different  construction,  gives  the  right 
of  unlawful  detainer  in  any  case  where  eject- 
ment would  lie.  Colo.  Code,  chapter  23,  sec- 
tion 1,  Smith  V.  Soper,  12  Colo.  App.  264,  56 
Pac.  195. 
I     But  the  other  members  of  the  Court,  with 
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whom  I  am  not  disposed  to  disagree,  are  of 
opinion  that  our  statute,  section  211,  chapter 
50,  and  section  1,  chapter  89,  Code  1906, 
remedial  statutes,  should  be  given  a  broader 
and  more  liberal  construction.  The  statute 
of  Virginia,  of  1814,  covering  the  subject, 
was  so  construed  In  the  early  case  of  AUen 
V.  Gibson,  4  Rand.  (Va.)  468,  Anno.  195.  That 
statute  was  as  of  doubtful  construction  as 
the  present  statute  of  Virginia,  2  Va.  Code, 
1904,  serial  section  2716,  which  is  practically 
the  same  as  the  corresponding  sections  of 
our  Code.  The  point  of  the  syllabus  of  that 
case,  applicable  here,  is:  "Under  this  act, 
a  mortgagee  may  obtain  possession  of  the 
mortgaged  premises  after  forfeiture,  by  the 
mode  of  proceeding  therein  pointed  out."  In 
Hawkins  v.  WUson,  1  W.  Va.  124,  Judge 
Berkshire,  President,  In  a  concurring  opinion, 
referring  to  this  case,  says:  "As  the  ques- 
tion of  title  Is  not  Involved  in  this  proceed- 
ing, but  only  the  question  of  possession,  and 
as  according  to  the  authority  of  Allen  v. 
Gibson,  4  Rand.  (Va.)  468,  a  party  who  is 
entitled  to  the  possession  as  against  the  de- 
fendant, no  matter  how,  or  In  what  manner 
or  mode  he  may  have  acquired  such  right,  or 
whether  he  has  ever  been  In  possession  or 
not.  Is  entitled  to  this  remedy  for  the  recov- 
ery of  the  possession;  and  as  the  statute 
gives  this  remedy  in  some  cases  where  eject- 
ment will  not  lie,  to  wit,  in  the  cases  of 
forcible  or  unlawful  entry,  I  had  supposed 
that  a  fair  construction  of  the  first  section 
of  chapter  134  of  the  Code  of  1860,  as  a 
remedial  statute,  would  embrace  the  case  of 
a  vendee  who,  as  In  the  present  case,  had 
expressly  contracted  with  the  vendor  for  the 
possession  of  the  premises." 

And  coming  down  to  the  present,  and  as 
showing  the  construction  in  Virginia  of  the 
present  statute  we  find  the  case  of  Wilson 
V.  Wall,  99  Va.  353,  38  S.  B.  181,  holding 
that  the  court  below  rightfully  dissolved  an 
Injunction  enjoining  the  prosecution  of  a 
suit  of  unlawful  detainer  by  a  purchaser  at 
a  deed  of  trust  sale  against  the  grantor  in 
the  deed  of  trust,  thereby  In  effect  giving 
the  construction  to  the  statute  contended  for 
here.  See,  also,  our  case  of  Brumbaugh  ▼. 
Sterrlnger,  48  W.  Va.  121,  125,  35  S.  B.  854, 
and  cases  cited. 

[2]  But  it  is  insisted  that  the  justice  was 
ousted  of  jurisdiction  by  the  affidavit  of  de- 
fendant, filed,  claiming  that  the  title  to  the 
property  would  come  in  question,  the  facts 
alleged  therein  not  having  been  denied  by 
counter  affidavit  of  plaintiff,  as  provided  by 
section  50,  chapter  50,  of  the  Code  1906; 
and  that  the  duty  of  the  justice  was  to  dis- 
miss the  action ;  and  that  the  filing  of  such 
counter  affidavit  on  the  trial  in  the  interme- 
diate court,  on  appeal,  did  not  supply  the 
omission,  or  give  jurisdiction  to  the  appellate 
court.  This  proposition  is  sustained  by  Wat- 
son V.  Watson,  45  W.  Va.  290,  296,  31  S.  B. 


938;  Richmond  y.  Henderson,  48  W.  Va. 
389,  37  S.  B.  653,  and  Todd  y.  Gates,  20 
W.  Va.  464,  cited  and  relied  on,  provided  the 
facts  alleged  in  defendant's  affidavit  if  prov- 
en were  sufficient  to  show  that  the  title 
would  in  fact  be  involved  in  the  trial.  Brum- 
baugh V.  Sterrlnger,  supra,  48  W.  Va.  125, 
35  S.  B.  854.  As  in  the  cases  just  cited, 
the  facts  alleged,  if  true,  and  susceptible  of 
proof,  were  not  sufficient  to  show  that  the 
legal  title  would  come  in  question  before 
the  justice.  There  was  no  denial  of  the  facts 
recited  in  the  summons,  that  defendant  made 
the  deed  of  trust  under  which  the  trustee 
sold,  and  the  plaintifT  purchased  the  proper- 
ty; nor  was  it  denied  that  the  trustee,  by 
his  deed  to  plaintiff,  had  passed  the  legal 
title  to  the  property.  The  allegation  that 
the  deed  of  trust  was  not  properly  executed, 
because  not  properly  read  and  explained  to 
grantors,  that  their  signatures  were  obtain- 
ed by  misrepresentation  and  fraud,  rendering 
the  trust  fraudulent  and  void;  that  the 
precedent  conditions  to  a  valid  sale  had  not 
been  performed;  that  due  and  legal  notice 
of  said  sale  had  not  been  given  as  required 
by  law  and  the  terms  of  the  trust ;  and  that 
the  description  in  the  deed  was  so  indefinite 
and  uncertain  as  to  pass  no  title,  &c,  we 
think  amounted  to  nothing  more,  if  anything, 
than  an  equitable  right  to  go  Into  a  court  of 
equity  and  by  properly  pleading  the  facts 
avoid  the  deeds — a  mere  equitable  right,  in 
no  way  affecting  the  legal  title,  nor  the  rights 
of  the  plaintiff  in  a  court  of  law  to  maintain 
unlawful  detainer.  The  facts  alleged,  if  true, 
showing  equitable  right  or  title,  were  not 
such  as  to  bring  in  question  the  title  as  con- 
templated by  clause  11,  section  50,  chapter 
50,  Code.  Brumbaugh  y.  Sterrlnger,  supra. 
The  record  shows  that  defendant,  by  suit  in 
equity  and  injunction  sought  to  defeat  plain- 
tiff's action,  but  failed.  * 

We  see  no  error,  of  which  defendant  can 
complain  in  a  court  of  law,  and  are  of  opin- 
ion to  afiirm  the  judgment 

(71  W.  Va.  962) 
KBNDALL  v.  DUNN. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  12, 1912.) 

(SyUahua  hy  the  Court.) 

L  BSEAOH  OF  Masbiaob  Pbomisb  (I  26*)— 
Measubs  of  Damages. 

In  an  action  for  damages  for  breach  of  a 
promise  of  marriage,  where  the  facts  and  cir- 
cumstances and  the  reasonable  inferences  there- 
from warrant,  the  jury  may  properly  be  in- 
structed to  take  into  consideration,  in  assessing 
the  damages,  the  financial  circumstances  and  so- 
cial position  of  defendant ;  the  rights  and  privi- 
leges plaintiff  would  have  acquired  pecuniarily 
and  socially  if  defendant  had  performed  his 
contract;  the  worldly  advantage  of  the  mar- 
riage as  giving  plaintiff  a  permanent  home  and 
advantageous  establishment;  the  station  in  life 
plaintiff  would  have  occupied  as  a  result  of  the 
marriage ;   the  injuries  and  wounds  to  plaintiff's 
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feelings,  affection,  and  pride;  the  disappoint- 
ment, humiliation,  mortification,  contempt,  pain 
and  diatreas  of  mind  plaintiff  suffered  at  the 
loss  of  the  marriage ;  and  the  injury  to  plain- 
tiff's reputation  and  future  prospects  of  mar- 
riage. 

[Ed.  Note.— For  other  cases,  see  Breach  of 
Marriage  Promise,  Gent  Dig.  ||  38,  38;  Dec 
Dig.  i  2a«] 

2.  Bbeach  of  Mabbiagb  Pbomisb  Q  13*)— Ot- 
F8B  TO  Renew— Mitigation  of  Damages. 

Where  defendant's  breach  of  the  contract 
for  marriage  is  complete  and  plaintiff  has  there- 
after signified  intention  to  treat  the  contract  as 
terminated  except  for  action  thereon,  an  offer 
by  defendant  to  renew  and  perform  constitutes 
no  defense  to  the  action;  though  the  offer  to 
renew  and  perform,  if  made  before  suit  brought, 
may  usually  be  given  such  weight  by  the  jury, 
merely  as  bearing  on  the  amount  of  damages, 
as  they  may  deem  the  facts  and  circumstances 
in  connection  therewith  to  warrant. 

[Ed.  Note. — For  other  cases,  see  Breach  of 
Marriage  Promise,  Cent  Dig.  ||  4-10, 13 ;  Dec 
Dig.  I  13.*) 

3.  Breach  of  Mabbiage  Pbomisb  (||  13,  29*) 
— Offeb  to  Renew — Effect. 

An  offer  by  defendant  to  renew  and  perform 
the  contract  for  marriage,  made  after  action  is 
begun  on  the  breach,  constitutes  no  defense 
nor  can  it  be  heard  in  mitigation  of  the  dam- 
ages or  as  bearing  on  the  amount  of  the  same. 
[Ed.  Note. — For  other  cases,  see  Breach  of 
Marriage  Promise,  Gent  Dig.  U  4-10,  13,  44, 
45 ;    De.^  Dig.  ||  13,  29.*] 

(Additional  Syllahtu  by  Editorial  Btalf.) 

4.  AcnoN  (I  12*)— "Defense**— "Bab." 

In  the  phrase  "constitutes  no  defense  to  the 
action,"  the  word  "defense'*  is  used  in  the 
sense  of  "bar."  and  is  the  language  of  text- 
writers  generally  in  such  connection. 

[Ed.  Note.— For  other  cases,  see  Action,  Dec 
Dig.  i  12.* 

For  other  definitions^  see  Words  and  Phrases, 
voL  2,  pp.  1939-1943  J 

Error  to  Circuit  Court,  Monroe  County. 

Action  by  Mattie  B.  Kendall  against  L.  Bl 
Dunn.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Affirmed. 

Rowan  &  Meadows,  of  Union,  for  plaintiff 
in  error.  John  W.  Arbuckle,  of  Lewisburg, 
for  defendant  in  error. 

ROBINSON,  J.  Plaintiff,  forty-two  years 
old  and  no  doubt  comely,  sued  defendant, 
seventy -six  years  old  and  well-to-do,  for  for- 
ty thousand  dollars  damages  because  he  did 
not  keep  his  promise  to  marry  her.  She 
recovered,  through  the  verdict  of  a  Jury,  a 
Judgment  against  him  for  |2,408.33.  A  re- 
versal and  new  trial  are  sought 

The  verdict  is  by  no  means  contrary  to 
the  evidence.  The  promise  is  admitted  by 
defendant  in  bis  testimony;  the  breach  Is 
proved  by  the  testimony  of  plaintifT  and  by 
facts  and  'circumstances  which  corroborate 
her  testimony  in  that  regard.  The  Jury  were 
fully  warranted  in  finding  that  defendant 
broke  his  promise  to  marry  plaintiff.  They 
were  the  Judges  of  the  amount  of  compensa- 
tion that  she  should  have  for  the  injury. 
The  damages  found  are  not  excessive. 


The  brief  on  behalf  of  defendant  Is  de- 
voted wholly  to  complaint  in  regard  to  in- 
structions. No  other  points  are  relied  on  in 
the  argument  A  review  of  the  objections 
lead  us  to  say  that  they  are  not  well  taken. 
Let  us  now,  as  briefly  as  may  be,  notice  these 
objections. 

[1]  In  plaintilTs  first  instruction  the  Jury 
were  told  that  if  they  found  from  the  evi- 
dence that  a  contract  was  made  between 
the  parties  whereby  defendant  promised  to 
marry  plaintiff,  and  that  defendant  broke 
the  contract  and  refused  to  comply  with  his 
promise,  then  the  plaintiff  was  entitled  to 
recover,  and  they  might  so  find.  The  in- 
struction then  proceeds:  "In  ascertaining, 
determining  and  assessing  plaintiff's  dam- 
ages, not  to  exceed  the  amount  sued  for,  the 
Jury  should  take  into  consideration  the  finan- 
cial circumstances  of  the  defendant;  his 
social  position,  and  all  the  rights  and  privi- 
leges that  plaintiff  would  have  acquired  pe- 
cuniarily and  socially  if  the  defendant  had 
performed  liis  contract;  the  worldly  advan- 
tage of  a  marriage  which  would  have  given 
her  a  permanent  home  and  an  advantageous 
establishment;  the  injuries  and  wounds  to 
plaintiff's  feelings,  affection  and  pride,  the 
disappointment,  humiliation,  mortification, 
contempt,  pain  and  distress  of  mind  she  suf- 
fered at  the  loss  of  the  marriage,  and  the 
station  in  life  plaintiff  would  have  occu- 
pied as  a  result  of  her  marriage;  injury  to 
her  future  prospects  of  marriage;  injury  to 
her  reputation,  moral  or  physical,  resulting 
from  the  defendant's  refusal  to  perform  his 
promise."  It  Is  submitted  that  this  instruc- 
tion is  wrong — that  in  assessing  the  damag- 
es the  Jury  could  take  into  consideration  only 
''injured  feelings,  anxiety  of  mind,  woxmd- 
ed  pride,  or  blighted  affections."  But  under 
the  facts  and  circumstances  proved  in  this 
case,  and  the  reasonable  inferences  arising 
therefrom,  this  instruction  was  a  proper  one 
except  in  a  particular  of  mere  surplusage  as 
to  which  we  shall  speak.  The  case  called  for 
a  consideration  of  the  elements  of  damages 
named  in  the  instruction,  except  in  that  one 
particular.  The  law  warrants  a  considera- 
tion of  such  elements  in  a  case  like  this  one. 
2  'Sedgwick  on  Damages  (Ninth  Edition)  sees. 
638,  638a,  638b,  639a,  641;  3  Sutherland  on 
Damages  (Third  Edition)  sees.  986-988. 

Our  attention  is  directed  to  the  use  of 
the  phrase  "injury  to  her  reputation,  moral 
or  physical."  This  phrase  has  been  before 
used  in  a  breach  of  promise  case.  Goddard 
V.  Westcott,  82  Mich.  180,  46  N.  W.  242. 
However,  in  that  case  there  was  evidence  on 
which  to  base  injury  to  the  plaintiff's  phys- 
ical reputation.  There  it  was  claimed  the 
defendant,  as  an  excuse  for  the  breach,  had 
circulated  statements  accusing  the  plaintiff 
of  physical  disease.  It  Is  not  so  in  this 
case;  for  the  only  injury  to  plaintlfTs  repu- 
tation  which   the  Jury   could   find   is   that 
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wbich  they  might  say  naturally  arose  from 
the  notoriety  of  the  broken  engagement  The 
words  "or  physical"  were  not  In  place.  As 
trial  judges,  we  would  not  have  used  them, 
but  it  would  be  going  far  to  reverse  the 
judgment  merely  because  the  instruction 
contained  them,  when  the  facts  and  circum- 
stances In  evidence  did  justify  a  considera- 
tion of  injury  to  her  moral  reputation.  The 
Instruction  did  not  bind  the  jury  to  a  con- 
sideration of  Injury  to  physical  reputation, 
for  In  that  regard  It  Is  In  the  disjunctive. 
The  words  used  **or  physical,"  are  quite  dif- 
ferent from  "and  physical."  We  shall  not 
assume  that  they  carried  weight  to  the  jury 
In  the  face  of  the  fact  that  no  injury  to  phys- 
ical reputation  was  proved  or  could  be  infer- 
red from  the  evidence.  In  the  ordinary  rea- 
soning of  Intelligent  jurors,  these  words  as 
applied  in  this  case  would  be  considered  as 
mere  surplusage.  On  the  whole  case,  we 
clearly  see  that  the  use  of  these  words  of 
surplusage  did  not  mislead  the  jury.  We 
must  not  be  prone  to  reverse  on  slight 
grounds. 

Another  objection  urged  as  to  the  instruc- 
tion is  that  it  precludes  the  consideration  of 
anything  mltigatlve  of  the  damages.  It  does 
not  do  so.  Besides,  if  the  evidence  warrant- 
ed a  theory  of  mitigation,  defendant  could 
have  asked  an  instruction  on  that  subject 
He  asked  none  on  that  score.  But  the  court 
did  deal  with  the  subject  of  mitigation,  as 
we  shall  presently  show.  In  such  a  way 
that  defendant's  rights  in  that  particular 
were  by  no  means  prejudiced. 

[2]  For  a  clear  disposition  of  the  objec^ 
tlons  made  to  another  of  the  instructions  giv- 
en at  plalntifiTs  Instance,  we  must  set  out 
the  whole  of  It,  as  follows:  "The  court  in- 
structs the  jury  that  if  they  believe  from  the 
evidence  In  this  case,  that  plaintiff  Mattle 
B.  Kendall  and  the  defendant  Ll  B.  Dunn  en- 
tered into  a  contract  whereby  the  said  de- 
fendant Xj,  B.  Dunn  contracted  with  and 
promised  to  marry  the  plaintiff,  Mattle  B. 
Kendall,  as  alleged  by  her,  and  that  said 
defendant  refused  to  marry  plaintiff  prior  to 
the  institution  of  this  action,  It  was  an  ab- 
solute repudiation  of  the  contract;  and  that 
plaintiff  was  justified  tn  treating  it  as  hav- 
ing been  violated  and  suing  for  damages  for 
the  breach  thereof.  That  plaintiff  was  no 
longer  bound  to  perform  the  contract  after 
refusal  of  performance,  by  the  defendant,  and 
that  a  subsequent  offer  of  performance,  by 
the  defendant  after  the  plaintiff  (the  injured 
party)  had  signified  her  intention  to  termi- 
nate It,  constitutes  no  defence  to  this  ac- 
tion for  the  breach  of  said  contract  That 
said  offer  after  this  action  was  brought,  is 
not  ground  for  mitigation  of  damages.  And 
the  jury  should  find  for  the  plaintiff  such 
damages  as  they  adjudge  right  not  exceed- 
ing the  amount  sued  for." 

[4]  This  instruction  Is  objected  to  because 
It  told  the  Jury  that  an  offer  by  defendant  to 


perform,  made  after  defendant  broke  the 
contract  and  after  plaintiff,  because  of  the 
breach,  had  signified  her  intention  to  termi- 
nate the  contract,  was  no  defense  to  the  ac^ 
tlon.  It  is  said  that  this  statement  of  the 
law  is  contrary  to  the  holding  in  Connolly  v. 
Bollinger,  67  W.  Va.  30,  67  S.  B.  71,  20  Ann. 
Cas.  1350,  which  asserts  that  such  a  subse- 
quent offer  of  performance  "does  not  bar  re- 
covery." It  is  argued  that  there  is  a  great 
difference  between  "constitutes  no  defense  to 
the  action"  and  "does  not  bar  recovery" — 
that  the  former  phrase  precludes  mitiga- 
tion of  damages.  Certain  it  is,  however,  the 
phrase  complained  of  is  the  language  of  the 
text  writers  and  courts  in  this  connection 
generally.  The  word  "defense"  is  used  in 
the  sense  of  "bar."  5  Cyc.  1004;  2  Parsons 
on  Contracts  (Eighth  Edition)  68;  Holloway 
V.  Grlfilth,  32  Iowa,  409,  7  Am.  Rep.  208; 
Kurtz  V.  Frank,  76  Ind.  594,  40  Am.  Rep. 
275;  Southard  v.  Bexford,  6  Cow.  (N.  Y.) 
254.  The  use  of  the  word  "defense"  Instead 
of  the  word  "bar"  in  the  instruction  before 
us  could  not  be  understood  to  eliminate 
from  the  consideration  of  the  jury  any  ques- 
tion of  mitigating  the  damages  because  of 
a  renewed  offer  to  marry  before  the  suit  was 
Instituted.  In  the  very  next  sentence*  the 
jury  were  told  that  an  offer  to  renew  and 
perform  would  not  mitigate  the  damages  if 
made  after  the  suit  was  brought  Were  not 
the  jury  thereby  virtually  told  that  mitiga- 
tion could  be  considered  as  to  an  offer  made 
before  the  suit  was  brought?  The  instruc- 
tion in  effect  told  them  that  mitigation  of 
damages  on  account  of  an  offer  to  renew  and 
perform  was  limited  to  such  an  offer  made 
before  the  suit  was  Instituted.  It  did  not 
totally  bar  a  consideration  of  mitigation  of 
damages  on  account  of  such  an  offer,  as  Ib 
contended. 

We  have  had  doubt  as  to  whether  the  in- 
struction left  to  the  jury  a  question  as  to 
which  the  evidence  was  conflicting.  Did  it 
allow  the  jury  to  find  whether  the  offer  to 
renew  and  perform  was  made  before  or  after 
the  suit  was  brought?  Or,  did  it  assume 
and  tell  the  jury  that  the  subsequent  offer 
was  made  after  the  institution  of  the  suit? 
After  mature  reflection  we  are  of  opinion 
that  the  instruction  sufficiently  submitted  to 
the  jury  this  controverted  question.  The 
evidence  plainly  proved  an  offer  to  perform 
made  subsequent  to  the  breach.  The  only 
controversy  in  relation  to  that  offer  was 
whether  It  was  made  before  or  after  suit 
brought.  The  instruction  did,  we  think,  con- 
template a  determination  of  this  question 
by  the  jury.  It  did  not  directly  assert  that 
the  offer  was  made  at  any  particular  time. 
It  did  say  "that  said  offer  after  this  suit  was 
brought  is  not  ground  for  mitigation  of  dam- 
ages." But  this  is  only  one  way  of  saying 
"that  said  offer  If  made  after  this  suit  was 
brought  is  not  ground  for  mitigation  of 
damages."    In  the  light  of  the  case  before 
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them,  tbe  jury  could  not  reasonably  bave 
interpreted  it  otberwise^ 

Then  was  the  instruction  sound  in  law? 
We  may  readily  approve  it  in  that  regard  ex- 
cept as  to  the  proposition  that  an  offer  to 
marry  subsequent  to  tbe  breach  but  after 
suit  is  brought  is  not  ground  to  mitigate 
tbe  damages.  As  we  have  stated,  this  in- 
directly asserts  that  damages  may  be  miti- 
gated by  an  offer  before  suit  is  brought 
May  the  damages  be  mitigated  by  an  offer 
to  renew  and  perform?  And  if  so,  is  miti- 
gation on  this  score  limited  to  such  an  offer 
made  before  the  bringing  of  the  suit? 

An  eminent  authority  says:  *'An  offer  of 
the  defendant,  after  breadi,  to  marry  the 
plaintiff  may  be  shown  as  bearing  on  the 
amount  of  damages.  This  is  perhaps  not 
properly  mitigation  of  damages.  •  •  • 
Under  certain  circumstances  the  offer  will 
not  mitigate  the  damages ;  as  where  the  de- 
fendant by  his  misconduct  has  made  an 
acceptance  of  the  offer  impossible."  2  Sedg- 
wick on  Damages,  sec.  641c.  Another  says: 
"It  is  doubtful  if  any  hard-and-fast  rule  can 
be  laid  down  on  this  proposition.  The  fiicts 
and  circumstances  of  the  whole  case  will 
determine  whether  such  evidence  is  to  be 
received  or  rejected."  3  Sutherland  on  Dam- 
ages (Third  Edition)  sec.  090.  That  which 
the  Indiana  court  has  written  is  quite  per- 
tinent: '*The  fact  and  circumstances  of  the 
refusal  or  breach  may  often  be  such  as  to 
bar  the  possibility,  or  at  least  the  probabil- 
ity, of  any  happy  results  from  marriage  be- 
tween the  parties,  and  the  defendant,  in  such 
a  case,  should  not  escape  the  consequences 
of  his  willful  breach  of  the  engagement  by 
offering  to  consummate  a  marriage  whose 
auspices  were  already  beclbuded  by  his  bad 
faith  and  deceit  •  •  •  How  far  such 
an  offer  to  renew  and  perform  the  broken 
engagement  may  go  in  mitigation  of  dam- 
ages, must  be  left  in  each  case  to  the  jury, 
or  to  the  court  trying  the  case."  Kurtz  v. 
Frank,  supra.  The  decision  from  which  we 
have  just  quoted  deals  with  a  case  in  which 
the  offer  to  renew  and  perform  was  made 
before  suit  brought  Indeed  the  only  case 
we  have  observed  that  sanctions  mitigation 
for  such  an  offer  after  suit  is  Kelly  v.  Ren- 
fro,  9  Ala.  325,  44  Am.  Dec.  441.  Strong  rea- 
sons against  perfuitting  proof  of  such  an 
offer  after  suit  is  brought  are  found  in  Ben- 
nett V.  Beam,  42  Mich.  346,  4  N.  W.  8,  36 
AnL  Bep.  442. 

We  conclude  that  the  jury  may,  when  the 
circumstances  warrant,  take  into  considera- 
tion in  assessing  the  damages  proof  of  an 
offer  to  renew  and  perform  made  prior  to 
the  beginning  of  a  suit  on  the  breach.  But 
we  can  not  sanction  the  mitigating  of  dam- 
ages by  an  offer  to  renew  and  perform  after 
suit  brought  It  is  clearly  against  the  well 
established  general  principle  that  evidence 
of  facts   occurring  after  the  beginning  of 


suit  can  not  be  given  In  aggravation  or  miti- 
gation of  damages,.  Greenleaf  v.  HcGolley, 
14  N.  H,  303;  Miller  v.  Hayes,  34  Iowa,  496, 
11  Am.  Rep.  154.  In  a  breach  of  promise 
case,  Judge  Lucas  referred  to  this  principle, 
saying:  "The  general  rule,  however,  in  all 
such  cases,  is  that  no  evidence  can  be  given 
of  any  fact  having  a  tendency  to  aggravate 
or  diminish  the  damages,  which  has  occur- 
red after  the  commencement  of  the  suit" 
Dent  V.  Pickens,  34  W.  Va.  240,  12  S.  B.  698, 
26  Am.  St  Bep.  921. 

[3]  The  instruction  propounded  correct 
principle  wherein  it  forbade  a  mitigating  of 
the  damages  because  of  any  offer  to  renew 
and  perform  made  after  tiie  beginning  of 
the  suit  Under  this  instruction,  if  the  jury 
believed  from  the  evidence  that  the  offer 
was  made  prior  to  the  bringing  of  the  suit, 
they  could  give  the  fact  such  weight  In  as- 
sessing the  damages  as  they  thought  it  de- 
served in  the  light  of  all  the  proof  attend- 
ing it  Thus  the  instruction  did  not  deny 
any  right  in  this  connection  to  which  defend- 
ant was  entitled. 

The  two  instructions  given  for  defendant 
quite  fairly  presented  about  the  only  the- 
ory of  the  case  on  which  he  could  rely  un- 
der the  evidence.  One  of  those  refused,  pred- 
icated on  the  jury's  believing  that  no  day 
for  the  marriage  had  been  agreed  upon,  was 
clearly  not  warranted  by  the  evid^ice,  for 
both  plaintiff  and  defendant  testified  that  a 
day  had  been  fixed.  Two  others  were  prop- 
erly refused,  since  they  would  have  narrow- 
ed a  consideration  of  the  damages  solely 
to  those  arising  from  "injured  feelings,  anx- 
iety of  mind,  wounded  pride  and  blighted 
affections."  The  evidence  justified  a  con- 
sideration of  other  elements  of  damages  also. 
Of  the  remaining  two,  neither  was  good. 
They  were  bad  because  they  omitted  a  most 
important  condition — ^the  jury's  believing 
that  at  no  time  did  defendant  break  the 
contract  to  marry.  It  will  serve  no  great 
purpose  more  definitely  to  explain.  Oounsel 
will  understand.    The  point  is  not  Important 

Finding  no  error  to  the  prejudice  of  de- 
fendant, we  affirm  the  judgment 

(71  W.  Va.  254) 

BUNNION  V.  MOBBISON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  12, 1912.) 

(8yllahu9  hy  the  Court,) 

1.  Bbokxbs  (I  67*) — Bbal  Estate  Bbokkbb— 
Right  to  Comicission. 

In  an  action  by  'a  broker  or  agent  against 
the  seller  on  an  agreement  to  pay  him  a  com- 
mission for  making  sale  of  lana«  under  a  writ- 
ten option  to  buy  it  at  a  fixed  price  and  on 
stated  terms,  it  is  no  defense  that  the  agent 
or  broker  was  also  paid  a  commisBion  by  the 
purchaser,  to  whom  he  had  assigned  lus  op- 
tion contract 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  U  52-64 ;   Dec  Dig.  |  67.^1 
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2.  Contracts  (|  246*) — ^Modifioation. 

A  second  option  contract  between  the  same 
parties,  in  respect  to  the  same  subject-matter, 
entered  into  before  the  expiration  of  the  first, 
fixing  the  same  price,  but  changing  the  terms 
of  payment,  abrogates  the  first  option. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {|  1129,  1130;   Dec  Dig.  |  245.*] 

3.  Frauds,  Stattttb  of  (|  23*)  —  Sebvioes 
Rendered  to  Third  Person. 

The  promise  by  one  person  to  compensate 
another  for  services  thereafter  to  be  rendered 
to  a  third  person  is  an  original  promise,  and 
need  not  be  in  writing  to  be  binding. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  {{  18,  19 ;   Dec  Dig.  f  23.*] 

4.  Appeal  and  Error  (|  1068*) — HABifTjcfifl 
Error — ^Erroneous  Instructions. 

A  judgment  will  not  be  reversed  for  errone- 
one  instructions,  if  the  verdict  on  which  it  is 
rendered  is  according  to  law  and  the  facts, 
either  admitted  or  fully  proven,  and  not  denied. 
In  such  case  there  is  no  prejudice. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ff  4225-4228»  4^;  Dec 
Dig.  i  1068.*] 

£2rror  to  Circuit  Court,  Braxton  County. 

Action  by  E.  E.  Runnion  against  W.  F. 
Morrison.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Linn,  Byrne  &  Hines,  of  Charleston,  for 
plaintiff  in  error.  Hall  Bros.,  of  Sutton,  for 
defendant  in  error. 

WILLIAMS,  J.  E.  E.  Runnion  recovered  a 
judgment  for  $852.33  against  W.  F.  Morri- 
son in  the  circuit  court  of  Braxton  county, 
and  Morrison  was  granted  this  writ  of  er- 
ror. 

Counsel  for  defendant  insists  that  the  ver- 
dict is  against  both  the  law  and  the  evi- 
dence;  and  the  first  assignment  of  error  re- 
lates to  the  overruling  of  defendant's  mo- 
tion to  set  it  aside.  The  action  was  brought 
to  recover  50  cents  per  acre  for  making  sale 
of  coal  underlying  certain  lands  in  Brax- 
ton county,  aggregating  2,074  acres,  of  which 
J.  H.  Chapman  owned  190  acres,  E.  J.  Hall 
139.7  acres,  and  plaintiff  the  balance.  On 
the  3d  of  May,  1906,  Morrison  executed  to 
Runnion  a  written  option  agreeing  to  sell 
the  coal  underlying  his  lands,  at  the  price  of 
$7.50  per  acre,  to  be  paid  for  as  follows,  viz.: 
$1,000  on  or  before  May  12,  1906 ;  one-third 
of  the  whole  purchase  price  as  soon  as  the 
lands  could  be  surveyed,  titles  abstracted, 
and  proper  deeds  made;  and  the  balance  in 
two  equal  installments,  in  one  and  two  years. 
The  option  was  to  become  void,  if  the  $1,000 
was  not  paid  on  or  before  the  12th  of  May. 
At  the  same  time  Morrison  also  agreed,  by 
a  separate  writing,  to  give  Runnion  50  cents 
an  acre  for  making  the  sale.  Runnion  testi- 
fies that  shortly  after  executing  the  writing 
Morrison  also  agreed  orally  to  pay  him  50 
cents  an  acre  to  sell  the  Hall  and  Chapman 
coaL  Runnion  procured  purchasers  who 
bought  both  coal  and  surface  of  Morrison's 
land  at  the  price  of  $11  per  acre,  and  also 
the  coal  underlying  the  Chapman  and  the 


Hall  tracts  at  $7.50  per  acre.  The  $1,000 
was  paid  on  the  12th  of  May  by  check  of  W. 
A.  Stone,  one  of  the  purchasers;  and  later 
the  sale  of  the  Morrison  land  and  the  Hall 
and  the  Chapman  coal  was  completed,  and 
conveyances  were  made  by  the  several  own- 
ers to  W.  A.  Stone,  Joseph  Kerr,  and  John 
R.  Carruthers. 

About  10  days  before  that  time,  Morrison 
had  given  Runnion  an  option  to  buy  both 
coal  and  surface  of  his  land  at  $11  per  acre 
on  terms  of  one-half  payable  in  80  days,  and 
the  balance  in  12  months,  with  interest 
That  option  also  authorized  Runnion  to  sell 
the  coal  alone  at  $7.50  per  acre,  on  the  same 
terms  of  payment  that  were  provided  in  case 
he  sold  the  fee;  but  there  was  no  provision 
for  commissions  under  the  first  option.  Mor^ 
rlson  cont^idfl  that  because  both  coal  and 
surface  were  sold,  whai  the  option  embraced 
the  coal  only,  it  must  have  been  sold  under 
the  first  option,  which  did  not  obligate  him 
to  pay  commissions.  But  it  is  clear  that  the 
second  option,  the  one  of  May  3,  1906,  was 
complete  within  itself,  and  entirely  supplant- 
ed the  one  of  April  24th.  The  giving  of  the 
second,  in  place  of  the  first,  option,  is  thus 
explained  by  Runnion,  and  not  denied  by 
Morrison,  vis.:  Runnion  says  he  took  the 
first  option  to  Uniontown,  Pa.,  and  present- 
ed it  to  his  prospective  purchasers,  and  that 
they  were  not  satisfied  with  its  terms;  that 
as  soon  as  he  returned  from  Pennsylvania, 
he  made  their  dissatisfaction  known  to  Mor- 
rison, and  thereupon  the  new  option  of  May 
3,  1906,  and  the  separate  written  agreement 
to  pay  him  50  cents  per  acre  were  executed. 
He  also  testifies  that  he  informed  Morrison 
fully  in  regard  to  his  relations  with  the  pur- 
chasers; that  he  told  him  they  were  to  pay 
him  only  50  cents  per  acre  for  buying  the 
coal;  and  that  he  could  not  handle  it  for 
less  than  $1  per  acre.  Morrison  knew  that 
Runnion  was  not  buying  for  himself.  The 
option  was  immediately  assigned  to  the  real 
purchasers,  and  the  cash  payment  of  $1,000 
was  made  by  check  of  W.  A.  Stone,  one  of 
them,  either  payable  directly  to  Morrison,  or 
to  Runnion,  and  indorsed  by  him  to  Morri- 
son. 

[1]  In  view  of  all  the  facts  and  circum- 
stances surrounding  the  transaction,  the  rela- 
tion of  Runnion  to  Morrison  was  more  that 
of  broker  than  agent  He  was  not  bound  to 
Morrison  to  procure  the  best  possible  price. 
Morrison  had  fixed  both  price  and  terms  of 
payment  in  the  option.  Runnion  had  no 
discretion  in  the  matter.  Consequently  his 
relation  to  Morrison  and  to  the  purchasers 
did  not  forbid  his  receiving  compensation 
from  both.  He  is  not  estopped  to  claim  com- 
pensation firom  Morrison,  because  he  also  re- 
ceived compensation  from  the  purchasers.  A 
middleman,  who  acts  as  broker  in  bringing 
together  buyer  and  seller,  and  who  does  not 
act  as  the  agent  of  either  in  making  the 
contract  of  purchase,  is  entitled  to  compensa- 
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tlon  from  both  on  an  agreement  with  each. 
Bupp  y.  Sampson,  16  Gray  (Mass.)  398,  77 
Am.  Dec.  416;  Alexander  v.  North-Westem 
Christian  University,  57  Ind.  466;  Montross 
V.  Eddy,  94  Mich.  100,  63  N.  W.  916,  84  Am. 
St  Rep.  323;  Herman  y.  Martineao,  1  Wis. 
151,  60  Am.  Dec.  368;  Leekins  y.  Nordyke 
&  Marmon  Co.,  66  Iowa,  471,  24  N.  W.  1; 
Bell  y.  McGonnell,  87  Ohio  St  396,  41  Am. 
Rep.  528. 

But  Morrison  contends  that  becanse  the 
surface  was  included  in  the  sale  with  the 
coal,  whereas  the  written  option  was  for  the 
coal  only,  the  sale  was  made  under  the 
first  option,  by  which  he  was  not  bound  to 
pay  commissions.  The  first  option  gave  right 
to  buy  both  ooal  and  surface  at  $11  per  acre, 
or  the  coal  only  at  $7.50.  And  Runnion  tes- 
tifies that  after  the  second  option  was  ex- 
ecuted Morrison  told  him  to  sell  the  turfttce 
also,  if  he  could,  at  $3,50  an  acre,  and  that 
he  agreed  to  do  it  Morrison  denied  this, 
and  it  presented  a  question  of  yeracity  whi<di 
the  jury,  not  the  court,  had  to  decide.  That 
Runnion  did  sell  the  coal  and  surface  to- 
gether is  proyen  and  not  denied,  and  that 
Morrison  assented  to  it  is  conclusiyely  shown 
by  his  executing  deed  therefor.  But  Morri- 
son says  he  never  agreed  to  accept  less  than 
$11  per  acre  for  both  surface  and  coal,  and 
that  if  he  must  pay  50  cents  per  acre  com- 
missions, he  will  be  getting  only  $10.50  per 
acre.  But  Runnion  says  he  had  authority, 
orally  given,  shortly  after  the  second  option 
was  signed,  to  sell  the  surface  along  with 
the  coal,  at  $3.50  per  acre;  and  Runnion's 
testimony  on  this  point  and  Morrison*s  de- 
nial of  it,  is  purely  a  jury  question.  But 
the  first  option  fixed  the  value  of  the  fee  at 
$11  and  the  coal  at  $7.50  per  acre,  thus  show- 
ing that  Morrison,  at  that  time,  only  10 
days  before,  valued  the  surface  at  $3.50  per 
acre.  This  fact  appears  to  corroborate  Run- 
nion, at  least  as  to  value  placed  by  Morri- 
son on  the  surface. 

[2]  The  second  option  clearly  abrogated  the 
first  one.  It  was  a  new  proposition  changing 
time  of  acceptance  and  terms  of  payment, 
and  was  wholly  independent  of  the  first 
And  the  oral  agreement  to  let  the  surface  go 
along  with  the  coal  at  $3.50  per  acre  did  not 
affect  the  option  contract  for  the  coal,  and 
constitutes  no  defense  to  plaintiff's  claim 
for  commissions  for  the  sale  of  the  ooal  at 
$7.50  per  acre. 

Runnion  admits  that  he  had  no  written 
contract  with  Morrison,  authorizing  him  to 
sell  the  coal  in  the  two  tracts  of  land  owned 
by  Hall  and  Chapman;  but  he  testifies  that 
Morrison  told  him  that  he  and  they  had 
agreed  between  themselves  to  sell  their  coal 
in  a  body,  and  that  he  (Morrison)  had  au- 
thority to  sell  their  coal  when  he  should  sell 
his  own,  and  at  the  same  price,  and  that 
Morrison  orally  agreed  with  him  to  pay  him 
the  same  price  per  acre  for  selling  their  coal 
that  he  had  agreed  to  pay  him  for  selling 


his  own.  That  Rimnlon  did  sen  their  coal 
to  the  same  purchasers,  at  the  same  time, 
and  at  the  same  price  at  which  he  sold  the 
Morrison  coal,  is  proven,  and  not  denied. 
But  Morrison  denies  that  he  promised  to 
compensate  him  for  selling  it ;  and  his  coim- 
sel  insist  that  it  would  be  In  violation  of  the 
statute  of  frauds,  and  unjust  to  compel  him 
to  do  so.  But  the  justice  of  the  case  de- 
pends upon  their  agreement;  and  the  ques- 
tion whether  or  not  there  was  an  agreement 
is  a  fact  to  be  decided  by  the  jury.  The 
testimony  concerning  it  is  conflicting,  and 
the  jury's  verdict  is,  in  effect,  a  finding  that 
Morrison  made  the  promise.  Consequently, 
even  if  Runnion's  testimony  were  xmcorrob- 
orated  by  any  fact  or  circumstance  in  the 
case,  the  court  would  not  be  warranted  in 
disturbing  the  verdict,  because  the  question 
depends  upon  confiicting  oral  testimony* 
Moreover,  the  following  facta  appear  to  cor- 
roborate Runnion,  because  they  tend  to  prove 
that  Morrison  was  personally  interested  in 
having  sale  made  of  the  Hall  and  Chapman 
coal,  and,  being  thus  interested,  he  would 
likely  have  made  the  promise  to  compensate 
Runnion,  vis.:  The  purchasers  agreed  to  pay 
$8  per  acre  for  their  coal,  and  i)aid  50  cents 
of  it  to  Runnion,  and  $6  of  it  directly  to 
Hall  and  Chapman,  respectively,  and  $1  to 
E.  G.  Rider,  as  the  agent  of  Morrison.  Ri- 
der turned  the  $1  per  acre,  due  Hall,  over 
to  Morrison,  and  he  paid  it  to  Hall.  As  to 
the  $1  per  acre  paid  to  him  on  account  of 
the  Chapman  coal,  Rider  says  that  a  settle- 
ment is  yet  to  be  made  between  himself  and 
Chapman.  True,  Morrison  says  he  never  re- 
ceived a  cent  for  the  sale  of  the  Hall  and 
Chapman  coal.  But,  if  he  was  not  to  receive 
anything,  why  should  the  $1  per  acre  have 
been  paid  to  Rider  as  his  agent?  Why  was 
not  the  whole  purchase  price,  $8  per  acre, 
less  the  50  cents  commission  to  Runnion, 
paid  directly  to  Hall  and  Chapman,  respec- 
tively? No  explanation  is  given  for  this  cir- 
cuitous method  of  payment  Moreover,  Ri- 
der testified  that  there  is  50  cents  per  acre 
yet  in  the  hands  of  the  purchasers,  due  to 
some  one  for  the  Hall  and  Chapman  coal«  but 
he  does  not  say  to  whom  it  is  due ;  and  Mr. 
Kerr,  one  of  the  purchasers,  admits  in  his 
deposition  that  it  appears  from  the  account 
which  he  kept  of  the  matter  that  60  cents 
per  acre  for  the  Chapman  tract  was  yet  due 
somebody.  But  it  is  proven  that  complete 
settlement  was  made  between  the  purchasers 
and  Hall  and  Chapman  at  $6  per  acre,  which 
is  the  equivalent  of  the  consideration  recited 
in  their  respective  deeds.  Furthermore,  Hall 
says  Morrison  told  him  that  he  was  only 
getting  $7  an  acre  for  his  coal,  and  that  he 
(Hall)  should  have  the  same  for  his;  but 
Runnion  says  he  told  both  Morrison  and  Ri- 
der that  he  was  selling  the  ooal  at  $8  per 
acre,  of  which  price  he  was  to  get  50  cents 
direct   from    the   purchasers^     8o    that,   it 
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would  seem,  the  50  cents  per  acre,  still  un- 
paid, is  not  claimed  by  Runnion;  and  that, 
if  it  is  due  Hall,  he  seems  not  to  have  been 
advised  of  it  If  it  is  coming  to  Morrison,  it 
will  reimburse  him  the  amount  which  Run- 
nion says  he  agreed  to  pay  him  to  sell  Hairs 
land.  But  whether  Morrison  was  directly 
benefited  by  the  sale  of  the  Hall  and  Chap- 
man coal  or  not  is  not  material.  The  benefit 
flowing  to  the  third  parties.  Hall  and  Chap- 
man, was  sufficient  consideration  to  support 
Morrison's  promise  to  Runnion. 

[3]  Counsel  for  Morrison  urge  that  his 
promise,  even  if  sufficiently  proven,  was  a 
promise  to  pay  the  debt  of  another,  and,  not 
being  in  writing  and  signed  by  him  or  his 
agent,  falls  within  the  statute  of  frauds. 
But  the  promise  was  not  to  pay  another's 
debt  Hall  and  Chapman  owed  Ruimlon 
nothing.  The  services  were  rendered  by 
Runnion  for  Morrison  at  his  special  request. 
The  promise  was  to  pay  for  services  there- 
after to  be  rendered.  The  promise  was, 
therefore,  original,  and  needed  not  to  be  in 
writing.  That  Hall  and  Chapman  may  be 
benefited  more  than  Morrison  by  the  sale 
of  their  coal  does  not  make  Morrison's  prom- 
ise secondary. 

On  October  18,  1906,  Runnion  executed  his 
note  to  Morrison  for  $300,  which  recited  that 
it  was  for  money  loaned.  It  was  filed  and 
allowed  as  a  set-off  to  plaintiiTs  claim.  It 
is  insisted  that  the  execution  of  the  note  is 
a  strong  circumstance  supporting  Morrison's 
testimony  that  he  owed  Runnion  nothing. 
His  counsel  argue  that  it  would  be  very  un- 
likely that  Runnion  should  borrow  money 
from  Morrison  at  a  time  when  he  claimed 
Morrison  owed  him  more  than  the  amount 
borrowed.  But  as  to  the  character  of  that 
transaction  and  whether  or  not  Runnion 
knew  he  was  in  fact  signing  a  note  there  is 
again  conflict  between  his  testimony  and 
that  of  Morrison.  Runnion  had  a  right  to 
give  his  explanation  of  the  dealing,  and  it 
was  then  the  province  of  the  jury  to  deter- 
mine between  him  and  Morrison  which  spoke 
truly.  The  form  of  the  note  is  unusual.  No 
time  of  payment  is  named.  It  is  not  even 
made  payable  on  demand,  and  it  bears  no 
interest.  Runnion  testifies  that  it  was  not 
given  for  money  lent  He  says  that  he  could 
only  write  his  name,  and  could  not  read 
writing,  at  that  time,  and  did  not  read  the 
note ;  that  he  applied  to  Morrison  for  mon- 
ey, with  the  expectation  that  it  would  be  a 
payment  on  the  commissions  Morrison  owed 
him,  and  thought  he  was  signing  a  receipt 
for  the  $300,  and  did  not  know  that  he  had, 
in  fact,  signed  a  note.  On  the  other  hand, 
Morrison  testifies  that  Runnion  did  know  It 
was  not  a  receipt  He  says  he  read  the  pa- 
per to  him  before  he  signed  it  But,  even  If 
the  note  was  given  for  borrowed  money,  it 
would  not  conclusively  disprove  the  fact  that 


Morrison  owed  Runnion  at  the  ttme  more 
than  the  amount  of  the  note. 

[4]  The  court  gave  11  instructions  for 
plaintiff,  all  of  whi(^  were  objected  to  by 
defendant,  but  counsel  in  their  brief  seem  to 
have  abandoned  moat  of  their  objections,  and 
we  have  already,  in  ^efTect,  decided  the  que»- 
tions  raised  by  some  of  them.  The  most 
strenuous  objection  is  made  to  the  first  two 
instructions.  No.  1,  in  effect,  tells  the  jury 
that  plaintiff  is  entitled  to  50  cents  an  acre 
for  making  sale  of  Morrison's  coal  under  the 
option  and  contract  of  May  3,  1006,  notwith- 
standing the  sale  was  made  of  both  the  coal 
and  surface,  if  they  believe  that  defendant 
later  conveyed  the  entire  fee,  with  the  un- 
derstanding that  the  coal  was  being  sold  at 
the  price  named  in  the  option,  to  which  is 
added  the  following  qualification,  vis.:  '*Un- 
less  you  believe  from  the  evidence  that 
plaintiff  acted  as  agent  for  both  Morrison 
and  Stone,  Kerr  and  Carruthers,  without 
their  knowledge,  in  such  a  uoay  n9  to  deprive 
him  of  compensation/'  Objection  Is  made  to 
the  Italicized  words.  Counsel  insist  that  the 
jury  were  not  instructed  in  regard  to  what 
would  be  sufficient  to  deprive  plaintiff  of 
compensation;  and  that  therefore,  the  in* 
struction  submitted  to  the  jury  a  question 
of  law.  But,  we  observe,  the  court  did,  In 
fact  instruct  the  jury  in  four  other  instruc- 
tions, viz.:  Nos.  7,  8,  9,  and  10,  as  to  the 
manner  in  which  an  agent,  or  broker,  acting 
for  both  buyer  and  seller,  might  deprive 
himself  of  his  right  to  compensation.  So 
that,  reading  all  •  the  instructions  together, 
we  do  not  think  there  could  have  been  any 
doubt  or  confusion  in  the  minds  of  the  jury 
concerning  the  law  of  the  case.  Moreover, 
while  it  19  generally  error  to  submit  pure 
questions  of  law  to  the  jury,  still  such  error 
does  not  call  for  reversal,  if  it  Is  clearly  ap* 
parent  that  it  has  worked  no  prejudice  to  the 
party  complaining.  If  the  facts  are  admit- 
ted, or  are  clearly  proven,  to  which  the  ques- 
tion of  law  is  to  be  applied,  and  the  jury's 
verdict  accords  with  the  law  as  well  as  the 
facts,  there  is  no  prejudice.  It  la  proven  by 
Runnion's  testimony,  and  not  denied  by  any 
one,  that  he  told  Morrison  he  was  to  receive 
50  cents  per  acre  from  the  purchasers.  The 
price  which  Morrison  was  to  receive  and  the 
terms  of  pajnnent  were  fixed  by  the  option 
contract  This  denied  discretion  to  Runnion. 
Consequently  the  facts  by  which  Runnion's 
relation  to  buyer  and  seller,  an^  his  right 
to  contract  with  each  for  separate  commis- 
sions, being  fully  proven,  the  question  of  his 
right  to  recover  from  Morrison  depended 
wholly  on  Morrison's  written  promise  which 
was  not  denied.  The  question  was,  there- 
fore, one  of  law  for  the  court  and  not  a 
fact  for  the  jury.  The  court  could  very 
properly  have  Instructed  the  jury  to  find  for 
the  plaintiff,  so  far  as  it  concerned  his  claim 
for  making  sale  of  Morrison's  1,744.34  acrea 
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That  the  court  did  not  do  so,  but  improperly 
Bubmitted  the  question  of  law  to  the  jury, 
furnishes  no  cause  for  setting  aside  the  ver- 
dict, because  the  verdict  accords  with  both 
law  and  evidence,  and  all  errors  committed 
in  the  progress  of  the  trial  are  thereby  ren- 
dered harmless. 

The  same  objection  is  made  to  instruction 
No.  2,  which  relates  to  plaintiff's  right  to 
compensation  for  the  sale  of  the  Hall  and 
Chapman  coal;  and  the  reason  given  to 
show  that  the  objection  to  No.  1  is  unavail- 
ing applies  as  well  to  it  The  only  question 
that  rendered  doubtful  plaintiff's  right  to 
recover  compensation  for  selling  the  Hall 
and  Chapman  coal  was  the  disputed  fact  of 
defendant's  promise  to  pay  for  having  It 
sold;  and  that  fact  depended  upon  the  con- 
flicting oral  testimony  of  two  witnesses  only, 
plaintiff  and  defoidant  Every  other  essen- 
tial fact  was  fully  proven,  and  was  not  de- 
nied. Hence  the  court  could  very  properly 
have  told  the  Jury  that  they  should  find  for 
the  plaintiff  as  to  the  compensation  claimed 
tor  the  sale  of  the  Hall  and  Chapman  ooal, 
it  they  believed  that  defendant  made  the 
oral  promise  testified  to  by  plaintiff. 

The  court  did  not  err  in  refusing  defend- 
ant's instructions  B  and  O.  Instruction  B 
would  have  presented  a  question  of  law,  not 
of  fact  The  first  option  was  never  accepted, 
never  acted  on.  It  was  only  an  unaccepted 
proposition,  and  never  became  a  contract 
The  f^econd  option  was  given  before  the  ex- 
piration of  the  time  of  acceptance  fixed  by 
the  first,  and  therefore  supplanted  it 

Instruction  G  was  properly  refused,  be- 
cause there  is  no  evidence  on  which  to  base 
it  There  is  no  evidence  that  Runnion  in- 
duced Morrison  to  include  the  surface  to  en- 
able Runnion  to  make  sale  of  the  coaL 

The  Judgment  will  be  affirmed. 
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(Supreme  Court  of  Appeals  of  West  Ylrglnia. 

Nov.  12, 1912.) 

fSyUahuM  by  the  Court.) 

1.  PuBuo  Lands  (|  180^)^Affijcation  to 
6sLL  State  Lands— Rkfbbence. 

In  a  snit  by  the  State,  pursuant  to  chapter 
105,  Code  1006,  to  sell  its  waste  and  unappro- 
priated lands,  it  is  not  error  to  refer  the  cause 
to  a  commissioner,  before  proof  of  the  allegation 
of  the  bill,  although  defendants  and  claimants 
have  filed  answers  alleging  title  in  themselves 
and  denying  that  the  land  proceeded  against  is 
waste  and  unappropriated,  particularly  where 
the  answers  are  not  specific,  or  are  equivocal, 
and  the  boundary  lines  are  doubtful,  or  in  dis- 
pute, and  a  survey  and  report  is  necessary  to 
locate  the  land. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  |  590 ;  Dec  Dig.  I  186.*] 

2.  Advsbsb  Possession  (|  13*)  —  Titli  to 
State  Lanus. 

The  actual  continuous  possession  under 
color  or  claim  of  title,  and  payment  of  taxes,  re- 


quired by  section  8,  article  18,  of  the  Constitu- 
tion (Code  1906,.  p.  Ixxxiv),  and  section  6,  of 
chapter  105,  Code  1906,  to  transfer  the  State's 
title  to  lands  must  be  actual,  visible,  notorious 
and  continuous,  not  uncertain  and  desultory,  as 
by  occasional  trespasses,  prevention  of  trespass- 
ing by  others,  cutting  of  timber,  payment  of 
taxes,  &c. 

[Ed.  Note. — ^For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  |{  65-76 ;  Dec  Dig'.  {  13.*] 

Appeal  from  Circnit  Court,  Tucker  County. 

Bill  by  the  State  against  John  H.  Moore 
and  others.  Judgment  for  the  State,  and 
defendants  appeaL    AflElrmed. 

W.  B.  &  Bl  Lw  Maxwell,  of  Blkins,  and  A. 
Jay  Valentine,  of  Parsons,  for  appellants.  D. 
E.  Cuppett,  of  Thomas,  and  Chas.  D.  Smith, 
of  Parsons,  for  appelleei. 

BOLLER,  J.  Proceeding  according  to 
Chapter  105,  Code  1906,  the  State  in  Novem^ 
her,  1909,  filed  its  biU  in  the  circuit  court  of 
Tucker  County  to  sell  for  the  benefit  of  the 
School  Fund,  a  tract  reported  by  the  Com- 
missioner of  School  Lands  as  waste  and  un- 
appropriated land,  lying  partly  in  Tucker 
and  partly  in  Randolph  Counties,  and  de- 
scribed by  metes  and  bounds  as  containing 
610  acres,  more  or  less.  This  bill  made  C. 
W.  Maxwell,  John  H.  Moore,  Haymond  Hans- 
ford, and  Christian  Felty,  trustee,  claimants 
of  the  land,  defendants  thereto. 

The  suflBciency  of  the  bUl,  which  we  think 
good,  was  challenged  by  demurrer,  and  de* 
fendants  also  answered.  On  filing  their  an- 
swers defendants  moved  an  immediate  sub- 
mission of  the  cause  for  final  hearing;  but 
without  formal  action  on  this  motion,  the 
court  below,  without  objection,  deeming  it  a 
proper  case,  referred  the  cause  to  a  commis- 
sioner, with  direction  to  report  upon  the 
several  subjects  of  Inquiry  required  in  the 
order. 

[1]  It  Is  contended  here,  on  behalf  of  de 
fendants,  appellants,  and  as  ground  for  r^- 
versal,  that  It  was  error  to  have  so  referred 
the  cause,  before  proof  by  plaintiff  of  the  al- 
legations of  its  bill,  and  a  decree  adjudging 
it  entitled  to  the  relief  prayed  for.  We  think 
there  Is  nothing  of  merit  in  this  contention. 
In  the  first  place  the  denials  In  the  answer 
are  not  of  that  spedflc  and  unequivocal  char- 
acter to  show  clearly  that  plaintiff  was  not 
entitled  to  relief.  For  instance,  the  bill . 
charges  that  the  deed  from  Stark  L.  Baker, 
Commissioner,  December  3,  1900,  on  which 
defendants  rely  as  source  of  tiUe  to  the  main 
body  of  the  land,  does  not  cover  any  part 
of  the  land  In  controversy,  but  describes 
land  located  in  a  different  locality  than  that 
proceeded  against  As  the  case  was  present- 
ed by  the  pleadings  and  exhibits  it  was  ut- 
terly impossible  for  the  court,  without  a 
reference  to  a  commissioner,  and  a  survey 
and  location  of  the  lands  provided  for,  to 
adjudicate  the  rights  of  the  parties.  Lines 
and   boundaries   are  uncertain.     The   true 
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location  of  the  line  between  Randolph  and 
Tucker  GoontieB,  and  whether  any  of  the 
land  proceeded  against  was  located  in  Tuck- 
er County,  so  as  to  give  the  court  jurlsdic- 
ilon,  was  controverted,  and  a  survey  was 
necessary  to  settle  that  fact  So  a  reference 
was  proper  for  this  as  well  as  other  reasons, 
according  to  general  rules  governing  courts 
of  equity.  State  v.  King,  64  W.  Va.  546,  63 
S.  B.  468,  pohit  6;  State  v.  Jackson,  56  W. 
Va.  558,  49  S.  B.  465.  Moreover,  section  8, 
chapter  105,  Oode,  and  sections  9  and  10  of 
the  same  chapter,  seem  to  contemplate  an 
order  of  reference  in  all  proceedings  under 
this  chapter,  not  only  to  enable  the  court  to 
determine  whether  the  State  has  land  sub- 
ject to  sale,  but  that  the  notice  provided 
therein  may  be  published  and  posted,  so  as 
to  bind  all  parties  and  all  unknown  owners 
or  claimants  of  any  tract  or  part  of  a  tract 
proceeded  against  See  Yokum  v.  Snyder, 
42  W.  Va.  357,  358,  26  S.  B.  181.  Defend- 
ants, without  objection,  appeared  before  the 
commissioner,  took  testimony  In  support  of 
their  defenses,  and  cross  examined  plaintiff's 
witnesses,  and  by  exception  to  the  commis- 
sioner's report,  for  the  first  time  made  the 
point  that  the  reference  was  premature  and 
erroneous. 

Of  the  610  acres,  more  or  less,  proceeded 
against,  the  commissioner  found,  and  the 
court  decreed,  that  after  deducting  lands 
owned  by  defendants  and  others,  to  which 
good  title  had  been  acquired,  there  remained 
subject  to  sale  as  waste  and  unappropriat- 
ed land  belonging  to  the  state,  308.61  acres, 
which  should  be  sold  for  the  benefit  of  the 
school  fund.  Defendants,  Moore,  Maxwell 
and  Felty,  trustee,  have  appealed. 

In  their  answer  to  the  bill  defendants  re- 
ly solely,  as  source  and  color  of  title,  first, 
on  a  deed  from  Valentine,  special  commis- 
sioner, made  June  22,  1901,  pursuant  to  a 
decree  of  confirmation  of  prior  date,  alleg- 
ed to  cover  79»Vieo  acres;  second,  a  deed 
from  Stark  L.  Baker,  commissioner  of  school 
lands,  to  J.  H.  Moore,  DecembeV  8,  1900,  de- 
scribing by  metes  and  bounds  a  tract  con- 
taining 1,000  acres;  and  third,  two  deeds, 
one  made  by  said  Moore  to  defendant  Max- 
well and  N.  ▲.  Moore,  jointly,  about  January, 
1902;  the  other  by  said  N.  A.  Moore,  recon- 
veying  to  his  grantor,  his  interest  in  the  land 
described  in  the  first  deed,  both  deeds  de- 
scribing the  land  purporting  to  be  conveyed 
by  identically  the  same  boundaries  as  those 
recited  in  the  bill  describing  the  tract  pro- 
ceeded against  Respondents  Moore  and 
Maxwell  allege  in  their  answer  that  on  July 
20,  1907,  they  conveyed  all  their  interest  in 
said  land  to  Christian  Felty,  trustee,  and 
that  they  have  no  interest  therein  except  as 
vendors  for  the  lien  retained  for  the  pur- 
chase money. 

The  decree  of  sale,  following  the  commis- 
sioner's report,  eliminates  the  79  acre  tract, 
claimed  by  the  defendants,  and  no  part  of 
that  cract  is  decreed  to  be  sold.    It  is  dear- 


ly shown  by  the  evidence  before  the  com- 
missioner, and  the  report  of  the  surveyor 
filed  therewith,  that  the  deed  from  Stark  L. 
Baker,  commissioner,  to  Moore,  covers  no 
part  of  the  land  decreed  to  be  sold.  Accord- 
ing to  the  evidence  taken  before  the  commis- 
sioner the  land  described  in  that  deed  is 
situated  in  Dry  Fork  District,  more  than  ten 
miles  from  the  land  proceeded  against,  and 
it  is  not  seriously  contended  here  by  counsel 
for  appellants  that  that  deed  gives  color  or 
claim  of  title  to  the  land  decreed  to  be  sold. 
On  this  appeal  counsel  for  appellants  rely 
mainly,  on  the  deed  from  John  H.  Moore 
to  Maxwell  and  N.  A.  Moore,  of  January, 
1902,  and  the  reconveyance  of  N.  A.  Moore 
to  J.  H.  Moore.  But  neither  the  originals 
nor  copies  of  these  deeds,  inter  partes,  were 
exhibited  with  the  bill  or  answer,  or  before 
the  commissioner.  The  general  replication 
of  the  plaintiff  put  In  issue  the  fact  of  the 
existence  of  such  deeds  and  the  land  purport- 
ing to  be  conveyed  thereby. 

To  defeat  the  State's  suit  defendants  re- 
ly upon  color  and  claim  of  title,  possession, 
and  payment  of  taxes  for  a  period  of  five 
years,  and  transfer  of  the  State's  title,  by 
virtue  of  section  3,  article  13,  of  the  Con- 
stitution (Code  1906,  p.  Ixxxiv),  and  section 
6,  of  chapter  105,  C6de  1906.  Of  the  three 
classes  of  persons  favored  by  the  constitu- 
tion and  statute,  it  is  clear  from  the  rec- 
ord that  appellants  do  not  fall  within  the 
first  class,  for  they  do  not  show  color  and 
claim  of  title  for  ten  years.  We  think  the 
evidence  does  show  that  they  paid  taxes  for 
five  consecutive  years,  as  contemplated  by 
the  statute;  but  they  do  not  show,  as  they 
must  to  bring  themselves  within  that  class, 
that  they  had  actual  continuous  possession 
of  the  property  under  color  or  claim  of  title 
for  the  period  of  ten  years.  The  deed  from 
Baker,  commissioner,  would  not  do  for  time, 
as  that  deed  was  made  December  3,  1900, 
and  this  suit  was  brought  in  November,  1909 ; 
and  ten  years  possession  is  not  proven  or 
claimed.  Besides,  this  deed  does  not  cover 
the  land  in  controversy.  Nor,  for  the  same 
reason,  will  the  alleged  deeds,  inter  partes, 
of  January,  1902,  give  color  or  claim  for  the 
requisite  period. 

It  is  substantially  conceded  also  that  de- 
fendants do  not  fall  under  the  second  dass 
covered  by  the  constitution  and  statute,  for 
they  showed  no  title  regularly  derived  me- 
diately or  immediately,  from  or  under  a 
grant  from  the  Commonwealth  or  of  this 
State.  Conceding  that  the  Baker  deed  would 
amount  to  a  grant  of  State's  title,  a  fact 
not  conceded,  it  does  not  cover  the  land,  and 
of  course  would  not  amount  to  a  grant  of 
the  Commonwealth's  title  to  the  land  in  con- 
troversy. 

The  strongest  case  made  by  appellants  Is 
under  the  third,  or  last  class  of  favored  peiv 
sons.  All  that  was  required  to  put  them  un- 
der that  class  was  that  they  should  have 
had  daim  to  and  actual  continuous  posses- 
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slon  of  the  land,  under  color  of  title,  for  any 
five  successive  years,  after  the  year  1865, 
and  have  paid  all  tJie  taxes  charged  and 
chargeable  thereon  for  that  period.  We  are 
of  opinion  that  the  deed  from  J.  H.  Moore  to 
Maxwell  and  N.  A.  Moore,  and  by  the  lat- 
ter to  J.  H.  Moore,  famished  color  of  title 
for  the  requisite  period;  but  actual  continu- 
ous possession  thereunder  for  five  successlYe 
years  was  a  pre-requlslte  condition  to  the 
transfer  of  the  State's  title.  Was  such  pos- 
session shown?  This  is  the  pivotal  point 
in  the  case.  The  constitution  and  statute 
require  actual  continuous  possession.  Such 
possession  is  denied  by  the  bill.  In  reply  to 
this  charge,  defendants  in  their  answer  say : 
**That  during  the  year  1902  that  a  man  by 
the  name  of  Summervllle  lived  on  these 
lands  and  during*  the  years  1903  and  1904 
that  D.  P.  Hansford  lived  on  them  and 
since  that  time  up  until  the  present  date, 
Haymond  Hansford  has  had  actual,  open, 
notorious  and  exclusive  possession  of  the 
same.  That  ever  since  they  have  owned 
these  lands,  Respondents  have  had  a  party 
living  on  the  same  and  have  had  parts  of 
the  same  under  cultivation.  Respondents, 
however,  say  that  no  part  of  the  79  acres, 
which  is  all  the  land  they  own  in  Tucker 
County  or  have  any  claim  to,  has  ever  been 
under  possession,  except  that  they  have  had 
a  tenant  to  look  after  the  same  and  keep 
away  trespassers."  Here  is  an  admission 
of  no  actual  possession  upon  the  79  acre 
tract  Moreover,  the  alleged  possession  of 
Summerville,  in  1902,  and  of  Hansford,  dur- 
ing 1903  and  1904,  is  not  alleged  to  have 
been  under  appellants.  The  allegation  that 
Hansford  had  actual,  open,  notorious  and 
exclusive  possession  after  the  year  1904, 
falls  short  of  the  requisite  elements.  But 
what  are  the  facts  about  the  possession? 
The  commissioner  on  the  evidence  before 
him  found  against  the  appellants.  They 
have  excepted  to  his  report.  The  evidence 
of  the  witnesses  before  the  commissioner, 
including  appellants  themselves.  Is  quite  In- 
definite and  uncertain.  Appellants  seem  to 
have  relied  mainly  on  the  alleged  possession 
of  H.  L..  Hansford.  When  asked  about  this 
allied  possession,  John  H.  Moore  testified, 
that  H.  L.  Hansford  had  general  charge  of 
all  the  property;  that  Byer  Johnson  had  a 
written  contract  as  to  a  part  of  it  to  clear 
some  land ;  and  that  one  G.  N.  Summerfleld 
had  a  contract  and  lived  on  the  property, 
had  a  garden  on  it;  that  both  had  written 
contracts ;  that  Johnson  died,  but  he  did  not 
know  that  he  had  ever  lived  on  the  prop- 
erty. The  time  and  place  of  the  alleged  pos- 
session by  Summerfield  is  left  uncertain.  Ue 
also  refers  to  some  possession  by  one  Ren- 
nlx,  which  the  evidence  shows  or  tends  to 
show  was  at  or  near  the  mouth  of  Nail  Run, 
but  the  actual  time  and  place  of  this  posses- 
sion is  not  clearly  shown.  The  evidence 
tends  to  show  that  Johnson,  who  died,  had 
bought  from  a   school   board,   an  old  log 


school  house,  located  at  some  point  on  the 
land,  and  that  through  Hansford,  perhaps, 
Moore  had  bought  out  Johnson ;  but  no  land 
was  purchased,  simply  the  old  school  house; 
and  there  was  some  attempt  to  show  posses- 
sion by  Hansford  by  having  him  lock  up  the 
school  house,  but  there  was  no  other  actual 
possession  of  the  school  house  shown,  except 
that  Hansford  swears  that  at  some  time, 
not  definitely  stated,  he  admitted  some  pulp 
wood  people  to  occupy  the  school  house,  but 
for  how  long  it  is  not  shown.  Hansford 
never  lived  on  the  land  In  controversy. 
Sometime  after  the  year  1903,  the  testimony 
shows,  or  tends  to  show,  Hansford  and  ap- 
pellant had  some  sort  of  transaction  by 
which,  for  a  right  of  way  over  his  land,  ap> 
pellants  conveyed  to  Hansford  a  certain 
boundary  extending  over  on  to  the  land  in 
controversy,  but  the  deed,  if  one  was  made, 
is  not  produced.  The  boundaries  are  not  de- 
fined, and  Hansford  swears  that  outside  of 
his  alleged  possession  of  the  school  house, 
and  the  cutting  of  some  brush,  and  general 
oversight,  he  had  no  other  possession.  Ref- 
erence Is  made  by  Maxwell  and  Moore  to 
purchases  of  certain  boundaries  from  other 
persons,  adjoining  or  near  to  the  land  In 
controversy,  but  not  within  its  boundaries. 
They  swear  that  after  the  purchase  of  these 
lands  they  had  a  survey  made  in  1903,  and 
had  them  all  included  within  one  boundary, 
but  no  survey  order  is  produced.  The  tax 
receipts  produced  show  payment  of  taxes 
for  1902  and  1903,  on  815»b/j^^  acres  on  the 
waters  of  Shaver's  Fork;  for  1904  and  1906, 
on  660  acres  on  the  waters  of  Shaver's 
Fork,  and  130  acres  on  Clifton  Run.  The 
tax  receipt  for  1905  was  not  produced.  Re- 
duction In  acreage  on  the  waters  of  Shaver's 
Fork  is  explained  by  appellants  by  the  fact 
that  in  the  survey  of  1908  they  disclaimed 
and  cut  out  certain  undesirable  lands. 

[2]  Is  this  character  of  evidence  of  pos- 
session sufficient  to  overthrow  the  finding  of 
a  commissioner  and  the  decree  appealed 
from?  We  think  not  Before  the  State  can 
lose  its  land  the  claimant  must  at  least 
show  a  clear  right  by  the  actual  continuous 
possession  and  payment  of  taxes  for  the  re- 
quired period.  Support  of  appellants'  con- 
tention is  sought  in  State  v.  Harman,  57  W. 
Va.  447,  50  S.  B.  828,  point  11  of  the  sylla- 
bus. That  point  of  the  syllabus  is :  "Actual 
possession  within  one  of  two  or  more  ad- 
joining tracts  of  land  of  the  same  owner  is 
possession  of  all  of  them."  But  the  trouble 
about  this  position  Is,  that  the  evidence  does 
not  clearly  show  actual  continuous  posses- 
sion for  the  required  time  of  any  adjoining 
tract  or  tracts.  There  was  no  survey  of  the 
adjoining  tracts  of  which  possession  la 
claimed,  nor  is  the  point  and  time  of  pos- 
session definitely  located  and  fixed.  The 
burden  was  certainly  upon  the  appellants. 
Besides,  it  may  be  questioned  whether  the 
principles  in  the  Harman  case  had  applica- 
tion here.    The  facts  are  different    Bat  we 
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do  not  deei4e  tbls  pAdL    It  la  unneceBsary. 
Clear  proof  of  such  possession  has  failed. 

What  is  meant  by  actual  continuous  pos- 
session, within  the  meaning  of  the  consti- 
tution and  statute?  Does  the  uncertain 
desultory  kind  of  possession  proven  in  this 
case  answer  the  requirement?  We  think 
not.  Our  decisions  say  that  surveys,  cutting 
wood,  occasional  occupancy,  with  payment  of 
taxes  will  not  do.  Core  ▼.  Faupel,  24  W.  Va. 
246;  Oney  v.  Olendenin,  28  W.  Va.  35.  In 
Wils<m  V.  Braden,  56  W.  Va.  372,  49  S.  B. 
409,  107  Am.  St  Hep.  927,  it  was  said :  *'A 
mere  claim  to  possession  accompanied  by  oc- 
casional cutting  of  timber,  the  prevention 
of  trespasses,  the  payment  of  taxes  and  the 
assertion  of  title  is  not  sufficient,  but  It 
must  be  such  occupation,  use  or  holding  of 
the  property  or  change  in  its  character,  as 
will  make  such  claimant  during  such  stat- 
utory period  continuously  subject  to  be 
treated  as  a  trespasser." 
,  We  do  not  think  appellants  have  brought 
themselves  within  the  rule  of  these  cases, 
as  to  actual  and  continuous  possession,  and 
«ur  opinion  is  to  affirm  the  decree. 

(93  s.  c.  m) 

GIBBES  V.  PLANTERS*  FERTILIZER  ft 
PHOSPHATE  CO. 

(Supreme  Court  of  South  Carolina.     Nov.  20, 

1912.) 

MiJSTXB  AND  Sebvant  (S  125*)— Ikjubibs  to 
Servant  —  LiABiLiTT  of  Master  —  Unsafb 
Flack  to  Work— Orders  by  Foreman. 
An  employer  is  not  liable  for  injuries  to 
an  employ^  from  th»  falling  of  a  stack  of  bags 
of  fertilizer  on  which  he  was  at  work,  which 
were   defectively  piled,   where  orders  to  work 
thereon  were  given  by  a  negro  foreman^  who  was 
also  a  common  laborer,  and  the  defective  stack- 
ing was  neither  ordered  by  nor  known  to  any 
representative  of  the  employer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  243-251;  Dec  Dig.  I 
125.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;    Ernest  Gary,  Judge. 

**To  be  oHicially  reported." 

Action  by  John  Gibbes  against  the  Plant- 
ers' Fertilizer  &  Phosphate  Company.  From 
a  Judgment  for  defendant*  plaintiff  appeals. 
Affirmed. 

Mtiler,  Whaley  ft  Blas^  of  Charleston, 
for  respondent 

HYDRICK,  J.  This  is  an  appeal  from  an 
order  of  nonsuit  in  an  action  for  damages 
for  personal  injuries.  Plaintiff  alleges  that 
he  was  ordered  to  go  on  top  of  a  pile  of 
bags  of  fertilize  and  pile  other  bags  there- 
on; that  while  he  was  doing  so  the  pile 
gave  way,  and  he  fell  from  the  top  of  it 
into  the  kainit  hole,  a  distance  of  some  25 
feet,  and  some  of  the  bags  of  fertilizer  fell 
on  him  and  injured  him.  The  negligence 
alleged,  upon  which  the  action  is  based,  is 
in  ordering  plaintiff  into  a  dangerous  place 


to  woi^,  made  wo  beeaiue  tbe  bags  in  the 
pile  were  not  "tled*'«--that  is,  laid  croeswiae 
in  alternate  layers — but  were  piled  length- 
wise on  top  of  each  other.  The  defense  was 
a  denial  of  the  negligence  alleged  and  the 
plea  of  assumption  of  risk. 

Plaintiff  testified  that  if  the  bags  in  the 
pile  had  been  "tied"  they  would  not  have 
fallen ;  that  he  was  sent  on  the  pile  by  the 
colored  foreman,  who  was  also  a  common 
laborer.  There  was  no  testimony  tending 
to  show  that  the  foreman  was  a  vice  prin- 
cipal, or  that  an^r  representatiye  of  de- 
fendant had  ordered  the  bags  piled  ttiat  way» 
or  knew  that  they  had  been  piled  that 
way.  There  was  therefore  no  evidence  of 
negligence  on  the  part  of  the  defendant. 
The  case  Is  controlled  by  the  principles  an- 
nounced in  Martin  v.  Royster  Guano  Co^  72 
8.  C.  237,  51  8.  E.  6S0,  and  Brabham  ▼.  Tele- 
phone &  Telegraiph  Co.,  71  &  a  63,  60  8. 
B.  716. 

Aflirmed* 

GARY,  O.  J.,  and  WOODS  and  FRAS- 
ER,  JJ.,  concur.    WATTS,  J.,  did  not  sit 


(03  8.  O.  »8) 

IVBY  T.  VAUGHN  et  sL     SINCLAIR  T. 
SAME.  .  SMITH  v.  SAME. 

(Supreme  Court  of  South  Carolina.    Nov.  26, 

1912.) 

1.  EXKOUTOBS  AUD  ADMINISTBATOBS    (§1^8^) 

—Sals  or  Rxai.  Sstats— Notigb  ot  Tims. 
Where  a  will  was  of  record,  and  a  sale  of 
the  decedent's  realty  was  advertised  to  be  made 
in  accordance  with  its  provision,  purchasers  at 
such  sale  were  charged  with  Imowledge  of  its 
contents  and  their  legsl  effect. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  |{  898^01; 
Dec,  Dig.  I  148.*] 

2.  EXECUTOBS  AND  Adkinistkatobs   (§  148*) 

—  Sale  of  Deckdbnt's  Estate  —  Wabban- 

TIES. 

Where  a  testator's  will,  though  authorix- 
ing  bis  executors  to  sell  bis  realty,  did  not  au- 
thorize them  to  give  a  warranty,  and  the  exec- 
utors, after  advertising  the  sale  as  under  the 
provisions  of  the  will,  ezecoted  deeds  oontam* 
mg  a  warranty  as  executors,  they  were  not 
personally  liable;  the  warranty  being  without 
consideration,  made  in  a  representative  capac- 
ity, and  not  having  injured  Uie  purchaser. 

[Ed.  Note.— For  other  eases,  see  Executors 
and  Administrators,  Cent  Dig.  li  898-401; 
Dec  Dig.  S  14S.*] 

Woods,  J.,  dissenting. 

Appeal  from  Common  Fleas  Circuit  Court 
of  Union  County;    John  S.   Wilson,  Judge. 

**To  be  officially  reported." 

Actions  by  C  Q.  Xvey,  by  N.  T.  Sinclair,  and 
by  Monroe  Smith  against  William  Vaughn 
and  another.  From  judgments  for  plaintiffs 
in  the  several  actions,  defendants  appeaL 
Reversed. 

James  Munro  and  Jashby  Sawyer,  both  of 
Union,  for  appeUants.  Wallace  ft  Banon, 
of  Union,  for  respondents. 


•For  other  cases  see  same  topic  and  sectiou  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 


8.  CD 


IVBT  T.  VAUGHN 


466 


FRASBRv  X  Th«Mf  t3ifee  eases  were  heard 
together,  aa  they  Involye  the  same  queetion. 

B.  Frank  Vaughn  died,  leaving  of  force 
hia  wUl,  in  which  he  aK>ointed  WUUam 
Vaughn  and  C.  G.  Vaughn  executors.  The 
will  conferred  on  the  defendants,  as  execu- 
tors, a  power  of  sale  of  certain  lands;  but 
it  did  not  authorise  the  executors  to  war- 
rant the  title.  The  will  was  probated  on 
the  4th  of  February,  1904.  On  the  4th  of 
October,  1904,  the  executors  advertised  the 
lan<)  for  sale  on  sales  day  in  November,  1904. 
The  advertisement  contained  the  statement: 
''Such  sale  being  made  for  the  puriK)se  of 
making  a  division  of  the  said  estate  of  B. 
Frank  Vaughn,  in  accordance  with  the  terms 
of  the  will." 

The  plaintiffs  bought,  and  the  deed  con- 
tained a  warranty  as  follows:  *'And  we  do 
hereby  bind  ourselves  as  executors,  as  afore- 
said, to  warrant  and  forever  defend  all  and 

singular  the  premises  unto  the  said ^ 

and  unto  his  heirs  and  assigns,  against  the 
heirs  and  executors  of  said  B.  Frank  Vaughn, 
and  against  all  persons  whomsoever  lawfully 
claiming  or  to  claim  the  same,  or  any  part 
thereof." 

The  widow  of  B.  Frfink  Vaughn  recovered 
Judgment  for  her  dower  against  the  plain- 
tiffs. After  paying  these  Judgments,  the 
plaintiffs  brought  their  suits  against  the  de- 
fendants and  seek  to  hold  them  personally 
liable  for  the  breach  of  warranty.  The  con- 
tention is  that  when  one  acting  in  a  fiduciary 
capacity  gives  an  unauthorized  warranty  he 
makes  himself  personally  liable.  There  are 
some  cases  that  seem  to  sustain  this  posi- 
tion; but  a  careful  study  of  the  cases  will 
show  that  they  do  not 

The  court  ought  not  to  evade  the  law,  or 
refuse  to  enforce  it,  because  in  the  particu- 
lar case  a  hardship  is  suffered  by  an  inno- 
cent party.  The  glory  of  the  law  is  that  Im- 
plicit obedience  to  and  strict  «if  orcement  of 
its  every  provision  will  work  by  far  the 
most  good  to  the  most  people  When,  there- 
fore, a  rule  of  construction  will  always  work 
injustice,  it  raises  a  very  serious  question  as 
to  whether  it  is  the  rule  or  no.  There  are 
general  rules  that  have  been  found  to  pro- 
duce great  hardships  in  many  cases.  To 
these  rules  weU-guarded  exceptions  have  been 
allowed.  He  who  asks  to  be  exempt  from 
the  general  rule  must  show  clearly  that  he 
is  within  the  exception. 

One  of  these  excellent  rules  is  that  a  writ- 
ten instrument  shall  be  construed  to  mean 
what,  on  its  f ace^  it  purports  to  mean.  There 
are  exceptions  to  this  rule.  Sometimes  the 
exception  is  made  by  the  surrounding  cir- 
cumstances; sometimes  by  construing  two  In- 
struments as  one;  sometimes  to  prevent  that 
which  the  law  forbids.  Always  the  excep- 
tion is  to  prevoit  injustice  and  carry  out 
the  real  or  lawful  purpose  of  the  parties. 

[1]  This  deed  shows  that  the  executors,  oi 
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executors,  intended  to  convey  the  lands  of 
their  testator  under  a  power  in  the  wiU,  and 
the  conveyance  was  made  cm  executors.  The 
will  was  on  record,  and  all  concerned  were 
chargeable  with  notice  of  its  provisions. 
The  warranty  was  as  much  an  attempt  to 
carry  out  the  provisions  of  the  will  as  any 
other  part  of  the  deed.  The  grantee  was  as 
much  charged  with  a  knowledge  of  the  will 
and  its  provisions  as  the  grantors,  and  held 
to  an  equal  knowledge  of  the  law.  Oases  in 
which  personal  property  is  sold  and  choses 
in  action  are  transferred,  with  warranty,  by 
an  unauthorized  agent,  are  not  conclusive 
of  this  case,  for  the  reason  that  in  the  sale 
of  personal  property  authority  may  be  by 
parol,  and  the  agent  has  a  much  better  op- 
portunity to  know  the  limitations  of  his  au- 
thority than  the  vendee.  If  the  agent  mis- 
leads the  vendee,  however  innocwtly,  he  is 
personally  responsible  because  of  the  great 
equitable  doctrine  that,  wherever  one  of  two 
innocent  persons  must  suffer  loss,  then  that 
one  must  bear  it  who  has  made  a  loss  pos- 
sible. Here  there  was  no  daim  of  an  agree- 
ment for  a  personal  warranty*  even  by  paroL 
If  such  had  been  the  agreement  of  the  par- 
ties, we  cannot  understand  how  a  deed  could 
have  been  given  and  taken,  attempting  to 
limit  the  warranty  "as  executors." 

[2]  We  see  nothing  in  the  case  to  show 
that  at  the  time  of  the  execution  and  de- 
livery of  the  deed  (when  the  rights  were 
fixed)  there  was  any  expectation  of  a  per- 
sonal liability  by  those  who  executed  the 
deed  "as  executors,"  or  those  to  whom  the 
conveyance  was  made.  If,  therefore,  these 
def^dants  are  held  to  a  personal  liability, 
it  will  not  be  by  reason  of  any  agreement 
or  understanding  between  the  parties,  or  by 
reason  of  any  agre^nent  contained  in  the 
deed,  but  simply  because  the  law  created 
one  liability  from  an  ineffectual  effort  to 
create  another.  Has  the  law  created  this 
arbitrary  liability?  If  so,  it  ought  to  be  oi- 
forced. 

The  case  of  Wurdeman  v.  Robertson  et 
al.,  Riley,  Bq.  116,  is  relied  upon  as  author- 
ity for  the  personal  liability.  This  case  has 
no  bearing  here.  The  court  says  that  Mrs. 
Roberts  "authorized  the  sale  made  by  her 
agent,  and  he  warranted  the  title  to  the 
purchaser."  Judgment  was  given  against  the 
principal;  but  the  question  as  to  the  right 
of  the  agent  to  warrant  does  not  seem  to 
have  been  raised.  Mrs.  Roberts  had  assent- 
ed to  the  legacy  of  the  slave,  then  took  it 
back  and  sold  it  Mrs.  Roberts  knew  she 
had  no  title;  Mrs.  Wurdeman  did  not  So 
Mrs.  Roberts  was  held  liable  for  the  injury 
done. 

In  Edlngs  v.  Brown,  1  Rich.  265,  the  con- 
tract is  not  given.  It  was  only  an  infer- 
ence that  the  vendee  knew  that  Mrs.  Brown 
was  a  feme  covert.  He  certainly  was  not 
chargeable  with  any  knowledge  that  she  was; 
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The  court  says:  'The  undertaking  to  bind 
another,  without  authority  to  do  so,  imports 
fraud  or  culpk^le  negligence,  and  should  fix 
on  the  guilty  person  responsibility  for  the 
injury  that  may  result  from  his  act"  There 
is  certainly  no  ground  for  fraud  here;  and 
the  negligence,  if  any,  was  certainly  equal. 

In  Bank  of  Hamburg  y.  Wray,  4  Strob.  91, 
51  Am.  Dec.  659,  the  court  says  falsehood 
and  deceit  are  not  necessary  to  charge  an 
agent  personally.  Even  when  the  agent  bona 
fide  believes  he  has  authority  to  contract, 
and  has  not,  he  is  personally  liable.  If  he 
does  not  know  it  to  be  false,  and  if  that 
wrong  produce  injury  to  a  third  person,  who 
is  ignorant  of  the  grounds  on  which  the  be^ 
lief  of  the  supposed  agent  is  founded,  and 
who  has  relied  on  the  correctness  of  his  as- 
sertion, it  is  equally  Just  that  he  who  makes 
such  assertion  should  be  personally  liable  for 
the  consequences. 

Here  the  advertisement  held  out  no  hope 
of  any  personal  or  other  guaranty — ^no  evi- 
dence that  the  purchaser  was  misled  by  any- 
thing that  was  done  or  said.  The  warranty 
had  not  hurt  the  plaintiff  in  any  respect 
whatsoever.  The  liability,  if  it  was  created, 
was  created  without  consideration  and  with- 
out agreement  McDowall  v.  Reed,  28  S.  G. 
466,  6  S.  B.  300.  This  was  a  suit  on  a  bond 
signed  by  J.  P.  Reed,  trustee.  There  was 
nothing  in  the  bond  to  show  for  whom  Reed 
was  trustee,  or  what  were  the  terms  of  his 
trust  The  term  "trustee"  was  a  mere  de- 
scription of  the  person. 

In  Porter  v.  Jefferies,  40  S.  C.  92,  18  S.  B. 
229,  the  warranty  was :  "And  we  do  hereby 
bind  ourselves,  our  heirs,  executors  and  ad- 
ministrators to  warrant  and  forever  defend 
all  and  singular  the  said  premises  unto  the 
said  R.  C  Oliver,"  eta  This  certainly  pur- 
ported to  be  an  individual  warrant,  and  can- 
not be  authority  here. 

In  Lagrone  v.  Timmerman,  46  S.  O.  372, 
24  S.  B.  290,  the  defendant  was  sued  per- 
sonally for  issuing  an  unauthorized  policy  of 
insurance,  and  he  was  held  liable  for  the  in- 
jury sustained  by  the  plaintiff.  Here  it  is 
conceded  the  plalntiflb  were  not  entitled  to  a 
warranty,  and  there  is  nothing  to  show  that 
they  contracted  with  reference  to  it,  or  that 
they  were  injured  by  reason  of  it 

In  Wallace  v.  Langston,  62  S.  G.  133,  29 
S.  B.  552,  the  bond  and  mortgage  were  given 
in  the  names  of  the  obligors,  "trustees,"  and 
signed  by  them  individually.  The  term  "trus- 
tee" in  the  body  of  the  instrument  was  de- 
scriptive merely;  and  their  signature^  with- 
out any  description,  left  them  personally  lia- 
ble. On  pages  153,  154,  of  52  S.  €.,  on  page 
562  of  29  S.  E.,  the  distinction  is  made  be- 
tween "trustees"  and  ''as  trustees."  See, 
also,  Barrett  v.  Oochran,  11  S.  G.  35.  '*The 
deed  was  to  W.  G.  Barrett,  trustee  of  Mrs. 
Jane  N.  Mackey,  and  not  to  him  as  such 
trustee."    The  mortgage  was  the  same. 

We  see  no  case,  even  where  the  obligee  or 


vendee  has  been  misled  to  his  injury,  la 
which  a  person  assuming  an  authority  which 
he  did  not  have,  and  which  he  ought  to  have 
known  he  did  not  have,  was  held  to  a  great- 
er liability  than  the  injury  which  he  had  In- 
flicted. 

There  are  some  dicta  in  some  of  these  cas- 
es that  are  broad;  but  the  decisions  them- 
selves restrict  the  recovery  to  the  injury. 
There  was  no  injury  here  that  arose  from 
the  warranty  clause.  . 

When  an  instrument  la  executed  by  "A. 
B.,  executor,"  the  term  "executor"  is  a  de- 
scription of  the  person,  L  e.,  that  A.  B.  who 
is  executor;  but  A.  B.,  at  executor,  bears 
no  such  interpretation. 

To  construe  a  written  instrument  contrary 
to  its  express  terms,  and  contrary  to  the  in- 
tention of  the  parties  at  the  time  of  its  exe- 
cution, will  in  all  cases  produce  injustice,  and 
cannot  be  the  rule. 

The  judgment  of  the  court  Is  that  the 
judgment  appealed  from  be  reversed. 

QARY,  O.  J.,  and  WATTS,  J.,  concur. 

WOODS,  J.  (dissenting).  In  these  three 
actions  the  plaintiffs  recovered  judgments 
against  the  defendants  in  their  individual 
capacity  for  breach  of  the  warranty  contain- 
ed in  the  several  deeds  of  conveyance  made 
by  the  defendants,  as  executors  of  the  will 
of  B.  Frank  Vaughn.  There  is  no  dispute 
as  to  the  facts.  The  will  of  B.  Frank 
Vaughn,  probated  February  4,  1904,  confer- 
red on  the  executors,  William 'Vaughn  and 
Christopher  O.  Vaughn,  the  power  to  sell  cer- 
tain lands,  but  not  to  warrant  the  title.  On 
October  4,  1904,  the  executors  advertised  the 
land  for  sale  on  November  sales  day,  the  ad- 
vertisement containing  the  statement:  "Such 
sale  being  made  for  the  purpose  of  making 
a  division  of  the  said  estate  of  B.  Frank 
Vaughn,  in  accordance  with  the  terms  of  the 
will."  The  plaintiffs  having  bid  off  certain 
tracts  at  the  sale  made  in  accordance  with 
the  advertisement,  the  executors  made  a 
separate  conveyance  to  each  of  them,  in 
which  they  recited  the  probate  of  the  will, 
the  power  of  sale  conferred  thereby,  and  the 
sale  to  the  guarantees,  and  then  undertook 
to  warrant  the  title  In  the  following  form: 
"And  we  do  hereby  bind  ourselves  as  exec- 
utors, as  aforesaid,  to  warrant  and  forever 
defend  all  and  singolar  the  premises  unto 
the  said  O.  G.  Ivey,  and  onto  his  heirs  and 
assigns,  against  the  heirs  and  executors  of 
said  B.  Frank  Vaughn,  and  against  all  per- 
sons whomsoever  lawfully  datmlng  or  to 
claim  the  same^  or  any  part  thereof."  After- 
wards the  widow  of  testator  recovered  judg- 
ment for  dower  against  the  plalntifliB  for 
one-sixth  of  the  value  of  the  land  purchased. 
After  paying  these  judgments,  the  plaintiffs 
sued  the  defendant  personally  on  the  war- 
ranties, and  the  circuit  judge  directed  ver- 
dicts in  their  favor  for  the  amounts  paid 
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and  Interest  thereon.  The  appeals  torn  on 
the  qneatlon  whether  the  defendants  made 
themselves  personally  liable  by  undertaking 
to  warrant,  as  executors,  when  the  will  con- 
tained no  power  to  warrant 

The  rule  established,  beyond  all  contro- 
versy, in  this  state  and  recognized  every- 
where is  thus  stated  in  Bdlngs  v.  Brown,  1 
Rich.  255:  "Wherever  one  undertakes  to 
make  a  contract  in  the  name  of  another,  his 
signature  should  be  held  as  a  guaranty  that 
he  has  authority  to  bind  the  principaL  It  is 
only  Just  that  one  who  pretends  to  give  a  se- 
curity to  another,  by  assuming  to  contract 
in  the  name  of  a  person  whom  he  has  no  au- 
thority to  bind,  should  supply,  out  of  his  own 
means,  the  security  which  he  fails  to  impose 
on  his  principaL*'  It  makes  no  difference 
that  the  agent  or  trustee  expressed  in  the 
contract  the  intention  to  bind  only  the  per- 
son or  the  estate  in  whose  favor  he  under- 
took to  contract  He  is  presumed  to  know 
the  extent  of  his  authority,  and  he  warrants 
its  extent  and  sufficiency  to  those  with  whom 
he  deals.  In  Edings  v.  Brown  the  defendant, 
R.  E.  Brown,  signed  a  bill  of  sale  of  a  ne- 
gro: ''Catharine  Brown  [L.  S.]  per  R.  E. 
Brown,  Trustee."  By  the  signature  in  this 
form  he  clearly  expressed  his  intention  to 
contract,  as  trustee,  for  another,  and  not 
for  himsell  The  paper  contained  a  war- 
ranty of  soundness,  and  the  court  laying 
down  the  rule  above  stated,  held  that  inas- 
much as  Catharine  Brown  was  a  married 
woman,  and  so  could  not  be  made  liable  on 
the  warranty,  R.  E.  Brown  made  himself 
personally  liable.  The  rule  has  been  many 
times  restated.'  Bank  of  Hamburg  v.  Wray, 
4  Strob.  87,  51  Am.  Dec  659;  McDowall  v. 
Reed,  28  S.  a  466,  6  S.  B.  300;  Porter  v. 
Jefferies,  40  S.  0.  92,  18  S.  E.  229;  Lagrone 
V.  Timmerman,  46  S.  0.  372,  24  S.  E.  290; 
Wallace  v.  Langstan,  52  S.  G.  133,  29  S.  E. 
552.  In  nearly  all  of  these  cases  the  court 
quotes  with  approval  the  following  statement 
of  the  law,  made  in  2  Story's  Eq.  975:  ''In 
general,  a  trustee  is  only  suable  in  equity  in 
regard  to  any  matter  touching  the  trust 
But  if  he  chooses  to  bind  himself  by  a  per- 
isonal  covenant  in  any  such  matter  he  will 
be  liable  at  law  for  a  breach  thereof,  al- 
though he  may,  in  the  instrument  contain- 
ing the  covenant,  describe  himself  as  cov- 
enanting as  trustee ;  for  the  Covenant  is  still 
operative  as  a  personal  covenant,  and  the  su- 
peradded words  are  but  a  descriptio  per- 
sonse." 

An  executor  or  administrator  Is  not  an 
agent  but  a  trustee,  charged  with  the  duty 
of  winding  up  the  estate  in  his  hands.  He 
has  no  power  to  make  new  contracts  binding 
on  the  estate,  except  as  specially  authoriz- 
ed by  a  will  or  by  the  orders  of  the  court 
Hence,  whenever  he  undertakes  to  make  a 
new  contract,  without  special  authority,  or 
beyond  it;  he  is  held  to  bind  himself,  since 
he  cannot  bind  the  trust  estate.    This  doc- 


trine was  laid  down  In  Pearoe  t,  Smith,  2 
Brev.  360,  4  Am.  Dec  688,  and  is  generally 
recognized.  McDowell  v.  Reed,  supra;  Por- 
ter V.  Jefferies,  supra. 

In  Wurdeman  v.  Robertson  et  al.,  Riley, 
Eiq.  115,  the  question  arose  as  to  the  person- 
al liability  of  an  executrix  on  her  warranty. 
Mrs.  Roberts,  executrix,  sold,  without  au- 
thority, certain  slaves  to  Mrs.  Wurdeman. 
expressly  warranting  the  title.  Mrs. 'Wurde- 
man, having  lost  the  slaves  by  a  superior 
title,  brought  an  action  on  the  warranty 
against  Mrs.  Roberts  personally  to  recover 
the  purchase  money.  In  sustaining  the  de- 
mand the  chancellor  said :  "Mrs.  Wurdeman 
being  warned  that  there  might  be  a  doubt  as 
to  the  title  does  not  exonerate  from  responsi- 
bility. Birs.  Roberts,  who  was  executrix 
under  the  will,  had  the  legal  title  in  her,  and 
knew  better  tiian  Mrs.  Wurdeman  whether 
she  could  or  not  make  a  legal  sale  and  give 
a  legal  title.  She  decided  that  she  could, 
and  gave,  through  her  agent,  a  warranty  ti- 
tle. The  warranty  has  failed,  and  I  hold  her 
responsible." 

The  leading  case  of  Sumner  v.  Williams, 
8  Mass.  162,  5  Am.  Dec  83,  was  decided  on 
facts  exactly  like  those  of  this  case.  Ad- 
ministrators selling  under  an  order  of  court 
which  conferred  no  power  to  do  so,  under- 
took to  warrant  the  title,  specifying  with 
particularity  that  they  were  giving  the  war- 
ranty in  their  capacity  as  administrators.  It 
was  held  that,  as  the  administrators  had  no 
authority  to  bind  the  estate  by  the  warranty, 
they  had  bound  themselves  personally.  We 
cite  only  a  few  of  the  many  cases  in  which 
the  principle  has  been  stated  and  applied  to 
transactions  of  executors  and  other  trustees : 
Duvall  V.  Craig  et  aL,  2  Wheat  45,  4  L.  Ed. 
180 ;  Taylor  v.  Mayo,  110  U.  S.  330,  4  Sup. 
Ct  147,  28  L.  Ed.  163;  Schmittler  v.  Simon, 
101  N.  Y.  554,  5  N.  E.  452,  54  Am.  Rep.  737 ; 
Mitchell  V.  Hazen,  4  Conn.  495,  10  Am.  Dec. 
169;  note  to  Allen  v.  Sayward,  17  Am.  Dec 
224 ;  note  to  Schllcker  v.  Hemenway,  52  Am. 
St  Rep.  121;  De  Coudres  v.  Union  Trust 
Co.,  25  Ind.  App.  271,  58  N.  E.  90,  81  Am.  St 
Rep.  95 ;  Thompson  v.  Mann,  65  W.  Va.  648, 
64  S.  E.  920,  22  li.  R.  A  (N.  S.)  1094, 131  Am. 
St  Rep.  987. 

The  reasons  for  the  rule  we  have  stated 
have  been  so  often  set  out  in  the  cases  dted 
that  elaboration  would  be  out  of  place.  That 
the  reasons  are  strong  will  be  made  evident 
by  any  study  of  the  subject  It  is  true  ap- 
plication of  the  rule  may  sometimes  work 
hardship;  but  even  if  the  reasons  against 
it  were  stronger  than  those  in  its  favor,  they 
are  not  strong  enough  to  warrant  the  court 
in  changing  a  rule  of  property,  established 
by  unbroken  precedent  in  this  state  and  the 
concensus  of  Judicial  opinion  elsewhere.  It 
may  be,  if  the  estate  derived  from  the  con- 
tract of  warranty  an  increased  price  for  the 
land,  the  defendants  would  have  an  equity 
for  reimbursement  from  the  estate  to  the  ex- 
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tent  of  tbe  benefit;  but  tbat  point  is  not  be- 
fore us. 

For  these  reasons  I  think  the  Judgment 
should  be  aflSrmed. 

HYDRICK,  J.»  dlsquaUfied. 


<93  s.  c.  21S) 

SMITH  y.  SMITH  et  aL 

{Supreme  Court  of  South  Carolina.    Nov.  26, 

1912.) 

Wills  (S  601*) — Constbuction. 

The  second  paragraph  of  testator's  will  de- 
vised certain  lands  to  his  wife  for  life,  with 
remainder  to  his  daughter,  and  the  third  para- 
graph devised  all  the  rest  of  his  land  to  his 
daughter  for  life,  with  the  provision  that  after 
her  death  all  the  property,  real  and  personal, 
should  be  equally  divided  among  testator's 
grandchildren.  This  daughter  was  the  mother 
of  a  number  of  children,  some  of  which  were 
legitimate,  and  others  not  HM  that,  in  view 
of  Act  Feb.  24,  1906  (26  St  at  Large,  p.  156), 
providing  that  an  intestate  woman's  illegitimate 
children  shall  ^are  equally  with  her  legitimate 
children,  the  testator's  devise  in  the  second 
paragraph  was,  under  Civ.  Code  1902,  f  2483, 
providixiir  the  words  of  limitation  are  unneces- 
sary to  convey  a  fee  by  devise,  every  gift  of  land 
being  considered  a  gift  in  fee,  unless  such  con- 
struction is  inconsistent  with  the  testator's  in- 
tention, a  devise  in  fee  notwithstanding  the 
expressions  of  the  third  paragraph  which  tend 
to  cut  down  the  estate;  it  being  possible  that 
this  devise  was  to  permit  the  daughter  to  pro- 
vide for  those  children  who  could  not  take  as 
the  testator's  grandchildren. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  St  1340-1350,  1608;   Dec  Dig.  |  601.*] 

Fraser,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Colleton  County;    Thos.  S.  Sease,  Jndgei 

"To  be  officially  reported." 

Action  by  Perry  G.  Smith,  as  administra- 
tor, against  Owen  H.  Smith  and  others. 
From  a  judgment  for  plaintiff,  defendants 
appeal.     Affirmed. 

Brantley  &  Zeigler  and  Wolfe  &  Berry,  all 
of  Orangeburg,  for  appellants.  Howell  &  Gm- 
ber  and  Padgett,  Lemacks  &  Moorer,  all  of 
Walterboro,  for  respondent 

HYDRICK,  J.  This  case  turns  upon  the 
proper  construction  of  the  second  and  third 
paragraphs  of  the  will  of  David  Gray,  which 
read: 

"2nd.  I  will  and  bequeath  to  my  beloved 
wife,  Catharine  C.  Gray,  the  lands  and  build- 
ings belonging  to  my  homestead,  together 
with  forty-nine  acres  of  land  belonging  to 
my  Thompson  tract,  also  all  my  real  estate, 
to  have  and  to  use  during  her  life  time  and 
after  the  death  of  my  wife,  all  this  prop- 
erty to  go  to  my  daughter,  Ann  E.  Gray. 

"3rd.  I  give  and  bequeath  all  tbe  rest  of 
my  land  to  Ann  E.  Gray,  to  have  and  to  use 
during  her  life  time,  and  after  her  death,  it 
is  my  desire  that  all  the  property,  real  and 
personal,  shall  be  equally  divided  among  my 
grandchildren  and  their  heirs." 


It  is  stated  in  the  circuit  decree  that  at 
the  hearing  on  circuit  appellants  contended 
and  respondents  conceded  that  the  word 
"real,"  in  the  phrase  ''also  all  my  real  es- 
tate," in  the  second  paragraph,  was  a  cleri- 
cal error,  the  word  ••personal"  having  been 
intended,  and  the  court  so  held.  From  a  con- 
sideration of  the  context  that  conclusion  ap- 
pears to  be  correct 

The  controlling  question  is:  What  estate 
was  given  to  testator's  daughter  Ann  in  the 
lands  mentioned  in  the  second  paragraph? 
If  that  paragraph  alone  is  to  determine  the 
question,  there  can  be  no  doubt  that  she 
took  the  fee,  because  the  statute  (section 
2483,  CivU  Code  1902)  makes  words  of  lim- 
itation unnecessary  to  convey  a  fee  by  de- 
vise, and  every  gift  of  land  must  be  con- 
sidered a  gift  of  the  fee,  unless  that  con- 
struction is  inconsistent  with  the  will,  ex- 
pressed or  implied. 

Appellants  contend,  however,  that  the  lan- 
guage of  the  third  paragraph  shows  the  in* 
tention  that  she  should  take  only  a  life  es- 
tate, and  that  the  remainder  should  go  In  fee 
to  testator's  grandchildren.  They  argue  that 
this  implication  arises  from  the  gift  of  only 
a  life  estate  in  the  residue  of  testator's  land 
given  her  in  the  third  paragraph,  and  by  ths 
use  of  the  words,  ''after  her  death  it  is  my 
desire  that  all  the  property,  real  and  per- 
sonal, shall  be  divided,"  etc.  Testator  may 
have  found  a  reason  satisfactory  to  himself 
for  giving  his  daughter  a  fee  in  some  lands 
and  only  a  life  estate  in  others  in  the  fact 
that  she  was  the  mother  of  two  sets  of 
children,  legitimate  and  illegitimate ;  and  his 
purpose  may  have  been  by  giving  her  an 
absolute  estate  in  some  of  his  lands  to  al- 
low her  the  opportunity  of  making  provision, 
either  during  her  lifetime  or  by  her  will,  for 
her  illegitimate  children.  But  his  reason  is 
material  only  tn  so  far  as  it  may  assist  us 
in  discovering  his  Int^tion.  At  any  rate^ 
it  cannot  be  said  this  provision  of  the  will 
is  so  lacking  in  reason  as  to  point  very 
strongly  to  the  conclusion  contended  for  by 
appellant 

On  the  other  hand,  the  words  "all  the 
property,  real  and  personal,"  do  afford  at 
least  a  fair  ground  of  inference  that  testa- 
tor meant  to  include  in  those  words  of  de- 
scription the  property  given  his  daughter  In 
the  second  as  well  as  that  given  her  in  the 
third  paragraph  of  his  will,  especially  as  all 
his  personal  property  had  been  disposed  of 
absolutely  in  the  preceding  paragraph.  But 
the  inference  Is  doubtful,  and  not  strong 
enough,  under  the  rules  of  construction,  to 
cut  down  the  absolute  estate  in  the  pre- 
ceding paragraph.  In  Howze  v.  Barber,  29 
S.  C.  470,  7  S.  B.  819,  the  court  said :  "The 
rule,  as  we  understand  it,  both  of  law  and 
of  common  sense,  is  that,  where  an  absolute 
and  unqualified  estate  is  first  created  in 
words  which  import  absolute  and  uncontrol- 
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lable  ownership,  words  relied  npon  to  show 
tbat  the  testator  intended  to  cut  down  such 
an  estate,  or  to  affect  it  with  any  trust, 
must  not  only  be  mandatory,  but  must  in 
themselves  show  the  manner  in  which  they 
are  to  operate,  so  that  the  purpose  of  the 
testator  may  clearly  appear — how  or  in  what 
degree  he  intended  to  cut  down  the  estate 
previously  created,  or  what  was  the  precise 
nature  of  the  trust  he  intended  to  impress 
upon  it"  In  Walker  v.  Alverson,  87  S.  O. 
60,  68  S.  B.  968,  30  L.  R.  A.  (N.  S.)  U5,  the 
rule  is  thus  stated:  '*When  a  gift  is  made 
in  one  clause  of  a  will  in  clear  and  unequivo- 
cal terms,  the  quantity  or  quality  of  the 
estate  given  should  not  be  cut  down  or  quali- 
fied by  words  of  doubtful  import  found  in  a 
subsequent  clause.  To  have  that  effect,  the 
subsequent  words  should  be  at  least  as  clear 
in  expressing  that  intention  as  the  words  in 
which  the  interest  in  given."  The  same  prin- 
ciple controlled  the  construction  in  Jennings 
V.  Talbert,  77  S.  C.  458,  58  S.  E.  420.  Under 
the  statute  law  of  this  state  (25  SUt  156), 
an  Intestate  woman's  illegitimate  chfldren 
are  made  heirs  of  her  property  equally  with 
her  legitimate  children. 

Upon  the  issues  of  fact  involved  in  the 
appeal,  appellants  have  failed  to  show  er- 
ror In  the  findings  of  the  circuit  court 

Affirmed. 

WOODS  and  WATTS,  JJ.,  concur. 

FRASER,  J.  I  dissent  It  seems  to  me 
that  the  daughter  took  only  a  life  estate  and 
the  grandchildren  took  as  purchasers.  They 
took,  not  as  childrai  of  the  daughter,  but  ais 
grandchildren  of  the  testator.  I  do  not  think 
the  Act  of  1906  applies. 

The  CHIBF  JUSTICE  absent 


(160  N.  C.  5GB) 

RHYNB  V.  RHYNB. 

(Supreme  0>art  of  North  Carolina.     Nov.  27, 

1912.) 

L  JxjDOMSNT  (f  596*)~Rbs  Judicata. 

The  construction  of  a  contract  in  an  action 
to  recover  an  installment,  due  under  it  is  res 
judicata  in  an  action  for  a  subsequent  install- 
ment. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  f  1111;  Dec.  Dig.  1 596.*] 

2,  Dahagks  (f  85*)— Bbeaoh  of  Contract- 
Bond  AS  Security. 

Where,  as  security  for  his  contract  to  pay 
plaintiff  each  year  of  his  life  a  reasonable  sum 
for  bis  support  defendant  gives  a  bond,  recov- 
ery on  the  contract  is  not  limited  to  the  penalty 
of  the  bond. 

[Ed.  Note. — For  other  cases,  see  Damages. 
Cent  Dig.  U  179-181,  183-187;  Dec.  Dig.  { 
85.*] 

Walker  and  Allen,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Gaston  Coun- 
ty;  Lyon,  Judge. 
Action  by  James  R.  Rhyne  against  William 


H.  Rhyne.  The  Jury  found  defendant  to  he 
indebted  to  plaintiff,  on  the  obligation  sued 
on,  in  the  Sum  of  $400.  From  a  Judgment  for 
plaintiff  for  $225,  both  parties  appeal.  Re- 
versed on  plaintifTs  appeal;  affirmed  on  de- 
fendant's appeal. 

A.  C.  Jones  and  Mangum  &  Wolts,  all  of 
Gastonia,  for  plaintiff.  Burwell  &  Cansler, 
of  Charlotte,  and  Wilson  &  Valz,  of  Gastonia, 
for  defendant 

PlaintifTs  Appeal. 

BROWN,  J.  [1]  All  the  questions  present- 
ed by  the  appeals  in  this  case,  except  the 
one  presented  now  by  plaintiff's  appeal,  were 
passed  on  and  adjudicated  in  an  action  be- 
tween the  same  parties  reported  151  N.  G. 
400,  66  S.  E.  348.  In  that  case  a  copy  of 
the  obligation  sued  on  is  set  out,  and  the 
facts  are  practically  the  same  as  In  this. 
The  consideration  of  the  bond  or  obligation 
was  a  conveyance  to  the  defendant  by  his 
father  of  a  certain  tract  of  land.  The  bond 
was  executed  to  secure  the  performance  of 
the  defendant's  agreement  to  provide  a  sup- 
port for  his  imbecile  brother,  James  R. 
Rhyne,  the  plaintiff  in  this  case.  It  is  use- 
less to  repeat  what  is  stated  in  the  opinion 
in  that  case.  As  between  the  parties  to  tiiis 
action,  it  is  res  adjudicata. 

[2J  The  only  question  we  need  consider 
now  is  the  ruling  of  his  honor  that  the  plain- 
tiff is  limited  in  the  sum  total  of  his  re- 
coveries upon  the  obligation  to  $1,000.  In 
the  former  case  plaintiff  recovered  $775. 
His  honor  rendered  Judgment  in  this  case  for 
$225  only.  The  plaintiff  is  not  suing  to  re- 
cover the  penalty  of  the  bond,  but  to  enforce 
the  performance  of  the  contract  to  secure 
which  the  bond  was  executed.  This  contract, 
as  we  held  in  the  former  case,  was  entered 
into  to  secure  to  plaintiff  a  support  during 
his  life.  In  that  opinion  we  said;  *'We  do 
not  think  that  the  failure  to  fill  up  the  blank 
space  avoids  the  contract  and  renders  it  im- 
possible for  plaintiff  to  recover.  On  the  con- 
trary, we  are  of  the  opinion  that  the  failure 
to  fill  up  the  blank  manifests  a  purpose  not 
to  limit  the  amount  thought  to  be  necessary 
for  plaintiff's  support,  when  not  living  with 
defendant,  excepting  by  such  limitations  as 
is  imposed  by  the  condition  of  life  in  which 
plaintiff  had  lived.  To  arrive  at  the  Intent 
of  the  parties,  it  is  proper  to  look  at  the 
entire  instrument  the  condition  of  the  par- 
ties, and.  the  purpose  for  which  it  was  en- 
tered into.  The  father  had  made  provisions 
for  himself,  and  at  the  same  time  he  under- 
took to  provide  for  his  weak-minded  son. 
The  sole  purpose  which  induced  the  father 
to  convey  the  land  to  the  defendant  was  to 
secure  the  support  for  plaintiff."  The  sum 
of  $1,000,  inserted  in  the  bond  to  secure  the 
performance  by  defendant  of  his  agreement 
was  intended  neither  as  a  penalty  nor  as 
liquidated    damages.     It  is   generally    held 
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tbat,  w]iere  the  stipulated  sum  is  wholly 
collateral  to  the  object  of  the  contract,  being 
evidently  inserted  merely  as  security  for  per- 
formance, it  will  not  be  allowed  as  liquidated 
damages  or  as  a  penalty  beyond  which  recov- 
ery cannot  be  had.  Robinson  v.  Cathcart,  2 
Cranch,  C.  C.  500,  Fed.  Cas.  No.  11,946;  Rich- 
ards V.  Edick,  17  Barb.  (N.  Y.)  260 ;  1  Sedg- 
wick on  Damages,  S  410,  and  cases  cited. 

In  a  case  very  much  like  this,  the  West 
Virginia  court  said:  "The  sum  stipulated  is 
only  collateral  to  the  object  of  the  contract ; 
that  object  \s  support  and  maintenance.  Most 
evidentiy  the  sum  was  inserted  simply  as 
security  for  the  performance.  There  is  noth- 
ing 80  peculiar  in  the  case  as  to  make  us 
view  it  otherwise.  Where  the  stipulated 
sum  is  wholly  collateral  to  the  object  of  the 
contract,  being  evidently  Inserted  merely  as 
security  for  performance,  it  will  not  be  al- 
lowed as  liquidated  damages."  Wilkes  v. 
Bieme,  68  W.  Va.  82,  69  S.  E.  366,  31  L.  R. 
A.  (N.  S.)  937.  In  New  Holland  v.  Lancaster 
County,  71  Pa.  442,  a  case  directly  in  point, 
the  Supreme  Ck)urt  of  Pennsylvania  said: 
"It  is  not  a  mere  bond  in  a  penalty  on  a  con- 
dition to  be  void  upon  the  doing  or  not  doing 
of  a  collateral  act,  either  by  the  obligor  or 
a  third  party.  Such  \b  the  usual  case  in  of- 
ficial bonds  with  sureties  conditioned  for  the 
faithful  performance  of  the  duties  of  some 
office,  or  for  accounting  for  money,  or  an 
ordinary  private  bond  of  indemnity  by  sure- 
ties. In  such  cases  it  may  be  conceded  that 
the  penalty  of  the  bond  is  the  limit  of  lia- 
bility on  the  Instrument  itself"-— citing  Ar- 
nold V.  United  States,  9  Cranch,  104,  3  L. 
Ed.  671.  And  further  in  this  opinion  it  is 
said:  "The  weight  of  authority  is  very  pre- 
pondering  that,  upon  such  a  bond  with  a  pen- 
alty, covenant  will  lie  to  recover  damages, 
and  that  wherever  such  Is  the  case  the 
amount  of  damages  recovered  may  exceed  the 
penalty.*'  The  principle  is  well  stated  by 
Lord  Mansfield  in  Lowe  v.  Peers,  4  Burr, 
2228.  "There  is  a  difference  in  covenants 
general  and  covenants  secured  by  a  penalty 
or  forfeiture.  In  the  latter  case  the  obligee 
has  its  election,  and  he  may  either  bring  an 
action  of  debt  for  the  penalty  and  recover 
the  penalty  (after  which  recovery  of  the  pen- 
alty he  cannot  resort  to  the  covenant,  be- 
cause the  penalty  is  to  be  a  satisfaction  of 
the  whole),  or,  if  he  does  not  choose  to  go 
for  the  penalty,  he  may  proceed  upon  the 
covenant  and  recover  more  or  less  than  the 
penalty  toties  quoties." 

The  following  additional  authorities  will 
be  found  to  sustain  the  conclusion  we  have 
reached:  Hale  on  Damages,  123-217;  Perit 
V.  Wallis,  2  DaU.  252,  1  L.  Ed.  370;  Mein- 
ert  V.  Bottcher,  60  Minn.  204,  62  N.  W.  276 ; 
Sherman  v.  Gray,  11  Cal.  App.  348,  104  Pac 
1004;  Noyes  v.  Phillips,  60  N.  Y.  40a  In 
this  last  case  the  court  said;  "Being  a  pen- 
alty and  containing  an  agreement  inter  par- 
tes, the  plaintiff  has  his  election  to  sue  for 


the  penalty  or  for  the  breach  of  the  contract 
In  the  latter  event  he  is  not  limited  in  the 
amount  of  damages  to  the  penalty." 

Both  the  actions  brought  by  plaintUI  are 
upon  the  contract  to  secure  the  performance 
of  which  the  bond  was  given,  and  the  plain- 
tiff is  not  limited  in  his  recoveries  to  the 
penalty  named  in  the  instrument 

Let  Judgment  be  entered  in  the  superior 
court  for  the  sum  of  $400,  the  sum  assessed 
by  the  Jury, 

Error. 

Defendant's  AjqpeaL 

PER  CURIAM.  What  we  have  said  In 
plaintiff's  appeal  disposes  of  the  defendant's 
appeal.  The  defendant  will  pay  the  costs  of 
both  appeals. 

Affirmed. 

WALKER  and  ALLEN,  JJ.,  dissenting. 


(160  N.  C.  61» 

THOMPSON  V.  LYNCHBURG  NOTION  CO. 

(Supreme  Court  of  North  Carolina.    Nov.  27, 

1912.) 

1.  Appeal  and  Ebbob   (f  1062*)— Afpsal— 

Review— Scope  and  Extent. 

Where  defendant's  motion  for  a  rehearing 
was  denied  by  the  justice  of  the  peace  before 
whom  the  case  was  tried,  but  allowed  by  the 
superior  court  on  appeal,  and  plaintiff  appeals 
to  the  Supreme  Court,  only  the  question  of  the 
correctness  of  the  ruling  on  such  motion  la  be- 
fore the  Supreme  Court. 

[Ed.  Note. — ^For  other  cases,  see  A^eal  and 
Error,  Cent  Di^.  {I  113^-1136,  iSSTO,  4280, 
4292;  Dec.  Dig.  §  1082.»] 

2.  JlTSTIGES   OF  THE  PEACE    (|  122*)  —  PBOOE- 

duee— Statutobt  Pbovisions. 

Revisal  1005,  I  449,  providing  that  a  de- 
fendant against  whom  publication  is  ordered 
must  be  allowed  at  any  time  before  judgment, 
and  may  be  allowed  upon  good  cause  shown 
after  judgment,  to  defend  tne  action,  applies 
only  to  actions  in  the  superior  court,  and  is 
not  rendered  applicable  to  actions  before  jus- 
tices of  the  peace  by  section  1473,  providing 
that  the  chapter  on  civil  procedure  respectiog 
forms  of  actions,  parties,  the  time  of  com- 
mencing'actions,  and  service  of  process  shall 
apply  to  justices*  courts,  section  1474  providing 
that  such  chapter  is  applicable  to  proceedings 
by  attachment  before  justices  of  the  peace, 
nor  section  1476  providing  that  such,  chapter  is 
applicable  except  as  otherwise  provided  to  .pro- 
ceedings in  justices*  courts  concerning  claim 
and  delivery  of  personal  property  ana  arrest 
and  balL 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  U  882-388;  Dec  Dig.  | 
122.»] 

3.  JusncBS  or  the  Peace  (f  122*)~Appsai. 
AND  Ebbob— Statutobt  Pbovisions. 

Under  Revisal  1905,  ^  1478,  providin|r  that 
when  judgment  is  rendered  by  a  justice  m  the 
absence  of  the  party,  caused  by  sickness,  ex- 
cusable mistake,  or  neglect,  such  party  may  ap- 
ply for  a  rehearing,  section  1489  providing  that 
a  new  trial  is  not  allowed  in  a  justice's  court 
in  any  case  whatever,  but  that  a  party  dissatis- 
fied may  appeal,  and  section  1491  providing^ 
that  if  judgment  is  rendered  upon  process  not 
personally  served,  and  the  defendant  did  not 
appear  and  answer,  he  may  appeal  within  15 
days  after  personal  notice  of  the  rendition  of 
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the  Judgment,  the  remedy  of  a  defendant  seryed 
by  pablication  and  not  personally  ai>pearing, 
who  desires  to  review  the  judgment,  is  by  an 
appeal  and  not  by  a  motion  for  a  rehearing. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {§  382-388;  Dec.  Dig.  { 
122.  ♦] 

Appeal  from  Superior  Court,  Iredell  Coun- 
ty;   Lane,  Judge. 

Action  by  Thomas  Thompson  against  the 
Lynchburg  Notion  Company,  brought  before  a 
justice  of  the  peace.  From  a  Judgment  of  the 
superior  court  granting  a  rehearing  to  de- 
fendant, plaintiff  appeals.    Reversed. 

On  itebruary  27,  1912,  the  attorney  of  the 
plaintiff  wrote  the  following  letter  to  the  de- 
fendant: "Lynchburg  Notion  Co.,  Lynch- 
burg, Va. — Gentlemen:  Mr.  Thos.  Thompson 
has  placed  his  account  against  you  in  my 
hands  for  collection.  He  has  shown  me  all 
your  correspondence  and  a  copy  of  his,  togeth- 
er witH  a  copy  of  your  contract  with  him. 
You  owe  him  to  date,  for  salary  $182.60,  and 
$15.00  expenses  to  Lynchburg  to  see  you  at 
your  request  Now,  unless  this  is  adjusted 
at  once,  we  shall  proceed  to  take  legal  steps 
to  have  your  trunks  and  their  contents  con- 
verted ana  the  money  applied  to  the  pay- 
ment of  this  debt  The  contract  is  a  fraud 
on  its  face  and  I  feel  sure  will  be  so  treated 
by  our  courts.  Let  me  hear  from  you  at 
once,  else  we  shall  deem  that  you  desire  us 
to  take  legal  steps  to  protect  our  rights." 
There  is  no  evidence  of  any  reply  to  this 
letter,  or  of  any  inquiry  made  by  the  defend- 
ant in  regard  to  it  On  the  8th  day  of 
March,  1012,  the  plaintiff  caused  the  sum- 
mons in  this  action  and  a  warrant  of  attach- 
ment to  be  issued  before  a  justice  of  the 
peace  to  recover  $197.50.  The  summons  and 
warrant  of  attachment  were  served  on  the 
defendant  by  publication,  which  was  com- 
plete on  the  11th  day  of  April,  1912,  on 
which  last  day  judgment  was  rendered  in 
favor  of  the  plaintiff ;  he  having  made  proof 
of  his  claim.  On  the  27th  day  of  April,  1912, 
the  defendant  caused  the  following  notice  to 
issue  and  to  be  served  on  the  plaintiff :  "You 
will  take  notice  that  on  the  7th  day  of  May, 
1912,  the  defendant  wUl  move  the  court  for 
a  rehearing  in  the  above-entitled  matter,  for 
the  reasons  set  forth  in  its  application,  which 
is  hereby  attached  and  made  a  part  of  this 
notice."  The  application  referred  to  In  the 
notice  was  duly  verified,  and,  if  the  facts 
stated  therein  are  true,  they  constitute  a 
meritorious  defense  to  the  action. 

The  justice  heard  the  motion  on  the  7th 
of  May,  1912,  and  denied  the  same,  and  the 
defendant  appealed.  On  the  hearing  of  the 
appeal  in  the  superior  court,  his  honor  ren- 
dered the  following  Judgment:  "This  cause 
coming  on  to  be  heard  at  this  term  of  the 
court,  upon  motion  of  the  defendant  for  a 
new  hearing,  made  before  C.  V.  Toils,  Esq., 
which  motion  was  denied  by  the  said  justice 
of  the  peace,  and  an  appeal  by  the  defendant 


to  the  superior  court,  when  the  same  was 
heard,  upon  the  findings  of  the  following 
facts :  That  Thomas  Thompson  instituted  an 
attachment  proceeding  against  the  property 
of  the  defendant,  the  Lynchburg  Notion  Com- 
pany, before  C  V.  Volls,  justice  of  the  peace, 
of  Iredell  county,  N.  C,  which  summons  was 
dated  the  8th  day  of  March,  1912,  and  the 
property  of  the  defendant  under  the  warrant 
of  attachment  issued  on  said  date  was  at- 
tached, and  upon  afiSdavit  of  the  plaintiff 
service  of  summons  was  made  by  publication 
as  required  by  statute.  On  the  11th  day  of 
April,  1912,  said  cause  was  heard  by  the 
justice,  and  judgment  rendered  against  the 
defendant  for  the  sum  of  $197.60  principal 
and  the  cost  of  the  action.  On  the  27th 
day  of  April,  1912,  the  defendant  gave  the 
plaintiff  notice  that  on  the  7th  day  of  May, 
1912,  he  would  move  the  court  for  a  rehear- 
ing of  the  cause,  and  on  said  date  said  mo- 
tion was  made  a  rehearing  was  denied  the 
defendant,  whereupon  it  appealed  to  the  su- 
perior court  The  court  finds  as  a  fact  that 
the  defendant  in  the  cause  hfid  no  actual 
notice  of  the  pendency  of  said  attachment 
proceeding  until  after  rendition  of  said  judg- 
ment, and  soon  after  the  rendition  of  the 
judgment  aforesaid  he  gave  notice  above  re- 
ferred to.  The  defendant  also  In  its  motion 
contended  that  it  had  a  good  and  meritorious 
defense  to  said  action,  which  is  fully  set 
forth  in  his  application  and  made  a  part  of 

the  findings  thereto.    That  on day  of 

,  1912,  a  letter  was  written  by  plain- 


tiff's attorney  to  the  defendant,  a  copy  of 
which,  marked  Exhibit  A,  is  hereto  attached 
and  made  a  part  of  this  finding.  Upon  the 
foregoing  findings  of  fact  it  is  adjudged  that 
the  defendant  is  entitled  to  a  rehearing,  and 
the  cause  is  remanded  to  the  justice  of  the 
peace,  with  direction  that  the  case  may  be 
reopened,  and  the  defendant  be  allowed  to 
answer,  and  the  case  heard  upon  its  merits. 
It  is  further  ordered  that  the  execution  upon 
the  judgment  aforesaid  be,  and  the  same  is, 
stayed  until  the  final  determination  of  said 
cause." 
The  plaintiff  excepted  and  appealed. 

Zeb  y.  Turlington,  of  Mooresville,  for  ap- 
pellant W.  D.  Turner,  of  Statesville,  for  ap- 
pellee. 

ALLEN,  J.  This  action  was  commenced 
before  a  justice  of  the  peace  to  recover 
$197.60,  and  the  service  of  the  summons  was 
by  publication. 

[1]  The  defendant  did  not  appear  on  the 
return  day,  and  judgment  was  rendered 
against  it,  and  thereafter,  the  time  not  being 
stated,  having  received  notice  of  the  judg- 
ment, it  moved  before  the  justice  for  a  re- 
hearing. The  motion  was  denied,  and  the 
defendant  appealed  to  the  superior  court 
In  the  superior  court  the  motion  was  allow- 
ed, and  the  plaintiff  appealed  to  this  court 


*For  other  cases  see  same  topic  and  section  NUMBBR  in  Deo.  Dig.  Jk  Am.  Dig.  Key-No.  SoriM  Jk  Rsp'r  Indoxi 
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This  brief  sommary  of  tbe  facts  is  given  for 
the  purpose  of  showing  that  the  only  ques- 
tion before  ns  is  the  correctness  of  the  rul- 
ing upon  the  motion  to  rehear.  Flnlayson  y. 
Accident  Co.,  109  N.  C.  201,  18  S.  B.  739; 
Clark  V.  Manf.  Co.,  110  N.  0.  112,  14  S.  B. 
519.  In  the  Clark  Case  the  court  says:  'The 
defendant  Is  a  nonresident  corporation,  it 
was  not  served  with  process,  and  did  not 
appear  and  answer  at  the  trial  before  the 
Justice.  It  had  the  right  to  appeal,  after 
notice  of  the  Judgment  Code,  I  876.  It  ap- 
pears, however,  that  the  defendant  attempt- 
ed to  appeal,  not  from  the  Judgment  general- 
ly, but  by  a  limited  notice  of  appeal  in  the 
nature  of  a  special  appearance.  We  know  of 
no  authority  or  reason  for  such  practice. 
An  appeal  must  be  from  the  Judgment  ren- 
dered. If,  after  the  Judgment,  the  defend- 
ant, appearing  specially  for  the  purposes  of 
the  motion,  had  moved  to  set  aside  the  Judg- 
ment for  defective  publication,  and  the  mo- 
tion had  been  .denied,  an  appeal  would  have 
carried  up  only  that  ruling.  Finlayson  v. 
American  Accident  Association,  109  N.  CX 
196,  18  S.  B.  739. 

[2]  The  motion  of  the  defendant  is  made 
under  section  449  of  the  Revisal,  which  pro- 
vides: 'The  defendant  against  whom  pub- 
lication is  ordered,  or  who  is  served  under 
the  provision  of  the  preceding  section,  or 
his  representatives,  on  application  and  suf- 
ficient cause  shown  at  any  time  before  Judg- 
ment, must  be  allowed  to  defend  the  action; 
and,  except  in  an  action  for  divorce,  the 
defendant  against  whom  publication  Is  or- 
dered, or  his  representatives,  may  in  like 
manner,  upon  good  cause  shown,  be  aUowed 
to  defend  after  Judgment,  or  at  any  time 
within  one  year  after  notice  thereof,  and 
within  five  years  after  its  rendition,  on  such 
terms  as  may  be  Just;  and  if  the  defense  be 
successful,  and  the  Judgment  or  any  part 
thereof  shall  have  been  collected  or  others 
wise  enforced,  such  restitution  may  there- 
upon be  compelled  as  the  court  may  direct; 
but  title  to  property  sold  under  such  Judg- 
ment to  a  purchaser  in  good  faith  shall  not 
be  thereby  affected."  This  section  is  a  part 
of  the  Code  of  Civil  Procedure,  and  refers 
primarily  to  actions  in  the  superior  court, 
the  summons  of  which  "publication  is  or- 
dered,*' or  which  is  served  as  provided  in 
"the  preceding  section*'  (Rev.  |  448),  being 
one  which  runs  in  the  name  of  the  state, 
and  is  signed  by  the  clerk  of  the  superior 
court    Rev.  {  430. 

We  must  then  turn  to  the  sections  of  the 
Revisal  regulating  procedure  before  Justices 
of  the  peace  to  see  how  far  the  provisions 
of  the  Code  of  Civil  Procedure  are  made  ap- 
plicable to  such  procedure,  and  when  we  do 
so  we  find  three  sections  referring  to  the  sub- 
ject: 

"Sec.  1473.  The  chapter  on  civil  procedure, 
respecting  forms  of  actions,  parties  to  ac- 
tions, the  time  of  commencing  actions,  and 


the.servlce  of  process,  diall  axvply  to  Justlce^s 
courts. 

''Sec  1474.  The  chapter  on  dvil  procedure 
is  applicable  to  proceedings  by  attachment 
before  Justices  of  the  peace,  in  all  cases 
founded  on  contract  wherein  the  sum  de- 
manded does  not  exceed  -two  hundred  dol- 
lars, and  where  the  title  to  real  estate  la 
not  in  controversy. 

"Sec.  1475.  The  chapter  on  dvil  procedure 
is  applicable,  except  as  herein  otherwise  pro- 
vided, to  proceedings  in  Justice's  courts  con- 
cerning daim  and  delivery  of  personal  prop- 
erty, and  arrest  and  bail,  substituting  the 
words  'Justice  of  the  peace'  for  *Judge,*  'derk,* 
or  'clerks  of  the  court,'  and  inserting  the 
words  'or  constable,'  after  'sheriff,'  when- 
ever they  occur." 

The  only  one  of  these  that  can  by  any 
possibility  include  section  449  of  the  Revisal 
is  the  first,  and  that  refers  only  to  "forms 
of  actions,"  "parties  to  actions,"  "times  of 
commencing  actions,"  and  "service  of  pro- 
cess," which  falls  short  of  the  relief  provid- 
ed in  section  449,  which  relates  to  Judgments 
after  the  process  has  been  served.  We  con- 
clude, therefore,  that  the  remedy  of  the  de- 
fendant must  be  found  elsewhere  in  the  Re- 
visal. 

It  is  true  that  in  Turner  y.  Machine  Co., 
138  N.  C.  381,  45  S.  E.  781,  an  appeal  was 
entertained  from  a  motion  to  rehear  made 
before  a  Justice,  but  the  rigl^t  to  this  remedy 
was  not  considered,  and  it  was  unnecessary 
to  do  so,  because  it  was  held  that  the  defend- 
ant had  lost  the  right  to  any  relief  by  his 
negligence.  It  was,  however,  strongly  in- 
timated in  that  case  that  a  letter,  not  so 
insistent  as  the  one  written  by  the  attorney 
of  the  plaintiff  in  this,  was  suffldent  to  put 
the  defendant  on  notice  that  an  action  would 
be  instituted,  and  to  require  investigation, 
but  what  is  there  said  must  be  considered  in 
connection  with  the  facts,  it  appearing  that 
an  agent  of  the  defendant  knew  of  the  pend- 
ency of  the  action,  and  that  no  motion  was 
made  until  about  five  months  after  the  ren- 
dition of  the  Judgment,  and  we  do  not  rest 
our  decision  on  this  ground. 

[3]  When  we  look  to  the  procedure  pre- 
scribed, we  find  first  that  **a  new  trial  is 
not  allowed  in  a  Justice's  court  in  any  case 
whatever,  but  either  party  dissatisfied  with 
the  Judgment  in  such  court  may  appeal  there- 
from to  the  superior  court  (Rev.  |  1489),  the 
purpose  (of  which)  seems  to  have  been  to 
prevent  parties  from  using  thdr  right  to  a 
new  trial  in  an  intermediate  nisi  prius  court 
as  a  means  of  causing  useless  delay  and 
subjecting  the  successful  party,  meantime,  to 
the  risk  of  losing  the  fruits  of  his  victory 
(Ballard  r.  Gay,  108  N.  C.  546,  13  S.  B.  207) 
and  "to  limit  the  control  of  Justices  over 
their  own  Judgments  within  a  brief  period 
of  time."  Navassa  liuano  Co.  v.  Bridgers, 
93  N.  C.  441.  This  section  (Rev.  {  1489)  is 
very  near,  if  not  a  positive,  prohibition  upon 
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a  motion  to  rehear  when  the  summons  has 
been  served  reinilarly,  as  in  this  case,  as 
there  is  only  a  difference  in  name  between 
a  motion  to  rehear  and  a  motion  for  a  new 
trlaL  The  statptes,  however,  provide  a  rem- 
edy. If  the  Judgment  is  rendered  In  the  ab- 
sence of  the  defendant,  and  the  process  is 
defective,  or  there  Is  the  appearance  of  serv- 
ice when  in  fact  none,  the  defendant  may 
move  before  the  Justice  to  set  the  Judgment 
aside  (McKee  v.  Angel,  90  N.  a  62;  White- 
hurst  V.  Trans.  Go.,  109  N.  G.  344,  IB  S.  B. 
937),  or  if  the  process  is  regular  and  has 
been  served  personally,  and  the  absence  of 
the  defendant  has  been  caused  by  sickness, 
excusable  mistake,  or  neglect,  he  may  move 
for  a  rehearing,  as  provided  in  Revisal,  I 
1478;  but  ''if  the  Judgment  is  rendered  upon 
Iffoceas  not  personally  served,  and  the  de- 
fendant did  not  appear  and  answer,  he  shall 
have  fifteen  days,  after  personal  notice  of 
the  rendition  of  the  Judgment  to  serve  the 
notice  of  appeal.*'    Rev.  §  1491. 

The  last  section  fits  the  case  of  the  de- 
fendant, and  amply  preserves  and  protects 
his  rights,  as  upon  appeal  the  trial  will  be 
de  novo,  and,  as  he  has  had  no  opportunity 
to  plead  before  the  Justice,  he  will  be  per- 
mitted to  enter  any  defenses. 

We  are  therefore  of  opinion  that  the  de- 
fendant was  not  entitled  to  a  rehearing,  and 
that  there  is  error. 

Reversed. 

(1«1  N.  C.  39) 

COOK  V.  CRANBERRY  FURNACE  CO. 

{Supreme  Court  of  North  Carolina.    Nov.  27, 

1912.) 

L  Mastib  and  Servant  ({  205*) —Inspec- 
tion OF  Place  of  Work. 

A  miner  had  the  right  to  assume  that  bis 
place  of  work  had  been  inspected  bv  his  drill 
boss  and  that  he  would  be  warned  of  all  unez- 
ploded  charges,  as  it  was  the  boss*  daty  to  do. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ff  547-^9;  Dec.  Dig.  { 
205.*] 

2.  Mastex  and  Sebvant  (U  101,  102^)— Mas- 
TBB's  DuTT— Safe  Place  of  wobe. 

A  mine  owner  owes  a  duty  to  a  workman 
to  make  the  mine  as  reasonably  safe  to  work  in 
as  is  practicable  in  such  a  dangerous  situation. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  J/k  135,  171,  174,  178,  179, 
180-184,  192;  Dec.  fSg.  S{  101,  102.*] 

8.  Masteb  and  Sebvant  (9  265*)— Contbib- 

UTORY  NEOUGENCE— BuBDEN  OF  PbOOF. 

Contributory  negligence  is  a  matter  of  de- 
fence under  the  statute,  and  the  burden  Is  on 
defendant  to  establish  it  unless  it  is  proved  by 
evidence  offered  for  plaintiff. 

[E3d.  Note. — For  other  cases,  see  Master  and 
Ser>'anr,  Cent  Dig.  i{  S77-908»  955;  Dec  Dig. 
1265.*] 

4.  Masteb  and  Sebvant  (I  296*)— -Instbttc- 
Ti0N»— Disobedience  of  OBDSBa— Contbib- 

TJTOBT  NeOLIOENCS. 

The  matter  of  an  employe's  disobedience 
Of  orders  as  a  defense  in  an  injury  action  should 
be  submitted  under  the  issue  of  contributory 
negligence  so  that  the  burden  with  reference 


thereto  could  be  placed  on  defendant  as  re- 
quired. 

*  [Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  S|  U8a-1194;  Dee.  Dig.  { 
296.*J 

5.  Masteb  and  Sebvant  (|  296*)— Injttbibs— 
Instructions— Disobedience  of  Obdebs. 
The  court  instructed,  in  an  action  for  the 
death  of  an  employ^  while  working  in  an  ore 
mine,  that  if  Intestate  was  worldng  subject  to 
the  drill  foreman's  orders,  and  the  foreman  in- 
structed him  not  to  use  a  "failed  hole,"  but  in- 
testate in  violation  of  such  order  drilled  into  a 
failed  hole  which  was  charged  with  dynamite 
or  powder,  thereby  causing  the  explosion  which 
killed  him,  and  he  would  not  have  been  killed 
except  for  such  disobedience  of  orders,  his  dis- 
obedience would  be  the  proximate  cause  of  his 
death,  fields  that  the  instruction  properly  and 
sufficiently  submitted  the  issue  of  intestate's 
disobedience  of  orders;  being  supported  by  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fj  1180-1194;    Dec  Dig.  | 

Appeal  from  Superior  Court,  Avery  Coun* 
ty;  Adams,  Judga 

Action  by  Gilbert  Oook,  administrator  of 
!«.  C.  Tolley,  against  the  Cranberry  Fur- 
nace Company.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.     AfHrmed. 

The  following  issues  were  submitted:  (1) 
Was  the  plaintiff's  intestate  kiUed  by  the 
negligence  of  the  defendant,  as  alleged  in 
the  complaint?  Answer:  "Yes."  (2)  Did  the 
plaintiff's  intestate  by  his  own  negligence 
contribute  to  the  injury  resulting  in  his 
death?  Answer:  "No.**  (3)  What  damage, 
if  any,  is  plaintiff  entitled  to  recover?  An- 
swer: "$3,500." 

S.  J.  Ervin,  of  Morganton,  and  Harrison 
Baird,  of  Elk  Park,  for  appellant  J.  W. 
Ragland,  of  Bakersville,  and  F.  A.  Linney,  of 
Boone,  for  appellee. 

BROWN,  J.  The  counsel  for  defendant  in 
their  brief  state  tliat  "the  only  exceptions 
which  will  be  argued  are  the  third,  which 
is  to  the  refusal  of  defendant's  motion  for 
Judgment  of  nonsuit,  and  the  fourth,  fifth, 
sixth,  seventh,  and  eighth  to  the  refusal 
of  the  defendant's  special  requests  for  in- 
structions, and  to  the  action  of  the  trial 
judge  in  refusing  to  give  and  apply  such 
portions  of  these  requests  as  were  given  to 
the  first  issue." 

1,  In  our  opinion  the  motion  to  nonsuit 
was  properly  denied.  The  defendant  admits 
in  its  answer  that  it  owed  a  duty  to  the 
plaintiff's  intestate  to  take  reasonable  pre- 
cautions to  prevent  Injury  and  to  inspect 
the  places  where  blasting  was  done,  and  to 
examine  holes  which  had  been  charged  with 
dynamite  and  failed  to  go  off.  The  evidence 
shows  that  the  deceased  was  killed  by  an 
explosion  of  what  is  called  a  "failed  hole," 
which  is  a  hole  in  which  dynamite  has  been 
loaded  and  fails  to  explode  with  the  general 
explosion.  The  evidence  of  Stokes  B^ee- 
man  proves  that  it  was  his  duty  as  drill 


*For  other  cases  a—  lame  topic  and  soetlon  NUMBER  In  Dec  Dig.  a  Am.  Dig.  Ker-No.  Series  a  Rep'r  Indexes 
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boss  to  make  an  Inspectloii  every  day  of  the 
holes  In  the  mine  which  had  failed  to  ex- 
plode. He  testifies  that  he  did  not  make  li^ 
spection  of  the  holes  in  the  morning  before 
the  deceased  was  killed.  This  witness  fur- 
ther testifies  that  it  was  his  duty  to  lo- 
cate three  holes  for  the  deceased  to  drill, 
but  that  he  failed  to  do  so;  that  he  select- 
ed two  holes  only,  and  left  the  deceased  and 
Pender  Tolley  to  locate  the  other  hole. 

[1]  There  is  no  evidence  throwing  any 
light  upon  how  the  deceased  happened  to 
strike  the  "failed  hole/'  whether  accidental- 
ly iQ  locating  the  third  hole  or  not.  The 
deceased  had  the  right  to  suppose  that  the 
inspection  had  been  made  and  that  the  drill 
boss  had  located  all  the  "failed  holes,"  and 
that  he  would  be  warned  of  their  proximity. 

[2]  The  decisions  of  this  court  have  set- 
tled the  question  that  the  defendant  owed 
a  duty  to  the  deceased  to  make  this  mine  as 
reasonably  safe  to  work  in  as  is  practicable 
in  such  a  dangerous  vocation;  that  its  drill 
boss  failed  in  his  duty  in  making  the  prop- 
er inspection  and  search  for  "failed  holes" 
on  the  morning  of  the  disaster  \s  an  admit- 
ted fact  Whether  such  negligence  was  the 
proximate  cause  of  the  injury  the  court  prop- 
erly left  to  the  Jury  under  the  circumstanc- 
es of  this  case. 

2.  The  prayers  for  instruction  referred  to 
in  our  opinion  relate  exclusively  to  the  ques- 
tion of  contributory  negligence.  For  some 
reason,  which  is  not  apparent  to  us,  the 
learned  counsel  for  the  defendant  insist  that 
they  be  directed  to  the  first  issue,  and,  in 
refusing  to  so  apply  them,  we  think  his 
honor  was  correct 

[3]  Contributory  negligence,  under  our  stat- 
ute, is  a  matter  of  defense,  and  the  burden 
of  proof  is  placed  upon  the  defendant  to  es- 
tablish it  unless  it  is  proven  by  the  testimony 
offered  in  behalf  of  the  plaintiff.  The  al- 
legation of  contributory  negligence  in  this 
case  consists  in  an  averment  that  the  deceas- 
ed disobeyed  the  orders  of  his  superior,  and 
that  such  disobedience  was  the  proximate 
cause  of  his  death. 

[4]  In  Hicks  v.  Manufacturing  Co.,  138  N. 
C.  325,  60  S.  B.  705,  we  said  "This  entire 
matter  as  to  disobedience  of  orders  and  its 
effect  should  more  properly  be  submitted  un- 
der the  Issue  of  contributory  negligence 
where  the  burden  of  proof  can  be  placed  on 
the  defendant  as  required  by  the  statute  " 

[BJ  We  think,  however,  upon  the  second 
issue  his  honor  gave  the  defendant,  in  the 
matter  of  instructions,  all  that  it  was  en- 
titled to  when  he  instructed  the  Jury  in  these 
words:  "As  to  these  matters,  the  court 
charges  that  if  you  find  by  the  greater 
weight  of  the  evidence  that  the  plaintiff's  in- 
testate was  doing  his  work  subject  to  the 
orders  of  the  drill  foreman,  and  that  the 
drill  foreman  gave  him  instructions  not  to 
use  the  failed  hole  In  the  mine,  and  that  the 


iutestate,  in  violation  of  the  orders  of  the 
drill  foreman,  drilled  into  a  failed  hole  which 
was  charged  with  dynamite  or  giant  powder, 
and  thereby  caused  the  dynamite  or  powder 
to  explode  and  kill  him,  and  that  he  would 
not  have  been  killed  except  for  such  dis- 
obedience of  orders,  you  will  in  that  event 
find  that  his  failure  to  obey  the  instructions 
given  was  the  proximate  cause  of  his  death, 
and  your  answer  to  the  second  issue  will  be 
*Yes.' " 

Upon  a  review  of  the  whole  record,  we 
find  no  error. 


ROWB  V.  CAMPBBLXi  et  aL 

(Supreme  Court  of  North  Carolina.    Nor.  27, 

1912.) 

Appkal  and  Ebrob  (f  773*)— Bbisfb— Neoks- 

BITT. 

Where  appellant  fails  to  file  a  printed  brief 
aa  required  by  rule  34  (66  S.  E.  ix),  the  ap- 
peal will  be  dismisBed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  8104,  3108-8110;  Dec. 
Dig.  f  773.»] 

Appeal  from  Superior  Court,  Catawba 
County;   Toushee,  Judge. 

Action  by  M.  A.  Rowe  against  S.  D.  Camp- 
bell and  another.  From  the  Judgment,  plain- 
tiff appeals.  On  motion  to  dismiss  appeaL 
Motion  allowed. 

C.  L.  Whitener,  of  Hickory,  and  Avery  & 
Ervin,  of  Morganton,  for  appellant  Coundll 
&  Yount,  of  Hickory,  for  appellees. 

PER  CURIAM.  The  defendant  moves  to 
dismiss  because  the  plaintiff  appellant  did 
not  file  printed  brief  as  required  by  rule  84 
(66  S.  E.  ix). 

Motion  allowed. 


a60  N.  C.  484) 

LUMMUS  V.  DAVIDSON  et  aL 

(Supreme  Court  of  North  Carolina.    Nov.  2S7, 

1912.) 

1.  EXECTTTION    (I  41*)— PBOPEETT  SUBJECT  TO 

Execution— TBusT  Estates. 

The  interest  of  a  beneficiary  nnder  an  ac- 
tive trust,  which  can  be  performed  only  by  a 
trustee  holding  the  legal  title,  cannot  be  sold 
under  execution,  since  an  equity  cannot  be  so 
sold  unless  the  sale  of  the  equity  can  draw  to  it 
the  legal  estate. 

[Ed.  Note.— For  other  cases,  see  BxecutioiL 
Cent  Dig.  K  49,  89-94;  Dec  Dig.  S  41.*] 

2.  Tbusts  (I  135*)— AonvB  Tbust  — What 

Constitutes. 

A  devise  of  real  estate  to  be  held  In  trust 
to  collect  the  rents  and  profits  and  pay  the 
same  to  a  third  person,  after  deducting  taxes 
and  the  expenses  of  necessary  repairs,  creates 
an  actiye  trust. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  I  178;    Dec  Dig.  f  135.*] 

Appeal  from  Superior  Court,  Mecklenburg 
County;   Justice,  Judge. 
Action  by  J.  L.  Lummus  against  Le  Boy 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Ke^-No.  Series  Jk  R^p'r  Index' 
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Davidson  and  others.    Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

This  is  an  action  to  recover  a  certain  tract 
of  land.  The  plaintiff  claims  to  be  the  own- 
er of  the  land  in  controversy  under  a  sale 
under  execution  against  Le  Roy  Davidson, 
who  derived  his  title  and  interest  under  the 
will  of  A.  B.  Davidson,  the  material  parts 
of  which  are  as  follows: 

"Item  4.  I  give  and  bequeath  to  my  fion, 
B.  It,  B.  Davidson,  all  my. interest  in  and  to 
a  certain  lot  and  house,  situate  in  the  city 
of  Charlotte,  and  commonly  called  the  'Bank 
Building/  and  be  known  also  as  No.  5  Bast 
Trade  street,  to  be  held  by  him  in  trust 
nevertheless  for  the  following  purposes,  to 
wit :  To  collect  the  rents  and  profits  arising 
therefrom  and  to  pay  the  same  over  to  my 
son,  Le  Roy  Davidson,  after  having  deduct- 
ed therefrom  the  ratable  part  of  the  taxes 
to  be  assessed  against  said  property,  as  well 
as  the  ratable  part  of  any  repairs  that  may 
have  been  made  said  realty  necessary  to 
preserve  the  property,  but  I  hereby  express- 
ly charge  the  real  estate  in  this  item  devised 
with  the  payment  of  any  mortgage  that  may 
be  upon  the  same  at  my  death  to  the  exoner- 
ation of  my  personal  estate." 

"Item  10.  I  wlU  and  direct  that  all  the 
residue  of  my  estate  be  converted  into  mon- 
ey by  my  executors  and  to  this  end  they 
are  hereby  authorized  and  empowered  to 
sell,  either  at  public  or  private  sale,  as  they 
deem  best,  for  this  purpose,  all  my  real  and 
personal  estate,  and  the  proceeds  arising 
therefrom,  together  with  the  collections  made 
by  them  upon  debts  owing  to  my  estate,  aft- 
er the  payment  of  my  debts  and  incidental 
expenses  of  administration,  they  shall  divide 
equally  among  my  children,  share  and  share 
alike,  living  at  the  date  of  the  execution  of 
this  wilL 

"Item  11.  I  hereby  name  and  appoint  B. 
L.  B.  Davidson,  and  my  friend,  Jno.  B.  Gates, 
executors  of  this  my  last  will  and  testa- 
ment." 

At  the  time  of  the  death  of  the  said  A 
B.  Davidson  on  the  4th  day  of  July,  1896, 
there  was  a  mortgage  upon  said  property 
to  secure  a  note  executed  by  him  in  the  sum 
of  $2,000,  which  mortgage  has  never  been 
canceled  and  the  debt  has  never  been  satis- 
fied. It  was  admitted  on  the  trial  that,  at 
the  time  of  the  death  of  A  B.  Davidson, 
the  rents  and  profits  from  his  one-half  of 
said  lot  were  less  than  $500  per  annum,  and 
out  of  said  rents  and  profits  the  interest  on 
the  mortgage  of  $2,000  and  the  taxes  on  the 
property  were  to  be  paid ;  the  plaintiff  far- 
ther admitted  that  the  mortgage  or  deed  of 
trust  for  $2,000  is  still  on  the  property,  and 
that  Le  Roy  Davidson,  at  the  time  of  the 
levy  and  sale  under  the  devise  in  the  will  of 
A  B.  Davidson,  received  the  net  rents  and 
profits  on  one-half  of  said  bank  lot  from  the 
trustee,  B.  L.  B.  Davidson,  who  was  in  pos- 
session. 


I  At  the  conclusion  of  the  evidence,  his  hon- 
or being  of  the  opinion  that  said  trust  estate 
is  not  liable  to  levy  and  sale  on  execution 
at  law,  rendered  Judgment  accordingly,  which 
is  set  out  in  the  record,  and  from  said  Judg- 
ment the  plaintiff  appealed  to  the  Supreme 
Court,  and  assigned  the  said  ruling  as  error. 

J.  W.  Hutchison,  of  Concord,  for  appellant 
Maxwell  &  Keerans,  of  Charlotte,  for  appti- 
lees. 

ALLBN,  J.  We  have  carefully  considered 
the  full  and  learned  brief  of  counsel  for  ap- 
pellant, supplemented,  as  it  was,  by  an  inter- 
esting oral  argument,  but  we  cannot  agree  to 
his  conclusions. 

[1]  Prior  to  the  act  of  1812,  no  equity 
could  be  sold  under  execution,  nor  can  an 
equity  be  sold  since  the  statute,  "unless  the 
sale  of  the  equity  can  draw  to  it  the  legal 
estate,  which  cannot  be  if  the  legal  estate 
is  hitched  to  some  other  equity,  because  then 
equal  forces  are  pulling  in  opposite  direc- 
tions." Tally  V.  Reid,  72  N.  C.  339;  Love 
V.  Smathers,  82  N.  C.  372 ;  Bverett  v.  Raby, 
104  N.  C.  480,  10  S.  B.  526,  17  Am.  St  Rep. 
685;  Gorrell  v.  Alspaugh,  120  N.  C.  367,  27 
S.  B.  85;  May  v.  Getty,  140  N.  C.  320,  53 
S.  B.  75w  It  follows,  therefore,  if  the  trusts 
created  by  the  will  of  A.  B.  Davidson  are 
active  trusts,  ind  It  is  necessary  for  the  trus- 
tee to  hold  the  legal  title  to  perform  them, 
that  the  title  or  interest  of  Le  Roy  Davidson 
cannot  draw  to  it  the  legal  estate  and  is  not 
subject  to  sale  under  execution. 

[2]  The  line  is  clearly  marked  between  a 
devise  or  conveyance  of  the  rents  and  profits 
to  a  person  directly,  and  the  case  of  sudi 
devise  or  conveyance  to  a  trustee  in  trust 
to  collect,  and  out  of  the  rents  to  pay  cer- 
tain amounts,  and  then  to  pay  the  balance 
to  such  person. 

The  first  class  is  considered  by  Justice 
Walker  in  Perry  v.  Hackney,  142  N.  a  372, 
55  S.  B.  291,  115  Am.  St  Rep.  741,  9  Ann. 
Cas.  244,  in  which  he  says:  "The  words  *all 
my  rents'  were  held  sufficient  to  pass  real 
estate;  for  it  was  said  to  be  according  to 
the  coDunon  phrase  and  usual  manner  of 
some  men  who  name  their  lands  by  their 
rents.  3  Gr.  Cruise  (2d  Bd.)  p.  229  (7 
Cruise,  176).  So  a  devise  of  the  'rents,  is- 
sues, and  income*  of  lands  was  held  to  pass 
the  land  itself.  Anderson  v.  Greble,  1  Ashm. 
(Pa.)  136.  A  person  having  let  several 
houses  and  lands  for  years^  rendering  sever- 
al rents,  devises  as  follows:  'As  concerning 
the  disposition  of  all  my  lands  and  tene- 
ments, I  bequeath  the  rents  of  D.  to  my  wife 
for  life,  remainder  over  in  tail.'  The  quech 
tion  being  whether,  by  this  devise,  the  re- 
versions passed  with  tiie  rents  of  the  lands, 
it  was  resolved  that  they  did,  as  that  was 
clearly  the  intention,  and  the  will  should 
be  construed  according  to  the  intent  to  be 
gathered  from  its  words.  Kerry  v.  Derrick, 
Crokes  Jac  104;  Allan  ▼•  Backhouse,  2  Yes. 
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&  B.  74.  A  deYlse  of  the  income  of  land 
was  held  to  be  in  effect  a  devise  of  the  land 
(Reed  ▼.  Reed,  9  Mass.  872) ;  so  a  devise 
of  the  'rents,  profits,  and  residue'  of  the 
testator's  estate  received  a  like  construction. 
Den  V.  Drew,  14  N.  J.  Law,  68.  In  Parker 
V.  Plummer,  Gro.  Eliz.  190,  a  devise  in  the 
following  words,  'I  will  that  my  wife  shall 
have  half  the  issues  and  profits  of  the  land 
during  her  life,'  the  question  being  whether 
she  had  any  interest  in  the  premises  or 
was  only  entitled  to  have  an  account  of 
rents,  it  was  determined  that  she  had  aa 
estate,  'for  to  have  the  issues  and  profits 
and  the  land  were  all  one,'  and  the  same 
was  held  with  respect  to  a  devise  of  a  *moie- 
ty  of  the  rents,  issues,  and  profits  of  my 
estate';  the  words  being  equivalent  to  a 
devise  of  the  estate  in  fee.  Stewart  ▼•  Gar- 
nett,  3  Sim.  39&" 

As  to  the  second  class  it  is  said  in  Tied- 
man  on  Real  Property,  |  494:  **  Where  a  spe- 
cial duty  is  to  be  performed  by  the  trustee  in 
respect  to  the  estate,  such  as  to  collect  the 
rents  and  profits,  to  sell  the  estate,  etc.,  the 
trust  is  called  'active.'  It  is  the  duty  which 
prevents  the  operation  of  the  statute,  for  the 
trustee  must  have  the  legal  estate  in  order 
to  perform  his  duties."  And  in  Lewin  on 
Trusts,  VOL  1,  p.  210:  "Special  trusts  are  not 
within  the  purview  of  the  act  of  Henry  the 
Eighth,  and  therefore,  if  any  agency  be  im- 
posed on  the  trustee,  as  by  a  limitation  to 
A.  and  his  heirs,  upon  trust  to  pay  the  rents, 
or  to  convey  the  estate,  or  if  any  control  is 
to  be  exercised,  or  duty  is  to  be  performed, 
as  in  the  case  of  a  trust  to  apply  the  rents 
to  a  person's  maintenance,  or  in  making  re- 
pairs, or  to  preserve  contingent  remainders, 
and  a  fortiori  if  to  raise  a  sum  of  money,  or 
to  dispose  of  by  sale;  in  all  these  cases,  as 
the  trust  is  of  a  special  character,  the  opera- 
tion of  the  statute  of  uses  is  effectually  ex- 
cluded'*— both  of  which  are  cited  with  ap- 
proval in  Perkins  v.  Brinkley,  133  N.  G.  158, 
45  S.  E.  541. 

Many  authorities  might  be  quoted  in  sui>- 
port  of  this  doctrine,  but  we  will  do  no  more 
than  quote  the  full  and  accurate  statement 
in  Underbill  on  Wills,  i  773:  "Active  uses 
are  not  executed  by  the  statute.  All  uses  and 
trusts  are,  irrespective  of  any  statute,  either 
active  or  passive  in  their  nature.  Where  the 
feoffee  to  use  has  any  active  duty  to  per- 
form, the  use  is  active,  and  it  is  not  executed 
by  the  statute  of  uses.  If  the  feoffee  to  use 
were  by  the  feoffor  directed  to  pay  the  net 
Income  and  profits  of  land  to  A.  after  pay- 
ing and  deducting  taxes,  rates,  and  repairs, 
or  if  he  were  directed  to  apply  the  rents  and 
profits  to  the  support  or  to  the  maintenance 
and  education  of  the  beneficiary,  or  if  he  is 
to  receive  and  pay  the  rents  to  A.,  or  if  he 
is  to  pay  annuities  out  of  the  income,  or  to 
lease  property  and  collect  and  pay  over  the 
rents  of  the  same,  or  to  accumulate  profits 


and  income,  or  if  he  is  merely  to  keep  the 
property  in  repair,  the  use,  or,  In  modern  lan- 
guage, the  trust,  is  an  active  one,  and  it  will 
not  be  executed  by  the  statute  of  uses.  In 
other  words,  where  any  control  Is  to  be  ex- 
ercised or  any  duty  is  to  be  performed  by  the 
trustee,  however  slight  it  may  be,  or  where 
the  trustee  is  empowered  to  exercise  a  dis- 
cretion in  the  management  of  the  fund,  either 
as  regards  its  investment  or  the  expenditure 
of  the  income,  the  trust  is  active.  S\>r,  in- 
asmuch as  it  will  be  impossible  for  the  feof- 
fee or  trustee  to  perform  the  duties  imposed 
upon  him  unless  he  is  permitted  to  retain  the 
legal  estate  in  him,  it  will  be  conclusively 
presumed  that  the  feoffor  meant  that  he 
should  hold  It  Equity  will  not  permit  the 
legal  title  to  be  transferred  to  the  beneficiary 
under  the  statute  of  uses  against  the  plain 
intention  of  the  creator  of  the  use  or  trust 
that  he  should  have  only  an  equitable  inter- 
est And  as  the  statute  of  uses  also  provided 
that  the  cestui  que  use,  as  soon  as  the  use 
was  executed,  should  stand  seised  in  the 
same  'quality,  manner,  form,  and  condition' 
as  he  had  in  the  equitable  interest,  and  as  he 
had  only  the  right  to  receive  the  net  income^ 
It  is  clear  that  the  statute  had  no  application 
to  an  active  trust  or  use,  for  no  person  can 
be  a  trustee  for  himself." 

The  provisions  of  the  will  before  us  meet 
all  the  requirements  of  an  active  trust  The 
land  is  devised  to  a  trustee,  and  he  is  requir- 
ed to  collect  the  rents  and  profits  and  pay 
the  ratable  part  of  the  taxes  and  repairs* 
subject  to  the  rights  of  the  mortgagee,  and  to 
pay  any  balance  to  Le  Roy  Davidson.  Ac- 
tive duties  are  imposed,  in  the  performance 
of  which  it  is  necessary  for  him  to  hold  the 
legal  title. 

We  are  therefore  of  opinion  that  the  plain- 
tiff acquired  no  title  under  the  execution  sale» 

No  error. 

(leO  N.  C.  4S8) 

G.  OBBR  ft  SONS  GO.  v.  KATZBNSTBIN. 

(Supreme  Gourt  of  North  Garolina.     Nov.  27. 

1912.) 

1,  GOBPOBATTONS  (|  657*)— FOBEIOW  GOBPOBA- 

TioNs — Sales— KsoovEBT  of  Price— Stat- 
utes. 

A  foreign  corporation's  contract  of  sale  is 
not  invalidated,  nor  its  right  to  recover  the 
price  lost,  by  its  failure  to  file  papers,  as  re- 
quired by  Revisal  1905,  f  1194,  before  being 
permitted  to  do  business  In  the  state;  the  stat- 
ute merely  imposing  a  penalty  of  $509  for  such 
failure. 

[Ed.  Note. — ^For  other  cases,  see  Gorporations* 
Gent  Dig.  If  2536-2543.  2550,  2552-2554 ;  Dee. 
Dig.  f  657.*] 

2.  B)vn>BNCE  ($  442*)  —  Pabol  BhfiDBNOfr- 

Wbittbk  GOlNTBACTS. 

While  a  written  contract  may  not  be  con- 
tradicted by  a  parol  contemporaneous  contract, 
the  oral  part  may  be  proved  if  the  contract  is 
not  entirely  in  writini^. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  U  1874^1899 ;    Dec  Diir.  {  442.*1 


•For  other  cssei  see  utme  topic  and  section  NUMBER  in  Dee,  Dig.  a  Am.  Dig.  Kej-No.  Series  a  Rep'r  Indexes 
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8.  Salss  (i  81*)— Tnis  or  Shifiobst— Im- 
plied Undebstandinq. 

On  sale  of  merchandise,  there  is  an  implied 
nnderstanding  that  it  will  be  shipped  in  reason- 
able and  apt  time. 

[Ed.  Note.— For  other  caseR,  see  Sales,  Cent 
Dig.  {§  217-223 ;   Dec  Dig.  f  81.»] 

4.  Sales  (8  418*)  ^  Breach  or  ComsAcr— 

Dauaoss. 

The  option  given  the  seller,  by  a  contract  to 
sell  fertilizer,  to  cancel  the  order  having  been 
exercised,  the  buyer  can  recover  only  snch  dam- 
ages as  he  had  sustained  before  notice  of  can- 
cellation, and  not  for  diminution  in  his  crop 
because  of  lack  of  fertilizer,  even  If  it  was  too 
late  to  obtain  other  fertilizer. 

[£2d.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  f  i  1174-1201 ;  Dec  Dig.  {  4ia»] 

G.  Sales    (i   418*)— Bbbaoh   ov   Contbaoi>* 

Damages. 

Though  a  contract  for  sale  of  fertilizer  for 
the  purchaser's  land  gives  the  seller  the  option 
to  cancel  the  order,  damages  sustained  by  the 
buyer  before  exercise  of  the  option,  as  expense 
of  preparing  the  land  for  the  crops,  useless  be- 
cause of  lack  of  ferttlicer,  are  recoverable 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  ft  1174-1201 ;   Dec  Dig.  |  4ia»l 

0.  Sales  (i  418*)  —  Bbbaoh  ov  CozvTBAOtr- 

Damages. 

Though  a  contract  for  sale  of  fertilizer  for 
resale  gives  the  seller  the  option  to  cancel  the 
order,  damages  for  loss  of  profits  on  such  part 
thereof  as  the  buyer  has,  before  exercise  of  the 
option,  contracted  to  resell  are  recoverable,  in 
the  absence  of  evidence  that  the  buyer  could 
have  obtained,  and  his  customers  would  have 
taken,  any  other  brand. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  U  1174-1201;   Dec  Dig.  i  418.*] 

Appeal  from  Superior  Court,  Warren  Coun- 
ty; Cline,  Judge. 

Action  by  Q.  Ober  &  Sons  Company  against 
Alex.  Katzenstein.  From  tbe  judgment,  botb 
parties  appeal.    AffirmedL 

Tasker  Polk,  of  Warrenton,  and  A.  O.  Zol- 
Ucoffer,  of  Henderson,  for  plaintiff.  J.  H. 
Kerr  and  Charles  J.  Katzenstein,  both  of 
New  York  City,  for  defendant 

Defendant's  Appeal. 

CLARK,  C.  J.  [1]  This  action  was  brought 
to  recover  a  balance  due  for  the  purchase 
of  fertilizers.  Rev.  i  1194,  requires  every 
foreign  corporation,  excepting  railroad,  bank- 
ing, insurance,  express,  and  telegraph  com- 
panies, before  being  permitted  to  do  busi- 
ness in  this  state,  to  domesticate  by  filing  In 
the  office  of  the  Secretary  of  State  a  copy  of 
its  charter  and  complying  with  certain  regu- 
lations, and  imposes  a  penalty  of  $500  for 
failure  to  observe  the  terms  of  that  section. 
The  plaintiff  demurred  to  section  12  of  de- 
fendant's answer,  in  which  he  pleaded  that 
the  plaintiff  could  not  recover,  because  it  had 
not  complfed  with  the  requirements  of  Rev. 
f  lld4,  and  was  doing  business  in  this  state 
illegally.  The  demurrer  was  properly  sus- 
tained. For  its  failure  to  comply  with  the 
provision  of  the  statute,  the  plaintiff  com- 
pany is  liable  to  an  action  by  the  Attorney 
General   for   the  penalty  provided   by  this 


section.  But  the  statute  does  not  invalidate 
either  the  express  contract  made  between  the 
plaintiff  and  the  defendant  or,  indeed,  the 
implied  contract  raised  by  the  receipt  of  the 
goods  of  the  former  by  the  defendant  This 
point  has  been  recently  adjudicated.  Tobac- 
co Co.  V.  Tobacco  Co.,  144  N.  O.  352,  57  S. 
E.  6.  If  the  state,  in  addition  to  the  penal- 
ty, had  desired  to  render  invalid  the  con- 
tract, and  to  deny  a  recovery  thereon,  it 
would  have  so  enacted,  as  it  has  done  in  re- 
gard to  gambling  and  other  illegal  con- 
tracts.   Rev.  §{  1687t  1689. 

[2,  S]  It  is  true  that  a  contemporaneous 
parol  agreement  cannot  be  admitted  to  vary, 
alter,  or  contradict  a  written  agreement,  yet 
that  when  the  contract  is  not  entirely  In 
writing  the  oral  part  can  be  proven  by  pa- 
rol, subject  to  the  above  rule.  In  this  case 
the  controversy  whether  there  was  a  parol 
agreement  with  the  agent  that  the  goods 
should  be  shipped  promptly  is  immaterial; 
for  there  was,  of  course,  an  implied  under- 
standing that  they  were  to  be  shipped  in  rea- 
sonable and  apt  tinie.  Nor  Is  it  material 
whether  there  was  a  parol  contract  to  pay  a 
larger  commission,  if  as  much  as  600  tons 
were  sold  by  the  defendant ;  for,  in  fact,  that 
numher  of  tons  was  not  sold  by  him,  and 
there  is  no  claim  in  this  action  for  the  high- 
er commission. 

[4]  The  court  properly  held  that  the  de- 
fendant was  not  entitled  to  recover  by  way 
of  counterclaim  any  damages  that  he  might 
liave  sustained  by  reason  of  his  inability  to 
gft  fertilizers  to  plant  his  11  acres  of  to- 
bacco land.  It  is  true  that  where  a  farmer 
contracts  for  the  purchase  of  fertilizers,  and 
the  vendor,  though  knowing  that  it  is  for 
the  purchaser's  crop,  fails  to. deliver,  and  the 
vendee,  because  of  the  lateness  of  the  sea- 
son, is  unable  to  procure  it  ehiewhere  in  time, 
so  that  thereby  the  yield  of  his  crop  1b  lessen- 
ed,  he  is  entitled  to  recover  damages  thus 
sustained.  Herring  v.  Armwood,  130  N.  C. 
177,  41  S.  E.  96,  57  li.  R.  A.  958;  Spencer  v. 
HamUton,  113  N.  O.  49,  18  S.  E.  167,  87  Am. 
St  Rep.  611;  Sutherland,  Damages,  H  664, 
667.  On  this  point  the  plaintiff  relies  upon 
Carson  v.  Bunting,  154  N.  a  532,  70  S.  EI 
923,  and  Fertilizer  Works  v.  McLawhom, 
158  N.  a  374,  73  S.  E.  883,  but  in  the  first 
case  the  court  held  that  the  purchaser  could 
not  recover  damages  for  failure  to  receive  the 
fertilizers,  because  the  purchaser  ''did  not 
allege  that  he  could  not  have  bought  other 
fertilizers  to  have  made  good  the  deficiency, 
but  admitted  in  his  evidence  that  he  could 
have  done  so."  In  the  latter  case  the  action 
was  to  recover,  not  for  a  shortage  in  the 
quantity,  but  for  defect  in  the  quality,  and 
the  court  held  that  the  best  evidence  of  such 
defective  quality  could  be  found  in  the  anal- 
ysis which  had  been  made  for  the  purchaser 
at  the  time  by  the  Agricultural  Department, 
and  not  by  comparison  of  the  soils  and  crops 
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of  the  adjacent  lands ;  and  that  the  purchas- 
er, having  notice  by  snch  analysis  then  made, 
should  have  bought  the  deficient  material,  as 
he  had  time  to  do. 

Notwithstanding  the  above  principles  of 
law,  the  defendant  is  not  entitled  to  recover, 
because  In  his  contract  with  the  plaintiff  he 
agreed  that  the  plaintiff  could,  at  its  option, 
cancel  the  order  If  It  saw  fit  Therefore  the 
defendant  was  entitled  to  recover  only  the 
damages  he  had  sustained  up  to  the  time  he 
had  notice  that  the  plaintiff  declined  to  fill 
his  order,  to  wit,  for  the  cost  of  preparing 
the  plant  bed,  and  for  the  higher  priced  la- 
bor employed  and  held  in  readiness;  and  for 
these  two  items  the  defendant  was  awarded 
damages,  as  will  appear  In  the  "plaintiff's  ap- 
peal'' in  this  case.  Besides,  it  Is  reasonably 
clear  that  the  defendant  had  time  to  have 
purchased  fertilizers,  though  not  of  this 
brand,  in  time  to  proceed  with  his  crop. 

No  error. 

Plaintiff's  Appeal. 

The  plaintiff  appealed  because  the  defend- 
ant was  allowed  to  show  in  evidence  that 
under  his  contract  with  the  plaintiff  he  had 
sold  to  his  customers  88  tons  of  fertilizers 
at  a  profit  of  $2.25  per  ton  which  the  plain- 
tiff had  failbd  to  ship.  And  also  to  show 
that  he  had  prepared  two  plant  beds  at  a 
cost  of  $60,  and  was  unable  to  use  them  for 
that  purpose  because  of  failure  to  receive  the 
guano  and  thirdly  because  the  defendant  was 
permitted  to  show  that  the  higher  labor  which 
he  had  retained  for  use  on  the  tobacco  farm 
up  to  the  time  he  had  to  discharge  them  on 
account  of  failure  to  receive  his  fertilizers 
had  entailed  the  loss  of  $117. 

[B]  As  we  have  already  stated  in  the  de- 
fendant's appeal,  the  defendant  was  enti- 
tled to  recover  the  last  two  items  because  this 
loss  had  already  accrued  at  the  time  he  re- 
ceived notice  that  the  fertilizers  would  not 
be  shipped.  But  the  defendant  could  not  recov- 
er for  the  loss  of  the  Increased  crop  he  would 
have  made  because  under  the  contract  the 
plaintiff  had  the  right  to  cancel  any  order. 
Had  the  plaintiff  given  notice  sooner  the  de- 
fendant's loss  would  have  been  less.  The 
plaintiff  was  liable  for  the  loss  up  to  the 
time  of  the  notice  that  he  would  exercise 
the  option  not  to  ship. 

[8]  For  the  same  reason,  on  the  first  Item 
the  defendant  having  already  contracted  to 
sell  this  particular  brand  of  fertilizer  as 
agent,  at  the  profit  named,  when  the  plaintiff 
after  having  booked  the  order  exercised  the 
option  not  to  ship,  the  defendant  could  not 
get  that  brand  of  fertilizer  elsewhere  and 
there  is  no  evidence  that  the  parties  to  whom 
the  defendant  had  contracted  to  sell  would 
have  taken  any  other  brand.  Besides  the 
presumption  is  that  the  other  fertilizer  com- 
panies already  had  agents  to  sell  their  fer^ 
tillzers.     If  it  were  otherwise,  the  plaintiff 


could  have  shown  these  facts  In  mitigation 
of  damages  but  did  not  offer  to  do  so. 
No  error. 

(100  N.  C.  615) 

BURROUGHS  v.  BURROUGHS. 

(Supreme  Ck>art  of  NortlL  Carolina.     Nov.  23, 

1912.) 

1.  DiVOBGE  (f  148*)  —  iNSTBUOnONS  —  Evi- 
nSNCK  OF  Adultbbt. 

An  instruction  in  a  divorce  case  that  the 
evidence  to  prove  adultery  may  be  direct  or 
circumstantial,  and  that  the  burden  was  on  the 
plaintiff  to  convince  the  jur^  by  evidence  that 
adultery  was  actually  committed,  being  simply 
a  statement  that  circumstantial  evidence  would 
be  sufficient  to  establish  adultery  if  it  convinced 
the  jury  by  a  preponderance  of  the  evidence, 
was  not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  ii  494,  495 ;   Dec  Dig.  |  148.*] 

2.  DivoBOB  ({  148*)  —  IifSTBUcnoN  —  Evi- 

DENGS  OF  ADULIXRT. 

It  was  error  to  instruct  in  a  divorce  case 
that  if  an  adulterous  disposition  on  the  part 
of  the  defendant  and  the  alleged  paramour  is 
shown,  and  there  was  an  opportunity  for  them 
to  commit  the  offense,  these  facts  are  sufficient 
to  establish  adultery. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  f{  494,  495;   Dec  Dig.  {  14&*] 

3.  TbIAL    (f    295*)— INSTBUCTIONS— CONSTBUC- 
TION. 

Each  portion  of  the  court's  charge  must  be 
construed  with  reference  to  what  precedes  and 
follows  It. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  703-717 ;   Dec.  Dig.  |  295.*] 

Appeal  from  Superior  Court,  Durham 
County. 

Suit  for  divorce  by  J.  E.  Burroughs  against 
Kate  Burroughs.  From  a  Judgment  for  plain* 
tiff,  defendant  apeals.    ESrror. 

Manning  &  Everett,  of  Durham,  for  ap- 
pellant Bryant  &  Brogden,  of  Durham,  for 
appellee. 

CLARK,  C.  J.  [1]  The  court  charged: 
"Evidence  to  prove  adultery  may  be  direct 
as  where  the  parties  are  seen  in  the  act,  or 
it  may  be  indirect  or  circumstantial,  and  the 
charge  of  adultery  may  be  sufficiently  prov- 
ed by  evidence  of  circumstances  leading  to 
an  inference  of  guilt  •  •  *  These  facts 
and  circumstances  must  lead  your  minds  to 
the  conviction  of  the  truth;  that  is,  the 
plaintiff  must  lead  your  minds  to  the  con- 
clusion that  adultery  was  actually  committed 
before  you  would  be  warranted  in  answering 
the  third  issue,  *Yes.' "  We  find  no  error  in 
the  above  instruction.  In  fitate  y.  Rinehart, 
106  N.  C.  790,  11  B.  B^  618,  Davis,  J.,  says: 
''From  the  very  nature  of  the  offense,  it  is 
usually  proven  by  circumstances,  rarely  by 
positive  and  direct  evidence  of  Uie  adulter- 
ous act"— <dting  State  v.  Eliason,  91  N.  C. 
566;  State  v.  Poteet,  80  N.  Cw  23.  His  honor 
was  simply  telling  the  jury  that  circumstan- 
tial evidence  would  be  sufficient  to  establish 
adultery  tf   it  produced   conviction   in   the 
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minds  of  tbe  Jury  by  a  preponderance  of  the 
evidence.  He  had  already  charged  them, 
''Yon  must  not  only  find  that  Mrs.  Bur- 
roughs' conduct  was  indiscreet,  but  you  must 
go  further  than  that  and  find  more  than 
that,  more  than  that  she  smoked  and  drank 
and  associated  with  Mrs.  Carrigan  and  oth- 
ers, or  that  her  conduct  was  not  such  as  it 
ought  to  be,  but  you  must  be  satisfied  from 
the  evidence  and  its  greater  weight  that  she 
actually  had  illicit  sexual  intercourse  with 
Mr.  Galloway." 

[2]  His  honor,  however,  further  charged 
the  Jury,  "if  an  adulterous  disposition  on 
the  part  of  the  defendant  and  the  alleged 
paramour  is  shown,  and  it  appears  there 
was  an  opportunity  for  them  to  commit  the 
offense,  these  facts  are  sufilcient  to  estab- 
lish adultery.**  Taking  the  charge  as  a 
whole,  we  can  hardly  believe  that  the  learn- 
ed Judge  iutended  to  express  an  opinion  that 
an  adulterous  disposition  and  a  convenient 
opportunity  was  sufficient  evidence  to  estab- 
lish adultery.  But  his  language  enunciates 
that  proposition,  and  we  do  not  think  that 
it  can  be  sustained. 

[31  It  is  true,  as  Walker,  J.,  well  says  in 
Komegay  v.  Railroad,  154  N.  G.  392,  70  S. 
E.  732:  "We  are  not  permitted  to  select 
detached  portions  of  the  charge,  even  if  in 
themselves  subject  to  criticism,  and  assign 
errors  as  to  them,  when,  if  considered  with 
the  other  portions  of  the  charge,  they  are 
readily  explained  and  the  charge  in  its  en- 
tirety appears  to  be  correct  Each  portion 
of  the  charge  must  be  construed  with  refer- 
ence to  what  precedes  and  follows  it*' — cit- 
ing State  V.  Lewis,  154  N.  G.  634,  70  8.  B. 
619.  But  the  paragraph  above  quoted  is  so 
calculated,  though  not  so  intended,  to  mis- 
lead the  Jury  that  we  cannot  feel  sure  that 
it  was  not  misunderstood  and  may  not  have 
affected  their   verdict 

£*rror. 

BROWN,  J.  (concurring).  I  concur  In  the 
opinion  of  the  court  in  this  case.  Upon  the 
finding  of  the  Jury  on  the  third  issue,  tbe 
defendant  has  been  convicted  of  adultery 
with  A.  8.  Galloway  upon  purely  circum- 
stantial evidence.  I  admit  that  the  evidence 
is  sufficient  in  its  probative  force  to  Justify 
the  court  in  submitting  it  to  the  Jury,  but 
I  am  of  opinion  that  his  honor's  charge, 
however  unintentional  on  his  part,  was  an 
invasion  of  the  province  of  the  Jury,  and  al- 
so gave  to  the  evidence  an  effect  which  the 
law  does  not  Justify.  His  honor  instructed 
the  Jury  that,  where  an  adulterous  disposi- 
tion on  the  part  of  the  defendant  and  her 
alleged  paramour  is  shown,  and  it  appears 
that  there  was  an  opportunity  for  them 
to  commit  the  offense,  these  facts  alone 
are  sufficient  to  establish  adultery.  His 
honor  further  instructed  the  Jury  'that  stol- 
en interviews,  clandestine  arrangements  to 
bring  about  an  available  opportimity,  taken 


with  other  drcumstanceB,  proving  that  op- 
portunity was  actually  afforded,  may  con- 
clusively establish  guilt"  I  am  convinced 
that  if  this  language  was  used  in  respect  to 
circumstantial  evidence  in  the  trial  of  a 
capital  felony  that  no  court  would  hesitate 
in  granting  a  new  trial.  This  woman's  hon- 
or, I  have  no  doubt  is  as  dear  to  her  as  life 
itself,  and  I  think  the  rules  of  law  should 
be  adhered  to  with  as  much  strictness  as  if 
life  itself  were  at  stake. 

There  is  no  evidence  whatever  in  this  rec- 
ord of  an  eyewitness  to  the  fact  of  adultery 
or  to  any  combination  of  facts  from  which 
adultery  must  necessarily  be  inferred  or 
even  presumed.  The  whole  testimony  it- 
self is  composed  of  suspicious  circumstanc- 
es from  which,  in  my  judgment,  a  Jury  may 
or  may  not  infer  the  fact  that  the  defendant 
committed  adultery  with  her  alleged  para- 
mour. But  these  facts  and  circumstances  do 
not  show  conclusively  that  she  did  so,  and, 
while  they  may  be  sufficient  in  themselves 
to  Justify  a  jury  in  arriving  at  such  con- 
clusion, the  Jurors  were  at  full  liberty  to 
reject  any  such  inference.  Circumstantial 
evidence  is  that  which  only  tends  to  estab- 
lish the  issue  by  proof  of  the  various  facts 
sustaining  by  their  consistency  the  hypothe- 
sis claimed.  Wills,  Circumstantial  Evidence, 
p.  15.  '<!ircumstances  generally,  but  not 
necessarily,  lead  to  particular  inferences; 
for  the  facts  may  be  indisputable,  and  yet 
their  relation  to  the  principal  fact  may  be 
only  apparent  and  not  real."  Wills,  p.  17; 
Starkie,  SMdence,  839.  In  Lord  Stowell's 
celebrated  Judgment  in  Loveden  v.  Loveden, 
4  Eng.  Ecc.  R.  461,  the  fundamental  rule 
is  recognized  that  it  la  not  necessary  to 
prove  the  direct  fact  of  adultery  by  positive 
affirmative  evidence,  because,  if  that  were 
so,  there  Is  not  one  case  in  a  hundred  in 
which  such  proof  would  be  attainable,  as  it 
is  very  rare  that  parties  are  surprised  in 
the  direct  act  of  adultery.  His  lordship 
sajrs  that  the  fact  may  be  inferred  from  cir- 
cumstances that  lead  to  it  by  a  fair  infer- 
ence as  a  necessary  conclusion.  What  those 
circumstances  are  cannot  be  laid  down  by 
any  universal  rule.  He  says  that,  "The  only 
general  rule  that  can  be  laid  down  upon  the 
subject  is  that  the  circumstances  must  be 
such  as  would  lead  the  guarded  discretion 
of  a  reasonable  and  Just  man  to  the  con- 
clusion, for  it  is  not  to  lead  .a  harsh  and  in- 
temperate Judgment  moving  upon  appearanc- 
es that  are  equally  capable  of  two  interpre- 
tations." When  facts  and  circumstances  in- 
troduced in  evidence  fairly  and  reasonably 
lead  to  the  conclusion  that  the  act  has  be^i 
committed,  the  Jury  may  find  the  charge 
sustained.  O'Brien  v.  O'Brien  (N.  J.  Ch.) 
30  AU.  875. 

Under  our  system  it  is  for  the  Jury,  and 
not  for  the  court,  to  say  when  circumstanc- 
es are  sufficient  to  establish  a  necessary 
fact    Wherever  the  evidence  is  circumstan- 
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Ual,  hlB  honor  has  no  right  to  tell  the  Jury 
that  certain  drcomstances  are  conclnsiye, 
or  any  given  fact  to  be  inferred  from  them. 
In  dealing  with  sach  evidence  we  do  not 
think  the  adjective  ''conclusive"  has  any 
authorized  place  In  a  Judge's  charge  to  a 
Jury.  It  is,  however,  inadvertently  used — 
an  intimation  or  expression  upon  the  weight 
of  the  evidence.  In  a  similar  case  to  this, 
the  Supreme  Court  of  Illinois  said:  "Adul- 
tery may  be  shown  by  proof  of  circumstances 
that  naturally  lead  the  mind  to  its  belief  by 
a  fair  inference  as  a  necessary  conclusion.*' 
And  again:  "Whether  this  evidence  was 
sufficient  to  establish  adultery  we  are  not 
called  upon  to  determine.  It  tended  to  es- 
tablish that  fact,  and  it  was  competent,  in 
connection  with  the  other  evidence,  for  the 
consideration  of  the  Jury.**  In  Withers  v. 
Love,  144  N.  a  187,  56  S.  B.  866,  this  court 
said:  "The  Legislature  has  wisely  provided 
that  no  Judge  in  charging  a  Jury  shall  inti- 
mate whether  a  fact  Is  fully  or  sufficiently 
proven;  it  being  the  true  office  and  province 
of  the  Jury  to  weigh  the  testimony  and  de- 
cide upon  its  adequacy  to  establish  any  Is- 
suable fact** 

In  addition  to  what  I  have  said  in  regard 
to  the  charge  of  the  learned  and  able  Judge 
who  tried  this  case,  I  also  am  of  opinion 
that  there  Is  no  sufficient  evidence  set  out 
in  this  record  of  stolen  Interviews  or  clandes- 
tine arrangements  to  bring  about  an  avail- 
able opportunity  to  commit  the  offense  with 
which  the  defendant  is  charged,  and  that 
there  is  nothing  for  this  instruction  to  rest 
upon  if  it  were  free  from  the  error  which 
I  have  already  pointed  out 

It  is  error  for  the  trial  Judge  to  embrace 
In  an  instruction  facts  not  supported  by  the 
evidence.  Jones  v.  Insurance  Co.,  163  N.  O. 
888,  69  S.  E.  266,  and  cases  dted. 

WALKBB,  J^  ooncnra  In  this  opinion. 


aw  N.  C.  571) 

liBNOm  DRUG  CO.  v.  TOWN  OP  LENOIR. 

(Supreme  Court  of  North  Carolina.     Nov.  27, 

1912.) 

1.  Municipal  Corporations  (|  966*)— Pow- 
ers OF  Taxation. 

A  town  derives  its  power  to  tax  from 
the  Legislature,  and  has  no  other  power  than 
granted  by  it. 

lEd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  2010-2013;  Dec 
Dig.  I  956.*] 

2.  JLiic£NBES  (i  6*)  —  Privilege  Tax— Pow- 
er OF  Municipality— •Trade." 

Charter  of  the  town  of  Lenoir  .  (Prlv. 
Laws  1900,  c.  87,  i  1)  provides  that,  in  ad- 
dition to  the  powers  hereinbefore  specially 
conferred,  the  town  shall  have  all  the  power 
incident  to  corporations  of  like  character  un- 
der the  general  laws  of  the  state.  Revisal 
1905,  f  2924,  confers  on  cities  and  towns  the 
power  of  annually  levying  the  tax  on  all 
trades,  professions,  etc.,  carried  on  within  the 
city,     neld,  that  the  town  was  empowered  to 


impose  a  Ucense  tax  of  $5  on  every  soda 
fountain  maintained  in  the  town;  ttke  busi- 
ness of  keeping  a  soda  fountain  beins  a 
"trade*'  as  that  term  is  used  in  the  act,  which 
means  any  employment  or  business  embarked 
in  for  gain  or  profit 

rEd.  Note.— For  other  cases,  see  License^ 
Cent  Dig.  H  5,  6,  19:    Dec.  Dig.  f  6.* 

For  other  definitions,  see  Words  and 
Phrases,   voL   8,   pp.    7087-7042.] 

3.  Courts  (§  120*)— Jurisdiction— Amount. 
An  action  brought  in  the  superior  court 
to  recover  $5  claimed  to  have  been  improper- 
ly collected  as  taxes  could  have  been  dis- 
missed for  want  of  jurisdiction  in  that  court 
because  of  the  amount  involved. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  ff  413-436;   Dec  Dig.  f  120.*1 

Appeal  from  Superior  Court,  Caldwell  Coun- 
ty; Cline,  Judge. 

Action  by  the  Lenoir  ^Drug  Company 
against  the  Town  of  Lenoir.  From  a  Judg> 
ment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

This  la  a  controversy  submitted  without 
action  upon  the  following^  statement  of  facts: 
*'(1)  The  plaintiffs  stated  in  the  caption  are 
partners,  trading  under  the  name  and  style 
of  Lenoir  Drug  Cbmpany,  and  said  copart- 
ners  are  residents  and  citizens  of  the  county 
and  state  aforesaid.  (2)  Defendant  town 
of  Lenoir  is  a  municipal  corporation,  creat- 
ed by  the  General  Assembly  of  North  Caro- 
lina, its  charter  being  diapter  37,  Private 
Laws  of  1909,  which  said  charter  contains 
certain  spedflc  powers  of  taxation,  which 
will  appear  by  reference  thereto.  ^)  It  Is 
agreed  that  under  chapter  46,  Public  Laws 
1911,  entitled  'An  act  to  raise  revenue,'  no 
license  or  privilege  tax  is  placed  upon  the 
owners  or  operators  of  a  soda  fountain.  (4) 
The  following  is  a  true  copy  of  all  the  ordi- 
nances of  the  town  relating  to  the  subject* 
matter  of  this  controversy,  to  wit:  *There 
shall  be  collected  annually  the  following  tax- 
es as  license  for  the  privil^e  of  carrying 
on  the  business  or  doing  the  act  named,  but 
nothing  herein  contained  shall  be  construed 
to  have  the  effect  of  relieving  the  person 
paying  the  license  taxes  from  the  ad  valorem 
taxation  provided  by  law.  The  license  is- 
sued under  this  section  shall  be  for  twelve 
months  from  the  date  of  the  Issuance  there- 
of. Such  license  shall  be  a  personal  privi- 
lege and  shall  not  be  transferable,  nor  any 
abatement  of  the  tax  allowed.  Such  license 
taxes  shall  be  payable  to  the  tax  collector  of 
the  town  and  shall  be  as  follows,  viz. :  "Sec. 
43.  On  every  soda  fountain,  |5.00.^*'  (5) 
The  plaintiff  drug  company  Is  the  owner  of 
and  engaged  in  operating  a  soda  fountain, 
and  was  such  owner  and  so  engaged  In  the 
operation  from  the  10th  day  of  September, 
1911,  to  this  date.  <6)  That  on  or  about  the 
10th  day  of  September,  1911,  the  tax  collect 
tor  of  said  town  made  demand  on  the  plain- 
tiff for  the  payment  of  license  tax  Imposed 
under  the  foregoing  ordinance  for  the  pe- 


•For  ouiar  cams  b—  same  topic  and  section  NUMBER  in  Doo.  Dig.  ft  Am.  Dig.  Kej-Ro.  Series  ft  Rop'r  IndozM 
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rlod  of  12  months,  beginning  September  10, 
1911;  that  such  demand  was  at  that  time 
refused,  but  on  the  28th  day  of  May,  1912, 
plaintiff  paid  such  license  tax  of  %5  under 
written  protest,  as  required  by  statute,  in- 
sisting that,  at  the  time  of  such  payment, 
such  tax  was  Illegal,  upon  the  grounds  that 
by  the  charter  of  the  said  town  of  Lenoir, 
the  said  town  could  only  lawfully  collect 
license  or  privilege  taxes  upon  such  subjects, 
or  privileges,  or  persons  as  were  actually 
named  in  the  Revenue  Acts  of  the  General 
Assembly  in  force  at  the  time  of  the  collec- 
tion of  said  tax,  and  which  were  permitted 
to  be  collected  by  towns  by  such  Revenue 
Acts.  (7)  The  town  of  Lenoir  insists  that 
it  is  allowed  to  collect  taxes  on  all  privileges 
and  subjects  within  the  corporate  limits, 
and  on  all  itinerant  or  resident  persons  ply- 
ing any  trade,  profession,  or  calling  which 
is  liable  for  taxation  for  state  and  county 
purposes,  unless  prohibited  by  the  general 
law  of  the  state.  That  the  collection  of  the 
tax  aforesaid  is  not  prohibited  by  the  gen- 
eral law  of  the  state,  and  that  the  imposi- 
tion and  collection  of  the  tax  aforesaid  is 
permitted  and  permissible  under  the  general 
law  of  the  state,  and  the  town  is  not  re- 
stricted to  the  collection  of  license  and  priv- 
ilege taxes  which  are  specifically  named  in 
the  Revenue  Act  If,  upon  the  foregoing 
statement,  the  said  tax  shall  be  adjudged 
to  be  a  valid  one,  judgment  shall  be  entered 
In  favor  of  th0  defendant  for  the  costs  here- 
of. If  the  court  shall  be  of  the  opinion  that 
Bxidi  tax  is  invalid,  then  judgment  shall  be 
rendered  against  said  town  for  the  sum  of 
16  and  the  costs  hereof" 

His  honor  held  that  the  tax  was  legal, 
and  rendered  judgment  against  the  plaintiff, 
who  excepted  and  appealed. 

J.  W.  Whisnant,  of  Lenoir,  for  appellant 
Mark  Squires,  of  Lenoir,  for  appellee. 

ALLE2N,  J.  [1]  It  is  true,  as  contended 
by  the  plaintiff,  that  the  defendant  derives 
its  power  to  tax  from  legislative  authority, 
and,  if  it  has  not  been  conferred,  it  does  not 
exist  State  v.  Bean,  91  N.  G.  554;  Win- 
ston V.  Taylor,  99  N.  C.  211,  6  S.  B.  114. 

[2]  We  must  look,  then,  to  the  charter  of 
the  defendant  (chapter  37,  Private  Laws 
1999),  and  we  find  there  that  certain  powers 
as  to  taxation  are  specifically  enumerated  in 
section  8,  and  it  Is  further  provided,  in  sec- 
tion 1,  that  the  defendant  "in  addition  to 
the  powers  and  privileges  hereafter  specially 
conferred,  shall  have  all  the  power  incident 
and  usual  to  corporations  of  like  character 
nnder  the  general  laws  of  the  state/'  Chap- 
ter 73  of  the  Revisal  is  devoted  to  cities  and 
towns,  and  section  2924  confers  the  power 
on  them  to  "annually  levy  a  tax  on  all 
trades,  professions,  and  franchises  carried 
on  or  enjoyed  within  the  city,  unless  oth- 


erwise provided  by  law,**  and  the  word 
"trade,"  as  used  in  acts  to  raise  revenue,  is 
defined  to  be  "any  employment  or  business 
embarked  in  for  gain  or  profit"  State  v. 
Worth,  116  N.  Q.  1010,  21  S.  E.  205.  We 
are  therefore  of  opinion  that  as  the  business 
of  the  plaintiffs  is  embraced  in  the  term 
"trades,"  and  as  the  general  law,  which  is 
substantially  incorporated  in  the  charter  of 
the  defendant,  confers  the  power  to  lay  an 
annual  tax  on  "trades,**  the  plaintiffs  are 
not  entitled  to  recover. 

[3]  The  action  might  also  have  been  dis- 
missed for  want  of  jurisdiction,  as  it  was 
brought  in  the  superior  court  and  the  sum 
demanded  is  $6.  The  section  of  the  Revisal 
which  permits  the  submission  of  a  contro- 
versy without  action  (section  803)  says  it 
may  be  submitted  "to  any  court  which  would 
have  jurisdiction  if  an  action  liad  been 
brought" 

Affirmed* 


(160  N.  C.  &74) 

SMITH  V.  AMERICAN  BONDING  COi 

(Supreme  Court  of  North  Carolina.     Nov.  27, 

19120 

1.  LnnTATioN  or  AonoNs  (i  47*>— Attach- 

IffBNT— JUDOMBNT  FOB  DSFKNDANT. 

Limitations  do  not  run  upon  a  cause  of 
action  against  the  surety  for  a  wrongful  attach- 
ment until  the  Judgment  in  that  suit  is  rendered 
for  tlie  defendant  which  ii  the  condition  au- 
thorizing suit  uDon  the  undertaldng,  under  Re- 
visal 1905,  i  763. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  IHg.  H  254-258;  Dec.  Dig.  { 
i7.*] 

2.  AiTAOHifSNT  (I  861*)— WaowaruL  AttaoA- 
ifSNT — ^Action  oh  Bond — Damaqbs. 

In  an  action  on  a  bond  for  damages  for 
wrongful  attachment  money  paid  for  procuring 
an  undertaking  given  for  toe  release  of  the  at- 
tached proper^,  in  the  absence  of  evidence  that 
it  was  excessiTe,  was  properly  allowed. 

[Ed.  Note.-r-For  other  cases,  see  Attachment 
Cent  Dig.  {{  1290-1803 ;  Dec.  Dig.  {  351.*] 

3.  Costs  (|  169*)— -Attachhent— Rslbasb. 

Money  paid  by  defendant  for  procuring  an 
undertaking  given  by  him  to  release  attached 
property  cannot  be  taxed  as  costs. 

TEid.  Note.— For  other  cases,  see  Costs,  Cent 
DiV  II  653,  657,  658,  663,  759;    Dec.  Dig.  | 

4.  Attaohvxnt  (I  351*)— JuDGMEirr  fob  Dx- 

FEN  DA  NT — DAMAGES. 

Damages  cannot  be  allowed  for  railroad 
fare,  berth  and  board,  and  time  paid  by  one  on  a 
trip  to  attend  to  the  release  of  wrongfully  at- 
tached property. 

[Ed.  Note. — For  other  cases,  see  Attachment 
Cent  Dig.  S|  1290-1303 ;  Dec.  Dig,  {  351.*] 

5.  Attachment  (|  351*)— Action  on  Bond- 
Damages. 

Money  paid  as  penalties  by  reason  of  delay 
In  the  execution  of  a  contract  on  account  of  a 
wrongful  attachment  of  material,  where  there 
was  no  unreasonable  delay  in  securing  the  re- 
lease thereof,  and  new  material  could  not  be 
purchased  and  shipped  in  time,  was  properly 
allowed  as  damages  in  an  action  on  the  bond. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  §1  1290-1803 ;    Dec  Dig.  |  351.*] 
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6.  Dismissal  and  Nonsuit  (|  26*)— Plead- 

iNo—MisJoiNDEB — Surety. 

Though  it  was  a  misjoinder  to  join  an  ac- 
tion against  a  principal  for  wrongful  attach- 
ment, with  an  action  against  the  surety  upon 
the  bond,  it  did  not  entitle  the  surety  to  a  dis- 
missal, but  only  to  have  it  divided ;  and,  where 
a  nonsuit  was  taken  as  to  the  principal,  the 
surety  could  not  object 

[Ed.  Note. — For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent.  Dig.  §§  46,  48-59;  Dec.  Dig. 
§  26.*] 

Appeal  from  Superior  Court,  Perquimans 
County;   Bragaw,  Judge. 

Action  by  B.  F.  Smith  against  the  Ameri- 
can Bonding  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Modified  and 
affirmed. 

W.  M.  Bond,  of  Edenton,  and  E.  F.  Ayd- 
lett,  of  E/llzabeth  City,  for  appellant.  Pm- 
den  A  Pruden,  of  £)denton,  and  P.  W.  McMul- 
lan,  of  Hertford,  for  appellee. 

CliABK,  C.  J.  This  Is  an  action  to  recorer 
damages  alleged  to  have  been  sustained  by 
reason  of  the  wrongful  leyy  of  an  attach- 
ment upon  the  property  of  the  plaintiff  in  a 
former  proceeding  in  which  he  was  defend- 
ant and  successfully  defended  the  suit 

[1]  The  plea  of  the  statute  of  limitations 
cannot  be  sustained.  Though  the  property 
seized  under  the  attachment  was  released 
upon  the  execution  of  the  defendant's  under- 
taking more  than  three  years  before  the 
beginning  of  this  action,  the  "recovery  of 
judgment  by  the  defendant,"  which  was  the 
condition  authorizing  suit  upon  the  undertak- 
ing (Rev.  763)  (given  by  the  plaintiff  in  pro- 
curing the  attachment)  took  place  less  than 
two  years  before  the  institution  of  this  ac- 
tion. Such  recovery  of  judgment  in  the  for- 
mer action  was  a  "vacation  of  the  attachment 
ordered  by  the  court"  Rev.  786.  In  view 
of  the  rendition  of  such  former  judgment, 
the  judge  properly  refused  to  charge  the 
jury  that  the  plaintiff  had  failed  to  show 
probable  cause. 

[2]  The  items  of  damages  allowed  and  ex- 
cepted to  are  four;  (1)  $60,  which  was  the 
amount  the  plaintiff  paid  for  procuring  the 
undertaking  given  by  him  to  procure  the  re- 
lease of  the  property  attached.  In  the  ab- 
sence of  evidence  that  it  was  excessive  or  un- 
reasonable, it  was  properly  allowed  as  dam- 
ages. 

[3]  We  cannot  agree  with  the  defendant 
that  it  should  have  been  taxed  as  costs  in  the 
former  judgment  It  was  no  part  of  the  court 
proceeding,  but  was  a  proper  item  of  damages 
in  an  action  upon  the  bond  of  the  plaintiff 
in  the  attachment 

[4]  The  second  item  allowing  the  plaintiff 
$20.60  for  railroad  fare  and  berth  and  board 
on  trip  attending  to  the  release  of  the  at- 
tached property,  and  the  third  item  of  $25 
for  value  of  his  time  in  so  doing,  cannot  be 
allowed.  Every  litigant  necessarily  incurs 
some  expenses  beyond  the  fees  of  his  wit- 


nesses and  of  the  officers  of  the  court  But 
for  these  personal  expenses  and  his  time  he 
cannot  be  allowed  compensation,  for  it  would 
open  the  door  to  great  abuses,  and  would 
often  result  in  oppression.  Hyman  v.  Dever- 
eux,  65  N.  C.  688 ;  Mldgett  v.  Vann,  158  N. 
C.  128,  73  S.  B.  801. 

[6]  The  only  other  item  is  $300,  which  the 
plaintiff  was  required  to  pay  as  penalties  by 
reason  of  the  delay  in  the  execution  of  an- 
other contract  for  building  caused  by  the 
attachment  of  his  property  which  he  was  us- 
ing in  the  execution  of  such  other  contract. 
The  property  was  attached  on  March  25th, 
and  the  undertaking  to  secure  the  release 
thereof  from  the  attachment  was  filed  on 
April  8th.  The  evidence  is  that  there  was 
no  unreasonable  delay  in  executing  the  under- 
taking to  secure  the  release  of  the  property, 
and  that  he  could  not  have  purchased  new 
material  and  had  it  shipped  In  less  time. 
Such  damage  was  within  the  purview  of 
the  bond,  even  under  Sledge  ▼.  Beid,  73  N. 

0.  440. 

[6]  The  defendant  contends  that  It  was  a 
misjoinder  to  join  a  cause  of  action  against 
the  principal  for  wrongfully  suing  out  an 
attachment  and  an  action  against  the  sure- 
ty upon  the  undertaking  given  by  the  plain- 
tiff. Railroad  ▼.  Hardware  Co.,  143  N.  C. 
56,  55  S.  E.  422.  But,  as  it  was  pointed  out 
in  that  case,  this  would  not  entitle  the  de- 
fendant in  this  action  to  have  it  dismissed, 
but  only  to  have  the  action  divided,  and,  as 
a  nonsuit  has  already  been  taken  as  to  the 
principal,  there  Is  no  ground  of  objection 
to  proceeding  in  this  action  which  Is  now 
against  the  surety  only.  The  judgment  will 
be  modified  by  striking  out  $45.60  as  above 
pointed  out 

The  judgment  Is  therefore  modified  and 
affirmed. 

a60  N.  C.  447) 

CBOUCH  V.  OBOUOH  et  aL 

(Supreme  Court  of  North  Carolina.     Nov.  27, 

1912.) 

1.  Homestead     (|    52*) — Allotment  —  De- 
scription. 

In  an  allotment  of  homestead,  a  descrip- 
tion of  land  as  "first  tract,  valued  at  $3o, 
known  as  the  Fisher  land,"  is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Home« 
stead.  Cent  Dig.  H  70-72;    Dec.  Dig.  {  52.*] 

2.   HOMEtSFEAD        (§        52*)— ALLOTMENT— FIL- 
ING   OF   Betubn. 

Where  a  judgment  obtained  in  A.  county 
waa  docketed  in  C.  county,  a  return  of  the 
appraiser's  allotment  of  homestead  to  C.  coun- 
ty was  sufficient,  although  the  judgment  roll 
was  in  A.  county. 

[Ed.  Note.— For  other  cases,  see  Home- 
stead, Cent  Dig.  H  70-72;    Dec.  Dig.  {  52.*] 

3.  Homestead     (|    52*)— Beoistbation— Ne- 
cessity. 

Begistratlon  of  an  allotted  homestead  is 
not  necessary  unless  the  exemption  is  made 
on   the   petition   of  the  homesteader. 

[Ed.  Notc.^— For  other  cases,  see  Home- 
stead, Cent  Dig.  {§  70-72;    Dec  Dig.  {  52.*] 
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,     Vendor  and  Pubchasee  (S  231* )— Dock- 
eting Judgment— Effect  as  Notice. 
A  docketed  judgment  is  notice  to  a  pur- 
chaser from  the  judgment  debtor  that  all  his 
land  is  subject  to  the  lien  of  the  judgment 

[Ed.  Note.— For  other  cases,  see  Vendor 
and  Purchaser,  Cent.  Dig.  S§  513-539;  Dec 
Dig.  §  231.*] 

5.  Homestead  ({  155*)~ExECiTnoN— En- 
forcement after  Transfer  and  Termi- 
nation OF  Estate. 

Under  Acts  1905,  c.  Ill,  now  Revisal 
1905,  i  686,  which  provides  that  a  homestead 
ceases  on  the  homesteader's  conveyance,  a 
homestead  allotted  to  a  judgment  debtor  in 
1899,  and  by  him  conveyed,  subject  to  the 
judgment,  later  in  the  same  year,  did  not  be- 
come suDJect  to  execution  until  1905;  the 
statute  expressly  providing  that  it  should  not 
be  retroactive. 

[Ed.  Note. — For  other  cases,  see  Home- 
stead, Cent  Dig.  {  308;   Dtea  Dig.  §  155.«] 

Appeal  from  Superior  Court*  Caldwell 
County;  Adams,  Judge. 

Action  by  H.  M.  Crouch  against  T.  P. 
Crouch,  administrator  of  the  estate  of  La- 
ban  E.  Hoke,  deceased,  and  another.  Judg- 
ment for  defendants,  and  plaintUf  appeals. 
Reversed. 

Edmund  Jones,  M.  N.  Harshaw,  and  J.  W. 
Whisnant,  all  of  Lenoir,  for  appellant  W. 
C  Newland  and  Mark  Squires,  both  of  Le- 
noir, for  appellees. 

CLARK,  C.  J.  The  plaintiff  obtained 
judgment  against  Laban  E.  Hoke,  the  intes- 
tate of  defendant,  in  Alexander  county  July 
3,  1888,  which  was  docketed  in  Caldwell  No- 
vember 16,  1888.  Execution  issued  March  22, 
1889,  from  Alexander  county  to  the  sheriff 
of  Caldwell,  who  summoned  three  appraisers 
on  April  25,  1889,  whose  allotment  to  said 
Hoke  of  his  homestead  included  a  tract 
which  Is  described  in  their  return  as  "first 
tract,  valued  at  $36,  known  as  the  Fisher 
land."  This  is  the  tract  which  the  plaintiff 
is  seeking  to  subject  to  satisfaction  of  his 
judgment.  The  appraisers'  report  was  re- 
turned to  the  clerk  of  Caldwell  superior 
court,  in  whose  office  it  was  found  August 
16,  1909,  in  a  metallic  filing  case  labeled 
''Homesteads."  The  sheriff  sold  all  the  lands 
of  said  Hoke  not  embraced  in  the  appraisers' 
return  on  August  5,  1889;  the  plaintiff  being 
the  purchaser  thereof.  On  September  21, 
1889,  said  Hoke  executed  a  deed  to  the  de- 
fendant Felix  Abemathey  for  the  *'Fisher 
land,"  which  had  been  allotted  to  him  as  a 
part  of  his  homestead.  Hoke  died  July  16, 
1909,  leaving  him  surviving  his  widow  and 
two  children,  both  of  whom  are  of  age.  This 
action  was  begun  October  4^  1910,  to  subject 
the  "Fisher  tract"  to  payment  of  plaintiff's 
judgment,  and  plaintiff  asked  that  the  court 
decree  the  deed  from  Hoke  to  Abemathey 
void  as  against  the  lien  of  the  plaintiff's 
docketed  judgment;  that  Abemathey  be  di- 
rected as  tmstee  to  convey  to  the  purchaser 
at  execution  sale;  and  that  defendant  admin- 
istrator be  authorized  to  sell  the  land  and 


apply  the  proceeds  to  the  satisfaction  of  the 
plaintiff's  judgment  The  court  held  that 
Abemathey  had  no  actual  notice  of  the  al- 
lotment of  the  land  in  question  as  a  part  of 
Hoke's  homestead  exemption,  and  that  the 
constructive  notice  is  insufficient  because  the 
description  was  not  definite  and  the  return 
of  the  appraisers  was  not  filed  in  the  judg- 
ment roll  of  the  action,  citing  Bevan  v.  El- 
lis, 121  N.  C.  225,  28  S.  E.  47L 

[1]  We  think  the  description  is  sufficient 
Ray  V.  Thornton,  95  N.  C  575. 

[2]  The  judgment  roll  in  the  action  was 
not  in  Caldwell  county  but  in  Alexander,  and 
hence  the  appraisers'  return  could  not  be 
filed  in  the  judgment  roll  in  Caldwell. 

[3]  Besides  Bevan  v.  Ellis,  supra,  holds 
that  registration  of  the  homestead  is  not  nec- 
essary except  when  the  exemption  is  made  on 
the  petition  of  the  homesteader. 

[4]  Abemathey  bought  with  notice  of  the 
docketed  judgment  against  Hoke,  and  of 
course  of  the  fact  that  all  his  land  was  sub- 
ject to  the  lien  of  the  judgment  If,  at  the 
time  Abemathey  received  his  deed,  the  lien 
of  the  judgment  had  expired  by  the  lapse  of 
10  years,  then  it  would  be  admissible  for 
him  to  claim  that  the  statute  of  limitations 
had  not  been  suspended  as  to  the  judgment 
because  the  property  was  not  embraced  in  a 
valid  allotment  of  the  homestead.  But  he 
bought  subject  to  the  lien  of  the  judgment, 
and  has  been  protected  for  20  years  from 
execution  issuable  thereon  by  virtue  of  such 
exemption.  Had  there  been  any  informality 
as  to  the  allotment  of  the  homestead,  it  was 
for  the  plaintiff,  not  the  defendant  to  claim 
benefit  from  its  invalidity. 

[6]  It  Is  true  that  under  the  act  of  1905, 
c.  Ill,  now  Revisal  f  686^  the  homestead  ex- 
emption ceased  as  to  this  tract  of  land  when 
the  homesteader  conveyed  it  to  Abemathey. 
But  the  act  specifically  provides  that  it  shall 
not  have  any  retroactive  effect,  therefore  the 
land  did  not  become  subject  to  plaintiff's  ex- 
ecution till  1905,  and  the  defendant  has  nei- 
ther held  the  land  adversely  7  years  under 
color  of  title,  nor  is  the  lien  of  the  judgment 
barred  by  the  10  years'  statute  of  limitations, 
and  indeed  the  plaintiff  has  not  pleaded  either 
statute.  The  plaintiff  was  entitled  to  have 
the  land  subjected  to  the  payment  of  his 
debt  He  might  have  proceeded  more  sim- 
ply by  selling  under  his  execution* 

Reversed. 


aeO  N.  C.  47») 

WHITLOCK  et  aL   ▼.   ALEXANDER  et  aL 

(Supreme  Court  of  North  Carolina.     Nov.  27, 

1912.) 

cobporations  (f  309*)  —  management  — 
Rights  and  Liabilitiss  of  Officebs  and 
DiBECTORa— Insolvency — Shabino  in  As- 
sets. 

While  directors  of  a  corporation  mast  be 
considered  trustees  in  respect  to  the  corpo- 
rate management  and  may  not  in  any  case  of 
insolvency   secure   or   hold    a    preference   over 
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other  crediton,  where  directors  and  officers 
of  a  corporation  were  indorsers  of  its  notes, 
which  were  held  by  a  bank  under  a  special 
arrangement,  and  advanced  the  money  for  the 
payment  of  such  notes  in  consideration  of  the 
issuance  of  the  company's  bonds  to  them,  the 
company  could  not  accept  the  benefits  of  the 
transaction  and  repudiate  the  stipulation  at- 
tached to  it,  and  such  officers  could  not  be 
compelled  to  pay  to  the  company  the  money 
advanced  to  tne  bank,  though  they  would  be 
obliged  to  surrender  their  lien  created  by  the 
issuance  of  the  bonds  and  shsxe  as  general 
creditors, 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions. Cent  Dig.  Si  1366-1373;  Dec.  Dig.  f 
809.*] 

Appeal  from  Superior  Court,  Mecklenburg 
County;   Daniels,  Judge. 

Action  by  P.  O.  Whitlock  and  others,  re- 
ceivers, against  W.  S.  Alexander  and  others. 
From  a  judgment  for  plaintiiXs,  defendants 
appeal.    Reversed  and  rendered. 

'  On  the  verdict  the  court  entered  Judgment 
as  follows:  *^hiB  cause  coming  on  to  be 
heard,  and  the  jury  having  found  the  issues 
submitted  to  them  as  appears  by  the  record, 
it  is  now  on  motion  of  the  counsel  for  the 
plaintiffs,  and  upon  the  facts  so  found  by  the 
jury,  ordered  and  adjudged  that  the  plain- 
tiffs, as  receivers  of  the  Carolina  Ice  Ma- 
chine Company,  do  recover  of  the  defend- 
ants above  named  the  sum  of  $15,000,  with 
interest  on  same  from  the  11th  day  of  Au- 
gust, 1910,  and  the  costs  of  the  action  to  be 
taxed  by  the  clerk.  It  is  further  ordered, 
by  consent  of  the  counsel  for  the  respective 
parties,  that  no  execution  shall  issue  on  this 
judgment  until,  by  the  taking  of  an  account, 
it  shall  be  ascertained  to  what  credit  or 
credits  the  defendants  may  be  entitled  to 
on  account  of  dividends  due  to  them  out  of 
the  estate  of  the  insolvent  corporation  on 
account  of  claims  due  to  them  as  creditors 
thereof,  unless  the  court  for  cause  shown 
and  upon  motion  of  plaintiffs'  counsel  shall 
order  execution  to  issue."  Defendants  ex- 
cepted and  appealed,  assigning  for  error 
that,  on  the  facts  admitted  and  established 
by  the  verdict,  the  judgment  should  be  so 
modified  as  to  relieve  defendants  from  pay- 
ment of  the  $16,000  and  declaring  their  right 
to  share  pro  rata  in  the  company's  assets. 

Maxwell  A  Keerans,  F.  I.  Osborne,  and 
Pharr  &  Bell,  all  of  Charlotte,  for  appel- 
lants. Burwell  &  Cansler  and  Tillett  & 
Guthrie,  all  of  Charlotte,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  The  action  was  brought  by  plain- 
tiff's receivers  of  the  Carolina  Ice  Machine 
Company  against  defendants,  directors  of 
said  company,  to  recover  of  them  the  sum  of 
$15,000  as  the  proceeds  of  the  sale  of  that 
amount  of  bonds  of  the  company  which  the 
directors  had  applied  to  the  payment  of  the 
company's  notes  amounting  to  $15,000,  up- 
on which  said  defendants  were  indorsers; 
the  corporation  at  the  time  of  the  transac- 


tion being  insolvent,  and  defendants  knowing 
or  presumed  to  know  of  such  insolvency. 
There  were  statements  in  the  pleadings  and 
evidence  tending  to  show  that  on  or  about 
July,  1910,  the  defendant  company  was  in- 
debted to  the  Commercial  Bank  fn  a  large 
amount,  $15,000  of  which  was  evidenced  by 
demand  notee  of  the  company,  on  which  the 
defendants  were  Indorsers.  That  the  di- 
rectors, with  a  view  of  raising  money  to 
meet  the  present  demands  upon  the  company, 
determined  to  issue  bonds  of  the  corpora- 
tion and  secure  the  same  by  mortgage  on  its 
assets.  That,  the  bank  becoming  insistent 
on  payment  or  further  security  for  its  claims, 
under  an  arrangement  with  the  managing  of- 
ficers of  the  company,  the  defendants  agreed 
to  buy  $15,000  of  these  bonds,  the  proceeds 
to  be  applied  to  the  payment  of  the  demand 
notes  of  the  bank  on  which  said  defendant 
directors  were  Indorsers.  That,  pursuant  to 
this  arrangement,  $15,000  in  bonds,  secured 
by  a  mortgage  on  the  company's  assets,  were 
issued  and  sold  to  defendants,  who  made 
their  note  to  the  bank  for  $15,000,  deposit^ 
ing  the  bonds  as  collateral,  and,  with  the 
money  so  obtained,  the  demand  notes,  on 
which  the  defendants  were  indorsers,  were 
taken  up  and  satisfied.  Liability  havini^ 
been  denied,  issues  were  submitted  and  re- 
sponded to  by  the  jury  as  follows:  "(1)  Did 
the  Carolina  Ice  Machine  Company,  on  or 
about  the  11th  day  of  August,  1910,  sell 
$15,000  of  the  bonds  of  the  company  describ- 
ed in  the  complaint  at  par,  as  alleged  In  the 
complaint?  A.  Yes.  (2)  Did  said  defend- 
ants, as  officers  and  directors  of  said  corpo- 
ration, thereupon  apply  the  proceeds  of  said 
sale,  or  any  part  thereof,  to  the  payment 
of  an  indebtedness  of  the  Carolina  Ice  Ma- 
chine Company  to  the  Commercial  National 
Bank,  amounting  to  about  $15,000,  upon 
which  said  directors  were  indorsers  or  sure- 
ties? A.  Yes;  $15,000.  (3)  Did  the  directors, 
the  defendants,  pay  the  money  for  the  bonds 
under  an  agreement  that  money  so  paid 
should  be  applied  for  the  payment  of  the 
notes  for  $15,000  upon  which  they  were  in- 
dorsers? A.  Yes.  (4)  Was  the  Carolina  Ice 
Machine  Company  at  the  time  of  the  pay- 
ment of  said  Indebtedness  to  said  bank  in- 
solvent? A.  Yes.  (5)  If  so,  was  such  insol- 
vency known  to  the  defendants?  A.  Yes. 
(6)  In  what  amount  are  the  defendants  in- 
debted to  the  plaintiffs  on  account  of  the 
said  application  of  the  proceeds  of  the  said 
bonds?  A.  $15,000,  with  Interest  August 
11,  1911" — the  answer  to  the  sixth  issue 
being  made  by  the  court  as  a  legal  con- 
clusion from  the  verdict  on  the  other  is- 
sues. 

The  decisions  of  tliis  court  have  been  uni- 
formly Insistent  on  the  position  "that  the  di- 
rectors of  these  corporate  bodies  shall  be  con- 
sidered as  trustees  in  respect  to  their  corporate 
management  and  their  business  dealings  with 
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the  corporate  property,"  and,  applying  the 
principle,  It  has  been  frequently  held  that,  in 
case  of  insolvency,  their  officers  shall  not 
be  allowed  to  secure  or  hold  a  preference  or 
advantage  obtained  or  attempted  over  other 
creditors  or  more  meritorious  claimants. 
Pender  v.  Speight  (present  term),  reported  75 
6.  E.  S51;  Mclver  y.  Hardware  Co.,  144  N.C. 
478,  57  S.  E.  169,  119  Am.  St  Rep.  970; 
Graham  v.  Carr,  130  N.  G.  271,  41  S.  E.  379; 
Bank  v.  Cotton  Mills,  115  N.  G.  507,  20  S. 
E.  765;  Hill  y.  Lumber  Go.,  113  N.  G.  173, 
18  S.  E.  107,  21  U  B.  A«  560,  37  Am.  St 
Hep.  621. 

Wliile  giving  fall  adherence  to  this  salu- 
tary doctrine^  we  are  of  opinion  that  the 
facts  do  not  bring  the  plaintiffs'  present 
dalm  within  the  principle.  For  it  proceeds 
and  is  dependent  upon  the  erroneous  posi- 
tion that  the  $15,000  arising  ftom  the  sale 
of  these  bonds  became  assets  of  the  company, 
subject  to  general  distribution,  whereas  all 
the  evidence  tends  to  show,  and  the  crucial 
fact  is  established  by,  the  verdict  of  the 
Jury  on  the  third  issue  ''that  this  money  was 
paid  by  these  defendants  under  an  agree- 
ment that  the  money  so  paid  should  be  ap- 
plied on  the  payment  of  the  notes  for  $15,- 
000,  upon  which  the  defendants  were  in- 
dorsers."  In  such  case  it  is  well  recognized 
that  the  company  or  its  present  represent- 
atives will  not  be  allowed  to  accept  the  pro- 
ceeds of  the  transaction  and  repudiate  the 
stipulation  attaching  to  it  Bank  y.  Jus- 
tice, 157  N.  G.  873,  72  8.  E.  1016;  Sprunt  y. 
May,  156  N.  G.  388,  72  S.  B.  821. 

It  thus  appears  that  the  money  obtained 
by  the  sale  of  the  bonds  in  question  never 
became  the  general  assets  of  the  corporation, 
but  was  procured  and  advanced  by  these  de- 
fendants for  the  express  and  only  purpose 
of  taking  up  the  notes,  upon  wMch  they  were 
already  indorsers.  In  Graham  y.  Garr,  su- 
pra, a  case  more  particularly  relied  upon  by 
plaintiffs,  there  was  an  outright  purchase  of 
corporate  property  by  a  director  of  the  com- 
pany, and  the  proceeds  of  the  sale  undoubt- 
edly constituted  general  assets  and  were 
properly  so  treated,  but  in  our  case,  as  stat- 
ed, the  money  was  advanced  for  the  specific 
purpose  as  indicated,  and  was  never  held  by 
the  corporation  for  general  purposes.  The 
only  change  wrought  by  this  transaction  In 
defendant's  position  ia  that  whereas  before 
they  were  indorsers  of  the  company's  notes, 
and  on  payment  thereof  would  have  become 
general  creditors,  they  are  now,  as  holders 
of  these  bonds,  creditors  to  the  same  amount 
secured  by  a  mortgage  on  the  company's 
property.  There  is  nothing  whatever  to  indi- 
cate bad  faith  on  the  part  of  the  defendants. 
Not  a  dollar  of  the  Company's  general  as- 
sets has  been  withdrawn  or  appropriated  by 
theuL  They  stand  Just  as  they  would  have 
done,  except  for  mortgage  referred  to,  giving 
them  a  lien  on  the  corporation  assets.    Un- 


der the  principle  heretofore  stated,  this  ad- 
vantage must  be  surrendered,  and  in  our 
opinion,  on  the  facts  established,  this  is  the 
extent  of  the  relief  to  which  plaintiffs  are 
entitled. 

The  verdict  on  the  sixth  issue,  and  'the 
Judgment  for  $15,000,  will  therefore  be  set 
aside  and  Judgment  entered  that  the  mort- 
gage on  the  company's  property  be  surren- 
dered and  canceled  and  defendants  declared 
general  creditors  of  the  company  according 
to  the  amount  of  their  respective  claims. 

Error. 


(IJSl  N.  c.  177) 

HOLDER  T.  GIANT  LUMBER  GO. 

(Supreme  Gourt  of  North  Garolina.     Nov.  27, 

1912.) 

1.  Apfbai.  and  Bbbob  (U  210,  237*)— Fbbb- 
entation  in  lowek  c/oubt  —  sufiioiknot 
OF  EviDENCB— Motion  to  Nonsuit. 

The  question  as  to  whether  there  is  suffi- 
cient evidence  of  negligence  to  justify  the  sub- 
misgion  of  a  question  to  the  jury  can  only  be 
presented  by  a  motion  to  nonsuit  or  by  a  prop- 
er prayer  for  instructions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  ||  1301,  1886-1888;  Deci 
Dig.  n  210,  237.*] 

2.  Appeax  and  Ebbok  (S  230*)  —  Pbbsbnta- 
TiON  in  Lowxb  Goubt— Rbqubbt  fob  In- 
STBUcnoNfl— Time  fob  Filing. 

Prayers  for  InstructionB,  not  ^ed  Withiii 
the  time  required  by  the  statute,  will  not  be 
considered  on  appeiu. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  |  230.*] 

3.  Tbiai<  (i  257*)— Requests  fob  Inbtbuo- 
TiONfl— Time— Leave  of  Goubt. 

Requests  for  special  instructions  will  not 
be  permitted  to  be  filed,  after  argument  com- 
mences, without  leave  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  U  1494-1497;  Dec.  Dig.  i  267.*1 

4.  Appeal  and  Ebbob  (f  974*)— Review— 
Discbetion  of  Loweb  Goubt- Time  fob 

REQUESTINO  SPECIAI«  iNSTBUCnONS. 

The  time  within  which  special  instruc- 
tions should  be  requested  is  left  largelv  to  the 
sound  discretion  of  the  presiding  jiuage,  and 
this  court  will  be  slow  to  review  bis  ezerdse 
of  discretion  unless  he  fails  to  afford  counsel 
a  reasonable  time  to  prepare  and  present  their 
requests: 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  {$  3858,  3859;  Dec.  Dig.  { 
974.*] 

5.  Evidence  (f  506*)— Opinion  Evidence— 
Mattebb  of  Opinion  ob  Gonclusion. 

In  an  action  for  personal  injuries,  hypo- 
thetical questions  to  an  expert  medical  witness 
eliciting  his  opinion  as  to  the  effect  of  the 
wound  upon  plaintiff's  knee,  and  as  to  the  cause 
of  the  suffering  alleged  to  have  been  endured, 
were  not  objectionable  as  invading  the  province 
of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  {  2309;   Dec.  Dig.  $  506.*] 

6.  Masteb  and  Sbbvant  (H  101, 102*)- Duty 
OF  Mabteb— Tools  and  Appliances. 

It  is  the  master's  duty  to  furnish  proper 
tools  and  appliances  to  a  servant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  y  135.  171,  174,  178,  179, 
180-184,  192;    Dec.  l5ig.  {§  101,  102.*] 
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Appeal  from  Superior  Court,  Wilkes  Coun- 
ty;   Lyon,  Judge. 

Action  by  Fllmore  Holder  against  the 
Giant  Lumber  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    No  error. 

Civil  action  brought  before  bis  honor. 
Judge  Lyon,  superior  court  of  Wilkes  county, 
August  term,  1912.  The  following  issues 
were  submitted  to  the  Jury:  "(1)  Was  the 
plaintiff  injured  by  the  negligence  of  the 
defendant,  as  alleged  In  the  complaint?  An- 
swer: Tes.  (2)  Did  the  plaintiff,  by  his 
own  negligence,  contribute  to  his  own  in- 
Jury?  Answer:  No.  (3)  What  damage  is 
the  plaintiff  entitled  to  recover?  Answer: 
$800."  From  the  Judgment  rendered,  the  de- 
fendant appeals. 

W.  W.  Barber  and  l<'lnley  A  Hendren,  all 
of  Wilkesboro,  for  appellant  Hackett  A 
Gilreath,  of  Wilkesboro,  for  appellee. 

BROWN,  J.  [1]  The  principal  question 
discussed  on  the  argimient  of  this  case  by 
the  learned  counsel  for  the  defendant  is  not 
presented  in  such  a  manner  that  we  can 
consider  it  As  to  whether  there  is  sufficient 
evidence  of  negligence  to  Justify  the  submis- 
sion of  the  question  to  the  Jury  can  only  be 
presented  by  a  motion  to  nonsuit,  or  by  a 
proper  prayer  for  instruction. 

L2]  No  motion  to  nonsuit  appears  to  have 
been  made,  and  we  are  debarred  from  con- 
sidering the  prayers  for  instruction  because 
of  the  objection  of  the  plaintiff  that  they 
were  not  filed  within  the  time  required  by 
the  statute. 

[3]  After  the  argument  commences,  it  Is 
well  settled  that  counsel  will  not  be  permit- 
ted to  file  requests  for  special  instructions 
without  leave  of  the  court,  and  no  such 
leave  appears  to  have  been  given  in  this  case, 
for  the  court  declined  to  consider  the  prayers 
after  they  were  handed  up. 

[4]  In  Craddock  v.  Barnes  It  Is  said  the 
time  within  which  special  instructions  should 
be  requested  must  be  left  to  the  sound  dis- 
cretion of  the  presiding  Judge,  and  this  court 
will  be  slow  to  review  the  exercise  of  such 
discretion ;  but  the  judge  must  so  order  his 
discretion  as  to  afford  the  counsel  a  reason- 
able time  to  prepare  and  present  their  pray- 
ers. 142  N.  0.  88,  54  8.  B.  1003;  Biggs 
v.  Gurganus,   152   N.  C.  176,  67  S.   E.  500. 

[6]  The  assignments  of  error  relating  to 
the  hypothetical  questions  asked  Dr.  Dun- 
can, we  think,  are  without  merit  It  is  un- 
necessary to  set  out  the  questions  themselves. 
The  opinion  asked  of  the  witness  did  not 
trespass  at  all  upon  the  province  of  the  Jury. 
These  questions  only  elicited  from  the  phy- 
sician his  opinion  of  the  effect  of  the  wound 
upon  the  knee,  and  also  his  opinion  upon  the 
cause  of  the  suffering  alleged  to  have  been 
endured  by  the  plaintiff.  We  think  the  hy- 
pothetical questions  were  framed  correctly 


according  to  the  rule  laid  down  in  Summer- 
lin  V.  RaUroad,  133  N.  C.  551,  45  S.  E.  898. 

[6]  We  do  not  think  the  assignments  of 
error  relating  to  the  charge  of  the  court  can 
be  sustained.  His  honor  seems  to  have  fol- 
lowed the  well-settled  decisions  of  this  court 
relating*  to  the  duty  of  the  master  to  fur- 
nish proper  tools  and  appliances  to  his  serv- 
ant Mercer  v.  Railroad,  154  N.  C  400,  70 
S.  E.  742,  Ann.  Cas.  1912A,  1002,  and  cases 
cited. 

Upon  a  review  of  the  entire  record,  we 
find  no  error. 

(160  N.  C.  565) 

In  re  GARLAND'S  WILL. 

(Supreme  Court  of  North  Carolina.     Nov.  27, 

1912.) 

1.  Wills  (|  1*)— Testambntabt  Powbb. 

There  is  no  right  to  devise  or  bequeatii 
property  aside  from  statutory  enablement 

[Ed.  Note. — ^For  other  cases,  see  Wills,  Gent 
Dig.  {  1 ;  Dec  Dig.  1 1.*] 

2.  Wills  ({  138*) — Nuncupativk  Will. 

A  nuncupative  will  can  dispose  of  personal 
property  only. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  350 ;   Dec.  Dig.  |  138.*] 

3.  Wills  (|  145*)— Pbobatb  op  Nunoupativb 
Will — Attestation  of  Witnesses. 

Testimony  that  decedent  said  to  witnem, 
proponent  of  her  nuncupative  will:  *'I  want 
to  fix  up  my  business.  I  want  to  make  a  will" 
—and  directed  him  to  call  the  witnesses,  which 
he  did,  and  that  when  another  witness  had  come 
to  the  bedside  the  testatrix,  in  their  presence, 
stated  her  wishes  as  to  the  disposition  of  her 
property,  and  that  she  told  the  other  witness 
to  stand  around  and  listen  to  what  she  said 
and  to  witness  it,  if  established  as  true,  shows 
a  compliance  with  Revisal  1905,  S  8127  (3),  re- 
quiring that  such  will  be  proved  by  witnesses, 
who  state  that  they  were  specially  required  to 
bear  witness  thereto  by  the  testator  himself. 

[Fid.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  S  306;    Dec.  Dig.  {  145.*] 

4.  Wills  (|  324*) — Quistion  fob  Jurt— Re- 
quest TO  Attesting  Witnesses. 

On  evidence,  in  a  proceeding  for  the  pro- 
bate of  a  nuncupative  will,  held,  that  the  ques- 
tion whether  witnesses  were  specially  required 
to  bear  witness  thereto  by  the  testatrix  was  for 
the  jury. 

[Eid.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  225,  767-770 ;  Dec  Dig.  |  824.*] 

Appeal  from  Superior  Court,  Mitchell 
County;  Lyon,  Judge. 

Polly  Garland's  nuncupative  will  was  of- 
fered for  probate  in  open  court  by  Charles 
H.  Warwick.  From  a  judgment  refusing 
probate  and  dismissing  the  action,  the  pro- 
pounder  appeals.     Reversed. 

W.  li.  Lambert  and  Chas.  K.  Greene,  both 
of  Bakersville,  and  Hudglns,  Watson  &  Wat- 
son, of  Marlon,  for  propounders.  Gardner  & 
Gardner,  of  <Bumsvllle>  and  Black  &  Wilson, 
of  Bakersville,  for  caveator. 

CLARK,  C.  J.  [1]  There  Is  no  natural 
right  to  devise  or  bequeath  property;  nor 
have  the  children  or  next  of  kin  any  nat- 
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aral  right  to  Inherit  Both  are  entirely 
statutory.  When  one  dies,  he  no  longer  owns 
anything,  and  has  no  right,  unless  by  stat- 
ute, to  dispose  of  his  property,  or  e^en  of 
his  body.  2  Blackstone,  10;  Burroughs  v. 
Railroad,  15  Conn.  129,  38  Am.  Dec.  64; 
Crane  v.  Reeder,  21  Mich.  73,  4  Am.  Rep. 
430;  State  v.  Hamlin,  86  Me.  605;  Gillls' 
Lessee  v.  Weller,  10  Ohio,  464;  Sturgis  y. 
Ewing,  18  IlL  186;  Gibson  ▼.  Van  Syckle, 
47  Mich.  439,  11  N.  W.  261 ;  Hodges  y.  Lips- 
comb, 128  N.  O.  58,  38  S.  E.  281.  Society 
takes  possession  of  both,  and  in  countries 
where  there  Is  no  will  allowed,  and  in  other 
countries,  if  there  is  no  will  legally  execut- 
ed, proyldes  for  the  distribution  of  the  prop- 
erty; and  the  regulations  are  yery  diyerse. 
Mr.  Blackstone  tells  us  (2  Blackstone,  Com. 
374,  491)  that  in  Greece  wills  were  not  per- 
mitted, except  at  Athens,  and  there  not  un- 
til the  time  of  Solon.  Plutarch,  In  his  Life 
of  Solon,  earnestly  denounces  the  eyils  pro- 
duced by  this  innoyation.  In  Rome  they 
were  not  permitted  till  the  ''Law  of  the 
Twelye  Tables"  (2  Blackstone,  491),  and 
were  unknown  among  the  ancient  Germans. 
Tacitus,  Germania,  c.  20.  In  England,  down 
to  the  time  of  Henry  II,  only  one-third  of 
the  personalty,  called  "a  reasonable  part," 
could  usually  be  bequeathed.  This  was  held 
to  be  law  in  Magna  Carta,  and  was  still 
the  law  in  Scotland  in  Blackstone*s  time.  2 
BL  493.  This  was  gradually  changed  in 
England;  but  the  power  to  bequeath  all  of 
the  personalty  did  not  become  fully  recog- 
nized until  the  statute  of  15  George  II,  less 
than  two  centuries  ago.  Wills  of  realty 
were  not  yalid  till  the  statute  of  34  Henry 
VIII,  c.  5.  Indeed,  under  the  feudal  law, 
land  did  not  descend  to  the  heir  without 
payment  of  a  fine ;  and  the  tenants  in  capite 
paid  primer  seisin  of  one  year's  profits  of 
the  land. 

In  England  the  oldest  son  still  inherits  by 
right  of  primogeniture;  and  in  France  and 
other  countries  that  obserye  the  Code  Ma- 
pol^n  a  father  has  no  right  to  deyise  more 
than  a  child's  part  of  his  estate.  Upon  this 
principle  of  the  right  of  the  state  to  control 
or  dispose,  England  leyies  a  graduated  in- 
heritance tax  of  from  1  to  15  per  cent,  upon 
all  property  before  it  is  allowed  to  pass  by 
descent  or  devise ;  and  in  France  the  inherit- 
ance tax,  which  is  taken  out  before  the  es- 
tate can  pass  by  descent  or  deyise,  ranges 
from  1  to  23%  per  cent,  graduated  accord- 
ing to  the  size  of  the  estate.  The  disposi- 
tion of  the  property  of  the  decedent  being 
purely  statutory,  the  regulation  thereof, 
both  in  cases  of  testacy  and  intestacy,  yaries 
greatly  in  different  countries,  and  from  time 
to  time  with  changes  in  the  statute. 

[t]  The  propounders  in  this  case  claim  the 
personal  property  of  the  decedent,  Polly 
Garland,  by  yirtue  of  an  alleged  nuncupative 
will,  the  requirements  of  which,  under  our 
statute,  are  prescribed.  Rev.  8127  (3).  These 
are  that  such  will  must  be  proved  "on  the 
oath  of  at  least  two  credible  witnesses,  pres- 


ent at  the  making  thereof,  who  state  that 
they  were  specially  required  to  bear  witnes» 
thereto  by  the  testator  himself.  It  must  al- 
so be  proved  that  such  nuncupative  will  was 
made  in  the  testator's  last  sickness  in  his 
own  habitation,  or  where  he  had  been  pre- 
viously resident  for  at  least  ten  days,  un- 
less he  died  on  a  journey  or  from  home."  It 
is  further  provided  that  such  will  must  be 
proved  within  six  months  from  the  making 
thereof,  unless  it  was  put  In  writing  within 
ten  days  from  such  making;  and,  further, 
that  a  citation  must  first  be  published  "for 
six  weeks  in  some  newspaper  in  the  state,  to 
call  in  the  widow  and  next  of  kin  to  con- 
test the  will,  if  they  think  proper."  Such 
will  can  dispose  only  of  personal  property. 
Newman  y.  Boat,  122  N.  C.  533,  29  S.  E.  848. 

[3, 4]  In  the  present  case  it  is  not  contend- 
ed that  there  is  any  defect  In  these  require- 
ments, except  in  the  first  particular  as  to 
the  witnesses  being  requested  to  bear  wlt- 
nes&  The  eyidence  is  that  the  decedent  said 
to  the  witness  Charles  Warwick:  "I  want 
to  fix  up  my  business.  I  want  to  make  a 
will" — and  directed  him  to  call  the  wit- 
nesses, which  he  did,  and  when  Lethea  Cox 
had  come  to  the  bedside  the  testatrix,  in  the 
presence  of  said  Warwick  and  Lethea  Cox, 
made  the  following  statement:  "I  want 
Hester's  children  to  have  all  I  have  around 
here,  except  my  notes  and  money,  which  I 
want  equally  divided  between  Cornelius  and 
Hester's  children.  I  don't  want  Emma,  or 
any  of  Win  Garland's  folks,  to  have  any- 
thing I  have  got,  as  they  have  now  got  two 
or  three  times  their  share.  All  that  is  here 
is  mine.  Rube  had  nothing  here."  That 
she  belieyed '  herself  in  extremis  is  shown 
by  her  statement:  "I  might  get  so  I  can't 
talk,  and  I  want  the  heirs  to  haye  what  I 
have  got" 

It  is  true  that  she  expressed  her  wish  to 
make  a  written  will,  and  asked  the  witness 
Warwick  if  he  could  write  the  will ;  but  aft- 
er that  she  remarked,  "I  might  get  so  I 
can't  talk,"  and  said,  "Call  witnesses;"  and 
thereupon  Warwick  called  Mrs.  Cox,  and  the 
declaration,  as  above,  was  made.  This  state- 
ment was  made  on  Tuesday,  and  she  died  on 
the  following  Saturday  night  On  Friday 
she  made  an  effort  to  have  Dr.  Bradshaw 
write  her  will;  but  some  one  came  in,  and 
it  was  not  written. 

Her  remark  to  Warwick,  "Get  witnesses," 
and,  upon  Warwick  calling  Mrs.  Cox,  her 
statement  of  her  wishes  when  they  came  to 
her  bedside,  was  a  sufficient  request  by  the 
testatrix  to  the  witnesses.  Indeed,  Mrs.  Cox 
testified :  "She  told  me  to  stand  around  and 
listen  to  what  she  said,  and  to  witness  it 
Her  mind  was  good." 

This  case  much  resembles  Haden  y.  Brad- 
shaw, 60  N.  C.  259,  where  $13,000  in  cash 
was  bequeathed,  and  in  which  the  court 
said:  "The  statute  requires  that  only  some 
of  the  witnesses  present  at  the  making  of 
the  nuncupative  will  shall  be  'specially  re- 
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quired  to  bear  witness'  to  It"  The  court 
said  furthet:  **The  object  of  this  require- 
ment of  the  statute  is  that  it  may  be  known 
with  certainty  that  the  testator  was  making 
his  will,  and  that  witnesses,  by  having  their 
attention  drawn  to  it,  might  understand 
and  recollect  what  the  will  was." 

The  doctrine  in  Haden  ▼.  Bradshaw  has 
been  followed  in  Smith  y.  Smith,  63  N.  O. 
637;  Bundrlck  v.  Haygood,  106  N.  O.  468, 
11  S.  B.  423;  Long  v.  Foust,  109  N.  O.  114, 
13  S.  E.  889.  The  evidence  In  this  case  is 
very  similar  to  that  in  Haden  v.  Bradshaw 
and  Smith  v.  Smith.  In  Bundrick  v.  Hay- 
good,  relied  on  by  the  caveator,  the  wit- 
nesses did  not  say  or  intimate  that  they 
were  called  as  witnesses  by  the  testatrix, 
who  merely  said  that  she  "wanted  to  see 
her  sister,  and  wanted  her  to  have  all  her 
things,"  but  did  not  express  any  Intention, 
as  here,  to  make  a  will  or  call  any  witness- 
es. In  the  present  case,  if  the  testimony  of 
the  witnesses  Warwick  and  Cox  is  to  be  be- 
lieved, the  statute  was  complied  with.  The 
case  should  have  been  submitted  to  the  jury. 

Reversed. 

(160  N.  C.  476)  -i^saa 

PRITOHiARD  V.  BOARD  OF  COM'RS  OF 
ORANGE  COUNTY. 

(Supreme  Court  of  North  Carolina.     Nov.  27, 

1912.) 

1.  Counties  (8  192*)— Road  Bonds— Taxss. 

Pub.  Laws  1903,  c.  486,  S  9,  by  which  the 
commissioners  of  a  county  were  authorized  to 
levy  a  special  road  tax  for  any  township,  being 
an  act  to  work  the  roads  by  taxation  and  not 
by  issuing  bonds,  is  not  authority  for  the  levy 
of  a  special  tax  to  pay  interest  and  provide  a 
sinking  fund  to  pay  bonds  issued  under  Pub. 
Loc.  Laws  1911,  c.  600,  which. is  invalid  be- 
cause not  enacted  in  accordance  with  the  con- 
stitutional provisions. 

[Bd.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  §{  800-302 ;   Dec.  Dig.  {  192.*] 

2.  Statutes  H  21*)  —  ENAonoENX  —  Rbvsnub 
Bills. 

The  Legislature  can  enlarge  a  county  or 
road  district  without  the  act  complying  with 
Const  art  2,  {  14,  fixing  the  method  of  passing 
acts  to  raise  money  on  the  credit  of  the  state. 

[ESd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §§  1&-27;   Dec  Dig.  i  21.*] 

On  motion   to  amend  opinion  and  judg- 
ment   Motion  denied. 
For  former  opinion,  see  75  S.  B.  849. 

CLARE:,  C.  J.  This  is  a  motion  to  amend 
the  opinion  and  judgment  rendered  in  this 
cause  at  this  term  so  as  to  adjudge  that  the 
defendant  commissioners  have  authority  to 
levy  a  special  tax  to  pay  interest  and  pro- 
vide a  sinking  fund  to  pay  said  bonds  at 
their  maturity.  The  purchaser  of  the  bonds 
has  objected  that»  while  chapter  600,  Public 
Local  Laws  1911,  authorized  bonds  which 
were  a  valid  indebtedness  of  the  county,  the 
county  commissioners  were  not  authorized 
to  levy  special  taxes  in  excess  of  the  con- 
stitutional limitation,  because  said  act  was 
not   passed  in    the    manner    prescribed   by 


Const  art.  2,  i  14.     Com'rs  t.  McDonald, 
148  N.  C.  125,  61  S.  B.  643. 

[1]  The  requirements  of  the  Constitution 
have  often  been  summed  up  and  are  as  fol- 
lows: 

1.  For  necessary  expenses,  the  county 
commissioners  may  lev^  up  to  the  con- 
stitutional limitation  without  a  vote  of 
the  people  or  legislative  permission. 

2.  For  necessary  expenses  the  county 
commissioners  may  exceed  the  constitu- 
tional limitation  by  special  legislative 
authority  without  a  vote  of  the  people. 
Const,  art  5,  {  6. 

3^  For  other  purpose*  than  necessary 
expensee  a  tax  cannot  be  levied  either 
within,  or  In  excese  of,  the  constitution- 
al limitation,  except  b^  vote  of  the  peo- 
ple under  special  legislative  authority* 
Const  art.  7,  {  7. 

The  above  summary  and  analysis  first 
laid  down  in  Herring  v.  Dixon,  122  N.  C 
420,  29  S.  E.  368,  has  been  quoted  verbatim 
and  incorporated  in  Tate  v.  Cbmmisslonera, 
122  N.  a  815»  30  &  K  362;  Smathera  v. 
Com'rs,  125  N.  C.  488,  34  S.  BL  664;  Cotton 
Mills  ▼.  Waxhaw,  130  N.  C.  298,  41  S.  B. 
488 ;  RaUroad  t.  Corners,  148  N.  C.  261,  61 
S.  B.  700. 

While  the  objection  to  chapter  600,  Pub. 
Local  Laws  1911,  la  valid,  the  defendants 
contend  that  the  defect  is  cured  by  Laws 
1903,  c.  486,  {  9,  which  reads  as  foUows: 
"The  county  commissioners  of  Orange  coun- 
ty are  hereby  authorisEed  and  empowered  to 
levy  a  special  road  tax  for  any  township 
or  road  district  in  said  county  not  exceed- 
ing one  dollar  on  the  hundred  dollars  of 
property  and  three  dollars  on  the  poll,  al- 
ways maintaining  the  constitutional  equa- 
tion between  property  and  poll,  and  may 
levy  a  different  rate  in  each  township.** 
This  last  act  was  passed  In  entire  conforml* 
ty  to  the  requirements  of  Const  art  2,  f  14. 

[2]  It  is  true,  also,  that  the  Legislature 
can  enlarge  a  town  or  county  or  road  dis- 
trict without  the  act  complying  with  Const 
art  2,  i  14.  Lutterloh  v.  Fayetteville,  149 
N.  O.  66,  62  S.  B.  758;  Trustees  v.  Webb, 
166  N.  C.  379,  71  8.  B.  620;  Commissioners 
V.  Commissioners,  167  N.  C.  614,  78  S.  B.  196. 
But  the  act  of  1903  was  an  act  to  work  the 
roads  by  taxation,  and  did  not  contemplate 
issuing  bonds.  The  "special  road  tax** 
therein  authorized  was  for  payment  of  that 
expense,  and  not  for  payment  of  interest 
and  bonds.  The  act  of  1911,  c.  600,  Pub. 
Laws,  contemplated  a  "change  from  a  town- 
ship to  a  county  system,'*  but  it  also  con- 
templated a  bond  issue  of  $260,000,  which 
was  not  in  the  purview  of  the  act  of  1903. 
The  "special  road  tax**  in  the  act  of  1903 
for  working  the  road  cannot  be  held  au- 
thority to  exceed  the  constitutional  limita- 
tion for  payment  of  principal  or  interest  of 
the  $250,000  bonds  authorized  by  the  act 
of  1911.  The  special  legislative  authority 
required  by  Const  art  6,  S  6  (see  paragraph 


•For  other  cases  sec  game  topic  and  section  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexea 


N.O) 


WBIOHT  V.  HARKIS 


489 


2  of  analysis  above),  must  be  passed  In  tbe 
manner  required  by  Const  art  2,  §  14.  As 
the  General  Assembly  will  be  in  session  in 
a  few  days,  this  will  not  entail  much  delay. 
Tbe  bonds  are  nevertheless  a  valid  tender. 
Hotel  Co.  V.  Red  Springs,  157  N.  C.  140.  72 
S.  E.  837;  Underwood  v.  Asheboro,  152  N. 
C.  641,  68  S.  E.  147;  Jones  v.  New  Bern, 
152  N.  C.  64,  67  S.  E.  173;  Com'rs  v.  Mc- 
Donald. 148  N.  C.  125,  61  S.  E.  64a. 
Motion  denied. 

(160  N.  C.  642)  •  =*==" 

WRIGHT  V.  HARRIS. 

(Supreme  Court  of  North  Carolina.    Nov.  27, 

1912.) 

1.  Appeal  akd  Ebbob   H  907*)— PBBSxmp- 

TI0N8— INSUTFIOIENOT    OF   RSCOBD. 

Error  is  not  presumed  on  review,  so  that, 
where  attachment  proceedings  are  not  set  out 
in  the  case  in  an  action  for  damages  for  a 
wrongful  abase  ol  proeess,  it  will  be  presumed 
on  review  that  they  were  regular. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  2911-2915.  2916.  3673, 
3674,  3676,  3678;   Dec.  Dig.  §  907.*] 

2.  Malicious  Pbosbcution  (§  40*)— Wbono- 
ruL  Attachment  —  Liability  fob— Estop- 
PKL  TO  Have  Damages— Failubb  to  Ob- 
ject to  Issuance. 

Where  an  action  for  goods  sold  and  de- 
Uvered  was  commenced  in  an  orderly  way  by 
service  of  process  by  publication,  and  tbe 
plaintiff  proved  his  cause  of  action  and  other- 
wise regularly  proceeded  as  reouired  by  law 
to  sue  out  an  attachment,  the  failure  of  the 
defendant  to  appear  and  move  to  vacate  the 
attachment  as  false  in  fact,  or  on  other  legal 
grounds,  will  warrant  the  presumption  in  an 
action  for  malicious  prosecution  that  the  court, 
in  upholding  the  attachment,  found  such  facts 
as  sustained  his  judgment,  so  that  the  defend- 
ant would  be  concluded  or  estopped  by  his  in- 
activity from  having  an  action  for  damages  for 
a  malicious  suing  out  of  process. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig,  §  81;  Dec.  Dig.  {  40.*] 

3.  Malicious  Pbosecution  (§  13*)— Pbocess 
(|  168*)— "Abuse  OF  Process*'— * 'Malicious 
SuiNO  Out  of  Attachment." 

The  ''malicious  suing  out  of  an  attach- 
ment" contemplates  a  wrongful  motive  in  tbe 
securing  of  the  issuance  of  the  attachment 
from  want  of  probable  cause  or  other  reason^ 
while  an  "abuse  of  process*'  contemplates  tbe 
use  of  it  after  its  issue  for  a  wrongful  pur- 
pose, and  a  party  cannot  have  damajgfes  for  the 
Jntter  offense  unless  the  process  issued  was 
perverted  to  a  purpose  not  intended  or  con- 
templated by  the  law. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  §{  13-16;  Dec.  Dig.  { 
13 ;"  Process.  CentDig.  S  257;  DecDig.  {  16a* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  1,  p.  50;   voL  5,  p.  4307.] 

4.  Malicious  Pbossoxttion  ({  27*)— "Lxoai. 
Malice." 

"liCgal  malice,"  as  distinguished  from  "ex- 
press" or  "actual  malice,"  and  which  is  suflS- 
cient  to  support  an  action  for  maliciously  suing 
out  process,  but  not  to  support  an  award  ol 
punitive  damages,  consists  in  a  wrongful  act 
intentionally  done,  without  Just  and  lawful 
cause  or  excuse. 

[Bd.  Note.T-S*or  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  {  60;   Dec.  Dig.  t  27.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5,  pp.  4298-4304;  voL  8,  pp.  7712- 
7713.] 


5.  Malicious  Pbosegutioiv  (I  84*)— Abuse 
OF  Process— Neobssitt  fob  Completion  of 
Action. 

An  action  for  a  malicious  prosecution,  oi* 
the  malicious  suing  out  of  an  attachment  or 
other  provisional  remedy,  can  be  maintained 
only  upon  an  averment  that  the  former  pro- 
ceeding has  terminated  favorably  to  the  plain- 
tiff in  the  latter,  while  an  action  for  an  abuse 
of  process  arises  immediately  upon  the  abuse* 
regardless  of  the  termination  of  the  suit  in 
which  it  is  issued. 

[Ed.  Note. — For  other  cases,  see  MaUcious 
Prosecution,  Cent  Dig.  {  70;  Dec.  Dig.  {  34.*] 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Lyon,  Judge. 

Action  by  Luther  Wright  against  J.  C 
Harris.  From  a  judgment  of  nonsuit  sub- 
mitted to  by  Uie  plaintiff,  he  appeals.  No 
error. 

Thos.  W.  Alexander,  of  Charlotte,  tor  ap- 
pellant 

WALKER,  J.  [1]  This  action  was  brought 
to  recover  damages  for  the  wrongful  abuse 
of  process,  though  it  may  be  that  there  are 
sufficient  allegations  in  the  complaint,  liber- 
ally construed,  stating  a  cause  of  action 
for  maliciously  suing  out  an  attachment 
In  the  other  action  the  defendant  in  this 
case  had  alleged  a  good  cause  of  action  for 
goods  sold  and  delivered,  and  his  affidavit 
for  the  attachment  was  based  upon  grounds 
sufficient  to  justify  the  issuing  of  the  pro- 
cess. The  attachment  proceedings  are  not 
set  out  in  the  case  as  they  should  have  been 
if  they  were  attacked  for  invalidity,  and 
therefore  we  must  assume  that  they  were 
regular,  as  error  is  not  presumed  in  this 
court  The  plaintiff  really  relies,  for  re- 
covery of  damages,  upon  an  abuse  of  process, 
and  there  is  not  the  slightest  evidence  of  it 

[2]  There  seems  to  be  a  misconception 
of  the  term  "abuse  of  process,"  and  some 
think  that  because  a  plaintiff  may  bring  an 
action  to  recover  a  debt  and  by  an  allegation 
that  defendant  has  absconded  or  concealed 
himself  to  avoid  the  service  of  process,  and 
80  forth,  has  attached  his  property,  that 
plaintiff  has  abused  the  process  of  the  court, 
If  the  allegations  of  plaintiff  prove  to  be 
false.  But  not  so.  If  the  action,  in  which 
tbe  attachment  was  issued  in  the  case  sup- 
posed, was  wrongful  in  that  it  was  not  based 
on  probable  cause,  and  malicious,  defend- 
ant is  liable,  because  his  action  was  unlaw- 
ful, and  the  wrong  is  actionable,  but  his  ac- 
tion may  have  been  legal  and  yet  if  he  uses 
any  process,  mesne  or  final,  in  the  course 
of  the  litigation  wrongfully,  with  a  bad 
motive  or  intention,  or  ^,  after  it  was  is- 
sued, he  uses  it  for  r  wrongful  purpose,  tak- 
ing advantage  of  his  right  to  have  it,  he  puts 
it  to  an  unlawful  use.  Then  we  have  quite 
a  different  remedy  at  hand.  The  first  cause 
of  action  was  for  maliciously  suing  out'  the 
attachment  or  maliciously  prosecuting  the 
attachment;  the  second,  assuming  even  that 
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tne  process  was  rlghtfnlly  Issued  and  based 
upon  regular  and  lawful  proceedings,  is 
founded  upon  the  idea  that  some  foreign 
and  false  use  is  made  of  the  process — the 
writ  of  attachment,  for  instance,  as  the 
Chief  Justice  has  so  aptly  put  the  case  in 
Railroad  v.  Hardware  Ck).,  138  N.  a  175,  50 
S.  EX  571,  where  the  plaintiff  used  the  pro- 
cess to  make  an  excessive  levy  upon  plain- 
tifiTs  property.  Much  confusion  as  to  the 
exact  nature  of  these  torts  and  their  differ- 
ential characteristics  has  grown  out  of  the 
f^ct  that  the  malicious  suing  out  of  process 
has  been  confounded  with  the  malicious 
abuse  of  process.  The  latter  will  support 
an  action  even  if  the  process  was  lawfully 
Issued  but  in  its  execution  has  been  illegal- 
ly used.  If  this  is  not  so,  it  results  that 
the  law  has  given  two  remedies  for  the 
same  wrong,  when  one  was  all-suffldent. 
There  is  a  marked  distinction  between  the 
maliciously  suing  out  of  process  and  the 
abuse  of  that  process  when  lawfully  Issued, 
as  illustrated  very  clearly  in  our  cases.  We 
tried  to  state  the  distinction  between  the 
two  causes  of  action  in  Jackson  v.  Telegraph 
Oo.,  189  N.  O.  a47,  51  S.  EL  1015,  70  L^  IL  A. 
738,  the  facts  of  which  case  sharply  pre- 
sented the  essential  difference  between  these 
two  kinds  of  torts,  accentuating  the  features 
of  each  which  easily  indicated  the  dividing 
line  between  them.  We  there  said,  at  page 
356  of  139  N.  O.,  at  page  1018  of  51  & 
£1  (70  L.  R.  A.  738):  "An  action  for  dam- 
ages lies  for  the  malicious  abuse  of  lawful 
process,  civil  or  criminal,  even  if  such  pro- 
cess has  been  issued  for  a  just  cause,  and 
Is  valid  in  form,  and  the  proceeding  thereon 
waa  Justified  and  proper  in  its  inception, 
but  injury  arises  in  consequence  of  abuse  in 
aubsequent  proceedings."  1  Jaggard  on 
Torts,  632-634.  See  the  cases  cited  in  the 
annotated  edition  of  that  volume. 

The  plaintiff  in  this  case  hardly  states  a 
cause  of  action  for  malicious  prosecution, 
and  if  he  has  done  so,  there  is  absolutely 
no  proof  of  it  The  plaintiff  proceeded  in 
the  orderly  way  to  allow  service  of  the 
process  by  publication,  proved  his  cause  of 
action,  and  did  everything  else  required  by 
the  law.  The  proceeding  was  regular  in  all 
its  stages.  The  defendant  in  that  action, 
plaintiff  in  this  one,  should  have  appeared 
and  moved,  upon  affidavits  or  for  other  rea- 
sons appearing  by  the  papers  in  the  cause, 
to  vacate  the  attachment  as  being  false  in 
fact,  or  upon  other  legal  grounds.  The  com- 
plaint or  afOdavit  alleged  enough  to  entitle 
plaintiff  to  an  attachment,  and  we  must  as- 
sume that,  wlien  the  court  upheld  the  attach- 
ment In  that  actioh,  it  found  such  facts,  if 
not  set  forth  in  writing,  as  sustained  its 
Judgment.  Ooharie  Lumber  Go.  v.  Buhmann 
(at  this  term)  160  N.  a  — ,  76  S.  B.  1008. 
The  defendant  in  that  suit,  plaintiff  in  this, 
is  concluded  or  estopped  by  his  inactivity 
from  asserting  that  he  was  not  given  a  ftUr 


chance  in  the  progress  of  that  cause.  The 
facts  show  conclusively  that  he  was  negli- 
gent at  every  turn  in  the  case,  and  the  blame 
for  his  loss  or  damage,  if  any,  lies  at  his 
own  door,  and  was  the  result  of  his  own 
remissness.  There  is  not  the  slightest  proof 
of  malice  or  improbable  cause,  as  we  construe 
the  evidence,  but,  on  the  contrary,  very  sus- 
picious circumstances  tending  to  show  that 
plaintiff  in  this  action  and  defendant  in  the 
former  suit  intended  to  hinder,  delay,  and 
defeat  plaintiff  and  his  other  creditors  by 
concealing  himself  to  avoid  the  service  of 
process  and  removing  his  goods.  Honest  men 
do  not  act  the  way  he  did.  The  former  case 
proceeded  regularly,  in  an  orderly  manner, 
and  according  to  the  statute,  and  there  was 
no  misuse  of  any  process,  mesne  or  flnaL 
The  plaintiff,  if  he  has  any  at  all,  has  mis- 
conceived his  cause  of  action,  and  we  cannot 
help  him. 

Mr.  Alexander  has  presented  his  client's 
case  very  ably  and  learnedly  ta  his  well-pre- 
pared brief,  but  he  did  not  have  sufficient 
facts  with  which  to  win  a  verdict  for  him,  and 
we  must  decide  upon  the  f&cts.  We  hope 
learned  counsel  will  note  the  distinction  be- 
tween unlawfully  and  maliciously  suing  out 
an  attachment  or  other  process,  mesne  or 
final,  and  the  wrongful  abuse  of  process. 
The  line  of  demarcation  is  well  defined.  An 
abuse  of  process  consists  in  its  employment 
or  use  for  some  unlawful  purpose,  which  it 
was  not  intended  by  the  law  to  effect,  and 
amounts  to  a  perversion  of  it  It  is  not  the 
illegality  or  maliciousness  of  legal  pro- 
ceedings leading  up  to  it,  wliich  forms  the 
basis  of  a  distinct  cause  of  action  for  its 
abuse,  which  is  independently  actionable, 
when  the  process  itself  is  used  for  an  unlaw- 
ful or  oppressive  purpose,  or  is  used  to  coerce 
or  harass  the  defendant  Lockhart  v.  Bear, 
117  N.  a  304,  23  &  EI.  484;  Sneeden  v.  Har- 
ris, 109  N.  a  357,  13  S.  EL  920,  14  L.  R.  A. 
389;  Perry  v.  Tupper,  71  N.  C.  387;  He  wit 
V.  Wooten,  52  N.  C.  184;  Kirkham  v.  Coe,  46 
N.  C.  428;  Railroad  v.  Hardware  Co.,  135  N. 
a  73,  47  S.  D.  234;  a.  c,  138  N.  C.  175,  50 
S.  El  571,  and  143  N.  G.  54,  55  S.  E.  422; 
Jackson  v.  Telegraph  Go.,  139  N.  a  347,  51 
S.  EX  1015,  70  L.  R.  A.  738;  E)ly  v.  Davis, 
111  N.  a  26,  15  S.  El  878;  Grainger  v.  HUl, 
4  Bing.  N.  G.  212  (33  E>.  a  L.  Rep.  328).  The 
latest  case  is  Ludwick  v.  Penny,  158  N.  G. 
104,  at  page  111,  73  S.  EL  228,  at  page  231, 
where  we  said:  "Speaking  of  the  malicious 
abuse  of  process,  he  (Judge  Oooley)  dis- 
tinguishes it  from  a  malicious  civil  suit 
where  there  is  an  interference  with  property 
or  business,  as  follows:  'If  process,  either 
dvil  or  criminal,  is  willfully  made  use  of 
for  a  purpose  not  Justified  by  the  law,  this 
is  abuse  for  which  an  action  will  lie.  The 
following  are  illustrations:  Elntering  a  Judg- 
ment and  suing  out  an  attachment  for  an 
amount  greatly  in  excess  of  the  debt;  caus- 
ing an  arrest  for  more  than  is  due ;  levying 
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an  execution  for  an  excesslTe  amount ;  caus- 
ing an  arrest  when  the  party  cannot  procure 
bail  and  keeping  him  imprisoned  until,  by 
stress  thereof,  he  is  compelled  to  surrender 
property  to  which  the  other  is  not  entitled. 
In  these  cases,  proof  of  actual  malice  is  not 
important  except  as  it  may  tend  to  aggravate 
damages;  it  is  enough  that  the  process  was 
willfully  abused  to  accomplish  some  unlawful 
purpose.  Two  elements  are  necessary  to  an 
action  for  the  malicious  abuse  of  legal  pro- 
cess: First,  the  existence  of  an  ulterior 
purpose;  and,  second,  an  act  in  the  use  of 
the  process  not  proper  in  the  regular  prose- 
cution of  the  proceeding.  Kegular  and  legiti- 
mate use  of  process,  though  with  a  bad  in- 
tention, is  not  a  malicious  abuse  of  process. 
In  a  suit  for  malicious  abuse  of  process,  it 
is  not  necessary  that  there  should  haire  been 
a  termination  of  the  suit  in  which  the  pro- 
cess was  Issued,  nor  a  want  of  probable 
cause  for  the  suit'  Cooley  on  Torts,  p.  354 
et  seq.  The  distinction  is  dear ;  one  consists 
in  commencing  and  prosecuting  a  suit  mali- 
ciously and  interfering  with  property  or  busi- 
ness, and  the  other  consists  in  the  willful, 
unlawful,  and  wrongful  use  of  the  process  it^ 
self." 

[3]  We  can  see  nothing  in  this  case  but 
a  plain  action  of  debt,  with  the  ancillary 
remedy  of  attachment,  properly  constituted 
and  conducted.  If  the  plaintiff  lost  any- 
thing in  that  suit,  his  failure,  as  we  hare 
said,  is  imputable  to  his  own  fault,  for 
which  no  action  lies.  No  man  can  base  a 
cause  of  action  npon  his  own  laches.  Plain- 
tiff in  this  action  had  at  least  two  remedies 
by  which  to  redress  his  supposed  wrong. 
He  could  have  moved  to  vacate  the  attach- 
ment under  the  Code  and  recovered  his  dam- 
ages out  of  the  bond,  or  he  could  have  sued 
for  a  wrongful  and  malicious  attachment, 
if  there  was  not  probftble  cause  for  resort- 
ing to  the  writ  and  he  had  vacated  it 
There  is  no  '^wrongful  abuse  of  process*'  In 
the  technical  sense  alleged  or  shown  In  this 
case.  It  would  be  necessary,  in  order  to 
recover  for  malicious  prosecution  or  mali- 
ciously and  wrongfully  suing  out  of  the 
attachment,  to  show  that  the  suit  had  been 
terminated  favorably  to  plaintiff  in  this  suit 
at  the  time  the  action  was  commenced.  De- 
fendant's suit  may  have  been  unlawful,  and 
the  allegations  upon  which  it  was  based  may 
have  been  false  in  fact,  but  he  pursued  the 
regular  and  usual  procedure  of  the  law. 
There  was  no  abuse  of  process  In  the  sense 
of  an  unlawful  use  of  it — ^that  Is,  where  it 
is  employed  for  some  wrongful  purpose^  not 
intended  or  contemplated  by  the  law;  in 
other  words,  a  perversion  of  it  Lockhart 
V.  Bear,  supra;  Sneeden  v.  Harris,  supra; 
Ludwlck  V.  Penny,  168  N.  a  104,  73  S.  BL 
228;  Jackson  v.  Telegraph  Go.',  139  N.  0. 
347,  51  S.  E.  1015,  70  L.  B.  A.  738.  The  cases 
of  Kirkham  v.  Ck)e,  46  N.  O.  428,  and  Abrams 
V.  Pender,  44  N.  G.  261,  were  actions  on  the 


case  for  maliciously  suing  out  an  attach- 
ment, and  not  for  the  unlawful  abuse  of 
process.  If  a  litigant  has  a  capias  or  war- 
rant of  attachment,  or  an  execution  or  othQjc 
mesne  or  final  process,  and  wrongfully  uses 
it — ^that  is,  in  a  way  not  designed  by  the 
law,  bnt  to  Injure  and  oppress  another,  as, 
for  example,  to  extort  money  from  him,  or 
to  commit  any  other  wrong  to  his  preju- 
dice—it is  an  illegal  abuse  of  process,  and 
in  that  case  it  makes  no  difference  whether 
the  suit  in  which  the  process  issued  has 
been  determined  or  not,  or  how  it  ended, 
whether  for  or  against  the  wronged  party. 
The  damage  is  done  at  once  with  the  pro- 
cess, and  the  injuria  or  complete  cause  or 
right  of  action  comes  into  being  instantly. 
The  process  may  have  lawfully  and  right- 
fully issued,  and  yet  be  abused.  This  idea 
clearly  marks  the  difference  between  abuse 
of  process  and  malicious  prosecution  or 
wrongful  and  malicious  attachment 

The  distinction  is  well  drawn  by  Judge 
Battle  in  Hewlt  v.  Wooten,  52  N.  a  182, 
which  was  held  to  be  an  action  on  the  case 
for  malicious  arrest  or  malicious  prosecu- 
tion. He  said  that  plaintiff's  allegations,  upon 
which  he  recovered,  may  have  been  false 
and  maliciously  so,  but  he  adds  in  this  case : 
"There  is  not  the  slightest  proof  that  the 
defendants  gave  the  sheriff  any  Instructions, 
not  enjoined  by  the  exigency  of  the  writ, 
which  he  th^  had  lu  his  hands."  He  cites 
and  comments  upon  the  leading  English  case 
of  Grainger  v.  HUl,  4  Bing.  N.  C  212  (33 
Eng.  Gom.  Law  Rep.  328),  as  follows:  "Aft- 
er the  plaintiff  had  proved  the  facts  alleged 
in  his  declaration.  It  was  objected  that  he 
could  not  recover,  because  he  had  not  shown 
that  the  suit,  commenced  by  the  defendant 
had  been  terminated."  Tindall,  G.  J.,  said: 
"The  answer  to  this  objection  was  that  the 
action  was  for  an  abuse  of  the  process  of 
the  law  by  applying  it  to  extort  property 
from  the  plaintiff,  and  not  an  action  for  a 
malldouB  arrest,  or  malicious  prosecution. 
The  learned  Ghief  Justice  then  draws  the 
distinction  between  the  two  kinds  of  action 
thus:  'In  the  case  of  a  malicious  arrest 
the  sheriff  at  least  is  Instructed  to  pursue 
the  exigency  of  the  writ;  here  the  directions, 
given  to  compel  the  plaintiff  to  yield  up  the 
register,  were  not  part  of  the  duty  enjoined 
by  the  writ  If  the  course  pursued  by  the 
defendant  is  such  that  there  is  no  precedent 
of  a  similar  transaction,  the  plaintlfTs  rem- 
edy is  by  an  action  on  the  case,  applicable 
to  such  new  and  special  circumstances ;  and 
his  complaint  being  that  the  process  of  law 
has  been  abused  to  effect  an  object  not  with- 
in the  scope  of  the  process,  it  is  Immaterial 
whether  the  suit,  which  that  process  com- 
menced, has  been  determined  or  not,  or 
whether  or  not  it  was  founded  on  reasonable 
and  probable  cause.'  Bosanquet,  J.,  said: 
*This  is  not  an  action  for  a  malicious  arrest 
or  prosecution,  or  for  maliciously  doing  that 
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which  the  law  allows  to  be  done;  the  pro- 
cess was  enforced  for  an  ulterior  purpose, 
to  obtain  property  by  duress,  to  which  the 
defendant  had  no  right.  The  action  Is  not 
for  maliciously  putting  process  In  force,  but 
for  maliciously  abusing  the  process  of  the 
court'  Park  and  Vaughan,  JJ.,  expressed 
themselves  to  the  same  effect"  If  a  person 
should  sue  out  a  writ  for  the  purpose  of  us- 
ing It  In  extorting  money,  and  he  so  uses  It, 
a  case  for  unlawful  abuse  of  process  Is  pre- 
sented. Hewlt  y.  Wooten,  supra.  But  not 
so  where,  In  prosecuting  his  action  for  the 
recovery  of  money  due  to  him,  as  Is  the 
case  here,  he  pursues.  In  the  usual  way,  only 
the  ordinary  and  regular  processes  of  the 
law.  In  the  latter  case,  In  order  to  consti- 
tute an  actionable  malicious  prosecution', 
there  must  be  shown  both  malice  and  want 
of  probable  cause.  Malice  alone  will  not 
do;  they  must  concur;  but,  from  lack  of 
probable  cause,  malice  is  implied  or  Infer- 
red by  the  Jury  as  a  fact,  or,  to  put  it  differ- 
ently, want  of  probable  cause  Is  evidence  of 
malice.  26  Oyc.  21.  Plaintiff  must  also  aver 
and  prove,  as  an  additional  element,  the  fa- 
vorable termination  of  the  former  prosecu- 
tion, for,  until  such  original  proceeding  has 
been  so  finally  ended,  there  is  no  remedy 
because  there  Is  no  wrong;  the  process  being 
valid  and  lawful  until  set  aside,  and  ques- 
tions concerning  want  of  probable  cause  and 
malice  are  Immaterial.  29  Oyc.  pp.  55,  56; 
Kirkham  v.  Coe,  supra;  Railroad  v.  Hard- 
ware Co.,  138  N.  C.  175,  50  S.  E.  571. 

There  is  a  suggestion  made  in  Kirkham 
V.  Coe,  supra,  which  seems  contrary  to  what 
Chief  Justice  Tlndall  said  in  Grainger  v. 
Hill,  supra,  viz.,  that  it  Is  only  necessary 
to  prove  a  want  of  probable  cause  In  an 
action  for  maliciously  suing  out  an  attach- 
ment, or  any  other  extraordinary  process, 
and  upon  the  ground  that  when  one,  In  the 
assertion  of  a  civil  right,  resorts  to  an  ex- 
traordinary process,  without  probable  cause, 
and  thereby  injures  his  neighbor,  there  Is 
no  reason  of  public  policy  upon  which  to 
excuse  him,  and  this  idea  Is  accepted  as 
correct  in  Railroad  v.  Hardware  Co.,  supra ; 
but  we  do  not  think,  with  all  possible  defer- 
ence to  the  opinion  of  the  great  chief  jus- 
tice, that  the  expression  is  accurate,  or  that 
the  rule  is  stated  with  his  usual  nicety. 
Wliat  is  meant,  we  presume,  is  that,  where 
a  want  of  probable  cause  is  established,  the 
law  will  sometimes  presume  the  legal  malice 
necessary  to  support  the  action;  that  is, 
that  kind  of  malice  which,  according  to  the 
famous  and  generally  accepted  definition  of 
Justice  Bailey  in  Bromage  v.  Prosser,  10 
Bng.  Com.  Law  Rep.  821,  consists  In  a  wrong- 
ful act  intentionally  done  and  without  just 
and  lawful  cause  or  excuse. 

[4]  This  Is  legal  malice,  as  distinguished 
from  express  or  actual  malice,  and  is  sufl9- 
clent  to  support  the  action.  When  plaintiff 
seeks  to  recover  punitive  damages,  he  must 


show  actual  malice,  or  something  more  than 
technical  malice.  The  distinction  is  well 
marked  in  Stanford  ▼.  Grocery  Co^  143  N.  C. 
419,  55  S.  E.  815,  where  It  \a  said  substan- 
tially (by  Justice  Hoke)  that,  in  an  action 
for  malicious  prosecution,  there  must  be 
shown  that  an  action  or  proceeding  has  been 
instituted,  without  probable  cause,  from  mal- 
ice, and  that  damage  has  resulted  therefrom, 
and,  in  addition,  that  the  proceeding  com- 
plained of  has  been  terminated  in  favor  of 
the  defendant  in  that  proceeding;  while  in 
an  action  for  malicious  abuse  of  process 
there  must  be  shown  an  ulterior  purpose  and 
some  act  done  with  the  process,  not  proper 
in  its  regular  and  ordinary  use — a  willful 
perversion  or  misuse  of  the  process  to  ef- 
fect some  collateral  end.  In  such  a  case  it 
is  not  necessary  to  show  a  want  of  proba- 
ble cause  or  the  termination  of  the  former 
action.  It  is  a  settled  rule  that,  if  a  man 
prosecutes  another  for  real  guilt,  however 
malicious  his  motives  may  be,  he  is  not  lia- 
ble in  damages  for  malicious  prosecution* 
nor  is  he  liable  if  he  prosecute  him  for  ap- 
parent guilt  arising  from  facts  and  circum- 
stances which  he  himself  believes  to  exist 
Plummer  v.  Gheen,  10  N.  C.  66,  14  Am.  Dec 
572;    Stanford  v.  Grocery  Co.,  supra. 

It  is  said  in  1  Jaggard  on  Torts,  pp.  632- 
634:  "An  action  for  damages  Ues  for  ma- 
licious abuse  of  lawful  process,  civil  or  crim- 
inal, even  If  such  process  has  been  issued  for 
a  just  cause,  and  is  valid  in  form,  and  the 
proceeding  thereon  was  justified  and  proper 
In  its  Inception,  but  injury  arises  in  conse- 
quence of  abuse  in  subsequent  proceedings." 
Jackson  v.  Telegraph  Co.,  139  N.  C.  347,  51 
S.  E.  1015,  70  L.  R.  A.  738;  Dickey  v.  John- 
son, 44  N.  C  405.  Not  so  in  an  action  for 
malicious  prosecution,  for  in  Ely  v.  Davis, 
111  N.  C.  24,  15  S.  E.  878,  the  court  said. 
Justice  MacRae  writing  its  opinion:  "It  is 
essential  to  the  maintenance  of  an  action  for 
malicious  prosecution  that  the  complaint 
should  contain  an  averment  of  the  want  of 
probable  cause^  or  a  statement  of  facts 
which,  if  proved,  would  establish  a  want  of 
probable  cause." 

[6]  We  are  not  Inadvertent  to  the  fact  that 
several  cases  decided  in  other  jurisdictions 
hold  that  there  is  an  exception  to  the  general 
rule  we  have  stated  that  the  prior  suit  must 
have  been  terminated  favorably  to  the  plain- 
tiff in  an  action  for  malicioas  prosecution; 
the  exception  being  that  where  the  former 
proceedings  were  ex  parte,  and  the  defendant 
in  them  had  no  opportunity  of  being  heard, 
as,  for  example.  In  cases  of  malicioas  at- 
tachment, the  rule  does  not  apply.  26  Cyc 
p.  57,  and  notes  15  and  17.  We  have  ex- 
amined the  cases  cited  in  note  17  and  find 
that  most  of  them  were  founded  upon  facts 
which  would  constitute  an  unlawful  abuse 
of  process  as  an  excessive  levy  under  a  war- 
rant of  attachment,  not  for  the  legitimate 
purpose  of  coUecttng  the  debt»  but  to  harass 
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and  oppress  the  defendant  therein.  29nn  t. 
Bice,  154  Mass.  1,  27  N.  .E.  772.  12  U  B.  A. 
2S8,  which  is  like  the  case  in  this  court  of 
Railroad  Co.  v.  Hardware  Co.,  143  N.  C. 
M,  55  S.  E.  422  (opinion  by  the  Chief  Jus- 
tice), in  which  It  was  held  that  an  exce»- 
slve  levy  under  an  attachment  was  a  wrong- 
ful abuse  of  the  process,  the  Chief  Justice 
saying:  **  *If  process,  either  civil  or  crim- 
inal, is  willfully  made  use  of  for  a  purpose 
not  Justified  by  the  law,  this  is  an  abuse  for 
which  an  action  will  lie.'  1  Cooley,  Torts 
(3d  EdL)  354.  Two  elements  are  necessary: 
First,  an  ulterior  purpose;  second,  an  act  tn 
the  use  of  the  process  not  proper  in  the  reg- 
ular prosecution  of  the  proceeding.'  Id.  356 ; 
1  Jaggard,  Torts,  |  203;  Hale  on  Torts,  { 
186.  'An  abuse  of  legal  process  is  where  it 
is  employed  for  some  unlawful  object  which 
is  not  the  purpose  intended  by  law.  It  is 
not  necessary  to  show  either  malice  or  want 
of  probable  cause,  nor  that  the  proceeding 
had  terminated,  and  it  is  immaterial  whether 
such  proceeding  was  baseless  or  not'  Mayer 
V.  Walter,  64  Pa.  283"— citing  also  Jackson 
T.  Telegraph  Co.,  139  N.  G.  356^  51  S.  E. 
1015,  70  Ia  IL  A.  738.  The  decisions  in  some 
of  the  cases  referred  to  in  note  17  seem  to 
have  been  influenced  by  local  regulations,  as 
In  the  case  of  Alsop  v.  Udden,  130  Ala.  648, 
30  South.  401,  following  Brown  v.  Master, 
104  Ala.  463,  16  South.  443,  the  statute  in 
that  state,  in  the  language  of  Justice  Ty- 
son, providing  that  the  defendant  cannot  de- 
ny or  put  in  issue  the  cause  for  which  the 
attachment  issued  (Ala.  Code^  {  2990;  Code 
of  1806,  I  565),  and  the  nonexistence  of  the 
statutory  ground  for  issuing  the  warrant 
must  therefore  be  shown  dehors  the  record. 
This  is  not  so  in  our  state. 

The  case  of  Fortman  v.  Botder,  8  Ohio 
8t  548,  "70  Am.  Dec.  606,  more  nearly  de- 
cides that,  in  the  case  of  a  malicious  issu- 
ing of  an  attachment  as  an  ancillary  remedy, 
it  is  not  necessary  to  aver  or  prove  that 
the  former  suit  terminated  adversely  to  the 
plaintiff  in  it.  But  the  court  relied  mainly 
upon  the  authority  of  Grainger  v.  Hill,  33 
B.  0.  Ia  Bep.  338,  which  we  have  already 
shown  was  an  action  for  the  abuse  of  pro- 
cess. The  declaration  in  the  Qralnger  Case 
shows  clearly  that  it  was  not  for  an  ordi- 
nary malicious  prosecution,  but  for  an  un- 
lawful abuse  of  process.  Plaintiff  was  on  the 
eve  of  sailing  from  port  in  his  smack,  of 
which  he  was  the  master,  and,  as  the  declara- 
tion runs,  upon  plaintiff  refusing  to  comply 
with  an  unjust  demand  for  goods  not  em- 
braced in  the  mortgage  given  by  plaintiff  to 
secure  his  debt  to  defendants,  on  pain  of  be- 
ing refused  the  proper  registry  or  clearance 
for  sailing  or  to  submit  to  any  unlawful  ex- 
action by  them,~lhe  latter  thereupon  "wrong- 
fully and  unjustly  contriving  and  intending, 
as  aforesaid,  to  Imprison,  harass,  oppress,  in- 
jure, and  impoverish  the  plaintiff,  and  to 
cause  and  procure  him  to  be  arrested  and 


imprisoned,  and  to  prevent  his  making  and 
prosecuting  any  voyages  In  his  smack  or  ves- 
sel, and  wholly  to  ruin  the  plaintiff  there- 
by, they,  well  knowing  that  plaintiff  was  en- 
threly  unprepared  and  unprovided  with  ball," 
falsely  and  maliciously  caused  the  arrest  of 
plaintiff,  under  a  writ  of  capias,  which  they 
had  caused  "to  be  sued  and  prosecuted  out 
of  the  court  of  our  Lord  the  King  of  the 
Bench  at  Westminster"  for  the  purpose  of 
using  it,  not  to  collect  an  honest  debt  in  a 
legal  way,  but  to  wrong  and  oppress  the 
plaintiff.  This  case  is  much  like  that  of 
Jackson  v.  Telegraph  Co.,  supra,  which  was 
decided  by  this  court,  and  has  several  times 
been  cited  by  us  as  an  authority  upon  the 
subject  of  the  "abuse  of  process."  The  pre- 
cise point  in  the  case  of  Qrainger  v.  Hill 
will  appear  from  the  headnote,  whidh  is  as 
follows:  "Placing  a  party  under  restraint 
of  a  sheriff's  officer  who  holds  a  writ  of 
capias  is  an  arrest  without  proceeding  to  ac- 
tual contact  In  an  action  for  abusing  the 
process  of  the  court  in  order  illegally  to  com- 
pel a  party  to  give  up  his  property,  it  is  not 
necessary  to  prove  that  the  action  in  which 
the  process  was  improperly  employed  has 
been  determined,  or  to  aver  that  the  process 
was  sued  out  without  reasonable  or  proba- 
ble cause."  So  we  do  not  think  it  sustains 
the  conclusion  of  the  court  in  Fortman  v. 
Bottler,  supra,  nor  are  we  satisfied  with  or 
convinced  by  the  reasoning  in  that  case. 
Judge  Sutliff  filed  a  dissenting  opinion,  which 
seems  to  us  to  be  a  full  and  complete  an- 
swer to  the  argument  of  the  court  in  sup- 
port of  its  decision.  He  said:  "I  cannot  per- 
ceive a  want  of  analogy  between  the  causes 
of  action  for  maliciously  commencing  the 
suit  without  cause  against  a  defendant  and 
for  that  of  maliciously  suing  out  an  attach- 
ment against  a  defendant  without  cause." 
He  reasons  thus:  Suppose,  further,  that  in 
the  civU  suit  the  plaintiffs  below  had  offered 
to  prove  to  the  court  that  the  cause  of  action 
alleged  against  them  was  utterly  groundless 
and  fraudulent,  and  also  had  offered  the 
same  proof  to  dissolve  the  attachment  upon 
the  same  motion,  and  suppose  the  Justice  to 
have  refused  to  admit  the  proof  of  plaintiffs, 
either  against  the  right  of  action  or  the  right 
of  attachment,  it  seems  to  me  that  in  such  a 
case  there  Is  no  reason  for  holding  the  plain- 
taSa  precluded  in  their  right  of  action  for 
instituting  the  suit  against  them,  which  does 
not  equally  obtain  to  preclude  their  right  of 
action  for  suing  out  the  attachment  against 
them.  If  the  suit  were  destitute  of  merits, 
the  defendants  might  appear  and  defeat  the 
same.  If  the  attachment  was  improperly 
sued  out,  they  liad  the  same  right  to  appear 
and  defeat  the  same  and  procure  its  dlsmis* 
sal.  But  it  is  said  they  were  not  bound  to 
move  for  the  dismissal  of  the  attachment 
Nor  were  they  bound  to  defend  the  suit  com- 
menced without  cause  and  maliciously  against 
them.    The  plalntiffls  below  might  have  been 
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seriously  injured  by  the  commencement  of  a 
suit  in  the  case  supposed;  perhaps  as  seri- 
ously injured  as  they  could  have  been  by  an 
attachment  being  sued  out  Suppose  a  case 
where  a  merchant  with  a  limited  credit*  and 
indispensably  necessary  to  be  preserved  for 
his  success  in  business,  were  sued  for  a  large 
pretended  debt  for  the  purpose  of  destroying 
his  credit  The  very  commencement  of  the 
suit  might  have  ruined  him  in  his  business; 
yet  we  all  agree  no  action  could  be  main- 
tained for  the  wrong  unless  the  injured  par- 
ty could  aver  and  show  that  such  suit  was 
terminated  without  a  recovery.  '*I  confess 
I  can  see  no  reason  for  not  applying  the 
same  rule  to  cases  of  attachment  wherever 
the  party  had  an  opportunity  of  defending 
against  the  alleged  wrongful  proceeding 
against  him.  I  hold  the  law  to  be  that  he 
must  aver  and  show  the  dismissal  or  ter- 
mination of  such  legal  proceedings,  in  his 
favor,  as  indispensably  necessary  to  entitle 
him  to  a  recovery  for  such  alleged  wrongful 
prosecution  against  him."  He  cites  strong 
authority  for  his  position,  and  we  agree  in 
his  conclusion.  At  least  that  has  been  the 
law  of  this  state,  as  will  appear  by  our  de- 
cisions upon  the  question. 

A  case  directly  in  point  is  Kramer  v. 
Light  Co.,  95  N.  G.  277.  That  case  decided 
that  "the  wrong  or  injury  cannot  be  complete 
until  the  action  or  the  provisional  remedy 
has  been  heard  and  determined,  and  then 
only  will  the  cause  of  action  accrue."  A  de- 
fendant can  move  to  vacate  the  attachment, 
under  our  Code,  by  notice  and  motion,  and 
then  he  can  have  a  full  opportunity  to  be 
heard,  as  much  so  as  in  the  principal  suit, 
though  the  method  of  hearing  it  may  be  dif- 
ferent The  case  of  Railroad  Co.  v.  Hard- 
ware Co.,  supra,  sustains  this  view  of  the 
matter.  The  plaintiff  in  the  case  at  bar  has 
not  averred  or  proved  the  termination  of  the 
other  action  favorably  to  him.  But  we  do 
not  think  he  has  shown  the  presence  of  mal- 
ice or  the  absence  of  probable  cause  *for  in- 
stituting the  former  suit  The  essential 
facts  of  this  case  are  the  same  as  those  of 
Williams  v.  Hunter,  10  N.  C.  545,  14  Am.  Dec. 
597.  The  Intimation  of  the  court,  which  in- 
duced the  nonsuit,  was  correct 

No  error. 


(160  N.  C.  582) 

DELLINGER   t.    GHARIXXTTB   BLBCTRIC 

RT.  CO. 

(Supreme  Court  of  North  Carolina.    Nov.  27, 

1912.) 

1.  Mastkb  and   Sebvant    (i  264*)--AoTioR 

FOB    INJTTBIEB— VaRIANCB— MaTEBIALTTT. 

Under  Revisal  1905,  §§  515,  516,  providing 
that  a  variance  shall  not  be  material,  unless 
misleading  or  prejudicial,  and  that  when  imma- 
terial the  judge  may  direct  a  fact  to  be  found 
according  to  the  evidence,  or  may  order  an  im- 
mediate amendment,  a  variance,  in  a  street 
car  conductor's  action  for  injuries  from  being 


struck  by  the  electric  current  while  attempt- 
ing to  replace  a  derailed  car,  in  that,  though 
the  complaint  alleged  that  he  connected  a  rod 
first  with  the  car  and  then  with  the  rail,  he 
was  permitted  to  prove  that  he  first  connected 
it  with  the  rail  and  then  with  the  car,  was  not 
material,  where  the  evidence  and  inferences 
therefrom  showed  that  defendant  was  not  mis- 
led or  prejudiced  thereby;  and  it  did  not  ap- 
pear that  the  evidence  on  a  new  trial  on  an 
amended  complaint  would  be  any  different 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  861^76;  Dec  Dig.  fi 
^o4.*J 

2.  Master  and  Sebvaitt  ({  296*)— Injitbt 
to  oonduotob— instbuctions— fboximatb 
Cause. 

In  a  street  car  conductor's  action  against 
the  company  for  injuries  from  being  struck  by 
the  electric  current  while  he  was  attempting 
to  replace  a  derailed  car,  the  court  did  not 
err  in  modifying  a  requested  instruction  that 
if  plaintiff,  at  the  time  of  the  injury,  was  dis- 
obeying instructions  he  was  guilty  of  contribu- 
tory negligence  barring  a  recovery,  by  adding 
thereto  the  words,  "if  you  find  that  such  con- 
tributory negligence  was  the  proximate  cause 
of  plaintiff's  injury,**  where  there  was  evi- 
dence that  the  motorman's  negligently  turning 
on  the  current  was  the  proximate  cause  of  the 
injury. 

[Ed.  Note.—For  other  cases,  see  Master  and 

?®.i^^  ^^^  ^^-  H  1180-1194;  Dea  Dig. 
§  296.*] 

Appeal  from  Superior  Court,  Mecklenburg 
County;    Lyon,  Judge. 

Action  by  O.  D.  Dellinger  against  the 
Charlotte  Electric  Railway  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
No  error. 

This  action  is  to  recover  damages  for 
personal  injuries,  caused,  as.  the  plaintilT  al- 
leges, by  the  negligence  of  the  defendant 

The  plain tifT  was  in  the  employment  of 
the  defendant  as  a  conductor,  and  was  en- 
gaged, at  the  time  of  Ills  injury,  In  replace 
ing  a  derailed  car  on  the  track. 

The  plaintiff,  among  other  things,  alleged 
in  his  complaint: 

"(4)  That  after  the  derailment  of  the  car, 
as  aforesaid,  and  after  the  electric  current 
and  voltage  used  in  the  operation  of  the 
said  car  had  been  turned  ofT  by  the  motor- 
man  in  charge  of  the  said  car,  it  became  the 
duty  of  the  said  plaintiff,  in  the  course  of 
his  employment  and  under  express  instruc- 
tions and  directions  from  his  'alter  ego'  and 
superintendent  as  aforesaid,  to  help  in  aa^ 
sisting  in  putting  tlie  car  back  on  the  T 
iron  or  tracks,  and  in  order  to  obey  his  ex- 
press instructions  and  directions;  and  in 
the  due  course  of  his  duty  and  employment 
it  .was  further  necessary  for  tbla  plaintiff 
to  take  an  iron  rod  (commonly  known  as 
the  switch  rod)  and  fasten  one  end  of  the 
said  rod  to  the  derailed  car  and  place  the 
other  end  on  the  T  iron  or  track  of  the  de- 
fendant company,  in  order  to  enable  him  to 
carry  out  his  instructions  and  directions  of 
the  said  superintendent  as  aforesaid,  and 
further  to  get  the  car  back  on  the  track. 

"(5)  That  while  the  plaintiff  was  thus  en- 
gaged in  carrying  out  the  expressed  instruc- 


•For  other  cases  see  iam«  topic  and  section  NUMBBR  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indez< 
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tions  and  directions  of  the  said  superin- 
tendent, as  aforesaid,  and  without  any  de- 
fault or  misconduct  on  his  part,  and  Just 
as  he  had  fastened  the  crooked  part  of  the 
rod  to  the  car,  and  while  still  holding  to 
same  and  In  the  act  of  placing  the  other 
end  on  the  T  Iron  rail,  the  defendant  com- 
pany, Its  servants,  agents  and  employte, 
without  any  knowledge  or  warning,  or  sig- 
nal of  danger  to  this  plaintiff,  notwithstand- 
ing the  fact  that  the  defendant  company, 
its  servants,  agents,  and  employes,  wdl 
knew,  or  by  the  exercise  of  ordinary  care 
and  diligence  on  its  part  could  have  known, 
the  position  In  which  the  plaintifT  was,  will- 
fully, wantonly,  and  negligently  turned  and 
caused  to  be  turned  the  entire  current  and 
voltage  of  electricity  on  the  car  and  through 
its  dynamo  and  on  the  T  iron  and  tracks, 
where  the  plaintifT  had  hold  of  the  switch 
rod,  as  aforesaid,  and  while  carrying  out 
the  express  orders  and  directions  of  the 
company  and  its  superintendents,  as  afore- 
said, thereby  driving  and  causing  to  be  driv- 
en the  entire  current  and  voltage  of  the  elec- 
tricity through  the  plalntifTs  body,  which 
said  terrific  electrical  shock  and  electrical 
voltage,  as  aforesaid,  rendered  plaintiff  un- 
conscious, knocking  him  to  the  ground,  leav- 
ing his  hands  gripped  and  pinned  to  the 
said  rod." 

When  the  case  was  called  for  trial,  the 
plalntifiTs  counsel  made  a  motion  to  amend 
sections  4  and  5  of  his  complaint,  so  as  to 
allege  that  the  plaintiff,  in  making  the  con- 
nection between  the  derailed  car  and  the 
track,  for  the  purpose  of  replacing  the  car 
upon  the  track,  placed  one  end  of  the  switch 
rod  against  the  rail,  and  then  placed  the 
other  end  of  the  rod  against  the  car,  in- 
stead of  the  reverse  of  the  proposition,  as 
alleged  in  said  sections  of  the  plaintiff's 
complaint  The  defendant  objected  to  the 
change  in  the  complaint,  because  It  was  a 
material  one,  and  the  defense  had  not  pre- 
pared its  case  to  meet  such  change  In  the 
plaintiff's  proof.  The  court  declined  to  per- 
mit the  amendment,  except  upon  the  contin- 
uance of  the  case^  Thereupon  the  plaintiff 
withdrew  the  motioh  and  announced  hie 
readiness  for  trial. 

The  plaintiff  was  permitted  to  testify  that 
he  placed  one  end  of  the  switch  rod  against 
the  rail,  and  then  placed  the  other  end 
against  the  car,  and  defendant  excepted, 
upon  the  ground  that  the  evidence  did  not 
conform  to  the  allegation  in  the  complaint 

The  plaintiff  gave  the  following  account 
of  his  injury: 

"I  am  23  years  old,  and  live  in  Catawba 
county.  I  began  work  for  the  Charlotte 
Electric  Company  on  January  15,  1911.  I 
was  then  In  good  health,  and  weighed  160 
to  175  pounds.  I  was  employed  by  R  L. 
Womack,  superintendent  He  gave  me  an 
application  blank,  and,  after  this  was  sign- 
ed, sent  me  to  the  car  shed;  told  me  to 
stay  there  and  look  around  for  a  few  days» 


and  he  would  put  me  on  the  lin&  I  stay- 
ed there  4%  days.  No  one  helped  me  to 
look  around.  They  called  me  in  the  office 
and  asked  me  a  few  questions  and  sent  me 
out  on  the  line.  I  was  on  the  line  five 
days.  I  knew  nothing  of  running  a  street 
car,  or  of  electricity,  or  the  appliances  or 
workings.  I  went  to  work  as  a  street  car 
conductor  on  January  15th.  The  only  in- 
structions that  Womaidc  gave  me  were,  if  a 
car  was  derailed,  'to  take  the  switch  rod 
on  the  car  that  the  motorman  used  to  throw 
the  switch  back,  and  use  that  switch  rod 
connecting  up  that  rail  to  the  car.'  He  did 
not  tell  me  how  to  do  it  This  was  all  he 
or  anyone  else  told  me.  As  conductor,  my 
duties  were  to  help  passengers  on  and  off 
the  cars,  and  I  was  instructed  how  to  take 
up  fares.  I  had  been  working  for  the  com- 
pany 4  months  and  B  days  when  I  was  in- 
jured. Never  had  a  car  derailed  until  the 
23d  of  May,  the  day  I  was  hurt,  and  had 
no  experience  in  putting  them  back.  My 
car  was  derailed  on  Eleventh  and  Brevard 
streets,  in  the  city  of  Charlotte,  about  4 
o'clock  that  day.  It  was  a  single  truck 
car — ^four  wheels.  Mr.  Clark  was  the  mo- 
torman. Clark  reached  out  the  window  and 
about  halfway  threw  the  switch,  and  pull- 
ed up  on  it  at  pretty  good  speed  and  split 
the  switch  and  Jumped  the  tra<^.  Two 
wheels  went  off  the  rails  about  12  inches. 
I  went  to  the  front,  where  Clark  was,  and 
told  him  to  knock  out  the  overhead  switch, 
cut  it  off,  and  I  knocked  out  the  one  on  the 
rear.  I  knocked  the  overhead  switch,  be- 
cause I  had  learned  from  experience  that 
that  would  keep  the  current  off  the  lower 
part  of  the  car,  and  there  is  no  current  on 
the  car  after  the  switch  is  throwed  out 
These  overhead  switches  are  to  each  end 
of  the  car,  and  you  knock  them  up  or  in,  in 
case  they  pull  out,  and  that  cuts  on  or  off 
the  current  Clark  cut  off  the  controller 
and  took  the  key  out  in  his  hand,  so  there 
would  be  no  danger  whatever  from  the  cur- 
rent. I  then  told  Clark  not  to  start  until 
I  told  him;  that  I  would  go  back  and  take 
the  rod  and  place  it,  and  make  the  connec- 
tion between  the  rail  and  the  car.  The 
switdi  rod  18  a  steel  or  iron  rod,  about  five 
feet  long,  and  crooked  at  one  end,  like  a 
shepherd's  crook.  The  rod  was  used  to 
throw  the  switch  and  to  connect  up  the 
rail  to  the  car  in  getting  the  current  to 
place  and  the  car  back  on  the  rail.  This 
was  a  part  of  my  duty;  but  I  had  never 
been  instructed  how  to  place  the  rod  by 
Womack  or  Drum.  I  learned  to  cut  off  the 
overhead  switch  by  noticing  It  fly  out  when 
the  motorman  would  be  going  fast  And 
one  night,  a  short  time  before  I  was  hurt 
a  man  standing  on  the  car  knocked  it  in 
and  told  me  to  do  that  every  time.  I  have 
knocked  it  in  a  hundred  times;  but  the 
company  did  not  show  me.  Clark  was 
kinder  mad  that  morning.  I  took  the 
switch   rod   and  placed    it   in   the    flange^ 
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wbere  It  turned  the  curre.  I  placed  the 
small  end  of  the  rod  on  that  flange,  and  I 
took  the  other  end^  with  the  crook  on  it, 
and  put  it  up  to  one  side  of  the  car  over 
the  rod,  and  it  slid  np  on  the  rod  and 
touched  OB  the  rail  and  rod,  too;  and  when 
I  got  it  flxed  just  right  the  current  struck 
me.  It  was  something  like  a  half  minute 
after  I  placed  the  rod  when  I  felt  the  elec- 
tric current  pull  me  right  down,  and  I  felt 
a  jumping  sensation,  and  that  is  the  last  I 
remember. 

*'When  I  was  employed  by  the  defendant 
company,  they  sent  me  to  the  bam,  but  said 
nothing  about  instructions.  Do  not  know 
who  was  in  charge  of  the  bam.  Know  Mr. 
Smith  when  I  see  him.  Mr.  Womack  gaye 
me  a  book  about  Westinghouse  cars,  but 
said  there  wouldn't  be  anything  much  in 
there  about  our  cars,  but  to  look  over  it' 
These  were  not  Westinghouse  cars.  Smith 
gave  me  no  instructions.  I  stayed  at  the 
bam  4%  days.  Dodjin  showed  me  how  to 
punch  transfers  and  take  up  farea  He  told 
me  about  the  streets  and  schedules.  He 
never  gave  me  any  instructions  about  the 
trolley,  except  to  change  it  at  the  end  of 
the  line.  He  showed  me  how  to  pall  it 
down  and  put  it  back  on  the  line;  to  han- 
dle the  trolley  is  the  business  of  the  con- 
ductor. In  case  it  was  necessary  to  take 
off  the  current,  he  told  me  I  could  either 
take  off  the  trolley,  or  knock  out  the  over- 
head switch.  In  case  of  derailment  of  the 
car,  Dodjin  did  not  tell  me  to  first  remove 
the  trolley  pole,  and  then  take  the  switch 
rod  to  make  tiie  connection  from  the  rail 
to  the  car.  He  never  mentioned  how  to  re- 
place a  car,  if  derailed.  Womack  only  told 
me  to  take  the  rod  and  connect  it  up.  The 
current  is  connected  through  the  wire  by 
means  of  the  trolley  to  the  controller  and 
the  car.  The  switch  rod  is  used  to  make 
the  connection  between  the  car  and  the  rail, 
when  you  get  ready  to  turn  the  current  on. 
The  iron  rod  makes  the  channel  or  path 
for  the  current  to  pass  to  the  rail.  If  one 
end  is  on  the  car  and  the  other  against  the 
rail,  the  current  would  pass  from  the  car 
to  the  rail. 

"I  was  on  the  left  side  of  the  car  stooping 
down,  with  the  rod  in  both  hands,  and  Clark, 
the  motorman.  Was  at  the  other  end,  with 
the  key  in  his  hands,  waiting  for  me  to  give 
him  orders.  I  did  not  give  him  any  orders 
to  move.  He  should  have  stood  beside  the 
car  watching  for  orders.  He  could  have 
stood  with  his  head  outside  the  car.  If  he 
had  been  standing  thus  watching  me,  when  I 
got  ready  for  him  to  turn  on  the  current,  I 
could  have  depended  on  his  turning  it  on, 
both  from  what  he  saw  and  from  what  I 
told  him.  He  could  not  turn  it  on  from 
what  he  saw.  That  is  against  the  rules,  be- 
cause it  was  dangerous  for  him  to  go  fooling 
around  knocking  in  overhead  switches.  He 
should  have  watched.     He  should  not  have 


taken  chances  with  a  man's  life.  He  should 
have  stayed  away  from  the  controller  while  I 
was  adjusting  the  rod.  There  would  have  been 
no  danger  if  he  had  stayed  away  from  the 
controller.  He  should  have  stayed  till  I  got 
ready.  He  should  not  have  done  anything 
until  I  gave  him  the  order.  If  the  trolley 
had  been  taken  off,  the  car  could  not  have 
moved,  unless  downhill.  The  trolley  was  not 
taken  off.  To  knock  out  the  overhead  switch 
is  the  same  thing  as  pulling  down  the  trol- 
ley ;  and  when  the  car  stopped  I  cut  off  the 
controller,  knocked  out  the  overhead  switch- 
es, and  that  broke  the  connection,  which  acts 
the  same  as  taking  down  the  trolley  pole.  If 
the  trolley  was  taken  off,  you  oould  not  get 
the  current  to  the  car." 

There  was  evidence  In  behalf  of  the  de- 
fendant that  the  plaintiff  had  been  instruct- 
ed by  one  employ^  in  the  event  of  a  derail- 
ment, "to  knock  off  the  overhead  switch  or 
take  off  the  trolley  pole,"  and  by  another  "to 
remove  the  trolley  whenever  using  the  switch- 
rod  to  make  a  connection,  and  then  put  the 
trolley  back  on." 

There  was  also  evidence  on  the  part  of  the 
defendant  that  the  overhead  switch  had  not 
been  knocked  in  at  the  time  of  the  injury; 
and  that  "the  purpose  of  the  overhead  switch 
is  to  control  the  current  to  the  motor,  and 
then  the  power  is  off  until  the  overhead 
switch  is  knocked  in.  There  was  an  over- 
head switch  over  dark's  head,  and  he  oould 
have  knocked  it  in." 

The  defendant  also  offered  evidence  tend- 
ing to  prove  that  If  the  plaintiff  had  con- 
nected the  rod  first  to  the  rail,  as  he  testified, 
that  the  current  would  have  passed  to  the 
car,  and  he  would  not  have  been  injured. 

The  defendant,  in  apt  time  and  in  writing, 
requested  the  court  to  give  the  following  in- 
structions, to  wit: 

"(1)  If  the  jury  should  find  from  the  evi- 
dence that  the  plaintiff  had  been  instructed 
by  the  agent  of  the  defendant  to  always  re- 
move the  trolley  pole  before  using  switch 
rod,  and  the  plaintiff  was  acting  in  viola- 
tion of  such  instructions,  but  for  which  the 
plaintiff  would  not  have  been  injured,  then 
the  plaintiff  was  guilty*  of  contributory  neg- 
ligence, and  the  jury  should  answer  the  sec- 
ond issue  'Yes.'" 

The  court  declined  to  give  this  instruction, 
but  modified  the  same  by  adding  after  the 
word  "yes"  the  following,  "if  you  find  that 
such  contributory  negligence  was  the  proxi- 
mate cause  of  plaintiff's  injury,"  and  the  de- 
ftodant  excepted. 

"(2)  If  the  jury  should  find  from  the  evi- 
dence that  the  plaintiff  was  instructed  by 
the  defendant  that  before  using  the  switch 
rod  to  always  turn  off  the  overhead  switch 
or  take  down  the  trolley  pole^  and  further 
instmcted  the  plaintiff  that  to  remove  the 
switch,  and  not  the  trolley  pole,  that  the 
current  might  still  passr  to  the  car,  and  that 
to  remove  all  danger  to  take  down  tiie  trol- 
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ley  pole,  and  if  the  Jury  find  from  the  evi- 
dence that  the  plaintiff  was  endeayorlng  to 
use  the  switch  rod  without  remoying  the 
trolley,  and  that  a  man  of  ordinary  pru- 
dence, under  the  same  drcumBtances,  would 
not  hay^  done  so,  then  the  plaintiff  would 
have  heen  guilty  of  contributory  ne^gence, 
and  the  jury  should  answer  the  second  issue 
•Yes.' " 

The  court  declined  to  give  this  instruction, 
as  asked  by  the  defendant,  and  modified  the 
same  by  the  addition  of  the  following,  "if 
you  find  that  such  contributory  negligence 
was  the  proximate  cause  of  the  plaintilTs  in- 
Jury,"  and  the  defendant  excepted. 

His  honor  charged  the  Jury  on  the  issue  on 
contributory  negligence  as  follows:  "Con- 
tributory negligence  is  such  an  act  or  omis- 
sion on  the  part  of  the  plaintiff,  concurring 
or  co-operating  with  some  negligent  act  or 
omission  on  the  part  of  the  defendant  as 
makes  the  act  or  omission  of  the  plaintiff  the 
proximate -cause  of  the  injury  complained  of. 
Proximate  cause  means  the  direct  cause  pro- 
ducing a  result,  without  any  other  cause  su- 
pervening and  bringing  about  the  injury.  If 
you  find  from  the  evidence  and  by  the  great- 
er weight  of  the  evidence,  the  burden  being 
on  the  defendant,  that,  notwithstanding  the 
negligence  of  the  plaintiff,  that  the  plain- 
tiff's injuries  were  caused  by  his  contribu- 
tory negligence  by  not  obeying  orders  that 
were  given  him  as  to  how  to  place  a  derail- 
ed car  back  on  the  track,  that  it  was  proxi- 
mately caused  by  his  failure  to  pull  down 
the  trolley  pole  and  disconnect  the  current, 
or  was  caused  by  his  ordering  the  motorman 
to  go  forward  or  come  backward,  if  you  find 
that  he  did  so,  if  you  find  that  his  injury  was 
proximately  caused  by  such  conduct  on  his 
part,  it  will  be  your  duty  to  answer  the  sec- 
ond Issue  'Yes';  otherwise  answer  it  'No.'" 

Upon  the  return  of  a  verdict  in  fbvor  of 
the  plaintiff,  the  defendant  moved  the  court 
to  set  aside  the  verdict  of  the  Jury,  and  for 
a  mistrial  on  the  ground  of  variance  between 
the  plaintiff's  allegation  and  the  proof.  Mo- 
tion overruled,  and  defendant  excepted;  the 
court  stating  that  he  did  not  see  how  the  de- 
fendant was  misled. 

There  was  a  Judgment  in  favor  of  the 
plaintiff,  and  the  defendant  appealed. 

Pharr  &  Bell  and  Osborne  &  Cocke,  all 
of  Charlotte,  for  appellant  T.  Xx  Kirk- 
patrick,  E.  R.  Preston,  and  Clarkson  k  Duls, 
all  of  Charlotte,  for  appellee. 

ALLEN,  J.  [1]  The  plaintiff  alleges  that 
at  the  time  of  his  injury  he  was  using  an 
iron  rod  to  replace  the  derailed  car  on  the 
track,  and  that  he  first  connected  the  rod 
with  the  car  and  then  with  the  rail;  and 
he  was  permitted  to  prove  that  he  first  con- 
nected the  rod  with  the  rail  and  then  with 
the  car. 

The  defendant  insists  that  this  is  a  ma- 
terial variance,  because  it  changed  its  line 
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of  defense  and  gave-  it  no  opportunity  to 
prepare  its  evidence  to  meet  the  case  of  the 
plaintiff  as  proved;  that  if  the  evidence 
of  the  plaintiff  had  conformed  to  his  al- 
legation it  was  prepared  to  show  that  he 
was  acting  in  disobedience  of  instructions; 
and  that  if  he  had  alleged  his  cause  of  ac- 
tion as  he  proved  it  the  defendant  could 
have  furnished  evidence  that  the  plaintiff 
could  not  have  been  injured  if  he  had  con- 
nected the  rod  with  the  ran  and  then  with 
the  car. 

There  is  undoubtedly  a  variance ;  but  it  is 
not  every  variance  between  allegation  and 
proof  which  will  Justify  granting  a  new 
triaL 

The  Revisal  (sections  515  and  516)  estab- 
lishes the  standard: 

Section  515:  "No  variance  between  thf 
allegation  in  a  pleading  and  the  proof  shall 
be  deemed  material,  unless  it  has  actualb 
misled  the  adverse  party  to  his  prejudice  in 
maintaining  his  action  upon  the  merits 
Whenever  it  shall  be  alleged  that  a  party 
has  been  so  misled,  that  fact  shall  bo  prov- 
ed to  the  satisfaction  of  the  court,  and  in 
what  respect  he  has  been  misled;  and 
thereupon  the  Judge  may  order  the  plead- 
ing to  be  amended  upon  such  terms  as  shaU 
be  Just" 

Section  516:  "Where  the  variance  is  not 
material  as  provided  in  the  preceding  sec- 
tion, the  judge  may  direct  the  fact  to  be 
found  according  to  the  evidence,  or  may 
order  an  immediate  amendment  without 
costs." 

Commenting  on  these  sections,  as  con- 
tained in  the  Code  of  1883,  Merrimon,  J., 
says,  in  Mode  v.  Penland,  93  N.  C.  295: 
"It  may  be  that  the  court  rejected  the  evi- 
dence because  there  was  a  variance  between 
it  and  the  allegations  in  the  complaint  If 
so,  still  the  evidence  should  have  been  re- 
ceived, because  the  variance  was  not  such 
as  misled  the  defendant  to  his  prejudice  in 
making  his  defense.  The  substance  of  the 
material  allegations  of  the  complaint  was 
that  the  defendant  by  the  negligence  of 
his  agent  in  the  course  of  the  business  of 
his  agency,  injured  the  plaintiff.  The  evi- 
dence tended  to  show  that  the  agent  was 
not  exactly  such  as  alleged;  but  it  went 
to  prove  that  he  was  such  agent  in  substance 
and  effect  although  he  may  have  been  the 
defendant's  partner." 

In  Asbury  v.  Railroad,  125  N.  C.  575,  34 
S.  E.  656,  the  plaintiff  alleged  that  the  de- 
fendant caused  the  car  to  start,  and  was 
permitted  to  prove  that  the  car  started  be- 
cause of  a  failure  to  perform  some  duty; 
and  in  Coore  v.  Railroad,  152  N.  C.  702,  6S  S. 
£.  210,  it  was  held  that  "there  is  no  mate- 
rial variance  between  the  allegatious  and 
the  proof  in  an  action  for  damages  for 
personal  injuries ;  the  averments  of  the  com- 
plaint substantially  being  that  the  alleged 
injury  was  caused  by  the  negligent  etc., 
starting  of  the  train  of  defendant  railroad 
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company  by  the  engineer,  without  signal  or 
warning,  which  violently  Jerked  the  slack 
out  of  the  train,  pulled  the  cars  farther 
apart,  causing  plaintiff  to  miss  his  footing 
and  fall,  to  his  Injury,  between  the  cars, 
and  the  evidence  objected  to  being  that  'the 
engineer  started  off  at  high  speed,  quick 
start,'  etc." 

Applying  these  principles,  we  are  of  opin- 
ion there  is  no  material  variance: 

(1)  The  act  of  negligence  complained  of 
is  not  in  the  fourth  paragraph  of  the  com- 
plaint, but  in  the  fifth,  and  consists  in  the 
allegation  that,  while  engaged  in  replacing 
the  car,  the  current  was  negligently  turned 
on ;  and  the  manner  in  which  he  was  doing 
the  work  was  mere  matter  of  inducement. 

(2)  The  defendant  denied  the  fourth  al- 
legation of  the  complaint,  and  introduced 
several  witnesses,  who  were  present  and 
knew  how  the  rod  was  placed.  The  fair 
inference  is  that  if  the  plaintiff  had  testified 
according  to  his  allegation  that  the  defend- 
ant would  have  proved  that  hie  connected 
the  rod  with  the  rail  and  then  with  the  car. 

(3)  The  defendant  was  not  misled,  be- 
cause it  introduced  evidence  that  the  plain- 
tiff could  not  have  been  injured  if  he  placed 
the  rod  as  he  testified,  and  it  did  not  at- 
tempt to  show,  on  the  motion  for  a  new 
trial  or  since,  that  it  could  produce  other 
evidence  to  the  same  ^ect;  and  if  we 
were  to  send  the  case  back  for  a  new  trial, 
upon  the  ground  of  a  fatal  variance,  we 
cannot  see,  upon  an  amendment  of  the  com- 
plaint, that  the  evidence  on  such  trial 
would  not  be  as  it  is  now  presented  to  us. 

(4)  His  honor  substantially  found  that 
the  defendant  had  not  been  misled. 

[21  Nor  do  we  think  there  was  error  in 
the  modification  of  the  prayers  for  instruc- 
tion by  adding  the  element  of  proximate 
cause.  The  theory  of  the  plaintiff  was 
that  after  the  derailment  he  knocked  out 
the  overhead  switch,  and  that  this  broke 
the  connection  and  made  it  safe  for  him  to 
continue  his  work;  that  he  was  working 
in  full  view  of  the  motorman,  and  the  switch 
was  over  his  head;  that  while  he  was  do- 
ing his  work  the  motorman  knocked  in  the 
overhead  switch  and  turned  on  the  cur- 
rent; that  he  was  not  disobeying  instruc- 
tions as  to  the  manner  of  placing  the  rod, 
but  if  he  was  the  motorman  knew  it;  and 
that  the  proximate  cause  of  the  injury  was 
the  act  of  the  motorman — and  there  was 
evidence  to  support  this  theory. 

If  so,  it  would  seem  to  follow  that  the 
use  of  the  language  in  the  prayer  for  in- 
struction, "but  for  which  the  plaintiff  would 
not  have  been  injured,"  is  itself  equivalent 
to  a  charge  that  the  negligence  of  the  plain- 
tiff must  be  proximate,  in  which  event  the 
words  added  to  the  instruction  detracted 
nothing  from  its  force;  or  it  was  the  duty 
of  his  honor  to  tell  the  Jury  that  the  dis- 
obedience of  instructions  must  be  the  prox- 


imate cause.  In  other  words,  if  the  defend- 
ant instructed  the  plaintiff  to  remove  the 
trolley  pole  before  attempting  to  replace 
a  derailed  car,  and  he  failed  to  do  so, 
and  the  plaintiff  was  working  in  full  view 
of  the  motorman,  who  knew  the  trolley  pole 
had  not  been  removed,  and  of  the  danger- 
ous position  of  the  plaintiff,  and  the  motor- 
man  then  turned  on  the  current  and  in- 
jured the  plaintiff,  the  real  cause  of  the  In- 
Jury  was  the  act  of  the  motorman.  Boney 
V.  Railroad,  155  N.  O.  96,  71  S.  B.  87. 
This  view  of  the  case  was  excluded  by  both  ' 
prayers  for  instruction. 

We  find  no  error. 

No  error. 


(160  N.  G.  44S) 

CHARLOTTE  BUILDERS'  SUPPLY  CO.  v. 
BURRISS  METAL  ROOFING  00. 

(Supreme  Court  of  North  Carolina.    Nov.  27» 

1912.) 

1.  CoNTBAOTs  (i  819*)  — Conditions  — Pbb- 

rOBMANCS. 

Where  defendant  contracted  to  sell  pUun- 
tilf  patent  shingles,  provided  plaintiff  procured 
orders  for  not  less  than  5,000  squares  per 
annum,  plaintiff  could  not  recover  for  defend- 
ant's breach  of  contract  in  failing  to  furnish 
shingles,  if  he  only  procured  orders  for  2,080 
squares  during  the  year. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  ii  1493-1507;    Dec  Dig.  §  319.*] 

2.  CoNTBAOTS  (i  278*)— AonoNft— Pkbfobm- 
ANGB  BT  Plaintiff. 

A  party  cannot  sue  for  breach  of  contract 
without  showing  performance  of  his  own  obli- 
gations under  the  contract,  or  his  readiness  to 
perform. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  ii  1207-1215;  Dec  Dig.  i  27&*] 

3.  CoNTBAOTs  (i*  319*)— Actions  fob  Bbkaoh 
— Pbbfobmancb  by  Plaintiff. 

Where  defendant  was  unable  to  furnish 
the  number  of  shingles  per  annum  which  he  had 
agreed  to  furnish  plaintiff,  only  having  on  hand 
800  squares  of  shingles  at  the  time  plaintiff 
was  entitled  to  demand  the  5,000,  which  de- 
fendant agreed  to  furnish  during  tiie  year,  and 
30  days  would  have  been  required  to  have  filled 
the  balance  of  the  order,  defendant  could  not 
counterclaim  for  damages  for  plaintiff's  breach 
of  contract  to  furnish  orders  for  5,000  squares 
of  shingles  during  the  year,  in  an  action  by 
plaintiff  for  defendant's  breach  of  contract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  ii  1493-1507;  Dec  Dig.  i  319.*] 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Justice,  Judge. 

Action  by  the  Charlotte  Builders'  Supply 
Company  against  the  Burrlss  Metal  Roofing 
Company,  in  which  defendant  counterclaims. 
From  a  Judgment  sustaining  a  demurrer  to 
the  complaint,  as  well  as  to  the  counterclaim, 
both  parties  appeaL    Afilrmed. 

Defendant,  having  denied  liability,  set  up 
counterclaim  for  damages  by  reason  of 
breach  of  same  contract  by  plaintiff.  On 
facts  stated  In  the  pleadings,  with  certain 
admissions  formally  made  by  the  parties, 
the  court  below  sustained  a  demurrer  ore 
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tenas  to  plaintiff's  cause  of  action  and  to 
defendant's  counterclaim,  and  both  plaintiff 
and  defendant  excepted  and  appealed. 

Hugh  W.  Harris,  of  Charlotte,  for  plain- 
tiff. R.  S.  Hutchison  and  Burwell  ft  Can- 
sler,  aU  of  Charlotte,  for  defendant 

Plaintiff's  AppeaL 

HOKB,  J.  Plaintiff  alleged  that  on  the 
1st  of  October,  1909,  plaintiff  and  defendant 
entered  into  a  contract,  whereby  plaintiff 
was  constituted,  for  two  years,  sole  agents 
for  sale  of  "Burriss  patent  metal  shingle," 
which  defendant  was  to  manufacture  and 
supply  on  orders  from  plaintiff  at  a  specified 
price  per  square;  that  defendant  had  failed 
to  supply  shingles,  as  stipulated,  to  plaintiff's 
great  damage,  and  on  3l8t  of  October,  1910, 
present  suit  was  instituted  to  recover  for 
said  breach  of  contract  Defendant,  having 
duly  denied  liability,  set  up  a  counterclaim 
for  breach  of  the  same  contract,  and  alleged 
that  defendant  had  made  the  contract  as 
stated,  and  had  entered  on  the  manufacture 
of  said  shingles  In  North  Carolina,  under  a 
license  from  Jno.  T.  Burrlss,  the  patentee; 
that,  having  small  capital,  they  were  depend- 
ent on  amount  of  shingles  sold  for  means 
of  carrying  on  the  enterprise;  that  the  con- 
tract, made  an  exhibit  of  the  complaint,  re- 
quired that  plaintiff  should  make  proper  ef- 
fort to  put  the  product  on  the  market,  and 
to  furnish  orders  to  "an  amount  not  less 
than  5,000  squares  per  annum" ;  that  plaintiff 
the  first  year  had  only  obtained  orders  for 
2,080  squares  of  said  shingles,  and  by  rea- 
son of  such  failure  and  refusal  on  the  part 
of  the  plaintiff  to  comply  with  the  terms 
of  the  contract  to  give  orders  for  the  num- 
ber and  amount  of  shingles  called  for  in  the 
contract,  and  to  take  such  number,  defend- 
ant suffered  great  financial  loss,  its  business 
was  broken  up,  etc,  and  defendant  was  there- 
by compelled  to  sui^nd  business  and  relin- 
quish its  rights  under  its  contract  with  Bur- 
rlss," etc. 

[1]  When  the  cause  was  called  for  trial, 
there  was  formal  admission  made  by  de- 
fendant, treated  as  an  additional  averment 
in  the  complaint  "that  as  a  matter  of  fact, 
plaintiff  had  only  succeeded  in  procuring  or- 
ders for  2,080  squares  of  shingles  for  de- 
fendant for  the  first  year,  to  wit,  on  or  be- 
fore October  10,  1910,"  and  on  such  admis- 
sion, in  connection  with  the  other  facts 
shown  in  the  pleadings,  and  on  perusal  of 
the  contract  we  think  his  honor  correctly 
ruled  that  no  recovery  by  plaintiff  was  per- 
missible. The  case  presented  an  action  for 
breach  of  a  contract  having  concurrent  stip- 
ulations, and  where,  in  order  to  a  recovery, 
there  must  be  allegation  and  proof  of  a 
readiness  and  ability  to  perform  by  the  party 
seeking  relief. 

[2]  In  Ducker  v.  Cochrane,  92  N.  O.  597, 
600,  Chief  Justice  Smith,  delivering  the  opin- 


ion, said:  "The  proposition  is  too  plain  to 
need  any  reference  to  authority  in  its  sup- 
port that  a  party  to  a  contract  cannot  main- 
tain an  action  against  another  for  its  breach 
without  averring  and  proving  performance 
of  his  own  antecedent  obligations,  or  some 
legal  excuse  for  nonperformance,  or,  if  the 
stipulations  are  concurrent,  his  readiness  and 
ability  to  perform."  This  statement  has 
been  quoted  with  approval  in  Corinthian 
Lodge  V.  Smith,  147  N.  C.  246,  61  S.  E.  49, 
and  Tussey  v.  Owen,  139  N.  C.  457,  461,  52 
S.  B.  128;  and  the  principle  is  one  very  gen- 
erally recognized  in  our  decisions.  Wildes 
V.  Nelson,  154  N.  C.  590,  70  S.  B.  940 ;  Hughes 
V.  Knott  140  N.  C.  550,  53  S.  B.  361. 

There  is  no  error,  and  the  judgment  of  his 
honor  sustaining  the  demurrer  must  be  af* 
firmed. 

Affirmed. 

Defendant's  AppeaL 

On  trial  of  the  cause  there  was  admission, 
formally  made  by  defendant  and  treated  as 
an  additional  averment  on  its  counterclaim, 
that  on  October  10,  1910,  and  for  some  time 
prior  thereto,  it  had  on  hand  ready  for  de- 
livery only  800  squares  of  shingles  referred 
to  in  the  contract;  and  it  would  have  taken 
30  days  from  that  date  within  which  to  have 
filled  the  order  for  the  balance  of  the  5,000 
squares  of  shingles  which  plaintiff  contract- 
ed to  give  orders  for  during  the  first  year 
of  the  contract  There  is  also  the  further 
admission  in  the  answer  that  defendant  is 
utterly  unable  to  further  comply  with  the 
contract  As  we  have  just  held  in  disposing 
of  plaintiff's  appeal,  this  is  a  counterclaim 
for  breach  of  a  contract  having  concurrent 
stipulations,  and  where,  in  order  to  a  valid 
recovery,  there  must  be  allegation  and  proof 
of  a  readiness  and  ability  to  perform. 

[3]  We  think  the  additional  fiicts  referred 
to  could  be  very  properly  considered  as  an 
admission  by  defendant  that  it  was  not 
ready  or  able  to  perform  within  the  time 
specified;  and  that  recovery  on  the  counter- 
claim was  properly  denied.  In  Hughes  v. 
Knott  supra,  affirming  the  same  case,  in 
138  N.  C.  105,  50  S.  B.  586,  3  Ann.  Cas.  903, 
on  a  contract  presenting  practically  the  same 
question,  the  court  held:  (1)  Where  the  de- 
fendants agreed  to  deliver  a  certain  quantity 
of  tobacco  f.  o.  b.  cars  In  Raleigh,  on  July 
1st  to  the  plaintiffs,  who  agreed  to  receive 
and  pay  for  it  at  that  time,  and  neither  party 
was  ready  to  comply  on  that  day,  but  both 
were  able  to  comply  on  July  4th,  when  the 
plaintiffs  made  a  demand,  which  was  refused, 
and  there  was  no  extension  of  time,  plaintiffs 
are  not  entitled  to  recover  the  tobacco.  (2) 
Neither  party  to  a  contract  can  demand  per- 
formance by  the  other  without  alleging  and 
proving  his  own  readiness  to  perform  his 
part  of  the  contract  at  the  specified  time  and 
place.    The  authority,  in  our  opinion,  Is  de- 
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dsive,  and  the  Jndgment  sustaining  the  de- 
murrer to  defendant's  counterclaim  Is  af- 
firmed. 
Affirmed. 


aao  N.  C.  577) 

PATTERSON  r.  CHARLOTTE  ELECTRIC 
RY.,  LIGHT  &  POWER  CO. 

(Supreme  Court  of  North  Carolina.    Nov.  27, 

1912.) 

1.  Appeal  and  Erbor  (f  927*)  —  Quxstions 
RsviEWABLB— Nonsuit— Evidence. 

The  court,  on  appeal  from  a  judgment  of 
nonsuit,  will  consider  plaintiff's  evidence  as 
true,  and  construe  it  most  favorably  for  him, 
and  give  him  the  benefit  of  reasonable  inferences 
therefrom. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ft  2912,  2917,  8748,  4024; 
Dec.  Dig.  S  927.*] 

2.  Street  Railroads  (i  93*)  —  Collisions— 
Obliqahon  or  Motosican. 

A  motorman  need  not  anticipate  that  a  man 
in  a  place  of  safety  near  the  track  will  sudden- 
ly and  unexpectedly,  and  in  spite  of  all  warn- 
ing, cross  the  track  in  front  of  a  car  at  a  time 
when  it  is  too  late  to  save  him. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §9  195-200 ;  Dec.  Dig.  t  93.*] 

8.  Street  Railroads  (|  98*)  —  Collisions — 
Contributobt  Nsolioence. 

One  who  attempts  to  cross  a  street  rail- 
road track  in  front  of  a  rapidly  moving  car, 
which  he  sees,  or  is  warned  of  its  approach^  and 
who,  by  miscalculating  his  chances^  is  injured 
without  fault  of  the  carmen,  is  guilty  of  neg- 
ligence proximately  causing  the  injury,  barring 
recovery. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  SS  204-209 ;  Dea  Dig.  {  98.*] 

4.  Street  Railroads  (§  98*)  —  Collisions — 
Contributory  Neolioencb. 

A  pedestrian,  who  could  see  and  hear  an 
approaching  car,  and  who  was  warned  of  its 
approach  by  a  companion  and  by  the  motor- 
man,  attempted  to  cross  the  track  in  front  of 
the  rapidly  moving  car  on  a  descending  grade, 
about  25  or  30  yards  away,  and  was  struck  by 
the  car  and  killed.     The  motorman  was  com- 

Eetent,  and  when  confronted  by  the  emergency 
e  acted  promptly  and  with  due  care  in  stop- 
ping the  car.     Held,  that  the  proximate  cause 
of  the  accident  was  the  pedestrian's  negligence. 
[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  §§  204-209 ;   Dec.  Dig.  |  98.*] 

Appeal  from  Superior  Court,  Mecklenburg 
County;  E.  B.  Cline,  Judge. 

Action  by  J.  W.  Patterson  against  the 
Charlotte  Electric  Railway,  Light  &  Power 
Company.  From  a  judgment  of  nonsuit, 
plalntlfT  appeals.    Affirmed. 

J.  D.  McCall,  of  Charlotte,  for  appellant 
Z,  V.  Taylor,  Osborne  &  Cocke^  and  H.  a 
Miller,  all  of  Charlotte,  for  appellee. 

WALKER,  J.  PlaintifTs  intestate  was 
killed  on  West  Trade  street,  in  the  city  of 
Charlotte,  as  he  was  crossing  the  track  of 
defendant's  street  railway,  on  July  9,  1911. 
The  court,  after  hearing  the  evidence  of 
plaint! ft,  dismissed  the  action  under  the  stat- 
ute, because  there  was  no  evidence  to  s^how 
that  negligence  on   the  part  of  defendant 


caused  the  death  of  intestate.    Plaintiff  ap- 
pealed. 

[1]  After  a  careful  examination  of  the 
testimony,  considered  as  true  and  construed 
in  the  most  favorable  light  for  the  plaintiff, 
and  further  giving  him  -tlie  full  benefit  of 
all  reasonable  inferences  thereftom,  we  are 
constrained  to  hold  that  the  ruling  of  the 
court  was  right  Intestate  and  B.  L.  Manas 
were  walking  from  Seversville,  a  suburban 
village,  towards  the  city,  and  Intestate  cros* 
ed  the  track,  from  right  to  left,  in  front  of 
the  car,  which  he  could  easily  have  seen  and 
heard.  He  evidently  knew  it  was  approach- 
ing, as  it  was  only  150  or  200  yards  away, 
with  lights  burning.  Besides,  when  he  was 
standing  on  the  left  sAde  of  the  track,  a  place 
of  perfect  safety,  he  was  warned  by  his  com- 
panion "that  the  car  was  coming";  and  the 
motorman,  who  kept  a  constant  and  careful 
lookout  ahead,  sounded  his  gong  and  applied 
his  brakes,  as  he  was  descending  a  grade  in 
the  street,  and  notified  intestate  and  Manus 
of  the  car's  approach.  It  further  appears 
that  suddenly,  and  within  a  time  too  brief 
for  the  motorman  to  stop  his  car,  intestate 
attempted  to  recross  the  track  in  front  of 
the  moving  car,  and  so  near  thereto  as  to 
prevent  the  car  from  being  stopped  in  time 
to  save  him.  The  car  was  rolling  downgrade 
without  any  power  and  by  its  own  acquired 
momentum.  As  soon  as  the  motorman  dis- 
covered the  danger  to  which  intestate  was 
exposed  by  his  own  negligence  and  reckless- 
ness, he  reversed  his  lever,  which  reverses 
the  current  and  the  direction  of  the  power 
and  of  the  car,  driving  it  backwards.  He 
acted  so  promptly,  and  applied  the  increased 
force  of  the  current  in  the  opposite  direction 
so  quickly,  that  at  the  very  moment  he  struck 
the  deceased  the  "circuit  breaker,"  or  switch 
overhead,  placed  there  as  a  "safety  valve," 
or  appliance  to  prevent  injury  to  passengers 
and  the  burning  of  the  car  bj  an  excess  of 
current,  was  disconnected,  affecting  even  the 
current  at  the  power  house.  Under  the  great 
strain,  it  held  up  to  the  very  time  the  de- 
ceased was  stricken.  All  the  evidence  shows 
that  the  motorman  was  competent;  that  he 
kept  a  proper  lookout — even  a  vigilant  one-^ 
and  that  he  gave  timely  notice  of  the  car's 
approach;  and  that  when  suddenly  confront- 
ed by  the  emergency  he  acted  promptly  and 
with  due  care  in  his  effort  to  stop  the  car. 
The  efilcient  cause  of  the  death  was  the  neg- 
ligence of  the  intestate  himself.  He  could 
see  the  car  as  it  was  moving  towards  him, 
as  it  was  plainly  visible,  and  could  also  hear 
it  He  was  warned  by  B.  L.  Manus  of  its 
approach,  and  also  by  the  motorman,  who 
rang  his  gong;  but,  notwithstanding  all  this 
premonition,  he  carelessly,  heedlessly,  and 
even  recklessly  attempted  to  cross  the  track 
in  front  of  a  rapidly  moving  car,  about  25  or 
30  yards  from  him  and  descending  a  grade 
in  the  street 
[2]  The  motorman  certainly  could  not  an- 
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ticipate  that  a  man  In  a  place  of  safety  near 
the  track  would  bo  suddenly,  and  in  spite  of 
all  warning,  eross  the  track  in  front  of  his 
car,  when  it  was  too  late  to  save  him.  The 
authorities  are  practically  all  one  way  on  this 
question.  A  few  cases  will  indicate  the  uni- 
form trend  of  the  decisions: 

(1)  "If  plaintiff  did  not  obserre  the  poles 
and  trolley  wires  immediately  in  front  of 
him,  it  was  plaintilTs  fault  All  of  the  evi- 
dence, as  well  as  the  photograph  exhibits, 
show  that  they  [the  tracks,  poles,  and  trolley 
wires]  were  visible  some  distance  ahead  of 
him.  It  is  manifest  that  the  collision  was 
brought  about  by  the  unwarranted  attempt 
upon  the  part  of  plaintiff  to  rush  across  the 
track  ahead  of  the  approaching  car.  The 
evidence  is  not  sufficient  to  show  that  the 
motorman,  by  ordinary  prudence,  under  the 
circumstances,  could  have  either  foreseen  or 
prevented  the  consequences  of  plaintiff's 
recklessness.  His  injury  was  brought  about 
by  his  own  fault;  and  the  consequence  of  his 
recklessness  should  be  borne  by  him,  and 
not  by  the  defendant."  Lindley  v.  Manu- 
facturing Co.,  153  N.  C.  394,  69  S.  B.  274. 

(2)  '*Had  he  used  his  senses,  he  could  not 
have  failed  both  to  hear  and  to  see  the  train 
which  was  coming.  If  he  omitted  to  use 
them,  and  walked  thoughtlessly  upon  the 
track,  he  was  guilty  of  culpable  negligence, 
and  so  far  contributed  to  his  injuries  as  to 
deprive  him  of  any  right  to  complain  of  oth- 
ers. If,  using  them,  he  saw  the  train  coming, 
and  yet  undertook  to  cross  the  track,  instead 
of  waiting  for  the  train  to  pass,  and  was  in- 
jured, the  consequences  of  his  mistake  and 
temerity  cannot  be  cast  upon  the  defendant 
No  railroad  company  can  be  held  for  a  fail- 
ure of  experiments  of  that  kind."  Railroad 
V.  Houston,  95  U.  S.  697,  24  L.  Ed.  542;  Scho- 
field  V.  Railway  Co.,  114  U.  S.  615,  5  Sup.  Gt 
1125,  29  L.  Ed.  224;  Railway  Co.  v.  Freeman, 
174  U.  S.  379.  19  Sup.  Ct  763,  43  L.  Ed.  1014. 

(3)  **The  court  was  therefore  right  in 
charging  the  Jury  that  the  doctrine  of  'sud- 
den peril'  has  no  application  to  this  case, 
and  that  the  motorman  was  not  bound  to 
anticipate  that  the  plaintiff,  whether  fright- 
ened or  not  would  leave  a  place  of  safety, 
or,  having  left  it  would  go  into  a  place  of 
danger,  when  she  might  Just  as  well  have 
gone  in  another  direction;  and,  further,  the 
motorman  was  not  bound  to  presume  that  the 
plaintiff,  whetlier  frightened  or  not-  would 
run  into  the  car,  when  she  could  easily  see 
and  hear  it  He  had  the  right  to  presume, 
even  to  the  last  moment  when  It  was  too 
late  to  save  her,  that  she  would  not  do  so 
reckless  an  act"  Crenshaw  v.  Street  Rail- 
way Co.,  144  N.  C.  314,  66  S.  B.  945;  Doster 
V.  Street  Railway  Co.,  117  N.  C.  651,  23  S. 
E.  449,  34  L.  R.  A.  481;  Moore  v.  Electric 
Railway  Co.,  136  N.  C.  554,  48  S.  E.  822,  67 
L.  R.  A.  470. 

(4)  "It  is  to  be  presumed  that  a  rational 
being  will  not  needlessly  venture  into  places 
of  peril,  and,  if  he  does,  that  he  will  use 


proper  precautions  to  guard  against  Injury. 
If  he  fails  to  do  either,  and  suffers  damage 
in  consequence,  it  must  be  regarded  as  caused 
by  his  own  rash  act  and  inattention  to  his 
own  security."  Parker  v.  Railroad  Co.,  86  N. 
O.  222.  Authorities  In  harmony  with  those 
cited  are  High  v.  Railroad  Co.,  112  N.  C. 
385,  17  S.  B.  79;  Neal  v.  Railroad  Co.,  126 
N.  0.  634,  86  S.  B.  117,  49  L.  R.  A.  684; 
Markham  v.  Railroad  Co.,  119  N.  C.  715,  25 
S.  E.  786;  Pharr  v.  Railroad  Co.,  133  N.  O. 
610,  45  S.  E.  1021;  Bessent  r.  Railroad  Co., 
132  N.  C.  934,  44  S.  E.  648;  Matthews  v. 
Railroad  Co.,  117  N.  C.  640,  23  S.  E.  177; 
Syme  v.  Railroad  Co.,  113  N.  O.  565,  18  8. 
E.  114;  Norwood  v.  Railroad  Co.,  Ill  N.  C. 
236,  16  S.  E.  4;  Meredith  y.  Railroad  Co., 
108  N.  0.  616,  13  S.  E.  137. 

[3]  There  are  numerous  cases,  decided  in 
other  Jurisdictions,  which  sustain  our  view 
and  hold  that  if  a  person  attempts  to  cross 
a  street  railway  track  in  front  of  a  rapidly 
moving  car,  which  he  sees,  or  after  being 
warned  of  its  approach,  and  by  miscalculat- 
ing his  chances  is  injured,  without  fault  of 
the  men  in  charge  of  the  car,  his  negligence 
is  the  proximate  cause  of  his  injury,  and  bars 
his  recovery.  Creamer  v.  Street  Railway  Co., 
156  Mass.  320,  81  N.  E.  391,  16  L.  R.  A.  490, 
32  Am.  St  Rep.  456,  Itzkowitz  v.  Railway 
Co.,  186  Mass.  142,  71  N.  E.  298,  Riedel  v. 
Wheeling  Traction  Co.,  63  W.  Va.  522,  61  S. 
E.  821,  18  L.  R.  A.  (N.  S.)  1123,  Everett  v. 
Electric  Railway  Co.,  115  CaL  105,  43  Pac 
207,  46  Pac.  889,  34  L.  R.  A.  350,  Carson  v. 
Street  Railroad  Co.,  147  Pa.  219,  23  Ati.  ^69, 
15  L.  R.  A.  257,  30  Am.  St  Rep.  727,  Watson 
V.  Mound  City  Street  Railway  Co.,  133  Mo. 
246,  34  S.  W.  573,  and  many  other  cases 
which  will  be  found  in  defendant's  brief,  and 
to  which  reference  can  be  easily  had  for  any 
additional  light  upon  the  subject 

[41  This  case  Is  much  more  favorable  in 
its  facts  for  the  defendant  than  were  several 
of  those  we  have  cited.  In  the  case  at  bar  we 
can  find  no  evidence  of  the  failure  to  notify 
the  intestate  of  the  car's  approach;  on  the 
contrary,  he  was  fully  warned  by  the  sound 
of  the  gong  and  the  noise  incident  to  the  mo- 
tion of  the  car,  which  he  could  readily  have 
heard,  and  also  by  the  brightly  shining  lights, 
which  he  could  easily  have  seen,  and  by  the 
cry  of  his  friend.  It  is  marvelous  that  he 
essayed  to  cross  the  track,  under  such  cir- 
cumstances, when  nearly  every  sane  man 
would  have  known  that  he  was  taking  all 
possible  risks;  and  that  his  life  would  be 
immediately  imperiled.  The  fault  was  all 
his  own,  as  the  motorman  (plaintiff's  wit- 
ness) acted  with  due  care,  and  stated  that 
'*he  did  not  believe  that  any  power  in  the 
world  would  have  stopped  the  car  before  it 
struck  him."  In  this  connection  we  quote 
what  was  said  in  Watson  v.  Mound  City 
Street  Railway  Co.,  supra:  ''That  deceased 
saw  the  moving  train  before  going  upon  the 
track  is  demonstrated,  not  only  by  the  fact 
that  it  was  close  to  him,  and  he  'had  eyes 
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to  G^ee,*  but  by  the  positive  evidence  that  'he 
hurried  to  go  round  the  cars.'  There  is  no 
evidence  that  the  motorman  in  charge  of  the 
cars  could  have  known  that  deceased  intend- 
ed venturing  across  the  track  until  he  got 
upon  It  Deceased  was  not,  then,  in  a  situ- 
ation of  peril  which  called  for  action  by  the 
xuotorman,  until  he  went  upon  the  track. 
When  he  stepped  upon  the  track,  he  knew, 
or  should  have  known,  that  the  cars  would 
run  upon  him,  unless  he  was  very  quick  in 
his  movements,  or  unless  their  speed  was 
checked.  In  the  circumstances,  no  fair  and 
just  conclusion  can  be  drawn  but  that  the 
negligence  of  deceased  was  a  direct,  con- 
temporaneous, and  proximate  cause  of  his 
own  death.  In  the  face  of  known  and  im- 
minent danger,  he  took  the  risk  of  crossing 
the  track,  and  he  must  bear  the  consequences 
of  his  contributory  negligence." 

We  sustain  the  nonsuit,  as  the  court  prop- 
erly held  that  the  death  of  the  intestate 
could  not  be  referred  to  any  wrong  of  the 
defendant,  but  only  to  his  own  fault  and 
reckless  conduct 

Affirmed. 


(160  N.  C.  450) 

PRICE  et  al.  v.  CHARLOTTE  ELECTRIC 

RY.  CO. 

(Supreme  Court  of  North  Carolina.    Nov.  27, 

1912.) 

1.  Judgment  j:§  669*)— Res  Judicata— Hus- 
band AND  WIFE. 

A  husband  may  confer  the  right  to  earn 
and  acquire  property  upon  his  wife  when  the 
rights  of  creditors  do  not  intervene,  and  where, 
in  an  action  for  Injuries  to  the  wife,  a  husband, 
who  was  made  a  plaintiff,  permitted  his  wife 
to  insist  upon  a  loss  of  capacity  to  labor  and 
make  a  living,  and  acquiesced  in  the  result  giv- 
ing her  damages  therefor,  neither  he  nor  the 
defendant  *  could  afterward  question  her  right 
to  have  such  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  S  1184;  Dec.  Dig.  &  Qe&*] 

2.  Husband  and  Wife  (§  209*)— Right  op 
Wife  to  Recoveb  fob  Injubies— Loss  of 
Earning  Oapacitt— Acquiescence  by  Hus- 
band. 

Where,  in  such  action,  the  husband  also 
claimed  damages  for  the  killing  of  a  horse 
which  the^  were  driving  at  the  time  and  for  his 
own  injuries,  a  statement  of  their  counsel  in 
open  court  that  *it  was  not  their  intention  to 
claim  damage  for  plaintiff  husband"  wouid  not 
affect  the  right  of  the  wife  to  recover  for  a  dim- 
inution of  her  earning  capacity,  as  such  a 
statement  was  either  intended  to  refer  only  to 
the  damages  claimed  by  the  husband,  or,  if 
addressed  to  the  wife's  cause  of  action,  must 
be  considered  as  a  formal  acquiescence  in  her 
right  to  sue  for  such  damages,  and  a  renounce- 
ment of  the  husband's  rights  therein. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  H  766-772;  Dec  Dig.  f  209.*] 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Daniels,  Judge. 

Action  by  Louisa  Price  and  another  against 
the  Charlotte  Electric  Railway  Company. 
From  a  judgment  for  Louisa  Price,  defend- 
ant appeals.     Affirmed. 


The  record  shows  that,  at  the  opening  of 
the  trial,  plaintiffs  counsel  stated  in  open 
court  that  it  was  not  their  intention  to  claim 
damages  for  plaintiff  husband,  R.  S.  Price. 
The  Jury  rendered  a  verdict  that  Louisa 
Price  was  injured  by  the  negligence  of  de- 
fendant company  and  suffered  damages  to 
the  amount  of  $5,000.  There  was  no  issue  as 
to  contributory  negligence;  same  not  having 
been  pleaded  as  against  either  plaintiff. 

Osborne  &  Cooke,  of  Charlotte,  for  appel- 
lant T.  L  Eirkpatrick,  E.  R.  Preston,  and 
Neill  R.  Graham,  all  of  Charlotte,  for  appel- 
lee. 

HOKE,  J.  The  complaint  alleged,  and 
there  was  evidence  on  the  part  of  plaintifCs 
tending  to  show,  that  in  the  early  evening 
September  27,  1911,  8:30  o'clock,  plaintiffs, 
R.  S.  Price  and  wife,  were  driving  a  horse 
and  buggy  out  from  the  city  of  Charlotte, 
and  when  near  defendant's  track  on  account 
of  a  rough  place  in  road,  the  track  being 
laid  in  the  street  or  highway,  they  woe 
run  into  by  a  car  of  the  defendant  company, 
which  approached  from  behind  plaintiffs, 
without  signal  or  warning  of  any  kind,  and 
at  a  much  greater  rate  of  speed  than  allow- 
ed by  law;  that,  as  a  result  of  the  collision, 
both  plaintiffs  were  thrown  to  the  ground* 
the  wife  was  dragged  for  some  distance  and 
seriously  injured,  necessitating  the  amputa- 
tion of  her  foot  at  the  ankle,  one  arm  was 
broken,  leaving  it  crooked  and  stiff,  she  re- 
ceived also  a  deep  cut  and  bruises  on  the 
head,  which  had  to  be  sewed  up  with  many 
stitches,  and  which  still  cause  her  severe 
and  continued  pain;  that  plaintiff  Robert 
Price  was  also  thrown  to  the  ground  and 
received  bruises,  and  his  horse  was  killed. 
There  was  general  denial  on  the  part  of 
defendant  company  and  evidence  offered  in 
support  of  its  position,  but  on  the  issue  as  to 
defendant's  negligence,  and  under  a  charge 
which  gives  defendant  certainly  no  Just 
ground  for  complaint,  the  facts  stated  have 
been  accepted  by  the  Jury,  and  no  good  rea- 
son has  been  shown,  for  disturbing  the  ver- 
dict on  that  issue. 

[1]  It  was  chiefly  urged  for  error  that  his 
honor,  in  charging  the  Jury  on  the  issue  as 
to  damages,  allowed  the  femme  plaintiff,  in 
addition  to  compensation  for  her  pain  and 
suffering,  to  recover  by  reason  of  her  dimin- 
ished capacity  to  labor  and  make  a  living. 
There  are  decisions  to  the  effect  that,  in  ac- 
tions for  personal  injuries  by  the  wife,  when 
there  has  been  loss  or  material  impairment 
of  her  capacity  for  labor  and  particularly 
of  a  permanent  nature,  this  may  be  properly 
considered  as  an  element  of  the  damages 
to  be  recovered.  Railway  t.  Nichols,  41 
Colo.  272,  92  Pac.  691,  20  L.  R.  A.  (N.  S.) 
215 ;  Railway  v.  Jacobs,  88  Ga.  647,  15  S.  E. 
825 ;  Powell  v.  Railroad,  77  Ga.  192,  3  S.  E. 
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757;  13  Cyc.  p.  143.  There  Is  also  high  au- 
thority for  the  position  that,  in  jurisdictions 
where  the  Constitution  or  statutes  or  both 
have  conferred  on  married  women  the  right 
to  own,  control,  and  dispose  of  property  as 
if  they  were  femmes  sole,  a  recovery  of  the 
kind  in  question  should  be  allowed.  Texas 
Pacific  Ry.  v.  Humble,  181  U.  S.  67,  21  Sup. 
Ct  526,  45  L.  Ed.  747;  Harmon  v.  Old  Colony 
R.  R..  165  Mass.  100,  42  N.  R  505,  30  U  R. 
A.  658,  52  Am.  St  Rep.  400.  Our  own  court 
has  thus  far  taken  a  different  view  as  to 
the  effect  of  these  constitutional  and  statu- 
tory provisions  as  in  Syme  t.  Riddle,  88 
N.  C.  463,  and  other  cases.  In  many  of  the 
states,  however,  in  which  this  same  view 
prevails,  it  is  very  generally  held  that  such 
recovery  should  be  allowed  by  the  wife  when 
it  is  shown  that  she  is  pursuing  an  Inde- 
pendent employment,  is  engaged  in  making 
her  own  support,  and  receiving  her  wages 
for  her  own  benefit  Fleming  v.  Shenandoah, 
67  Iowa,  505,  25  N.  W.  752,  56  Am.  Rep.  854; 
Bailey  v.  CentervUle,  108  Iowa,  20,  78  N.  W. 
831;  Healey  v.  Ballantine  ft  Sons,  66  N.  J. 
Law,  339,  49  Atl.  511.  The  North  Carolina 
decisions  were  rendered  prior  to  the  Martin 
act  (Laws  1911,  c.  109),  which  practically 
constitutes  married  women  free  traders  as 
to  all  their  ordinary  dealings,  and  we  are 
not  called  on  to  determine  the  effect  of  this 
legislation  on  the  question  presented,  as  all 
the  authorities  here  and  elsewhere  hold  that 
a  husband  may  confer  this  right  to  earn  and 
acquire  property  upon  the  wife  in  any  event, 
when  the  rights  of  creditors  do  not  inter- 
vene. Syme  r.  Riddle,  supra;  Cunningham 
Y.  Cunningham,  121  N.  C.  414,  28  S.  E.  525 ; 
Peterson  and  Wife  v.  Mulford,  36  N.  J.  Law, 
481;  Mason  v.  Dunbar,  43  Mich.  407,  5  N.  W. 
432,  38  Am.  Rep.  201.  It  may  be  that,  un- 
der our  decisions  as  they  now  stand,  it  would 
not  of  itself  be  sufllcient  to  support  the  ver- 
dict that  the  wife,  living  at  the  time  with 
her  husband,  was  earning  her  own  support 
working  out  for  hire,  and  receiving  the 
wage,  but  it  appears  further  that  the  hus- 
band, made  a  party  plaintiff  pursuant  to  the 
statute,  and  charged  to  some  extent  with 
the  duty  of  looking  after  his  wife's  inter- 
ests (Vick  &  Mebane  v.  Pope,  81  N.  C.  22), 
has  permitted  his  wife  to  insist  on  tills  loss 
of  capacity  as  an  element  of  recovery,  and 
has  acquiesced  in  the  result.  This,  in  our 
opinion,  should  be  held  to  validate  such  a 
recovery  even  If  it  could  be  otherwise  ques- 
tioned. True  there  are  decisions  to  the  ef- 
fect that,  in  a  suit  of  this  kind  by  the  wife, 
a  verdict  and  judgment  for  defendant  was 
not  allowed  to  estop  the  husband  in  a  suit 
to  recover  for  his  own  injury — a  position  that 
seems  to  have  been  stated  with  approval  In 
one  case  where  the  husband  was  a  nominal 
party  (Walker  v.  Philadelphia,  195  Pa.  168L 
45  Atl.  657,  78  Am.  St  Rep.  891),  but  none 
of  these  authorities,  so  far  as  examined, 
would  sustain  the  principle  that,  when  a 


husband,  party  of  record,  has  thus  formally 
given  his  sanction  to  a  recovery  of  this  char- 
acter, the  same  could  be  afterwards  ques- 
tioned either  by  him  or  by  the  company. 

[2]  Our  decision  is  in  no  way  affected  by 
the  entry  on  the  record  that  plaintiffs'  coun- 
sel stated  in  open  court  that  "it  was  not 
their  intention  to  claim  damage  for  plain- 
tiff husband.**  Such  an  entry  by  correct 
interpretation  was  intended  to  refer  to  the 
cause  of  action  also  set  forth  in  the  com- 
plaint for  the  physical  injuries  to  the  hus- 
band and  the  wrongful  killing  of  his  horse. 
If  allowed  any  effect  on  the  wife's  cause  of 
action,  it  permits,  and  in  our  opinion  should 
receive,  the  construction  that  the  husband 
made  no  daim  to  the  damages  in  any  way 
incident  to  the  wife's  cause  of  action,  but 
formally  renounced  the  same  in  her  favor. 
In  this  view  it  only  gives  emphasis  to  the 
position  that  on  the  record  the  husband  has 
formally  passed  to  the  wife  the  right  to  re- 
cover for  the  loss  .or  impairment  of  her  ca- 
pacity to  earn  a  living.  The  other  portions 
of  his  honor's  charge  in  this  connection,  to 
which  objection  is  also  made,  was  only  in  il- 
lustration of  the  proper  method  of  arriving 
at  the  present  value  of  the  loss  to  the  wife, 
and  does  not  afford  ground  for  substantial 
criticism. 

After  careful  examination,  we  are  of  opin- 
ion that  no  reversible  error  has  been  shown, 
and  the  Judgment  in  plaintiff's  favor  should 
be  afllrmed. 

No  error. 

CXARK,  OL  J.  (concurring  in  the  result). 
Louisa  Price  sustained  serious  injuries  caus- 
ed by  the  negligence  of  the  defendant  as 
the  Jury  find.  Her  right  foot  was  amputat- 
ed, her  right  arm  was  broken  and  perma- 
nently rendered  stiff,  and  her  head  severely 
gashed.  For  these  injuries  and  for  her  physi- 
cal and  mental  suffering,  and  for  her  di- 
minished power  to  earn  wages  by  reason  of 
her  injuries,  the  Jury  assessed  her  compen- 
sation at  ^,000.  The  able  counsel  for  the 
railroad  company  strenuously  argued  that 
being  a  married  woman,  this  compensation 
was  the  property  of  her  husband  and  could 
be  recovered  only  by  him,  and  not  by  her. 
Fortunately  for  her  the  husband  had  been 
made  a  coplalntlff,  and  the  court  does  not 
pass  upon  the  point  But  the  contention 
that  the  wife's  earnings,  and  damages  for  in- 
juries sustained  by  her  person  and  for  her 
sufferings,  physical  and  mental,  belong  to  her 
husband  cannot  be  maintained  except  upon 
the  principle  that  the  earnings  of  a  slave  and 
damages  for  injuries  to  the  slave's  i)erson  are 
the  property  of  the  master.  This  was  the 
origin  of  these  decisions  centuries  ago,  when, 
"in  the  eyes  of  the  Judges,"  the  wife  was 
merely  the  chattel — ^the  property — of  her  hus- 
band, for  no  £!nglish-speaking  legislative 
body  has  ever  so  enacted.  The  doctrine  was 
entirely  the  creation  of  the  courts— that  Isl 
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it  was  the  "common  law^  which  is  simply 
another  name  for  "Judge-made  law."  It  has 
not  even  the  excuse  that  It  was  the  custom 
among  the  Saxon  tribes  for,  barbarians 
though  they  were,  no  such  system  prevailed 
among  them.  The  doctrine  was  created  by 
the  courts  after  the  conquest,  and  is  based 
solely  upon  the  ideas  of  the  judges  of  that 
date  as  to  what  was  the  proper  status  of 
women. 

Under  the  Constitution  of  1868,  a  mar- 
ried woman  owns  her  property  as  absolute- 
ly as  if  single,  or  as  her  husband  owns  his, 
and  it  should  follow,  most  certainly  since  the 
act  of  1911,  giving  a  married  woman  the 
right  to  contract  as  if  single,  that  her  earn- 
ings in  occupations  elsewhere  than  in  her 
household  duties  belong  to  her,  and  that  she 
has  the  same  right  to  recover  them  as  the 
husband  has  to  sue  for  his  own  earnings. 
For  a  stronger  reason,  damages  for  injuries 
to  her  person  and  for  her  physical  and  men- 
tal suffering  must  belong  to  her.  Such  dam- 
ages are  compensation  intended  to  put  her 
In  statu  quo,  so  far  as  she  can  be  compen- 
sated by  money  for  the  loss  which  is  peca- 
liarly  her  own. 

Many  courts  of  the  highest  reputation  have 
held  that  the  statutes  conferring  upon  mar- 
ried women  the  right  of  property  and  the 
right  to  contract  carry  with  them  the  right 
to  recover  earnings  and  damages  for  injuries 
causing  loss  of  capacity  to  earn,  and  for 
physical  and  mental  suffering.  Railroad  t. 
Humble,  181  U.  S.  57,  21  Sup.  Ct  526,  45  U 
Ed.  747;  Harmon  v.  Railroad,  165  Mass. 
100,  42  N.  £.  605,  30  L.  R.  A.  658,  52  Am. 
St  Rep.  499;  Duffee  v.  Railroad,  191  Mass. 
563,  77  N.  B.  1036;  Hatton  v.  Railroad,  3 
Pennewill  (Del.)  159,  50  Atl.  633;  Athens  v. 
Smith,  111  Ga.  870,  36  S.  B.  955 ;  Railroad  ▼. 
Krempel,  116  111.  App.  253;  Logan  v.  Logan, 
77  Ind.  558;  Harkness  v.  Railroad,  110  La. 
822,  34  South.  791 ;  Rockwell  v.  Traction  Co., 
187  Pa.  568,  41  AU.  324;  Normile  v.  Trac- 
tion Co.,  67  W.  Va.  132,  49  S.  EL  1030,  68 
L.  R.  A.  901,  and  there  are  many  others. 
These  decisions  are  in  accordance  with  the 
spirit  of  the  age  and  of  our  Constitution  and 
laws. 

It  is  true  that  under  the  decisions  of  the 
courts  made  in  a  ruder  age,  not  based  upon 
any  statute,  but  evolved  by  the  Judges  out 
of  their  own  consciousness  and  termed  by 
euphemism  "the  common  law,"  a  married  wo- 
man could  not  recover  her  earnings,  nor  for 
damages  to  her  person,  nor  for  her  suffer- 
ings, physical  or  mental,  and  that  compensa- 
tion for  all  these  things  belonged  to  her  hus- 
band upon  Petruchio's  theory  that  the  wife 
is  the  chattel  or  property  of  her  husband. 
Upon  this  common  law  it  was  held  in  North 
Carolina  by  Pearson,  ^C  J.,  in  State  v.  Black, 
()0  N.  C.  263,  86  Am.  Dec.  436,  that  it  was  the 
"husband's  duty  to  make  the  wife  behave 
herself'  and  to  thrash  her,  if  necessary  to 
that  end,  and  in  State  t.  Rhodes,  61  N.  C. 


453,  06  Asa.  Dec.  78  (1868),  this  court  sustain- 
ed the  charge  of  the  Judge  below  that  a  man 
"had  the  right  to  whip  his  wife  with  a 
switch  no  larger  than  his  thumb,"  and  this 
was  dted  and  approved  in  State  r.  Iifabrey, 
64  N.  C.  693.  But  In  State  v.  Oliver,  70  N. 
C.  61  (in  1874),  this  court  overruled  the  nu- 
merous decisions  to  that  effect;  Settle,  J., 
saying:  "The  courts  have  advanced  from  that 
barbarism.*'  Thus  passed  away  the  vested 
right  of  the  husband  to  thrash  his  wife  **with 
a  whip  no  larger  than  his  thumb,"  without 
any  statute  to  change  the  law.  As  late  as 
1886  in  State  v.  Edens,  95  N.  C.  693,  59  Am. 
Rep.  294,  the  court  again  held  upon  the 
same  "Judge-made''  law  of  former  times 
that  a  man  could  "wantonly  and  malicious- 
ly slander"  the  good  name  of  his  wife  with 
impunity,  or  "assault  and  beat  her"  if  he  in* 
flicted  no  permanent  injury  upon  her,  but  a 
majority  of  this  court  reversed  that  holding 
in  1908  without  any  statute  in  State  y.  Ful- 
ton, 149  N.  C.  485,  63  S.  E.  145,  since  which 
time  no  man  has  had  legal  authority  to  slan- 
der, or  assault  and  beat,  his  wife  in  North 
Carolina.  And  thus  passed  away  another 
vested  right  or  rather  another  vested  wrong. 

In  view  of  the  Constitution  and  statute 
conferring  upon  a  married  woman  the  abso- 
lute right  to  her  own  property  and  unlimited 
power  to  contract,  it  should  not  now  require 
any  statute  to  abolish  the  claim  (which  was 
never  based  upon  any  statute,  but  was  pure- 
ly the  creation  of  the  Judges  in  a  ruder  age) 
that  a  married  woman  could  not  recover  her 
earnings  nor  damages  for  injuries  to  her  per- 
son causing  her  loss  of  earning  capacity  and 
great  mental  and  physical  suffering.  Even 
statutes  have  been  held  obsolete  and  unen- 
forceable because  of  changed  conditions  and 
the  long  lapse  of  time.  Certainly  this  ought 
to  be  true  of  decisions  which  rest  upon  no 
statute  and  which  are  now  contrary  to  ev- 
ery sense  of  right  and  opposed  to  the  spirit 
of  our  Constitution  and  of  the  age  in  which 
we  live. 

The  "common  law"  has  been  praised  be- 
cause of  the  very  fact  that,  being  "Judge- 
made,"  it  was  flexible  and  could  be  molded 
from  time  to  time  to  fit  the  changing  con- 
ditions of  society.  But  it  loses  this  sole  ex- 
cellence when  it  is  used  to  thwart  beneficial 
statutes,  expressing  the  demand  of  the  age 
for  more  Just  and  benign  laws,  by  constru- 
ing them  according  to  the  darkened  and  nar- 
row views  of  the  Judges  of  the  fourteenth 
century,  and  not  according  to  the  intendment 
of  legislators  imbued  with  the  enlightened 
ideas  of  the  twentieth  century.  The  fiction 
that  the  Judges  declared  the  "common  law" 
and  did  not  make  it  is  a  mere  decency.  But, 
if  the  statement  were  true,  this  would  only 
carry  back  its  origin  to  more  ignorant  and 
barbarous  ages.  That  the  "common  law"  is 
the  "perfection  of  reason"  when  traced  to 
such  origin  is  impossible,  and  it  can  be  fair- 
ly Judged  by  its  rulings  as  to  married  wo- 
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men  which  long  since  abolished  root  and 
branch  in  England,  both  by  the  courts  and 
by  statutes,  are  still  fondly  clung  to  by  some 
American  courts  as  a  clog  upon  progressive 
legislation.  This  is  true  as  to  other  common- 
law  rulings  in  every  department  of  law.  In 
truth,  every  betterment  in  the  law  has  nec- 
essarily come  from  legislation,  or  by  deci- 
sions of  the  courts,  denying  the  barbarous  or 
worn-out  rulings  that  are  unsulted  to  the 
improved  conditions  of  society  and  obnoxious 
to  the  Juster  ideas  of  a  more  enlightened 
age.  There  are,  of  course,  principles  of  the 
common  law  which  are  eternally  Just  and 
which  will  survive  throughout  the  ages.  But 
this  is  not  because  they  are  found  in  a  mass 
of  error  or  were  enunciated  by  Judges  in  an 
ignorant  age,  but  because  they  are  right  in 
themselves  and  are  approved,  not  disap- 
proved, as  much  of  the  common  law  must  be, 
by  the  intelligence  of  to-day.  As,  however, 
common-law  views  as  to  the  status  of  women 
still  survive  among  a  few  and  are  still  urged 
as  law,  it  would  not  be  amiss  should  the 
General  Assembly  make  such  enactment  in 
this  regard  as  that  body  may  deem  Just  and 
proper.  Every  age  should  have  laws  based 
upon  its  own  intelligence  and  expressing  its 
own  ideas  of  right  and  wrong.  Progress  and 
betterment  should  not  be  denied  us  by  the 
dead  hand  of  the  past  The  decisions  of  the 
courts  should  always  be  in  accord  with  the 
spirit  of  the  legislation  of  to-day,  which 
should  not  be  misconstrued  to  conform  to  the 
views  of  dead  and  forgotten  Judges  of  cen- 
turies long  over  past,  who  were  not  always 
learned  and  able,  and  who,  if  wise,  were 
rarely  wise  beyond  the  narrow  vision  of  their 
own  age.  Nations,  Uke  men,  "may  rise  on 
stepping  stones  of  their  dead  selves  to  high- 
er things." 

BROWN,  J.,  concurs  in  this  opinion. 
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L  Dbdication  (I  19* )— Acts  Constituting 
Dedication  —  Designation  on  Maps  and 
Plats. 

Where  an  owner  of  real  property  lays  oat 
a  plot  of  ground  and  sells  lots  therein  with 
reference  to  a  plan  or  map  showing  streets,  or 
where  he  sells  according  to  a  map  of  the  city 
or  town  in  which  his  land  is  laid  off,  he  thereby 
dedicates  such  streets  to  the  use  of  those  who 
purchase  the  lots  and,  under  certain  circum- 
stances, to  the  public,  unless  it  expressly  ap- 
pears in  his  conveyance  or  otherwise  that  the 
reference  to  streets  was  for  the  purpose  of  de- 
scription and  not  intended  as  a  dedication  there- 
of; the  ground  of  the  rule  being  an  equitable 
estoppel  against  the  grantor,  and  such  dedica- 
tion fully  made  is  irrevocable. 

fEd.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  SS  35,  37-47;   Dec.  Dig.  {  19.*] 


2.  Yendob  and  Pubohasbb  (I  239*)— Bona 
Fide  Pubohasbb— Titlb  Aoquibbd— Tituc 
AS  Against  Rights  bt  Dbdioation. 

All  parties  holding  under  a  dedicator  take 
only  his  title,  but  one  who  buys  property  of 
him  without  notice  that  prior  purchasers  from 
his  grantor  have  rights  to  or  interests  in  such 

?iroperty,  and  pays  a  full  and  fair  price  there- 
or  takes  it  free  from  such  rights  because  he 
is  regarded  as  an  innocent  purchaser  and  en- 
titled to  considerations  of  equity,  and  such  rule 
also  applies  where  the  incumbrance  is  a  dedi- 
cation to  a  public  use. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {{  689-600;  Dec.  Dig.  | 
2S9.«] 

8.  Apfbal  and  Ebbob  (S  1008^)— Findings— 
Conclusiveness. 

Where  a  finding,  In  answer  to  an  issue  as 
to  whether  defendant  in  an  action  to  enjoin  ob- 
struction of  a  street  bad  purchased  with  notice 
of  a  dedication  thereof,  is  permitted  to  remain 
a  part  of  the  verdict,  although  the  trial  court 
disregards  its  legal  effect,  the  Supreme  Court 
cannot  go  behind  the  finding  to  inquire  whether 
there  was  notice»  but  must  accept  it  as  true 
and  correct. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  3956-^3960;    Deo.  Dig.  S 

looa*] 

4.  Vbndob  and  Pubchaseb  (S  244*)— Bona 
Fide  Pubchaseb  *-  Evidencb  —  Notice  of 
Dedication. 

In  an  action  by  purchasers  from  a  former 
owner  of  land,  who  had  sold  lots  to  plaintiffs 
with  reference  to  a  plan  or  map  showing  a 
street,  to  enjoin  its  obstruction,  evidence  held 
to  show  that  there  was  nothing  in  the  plan  or 
in  the  chain  of  defendant's  title  to  notify  him  or 
his  grantor  of  any  dedication  of  land  for  a 
street,  and  that,  if  there  was,  In  factt  such  a 
dedication,  he  was  a  bona  fide  purchaser  with- 
out notice. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  fS  609-611;  Dec.  Dig.  S 
244.«] 

5.  Easembntb  (I  22*)— Yendob  and  Pub- 
chaseb (I  229*)— Bona  Fidb  Pubchaseb— 
Constructive  Notice. 

A  purchaser  is  bound  to  take  notice  of  an 
apparent  easement,  servitude,  or  dedication  for 
a  street  or  way,  and,  if  he  faild  to  do  so,  he 
buys  at  his  peril  and  takes  his  title  subject 
thereto. 

{Ed.  Note.— For  other  cases,  see  Basements, 
Cent  Dig.  f  60;  Deo.  Dig.  |  22*;  Vendor  and 
Purchaser,  Cent  Dig.  S§  477-494;  Dec  Dig.  I 
229.*] 

Appeal  from  Superior  Court,  Beaufort 
County ;  Webb,  Judge. 

Action  for  injunction  by  J.  EL  Green  and 
others  against  A*  Miller  and  another.  Judg- 
ment for  plaintiffs,  and  defendants  appeaL 
Reversed. 

This  action  was  brought  by  J.  H.  Green, 
town  of  Belhaven,  Mary  A.  Woodward,  A.  W. 
Oarty,  and  others  against  the  defendants,  A. 
Miller  and  W.  J.  Bullock,  and  the  relief 
sought  is  a  mandatory  injunction  compelling 
the  defendants  to  desist  from  obstructing 
any  part  of  Pungo  street,  which  lies  within 
the  corporate  limits  of  Belhaven,  and  to  re- 
move therefrom  certain  buildings  or  stables 
now  occupied  by  the  defendant  A.  Miller. 
The  jury  returned  the  following  verdict:  "(1) 
Was  the  defendant  Bullock  in  1890  the  own- 
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er  In  fee  of  that  tract  of  land  in  what  is 
now  known  as  Belhaven,  bounded  on  the 
north  by  Pantego  street,  on  the  east  by  Pam- 
lico street,  on  the  south  by  Clark  or  Front 
street,  and  on  the  west  by  Allen  or  Union 
street?  Answer:  Yes.  (2)  Did  the  defend- 
ant Bullock  cause  this  land  or  any  part  of 
it  to  be  surveyed  and  plotted  into  lots  and 
streets?  Answer:  Yes.  (3)  If  so,  did  the 
defendant  Bullock  sell  lots  in  this  tract  with 
reference  to  said  plot  or  survey?  Answer: 
Yes.  (4)  If  this  tract  or  any  part  of  it  was 
surveyed  and  plotted  into  lots  and  streets, 
did  one  of  the  streets  so  surveyed  and  plot- 
ted corresi>ond  with  what  is  now  known  as 
Pungo  street?  Answer:  Yes.  (5)  If  what 
Is  known  as  Pungo  street  was  surveyed  and 
plotted  out,  what  width  was  given  it  in  the 
survey  and  plot,  80  feet;  and  did  it  extend 
from  Pamlico  to  Allen  street?  Answer:  Yes. 
(6)  Is  there  any  obstruction  in  that  lot  of 
land  covered  by  Pungo  street,  yes ;  and  if  so, 
who  maintains  it?  Answer:  A.  Miller.  (7) 
Did  the  defendant  Miller  have  notice,  at  the 
time  he  purchased  the  land  covered  by  the 
deed  introduced  in  this  action,  that  any  part 
of  it  was  covered  by  Pungo  street  or  any 
street?    Answer:    No." 

Plaintiffs  alleged  that  W.  J.  Bullock,  being 
the  owner  of  certain  land  now  embraced 
wdthin  the  limits  of  the  town  of  Belhaven, 
caused  the  same  to  be  surveyed  and  laid  off 
Into  lots  and  streets,  and  that  the  surveyor, 
at  Bullock*s  request,  made  a  map  or  plan 
thereof,  and  the  plaintiffs,  other  than  the 
town  of  Belhaven,  bought  several  of  the  lots 
from  him,  according  to  the  said  plan  or  map, 
some  of  them  being  represented  on  the  map 
as  bounded  on  Pungo  street  That  one  of 
the  streets  was  designated  on  the  map  and 
in  the  plan  as  Pungo  street,  and  that  the  lots 
were  sold  to  plaintiffs,  other  than  the  town 
of  Belhaven,  and  described  as  fronting  on 
Pungo  street,  which  is  the  third  street  north 
of  Pungo  river;  the  two  intervening  streets 
being  dark  and  Main.  Pungo  street  runs 
east  and  west,  crossing  Pamlico  street,  and 
extends  to  Allen  street  and  as  far  west  as 
Haslin  street  This  Is  what  we  gather  from 
the  allegations,  the  map,  and  the  evidence, 
and,  if  not  precisely  accurate,  is  sufBclently 
so  for  all  practical  purposes.  The  counsel 
did  not  agree  as  to  the  correctness  of  the 
map,  and  Pungo  street,  as  claimed  by  the 
plaintiffs,  may  extend  north  instead  of  west 
There  is  an  allegation  in  the  complaint  that 
the  town  of  Belhaven  had  accepted  the  dedi- 
cation of  Pungo  street,  and  that  it  had  be- 
come one  of  the  public  streets  or  thorough- 
fares of  the  town.  The  plaintiffs  further  al- 
lege that  Bullock  sold  to  L.  G.  Roper,  and  he 
to  the  defendant  Miller,  a  parcel  of  land 
west  of  Pamlico  street,  which  Includes  a  part 
of  Pungo  street,  and  that  defendant  Miller 
has  erected  in  Pungo  street,  west  of  Pamlico 
street  a  building  which  he  now  occupies  and 


which  obstructs  the  street  and  greatly  inter- 
feres with  the  use  thereof.  The  defendant  A. 
Miller  denies  all  the  material  allegations  of 
the  complaint  except  the  one  that  he  had 
bought  a  part  of  the  land  from  Roper.  He 
specially  avers  that  he  purchased  from  Ro- 
per for  full  value,  and  if  any  plan  or  map  of 
the  land  was  made  for  Bullock,  or  any  street 
by  the  name  of  Pimgo  had  been  dedicated  to 
private  or  public  use,  or  laid  out  for  either  of 
such  uses,  he  had  no  notice  thereof,  nor  did 
he  have  any  notice  that  the  land  he  bought 
embraced  any  part  of  what  Is  well  known 
and  defined  on  the  east  side  of  Pamlico 
street  as  Pungo  street  nor  that  there  was 
any  such  street  or  any  street  at  all  extending 
across  the  place  where  he  bought  and  erected 
the  buildings.  It  was  stated  at  the  hearing 
in  this  court  as  we  understood,  and  It  so 
appears  in  the  record,  that  none  of  the  deeds 
referred  to  or  called  for  the  map,  but  that 
the  lots  described  in  several  of  them  fronted 
on  Pungo  street  It  appears  that  the  map 
was  never  seen  by  any  purchaser  of  a  lot 
from  Bullock  except  one  J.  P.  Clark,  who 
found  it  among  his  father's  papers.  Judg- 
ment was  entered  upon  the  verdict  and  the 
defendants  appealed. 

Small.  McLean  &  McMullan,  of  Washing- 
ton, for  appellants.  John  G.  Tooly,  of  Bel- 
haven, and  Rodman  &  Rodman,  of  Washing- 
ton, for  appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  It  is  evident  that  this  case  must  be 
decided  upon  the  single  question  as  to  wheth- 
er defendant  was  a  bona  fide  purchaser  for 
value  and  without  notice  of  the  facts  alleged 
by  the  plaintiffs  to  constitute  an  equitaUe 
estoppel,  which  means  that  if  he  is  bound 
thereby  he  is  concluded  from  now  asserting 
that  he  is  lawfully  within  the  limits  of  Pun- 
go street,  west  of  Pamlico  street  and  cannot 
continue  to  maintain  his  stable  or  other 
structure.  There  was  much  controversy  as 
to  whether  Pungo  street,  west  of  Pamlico 
street  if  represented  as  such  on  the  Bullock 
map,  had  ever  actually  been  laid  out  by  such 
physical  marks  and  boundaries  as  to  consti- 
tute notice  to  the  world  that  the  land  corre- 
sponding to  that  so  designated  on  the  map 
had  been  appropriated  for  a  street  and  dedi- 
cated to  the  use  of  Bullock's  grantees  or  to 
the  public.  Bullock  himself  testified  that 
Pungo  street  west  of  Pamlico,  "had  not 
been  surveyed  nor  opened  up,**  nor  did  the 
surveyor  plot  all  of  the  land.  He  further 
stated  that  *^e  surveyor  might  have  sur- 
veyed East  Pungo  street — that  is,  east  of 
Pamlico  street — but  he  did  not  survey  west  of 
that  street  and  they  did  not  open  any  street 
from  Pamlico  street  westwardly  to  Haslin 
street"  He  still  further  testified  that  he 
employed  Mr.  Tripp  to  make  the  survey, 
who  made  a  plot  for  him,  but  did  not  plot  It 
all.  *'It  was  more  than  the  survey.  I  have 
never  had  the  plot    The  Clarks  made  the 
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street  themselyes.  Pamlico  street  Is  the  only 
street  which  has  been  left  like  I  first  cut  them 
out.  They  have  all  been  changed  more  or 
less.  Parties  built  without  knowing  where 
the  streets  were.  For  instance,  this  man 
Pettiford,  the  husband  of  Josephine  Pettl- 
ford."  W.  W.  Walker  testified  that  he 
bought  the  land  where  the  stable  is  from  Dr. 
Bullock;  but  It  seems  that  the  deed  was 
made  by  Dr.  Bullock  to  L.  G.  Roper,  who  In 
turn  sold  and  conveyed  to  the  defendant  A. 
Miller.  The  witness  Walker,  who  built  the 
stable,  stated  that  there  was  no  street  west 
of  Pamlico,  and  nothing  but  a  swamp.  That 
the  town  of  Belhaven  had  notified  him,  by 
its  proper  officers,  and  while  he  was  setting 
the  pillars,  to  desist  from  completing  the  sta- 
ble until  a  committee  could  be  appointed  to 
condemn  the  street  for  the  town.  After- 
wards the  committee  reported,  and  the  com- 
missioners of  the  town  accepted  the  report 
as  to  Pungo  street,  east  of  Pamlico,  and  re- 
jected it  as  to  the  land  lying  west  of  that 
street,  and  authorized  him  to  proceed  with 
his  work  and  finish  the  building,  which  he 
did.  He  listed  the  property  for  taxation  and 
paid  the  taxes  assessed  against  It  When 
he  was  building  the  stable,  there  was  no 
street  there,  but  a  street  called  Pungo  was 
opened  on  the  east  side  of  Pamlico.  This 
is  only  some  of  the  testimony  bearing  upon 
the  main  question  in  the  case.  N.  L.  Sa¥ryer 
testified:  "I  live  in  Washington,  and  lived  in 
Belhaven  13  years.  I  know  where  Miller's 
stables  are.  When  I  lived  there  it  was  noth- 
ing but  swamp  and  Gnibject  to  the  ebb  and 
flow  of  the  tide.  I  know  when  Mr  Walker 
built  There  was  no  sign  of  any  street" 
There  was  much  more  testimony  to  the  same 
effect  With  this  evidence  behind  the  ver- 
diet  to  sustain  the  finding  of  the  juxs  upon 
the  seventh  issue,  the  court,  without  dis- 
turbing the  verdict  in  any  respect,  adjudged 
thereon  that  defendants  remove  the  buildings 
from  the  street  called  "Pungo,"  west  of  Pam- 
lico, enjoined  them  from  maintaining  any 
kind  of  obstruction  therein,  and  decreed  that 
the  street  be  kept  open  and  free  from  any 
impediments,  for  the  use  of  the  inhabitants 
of  the  town  of  Belhaven,  without  let  or  hin- 
drance. In  this  we  are  of  the  opinion  there 
was  error,  and  the  judgment  should  have 
been  the  other  way. 

[11  Where  the  owner  of  real  property  lays 
out  a  town  or  village  upon  it  or  even  a  plot 
of  ground,  and  divides  it  into  blocks  or 
squares,  and  subdivides  it  into  lots  or  sites 
for  residences,  which  are  Intersected  by 
streets,  avenues,  and  alleys,  and  he  sells  and 
conveys  any  of  the  lots  with  reference  to  a 
plan  or  map  made  of  the  property,  or  where 
he  sells  or  conveys  according  to  a  map  of 
the  city  or  town,  in  which  his  land  is  so  laid 
off,  he  thereby  dedicates  the  streets  and  al- 
lejrs  to  the  use  of  those  who  purchase  the 
lots,  and  also  to  the  public,  under  certain 
circumstances  not  necessary  to  be  now  and 
here  stated,  and  this  is  so  unless  it  appears, 


either  by  express  statement  In  the  convey- 
ance or  otherwise,  that  the  reference  to  or 
mention  of  the  street  or  streets  was  solely 
for  the  purpose  of  description  and  not  intend- 
ed as  a  dedication  thereof.  13  Cyc.  455.  The 
same  rule  is  said  to  apply  to  such  pieces  or 
parcels  of  the  land  marked  on  the  plot  or 
map  as  squares,  courts^  or  parks.  The  rea- 
son for  the  rule  is  that  the  grantor,  by  mak- 
ing such  a  conveyance  of  his  property,  induc- 
es the  purchasers  to  believe  that  the  streets 
and  alleys,  squares,  courts,  and  parks  will 
be  kept  open  for  their  use  and  benefit;  and 
having  acted  upon  the  faith  of  his  implied 
representations,  based  upon  his  conduct  in 
plotting  the  land  and  selling  accordingly,  he 
is  equitably  estopped,  as  well  in  reference  to 
the  public  as  to  his  grantees,  from  denying 
the  existence  of  the  easement  thus  created. 
13  Cyc  457,  and  notes.  Many  authorities 
sustain  the  principle,  and  the  dedication, 
when  once  fully  made,  is  held  to  be  irrevoca- 
ble. Moose  V.  Carson,  104  N.  C.  431,  10  S. 
E.  689,  7  L.  R.  A.  548,  17  Am.  St  Rep.  681, 
and  numerous  authorities  cited  in  the  opin- 
ion of  the  court  by  Justice  Avery,  and  also 
at  the  end  of  the  case  in  the  annotated  edi- 
tion by  the  present  Chief  Justice.  Davis  v. 
Morris,  132  N.  O.  436,  43  S.  E.  950;  Hughes 
V.  Clark,  134  N.  C.  460,  46  S.  B.  956,  47  S. 
B.  462;  Milllken  v.  Denny,  136  N.  O.  22,  47 
S.  B.  132;  s.  c,  141  N.  O.  227,  53  S.  E.  867; 
Hester  v.  Traction  Co.,  138  N.  C.  298,  50  S. 

B.  711,  1  L.  R.  A.  (N.  S.)  981;  State  v.  Fish- 
er,  117  N.  C.  740,  23  S.  B.  158;  Tlse  v.  Whlt- 
aker,  144  N.  C.  514,  57  S.  Bi  210;  Collins  v. 
Land  Co.,  128  N.  C.  563,  39  S.  B.  21,  83  Am. 
St  Rep.  720;  BalUlere  v.  Shingle  Co.,  150  N. 

C.  627,  64  S.  E.  754;  and  other  authorities 
cited  In  the  briefs  of  counsel  In  this  case,  to 
which  access  may  be  had  by  those  wishing  to 
pursue  the  Investigation  further. 

[2]  But  while  the  rule  Is  well  established, 
it  la  necessary  that  In  some  way  notice  of  the 
dedication  thus  made  be  fixed  upon  those 
who  may  boy  any  part  of  the  property  which 
Is  subject  to  or  charged  with  the  easement 
or  of  the  rights  of  others  flowing  from  the 
dedication.  It  would  be  unjust  that  a  rule, 
which  Is  based  upon  an  equitable  doctrine, 
should.  In  Its  application,  deprive  a  man  of 
property  bought  in  good  faith,  for  value,  and 
without  notice  of  the  right  to  the  easement 
Parties  who  claim  the  benefit  of  the  ease- 
ment by  virtue  of  the  implied  dedication  can 
easily  protect  their  right  and  interest  In  It 
by  having  proper  reference  made  to  the  map 
in  their  deeds,  and,  if  they  fall  to  do  so,  it 
Is  their  own  fault  and  they  should  not  be  per- 
mitted to  visit  Its  consequences  upon  an  Inno- 
cent purchaser  who  was  misled  by  their  lach- 
es. It  l0  said  that  the  original  grantor,  who 
sold  by  the  map  or  the  diagram  of  the  land  as 
laid  out  Into  blocks  and  lots,  streets  and  ave- 
nues, and  those  claiming  under  him,  are  es- 
topped to  deny  the  right  of  prior  purchasers 
of  lots  to  an  easement  In  the  streets  repre- 
sented on  the  map;  but  it  is  not  a  strict  es- 
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toppelt  but  one  arising  oat  of  the  conduct  of 
the  party,  wbo  originally  owned  the  land  and 
plotted  It  for  the  purpose  of  selling  the  lots, 
and  is  predicated  upon  the  idea  of  bad  faith 
in  him,  or  those  claiming  under  him,  with 
knowledge  of  the  facts,  or  with  notice  there- 
of, either  express  or  constructive,  to  repudi- 
ate his  implied  representation  that  the 
streets  and  alleys,  parks  and  places,  will  be 
kept  open  and  unobstructed  for  the  use  of 
those  who  may  buy  from  him.  So  far  as  the 
owner  is  concerned.  It  would  be  fraudulent 
for  him  to  contest  the  right  of  his  grantees; 
but  as  to  those  who  have  bought  without 
notice,  actual  or  constructive,  of  the  facts, 
and  the  equitable  estoppel  fastened  upon  him, 
the  estoppel  grounded,  as  we  have  said.  In 
an  equitable  principle  completely  fails.  The 
same  general  principle  of  equity  that  raises 
the  estoppel  will  protect  him  as  an  Innocent 
purchaser  from  its  operation,  and  this  Is  but 
just  and  right.  But  we  are  not  without  di- 
rect authority  upon  this  point,  although  the 
proposition  seems  to  be  somewhat  new,  or 
rather  cases  presenting  it  are  rare,  but  it  Is 
at  last  but  the  application  of  a  conceded  rule 
of  equity  to  the  special  facts  of  the  case. 
One  who  buys  property  of  another  without 
notice  that  some  third  person  has  a  right  to, 
or  Interest  in,  such  property,  and  pays  a  full 
and  fair  price  for  the  same  at  the  time  of 
such  purchase,  or  before  he  has  notice  of 
the  claim  or  Interest  of  such  other  In  the 
property  (5  Cyc.  710),  takes  the  same  free 
from  the  right  of  the  other,  because  he  is  re- 
garded as  an  innocent  purchaser  and  entitled 
to  the  equitable  consideration  of  the  court 
It  is  a  perfectly  just  rule,  and  it  would  be 
strange  if  the  law  were  otherwise. 

It  is  said  In  13  Cyc.  pp.  4d2,  493,  that,  with 
the  exception  of  bona  fide  purchasers  without 
notice,  all  parties  holding  under  a  dedicator 
take  only  his  title.  "The  general  rules  as 
to  the  title  taken  by  bona  fide  purchasers 
without  notice  apply  where  the  Incumbrance 
is  a  dedication  to  the  public  use.  Usually 
the  state  of  the  property  or  the  records  con- 
stitute notice  by  which  the  purchaser  is 
bound,  whether  his  knowledge  of  the  ease- 
ment be  actual  or  not."  The  question  was 
directly  raised  in  Schuchman  v.  Borough  of 
Homestead,  111  Pa.  48,  2  Ati.  407,  and  after 
stating  that  a  bona  fide  purchaser  without 
notice  is  unaffected  by  notice  to  his  vendor 
(Bond  V.  Stroup,  3  Bin.  [Pa.]  66),  and  there- 
fore, if  the  defendants  in  that  case  purchased 
the  land  without  notice,  even  If  Phillips, 
their  immediate  vendor,  had  been  notified  of 
the  dedication  before  his  purchase,  their  title 
would  be  good.  It  was  there  said  by  the 
court:  "It  is  reasonably  certain  that  the 
Homestead  Bank  ft  Life  Insurance  Company 
dedicated  the  land  to  the  public,  and  that  a 
number  of  persons  purchased  lots  expecting 
to  enjoy  the  resulting  advantage.  However, 
nothing  in  the  plan,  or  in  the  course  of  title, 
or  on  the  ground,  was  a  warning  to  Ormsby 
Phillips  of  such  dedication,  and  therefore  he 


acquired  a  good  title.  The  citizens  of  the 
borough  suffer  serious  loss  under  the  opera- 
tion of  a  rule  which  applies  to  them  as  it 
would  to  an  individual  under  similar  cir- 
cumstances." So  In  Harbor  v.  Smith,  85  Md. 
542,  37  Atl.  29,  the  court  asserted  the  same 
principle  as  applying  to  cases  of  dedication, 
saying:  "It  may  be  conceded  that,  if  there 
were  any  owners  of  lots  who  purchased  un- 
der such  circumstances  and  without  notice 
of  the  contract  or  the  agreement  between  the 
Patapsco  and  Brooklyn  Companies,  they 
would  have  a  standing  in  a  court  of  equity/' 
We  think  the  same  doctrine  was  Impliedly 
recognized  by  this  court  in  Collins  v.  Land 
Co.,  128  N.  C.  at  margin  page  567  (Anno. 
Ed.),  39  S.  B.  21,  83  Am.  St  Bep.  720. 

In  this  case  there  is  np  reference  in  the 
deeds,  as  set  out  in  the  record,  to  the  map  of 
Bullock,  and  no  deed  in  defendant's  chain  of 
title  referring  to  the  map.  The  testimony 
given  by  defendant's  witnesses,  a  part  of 
which  we  have  recited,  tends  to  show  that 
there  was  nothing  "on  the  ground"  to  warn 
Miller  or  Boper,  his  vendor,  of  any  dedica- 
tion. It  is  true  there  was  testimony  to  the 
contrary,  but  the  court  submitted  the  seventh 
issue  to  the  jury,  and,  upon  a  presumably 
fair  consideration  of  the  evidence,  they  an* 
swered  It  in  favor  of  defendants.  The  court 
let  .that  issue  stand  and  gave  judgment  on 
the  entire  verdict  Plaintiff  did  not  ask  that 
it  be  set  aside  as  to  the  seventh  issue,  which 
application,  if  made,  would  have  been  ad* 
dressed  to  the  discretion  of  the  court  There 
is  no  exception  upon  which  the  verdict  as 
to  that  issue  can  now  be  assailed,  and  there 
could  not  well  be  as  plaintiff  did  not  appeal^ 
but  defendants  did.  The  court  simply  disre- 
garded the  legal  effect  of  the  seventh  issue, 
and,  we  presume,  for  the  reason  that  he  did 
not  think  it  prevented  a  recovery  by  the 
plaintiff,  or,  in  other  words,  that  the  doc- 
trine of  bona  fide  purchaser  without  notloe 
did  not  apply  to  the  case.  Even  if  the  judge 
thought  there  was  constructive  or  legal  no- 
tice to  defendant  of  the  dedication,  which 
there  was  not,  as  we  have  shown,  he  should 
have  set  aside  the  verdict  upon  that  ground^ 
so  that  defendant  could  review  his  ruling. 

[3]  As  the  issue  and  answer  thereto  were 
permitted  to  remain  a  part  of  the  verdict, 
we  cannot  go  behind  it  to  inquire  whether 
there  was  actual  or  constructive  notice,  as 
we  give  judgment,  not  upon  evidence,  but 
upon  the  findings  of  fact  or  the  verdict  of 
the  Jury.  If  the  court  was  of  opinion  that 
there  was  no  evidence  to  support  the  finding 
upon  the  seventh  issue,  or  that  It  was  against 
the  weight  of  the  evidence,  the  remedy  was 
to  set  It  or  the  entire  verdict  aside.  In  the 
absence  of  such  a  course  of  procedure,  we 
cannot  ignore  the  finding,  nor  could  the 
judge,  but  must  accept  it  as  true  and  cor- 
rect There  was  strong  and,  if  belieyed  by 
the  jury,  which  seems  to  have  been  the  case, 
convindng  proof  to  sustain  their  finding  upon 
that  issue.    The  plan  or  map  made  by  Tripp^ 
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the  surveyor,  for  Dr.  Bollock  was  never  at- 
tached to  any  of  the  deeds.  It  may  be  a 
fact  that  lots  were  sold  to  plaintiffs,  except 
the  town,  and  to  others  with  reference  to 
the  plan,  hut  the  evidence  shows  that  It  was 
never  made  public,  but  was  found  by  J.  P. 
Clark,  plaintiffs'  witness,  among  the  papers 
of  his  father  when  the  latter  died. 

[4]  Looking  at  the  whole  case,  we  find  that 
there  was  evidence  for  the  Jury,  under  in- 
structions from  the  court,  by  which  they 
were  warranted  In  finding  that  there  was 
"nothing  in  the  plan,  or  in  the  course  of  (de- 
fendant's) title,  or  on  the  ground,"  to  notify 
Miller  or  Roper  of  any  dedication  of  land 
west  of  Pamlico  street  for  another  street  to 
be  called  "Pungo,"  and  therefore,  if  In  fact 
there  was  such  a  dedication,  he  purchased 
bona  fide  and  vrithout  notice  of  it  Schuch- 
man  ▼.  Borough  of  Homestead,  supra.  The 
deeds  are  not  set  out  in  the  record,  but  only 
extracts  therefrom  showing  the  description. 
Some  of  them  call  for  Pungo  street  as  the 
boundary  of  the  lots  conveyed  thereby,  but 
there  Is  nothing  In  them  to  indicate  where 
it  is  on  the  map,  as  the  latter  is  not  refer- 
red to. 

[6]  If  they  had  referred  to  tbe  map  and 
it  delineated  the  street,  or  if  the  Jury  had 
found  that  there  were  physical  marks  on  the 
ground  of  such  a  nature  that  defendant  must 
have  known  of  the  dedication,  a  different 
question  would  be  presented,  as  a  purchaser 
is  bound  to  take  notice  of  an  apparent  ease- 
ment, servitude,  or  dedication  for  a  street  or 
other  way ;  and,  if  he  fails  to  do  so,  he  buys 
at  his  peril  and  takes  his  title  subject  there- 
to. But  all  this,  as  we  have  said,  was  for 
the  Jury  to  consider  before  tbe  verdict  was 
returned,  and  under  proper  instructions  from 
the  court  The  verdict  only  finds  that  Bui- 
lock  owned  the  land  covering  the  locus  in 
quo;  that  he  caused  it  to  be  surveyed  and 
plotted  into  lots  and  streets  and  sold  lots 
with  reference  to  the  plot,  and  that  on  the 
map,  what  is  known  as  Pungo  street  is  des- 
ignated as  extending  from  Pamlico  to  Allen 
streets,  and  that  defendant  A.  Miller  has  ob- 
structed it;  but  that  he  purcliased  his  lot 
without  any  notice  of  the  dedication  of  the 
street  But  there  is  no  evidence  that  he  ever 
saw  the  map  or  heard  of  it  and  the  mere 
fact  that  Bullock  conveyed  according  to  a 
hidden  or  concealed  map,  and  without  refer- 
ence thereto  in  his  deeds,  as  far  as  appears, 
is  certainly  not  legal  notice  to  Miller  of  the 
dedication  and  location  of  the  street  So 
that  the  important  fact  is  omitted  from  the 
verdict  that  Bullock  in  contemplation  of  law 
conveyed  by  the  map — that  is,  by  referring 
to  it— and  there  is  absolutely  no  evidence 
that  Miller  or  Roper  actually  knew  of  the 
map  or  had  ever  heard  of  it  If  there  was, 
the  Jury  were  not  influenced  by  it  in  making 
up  their  verdict,  and  it  is  for  them  to  say 
what  the  facts  are.  In  truth,  they  seemed 
to  have  repudiated  the  plaintiff's  testimony 


as  to  there  being  any  street  known  as  Pungo, 
west  of  Pamlico,  and  to  have  accepted  what 
defendants'  witnesses  testified  in  regard  to 
that  matter,  viz.,  that  the  land  was  swampy 
and  subject  to  the  ebb  and  flow  of  the  tide. 

Upon  the  verdict  and  the  whole  case,  the 
court  in  our  opinion,  should  have  given  Judg-' 
ment  for  the  defendants,  and  erred  in  en- 
tering Judgment  for  the  plaintiffs  upoL.  the 
verdict  This  reverses  the  Judgment  and  the 
court  below  will  enter  Judgment  for  the  de- 
fendants accordingly. 

We  have  not  considered  tbe  other  serious 
questions  as  to  the  right  of  plaintiffs  to  an 
injunction,  as  we  have  not  found  it  essen- 
tial to  do  so.  It  may  be  that  a  municipal 
corporation,  like,  the  town  of  Belhaven,  is 
entitied  to  have  an  obstruction  in  its  streets 
removed,  and  for  that  purpose  to  have  a 
mandatory  injunction  in  a  proper  case.  It 
has  been  held  that  it  can  bring  ejectment 
where  a  street  or  a  part  thereof,  is  illegally 
withheld,  and  some  courts  hold  that  an  in- 
junction will  lie  as  the  more  speedy  and 
convenient  remedy.  We  will  decide  those 
questions  when  properly  and  necessarily 
presented  to  us.  If  the  town  of  Belhaven 
requires  the  land  of  the  defendant  Miller  for 
public  use  as  a  street  It  may  be  acquired  by 
condemnation. 

Reversed. 


aOO  N.  a  467) 
KIME    v.    SOUTHERN    RT.    CO. 

(Supreme  Court  of  North  Carolina.    Nov.  27, 

1912.) 

1.  CaBBISRS     (I    219*)— FBEIOHT— EXBMFnON 
FBOM  lilABIUTV— NSQLIOKNCB. 

A  bin  of  lading  covering  a  shipment  of 
horses,  providing  that  the  connecting  carrier 
shoold  not  be  liable  for  damages  due  to  the 
"insufficiency  or  defective  condition  of  the 
body"  of  the  car  in  which  the  horses  were 
received  from  the  Initial  carrier,  and  exempt- 
ing it  from  damages  caused  by  injuries  from 
suffocation,  could  not  operate  to  relieve  the 
connecting  carrier  from  liability  for  injuries 
to  the  horses  from  failure  to  inspect  and  ven- 
tilate the  car  by  removing  a  few  slats  there- 
from. 


[Ed    Note. — For   other  cases,   see    Carriers, 
Cent  Dig.  H  950,  951;    Dec.  Dig.  {  219.*] 

2.  Cabbiers      (S     219*)— FBBIOHT-S-IjIABIUrr 
OF    CONNSOTINO    CaBBISB—DEFECTIVK    CAB. 

A  comiectlng  carrier  of  stock  cannot  es- 
cape liability  by  carrying  freight  In  cars  fur- 
nished or  owned  by  another  company. 

[Ed.  Note.— For   other  cases,    see   Carriers, 
Cent.  Dig.  U  950,  951;    Dec.  Dig.  f  219.*] 

3.  Oabbikbs    (S    219*)— Livb    Stook— Nsgu- 

GENCE. 

Where  horses  and  mules  which  were  hi 
good  condition  when  delivered  to  a  connect* 
ing  carrier  for  transportation  were  "smotii- 
ered  and  suffocated"  for  want  of  ventilation, 
and  were  so  greatly  weakened  from  perspira- 
tion they  could  hardly  stand,  and  some  of 
them  were  "out  of  breath,"  the  carrier  was 
negligent  in  not  ventilating  the  car,  and  prop- 
erly caring  for  the  animals   en   route. 

[Ed.   Note.— For   other  cases,   see   Carriers, 
Cent  Dig.  §§  950,  951;    Dec.  Dig.  {  219.*] 
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4.   GaRBIEBS     (i     150^)— lilMITATlON    OT    LlA- 
BILITT. 

A  common  carrier  may  by  special  notice 
to  the  owner  of  goods,  or  by  contract,  re- 
strict his  liability  as  an  insurer,  but  cannot 
limit  his  liability  for  his  own  negligence. 

lEd.  Note.— -For  other  cases,  see  Carriers, 
Cent.  Dig.  SS  654-650;    Dec.  Dig.  }  150.*] 

5.  Carriebs    (J   218*) — FBKionT— Notice  of 
Injury— Necessity. 

Where  the  railroad  company's  agent  was 
standing  by  when  the  stock  was  unloaded  in 
their  damaged  condition,  the  validity  of  a  pro- 
vision in  the  bill  of  lading,  requiring  five  days' 
notice  of  injuries,  became  immaterial»  as  no 
notice  was  necessary. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Biz,  fiS  674-696,  927,  928,  933-949;  Dec 
Dig.  S  2ia»] 

Appeal  from  Superior  Court,  Alamance 
County;  Carter,  Judge. 

Action  by  H.  G.  Kime  against  the  Southern 
Railway  Company,  fi^om  a  Judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

See,  also,  156  N.  a  451,  72  S.  E.  485. 

The  plaintiff  brought  this  action  to  recov- 
er damages  for  negligent  injuries  alleged  to 
have  been  done  to  certain  horses  and  mules 
belonging  to  plaintiff  while  in  transit  from 
Richmond,  Va.,  to  Burlington,  N.  C,  and 
states  in  his  complaint  two  grounds  of  ac- 
tionable negligence  on  the  part  of  the  defend- 
ant company:  First,  for  receiving  from  its 
connecting  carrier  a  car  loaded  with  live  stock 
which  was  unfit  and  unsuitable  for  the  ship- 
ment of  such  stock  without  proper  insi>ec- 
tion;  and,  second,  and  principally,  for  its 
careless  and  negligent  transportation  of  said 
live  stock  after  so  receiving  it,  while  in  trans- 
it over  its  line  from  Richmond  to  Burlington, 
N.  C,  without  giving  said  car  and  the  stock 
contained  therein  reasonable  and  proper  at- 
tention while  in  transit,  and  he  further  al- 
leges tliat,  on  account  of  such  negligence  and 
want  of  care,  three  valuable  horses  loaded  on 
said  car  died  soon  after  their  arrival  at  the 
point  of  destination,  and  plaintiff  was  put 
to  great  cost  and  unnecessary  expense  on  ac- 
count of  said  negligence  in  treating,  caring 
for,  and  curing  the  other  horses  and  mules 
before  they  could  be  put  in  a  condition  to  be 
placed  upon  the  market  The  particular  facts 
were  thes^  On  January  20,  1909,  the  de- 
fendant company  received  from  the  Rich- 
mond, Fredericksburg  &  Potomac  Railroad 
Company  a  car,  as  described  in  the  com- 
plaint, loaded  with  21  horses  and  3  mules  for 
shipment  to  Burlington,  N.  C,  as  the  prop- 
erty of  the  plaintiff.  All  of  said  horses  were 
in  good  condition  when  they  were  loaded  at 
Richmond,  Va.,  and  the  plaintiff  paid  to  the 
defendant  company  at  Burlington,  N.  C,  the 
full  freight  charges  required  of  liim  for  the 
shipment  from  the  very  place  of  making  the 
purchase  of  the  horses  and  mules  to  Burling- 
ton, N.  C.  The  defendant  company  received 
said  shipment  in  an  old  stock  car  that  had 
been  worked  over  so  as  to  be  suitable  for  the 
shipment  of  shelled  com.   The  sides  and  ends 


and  all  ventilating  windows  and  doors  were 
closed  up  tightly  with  slats  and  made  prac- 
tically air-tight,  absolutely  unfit,  even  in  the 
coldest  season  of  the  year,  for  the  shipment 
of  live  stock.  The  defendant  company  knew 
live  stock  was  on  this  car,  and  without  in- 
specting the  car,  and  without  attending  to 
it  while  in  transit,  by  removing  a  few  of  the 
slats  so  as  to  give  proper  ventilation,  it  un- 
dertook to  convey,  and  did  convey,  said  horses 
and  mules  in  this  car  from  Richmond,  Va., 
to  Burlington,  N.  C,  and  while  said  car  was 
in  transit  between  these  two  points  the  de- 
fendant company  failed  and  neglected  to  give 
said  live  stock  any  attention  at  all,  the  car 
being  in  its  sole  possession  and  control;  that 
by  reason  of  said  negligence  and  want  of  care 
while  in  transit  the  stock  arrived  at  Burl- 
ington, N.  C,  in  a  suffocated  and  smothered 
condition;  that  this  proceeded  from  the  want 
of  care  in  not  giving  said  horses  and  mules 
proper  ventilation  or  sufficient  breathing  con- 
ditions; that  with  the  slightest  care^  and 
with  little  expense,  a  few  slats  might  have 
been  removed,  and  the  stock  could  have  been 
safely  delivered.  As  the  proximate  result  of 
defendant's  alleged  negligence,  plaintiff  lost 
three  of  the  horses,  for  which  he  had  Just 
paid  $175  each,  and  sustained  other  damages, 
as  above  set  forth.  The  Jury  returned  the 
following  verdict: 

*'(1)  Was  plaintiff's  stock  injured  by  the 
negligence  of  the  defendant  company,  as  al- 
leged in  the  complaint?    Answer:    Yes. 

**(2)  If  so,  what  amount  of  damages  did 
plaintiff  sustain  on  account  of  said  negli- 
gence and  injury?    Answer:  Yes;   fi75. 

"(3)  Did  the  defendant  at  the  time  of  the 
delivery  of  the  stock  have  actual  notice  of 
the  damaged  condition  of  said  stock?  An- 
swer: Yes." 

Judgment  was  entered  on  the  rerdict,  and 
defendant  appealed. 

Parker  &  Parker,  of  Graham,  for  appellant 
W.  H.  Carroll,  of  Burlington,  for  appellee. 

WALKER,  J.  (after  stating  the  fttcts  as 
above).  This  cause  was  before  us  at  a  forrn^ 
term,  and  is  reported  in  166  N.  O.  451,  72  S. 
E.  485.  The  case  as  now  presented  to  us  is 
not  substantially  different  from  the  one  which 
was  here  on  the  first  appeal,  though  the 
f^cts  have  been  more  fully  developed.  The 
defendant  argues,  because  the  car,  in  the 
same  condition  as  when  it  arrived  at  Burl- 
ington, was  received  by  it  from  a  connecting 
carrier  at  Richmond,  Va.,  in  the  course  of 
transit  from  the  initial  point  to  Its  destina- 
tion at  Burlington,  N.  C,  that  it  was  relieved 
of  any  duty  of  care,  and  exempted  from  any 
liability  for  failure  to  exercise  proper  super- 
vision of  the  car,  and  care  for  the  horses 
and  mules  contained  therein,  and  was  not  re- 
quired to  make  inspection  of  the  car  to  see 
if  it  was  in  prot)or  condition  for  the  reason- 
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able  comfort  and  well-being  of  the  animals, 
because,  as  it  alleges,  the  original  shipper 
was  under  obligation,  by  special  agreement, 
to  examine  the  car  and  pass  upon  its  suit- 
ability for  the  transportation,  and  to  accept 
it  as  sufficient,  or  reject  it  as  insufficient  for 
that  purpose,  and  that  defendant  was  not  to 
be  liable  for  any  damages  sustained  by  in- 
juries to  the  stock,  due  "to  the  insufficiency 
or  defective  condition  of  the  body  of  said 
car."  It  also  defends  upon  the  ground  that 
plaintiff  was  required  by  the  contract  of  ship- 
ment, as  shown  in  the  bill  of  lading,  to  give 
notice  of  his  claim  for  loss  or  damage  with- 
in flye  days  after  the  stock  was  removed  from 
the  car.  There  is  also  a  stipulation  exempt- 
ing the  carrier  from  damages  caused  by  in- 
juries to  the  stock  from  suffocation  or  from 
almost  any  other  Imaginable  cause. 

[1]  We  do  not  think  these  special  clauses 
of  exemption  from  liability  for  its  own  negli- 
gence, however  gross  or  inexcusable  it  may  be, 
can  have  the  effect  in  law  of  relieving  the  car- 
rier from  the  exercise  of  due  and  proper  care 
while  the  animals  were  being  transported  over 
its  line,  for  while  a  common  carrier,  may  un- 
der certain  well-defined  circumstances,  relieve 
itself  by  contract  from  its  common-law  liabil- 
ity, it  cannot  so  relieve  itself  from  responsi- 
bility for  its  own  negligence,  which  has  prox- 
imately caused  an  injury  or  loss  to  the  ship- 
per. It  is  said  in  6  Cyc.  p.  441:  **A  general 
stipulation  that  the  shipper  has  examined 
the  car  in  which  the  stock  is  shipped  and  ac- 
cepts it  as  suitable  and  sufficient  will  not  es- 
top him  from  recovering  f6r  Injuries  due  to 
a  defective  car,  inasmuch  as  the  carrier  can- 
not limit  his  common-law  liability  so  as  to 
exempt  himself  from  the  consequences  of  his 
own  negligence."  The  case  of  Railroad  v. 
Dies,  91  Tenn.  177,  18  S.  W.  266,  80  Am.  St. 
Rep.  871,  is  cited  in  support  of  the  text,  and 
that  case  decided  that  "a  common  carrier  Is 
not  protected  against  liability  for  loss  of 
goods  resulting  from  defects  in  car,  the  ex- 
istence of  which  affords  evidence  of  negli- 
gence, by  a  stipulation  in  the  bill  of  lading 
accepted  by  the  shipper,  to  the  effect  that  he 
had  examined  the  car  for  himself,  and  found 
it  in  good  order,  and  accepted  it  as  'suitable 
and  sufficient'  for  the  purpose  of  his  ship- 
ment." The  court  went  further  in  that  case, 
and  held  that  a  common  carrier  is  liable  for 
loss  of  goods  resulting  from  defects  in  a  car 
used  for  transportation,  the  existence  of 
which  Imply  negligence,  although  the  car  be- 
longed to  another,  and  was  procured  by  the 
carrier  for  the  particular  shipment  at  the 
special  request  of  the  shipper,  upon  his  pay- 
ing the  additional  exi)ense,  and  the  shipment 
was  made  in  its  then  condition;-  the  car  be- 
ing of  a  kind  acceptable  to  the  carrier,  and 
commonly  used  in  making  like  shipments. 

[21  The  carrier  cannot  escape  liability  by 
carrying  the  freight  in  a  car  furnished  or  own- 
ed by  another  company.  With  respect  to  the 
shipment  and  the  special  car  it  is  still  a  com- 


mon carrier,  and  It  is  a  matter  of  no  Im- 
portance who  owned  or  fumlsdied  or  paid  for 
the  particular  car  into  which  the  stock  had 
been  loaded.  Railroad  v.  Dies,  supra;  Penn- 
sylvania Co.  V.  Roy,  102  U.  S.  452,  26  L.  Ed. 
141;  Railroad  v.  Katzenberger,  16  Lea 
(Tenn.)  380,  1  S.  W.  44,  57  Am.  Rep.  232. 
In  Railway  v.  Silegman  (Tex.  Civ.  App.)  23 
S.  W.  298,  it  was  held  that  a  stipulation  in 
a  bill  of  lading,  that  a  shipper  accepts  the 
cars  furnished  cannot  prevent  his  showing 
that  they  were  not  suitable,  as  this  would  be 
an  attempt  to  limit  the  carrier's  duty.  As 
to  the  duty  of  the  carrier  in  the  shipment  of 
stocl^  see  6  Cyc  437  et  seq.  It  would  be  un- 
just and  unreasonable  for  a  carrier  thus  to 
be  relieved  of  liability,  when  he  has  charge 
and  control  of  the  train  of  which  the  particu- 
lar car  is  a  part,  and  when  the  animals  have 
been  entrusted  to  his  care  for  safe  transpor- 
tation and  delivery  to  the  consignee.  If, 
during  the  Journey,  the  stock  require  special 
care  and  attention,  especially  where  the  con- 
tingency has  arisen  from  a  defective  car,  the 
carrier  should  put  himself  in  the  place  of 
the  owner,  and  bestow  that  degree  of  care 
upon  them  which  the  situation  would  rea- 
sonably suggest  as  proper  under  the  circum- 
stances. 2  Hutchinson  on  Carriers  (1906) 
§  646  (324),  and  page  712.  We  held  in  Hinkle 
V.  RaUway,  126  N.  C.  932;  36  S.  E.  348,  78 
Am.  St  Rep.  685,  approving  the  rule  as 
stated  in  Greenleaf  on  Evidence  (14th  Ed.)  | 
219,  that,  *'if  the  acceptance  was  special,  the 
burden  of  proof  is  still  on  the  carrier  to  show, 
not  only  that  the  cause  of  loss  was  within 
the  terms  of  the  exception,  but  also  that 
there  was  on  his  part  no  negligence  or  want 
of  due  care."  Smith  v.  Railroad,  64  N.  C. 
235;  Parker  v.  Railroad,  133  N.  a  836,  45 
S.  E.  658,  63  L.  R.  A.  827;  Gardner  v.  RaU- 
road,  127  N.  0.  293,  87  S.  E.  328;  String- 
field  V.  Railroad,  152  N.  a  125,  67  S.  E.  338. 
We  have  held  that,  there  is  a  duty  resting 
upon  the  carrier  to  reasonably  inspect  cars 
received  from  connecting  carriers  to  be  op- 
erated over  its  road.  Leak  v.  Railroad,  124 
N.  C.  455,  32  S.  E.  884. 

[3]  We  now  hold,  therefore,  that  the  claus- 
es of  the  contract,  by  which  it  is  attempted 
to  relieve  the  carrier  of  liability  for  negli- 
gence, are  unreasonable,  and  cannot  be  up- 
held, so  far  as  this  particular  shipment  is 
concerned.  The  horses  and  mules  were  in 
good  condition  when  delivered  to  defendant 
for  transportation  over  its  line,  and,  when 
they  were  unloaded  at  Burlington,  it  appears 
that  they  had  be&i  ''smothered  and  suffocat- 
ed" in  the  close  car  for  the  want  of  any 
ventilation,  that  they  were  drenched  with 
perspiration*  and  so  greatly  weakened  and 
debilitated  that  they  had  to  be  steadied  while 
being  removed  from  the  car,  in  order  to  pre- 
vent their  falling  from  sheer  lack  of  sufficient 
strength  to  stand  on  their  feet.  Some  were 
''out  of  breath."  The  description  of  the  con- 
dition of  these  animals  when  they  were  tak- 
en from  the  car  is  so  shocking  that  we  won- 
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der  why  the  ordinary  dictates  of  humanity 
did  not  induce  a  different  course  on  the  part 
of  the  carrier,  without  regard  to  the  question 
of  legal  duty.  It  is  a  plain  case  of  negli- 
gence, for  which  the  defendant  is  liable  to 
plaintiff  in  damages.  The  law  in  regard  to 
the  duties  and  liabilitieB  of  a  carrier  in  the 
receipt,  transportation,  and  delivery  of  goods 
Is  so  fully  and  clearly  discussed  by  Justice 
Ashe  in  Gapehart  v.  Railroad,  81  N.  0.  438, 
31  Am.  Rep.  505,  and  the  decision  applies 
so  peculiarly  and  closely  to  the  facts  of  this 
case,  that  we  may  well  rest  our  conclusion 
upon  what  is  therein  said  by  him,  and  unani- 
mously approved  by  the  court  of  which  he 
was  such  a  learned  and  distinguished  mem- 
ber, noted  for  his  singularly  clear  and  force- 
ful statement  of  legal  principles  in  their  ap- 
plication to  the  case  at  hand.  After  observ- 
ing that  special  agreements  or  clauses  in  bills 
of  lading  exempting  carriers  from  losses  by 
fire  and  for  loss  or  damage  to  the  shipper's 
employes,  or  those  imposng  the  risks  of 
transportation  upon  the  shipper,  though  gen- 
eral and  broad  in  their  terms  and  literally 
sufiident  to  embrace  every  description  of  risk 
incident  to  the  journey,  must  have  a  fair 
and  reasonable  construction  and  be  restrict- 
ed within  Just  and  proper  limits,  so  that 
they  may  not  be  regarded  as  stipulating  for 
exemption  for  willful  misconduct,  gross  neg- 
ligence, or  even  a  want  of  ordinary  care,  ap- 
proving what  is  decided  in  Navigation  Co.  v. 
Bank,  6  How.  (U.  S.)  344,  12  L.  Ed.  465, 
from  which  is  taken  the  following  statement: 
"Although  he  (the  carrier)  was  allowed  to 
exempt  himself  from  losses  arising  out  of 
the  events  and  accidents  against  which  he 
was  a  sort  of  insurer,  yet,  as  he  had  under- 
taken to  carry  the  goods  from  one  place  to 
another,  he  was  deemed  to  have  incurred  the 
same  degree  of  responsibility  as  that  which 
attaches  to  a  private  person  engaged  casual- 
ly in  the  like  occupation,  and  was  therefore 
bound  to  use  ordinary  care  in  the  custody  of 
the  goods  and  their  delivery."  After  com- 
menting upon  the  stipulation  as  to  exemption 
from  loss  by  fire,  the  requirement  as  to  30 
days'  notice  by  the  shipper  of  his  claim  for 
damages,  and  other  special  exceptions  and 
exculpatory  clauses  in  bills  of  lading,  Justice 
Ashe  refers  to  Smith  v.  Railroad,  64  N.  G. 
235,  and  expressly  approves  the  principle  as 
thus  stated  in  that  case:  *' Although  a  com- 
mon carrier  cannot,  by  a  general  notice  to 
such  effect,  free  itself  from  all  liability  for 
property  by  it  transported,  yet  by  notice 
brought  to  the  knowledge  of  the  owner  It 
may  reasonably  qualify  its  liability  as  com- 
mon carrier,  and  in  such  case  it  will  remain 
liable  for  want  of  ordinary  care,  L  e.,  negli- 
gence— "citing  Glenn  v.  Railroad,  63  N.  G. 
510,  Wyld  V.  Pinkf ord,  8  Mees.  &  Welsly,  443, 
Bodenham  v.  Bennett,  4  Price,  31,  Blrkett  t. 
Wlllan,  2  Bam  &  Aid.  356,  Bank  v.  Express 
Cb.,  OS  U.  S.  174,  23  L.  Ed.  872.  Railroad  v. 
Baldauf,  16  Pa.  67,  55  Am.  Dec  481,  and  nu- 
merous other  cases. 


[4]  The  case  of  Gapehart  t.  RaUroad 
sums  up  the  law  as  follows:  "(1)  That  a 
common  carrier,  being  an  insurer  against 
all  losses  and  damages,  except  those  occur- 
ring from  the  act  of  God  or  the  public 
enemy,  may  t>y  special  notice  brought  to 
the  knowledge  of  the  owner  of  goods  deliv- 
ered for  transportation,  or  by  contract,  re- 
strict his  liability  as  an  insurer,  where  there 
is  no  negligence  on  his  part  (2)  That  he  can- 
not by  contract  even  limit  his  responsibility 
for  loss  or  damage  resulting  from  his  want 
of  the  due  exercise  of  ordinary  care."  "And 
now  that  railways  have  become  so  numerous, 
and  as  carriers  have  absorbed  so  much  of 
that  class  of  business  which  is  so  important 
to  our  increasing  commerce  and  the  more 
frequent  intercourse  of  our  people,  to  hold 
a  different  doctrine  would  lead  to  the  aboli- 
tion of  those  safeguards  of  life  and  property, 
which  public  policy  demands  shall  be  pre- 
served and  protected."  Selby  v.  Railroad* 
113  N.  O.  688,  18  &  E.  88,  87  Am.  St  Rep. 
635;  Whitehead  v.  RaUroad,  87  N.  G.  255. 
In  the  cases  above  mentioned,  the  courts  were 
not  considering  the  question  of  limiting  the 
amount  of  recovery  by  fixing  in  advance,  not 
arbitrarily,  but  by  reasonable  agreement, 
the  value  of  stock  per  head,  or  the  value  of 
other  kinds  of  jproperty,  and  were  merely 
referring  to  the  liability  of  the  carrier  for 
any  loss  resulting  from  negligence  on  his 
part  Everett  v.  RaUroad,  138  N.  0.  68,  60  S. 
E.  557,  1  L.  R.  A.  (N.  S.)  085. 

[SI  The  question  as  to  the  validity  of  the 
clause  restricting  the  recovery  to  the  agreed 
value  per  head  of  the  stock,  which  was  $100 
each,  does  not  arise  in  this  case,  as  the 
Jury  were  instructed  to  allow  only  that 
amount,  and  plaintiff  did  not  appeal.  The 
point  as  to  the  five  days'  notice  of  the  plain- 
tiff's claim  is  eliminated  by  the  finding  of 
the  jury,  under  proper  instructions  from  the 
court,  that  defendant  by  Its  duly  authorized 
freight  agent  had  actual  notice  of  the  condi- 
tion of  the  horses  and  mules,  and  of  the 
plaintUTs  claim.  This  finding  was  made, 
under  a  charge  from  the  court,  in  exact  ac- 
cordance with  our  decision  upon  that  ques- 
tion when  the  case  was  here  before.  There 
was  not  only  evidence,  but  strong  evidence, 
to  warrant  the  finding,  as  the  agent  of  the 
defendant  was  standing  by  and  within  8  or 
10  feet,  when  the  stock  was  being  imloaded, 
and  viewing,  if  not  superintending,  the  work 
of  discharging  the  freight  Kime  r.  RaUway, 
156  N.  G.  451,  72  S.  B.  485;  Id.,  153  N.  a 
308,  69  S.  E.  264.  The  validity  of  the  clause 
as  to  five  days'  notice  of  the  shipper's  claim 
for  loss  is  not,  therefore,  involved  in  this  ap- 
peal. 

There  are  other  exceptions,  but  they  are 
substantially  covered  by  what  we  have  said 
in  regard  to  those  discussed  by  us  and  select- 
ed as  the  principal  ones  in  the  case.  None 
of  the  exceptions  have  impressed  us  as  being 
meritorious. 

No  error. 
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(Supreme  Coart  of  North  Carolina.    Nov.  20, 

1912.) 

1.  Cabxiebs  (I  S8*)— Bill  or  Lading. 

The  bill  of  lading  establishes  a  contract- 
ual relation  between  the  railroad  company 
and  shipper,  by  which  the  carrier  agrees  for 
a  consideration  to  transport  and  deliver  the 
freight. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent.  Dig.  S§  131.  165-167;    Dec.  Dig.  i  63.*1 

2.  AcnON       (I      27*)— COWTRACfT      OB      TOBl^ 

Fbbiout— Delivebt. 

In  addition  to  the  contractual  duty  im- 
posed by  the  bill  of  lading,  the  law  imposes 
upon  a  carrier  the  duty  of  carrying  safely 
and  deliyerin^  within  a  reasonable  time,  a 
breach  of  which  i«  a  tort. 

[Ed.  Note.— For  other  cases,  see  Action. 
Cent.  Dig.  §1  160-196;   Dec.  Dig.  i  27.*] 

8.  NBOLZOBNCB    (I   1*)— BLBHSNTS. 

The  elements  involved  in  a  cause  of  ac- 
tion for  negligence  are  the  existence  of  a  duty 
to  protect  plaintiff  from  injury,  failure  to 
perform  such  duty,  and  resulting  injury. 

[Ed.  Note.— For  other  casea,  see  NegUgeiica» 
Cent  Dig.  I  1;  Dec  Dig.  |  1.* 

For  other  definitions,  see  Words  and 
Phrases,  voL  5,  pp.  4743-4763;  vol.  8,  pp.  7729- 
7731.] 

4b  Cabbiebs     (t    150*)— Exemptions    aom 

LiABiLiTT— Negligence. 

A  common  carrier  cannot  exempt  Itself 
kj  contract  from  partial  or  complete  liability 
for  damage  from  its   negligence. 

lEd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  654-659;    Dec  Dig.  |  150.*] 

fk  COUBTB     (S     489*)— BSiCLUSlVB     JUBISDIO- 
nON— INTEB8TATE    COMMEBCE. 

Where  Congresa  has  legislated  with  re- 
spect to  a  matter  on  which  it  is  authorised 
to  legislate,  such  as  interstate  commerce,  its 
power  aa  to  such  matter  is  exclusive,  and 
the  state  courts  have  no  jurisdiction  thereof. 
[Ed.  Note.— For  other  cases,  see  Courts^ 
Cent  Dig.  ||  1324-1341,  1872-1874;  Dec 
Dig.  i  4&.«] 

6.  Statutes  (|  158*)— Implied  Befbal.    • 

Implied  repeals  of  statutes  are  not  fav* 
ored. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  228;    Dec  Dig.  |  158.*] 

7.  Statutes     (|    239*)— Constbuction- Re- 
peal-Common  Law. 

A  statute  will  not  be  construed  as  taking 
away  a  common-law  right,  unless  the  right  is 
so  repugnant  to  the  existence  of  the  statute 
that  to  construe  the  statute,  leaving  it  exist- 
ing,  would  render  it  inoperative. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  f  320;    Dec  Dig.  f  239.*] 

QL   COMMEBCE       (I      10*) -'INTEBSTATS      COM- 
MEBCE. 

The  control  given  to  the  Interstate  Com* 
merce  Commission  over  interstate  commerce 
does  not  deprive  the  state  of  the  right  to  en- 
force laws  incidentally  affecting  commerce,  in 
the  absence  of  action  by  Congress  or  the  Com- 
mission as  to  the  particular  matter. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  I  8:    Dec  Dig.  |  10.*] 

9.  Cabbiebs     (f    158*)  —  Exemptions    fbom 

LlABITJTY— VALUATION    CLAUSE. 

A  clause  in  a  bill  of  lading  fixing  the 
value  of  the  goods  shipped  will  not  relieve  the 


carrier  from  liability  for  the  full  value  of  the 
goods  if  they  are  destroyed  by  its  negligence. 
[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  |S  063-6^,  69^703^,  708-710,  718, 
718%;    Dec  Dig.  |  158.*] 

10.  CouBTB  (f  872*)— RuuB  OF  Decisions. 

The  United  States  Supreme  Court  fol- 
lows the  decisions  of  the  state  courts  in  de« 
termining  whether  an  interstate  carrier  may 
relieve  itself  from  liability  for  negligence  by 
a  valuation  clause  if  the  case  ortgUiated  in 
the  state  courta. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent.  Dig.  §{  977-979;    Dec  IMg.  f  372.*] 

11.  COMMEBCE       ((      61*)— INTKBSTATE      COM- 
MERCE —  Kboulation    bt    Conqbebs  —  Er- 

FECT. 

The  interstate  commerce  act  (Act  Feb. 
4,  1887,  c  104.  24  SUt  379  [U.  S.  Comp.  St 
1001,  p.  3154])  would  not  prevent  enforce- 
ment of  a  railroad  company's  liability  for 
the  foil  value  of  goods  damaged  in  interstate 
carriase  notwithstanding  that  the  bill  of  lad- 
ing valued  the  property;  the  act  not  purport- 
ing to  relieve  against  the  effect  of  a  carrier's 
negligence. 

[ESd.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  (f  81-84,  89;   Dec  Dig.  i  eL*] 

12.  COMMEBCE       (I      61*)— InTEBSTATE      CoM* 

MEBCE— Regulation  bt  Stats. 

Act  June  29,  1906^  c  8691,  I  7,  84  Stat. 
593  (U.  S.  Comp.  St  Supp.  i9u7,  p.  909), 
provides  that  any  common  carrier  receiving 
property  for  interstate  transportation  shall 
issue  a  bill  of  ladins  and  be  liabls  to  the  law- 
ful holder  thereof  for  any  damage  caused  by 
any  carrier,  and  no  contract  or  regulation  shall 
exempt  such  carrier  from  such  liability,  and 
nothing  herein  shall  deprive  the  holder  of  the 
bill  of  lading  of  any  right  of  action  under  ex- 
isting laws.  Beld  that  even  if  Consress  had 
legislated  on  the  question  of  the  right  of  a 
carrier  to  exempt  itself  from  liability  for  neg- 
ligence, a  right  of  action  for  damages  for  the 
full  value  of  the  freight  injured,  notwithstand- 
ing a  valuation  clause  in  the  bill  of  ladingt 
could  be  enforced  in  the  state  courts,  hav- 
ing been  reserved  by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  U  81-84,  89;    Dec  Dig.  %  61.*] 

Brown  and  Walker,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Wake  Coun- 
ty; Cline,  Judge. 

Action  by  the  J.  M.  Pace  Male  Company 
against  the  Seaboard  Air  line  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

This  action  was  originally  brought  by  the 
plaintiir  against  the  Seaboard  Air  Line  Bail- 
way  and  the  Louisville  &  Nashville  Railroad 
Company  to  recover  $310  for  the  death  of 
a  mule  alleged  to  have  been  caused  by  the 
negligence  of  the  defendants  in  the  course 
of  transportation  from  East  St  Louis,  111., 
to  Raleigh,  N.  C.  The  mule  in  question  was 
one  of  a  car  load  of  26  shipped  by  the  Mai- 
well-Crouch  Mule  Company  to  the  plaintiff 
company  on  March  3,  1911.  The  mules  ar- 
rived at  Raleigh  March  8,  1911.  The  injury 
to  the  mule  was  apparent  when  he  was  un- 
loaded, and  he  was  sent  to  the  stable  of  a 
veterinary  surgeon  by  the  defendant's  agent 
A  few  days  after  being  sent  to  the  stable 
the  mule  died. 


Vor  other  eu«i  see  same  topic  and  section  NUMBBR  In  Dec  Dig.  4  Am.  Dig.  Key-No.  Series  4  Rep'r  Indexes 
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At  the  trial  the  court  instructed  tbe  Jury 
tbat  there  was  no  evidence  of  negligence  on 
the  part  of  the  Louisville  &  Nashville  Rail- 
road Company,  and  the  verdict  rendered 
placed  the  responsibility  for  the  mule's 
death  entirely  on  the  Seaboard  Air  Line 
Railway. 

The  defendant  pleaded  the  provisions  of 
the  act  to  regulate  commerce,  as  amended, 
as  restricting  the  plaintlflTs  right  to  recov- 
er more  than  $100  for  the  death  of  this 
mule,  and  offered  In  evidence  tariffs  and 
classifications  on  file  with  the  Interstate 
Commerce  Commission,  from  which  it  ap- 
peared that  the  rate  charged  and  the  valua- 
tion fixed  in  the  contract  upon  which  this 
shipment  moved  are  in  accordance  with  the 
published  tariff  rate.  The  defendants  also 
pleaded  the  provisions  of  the  contract  of 
shipment,  fixing  the  value  of  the  mule  at 
$100,  as  a  bar  to  plaintiff's  right  to  recover 
more  than  that  amount  under  the  law  as 
declared  by  the  Supreme  Court  of  North 
Carolina.  The  contract  recited  a  rate  of 
$170  per  car,  and  contained  this  provision: 
'^Should  damage  occur  for  which  the  said 
carrier  may  be  liable,  the  value  at  the  place 
and  date  of  shipment  shall  govern  the  set- 
tlement, in  which  the  amount  claimed  shall 
not  exceed  *  *  *  for  a  horse  or  mule 
$100  •  •  •  which  amounts  It  is  agreed 
are  as  much  as  such  animals  as  are  herein 
agreed  to  be  transported  are  worth."  The 
defendant  also  offered  evidence  tending  to 
prove  that  the  rate  on  horses  and  mules 
from  National  Stockyards,  111.,  to  Raleigh, 
N.  C,  via  Louisville  &  Nashville  Railroad 
Company  and  Seaboard  Air  Line  is  $170 
per  standard  car,  plus  $1  bed  charges  and 
feed  charges  en  route;  when  regular  live 
stock  contract  is  executed,  which  limits  lia- 
bility of  carrier,  not  to  exceed  $100  per 
animal  in  case  of  loss  or  damage.  In  case 
the  shipper  desires  not  to  accept  contract 
limiting  liability,  he  can  increase  the  valu- 
ation of  the  animals,  but  for  every  increase 
of  100  per  cent  or  fraction  thereof  in  the 
value  of  his  animals  the  freight  rate  is  in- 
creased 20  per  cent  more  on  the  car. 

The  Jury  returned  the  following  verdict: 

'*(!)  Was  plaintiff's  mule  injured  by  the 
negligence  of  the  defendant  Louisville  & 
Nashville  Railroad  Company,  as  alleged  in 
the  complaint?    Answer:  No. 

"(2)  Was  plaintiff's  mule  injured  by  the 
negligence  of  the  defendant  Seaboard  Air 
Line  Railway,  as  alleged  in  the  complaint? 
Answer:  Yes. 

"(3)  Did  the  plaintiff  comply  with  the 
contract  of  shipment  as  to  the  giving  of 
notice  to  the  railroad  company  (Seaboard) 
as  to  his  claim  for  damages?    Answer:  Yes. 

"(4)  What  damages,  if  any.  Is  plaintiff  en- 
titled to  recover?    Answer:  $285." 

His  honor,  being  of  opinion  that  the 
clause  in  the  bill  of  lading  limiting  the 
value  to  $100  did  not  prevent  the  recovery 
of  the  damages  sustained  by  negligence,  and 


that  to  permit  such  a  recovery  did  not  In- 
terfere with  the  act  to  regulate  interstate 
commerce,  rendered  Judgment  in  favor  of 
the  plaintiff  for  $285,  and  costs,  and  the 
defendant  excepted  and  appealed. 

Murray  Allen,  of  Raleigh,  for  appellant 
S.  Brown  Shepherd,  of  Raleigh,  for  appellee. 

ALLEN,  J.  [1]  The  execution  of  a  bUl  of 
lading  by  a  railroad  company  establishes  a 
contractual  relationship  between  It  and  the 
shipper,  the  carrier  agreeing,  for  a  consider- 
ation, to  transport  and  to  deliver,  and  the 
8hipi>er  agreeing  to  pay  the  confederation. 
This  is  the  contract  4  Elliott  on  Rail- 
roads, I  1415. 

[2]  In  addition  to  the  obligations  contain- 
ed in  the  contract,  the  law  imposes  upon 
the  company  other  obligations  and  duties, 
and  Justifies  its  right  to  do  so  because  the 
company  is  a  creation  of  the  law,  enjoys 
a  virtual  monopoly  of  the  carriage  of  freight 
within  a  certain  distance,  and  exercises  the 
right  of  eminent  domain,  which  can  only  be 
conferred  in  consideration  of  public  serv- 
ice. Branch  v.  Railroad,  77  N.  O.  849.  "He 
[the  common  carrier]  exercises  a  public  em- 
ployment- and  has  duties  to  the  public  to 
perform."  York  Co.  v.  Railroad,  70  U.  S. 
(3  Wall.)  112,  18  L.  Ed.  170.  ''Property  does 
become  clothed  with  a  public  interest  when 
used  in  a  numner  to  make  it  of  public  con- 
sequence and  affect-  the  public  at  large. 
When,  therefore,  one  devotes  his  property 
to  a  us6  in  which  the  public  has  an  inter- 
est, he,  in  effect,  grants  to  the  public  an 
interest  in  that  use,  and  must  submit  to  be 
controlled  by  the  public  for  the  common 
good,  to  the  extent  of  the  interest  he  has 
thus  created."  Munn  v.  Illinois,  94  U.  S. 
113,  24  L.  Ed.  77.  ''Railroads  are  common 
carriers  and  owe  duties  to  the  public^"  Joy 
V.  Railroad,  138  U.  S.  51,  11  Sup.  Ct  258, 
34  L.  Ed.  843.  These  duties  of  the  common 
carrier,  as  such,  do  not  rest  upon  contract, 
but  are  imposed  by  law  (4  Elliott  on  Rail- 
roads, I  1454),  and  exist  independently  of 
contract,  having  their  foundation  in  the  pol- 
icy of  the  law  (Merritt  v.  Earle,  29  N.  Y. 
122,  86  Am.  Dec  292).  Among  these  duties 
Imposed  by  law,  independent  of  contract 
are  to  carry  safely  and  to  deliver  within  a 
reasonable  time,  and  a  breach  thereof  is  a 
tort  Peanut  Co.  v.  Railroad,  155  N.  a 
150,  164,  71  Sw  E.  71.  In  Robinson  v. 
Threadglll,  35  N.  C.  41,  and  in  Bond  v.  HU- 
ton,  44  N.  O.  308,  59  Am.  Dec.  552,  Nash, 
Chief  Justice,  says:  ""Where  the  law,  from 
a  given  statement  of  facts,  raises  an  obli- 
gation to  do  a  particular  act  and  there  is 
a  breach  of  that  obligation,  and  a  conse- 
quential damage,  an  action  on  the  case 
founded  on  the  tort  is  proper.^  In  William- 
son V.  Dickens,  27  N.  C  265,  although  the 
plaintiff  could  have  sued  in  contract  he 
was  allowed  to  sue  in  tort  and  thereby 
avoid  the  defense  of  a  discharge  in  bank- 
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ruptcy.  These  cases  are  approved  In  Solo- 
mon V.  Bates,  118  N.  C.  315,  24  S.  E.  478, 
54  Am.  St  Rep.  725,  and  the  principle  was 
approved  by  the  Supreme  Court  of  the  Unit- 
ed States  In  Guardian  T.  &  D.  Co.  v.  Fisher, 
202  U.  S.  57,  26  Sup.  Ct.  186,  50  L.  Ed.  367, 
where  the  court  says:  "Doubtless  in  the 
same  transaction  there  may  be  negligence 
and  breach  of  contract  If  a  railroad  com- 
pany contract  to  carry  a  passenger,  there  is 
an  implied  obligation  that  he  will  be  car- 
ried with  reasonable  care  for  his  safety.  A 
failure  to  exercise  such  care,  resulting  In 
injury  to  the  passenger,  gives  rise  to  an  ac- 
tion ex  contractu  for  breach  of  the  con- 
tract or  as  well  to  an  action  for  the  dam- 
ages on  account  of  the  negligence — an  action 
sounding  in  tort'* 

[3]  These  authorities  and  many  others,  not 
only  hold  that  an  action  in  tort  may  be  main- 
tained for  breach  of  duty,  resulting  in  dam- 
age, although  the  duty  is  imposed  because 
of  the  relationship  created  by  contract,  but 
they  go  further  and  classify  the  action  as 
one  to  recover  damages  for  negligence.  "In 
every  case  involving  negligence  there  are 
necessarily  three  elements  essential  to  Its 
existence:  (1)  The  existence  of  a  duty  on 
the  part  of  defendant  to  protect  plaintiff 
from  the  Injury ;  (2)  failure  of  defendant  to 
perform  that  duty ;  and  (3)  injury  to  plaintiff 
from  such  failure  of  defendant"  29  Cyc. 
419. 

If  these  views  are  sound,  we  come  to  the 
consideration  of  the  question  of  the  right 
of  the  common  carrier  to  limit  its  liability 
by  contract  Prior  to  1776  the  common  car- 
rier was  an  insurer,  and  liable  for  losses 
occasioned  by  all  causes,  except  the  act  of 
God  and  the  King's  enemies,  and  without 
power  to  limit  its  responsibility  (Fish  v. 
Chapman,  2  Ga.  349,  46  Am.  Dec  393),  but 
this  rule  has  been  modified  to  the  extent  that 
the  extraordinary  liability  as  an  Insurer  may 
be  limited  (5  Eng.  Rul.  Cases,  346,  note). 
The  courts  have  not,  however,  gone  further, 
and  permitted  the  carrier  to  absolve  itself 
from  the  consequences  of  its  own  negligence. 
Moulton  v.  Railway.  31  Minn.  85,  16  N.  W. 
497,  47  Am.  Rep.  781 ;  Railway  v.  Wynne,  88 
Tenn.  320,  14  S.  W.  311 ;  Hudson  v.  Railroad, 
92  Iowa,  231,  60  N.  W.  608,  54  Am.  St  Rep. 
650;  RaUway  v.  Hall,  124  Ga.  322,  52  S. 
E.  679,  4  L.  R.  A.  (N.  S.)  898,  110  Am.  St 
Rep.  170,  4  Ann.  Cas.  128;  Express  Co.  t. 
Backman,  28  Ohio  St  156 ;  Railway  v.  Lock- 
wood,  84  U.  S.  (17  Wall.)  357,  21  L.  Ed. 
627;  Railway  v.  Solan,  169  U.  S.  135,  18 
Sup.  Ct  289,  42  Ll  Ed.  688;  Calderon  v. 
Steamship  Co.,  170  U.  S.  272,  18  Sup.  Ct 
588,  42  L.  Ed.  1033.  The  consensus  of  opin- 
ion on  this  question  is  stated  in  6  Cyc.  385 
and  388,  as  follows:  "While  considerations 
of  public  policy  have  been  potent  in  deter- 
mining the  courts  to  recognize  a  rule  of  li- 
ability in  the  case  of  common  carriers  much 
stricter  than  that  recognized  as  applying  in 


I  the  case  of  ordinary  bailees,  the  courts  have 
not  thought  it  necessary  to  deny  the  parties 
to  a  contract  of  carriage  the  right  to  exoner- 
ate the  carrier  from  his  extraordinary  li- 
ability, and  the  general  proposition  has  been 
almost  universally  recognized  that  by  special 
agreement,  or  by  notice  to  the  shipper  ac- 
quiesced in  by  him,  the  common  carrier  may 
limit  his  liability  to  that  of  a  private  carrier. 
It  is  therefore  stated  as  a  general  proposi- 
tion in  many  cases  that  the  common  carrier 
may  by  contract  limit  his  liability,  except  for 
damages  or  loss  resulting  from  the  negli- 
gence of  the  carrier  or  his  agents  or  serv- 
ants." And  on  page  388:  "The  proposition 
amplified  in  the  last  subdivision  that  a  com- 
mon carrier  may  by  contract  reduce  his 
liability  to  that  of  a  bailee  for  hire  is  not 
to  be  extended  so  as  to  authorize  him  as 
such  bailee  for  hire  to  exempt  himself  from 
liability  for  negligence.  Whatever  may  be 
the  rule  as  to  ordinary  bailees,  it  Is  well 
settled  that  it  is  contrary  to  public  policy  to 
allow  a  common  carrier  to  relieve  himself  in 
any  capacity  from  liability  for  negligence  or 
misconduct  A  different  conclusion  has  been 
reached  by  the  New  Tork  courts,  and  it  has 
been  held  in  a  line  of  cases  which  are  out 
of  harmony  with  the  great  current  of  author- 
ity that  inasmuch  as  the  shipper  has  a  right 
to  insist  on  the  common-law  liability  of  the 
carrier  if  he  sees  fit  a  contract  exempting 
the  carrier  from  liability  for  his  own  negli- 
gence will  be  sustained.  Outside  of  New 
York  the  current  of  authorities  is  almost 
unbroken  that  for  reasons  of  public  policy 
carriers  cannot  exempt  themselves  by  any 
contract,  notice,  or  stipulation  from  liability 
for  the  consequences  of  their  own  negligence." 
The  author.  Judge  McClain  of  the  Supreme 
Court  of  Iowa,  comments  on  the  New  York 
cases  in  the  note,  and  says:  "Even  the  courts 
of  New  York  regard  the  rule  as  so  anomalous 
that  they  qualify  it  by  the  further  rule  that 
a  general  contract  of  exemption  from  loss, 
even  from  loss  of  a  particular  description, 
will  not  be  interpreted  as  an  exemption  from 
loss  due  to  the  carrier's  own  negligence,  un- 
less it  is  expressly  so  stipulated.  Wilson  y. 
New  York  Cent,  etc^  R.  Co.,  97  N.  Y^  87; 
Holsapple  v.  Rome,  etc,  R.  Co.,  86  N.  Y. 
275." 

[4]  It  is  the  settled  policy  of  this  state 
that  the  common  carrier  cannot,  by  con* 
tract  exempt  itself  from  liability,  partial 
or  total,  caused  by  negligence.  Phifer  v. 
RaUroad,  89  N.  C.  316,  45  Am.  Rep.  687; 
Capehart  v.  Railroad,  81  N.  0.  438,  81  Am. 
Rep.  505;  MitcheU  v.  Railroad,  124  N.  O. 
238,  32  S.  B.  671,  44  L.  R.  A.  515;  Parker  r. 
Railroad,  133  N.  C.  335,  45  S.  E.  658,  68  L. 
R.  A.  827 ;  McConnell  v.  Railroad,  144  N.  0. 
90,  56  S.  B.  559.  In  the  Phifer  Case,  supra, 
this  court  said:  "It  is  well  settled  that  no 
conditions  in  a  common  carrier's  bill  of  lad- 
ing can  be  allowed  to  exempt  It  from  liability 
for  losses  occasioned  by  the  negligence  or 
mismanagement  of  its  own  servants  and  em- 
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ploy^s;  for  protection  against  such  liability 
is  a  duty  inseparable  from  their  occupation 
as  public  agencies.  This  responsibility  can- 
not be  avoided,  and  a  stipulation  to  this 
effect  will  not  be  enforced  against  such  as 
may  require  their  services,  even  when  by 
reference  inserted  in  the  contract  of  trans- 
portation; the  parties  to  it  in  this  respect 
not  standing  upon  equal  footing.  Amidst 
varying  adjudications  upon  the  extent  to 
which  common  carriers  may  limit  their  li- 
abilities by  special  agreement,  we  are  disposed 
to  accept  the  guidance  of  those  made  in  the 
Supreme  Court  of  the  United  States,  not 
only  because  of  the  great  learning  and  abil- 
ity of  the  Judges  who  constitute  it,  but  that 
there  ought  to  be  uniformity  in  the  law  and 
its  administration  in  all  the  states,  and  in- 
terstate and  local  commerce  ought  to  be 
settled  upon  a  permanent  and  well-under- 
stood basis.  We  shall,  therefore,  seek  in- 
struction from  that  source  to  aid  in  arriving 
at  a  satisfactory  conclusion  as  to  the  ques- 
tion now  before  ua.  Mr.  Justice  Field  re- 
marks in  reference  to  such  special  limita- 
tions: 'Where  such  stipulation  is  made  and 
it  does  not  cover  losses  from  negligence  or 
misconduct,  we  can  perceive  no  Just  reason 
for  refusing  its  recognition  and  enforcement' 
York  Co.  V.  Railroad,  3  Wall.  113  (18  L.  Ed. 
170].  So  In  Railroad  v.  Manufacturing  Co., 
16  Wall.  328  [21  Ia  Bd.  297],  Mr.  Justice 
Day  says:  'Whether  a  carrier,  when  charged 
upon  his  common-law  responsibility,  can  dis- 
charge himself  from  it  by  special  contract,  is 
not  an  open  question  since  the  cases  of  Nav- 
igation Co.  V.  Bank,  6  How.  344  [12  L.  Ed. 
465],  and  York  Co.  v.  Railroad.  3  WalL  113 
[18  L.  Ed.  170].  In  both  these  cases  the  right 
of  the  carrier  to  restrict  or  diminish  his 
general  liability  by  special  contract,  which 
does  not  cover  losses  by  negligence  or  mis- 
conduct, received  the  sanction  of  this  court' 
After  a  full  and  elaborate  examination  of 
the  authorities,  Mr.  Justice  Bradley  announc- 
es the  result  in  these  words:  (1)  'A  com- 
mon carrier  cannot  lawfully  stipulate  for  ex- 
emption from  responsibility  where  such  ex- 
emption is  not  Just  and  reasonable  in  the 
eyes  of  the  law.'  (2)  *It  is  not  Just  and  rea- 
sonable in  the  eyes  of  the  law  for  a  common 
carrier  to  stipulate  for  exemption  from  re- 
sponsibility for  the  negligence  of  himself  or 
his  agents.'"  And  In  the  McConuell  Case: 
"The  defendant  could  not  by  any  stipulation 
in  the  bill  of  lading,  contract  to  limit  its  li- 
ability for  negligence  in  transporting  goods 
which  it  receives  for  carriage." 

It  Is  upon  these  principles  that  we  have 
held  that  the  valuation  clause  in  a  bill  of 
lading  is  inoperative  when  relied  on  to  ex- 
empt from  liability  for  negligence,  and  can- 
not diminish  the  recovery  of  damages  caused 
by  such  negligence.  Gardner  v.  Railroad, 
127  N.  a  293,  37  S.  B.  328 ;  Everett  v.  Rail- 
road, 138  N.  C.  71,  50  S.  E.  557,  1  L.  It  A. 
(N.  S.)  985 ;  Stringfleld  v.  Railroad,  152  N.  C. 
128,  67  S.  BL  333;   Kissenger  v.  Fitzgerald, 


152  N.  a  247,  67  8.  B.  688;  EGarden  v.  Rail* 
road,  157  N.  a  238,  72  S.  B.  1042.  It  ha» 
has  heretofore  been  recognized  that  the 
cases  of  Jones  v.  Railroad,  148  N.  C.  449r 
62  S.  E.  521,  and  Winslow  v.  Railroad,  151 
N.  C.  250,  65  S.  E.  965,  are  not  in  harmony 
with  the  authorities  in  this  state  and  else- 
where, and  they  are  now  overruled.  We 
are  not  inadvertent  to  the  case  of  Hart  v» 
Railroad,  112  U.  S.  331,  5  Sup.  Ct  151,  28 
L.  Ed.  717,  declaring  a  different  rule  as  to 
valuation  clauses  in  bills  of  lading,  which 
has  been  followed  in  some  states,  and  denied 
in  others,  but  this  authority,  while  entitled 
to  the  greatest  respect  on  account  of  the 
high  source  from  which  it  emanates,  is  not 
controlllQg,  as  it  has  been  held  in  the  federal 
Jurisdictions  that  no  federal  question  Is  rais- 
ed upon  the  facts  presented  by  this  record. 
In  Latta  v.  RaUroad,  172  Fed.  850,  97  C.  a 
A.  198,  the  plaintiff  brought  suit  in  a  state 
court  of  Nebraska  to  recover  damages  to  a 
mare  and  colt  caused  by  the  negligence  of 
the  defendant  in  transporting  from  one  state 
to  another.  The  case  was  removed  to  the 
Circuit  Court  of  the  United  States  for  the 
District  of  Nebraska,  and  there  tried,  and 
upon  the  trial  the  defendant  relied  upon 
the  valuation  clause  In  a  bill  of  lading,  limit- 
ing the  recovery  to  $220.  7%e  Circuit  Oourt 
sustained  the  contention  of  the  defendant, 
but  on  appeal  the  Circuit  Oourt  of  Appeals 
reversed  this  holding,  upon  the  ground  that 
the  Supreme  Court  of  Nebraska  had  decided 
that  the  valuation  clause  was  void  under 
the  Constitution  of  Nebraska,  providing  that 
"the  liability  of  railroad  corporations  as  com- 
mon carriers  shall  never  be  limited,"  and 
that  the  federal  court  was  bound  by  this 
construction. 

In  Railroad  T.  Hughes,  191  U.  S.  477,  24 
Sup.  Ct  132,  48  L.  Ed.  268,  the  plaintiff 
brought  suit  in  the  courts  of  Pennsylvania 
for  negligent  injury  to  a  horse  shipped  from 
Albany,  N.  Y.,  to  Cynwyd,  Pa.,  under  a  bill 
of  lading  containing  a  valuation  dause.  A 
recovery  was  had  in  excess  of  the  value  in 
the  bill  of  lading,  and  upon  appeal  the  Judg- 
ment rendered  was  affirmed  by  the  Supreme 
Court  of  Pennsylvania.  The  case  was  tiien 
carried  to  the  Supreme  Oourt  of  the  United 
States  by  writ  of  error,  and  that  court  af- 
firmed the  Judgment  of  the  courts  of  Penn- 
sylvania, saying  in  the  course  of  the  opinion: 
*'The  first  error  assigned  in  the  common  pleas 
court  raised  the  question  as  to  the  law  of 
the  contract  It  does  not  assert  that  any 
federal  right  was  Invaded  or  denied.  It 
seems  to  have  been  conceded  at  the  trial 
that  the  law  of  the  state  of  New  Yorlc, 
where  the  contract  was  made,  permitted  the 
making  of  a  contract  limiting  the  liability 
of  the  carrier  to  the  agreed  valuation  in 
consideration  of  the  lower  freight  rate  for 
carriage,  the  shipper  having  the  opportunity 
to  have  the  larger  liability  for  the  value  of 
the  goods  if  the  higher  rate  of  freight  for 
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carriage  was  paid.  This  rule  also  prevails 
in  the  courts  of  the  United  States  (Hart  v. 
Pennsylvania  R.  Co..  112  U.  S.  331,  5  Sup. 
Ct.  151,  28  Ii.  Ed.  717),  wherein  it  was  held 
that  a  contract  fairly  made  and  signed  by 
the  shipper,  agreeing  on  a  valuation  of  the 
property  carried,  with  a  rate  of  freight  based 
on  such  valuation,  on  the  condition  that  the 
carrier  assume  liability  only  to  the  extent 
of  such  agreed  valuation  in  case  of  loss  by 
the  negligence  of  the  carrier,  will  be  upheld 
as  a  proper  and  lawful  mode  of  securing  a 
due  proportion  between  the  amount  for  which 
the  carrier  is  responsible  and  the  freight  re- 
ceived, and  of  protecting  the  carrier  against 
extravagant  valuations.  But  this  la  not  a 
question  of  federal  law  wherein  the  decision 
of  the  highest  federal  tribunal  is  of  conclu- 
sive authority.  In  Qrogan  ▼.  Adams  Expr. 
Co^  114  Pa.  523,  7  AU.  184,  60  Am.  Bep. 
800,  the  Supreme  Court  of  Pennsylvania  ex- 
pressly declined  to  follow  the  rule  laid  down 
in  Hart  v.  Pennsylvania  B.  Co.,  adhering  to 
Its  own  declared  doctrine  denying  the  right 
of  a  common  carrier  to  thus  limit  its  lia- 
bility for  injuries  resulting  from  negligence. 
The  cases  are  numerous  and  conflicting,  dif- 
ferent rules  prevailing  in  diiCerent  states. 
The  federal  courts  in  cases  of  which  they 
have  jurisdiction  will  doubtless  continue  to 
follow  the  rule  of  the  Hart  Case,  but  the 
iiighest  court  of  Pennsylvania  may  adminis- 
ter the  common  law  according  to  its  under- 
standing and  interpretation  of  it,  being  only 
amenable  to  review  in  the  federal  Supreme 
Court,  where  some  right,  title,  immunity,  or 
privilege,  the  creation  of  the  federal  power, 
has  been  asserted  and  denied."  In  the  case 
before  us  the  action  is  based  on  the  common 
law,  as  in  the  Hughes  Case,  and  we  have 
held  that  the  valuation  clause  cannot  have 
the  effect  of  diminishing  the  recovery  for 
damages  caused  by  negligence,  following  a 
long  line  of  decisions  in  this  court,  and  the 
same  course  was  followed  in  the  Pennsyl- 
vania case,  and  it  would  seem  that,  if  no 
federal  question  could  be  found  in  the  Hughes 
Case,  none  can  be  found  in  this,  in  so  far 
as  the  determination  of  the  effect  of  the 
valuation  clause  in  the  bUl  of  lading  is  con- 
cerned. 

The  defendant  contends,  further,  that  if  it 
is  held  that  the  plaintiff  is  entitled  to  recov- 
er $285,  when  the  rate  of  freight  was  fixed 
upon  the  valuation  of  $100,  that  this  would 
be  a  discrimination  in  favor  of  the  plain- 
tiff and  an  interference  with  the  interstate 
commerce  act,  and,  further,  that.  Congress 
having  legislated  upon  the  subject-matter  of 
this  action,  that  the  courts  of  this  state  are 
without  Jurisdiction.  The  principle  involved 
is  important,  and  has  not  been  heretofore 
decided  In  this  court,  although  considered  in 
the  Kissenger  Case,  where  there  Is  a  clear 
intimation  against  the  contention  of  the  de- 
fendant 

[I]  We  do  not  question  the  power  of  Con- 


gress to  regulate  interstate  commerce,  nor 
do  we  doubt  the  correctness  of  the  decisions, 
chiefly  relied  on,  that  where  Congress,  act- 
ing within  the  power  conferred  by  the  Con- 
stitution, has  legislated  "with  reference  to 
the  matter  involved  in  the  litigation,  that 
the  legislation  of  Congress  is  exclusive,  and 
that  the  courts  of  the  state  are  without  Ju- 
risdiction. T.  &  P.  By.  Co.  V.  Abilene  Cotton 
Oil  Co.,  204  U.  S.  426,  27  Sup.  Ct  850,  51 
L.  Ed.  553,  9  Ann.  Ca&  1075;  T.  &  P.  By. 
Co.  V.  Mugg,  202  U.  S.  243,  26  Sup.  Ct  628, 
50  L.  Ed.  1011 ;  B.  &  O.  By.  Co.  v.  Pitcaim 
Coal  Co.,  215  U.  S.  481,  80  Sup.  Ct  164,  54 
Ix  Ed.  292;  Bobinson  v.  B.  &  O.  B.  B.,  222 
U.  S.  506,  82  Sup.  Ct  114,  96  L.  Ed.  288; 
Bailway  v.  Beid,  222  U.  S.  424,  82  Sup.  Ot 
140,  56  Ii.  Ed.  257.  These  cases,  however, 
go  no  further.  In  the  Abilene  Oase  the  ship- 
per sought  to  recover  freights  which  he  al- 
leged to  be  unreasonable,  but  which  were 
such  as  had  been  established  and  approved 
under  the  interstate  commerce  law.  In  the 
Mugg  Case  the  shipper  sued  to  recover  the 
difference  between  a  rate  quoted  to  him  by 
the  carrier  and  the  regular  classified  rate 
filed  and  approved  by  the  Commission,  which 
he  had  paid ;  in  the  Pitcaim  Case,  to  compel 
by  mandamus  the  discontinuance  of  certain 
regulations  adopted  by  certain  railroad  com- 
panies for  the  distribution  of  cars  to  coal 
mines  in  a  time  of  car  shortage,  which  regu- 
lations were  alleged  to  be  in  violation  of 
the  interstate  commerce  act ;  in  the  Bobinson 
Case,  a  scdiedule  of  charges  for  loading  coal 
into  cars  was  filed  and  approved  by  the 
Commission,  under  which  50  cents  more  per 
ton  was  charged  for  loading  from  a  wagon 
than  from  a  tipple.  The  plaintiff's  shipment 
came  under  the  higher  rate,  and,  conceiving 
that  the  schedule  unjustly  discriminated  be- 
tween shipments  loaded  from  wagons  and 
those  loaded  from  tipples,  he  brought  action 
to  recover  the  excess. 

We  have  stated  the  subject-matter  of  these 
cases  for  the  purpose  of  showing  that  In 
each  a  clause  of  the  interstate  commerce 
act,  or  a  rule  or  regulation  of  the  Commis- 
sion, was  directly  involved,  and  we  therefore 
conclude  that  they  are  not  decisive  of  the 
question  before  us.  We  will  hereafter  refer 
to  the  Reid  Case. 

We  come  then  to  the  contention  of  the  de- 
fendant that  to  permit  a  recovery  of  more 
than  $100,  when  the  freight  rate  was  fixed  on 
the  basis  of  that  value,  would  be  a  discrimi- 
nation, and  that,  therefore,  the  interstate 
commerce  act  abrogates  the  common-law 
right  of  action  to  recover  damages.  If  we 
turn  to  the  act  itself,  no  language  can  be 
found  which  in  express  terms  purports  to 
have  this  effect,  and  the  defendant  must  rely 
upon  an  abrogation  of  the  right  of  action 
by  implication.  This  being  true,  the  Supreme 
Court  of  the  United  States  has  laid  down 
the  rules  by  which  the  contention  of  the  de- 
fendant is  to  be  tested. 
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[6,  7]  In  the  Abilene  Case,  after  recognizing 
the  right  at  common  law  to  recover  freight 
charges  in  excess  of  a  reasonable  rate,  and 
holding  that  the  Commission  having  approv- 
ed the  rate  the  courts  could  not,  in  the  first 
instance,  inquire  into  its  reasonableness,  the 
court  says:  "As  the  right  to  recover,  which 
the  court  below  sustained,  was  clearly  with- 
in the  principles  Just  stated,  and  as  it  is  con- 
ceded that  the  act  to  regulate  commerce  did 
not,  in  so  many  words,  abrogate  such  right, 
it  follows  that  the  contention  that  the  right 
was  taken  away  by  the  act  to  regulate  com- 
merce rests  upon  the  proposition  that  such 
result  was  accomplished  by  implication.  In 
testing  the  correctness  of  this  proposition  we 
concede  that  we  must  be  guided  by  the  prin- 
ciple that  repeals  by  implication  are  not 
favored,  and,  indeed,  that  a  statute  will  not 
be  construed  as  taking  away  a  common-law 
right  existing  at  the  date  of  its  enactment, 
unless  that  result  is  imperatively  required; 
that  is  to  say,  unless  it  be  found  that  the 
pre-existing  right  is  so  repugnant  to  the 
statute  that  the  survival  of  such  right  would 
in  effect  deprive  the  subsequent  statute  of 
its  efficacy;  in  other  words,  render  its  pro- 
visions nugatory." 

[8]  Again,  it  has  been  held  in  numerous 
cases  that  the  fact  that  Congress  has  cre- 
ated the  Interstate  Commerce  Commission, 
and  given  to  it  a  large  measure  of  control 
over  interstate  commerce,  does  not  deprive 
the  state  of  the  right  to  enforce  laws  which 
may  incidentally  affect  commerce,  in  the  ab- 
sence of  action  by  Congress  or  the  Commis- 
sion as  to  the  particular  matter  to  be  in- 
quired of.  A  number  of  instances  of  such 
laws  are  collected  in  Cleveland,  C,  C.  &  St 
L.  R.  Co.  V.  Illinois,  177  U.  S.  514,  20  Sup. 
Ct  722,  44  L.  Ed.  868,  and  the  court  there 
says:  "Few  classes  of  cases  have  become 
more  common  in  recent  years  than  those 
wherein  the  police  power  of  the  state  over 
the  vehicles  of  interstate  commerce  has  been 
drawn  into  question.  That  such  power  exists 
and  will  be  enforced,  notwithstanding  the 
constitutional  authority  of  Congress  to  reg- 
ulate such  commerce,  la  evident  from  the 
large  number  of  cases  in  which  we  have 
sustained  the  validity  of  local  laws  designed 
to  secure  the  safety  and  comfort  of  passen- 
gers, employes,  persons  crossing  railroad 
tracks,  and  adjacent  property  owners,  as  well 
as  other  regulations  intended  for  the  public 
good.  We  have  recently  applied  this  doc- 
trine to  state  laws  requiring  locomotive  en- 
gineers to  be  examined  and  licensed  by  the 
state  authorities  (<Smith  v.  Alabama,  124  U. 
S.  465,  8  Sup.  Ct  664,  31  L.  Ed.  508,  1  In- 
terst.  Com.  R.  804);  requiring  such  engineers 
to  be  examined  from  time  to  time  with  re- 
spect to  their  ability  to  distinguish  colors 
(Nashville,  C.  ft  St  L^  R.  Co.  t.  Alabama, 
128  U.  S.  96,  9  Sup.  Ct  28,  32  L.  Ed.  352,  2 
Interst  Com.  R.  238);  requiring  telegraph 
companies  to  receive  dispatches  and  to  trans- 


mit and  deliver  them  with  due  diligence,  as 
applied  to  messages  from  outside  the  state 
(Western  Union  Telegraph  Co.  v.  James,  162 
U.  S.  650,  16  Sup.  Ct  934,  40  L.  Ed.  110(5); 
forbidding  the  running  of  freight  trains  on 
Sunday  (Hennington  v.  Georgia,  163  U.  S. 
299,  16  Sup.  Ct.  1086,  14  L.  Ed.  166) ;  requir- 
ing railway  companies  to  fix  their  rates  an- 
nually for  the  transportation  of  passengers 
and  freight,  and  also  requiring  them  to  post 
a  printed  copy  of  such  rates  at  all  their 
stations  (Chicago  &  N.  W.  R.  Co.  v.  Fuller, 
17  Wall.  560,  21  L.  Ed.  710) ;  forbidding  the 
consolidation  of  parallel  or  competing  lines 
of  railway  (Louisville  &  N.  R.  Co.  ▼.  Ken- 
tucky, 161  U.  «.  667,  16  Sup.  Ct  714,  40  L. 
Ed.  849) ;  regulating  the  heating  of  passen- 
ger cars,  and  directing  guards  and  guard 
posts  to  be  placed  on  railroad  bridges  and  tres- 
tles and  the  approaches  thereto  (New  York, 
N.  H.  &  H.  R.  Co.  V.  New  York,  165  U.  S. 
628,  17  Sup.  Ct  418»  41  L.  Ed.  853);  provid- 
ing that  no  contract  shall  exempt  any  rail- 
road corporation  from  the  liability  of  a  com- 
mon carrier  or  a  carrier  of  passengers  which 
would  have  existed  if  no  contract  had  been 
made  (Chicago,  M.  &  St  P.  R.  Co.  v.  Solan, 
169  n.  S.  133,  18  Sup.  Ct  289,  42  li.  Ed. 
688);  and  declaring  that,  when  a  common  car- 
rier accepts  for  transportation  anything  di- 
rected to  a  point  of  destination  beyond  the 
terminus  of  his  own  line  or  route,  he  shall 
be  deemed  thereby  to  assume  an  obligation 
for  its  safe  carriage  to  its  point  of  destina- 
tion, unless  at  the  time  of  such  acceptance, 
such  carrier  be  released  or  exempted  from 
such  liability  by  contract  In  writing,  signed 
by  the  owner  or  his  agent  (Richmond  &  A. 
R.  Co.  V.  R.  A.  Patterson  Tobacco  Ck).,  169  IT. 
S.  311,  18  Sup.  Ct  335,  42  L.  Ed.  759).  In 
none  of  these  cases  was  it  thought  that  the 
regulations  were  unreasonable,  or  operated 
in  any  just  sense  as  a  restriction  upon  inter- 
state commerce." 

The  same  rule  was  applied  In  Missouri 
Pac  Ry.  V.  Larabee  Mills,  211  U.  S.  612,  29 
Sup.  Ct  214,  53  L.  Ed.  852.  I'he  expressions 
in  Southern  Ry.  Co.  v.  Reid,  supra,  that 
Congress  having  taken  possession  of  the  field, 
having  taken  control,  are  relied  on  to  sustain 
the  argument  that  this  rule  has  been  ext^id- 
ed,  and  that  now  the  state  has  no  power  to 
enforce  any  law,  which  may  remotely  affect 
Interstate  commerce,  but  the  language  re- 
ferred to  must  be  read  with  the  context,  and, 
when  this  is  done,  it  will  be  seen  that  the 
principle  is  sustained.  In  the  Reid  Case,  the 
court  quotes  with  approval  the  following 
from  the  Missouri  Railway  Case,  supra:  "In 
other  words,  the  mere  grant  by  Congress  to 
the  Commission  of  certain  national  powers 
in  respect  to  interstate  commerce  does  not 
of  Itself  and  in  the  absence  of  action  by  the 
Commission  interfere  with  the  authority  of 
the  state  to  make  those  regulations  conducive 
to  the  welfare  and  convenience  of  its  citi- 
zen&    •    •    •    Until  specific  action  by  Con- 
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gress  or  the  Commission,  the  control  of  the 
state  over  those  incidental  matters  remains 
undisturbed."  And  then  says:  "The  duty 
which  was  enforced  In  the  state  court  was 
the  duty  of  a  railroad  company  engaged  in 
interstate  commerce  to  afford  equal  local 
switching  serTice  to  Its  shippers,  notwith- 
standing the  cars  f^oncerning  which  the 
service  was  claimed  were  eventually  to  be 
engaged  in  interstate  commerce.  This  duty 
was  declared  (211  U.  S.  624,  29  Sup.  Ct  218, 
53  L.  Ed.  352)  to  be  a  common-law  duty 
which  the  state  might,  'at  least  in  the  ab- 
sence of  congressional  action,  compel  the 
carrier  to  discharge.'  The  principle  of  that 
case,  therefore,  requires  us  to  find  specific 
action  either  by  Congress  in  the  Interstate 
Commerce  Act  or  by  the  Commission  cover- 
ing the  matters  which  the  statute  of  North 
Carolina  attempts  to  regulate.'*  The  deci- 
sion in  the  Beid  Case  was  upon  the  ground 
that:  "By  the  specific  provisions  of  the  act 
to  regulate  commerce,  as  amended.  Congress 
has  taken  control  of  rate  making  and  charg- 
ing for  interstate  shipments,  and  in  that  re- 
8i)ect  such  provisions  supersede  state  statutes 
on  the  same  subject,  and  that  a  statutie  of 
North  Carolina  requiring  common  carriers 
to  transport  freight  as  soon  as  received  to 
interstate  points  under  penalties  for  failure 
confiicts  with  the  requirement  of  section  2 
of  the  Hepburn  Act  of  June  29,  1906,  c.  3591, 
34  Stat  586  (U.  S.  Comp.  St  Supp.  1909,  p. 
1156),  forbidding  transportation  until  rates 
had  been  fixed  and  published,  and  is  there- 
fore unenforceable." 

Tested  by  these  rules,  the  right  of  action 
of  the  plaintiff,  as  it  existed  at  common  law, 
is  unimpaired,  unless  Its  recognition  by  the 
courts  would  render  the  act  to  regulate 
commerce  nugatory,  or  unless  Congress  has 
acted  on  the  subject-matter  of  this  contro- 
versy. Congress  has  legislated  and  the  Com- 
mission has  made  rules  and  regulations  to 
compel  the  performance  of  duty,  and  not  for 
the  purpose  of  excusing  negligent  conduct. 
The  rates  prescribed  are  to  afford  transport- 
ing property  safely,  and  with  reasonable 
care,  and  are  not  based  upon  the  assumption 
that  the  carrier  will  not  perform  its  duty, 
and  neither  Congress  nor  the  Commission 
has  provided  a  remedy  for  negligence,  nor 
purported  to  relieve  from  Its  consequences. 

A  Jury  has  found  in  this  action  that  the 
property  of  the  plaintiff  has  been  damaged 
$285  by  the  negligence  of  the  defendant  and, 
if  he  cannot  recover  that  sum  in  this  ac- 
tion, he  is  without  remedy.  He  cannot  go 
to  Congress  nor  can  he  go  to  the  Commis- 
sion, and,  if  the  contention  of  the  defendant 
is  sustained,  an  act  of  Congress  designed  to 
regulate  commerce  and  the  rules  of  a  com- 
mission created  to  administer  its  provisions 
will  have  the  effect  of  reducing  his  claim 
to  $100.  Conceding  that  the  right  of  action 
exists  at  common  law,  It  does  not  render 
the  act  of  Congress  nugatory  to  enforce  it, 
and,  in  the  absence  of  action  by  Congress 


or  the  Commission  upon  the  subject-matter 
of  the  controversy,  there  is  no  implied  ab- 
rogation of  the  right  The  implication  we 
are  asked  to  infer  compels  us  to  write  into 
the  act  of  Congress  words  that  cannot  be 
found  there,  and  words  which,  if  written*  in 
the  bill  of  lading  itself,  would  be  void,  ac- 
cording to  our  authorities,  to  wit  "that,  in 
consideration  of  the  rate  paid  the  carrier 
shall  not  be  liable  for  negligence."  The  case 
of  BaUroad  v.  Hughes,  191  U.  S.  477,  24 
Sup.  Ct  32,  48  Ia  Ed.  268,  seems  to  be  di- 
rectly in  point  against  both  contentions  of 
the  defendant  In  that  case  the  plaintiff 
brought  his  action  in  the  court  of  P^insyl- 
vania  to  recover  damages  for  negligent  in- 
Jury  to  a  horse  shipped  from  New  York  to 
Pennsylvania,  and  the  defendant  relied  on 
the  valuation  clause  in  the  bill  of  lading, 
and  also  urged  that  to  permit  a  recovery 
for  a  larger  amount  than  that  named  would 
be  in  confiict  with  the  interstate  conmierce 
act  The  Supreme  Court  of  Pennsylvania 
held  against  the  defendant  on  both  points, 
and  rendered  Judgment  in  favor  of  the  plain- 
tiff for  the  full  amount  of  his  damages,  and 
this  Judgment  was  affirmed  by  the  Supreme 
Court  of  the  United  States.  In  the  course 
of  the  opinion,  the  court  says:  "Upon  the 
authority  of  Missouri,  K.  &  T.  B.  Co.  v.  El- 
Uott  184  U.  S.  533,  22  Sup.  Ct  446,  46  L.  Ed. 
764,  it  may  be  admitted  that  the  question  of 
the  decision  of  the  state  court  being  in  con- 
travention of  the  legislation  of  Congress  to 
regulate  Interstate  commerce  was  sufficiently 
made,  and  the  adverse  decision  to  the  party 
claiming  the  benefit  of  that  act  gives  rise  to 
the  right  of  review  here.  In  refusing  to  limit 
the  recovery  to  the  valuation  agreed  upon, 
did  the  state  court  deny  to  the  company  a 
right  or  privilege  secured  by  the  Interstate 
commerce  law?  It  may  be  assumed  that,  un- 
der the  broad  power  conferred  upon  Congress 
over  interstate  commerce,  as  defined  In  re- 
peated decisions  of  this  court  it  would  be 
lawful  for  that  body  to  make  provision  as  to 
contracts  for  interstate  carriage,  permitting 
the  carrier  to  limit  its  liability  to  a  particular 
sum  in  consideration  of  lower  freight  rates 
for  transportation.  But  apon  examination 
of  the  terms  of  the  law  relied  upon,  we  fail 
to  find  any  such  provision  therein.  The  sec- 
tions of  the  interstate  commerce  law  relied 
upon  by  the  learned  counsel  for  plaintiff  in 
error  (Act  Feb.  4,  1887,  24  Stat  at  L.  379- 
382,  c  104  [U.  S.  Oomp.  St  1901,  pp.  3154- 
3159]  as  amended  by  Act  March  2,  1889,  25 
SUt  at  U  855,  c.  382  [U.  S.  Oomp.  St 
1901,  p.  3158]),  provide  for  equal  facilities  to 
shippers  for  the  interchange  of  traffic;  for 
nondiscrimination  in  freight  rates;  for  keep- 
ing schedules  of  rates  open  to  public  inspec- 
tion; for  posting  the  same  In  public  places, 
with  certain  particulars  as  to  charges,  rules 
and  regulations;  for  the  publication  of 
Joint  tariff  rates  for  continuous  transporta- 
tion over  one  or  more  lines,  to  be  made 
public  when  directed  by  the  Interstate  Com- 


1 


620 


76  SOUTHEASTERN  REPORTER 


(N.a 


merce  GommUNBtoii;  against  advances  In 
Joint  tariff  rates  except  after  10  days'  notice 
to  the  Commission;  against  reduction  of 
joint  tariff  rates  except  after  three  days' 
like  notice;  making  it  unlawful  for  any  par- 
ty' to  a  Joint  tariff  to  receive  or  demand  a 
greater  or  less  compensation  for  the  trans- 
portation of  property  between  points  as  to 
which  a  Joint  tariff  is  made  different  than  is 
gpecifled  in  the  schedule  filed  with  the  Com- 
mission; giving  remedies  for  the  enforce- 
ment of  the  foregoing  provisions,  and  pro- 
viding penalties  for  their  violation;  making 
it  unlawful  to  prevent  continuous  carriage, 
and  providing  that  no  break  of  bulk,  stop- 
page, or  interruption  by  the  carrier,  unless 
made  in  good  faith  and  for  necessary  pur- 
pose, without  intention  to  evade  the  act, 
shall  prevent  the  carriage  of  freights  from 
being  treated  as  one  continuous  carriage 
from  the  place  of  shipment  to  the  place  of 
destination.  While  under  these  provisions 
it  may  be  said  that  Congress  has  made  it 
obligatory  to  provide  proper  facilities  for  in- 
terstate carriage  of  freight,  and  has  pre- 
vented carriers  from  obstructing  continuous 
shipments  on  interstate  lines,  we  look  in 
vain  for  any  regulation  of  the  matter  here 
in  controversy.  There  is  no  sanction  of 
agreements  of  this  character  limiting  liabil- 
ity to  stipulated  valuations;  and,  until  Con- 
gress shall  legislate  upon  it,  is  there  any 
valid  objection  to  the  state  enforcing  its  own 
regulations  upon  the  subject,  although  it 
may  to  this  extent  indirectly  affect  inter- 
state commerce  contracts  of  carriage?  It  is 
well  settled  that  the  state  may  make  valid 
enactments  in  the  exercise  of  its  legislative 
power  to  promote  the  welfare  and  conven- 
ience of  its  citizens,  although  in  their  oper- 
ation they  may  have  an  effect  upon  inter- 
state traffic"  The  court  then  considers  sev- 
eral cases,  and  among  them  Chicago  R.  R. 
V.  Sloan,  169  U.  S.  133,  18  Sup.  Ct  289,  42 
L.  Ed.  688,  in  whidi  a  statute  of  Iowa  was 
upheld,  which  invalidated  a  valuation  clause 
in  a  bill  of  lading,  and  concludes  as  follows : 
"We  can  see  no  difference  in  the  application 
of  the  principle  based  upon  the  manner  in 
which  the  state  requires  this  degree  of  care 
and  responsibility,  whether  enacted  into  a 
statute  or  resulting  from  the  rules  of  law 
enforced  in  the  state  courts.  The  state  has 
a  right  to  promote  the  welfare  and  safety 
of  those  within  its  Jurisdiction  by  requiring 
common  carriers  to  be  responsible  to  the  full 
measure  of  the  loss  resulting  ftom  their 
negligence,  a  contract  to  the  contrary  not- 
withstanding. This  requirement  in  the  case 
Just  dted  is  held  not  to  be  an  unlawful  at- 
tempt to  regulate  interstate  commerce,  in 
the  absence  of  congressional  action  provid- 
ing a  different  measure  of  liability  when 
contracts  such  as  the  one  now  before  us  are 
made  in  relation  to  Interstate  carriage.  Its 
pertinence  to  the  case  under  consideration 
renders  further  discussion  unnecessary." 
This  case  was  approved  in  W.  U.  TeL  Co. 


V.  Milling  CO.,  218  U.  8.  406,  31  Supi  Ct  69, 
M  L.  Ed.  1088,  21  Ann.  Cas.  815,  36  L.  R.  A. 
(N.  S.)  220,  in  which,  after  holding  that  in- 
tercourse between  the  states  by  telegraph  la 
interstate  commerce,  a  statute  of  Michigan 
was  sustained,  declaring  that  "telegraph  com- 
panies shall  be  liable  for  any  mistakes,  errors, 
or  delays  in  the  transmission  or  delivery,  or 
for  the  mondellvery  of  any  repeated  or  non- 
repeated  message,  in  damages  to  the  amount 
which  such  person  or  persons  may  sustain  by 
reason  of  tile  mistakes,  errors,  or  delays  In 
the  transmission  or  delivery,  due  to  the  neg- 
ligence of  such  telegrap^t  company  or  its 
agents,  to  be  recovered  with  the  costs  of 
suit  by  the  person  or  persons  sustaining  such 
damage,"  although  on  the  face  of  the  tele- 
gram there  was  a  stipulation  that  the  com- 
pany should  not  be  liable  for  the  nondeliveiy 
of  an  unrepeated  message  beyond  the  amount 
paid  for  the  telegram,  the  court  saying  In 
conduslon:  "The  telegraph  company  in  the 
case  at  bar  surely  owed  the  obligation  to  the 
milling  company  to  not  only  transmit  the  mes- 
sage, but  to  deliver  it  For  the  failure  of  the 
latter  it  sought  to  limit  its  responsibility,  to 
make  the  measure  of  its  default  not  the  full 
and  natural  consequence  of  the  breadi  of  its 
obligation,  but  the  mere  price  of  the  service^ 
relieving  Itself  to  some  extent,  even  from 
the  performance  of  Its  duty;  a  duty,  we  maj 
say,  if  performed  or  omitted,  may  have  conse- 
quence beyond  the  damage  in  the  particular 
instance.  This  the  statute  of  the  state^  ex- 
pressing the  policy  of  the  state,  declares  shall 
not  be.  For  the  reasons  stated  we  think  that 
this  may  be  done,  and  that  it  Is  not  an  illegal 
interference  with  interstate  commerce."  The 
Supreme  Court  of  South  Carolina  has  re- 
centiy- decided  both  questions  presented  by 
this  appeal  against  the  contention  of  the  de- 
fendant EUiott  V.  Railroad,  75  Sw  B.  886. 
There  is  also  authority  for  the  position  that 
the  Interstate  Commerce  Act  (Act  Feb.  4* 
1887,  c  104,  24  Stat  379  [U.  S.  Comp.  St 
1901,  p.  3154]),  as  amended  in  1906  (Act  June 
29,  1906,  c.  3591,  34  Stat  584  [U.  S.  COmp. 
St  Supp.  1911,  p.  12881),  instead  of  taking 
away  the  right  of  action  of  the  plaintiff^ 
preserves  it 

In  Latta  v.  RaUroad,  172  Fed.  850,  97  a 
C  A.  198,  the  plaintiff  sued  to  recover  dam- 
ages for  injuries  caused  by  negligence  to  a 
mare  and  colt  shipped  from  Nebraska  to  Iowa 
under  a  bill  of  lading  containing  a  valuation 
clause,  and  the  action  was  removed  to  the 
Circuit  Court  of  the  United  States.  Upon 
the  trial  the  defendant  relied  on  the  clause 
in  the  bill  of  lading  limiting  the  amount  of 
recovery,  and  it  was  also  shown  "that  the 
rate  of  $24.38  charged  by  the  defendant  for 
the  transportation  of  the  animals  mentioned 
was  ite  regular  tariff  based  upon  the  valua- 
tion stated  in  the  contract  It  was  also  con- 
ceded at  the  trial  that  said  tariff  rate  had 
been  filed  with  the  Interstate  Commerce  Com- 
mission, and  published  as  required  by  laW| 
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and  that  the  rules,  regulations,  and  tarlflCs 
of  the  defendant  on  file  with  the  Interstate 
Commerce  Commission  disclosed  that  the 
aboTe-named  rate  applied  to  the  limited  li- 
ability contract  in  use  by  the  company  for 
the  transportation  of  Uve  stock."  Upon  ap- 
peal the  Circuit  Court  of  Appeals  held  that 
the  plaintiff  had  the  right  to  recover  the  full 
amount  of  his  damages,  and  that  the  Inter- 
state Commerce  Act,  instead  of  taking  away 
this  right,  preserved  it;  the  court  saying  in 
reference  to  the  last  question:  "It  is  claim- 
ed, however,  that  Congress  has  legislated  up- 
on the  very  subject  now  under  discussion, 
and  that  in  consequence  thereof  the  law  of 
Nebraska,  so  far  as  it  is  sought  to  enforce 
the  same  against  the  provisions  of  a  contract 
in  relation  to  interstate  commerce,  is  inopera- 
tive. In  this  connection  our  attention  is 
caUed  to  Act  June  29,  1906,  c  8591,  i  7,  84 
Stat  1593  (U.  S.  Comp.  St  Supp.  1907,  p. 
909).  In  the  section  referred  to  is  found  the 
following  language:  That  any  common  car- 
rier, railroad  or  transportation  company  re- 
ceiving property  for  transportation  from  a 
point  in  one  state  to  a  point  in  another  state 
shall  issue  a  receipt  or  bill  of  lading  there- 
for and  shall  be  liable  to  the  lawful  holder 
thereof  for  any  loss,  damage  or  injury  to 
such  property  caused  by  it  or  by  any  com- 
mon carrier,  railroad  or  transportation  com- 
pany to  which  such  property  may  be  deliver- 
ed or  over  whose  line  or  lines  such  property 
may  pass,  and  no  contract,  receipt,  rule  or 
regulation  shall  exempt  such  common  car- 
rier, railroad  or  transportation  company  from 
the  liability  herein  imposed,  provided,  that 
nothing  In  this  section  shall  deprive  any 
holder  of  such  receipt,  or  bill  of  lading,  of 
any  remedy  or  right  of  action  which  he  has 
under  existing  laws.'  It  plainly  appears  from 
a  reading  of  the  above  language  that  Con- 
gress has  legislated  upon  the  subject  of  the 
liability  of  railroad  corporations  as  common 
carriers  when  engaged  in  interstate  com- 
merce. If  it  were  not  for  the  proviso  ac- 
companying the  language  above  quoted,  we 
should  feel  compelled  to  determine  the  valid- 
ity of  the  contract  in  question  with  refer- 
ence to  the  law  of  Congress.  We  think  that 
the  proviso  found  in  the  law  above  quoted 
was  placed  therein  to  cover  just  such  a  case 
as  is  now  present.  Congress  undoubtedly, 
was  aware  of  the  many  conflicting  decisions 
by  the  courts  in  reference  to  the  question  as 
to  how  far  common  carriers  could  limit  their 
common-law  liability  by  contract,  receipt, 
rule,  or  regulation.  It  therefore  was  aware 
that  the  Constitution  of  Nebraska,  as  inter- 
preted by  her  Supreme  Court,  was  in  con- 
flict with  the  rule  established  by  the  United 
States  Supreme  Court  in  Hart  v.  Railway  Co., 
supra;  and  was  also  aware  that  the  Supreme 
Court  of  Pennsylvania  in  Grogan  v.  Adams 
Express  Co.,  114  Pa.  523,  7  Atl.  134.  60  Am. 
Rep.  360,  refused  to  follow  the  rule  estab- 
lished by  said  case  of  Hart  v.  Railway  Oo.» 


supra;  and  therefore^  in  view  of  these  con^ 
flicting  opinions,  very  wisely  provided  that 
the  legislation  by  Congress  should  not  de- 
prive 'any  holder  of  such  receipt  or  bill  of 
lading  of  any  remedy  or  right  of  action 
which  he  had  under  existing  law.'  We  are 
therefore  of  the  opinion  that  the  right  which 
the  plaintifF  in  this  case  had  under  the  law 
of  Nebraska  to  sue  for  the  full  value  of  his 
property  was  not  tak«a  away  by  the  legisla- 
tion of  Congress  herein  referred  to,  but  was 
preserved  to  him,  and  that  he  may  now  en- 
force that  right  as  he  has  attempted  to  do." 

We  conclude,  upon  reason  and  authority: 

[9]  (1)  That  under  tlie  common  law  as  ad* 
ministered  in  this  state  the  valuation  clause 
in  a  bill  of  lading  does  not  relieve  from 
the  consequences  of  negligence. 

(2)  That,  if  the  common  law  was  different, 
the  Legislature  of  the  state  would  have  the 
power  to  pass  an  act  providing  that  sudi  a 
clause  should  not  relieve  against  negligence. 

[10]  <3)  That  the  Supreme  Court  of  Hie 
United  States  recognises  and  follows  the  de- 
cisions of  the  courts  of  the  state  on  this 
question,  in  cases  originating  In  the  state 
courts,  whether  based  on  the  common  law  or 
statute,  although  it  would  hold  otherwise  In 
cases  originating  in  the  federal  jurisdiction. 

[11]  (4)  That  Congress  has  not  In  the  act 
to  regulate  commerce  purported  to  relieve 
against  negligence. 

(5)  That,  Congress  having  failed  to  act 
in  this  particular,  this  state  may  administer 
its  own  laws,  and  enforce  its  settled  policy. 

(6)  There  being  no  express  language  in  the 
act  of  Congress  abrogating  the  common-law 
right  of  action  of  the  plaintiff,  if  abrogated 
at  all,  it  must  be  by  Implication. 

(7)  That  the  abrogation  of  the  right  will 
not  be  implied,  unless  to  permit  it  to  iexist 
would  render  the  act  of  Congress  nugatory. 

(8)  That  the  enforcement  of  the  right  of 
action  is  not  In  conflict  with  the  terms  or 
purpose  of  the  act  of  Congress,  and  therefore 
its  abrogation  will  not  be  imiilied. 

[12]  (9)  That,  if  Congress  has  legislated 
upon  the  matter  in  controversy,  the  right  of 
action  of  the  plaintiff  is  preserved  by  the 
proviso  in  the  act 

We  are  therefore  of  opinion  there  is  no 
error. 

No  error. 

BROWN,  J.  (dissenting.  The  fact  that 
congressional  legislation  on  matters  relating 
to  interstate  commerce  may  interfere  with 
the  exercise  of  the  police  power  by  the  state, 
or  may  contravene  the  public  policy  of  the 
state,  is  not  suflaclent  to  prevent  the  opera- 
tion of  such  legislation.  The  federal  stat- 
ute is  supreme.  Therefore,  If  Congress  has, 
by  its  enactments,  covered  the  subject  of 
rate  making  and  charging  in  its  relation  to 
interstate  commerce,  the  right  of  a  state, 
through  either  its  Legislature  or  Its  courts, 
to  regulate  or  interfere  with  such  rate  mak- 
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ing  and  charging,  Is  destroyed.  Tbis  is  fun- 
damental, and  I  do  not  understand  it  to  be 
controverted  by  the  opinion  of  the  court 
That  opinion  seems  to  be  based  upon  the 
view  that  Congress  has  not  acted  upon  the 
subject,  and  therefore  the  state  courts  have 
the  right  to  apply  to  the  situation  the  law 
in  force  in  the  state.  I  am  forced  by  the 
decisions  of  the  Supreme  Court  of  the  United 
States  to  reach  a  different  conclusion.  It  has 
recently  been  held  by  that  court  that  Con- 
gress has  completely  taken  control  of  the  sub- 
ject of  rate  making  and  charging  by  the  pro- 
visions of  the  act  to  regulate  commerce  and 
the  amendments  thereto.  Southern  Railway 
Co.  V.  Reid,  222  U.  S.  424,  32  Sup.  Ct  140, 
66  L.  Ed.  257.  Upon  the  authority  of  that 
case,  inhibitiye  congressional  legislation  is 
not  required  to  prevent  the  application  of 
state  legislation  upon  incidental  matters  re- 
lating to  interstate  commerce.  It  is  said 
to  be  sufficient  if  federal  legislation  occupies 
the  field.  After  discussing  the  power  con- 
ferred upon  the  Interstate  Commerce  Com- 
mission by  the  act  to  regulate  commerce,  Mr. 
Justice  McKenna  says  in  the  Reid  Case:  ''It 
is  evident,  therefore,  that  Congress  has  tak- 
en control  of  the  subject  of  rate  making  and 
charging.  All  of  the  particular  details  we 
cannot  set  forth  without  extensive  quotations 
from  the  act,  which  it  is  quite  inconvenient 
to  make.  The  provisions  of  the  act  are  di- 
rected at  the  abuses  most  to  be  feared — un- 
reasonableness in  the  rates  and  discrimina- 
tions, including  In  the  latter  discriminations 
in  service,  in  the  acceptance  and  delivery  of 
freight  and  in  facilities  furnished."  And, 
again,  referring  to  the  act  to  regulate  com- 
merce, Mr.  Justice  McKenna  uses  this  sweep- 
ing language:  **There  is  scarcely  a  detail  of 
regulation  which  is  omitted  to  secure  the 
purpose  to  which  the  interstate  commerce  act 
is  aimed.  It  is  true  that  words  directly  in- 
hibitive  of  the  exercise  of  state  authority  are 
not  employed,  but  the  subject  is  taken  pos- 
session of.'' 

It  is  not  denied  that  Congress  has  so  t&T 
conferred  upon  the  Interstate  Commerce 
Commission  the  power  to  regulate  interstate 
rates  as  to  destroy  the  jurisdiction  of  the 
state  courts  to  pass  upon  the  reasonableness 
of  such  rates.  The  plain  language  of  the 
United  States  Supreme  Court  in  the  Abilene 
Cotton  Oil  Co.  Case,  204  U.  S.  426,  27  Sup. 
Ct  350,  51  L.  Ed.  553,  0  Ann.  Cas.  1075, 
placed  that  matter  beyond  dispute.  But  it 
is  asserted  that,  although  a  state  court  can- 
not by  its  action  directly  regulate  the  rate 
to  be  charged  for  an  interstate  shipment  it 
can  destroy  the  relation  of  the  value  of  ship- 
ment to  the  rate  charged,  as  fixed  by  the 
tariffs  on  file  with  the  Interstate  Commerce 
Commission,  without  encroaching  upon  the 
power  vested  In  the  Commission  by  the  act 
to  regulate  commerce.  I  think  this  is  doing 
indirectly  the  very  thing  prohibited  by  the 
Abilene  Case.  It  is  not  sufiScient,  to  sustain 
that  position,  to  say  iu  this  case  that  the  ac- 


tion Is  one  for  negligence,  and  that  the 
plaintiff  has  been  damaged  $285,  and.  If  he 
cannot  recover  that  sum,  he  is  without  rem- 
edy. He  has  the  remedy  which  he  has  con- 
tracted to  accept,  and  whidh  was  made  the 
basis  of  the  rate  on  which  his  shipment 
moved.  He  agreed  for  a  valuable  considera- 
tion that  Ills  remedy  should  be  restricted  to 
the  recovery  of  $100,  and  he  did  tliis  with 
knowledge  that  the  extent  of  his  remedy  was 
determined  by  the  rate  of  freight  and  that 
for  every  increase  of  20  per  cent  in  rate, 
the  amount  which  he  would  be  entitled  to 
recover  would  be  increased  100  per  cent  as 
provided  by  the  tariff  on  file  with  the  Inter- 
state Commerce  Commission.  It  Is  said  tliat 
the  rates  prescribed  "are  not  baaed  upon  the 
assumption  that  the  carrier  will  not  perform 
its  duty."  In  what  other  way  could  the  car- 
rier be  liable  for  injury  to  animals  in  trans- 
portation? Negligence  Is  essential  to  create 
liability.  The  contract  of  shipment  in  this 
case  provided  that  "should  damage  occur  for 
which  the  said  carrier  may  be  liable,  the  val- 
ue at  the  place  and  date  of  shipment  shall 
govern  the  settlement,  in  wliich  the  amount 
claimed  shall  not  exceed  for  a  horse  or  mule 
$100,  whidi  amount  it  is  agreed,  is  as  much 
as  such  animals  as  are  herein  agreed  to  be 
transported  are  worth."  The  rate  charged 
was  $170  for  the  car  load  of  mules,  which 
rate  was  on  file  with  the  Interstate  Com- 
merce Commission  in  a  tariff  containing  this 
provision:  "Live  stodc  subject  to  the  fol- 
lowing rules,  vlE.:  Rates  on  live  stock  will 
apply  when  the  declared  value  does  not  ex- 
ceed the  following:  Horses  or  mules  each 
$100.  For  every  Increase  of  100  per  cent  or 
fraction  thereof  In  the  declared  value  there 
shall  be  an  increase  of  20  per  cent  in  rate." 
The  meaning  of  this  provision  is  plain.  It 
contemplates  that  where  the  shipper  ac- 
cepts a  rate  based  upon  the  value  of  the  an- 
imals as  declared,  he  is  restricted  to  the  re- 
covery of  such  value,  regardless  of  the  char- 
acter of  his  claim.  The  very  purpose  of  this 
provision  of  the  tariff  is  to  establish  a  rela- 
tion between  the  value  of  the  thing  shipped 
and  the  rate.  This  method  of  rate  making 
not  only  has  the  sanction  of  the  Interstate 
Commerce  Commission,  but  has  the  approval 
of  the  Supreme  Court  of  the  United  States. 
In  Hart  v.  Railroad,  112  U.  S.  331,  5  Sup. 
Ct  151,  28  L.  Ed.  717.  a  contract  of  car- 
riage, agreeing  on  the  valuation  of  the  prop- 
erty carried,  was  upheld  as  "a  proper  and 
lawful  mode  of  securing  a  due  proportion 
between  the  amount  for  which  the  carrier 
may  be  responsible  and  the  freight  he  re- 
ceives." 

Congress  has  conferred  upon  the  Interstate 
Commerce  Commission  the  power  to  regu- 
late rate  making  in  its  application  to  inter- 
state commerce.  The  declared  value  of  the 
article  shipped  Is  a  proper  basis  for  fixing 
freight  rates.  The  carrier  in  the  present 
case  has  fixed  its  rates  upon  such  basis, 
and  has  filed  its  tariff  containing  such  rates 
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with  the  Interstate  Commerce  Commission  in 
strict  accordance  with  the  provisions  of  the 
act  to  regulate  commerce.  The  question  aris- 
es: Has  a  state  power  to  enforce  a  greater 
responsibility  than  that  fixed  by  the  tariff 
on  file  with  the  Commission  and  made  the 
basis  of  the  rate  paid  by  the  shipper?  If 
the  state  court  has  no  power  to  pass  upon 
the  reasonableness  of  an  interstate  rate  In 
the  absence  of  action  by  the  Interstate  Com- 
merce Commission,  as  was  declared  1q  the 
Abilene  Cotton  Oil  Co.  Case,  it  seems  to  me 
that  It  follows  as  an  unavoidable  conclusion 
that  such  courts  are  denied  the  power  to 
change  an  interstate  rate  by  altering  the 
relation  of  the  value  of  the  article  shipped 
to  such  rate. 

We  must  assume  that  the  rates  and  regu- 
lations on  file  with  the  Interstate  Commerce 
Commission  are  reasonable  until  determined 
to  be  unreasonable  by  the  Commission  (Erie 
Railroad  Co.  v.  Lumber  Co.,  75  N.  J.  Law, 
878,  69  Atl.  168),  and  it  is  the  duty  of  the 
state  court  to  enforce  such  rates  and  regu- 
lations. Abilene  Cotton  Oil  Co.  Case,  supra. 
It  was,  therefore,  the  duty  of  the  court  to 
restrict  the  plaintiffs  recovery  in  this  ac- 
tion to  the  valuation,  which  was  made  the 
basis  of  the  rate  filed  with  the  Commission. 
In  Poor  Grain  Co.  v.  C,  B.  &  Q.  Ry.  Co.,  12 
Interst  Com.  R.  418,  Commissioner  Harlan 
says:  "When  once  lawfully  published,  a  rate 
so  long  as  It  remains  uncanceled  Is  as  fixed 
and  unalterable,  either  by  the  shipper  or  the 
carrier,  as  if  the  particular  rate  had  been 
established  by  a  special  act  of  Congress. 
When  regularly  published.  It  is  no  longer  the 
rate  Imposed  by  the  carrier,  but  the  rate  im- 
posed by  the  law.'* 

In  the  present  case  the  carrier  charged  the 
shipper  $170  to  transport  a  car  load  of  26 
mules  from  East  St  Louis,  Mo.,  to  Raleigh, 
N.  C.  The  rate  was  based  upon  the  declared 
valuation  of  $100  as  provided  by  the  tariff. 
If  the  shipper  had  declared  a  valuation  of 
$285,  the  valuation  of  the  mule  as  fixed  by 
the  jury,  the  rate  according  to  the  tariff 
would  have  been  $238  for  the  car  load.  If 
the  judgment  is  sustained,  the  plaintiff  has 
secured  the  transportation  of  his  car  load 
of  mules  for  $170,  when  the  published  tariff 
rate  Is  $238.  The  act  to  regulate  commerce 
(section  6,  as  amended  In  1906  [Act  June 
29,  1906,  c  3591,  |  2,  34  Stat  586  (U.  S. 
Oomp.  St  Supp.  1909,  p.  1156)]  and  1910 
[Act  June  18,  1910,  c.  309,  |  9,  36  Stat  548 
(U.  S.  Comp.  St  Supp.  1911,  p.  1292)]),  pro- 
vides that  no  carrier  shall  "charge  or  de- 
mand or  collect  or  receive  a  greater  or  less 
or  different  compensation  for  such  transpor- 
tation of  passengers  or  property,  or  for  any 
service  In  connection  therewith,  between  the 
points  named  in  such  tariffs  than  the  rates, 
fares  and  charges  which  are  specified  in  the 
tariff  filed  and  In  effect  at  the  time,  nor  shall 
any  carrier  refund  or  remit  In  any  manner  by 
any  device  any  portion  of  the  rates,  fares 


and  charges  so  specified,  nor  extend  to  any 
shipper  or  person  any  privileges  or  facilities 
In  the  transportation  of  passengers  or  prop- 
erty, except  such  as  are  specified  in  such 
tariffs."  The  judgment  In  this  case  forces 
the  defendant  to  violate  the  provisions  of 
this  section. 

In  the  Abilene  Cotton  Oil  Co.  Case  the 
purposes  of  the  act  to  reflate  commerce  are 
set  forth,  and  Chief  Justice  White  says :  '*It 
is  apparent  that  the  means  by  which  these 
great  purposes  are  to  be  accomplished  was 
by  placing  upon  all  carriers  the  positive  du- 
ty to  establish  schedules  of  reasonable  rates 
which  should  have  a  reasonable  application 
to  all,  and  which  should  not  be  departed 
from  so  long  as  the  established  schedule  re- 
mained unaltered  in  the  manner  provided  by 
law."  After  citing  cases,  the  learned  Chief 
Justice  continues:  "When  the  general  scope 
of  the  act  Is  ^ilightened  by  the  considera- 
tions just  stated,  it  becomes  manifest  that 
there  Is  not  only  a  relation,  but  an  Indis- 
soluble unity,  between  the  provision  for  the 
establishment  and  maintenance  of  rates  un- 
til corrected  In  accordance  with  the  statute 
and  prohibitions  against  preference  and  dis- 
crimination." One  of  the  Important  pur- 
poses of  the  act  is  to  Insure  uniformity  and 
prevent  discrimination  in  freight  rates,  and 
certainly  any  action  by  the  state  through 
its  courts  which  results  In  destroying  such 
uniformity  and  creating  h  discrimination  is 
violative  of  the  act  Uniformity  in  the  ap- 
plication of  the  established  rate  will  be  de- 
stroyed if  the  state  courts  shall  have  the 
power  to  disturb  the  relation  between  the 
declared  value  of  the  article  and  the  rate. 
A  shipper  can  declare  a  value  of  $100  and 
secure  the  low  rate  based  upon  that  value. 
When  the  shipment  reaches  its  destination, 
the  amount  which  he  will  be  entitled  to  re- 
cover in  case  of  loss  or  damage  will  be  sub- 
mitted to  a  jury  for  determination,  and  the 
declared  value  will  be  Ignored.  A  doz^i 
shippers  may  declare  the  same  value,  secure 
the  same  rate,  and  recover  a  different 
amount  Uniformity  in  the  application  of 
the  rate  is  clearly  destroyed. 

This  judgment  forces  a  discrimination  in 
favor  of  shippers  whose  animals  are  trans- 
ported to  North  Carolina  and  against  the 
shipper  whose  animals  are  shipped  to  those 
states  in  which  the  valuation  fixed  by  the 
contract  of  shipment  Is  upheld.  If  North 
Carolina  is  the  destination  of  the  shipment, 
the  shipper  can  declare  a  value  of  $100,  se- 
cure the  low  rate,  and  recover  ten  times  that 
amount  If  he  can  prove  such  damage.  The 
shipper  who  selects  one  of  the  states  refer- 
red to  as  the  destination  of  his  shipment  will 
be  forced  to  accept  $100  for  loss  or  damage 
to  each  animal,  regardless  of  the  extent  of 
his  loss.  The  same  result  Is  brought  about 
If.  the  validity  of  the  contract  is  to  be  de- 
termined by  the  law  of  the  place  of  ship- 
ment   The  amount  of  damages  will  be  deter- 
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mined  by  tbe  rules  In  force  In  the  various 
states.  Elliott  on  Railroads,  |  1510;  6  Cya 
398.  If  this  condition  is  permitted  to  exist, 
uniformity  will  be  destroyed  and  discrimina- 
tion will  take  its  place.  In  Armour  Pack- 
ing Co.  V.  United  States,  209  U.  S.  57,  28 
Sup.  Gt  432,  52  L.  Ed.  681,  Mr.  Justice  Day, 
dealing  with  a  violation  of  the  act  by  carry- 
ing out  a  contract  for  a  rate  after  the  rate 
had  been  changed  by  publication  of  a  higher 
rate,  said:  "The  Elkins  Act  [Act  Feb.  19, 
1903.  a  708,  32  Stat.  847  (U.  S.  Comp.  St 
Supp.  1911,  p.  1309)1  proceeded  upon  broad 
lines,  and  was  evidently  Intended  to  effectu- 
ate the  purpose  of  Congress  to  require  that 
all  shippers  should  be  treated  alike,  and  that 
the  only  rate  charged  to  any  shipper  for  the 
same  service  under  the  same  conditions 
should  be  the  one  established,  published,  and 
posted  as  required  by  law.  It  is  not  so  much 
the  particular  form  by  which,  or  the  motive 
for  which,  this  purpose  was  accomplished, 
but  the  intention  was  to  prohibit  any  and 
all  means  that  might  be  resorted  to,  to  ob- 
tain or  receive  concessions  and  rebates  from 
the  fixed  rates,  duly  posted  and  published.*' 
The  language  of  Mr.  Justice  Van  Devanter 
In  the  case  of  Robertson  v.  B.  &  O.  R.  Co., 
222  U.  S.  606,  32  Sup.  Ct  114,  56  L.  Ed.  288, 
leaves  no  doubt  of  the  purpose  of  Congress 
to  confer  upon  the  Interstate  Commerce 
Commission  the  so\e  power  and  duty  to  reg- 
ulate all  matters  relating  to.  the  subject  of 
Interstate  freight  rates.  It  is  held  in  that 
case  that  an  inquiry  into  the  reasonableness 
of  a  rate  shall  be  made  by  the  Commission 
before  resort  to  the  courts.  Justice  Van 
Devanter  says:  "WlXen  the  purpose  of  the 
act  and  the  means  for  the  accomplishment 
of  that  purpose  are  understood,  it  is  alto- 
gether plain  that  the  act  contemplated  that 
such  an  investigation  and  order  by  the  des- 
ignated tribunal,  the  Interstate  Commerce 
Commission,  should  be  a  prerequisite  to  the 
right  to  seek  reparation  in  the  courts  be- 
cause of  exactions  under  an  established 
schedule  alleged  to  be  violative  of  prescribed 
standards,  and  this  is  so  because  the  ex- 
istence and  exercise  of  a  right  to  maintain 
an  action  of  that  character,  in  the  absence 
of  such  an  investigation  and  order,  would 
t)e  repugnant  to  the  declared  rule  that  a 
rate  established  in  the  mode  prescribed 
should  be  deemed  the  legal  rate,  and  ob- 
ligatory alike  upon  carrier  and  shipper  until 
changed  in  the  manner  provided,  would  be 
in  derogation  of  the  power  expressly  dele- 
gated to  the  Commission,  and  would  be  de- 
structive of  the  uniformity  and  equality 
which  the  act  was  designed  to  cure." 

In  addition  to  the  authorities  already  cit- 
ed, the  following  cases  support  the  statement 
that  Congress  has  conferred  upon  the  Inters 
state  Commerce  Commission  authority  to 
regulate  commerce,  including  the  right  to  fix 
and  approve  rates  and  regulations  governing 
such  rates:  T.  &  P.  Ry.  v.  Mugg,  202  U.  & 


242,  26  Sup.  Ct  628,  60  L.  Ed.  1011;  Mc- 
Neill V.  Southern  Ry.,  202  U.  S.  543,  26  Sup. 
Ct  722,  50  L.  Ed.  1142;  B.  &  O.  R.  R.  v.  Pit- 
cairn  Coal  Co.,  215  U.  S.  481,  30  Sup.  Ct 
164,  54  L.  Ed.  292;  Robinson  v.  B.  &  O. 
R.  R.,  222  U.  S.  506,  32  Sup.  Ct  114,  56  L. 
Ed.  288 ;  Chicago  &  A.  R.  Co.  v.  Kirby,  225 
U.  S.  155,  32  Sup.  Ct  648,  66  L.  Ed.  1033. 
In  T.  &  P.  Ry.  v.  Mugg,  98  Tex.  353.  83  S. 
W.  800, 107  Am.  St  Rep.  633,  it  was  attempt^ 
ed  to  base  a  right  of  recovery  upon  the  mis- 
representation of  an  agent  in  quoting  an 
interstate  rate.  The  Texas  court  upheld  the 
right  to  recover  damages,  notwithstanding 
the  fact  that  the  rate  quoted  was  the  rate 
published  and  on  file  with  the  Interstate 
Commerce  Commission.  The  decision  was 
put  upon  the  ground  that  the  question  of 
rates  was  not  involved,  and  that  the  action 
was  based  upon  the  misstatement  of  the 
agent,  which  induced  the  shippers  to  make 
contracts  which  resulted  in  loss.  Upon  ap- 
peal to  the  Supreme  Court  of  tbe  United 
States  the  judgment  of  the  Texas  court  was 
reversed.    T.  &  P.  Ry.  Oo.  v.  Mugg;  supra. 

The  Hughes  Case,  191  U.  S.  477,  24  Sup. 
Ct  132,  48  U  Ed.  268,  is  said  to  be  an  au- 
thority in  support  of  the  position  that  Con« 
gress  has  not  legislated  on  the  subject-mat- 
ter of  this  action.  That  decision  was  ren- 
dered in  1902.  I  have  examined  the  act  to 
regulate  commerce  as  it  was  in  force  at  that 
time  and  find  that  it  has  since  been  exten- 
sively amended,  and  the  power  of  the  In- 
terstate Commerce  Commission  has  been  en- 
larged. This  was  accomplished  by  amend- 
ments in  1906  and  in  1910.  The  enlarge- 
ment of  the  scope  of  the  act  and  the  recent 
decisions  of  the  Supreme  Court  of  the  Unit- 
ed States,  considered  in  coimection  with  the 
facts  of  this  case,  lead  me  to  conclude  that 
the  Hughes  Case  is  not  to  be  regarded  as  au- 
thority against  the  position  that  Congress 
has  now  taken  control  of  the  subject  of  rate 
making  and  charging  and  conferred  upon  the 
Interstate  Commerce  Commission  the  power 
to  pass  upon  questions  relating  to  that  sub- 
ject Each  amendment  of  the  act  was  made 
with  the  view  of  extending  the  jurisdiction 
of  the  Commission  over  interstate  commerce, 
and  the  language  of  the  entire  act  leaves 
no  doubt  of  the  purpose  of  Congress  to  have 
one  tribunal  to  pass  upon  the  intricate  prob- 
lems of  rate  making.  In  this  way  alone  can 
uniformity  be  secured  and  discrimination 
prevented. 

The  scope  of  the  power  of  the  Interstate 
Commerce  Commission  is  Illustrated  by  see- 
tlon  15  of  the  act,  by  the  provisions  of  whidi 
the  Commission  is  given  authority,  among- 
other  things,  to  Investigate  any  ^^regulations 
or  practices  whatsoever  of  such  carrier  or 
carriers  subject  to  the  provisions  of  this  act" 
as  are  alleged  to  be  ''unjust  and  unreason- 
able or  unjustly  discriminatory,  or  unduly 
preferential  or  prejudicial  or  otherwise  in 
violation  of  any  of  the  provisions  of  this 
act,"  and   "the  Commission   is  hereby  au- 
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thorized  and  empowered  to  determine  and 
prescribe  •  •  •  what  Indivldnal  or  joint 
•classification,  regulation  or  practice  is  jnst, 
fair,  and  reasonable,  to  be  thereafter  fol- 
lowed, and  to  make  an  order  that  the  car- 
rier or  carriers  •  shall  cease  or  desist  from 
such  violation  to  the  extent  to  which  the 
■Commission  finds  the  same  to  exist.**  Un- 
-der  the  proTlslons  of  this  last  section,  the 
Interstate  Ck)mmerce  Gommission  has  as- 
sumed Jurisdiction  to  determine  the  validity 
of  a  stipulation  in  a  bill  of  lading  fixing 
the  basis  upon  which  damages  should  be 
•determined  in  case  of  loss  or  damage.  lo 
Shaffer  v.  Railroad  Co.,  21  Interst  Com. 
<?om'n,  8,  the  complainant  alleged  that  a  pro- 
vision in  the  uniform  bill  of  lading  used  by 
the  d^endant  that  fixes  the  amount  of  dam- 
4Lge0  for  which  a  carrier  is  liable  at  the 
invoice  value  of  the  property  at  a  point  of 
shipment  is  unjust  and  unreasonable,  and 
prevents  the  defendant  from  paying  to  the 
-complainant  Just  compensation  for  the  loss  of 
a  car  load  of  wheat  which  the  defendant  mis- 
delivered  to  another  party;  and  complainant 
prayed  that  an  order  be  entered  directing  the 
defendant  to  pay  the  value  of  the  property  at 
point  of  delivery.  The  Interstate  Commerce 
Commission  not  only  assumed  Jurisdiction, 
but  held  that  the  stipulation  of  the  bUl  of 
lading  was  reasonable  and  valid.  The  re- 
port of  the  Commission  quotes  the  above 
parts  of  section  15,  and  says:  "Under  the 
law,  therefore,  the  Commission  has  author- 
ity to  consider  and  determine  the  reason- 
ableness of  regulations  and  practices  In  re- 
spect of  issuance,  form,  and  substance  of 
bills  of  lading  and  to  determine  and  pre- 
scribe what  regulations  and  practices  are 
reasonable."  It  Is  said  in  the  opinion  of  the 
court  that  the  effect  of  the  Hepburn  Act  is 
to  prohibit  agreements  fixing  the  value  of 
the  article  shipped  and  restricting  liability 
to  such  value  in  case  of  loss  or  damage  by 
negligence.  The  Supreme  Courts  of  Mas- 
sachusetts, New  York,  and  New  Jersey  have 
taken  the  opposite  view.  The  cases  are  well 
•considered,  and  I  can  add  nothing  to  what 
is  said  by  the  learned  Judges  of  those  courts. 
Bernard  v.  Express  Co.,  205  Mass.  254,  91 
K.  BL  826,  28  L.  B.  A.  (N.  S.)  293,  18  Ann. 
Cas.  351;  Greenwald  v.  Barrett,  199  N.  T. 
170,  92  N.  B.  218,  35  L.  R.  A.  (N.  S.)  971; 
8.  c,  130  App.  Dlv.  696,  115  N.  Y,  Supp. 
311;  Travis  v.  Wells-Fargo  Co.,  79  N.  J. 
Law,  83,  74  Atl.  444.  In  Travis  t.  Wells- 
Fargo  Co.,  it  is  held  that:  *1n  an  action 
against  a  common  carrier  for  goods  lost  in 
transit,  a  receipt  was  put  In  evidence,  in 
which  receipt  the  defendant  limited  its  liabil- 
ity to  the  sum  of  $50,  unless  a  greater  value 
was  stated  by  the  shipper.  The  trial  court  held 
that  section  20  of  the  Interstate  Commerce 
Act  of  1900  (the  Hepburn  Act)  prohibited  a 
common  carrier  from  so  limiting  its  liabil- 
ity by  contract  Held,  that  this  was  error, 
MB  that  section  of  the  federal  statute  only 
inrohibited    any    contract    which    exempted 


such  carrier  from  liability  from  losses 
caused  by  a  connecting  carrier  to  which  the 
defendant  had  delivered  the  goods."  In 
Greenwald  v.  Barrett,  it  is  held  by  the  Su- 
preme Court  of  Appeals  of  New  York  that: 
''The  language  of  the  act  of  Congress  com 
monly  known  as  the  Hepburn  Act,  being  an 
amendment  to  section  20  of  the  Interstate 
Commerce  Act,  does  not  abrogate  the  right 
of  common  carriers  either  to  regulate  their 
charges  for  carriage  by  the  value  of  the 
goods,  or  to  agree  with  the  shipper  upon 
a  valuation  of  the  property  carried." 

I  conclude  from  the  authorities  referred 
to  that  Ccmgress  has  conferred  upon  the  In- 
terstate Commerce  Commission  the  power  to 
regulate  rates  on  interstate  commerce ;  that 
a  rate  established  and  on  file  with  the  Com- 
mlENiion  is  presumed  to  be  reasonable  until 
declared  by  the  Commission  to  be  otherwise; 
that  such  rate  must  be  strictly  adhered  to 
by  the  shipper  and  carrier  as  long  as  it  re- 
mains In  fbroe;  and,  finally,  that  a  state 
court  is  without  Jurisdiction  to  interfere  di- 
rectly or  indirectly  with  an  interstate  rate 
properly  established  and  published  and  on 
file  with  the  Interstate  Commerce  Commis- 
sion as  provided  by  the  act  to  regulate  com- 
meroe. 

WAIiKEB,  Jt  concurs  in  this  opinion. 

CLABK,  G.  J.  (concurring.)  No  question 
as  to  rates,  nor  as  to  the  power  of  the  In- 
terstate Commerce  Commission  to  regulate 
rates,  arises  in  this  case.  The  sole  question 
is  whether  under  the  guise  of  fixing  rates 
the  carrier  can  make  a  collateral  stipulation 
which  shall  relieve  it  from  payment  in  part 
of  damages  sustained  by  the  shipper  because 
of  the  negligence  of  the  carrier.  If  the  car- 
rier could  thus  relieve  itself  by  contract  of 
part  of  the  consequence  of  Its  negligence,  it 
could  relieve  itself  altogether.  It  is  well 
settled  that  this  cannot  be  done.  Besides 
the  authorities  dted  in  the  opinion  of  Mr. 
Justice  ALLS?N  in  this  case  they  can  be  found 
collected  in  the  opinion  of  Mr.  Justice  Walk- 
er in  kime  v.  R.  R.,  76  8.  BL  509,  at  this 
term. 

The  carrier  can  relieve  Itself  by  contract, 
in  proper  cases  and  for  a  reasonable  con- 
sideration from  its  liability  as  insurer,  but 
it  cannot  stipulate  to  be  relieved  either  in 
whole  or  in  part  from  liability  to  pay  f6r 
damages  caused  by  its  negligence. 

WALKEDEt,  J.  (dissenting).  I  concur  In  the 
dissenting  opinion  of  Justice  BROWN.  The 
court  now  reverses  its  former  rulings  in 
Jones  T.  Railroad,  148  N.  a  580,  62  &  O.  701 
(decided  by  a  unanimous  court),  and  Wtns- 
low  V.  Railroad,  151  N.  a  250,  65  S.  B.  966, 
and,  as  I  think,  Gardner  v.  Railroad,  127  N. 
C.  293,  87  S.  EI  328,  which  cases  are  clearly 
sustained,  in  principle,  at  least*  by  Mitdi^l 
V.  RaUroad,  124  N.  C  246,  32  S.  B.  671,  44 
li.  R.  A.  515,  Selby  ▼.  RaUroad,  113  N.  a  688, 
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18  S.  B.  88,  87  Am.  St  Rep.  636,  and  Everett 
V.  Railroad,  138  N.  C.  71.  50  S.  E.  659,  1  L. 
R^  A.  (N.  S.)  085,  in  the  last  of  which  cases 
Justice  Hoke  said,  when  addressing  himseU 
to  this  subject:  "Such  agreements  are  up- 
held where,  the  carrier  being  without  knowl- 
edge or  notice  of  the  true  value,  the  parties 
agree  upon  a  valuation  of  the  particular 
goods  shipped,  approximating  the  average 
value  of  ordinary  goods  of  like  kind,  and 
make  such  valuation  the  basis  of  a  just  and 
reasonable  shipping  rate."  The  cases  cited 
by  the  court  in  its  opinion  did  not  repudiate 
or  even  modify  the  general  rule  we  had 
adopted,  after  much  consideration  and  dis- 
cussion of  the  matter,  but  were  simply  decid- 
ed upon  the  ground  that  the  rule  was  not  ap- 
plicable to  their  peculiar  and  exceptional 
tSiCtB.  The  stipulation  in  the  bill  of  lading, 
as  to  value,  is  not  an  attempted  evasion  by 
the  railroad  company  of  its  liability  for  neg- 
ligence as  a  carrier,  which  still  r^nains,  as 
is  said  in  Kime  v.  Railroad,  76  S.  B.  609,  at 
this  term,  but  it  is  merely  a  legitimate,  rea- 
sonable, aiid  lawful  arrangement  for  the  liq- 
uidation of  the  quantum  of  damages  upon  a 
Just  basis  should  a  loss  occur  by  the  negli- 
gence of  the  carrier,  for  it  does  not  relieve 
him  of  any  obligation  to  exercise  diligence, 
fidelity,  and  cara  It  is  not,  by  any  means, 
unusual  for  parties  to  agree  beforehand  upon 
the  extent  of  the  recovery  in  the  way  of 
stipulated  damages,  where  there  is  a  breach 
of  contract,  and  such  agreements  have  been 
upheld  by  the  courts,  even  if  the  breach  is 
intentional  or  willful,  or  amounts  technically, 
as  in  this  case,  to  a  tort  Our  former  and 
well-considered  decisions,  now  overturned, 
were  In  perfect  harmony  with  the  view  of 
the  Supreme  Court  of  the  United  States  in 
Hart  V.  Railroad  Co.,  112  U.  S.  331,  6  Sup. 
Ct  151,  28  L.  Bd.  717,  in  which  it  was  held 
that  where  a  contract  of  carriage,  signed  by 
the  shipper,  is  fairly  made  with  a  railroad 
company,  agreeing  on  the  valuation  of  the 
property  carried,  with  the  rate  of  freight 
based  on  the  condition  that  the  carrier  as- 
sumes liability  only  to  the  extent  of  the 
agreed  valuation,  even  in  case  of  loss  or 
damage  by  the  negligaice  of  the  carrier,  the 
contract  will  be  upheld  as  a  proper  and  law- 
ful mode  of  securing  a  due  proportion  be- 
tween the  amount  for  which  the  carrier  may 
be  responsible  and  the  freight  he  receives, 
and  of  protecting  himself  against  extrava- 
gant and  fanciful  valuations.  It  will  be  seen 
from  this  statement  of  the  law  that  the  lia- 
bility of  the  carrier  for  negligence  in  the  re- 
ceipt transportation,  and  delivery  of  the 
goods  intrusted  to  him  is  in  no  degree  dimin- 
ished, but  the  clause  by  which  the  value  of 
them  is  fixed  is  for  the  twofold  purpose  of 
determining  what  Is  a  reasonable  tariff  rate 
and  of  protecting  the  oarrier  agatast  imposi- 
tion and  fraud,  as  well  as  to  predetermine 
the  damages  in  case  of  a  loss.  There  is  noth- 
ing unlawful  or  oppressive  in  this  arrange- 


ment and  no  attempt  to  take  advantage  of 
the  shipper,  but  on  the  contrary,  the  stipula- 
tion prevents  the  shipper  from  taking  any 
advantage  of  the  carrier  by  a  false  represen- 
tation as  to  value.  The  charge  for  carriage 
must  be  settled  beforehand  by  some  fixed 
standard.  In  York  Co.  v.  Railroad,  70  U.  S. 
(3  Wall.)  107,  18  U  Ed.  170,  the  saniid  court 
held  that  "a  common  carrier  may  prescribe 
regulations  to  protect  himself  against  im- 
position and  fraud,  and  fix  a  rate  of  charges 
proportionate  to  the  magnitude  of  the  risks 
he  may  have  to  encounter."  And  in  Rail- 
road Co.  V.  Lockwood,  84  U.  S.  (17  Wall.)  357, 
21  U  Ed.  627,  the  court  while  recognizing 
fully  the  general  rule,  that  a  common  carrier 
cannot  lawfully  stipulate  for  exemption  from 
responsibility  if  the  exemption  is  not  Just 
and  reasonable,  and  that  it  is  not  so  for  a 
common  carrier  to  stipulate  for  his  exemp- 
tion from  responsibility  for  the  negligence 
either  of  himself  or  his  servants,  neverthe- 
less decided  it  to  be  "just  and  reasonable 
that  he  should  not  be  held  responsible,  in 
law,  for  losses  hai^>ening  by  sheer  accident 
nor  chargeable  for  valuable  articles  liable  to 
be  damaged,  unless  apprised  of  their  charac- 
ter or  value."  We  have  referred  to  the  law 
as  thus  stated  by  courts  entitled  to  our  high- 
est respect  and  whose  decision  on  any  par- 
ticular question  of  general  law,  though  not 
conclusive  upon  us,  is  not  to  be  lightly  con- 
sidered or  disregarded,  but  should  have  the 
greatest  weight  with  us  in  deciding  the  same 
or  similar  questions,  for  the  purpose  of  show- 
ing clearly  the  difTerence  between  Kime  r. 
Railway  and  this  case,  and  it  is  emphasized 
and  accentuated  in  this  passage  taken  from 
the  opinion  of  Justice  Blatchford  in  Hart  v. 
Railroad,  supra:  ''The  limitation  as  to  value 
has  no  tendency  to  exempt  from  liability  for 
negligence.  It  does  not  induce  want  of  care. 
It  exacts  from  the  carrier  the  measure  of 
care  due  to  the  value  agreed  on.  The  car- 
rier is  bound  to  respond  in  that  value  for 
negligence.  The  compensation  for  carriage 
is  based  on  that  value.  The  shipper  is  es- 
topped from  saying  that  the  value  is  greater. 
The  articles  have  no  greater  value,  for  the 
purposes  of  the  contract  of  transportation, 
between  the  parties  to  that  contract  The 
carrier  must  respond  for  negligence  up  to 
that  value.  It  is  just  and  reasonable  that 
such  a  contract  fairly  entered  into,  be  up- 
held. There  is  no  violation  of  public  policy. 
On  the  contrary,  it  would  be  unjust  and  un- 
reasonable, and  would  be  repugnant  to  the 
soundest  principles  of  fair  dealing  and  of  the 
freedom  of  contracting,  and  thus  confiict 
with  public  policy,  if  a  shipper  should  be  al- 
lowed to  reap  the  benefit  of  the  contract  if 
there  Is  no  loss,  and  to  repudiate  it  in  case 
of  loss."  In  Kime*s  Case  we  were  discussing 
the  right  of  the  carrier  to  limit  his  lia- 
bility, at  common  law,  as  an  insurer,  and 
also  for  negligence.  We  held  that  he  might 
rid   himself  of  his  liability  as  insurer  by 
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notice  given  In  advance  to  the  shipper,  If  tlie 
agreement  made  in  response  thereto  is  rea- 
sonable and  founded  upon  a  fair  considera- 
tion and  conforms  to  the  sound  public  policy 
by  which  the  obligations  of  the  carrier  to  the 
public  are  settled  (6  G!yc  896),  but  that  he 
cannot  stipulate  for  an  exemption  for  re- 
sponsibility for  a  loss  of  goods  caused  by  his 
negligence  in  their  transportation.  The  ques- 
tion decided  in  this  case  was  not  presented, 
as  the  judge  instructed  the  lury,  in  Kime's 
Case,  that  the  stipulation  in  the  bill  of  lad- 
ing, that  the  carrier  assumed  liability  only 
to  the  extent  of  the  agreed  valuation,  which 
was  $100  for  each  horse  in  the  car  load,  was 
valid,  and  that  they  should  assess  plaintilTs 
damages  accordingly.  He  did  not  appeal, 
and  therefore  could  not  avail  himself  In  this 
court  of  any  error  in  the  charge,  if  there  was 
any,  nor  could  defendant,  as  it  was  in  its 
favor,  and  I  then  thought,  and  still  think, 
that  there  was  none.  But  the  question  as  to 
the  validity  of  the  dause,  which  provides 
for  the  payment  of  a  stipulated  amount  or 
the  agreed  value  of  the  goods  was  not  in- 
volved in  that  case  at  all,  the  only  issue  be- 
ing as  to  the  negligent  conduct  of  the  de- 
fendant railroad  company  in  the  carriage  of 
the  horses  from  Richmond,  Va.,  to  Burling- 
ton, N.  C,  and  we  held  that  the  stipulation 
in  the  bill  of  lading,  as  to  the  examination 
of  the  car  by  Che  shipper,  did  not  so  far 
limit  the  responsibility  of  the  defendant  as 
to  relieve  it  from  the  exercise  of  due  and 
proper  care  in  the  transportation,  and  that 
loading  and  transporting  the  horses  in  a 
dose  car,  without  any  ventilation,  and  al- 
most airtight,  which  caused  them  to  be 
smothered,  so  that  they  staggered  as  they 
were  being  unloaded  at  Burlington,  and  had 
to  be  assisted  from  the  car,  was  itself  gross, 
if  not  wanton,  negligence.  The  distinction  Is 
clearly  to  be  seen  between  such  a  case,  where 
the  attempt  of  the  carrier  was  to  limit  his 
liability  for  a  negligent  transportation,  and 
a  clause  fixing  the  amount  of  the  recovery  or 
quantum  of  damages  if  the  horses  were  in- 
jured by  such  negligence,  and  obtaining  a 
considerable  reduction  In  the  fteight  charges 
by  a  fair  and  optional  agreement  as  to  value. 
I  have  said  this  much  in  the  case,  not  for 
the  purpose  of  vindicating  our  former  opin- 
ions at  the  present  time,  but  to  show  how  un- 
like this  case  Is  that  of  Kime  v.  Railroad, 
decided  at  this  term,  and  in  which,  at  its  re- 
quest, I  expressed  the  views  and  stated  the 
conclusions  of  the  court  I  may,  perhaps, 
have  occasion  to  discuss  the  other  question 
later,  when  I  will  attempt  to  show,  by  rea- 
son, and,  as  I  think,  by  the  great  weight  of 
authority,  that  the  view  we  formerly  enter- 
tained is  the  correct  one.  Nor  do  I  intend 
now  to  dwell  upon  the  remaining  question, 
viz.:  Whether  by  the  recent  amendments  to 
the  Interstate  Ck>mmerce  Act  the  €k>ngress 


has  not  made  the  question  of  fixing  the  rate 
by  an  agreed  valuation,  or  upon  such  a  val- 
uation as  its  basis,  one  of  federal  law,  so 
that,  when  the  schedules  are  filed  with  the 
Interstate  Commerce  Commission,  that  body 
is  vested  with  the  power  to  determine  as  to 
the  reasonableness  and  validity  of  the  rates, 
it  having  actually  decided  that  such  an 
agreement  as  Is  now  in  question  is  a  valid 
one,  and  that  a  lawful  rate  is  established 
thereby.  I  am  thoroughly  satisfied  in  all 
these  resi>ects  with  the  able  and  learned 
opinion  of  Justice  BROWN,  in  which  I  have 
concurred,  and  which  to  my  mind  presents 
unanswerable  arguments  in  support  of  our 
views.  If  it  is  a  federal  question,  the  deci- 
sion of  the  court  in  Hart  v.  Railroad,  and 
in  Hughes  v.  Railway,  dted  in  the  prtndpal 
opinion  in  this  case,  in  which  the  court  ad- 
heres to  its  former  rulings,  are  controlling 
upon  us,  however  mudi  we  may  differ  with 
that  court  in  its  reasoning  and  oondusion. 


aeo  N.  a  268) 

HERRING  et  aL  ▼.  ATLANTIC  COAST 

LINE   R.    CO. 

(Supreme  Court  of  North  CaroUna.    Nov.  20» 

1912.) 

Appeal  from  Superior  Court,  Saiqpsoa 
County;    Carter,  Judge. 

Action  by  R,  E.  Herring  and  others  against 
the  Atlantic  Coast  Line  Railroad  Company. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.     AlBrmed. 

H.  A.  Grady,  of  CUnton,  and  Davifl  &  Davis, 
of  Wilmington,  for  appellant  Fowler  & 
Crumpler  and  O.  M.  Faircloth,  ail  of  Clin- 
ton, for  appellees. 

ALLEN,  J.  The  dedsion  In  Mule  Co.  ▼. 
S.  A.  U  Ry.,  76  S.  B.  513,  at  this  term,  con- 
trols this,  and  upon  that  authority  the  Judg- 
ment is  affirmed. 

No  error. 


(161  N.  0.  218) 
GUPTON  et  aL  v.  SLEDGE  et  aL 

(Supreme  Court  of  North  Carolina.    Not.  27, 

1912.) 

1.  Appeal  and  Errob  (|  797*)— DimossAL 
OF  Appeal— Failube  to  Docket  Case  is 
Time— Lacuss    op   Appellee— Effect. 

Where  appellee  delayed  his  motion  to 
dismiss  because  the  transcript  on  appeal  was 
not  docketed  seven  days  before  the  call  of 
the  docket  of  the  district  to  which  the  case 
belonged,  until  the  call  of  the  district  was 
begun,  at  which  time  the  case  had  been  dock- 
eted, the  motion  must  be  denied,  since  ap* 
pellant  on  the  laches  of  the  appellee  could 
docket  his  case  at  any  time  at  the  term  be-* 
fore   a   motion   to   dismiss. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8149^154:  Dec  Dig.  | 
797.*] 

2.  Appeal  and  Eebor  (|i  631,  766*)— Dis- 
missal OF  Appeal— Gbounds. 

Where  a  cause  was  docketed  too  late  for 
hearing  at  a  term  of  the  Supreme  Court,  a 
motion  to  dismiss  for  failure  to  print  the  rec* 
ord  and  file  printed  briefs  must  be  denied, 
since   the   duty   to  print   the    record   and   file 
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briefs  need  oi^  be  done  at  tlie  time  reqaired 
before  the  call  for  hearinip  at  the  next  term. 

[Ed.  Note.— For  other  cases,  see  .Appeal  and 
Error.  Cent  Dig.  ii  2766-2770,  3100;  Dec 
Dig.  if  631,  765.*] 


d    564*)— Serving 
Tims— PowsB 


OF 


3.  Appeal    and    Ebbob 
Case  —  Extension    ot 

OOUBT. 

The  court  has  no  power  to  extend  the 
statutory  time,  or  the  time  fixed  by  agree- 
ment ox  the  parties  for  the  serving  of  the 
case  on  appeal,  and,  where  appellant  showed 
no  action  on  the  part  of  appellee  which  caused 
a  delav  in  serving  the  case  on  appeal  within 
the  stipulated  time,  the  Judgment  will  be  af- 
firmed, in  Uie  absence  of  any  error  in  the  rec- 
ord proper. 

[Edi  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $S  2501-2S»06,  2555-2559; 
Dec.  Dig.  i  664^'] 

Appeal  from  Superior  Gourt,  Catawba 
County;  Adamg,  Judge. 

Action  by  J.  F.  Oupton  and  others  against 
W.  T.  Sledge  and  others.  From  a  judgment 
for  plaintiffs,  defendants  appeaL  Motion  to 
dismiss  appeal  denied,  and  motion  to  aflElrm 
granted. 

W.  A.  Self,  of  Hickory,  for  appellants. 
W.  H.  Yarborough,  Jr.,  of  Louisburg,  Coun- 
cill  &  Yount,  of  Hickory,  and  W.  H.  Ruffin,  of 
Louisburg,  for  appellees. 

CLARK,  C.  J.  [1  ]  The  plaintiff  moved  to 
dismiss  because  Uie  transcript  on  appeal  was 
not  docketed  seven  days  before  the  call  of 
the  docket  of  the  district  to  which  it  belongs. 
This  motion  was  denied,  for,  though  the 
record  was  not  then  docketed  as  required, 
the  appellee  did  not  move  to  dismiss  at  that 
time,  but  delayed  to  make  his  motion  till  the 
call  of  the  district  was  begun  at  which  time 
the  case  had  been  docketed.  The  appellee 
being  in  laches  himself,  the  appellant  could 
docket  his  case  at  any  time  at  this  term  if 
before  the  appellee  moved  to  dismiss.  Bene- 
dict V.  Jones,  131  N.  a  473,  42  S.  EL  909; 
I^ney  V.  Mackey,  144  N.  C.  630,  67  S.  E. 
38a 

[2]  The  case  thus  being  docketed  though 
too  late  for  hearing  at  this  term,  a  motion 
to  dismiss  for  failure  to  print  the  record 
and  file  printed  brief  cannot  avail,  as  these 
things  are  required  to  be  done  at  the  time 


required  before  the  call  for  hearing  at  next 
term. 

[8]  The  appellee  further  moves,  however, 
to  aflirm  because  there  is  no  case  settled  on 
appeal,  and  the  appellant  moves  for  a  certi- 
orari to  have  the  case  settled.  The  facts 
are  that  the  case  was  tried  at  May  term, 
1912,  of  Catawba  superior  court,  which  ad- 
journed on  May  15,  1912.  By  consent  30 
days  was  allowed  the  appellant  to  serve  case 
on  appeal  which  was  afterwards  extended  by 
consent  10  days  longer.  This  time  expired 
July  6th.  The  appellant  did  not  attempt  to 
serve  case  on  appeal  till  July  6th,  when  the 
appellee's  counsel  accepted  service,  reserving, 
however,  his  objection  that  the  time  had 
expired.  The  judge,  when  appealed  to,  prop- 
erly refused  to  settle  the  case  upon  that 
ground.  The  time  in  which  the  "case  on 
appeal*'  must  be  served  is  fixed  by  the  stat- 
ute, and  the  court  cannot  extend  it  Cozart 
V.  As.  Co.,  142  N.  O.  622,  65  S.  E.  411,  and 
cases  cited.  When  a  different  time  is  sub- 
stituted by  the  agreement  of  the  parties, 
neither  can  the  court  extend  that  time.  Id. 
The  appellant  shows  no  action  on  the  part 
of  the  appellee  which  caused  him  to  delay 
serving  his  case  on  appeal  within  the  stipu- 
lated time. 

Upon  examination  of  the  record  proper 
we  find  no  error,  nor  Is  there  any  excepticMi 
in  appellants'  case  on  appeal  which  would 
justify  a  new  trial,  and  the*  Judgment  below 
must  be  afitoned. 


BUMGABNER    v.    THORNTON    UGHT    & 

POWER   CO. 

(Supreme  Court  of  North  Carolina.    Nov.  27» 

1912.) 

Appeal  from  Superior  Court,  Catawba  Coun- 
ty;   Adams,  Jndse. 

Action  by  Ejtae  Bungamer,  administratrix, 
against  the  Thornton  Light  &  Power  Com- 
pany. BVom  a  judgment  for  plaintiff,  defend- 
ant appeals.     Affirmed. 

W.  A.  Self,  of  Hickorv,  for  appellant 
D.  L.  Rnssell  and  CounciU  &  Yount  all  of 
Hickory,  for  appellee. 

PER  CURIAM.  The  facts  in  this  case  are 
identical  with  those  in  Gnpton  v.  Sledge,  76 
S.  EI  627,  and  the  same  motiona  were  made. 

Affirmed. 
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ERVIN  T.  FIRST  NAT.  BANK  OF  LENOIR. 

(Supreme  Court  of  North  Oarolina.     IDec  4, 

1912.) 

L  Usury  (I  111*)— Complaiwt— Aixbgation 
OP  Usurious  Patksnts. 

A  complaint,  in  nn  action  to  recover  usury 
paid  and  to  ascertain  the  amount  due  defend- 
ant, which  charged  that  from  January  1.  1908, 
to  November  11,  1910,  plaintiff  paid  S6S1  as 
usury,  and  that  he  be  credited  with  double  that 
amount;  that  in  addition  to  such  credit  he 
was  entitled  to  be  credited  with  $1,005,  which 
he  paid  defendant,  which  amount  was  made  up 
of  $858.25  and  $146.75,  both  paid  on  September 
6,  1911,  without  allegingr  that  illegal  interest 
was  included  in  the  payment—did  not  allege 
that  the  payment  of  $146.75  was  usurious,  and 
plaintiff  was  entitled  only  to  have  such  pay- 
ment credited  on  the  principal  sum  due  as  de- 
manded. 

[Ed.  Note.~For  other  cases,  see  Usury,  Cent 
Dig.  li  272^06;   Dec.  DigTl  111.*] 

2.  UsxTBT  (i  146*) — Usurious  Transaotioits. 
A  bank  which  requires  a  debtor  to  renew 
the  indebtedness  from  time  to  time,  and  to. pay 
interest  therein  in  advance  at  8  per  cent  on 
some  payments,  and  a  little  more  than  7  per 
cent  on  others,  is  guilty  of  usury,  and  the  in- 
debtedness bears  no  interest,  and  any  payment 
not  tainted  with  usury  must  be  credited  on 
the  indebtedness. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  §§  437-439;    Dec.  Dig.   f  146.*] 

Appeal  from  Superior  Court,  Caldweli  Coun- 
ty; Lyon,  Judge. 

Action  by  J.  R.  Ervin  against  the  First 
National  Bank  of  Lenoir.  From  a  Judgment 
granting  Insufficient  relief,  plaintiff  appeals. 
Modified  and  affirmed. 

This  is  an  action  against  the  First  Nation- 
al Banlc  of  Lenoir  to  recover  usury  alleged 
to  liave  been  paid,  and  to  ascertain  the 
amount  due  from  the  plaintiff  to  the  defend- 
ant, or  from  the  defendant  to  the  plaintiff. 
The  defendant  denied  that  it  had  charged  or 
received  usury,  and  demanded  judgment  for 
the  balance  alleged  to  be  due  it 

The  allegation  in  the  complaint  as  to  pay- 
ments made  by  the  plaintiff  is  as  follows: 
*'(5)  That  from  the  time  that  plaintiff  began 
to  pay  8  per  cent  Interest  in  1907,  or  from 
January  1,  1908,  to  November  11,  1910,  he 
paid  the  defendant  the  sum  of  $684,  the  same 
being  usurious,  unl^iwful,  and  forbidden  by 
law ;  and  plaintiff  avers  that  he  is  entitled  to 
recover  the  said  sum  of  $684  so  paid  to  the 
defendant  at  the  rate  of  8  per  cent,  and  in 
addition  thereto  the  sum  of  $1,368,  being 
double  the  interest  charged  plaintiff,  which 
plaintiff  avers  he  is  entitled  to  recover  by 
way  of  penalty,  and  the  additional  sum  of 
$1,005  which  plaintiff  paid  defendant,  sub- 
ject to  the  deduction  of  $2,985  which  plain- 
tiff borrowed  of  defendant,  which  would  leave 
due  plaintiff  $72." 

By  consent,  sU  issues  raised  were  referred 
under  the  Code,  and  the  following  is  the  re- 
port of  the  referee: 

"First  That  commencing  in  the  year  1907, 
and  continuing  up  to  fibout  September  6, 
1911,  plaintiff  was  doing  his  banking  busi- 


aess  with  defendant,  making  deposits  with 
and  procuring  loans  from  defendant  bank  as 
the  exigencies  of  his  business  permitted  and 
required. 

"Second.  That  on  January  1,  1908,  plain- 
tiff owed  the  defendant  the  sum  of  $2,985 
for  money  loaned,  which  loan  was  evidenced 
by  the  note  of  plaintiff  for  said  sum.  That 
the  defendant  has  carried  this  loan  since 
said  date,  but  required  the  plaintiff  to  renew 
the  evld^iee  of  said  indebtedness  from  time 
to  time  by  executing  new  note  therefor  and 
paying  the  interest  thereon  at  the  rate  of 
8  per  cent;  the  interest  being  paid  in  ad- 
vance at  the  time  the  plaintiff  delivered  his 
note  to  d^endant  renewing  said  indebtedness. 

''Tliird.  The  summons  in  this  action  was  is- 
sued and  served  on  November  2,  1911. 

"Fourth.  That  on  the  dates  given  below, 
plaintiff  renewed  his  indebtedness  of  $2,985 
to  defendant  and  paid  interest  thereon  in 
advance  at  a  rate  greater  than  6  per  cent,  to 
wit,  8  per  cent,  on  three  of  said  payments, 
and  a  little  more  than  7  per  cent  on  the 
other  payments.  The  following  are  the  dates 
and  amounts  of  said  payments,  to  wit: 

November  18,  1909 $53  61 

February  22,   1910 50  70 

May  28,  1010 , 59  70 

August   29,   1910 59  70 

Total    $232  71 


ttr 


This  sum  was  knowingly  charged  and  re- 
ceived by  the  defendant  for  the  loan  of 
$2,985  from  November  11»  1909,  to  Novem- 
ber 11,  1910. 

"Fifth.  That  on  August  29,  1910.  plaintiff 
executed  and  delivered  to  defendant  a  note, 
bearing  date  of  August  11,  1910,  and  due  No- 
vember 11,  1910,  renewing  his  said  indebted- 
ness of  $2,985 ;  and  on  said  August  29,  1910, 
the  defendant  knowingly  charged  and  re- 
ceived interest  at  the  rate  of  8  per  cent  on 
said  debt  to  the  maturity  of  said  note,  which 
sum  is  charged  above.  That  said  note  drew 
6  per  cent  after  maturity.  That  plaintiff 
failed  to  pay  or  renew  said  note  at  maturity, 
and  said  note  is  still  held  by  the  defendant. 
That  on  September  6,  1911,  plaintiff  caused 
to  be  paid,  and  defendant  knowingly  charg- 
ed and  received,  the  sum  of  $146.75,  and 
credited  same  as  interest  on  said  note  from  ^ 
November  11,  1910,  to  September  6,  1911. 
Tliat  this  sum  represents  6  per  cent  interest 
on  said  note  from  said  time. 

"Sixth.  That  the  amount  knowingly  charg- 
ed and  received  by  defendant  on  said  loan 
of  $2,985  from  November  11,  1909,  to  Septem- 
ber 6,  1911,  as  interest,  is  the  sum  of  the 
items  in  my  finding  of  facts  Nos.  4  and  5 
above,  to  wit,  $232.71  and  $146.75;  making 
a  total  amount  of  interest  knowingly  charg- 
ed and  received  on  said  debt  for  1  year,  9 
months,  and  25  days  of  $379.46,  which  is 
$53.60  more  than  the  legal  rate  of  6  per  cent 

"Seventh.  That  from  November  2,  1908, 
to  November  1,  1909,  defendant  knowingly 
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charged  and  received  Interest  on  said  loan  at 
the  rate  of  8  per  cent. ;  making  a  total  amount 
of  $238.80  for  said  tima 

"Eighth.  That  on  September  6,  1911,  plain- 
tiff caused  to  be  paid,  and  defendant  re- 
ceived and  credited  on  the  principal  of  said 
note,  the  sum  of  $858.25." 

Conclusions  of  law: 

"First  That  the  burden  is  on  the  plaintiff 
to  establish  his  contentions  by  the  greater 
weight  of  evidence,  and  to  show  that  his 
cause  of  action,  if  any,  is  not  barred  by  the 
statute  of  limitations,  and  I  have  applied  this 
rule  of  law  in  finding  facts. 

"Second.  B^om  facts  found  in  the  second, 
third,  and  seventh  findings  of  fact  above,  I 
conclude,  as  a  matter  of  law,  that  defendant 
knowingly  charged  and  received  from  plain- 
tiff usury  to  the  amount  of  $238.80  up  to  No- 
vember 1,  1909,  but  that  the  statute  of  lim- 
itations, as  contained  in  subsection  2  of  sec- 
tion 396  of  the  Revisal  of  1905,  applies  to 
this  item  of  charge,  and  that  plaintiff's  cause 
of  action,  therefore,  is  barred,  and  plaintiff  is 
not  entitled  to  recover. 

"Third.  From  the  facts  found  in  the  third 
and  fourth  findings  of  fact,  I  conclude,  as  a 
matter  of  law,  that  defendant  knowingly 
charged  and  received  from  the  plaintiff  usury 
to  the  amount  of  $232.71,  and  that  plaintiff 
is  entitled  to  recover  in  this  action  double 
said  sum  of  $232.71,  to  wit,  the  sum  of 
$466.42. 

"Fourth.  From  the  facts  found  in  the 
third,  fifth,  and  sixth  findings  of  fact  above, 
I  conclude,  as  a  matter  of  law,  that  the 
defendant  knowingly  charged  and  received 
from  plaintiff  usury  to  the  amount  of  $146.- 
75,  and  that  plaintiff  is  entitled  to  recover 
in  this  action  double  said  usurious  charge  of 
$146.75,  to  wit,  the  sum  of  $293.50. 

"Fifth.  From  facts  found  in  the  third, 
fourth,  and  fifth  findings  of  fact  above,  I  con- 
clude, as  a  matter  of  law,  that  all  unpaid 
interest  on  said  note  is  forfeited,  and  no  in- 
terest can  be  charged  or  collected  thereon. 

"Sixth.  From  facts  found  in  the  finding  of 
fact  above,  I  conclude  that  plaintiff  is  enti- 
tled to  a  credit  of  $858.25  on  this  indebted- 
ness to  defendant  as  of  September  6,  1911. 

"Seventh.  That,  upon  the  facts  found  in 
fourth,  fifth,  and  sixth  findings  of  fact,  plain- 
tiff is  entitled  to  a  credit  of  $785.92,  being 
the  penalty  adjudged  against  the  defendant 
in  my  third  and  fourth  conclusions  of  law 
above. 

"Eighth.  From  the  facts  found  in  the  fifth 
finding  of  fact  above,  I  conclude,  as  a  mat- 
ter of  law,  that  the  defendant  is  entitled  to 
Judgment  against  the  plaintiff  on  the  note  al- 
leged in  its  further  defense  for  the  sum  of 
$1,367.83;  this  being  the  balance  due  after 
allowing  all  credits  and  penalties,  with  inter- 
est after  final  Judgment  is  entered,  and  for 
costs  of  this  action,  to  be  taxed  by  the  clerk, 
except  allowance  to  referee  and  stenographer, 
which  should  be  paid  one-half  by  plaintiff 
and  one-half  by  the  defendant." 


The  defendant  filed  several  exceptions  to 
the  report,  but  all  depend  on  the  first,  which 
is:  "First  The  referee  erred  in  his  sixth 
finding  of  fact  in  adding  the  sum  of  $146.75 
to  the  sum  of  $232.71,  for  that  the  said  pay- 
ment of  $146.75  was  the  payment  of  the  le- 
gal interest  due  on  the  note  referred  to  and 
as  shown  in  the  said  referee's  fifth  finding 
of  fact  That  said  payment  of  $146.75  is  a 
separate  transaction,  represents  the  amount 
of  the  legal  interest  on  said  note,  and  is  un- 
tainted with  usury." 

The  referee  credited  the  note  for  $2,985 
with  $758.92  (this  being  twice  the  items  paid 
of  $232.71  and  $146.75)  and  with  the  pay- 
ment of  $858.25,  making  a  total  of  credits  of 
$1,617.17,  and  recommended  that  Judgment 
be  entered  in  favor  of  the  defendant  for  the 
difference,  $1,367.83.  His  honor  sustained 
the  first  exception,  and  eliminated  the  item 
of  $146.75  from  the  credits,  and  thereby  in- 
creased the  amount  found  to  be  due  by  the 
referee  $293.50  (being  twice  $146.75),  and 
making  the  total  for  which  Judgment  was 
rendered  $1,661.33,  and  the  plaintiil  except- 
ed and  appealed. 

W.  B.  OounciU,  of  Hickory,  and  Lawrence 
Wakefield,  of  Lenoir,  for  ai^>eUant  Mark 
Squires,  of  Lenoir,  for  ai^ellee. 

ALLEN,  J.  [1]  No  question  is  raised  by 
this  appeal  except  as  to  the  effect  of  the  pay- 
ment of  $146.75,  and  as  to  that  there  is  no 
allegation  of  usury,  nor  is  there  any  demand 
in  the  complaint  for  the  recovery  of  double 
this  amount — ^the  penalty  prescribed  by  stat- 
ute for  receiving  usurious  interest 

In  the  complaint  the  plaintiff  charges  that 
from  January  1,  1908,  to  November  11,  1910, 
he  paid  $684,  "the  same  being  usurious,  un- 
lawful, and  forbidden  by  law,"  and  he  de- 
mands that  he  be  credited  with  double  that 
amount,  and  this  is  the  only  allegation  of 
usurious  pasrments.  The  item  of  $146.76  can- 
not be  a  part  of  the  sum  of  $684,  because  it 
was  paid  on  September  6,  1911.  Again  he 
alleges  that,  in  addition  to  the  credit  of  twice 
the  sum  of  $684,  usurious  interest,  he  is  en- 
titled to  be  credited  with  $1,006,  "which 
plaintiff  paid  defendant"  without  any  alle- 
gation that  illegal  interest  was  included  in 
the  payment,  and  this  amount  is  made  up  of 
$858.25  and  $146.75,  both  paid  on  September 
6,  1911.  It  follows,  therefore,  that  as  the 
plaintiff  has  not  alleged  that  the  payment  of 
$146.75  was  usurious,  and  has  not  brought 
this  action  to  recover  the  penalty  for  receiv- 
ing the  same,  that  he  is  not  entitled  to  be 
credited  with  double  that  amount  We  are, 
however,  of  the  opinion  that  he  is  entitled 
to  have  the  payment  credited  on  the  princi- 
pal sum  due  by  him,  as  he  demands  in  his 
complaint 

[2]  Commenting  on  the  section  of  the  na- 
tional banking  act  dealing  with  usury,  which 
in  this  respect  is  almost  identical  with  our 
statute*  the  Supreme  CTourt  of  the  United 
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States  says  In  iBrown  t.  Marlon  Nat.  Bank, 
169  U.  S.  416,  18  Sup.  Ot  390,  42  L.  Ed.  801: 
"The  forfeiture  declared  by  the  statute  Is  not 
waived  or  avoided  by  giving  a  separate  note 
for  the  interest,  or  by  giving  a  renewal  note 
In  which  is  included  the  usurious  interest 
No  matter  how  many  renewals  may  have 
been  made,  if  the  bank  has  charged  a  great- 
er rate  of  Interest  than  the  law  allows.  It 
must,  if  the  forfeiture  clause  of  the  statute 
be  relied  on,  and  the  matter  Is  thus  brought 
to  the  attention  of  the  court,  lose  the  entire 
Interest  which  the  note  carries  or  which  has 
been  agreed  to  be  paid.  By  no  other  con- 
struction of  the  statute  can  effect  be  given 
to  the  clause  forfeiting  the  entire  Interest, 
which  the  note,  bill,  or  other  evidence  of  debt 
carries,  or  which  was  agreed  to  be  paid,  but 
which  has  not  been  actually,  paid."  The 
same  court  says  In  Haseltine  v.  Central  Nat. 
Bank,  183  U.  S.  130,  22  Sup.  Ct  49,  46  L. 
Bd.  117:  *'Two  separate  and  distinct  classes 
of  cases  are  contemplated  by  this  section: 
First,  those  wherein  usurious  Interest  has 
been  taken,  received,  reserved,  or  charged,  in 
which  case  there  shall  be  'a  forfeiture  of  the 
entire  Interest  which  the  note,  bill,  or  other 
evidence  of  debt  carries  with  it,  or  which 
has  been  agreed  to  be  paid  thereon*;  second, 
In  case  usurious  Interest  has  been  paid,  the 
person  paying  it  may  recover  back  twice  the 
amount  of  the  interest  'thus  paid  from  the 
association  taking  or  receiving  the  same.' 
While  the  first  class  refers  to  interest  tak- 
en and  received,  as  well  as  that  reserved  or 
charged,  the  latter  part  of  the  clause  appar- 
ently limits  the  forfeiture  to  such  interest  as 
the  evidence  of  debt  carries  with  It,  or  which 
has  been  agreed  to  be  paid.  In  contradistinc- 
tion to  Interest  actually  paid,  which. is  cov- 
ered by  the  second  clause  of  the  section''^* 
and  in  First  Nat.  Bank  v.  Watt,  184  U.  S. 
161,  22  Sup.  Ct  457,  46  L.  Ed.  475:  "The  ar- 
gument that  the  recovery  should  have  been 
limited  to  twice  the  amount  by  which  the 
usurious  interest  exceeded  the  legal  rate  is 
predicated  on  what  Is  assumed  to  be  the  cor- 
rect construction  of  the  second  sentence  of 
section  5198,  above  quoted.  The  sentence  re- 
lied on  is  as  follows:  'In  case  the  greater 
rate  of  interest  has  been  paid,  the  person  by 
whom  it  has  been  paid,  or  his  legal  repre- 
sentatives, may  recover  back,  in  an  action 
in  the  nature  of  an  action  of  debt  twice  the 
amount  of  the  interest  thus  paid  from  the 
association  taking  or  receiving  the  same;  pro- 
vided such  action  is  commenced  within  two 
years  from  the  time  the  usurious  transaction 
occurred.'  It  Is  urged  that  the  statute  is  pe- 
nal in  its  character  and  must  be  strictly  con- 
strued; therefore  the  sentence  relied  upon 
must  be  interpreted  as  relating  solely  to  the 
usurious  portion  of  the  Interest  paid,  and 
not  to  80  much  of  the  rate  of  interest  as  was 


lawful.  Although  It  be  conceded  that  the 
statute  is  penal  in  character,  we  do  not  con- 
sider, even  under  the  strictest  rule  of  con- 
struction, it  is  possible  to  give  to  it  the 
meaning  contended  for  without  departing 
from  its  unambiguous  letter,  and  thereby 
frustrating  its  obvious  Intent  The  first  sen- 
tence of  the  section  provides  that  'the  tak- 
ing, receiving,  reserving,  or  charging  a  rate 
of  interest  greater  than  is  allowed,  when 
knowingly  done,  shall  be  deemed  a  forf^ture 
of  the  entire  interest  which  the  note,  bill,  or 
other  evidence  of  debt  carries  with  it,  or 
which  has  been  agreed  to  be  paid  thereon.' 
This,  without  the  slightest  ambiguity,  pro- 
vides for  the  forfeiture,  not  of  the  amount 
by  which  the  usurious  has  exceeded  the  law- 
ful rate,  but  of  the  entire  interest" 

As  the  renewals,  according  to  these  au- 
thorities, do  not  change  the  nature  of  the 
transaction,  and  Interest  is  forfeited  when 
usury  is  charged,  the  debt  became,  after  that 
time,  simply  a  loan  of  money  bearing  no  in- 
terest Smith  T.  B.  &  I4.  Ass'n,  119  N.  C.  255, 
26  S.  E.  41.  Applying  these  principles  to  the 
facts,  the  credit  of  $146.75  must  be  allowed 
to  the  plaintiff,  as  it  is  not  denied  tliat  the 
amount  was  paid  to  the  defendant  and  has 
been  credited  on  the  note,  and  as  the  note 
bears  no  interest  by  reason  of  the  usury. 

It  is  therefore  ordered  that  the  judgment 
of  the  superior  court  be  reformed  by  deduct- 
ing from  the  amount  recovered  $146.75>  and, 
as  thus  modified,  that  it  be  affirmed.  Let 
the  costs  be  divided. 

Modified  and  affirmed. 


(181  N.  c.  49) 

WILLIAMS  T.  FIRST  NAT.  BANK  OF 

LENOIR. 

(Supreme  Court  of  North   Carolina.     Dec.  4, 

1912.) 

Appeal  from  Superior  Court,  Caldwell  Coun- 
ty;   Lyon,  Judge. 

Action  by  B.  F.  Williams,  receiver,  against 
the  First  National  Bank  of  Lenoir.  From  a 
judgment  granting  insufficient  relief,  plknitiff 
appeals.     Reversed. 

The  pleadings  and  facts  are  in  all  material 
respects  like  those  in  Ehrvin  v.  Bank,  76  S. 
E.  529,  at  this  term,  except  in  this  case  the 
referee  credited  the  plaintiff  with  $170.31,  the 
item  in  controversy,  instead  of  with  double  the 
amount  paid,  as  he  did  in  the  Ervin  Case.  His 
honor  sustained  an  exception  to  allowing  the 
amount  $170.31  as  a  credit,  and  the  plaintiff 
excepted  and  appealed  from  the  judgment  ren- 
dered. 

W.  B.  Councill,  of  Hickory,  and  Lawrence 
Wakefield,  of  Lenoir,  for  appellant  Mark 
Squires,  of  Lienoir,  for  appellee. 

ALLEiN,  J.  The  decision  of  this  appeal  Is 
controlled  by  E3rvin  v.  Bank,  76  S.  B.  529,  at 
this  term,  and,  for  the  reasons  therein  stated, 
it  is  ordered  that  the  judgment  of  the  superior 
court  be  reduced  by  the  sum  of  $170.3L 

Reversed. 
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RAEFORD  et  nx.  t.  WESTERN  UNION 
TELEGRAPH  CO. 

(Sapreme  Court  of  North  Carolina.    Dec.  4, 

1912.) 

Telegraphs  and  Telephones  (i  27*)  — Ac- 
tions FOR  Failure  to  Deliver— Damages 
FOB  Mental  Anguish. 

In  an  action  for  failure  to  deliver  a  tele- 
gram addressed  to  a  point  in  this  state,  dam- 
ages for  ment^  anguish  may  be  recovered,  al- 
though not  recoverable  under  the  laws  of  the 
state  from  which  the  telegram  was  sent»  es- 
pecially where  the  company's  negligence  oc- 
curred entirely  in  this  state. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  |  27.*] 

Brown,  J^  dissenting. 

Appeal  from  Superior  Court,  Cumberland 
County;   Peebles,  Judge. 

Action  by  W.  F.  Raeford  and  wife  against 
the  Western  Union  Telegraph  Company. 
Judgment  for  defendant,  and  plaintiffs  ap- 
peal   Reversed  and  rendered. 

H.  L.  Cook,  of  Fayetteville,  for  appellants. 
Rose  A  Rose,  of  Fayetteville,  for  appellee. 


CLARK,  C.  J.  This  is  an  action  for  re- 
covery for  mental  anguish  for  failure  to  de- 
liver a  message  sent  from  Bonlf^y,  Fla.,  to 
Wade,  N.  C.  The  answer  admitted  the  prompt 
receipt  of  the  message  at  Wade.  The  oper- 
ator testified  that  he  placed  the  telegram  in 
a  stamped  envelope,  and  deposited  it  in  the 
mail  box  directed  to  the  sendee,  who  lived 
two  miles  out,  on  the  R.  F.  D.  route.  A 
colored  man  corroborated  this  statement 
The  mail  carrier  testified  that  no  such  letter 
was  found  in  that  box  or  received  by  him. 
The  plaintiffs  testified  that  the  telegram  was 
never  received.  The  court  charged,  if  the 
letter  was  thus  mailed,  to  answer  the  issue 
in  favor  of  the  defendant  The  Jury  found 
to  the  contrary,  and  assessed  the  plaintiffs' 
damages  at  $1^. 

The  jury  found  upon  the  evidence  that 
under  the  laws  of  Florida,  the  courts  do  not 
allow  a  recovery  for  mental  anguish  for 
failure  to  deliver  a  telegram.  The  court 
upon  this  verdict  entered  judgment  in  favor 
of  the  defendant  and  the  plaintiffs  appealed. 

The  negligence  alleged  occurred  entirely  in 
this  state,  and  in  any  aspect  of  the  case 
Judgment  should  have  been  entered  in  favor 
of  the  plaintiffs.  Penn  v.  Telegraph  Co.,  159 
N.  C.  — ,  75  S.  E.  16.  Even  had  it  not  been 
shown  that  the  failure  to  deliver  promptly 
occurred  entirely  in  this  state,  "there  have 
been  numerous  cases  in  which  mental  an- 
guish has  been  recovered  where  the  message 
was  sABt  from  a  point  outside  this  state  to 
a  point  in  this  state.**  These  cases  will  be 
found  collected  in  Penn  v.  Telegraph  Co., 
supra,  which  overrules,  Johnson  v.  Telegraph 
Co.,  144  N.  C.  410,  57  S.  B.  122,  10  L.  It  A. 
(N.  S.)  256,  119  Am.  St  Rep.  961,  which  is 
the  only  case  in  which  we  have  held  to  the 


contrary.    Upon  the  verdict  Judgment  mxmt 
be  entered  in  favor  of  the  plaintiflik 
Reversed. 

BROWN,  J.,  dissenting. 


(160  N.  a  480) 

NEW  BERN  BTiDG.  &  LOAN  ASS'N  T. 
BLALOCK  et  ux. 

(Supreme  Court  of  North  Carolina.     Dec  4^ 

1912.) 

1.  Building  and  Loan  Associations  (|  83*) 
—Loans— AmBNABiUTT  to  Usubt  Law. 

Building   and   loan    aasociationa   are  gofv* 
emed  by  the  usury  law. 

[Ed.  Note. — For  other  cases,  see  Building  and 
Loan  Associations,  Cent  Dig.  fl  43-CS9;  J>ee, 
Dig.  I  33.*] 

2.  Building  and  Loan  Associations  (|  34*) 
— Stockholdebs— Assess BCE NT   fob   Loans. 

A  stockholder  of  a  building  and  loan  asso- 
ciation, who  is  also  a  borrower  from  It  on 
the  security  of  his  stock  and  a  trust  deed  bind- 
ing realty  for  the  payment  of  principal,  inter- 
est and  assessments  on  the  stock,  is  not  en- 
titled to  have  the  trust  deed  canceled,  though 
the  amount  paid  by  him,  if  applied  to  the  loan 
only,  would  have  paid  it,  until  he  has  paid  his 
pro  rata  part  of  the  losses  of  the  association* 
[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Gent  Dig.  {{  60-62,  64l  66 ; 
Dec.  Dig.  I  34.*] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty; Whedbee,  Judge. 

Controversy  between  the  New  Bern  Build- 
ing &  Loan  Association  and  R.  B.  Blalock 
and  wife,  submitted  without  action.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Reversed. 

R,  A.  Noniit  of  New  Bern,  for  appellant 
Guion  &  Ouion,  of  New  B^n,  for  app^leea. 

CLARK,  C.  J.  Controversy  submitted  with- 
out action.  The  defendant  R.  B.  Blalock,  oa 
AprU  1,  1903,  subscribed  for  $1,500  in  the 
capital  stock  of  plaintiff  Building  &  Loan  As- 
sociation. On  June  1,  1903,  lie  borrowed  the 
sum  of  $1,500,  and  as  security  for  said  loan 
assigned  said  stock  as  collateral  secnrityi 
and  as  additional  security  he  and  his  wife 
executed  a  deed  in  trust  on  certain  realty. 
In  February,  1900,  the  directors  of  the  plain* 
tiff  company  discovered  that  the  association 
bad  lost  a  sum  of  money  which  would  re- 
quire two  additional  monthly  payments  on 
each  share  of  stock  to  make  good  said  loss* 
in  addition  to  the  84  payments  theretofore 
collected.  Assessments  for  two  more  months 
were  accordingly  directed,  amounting  to  $45, 
against  Blalock.  The  defendant  has  paid  all 
his  monthly  assessments  and  interest,  ex- 
cept said  assessment  of  $45,  which  he  re- 
fused to  pay.  The  payments  made  by  de- 
fendant if  applied  solely  to  his  loan,  have 
been  sufficient  to  pay  off  said  loan  with  in- 
terest The  other  stockholders  in  said  series, 
including  such  stockholders  as  were  borrow- 
ers, have  paid  the  assessment  and  interest 
on  their  loans  for  said  extra  two  months. 


•For  otlier  cases  sm  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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and  their  stock  bas  been  matured  and  paid 
off.  The  defendants  have  demanded  of  the 
plaintiff  tbat  the  bond  and  the  deed  of  trust 
be  canceled  and  satisfied  on  the  record.  This 
the  plaintiff  refused  to  do  until  said  Bla- 
loelc  shall  pay  his  pro  rata  part  of  said 
loss,  which  the  plaintiff  claims  he  is  legally 
required  to  do. 

The  court  below,  it  ai^)earing  upon  the 
case  agreed  that  defendants  had  paid  to  the 
plaintiff  association  a  sum  more  than  vat- 
flcient  to  pay  off  the  principal  and  the  in- 
terest accruing  thereon,  adjudged  Huit  the 
deed  of  trust  should  be  canceled. 

[1,  2]  It  is  true  that  building  and  loan  as- 
sociations are  governed  by  the  usury  law, 
like  every  one  else.  Meroney  v.  B.  A  L. 
AsB'n,  116  N.  O.  882,  21  S.  E.  924,  47  Am. 
St  Rep.  841.  If  the  defendant  was  merely 
a  debtor,  the  judgment  below  would  be  oor^ 
rect;  but  he  is  also  a  corporator,  and,  as 
such,  shares  in  the  losses  as  w^l  as  the 
profits  of  the  undertaking.  By  the  terms 
<yf  the  mortgage  itself,  the  realty  is  bound, 
not  merely  for  the  payment  of  the  principal 
and  interest  of  the  debt,  but  also  for  the 
""assessment,  installments,  dues,  and  fines  up- 
on the  stock  which  is  held  as  additional  se- 
•curity  to  this  loan."  The  point  has  often 
been  passed  upon  by  this  court  In  Meares 
V.  Davis,  121  N.  a  126,  28  N.  B.  188,  the 
«ourt  held  tbat  "a  stockholder  of  an  insolvent 
building  and  loan  associatk>n,  who  was.  also 
a  borrower  of  its  money  on  mortgage,  is 
not  entitled  to  have  the  excess  of  the  pro- 
ceeds of  the  sale  of  his  mortgaged  property, 
over  the  mortgage  debt,  paid  to  him,  when 
his  pro  rata  share  of  the  deficiency  in  the 
assets  of  the  concern  is  equal  to  such  ex- 
cess." The  court  said:  "To  grant  the  or- 
der asked  for  would  be  to  relieve  the  peti- 
tioners from  the  burdens  of  the  defalcations 
-of  their  insolvent  association  at  the  expense 
of  their  associate  corporators.  We  cannot 
discuss  this  proposition.  It  has  so  recently 
been  discussed  and  decided  by  this  court 
that  we  will  only  refer  to  these  cases: 
Strauss  v.  B.  &  U  Ass'n,  117  N.  C  308,  23 
S.  E.  450,  30  Lu  K  A  683,  63  Am.  St  Rep. 
,585;  s.  c.,  118  N.  C.  556,24  S.  Ek  U6;  Thomp- 
son V.  B.  &  L.  Ass'n,  120  N.  G.  420,  27  S.  E. 
118.  These  cases  seem  to  settle  the  ques- 
tion raised  by  the  petition,  especially  the 
last  case  dted,  where  the  very  question  is 
discussed." 

In  Meares  v.  Duncan,  123  N.  a  203,  31  S. 
E.  476,  it  was  held:  "A  married  woman,  who 
becomes  a  stockholder  in  a  building  and  loan 
association,  and  also  a  borrower,  must  con- 
tribute pro  rata  to  the  expense  and  loss 
account  in  case  of  failure,  Just  as  she  would 
have  participated  in  the  profits  if  it  had 
been  a  success.'*  The  court,  in  the  opinion, 
said  that  she  could  claim  no  credit  on  her 
debt  until  the  expense  and  deficiency  had 
first  been  paid.  It  further  said  that  as  the 
defendant  was  "one  of  the  corporators  and 


entitled  to  her  part  of  the  profits  of  the 
concern,  if  any  had  been  made,  equity  says 
that  she  must  bear  her  part  of  the  losses,  as 
other  stockholders  have  to  do.  Were  she  not 
so  liable,  the  whole  equitable  settlement  of 
the  concern  would  be  destroyed.  She  got 
in  the  same  boat  with  the  other  stockholders, 
and. as  it  sank  she  has  to  take  her  chances 
of  escape  with  the  others,  though  she  is  a 
married  woman.  This  is  the  equitable  solu- 
tion of  the  matter."  In  Meares  v.  Butler, 
123  N.  a  206,  31  a  E.  477,  it  was  held: 
"Where  the  husband  lis  a  borrower  and  in- 
corporator of  a  building  and  loan  association, 
and  his  wife  joms  him  in  a  mortgage  of  her 
land  to  secure  the  debt,  while  she  incurs  no 
personal  liability,  yet  she  occupies  the  rela- 
tion of  surety  to  the  extent  of  her  mortgaged 
property.*'  The  above  cases  are  cited  in 
Meares  v.  Improvement  Co.,  126  N.  O.  665, 
36  S.  E.  131;  the  court  saying  of  a  borrow- 
ing member:  "As  he  is  one  of  the  corporat- 
ors and  liable  for  his  part  of  the  loss,  this 
must  be  accounted  for  before  he  can  be 
credited  with  the  payments  that  have  been 
made." 

The  defendant  being  a  corporator,  the  mon- 
ey he  has  paid  must  first  be  credited  in  dis- 
charge of  his  pro  rata  share  of  the  losses 
of  the  concern,  just  as,  in  a  contrary  event 
he  would. have  been  credited  with  his  share 
of  the  profits,  and  after  payment  of  such 
losses  the  mortgaged  property,  as  well  as 
himself,  is  liable  for  the  assessments  neces- 
sary to  mature  his  stock;  and  neither  the 
bond  nor  mortgage  should  be  canceled  until 
the  balance  due  by  him,  of  $45  and  Interest, 
thereon  is  paid. 

The  judgment  of  the  court  below  is  there- 
fore reversed. 


(161  N.  C.  S5) 
FOUNTAIN  T.  WEST  LUMBER  CO. 

(Supreme  Court  of  North  Carolina.    Dec  4, 

1912.) 

1.  Apfbai«  and  Ebbob  (I  1002*)— Ybbdiot— 

CONOLTTSIVBNESS. 

A  verdict  on  conflicting  evidence  rendered 
under  instmctions  fairly  Bubmitting  the.issaes 
will  not  be  disturbed  on  appeal. 

(Ed.  Note.— For  other  cases,  see  Appeal  ajod 
Error,  Cent.  Dig.  ||  3935-3937;  Dec  Dig.  § 
1002.»] 

2.   COBPOBATIONS    (J   402*)— CONTBACTS— lilA- 
BILITT. 

Where  the  same  person  was  the  president 
and  secretary  and  owner  of  practically  all  the 
stock  of  two  corporations  engaged  in  the  same 
business,  and  used  the  device  of  separate  cor- 
porations to  evade  responsibility  on  the  part  of 
one  corporation  for  whom  be  contracted,  the 
fact  that  be  contracted  in  his  individual  name 
did  not  prevent  the  enforcement  of  liability  on 
the  contract  against  such  corporation. 

[Ed.  Note. — ^Por  other  cases,  see  Corpora- 
tions, Cent  Dig.  ft  1739;   Dec  Dig.  f  402.*] 

3.  Pbincipal   and    Aobrt    (|   132*)  — Con- 
TBACT8  Binding  Pbincipal. 

Where  one  deals  with  property  which  he 
holds  as  agent  and  signs  instruments  individoal- 
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ly  while  acting  as  agent  in  reference  to  the 
property,  his  principalis  bound. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Gent  Dig.  U  459,  467-471;  Dec. 
Dig.  f  132.*] 

4.    COBFOBATIONS  (|  432*)  —  CONTBAOTS  —  VA- 
LIDITY. 

Where  the  president  and  secretary  and 
owner  of  practically  all  the  stook  of  a  corpora- 
tion deals  directly  in  reference  to  the  property 
of  the  corporation,  there  is  a  presamption  that 
he  acts  lawfully  and  in  behalf  of  the  corpora- 
tion, 60  that  it  is  bound  thereby. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §§  1717,  1718,  1724,  172eV- 
1737,  1743,  1762;   Dec.  Dig.  |  432.*] 

Appeal  from  Superior  Court,  Onslow  Coun- 
ty;  Ferguson,  Judge. 

Action  by  W.  G.  Fountain  against  the  West 
Lumber  Company.  From  a  judgment  for 
plaintiff,   defendant  appeals.     Affirmed. 

D.  E.  Henderson,  of  Newbem,  and  Frank 
Thompson,  of  Jacksonville,  for  appellant 
G.  v.  Cowper,  of  Kingston,  and  Duffy  & 
Koonce,  of  Jacksonville,  for  appellee. 

CLARK,  C.  J.  The  defendant,  the  West 
Lumber  Company,  owned  the  trees  and  tim- 
ber rights  on  a  tract  of  land  in  Onslow 
known  as  the  "Turkey  Pond  tract  on  the 
Venters  land."  C.  R.  Johnson  of  Norfolk, 
Va.,  was  president  and  secretary  and  owned 
practically  all  of  the  stock  of  the  said  com- 
pany. He  was  also  president  and  owned 
practically  all  the  stock  in  the  C.  B.  John- 
son Lumber  Company,  and  was  also  doing 
an  individual  business  in  his  own  name.  All 
these  different  businesses  dealt  in  lumber 
and  timber,  and  were  conducted  from  the 
same  office  in  the  Bank  of  Commerce  Build- 
ing, Norfolk,  Va.  In  1909  a  R.  Johnson 
contracted  with  the  plaintiff  to  remove  his 
sawmill  to  said  "Turkey  Pond"  tract  for 
the  purpose  of  cutting  and  manufacturing 
the  timber  into  boards,  shingles,  etc.  The 
payments  due  the  plaintiff  for  said  work 
fell  in  arrears  $1,200,  and  the  plaintiff,  un- 
der the  advice  of  counsel,  who  thought  that 
the  timber  rights  were  owned  by  the  John- 
son Lumber  Company  and  GL  R.  Johnson, 
filed  a  lien  against  them.  Upon  investiga- 
tion, finding  that  the  timber  rights  were 
in  fact  owned  by  the  West  Lumber  Company, 
the  plaintiff  immediately  filed  a  lien  against 
them  and  brought  this  action.  C.  B.  Jolm- 
son  and  the  C.  R  Johnson  Lumber  Com- 
pany went  into  bankruptcy.  Under  the 
bankrupt  proceedings,  all  the  property  was 
claimed  by  the  West  Lumber  Company,  which 
was  not  in  bankruptcy,  wliUe  all  the  debts 
became  the  peculiar  and  exclusive  assets  of 
the  bankrupts. 

[1,  2]  There  were  many  exceptions  to  the 
evidence,  but  the  only  real  vital  question 
presented  is  whether  there  was  sufficient  evi- 
dence to  go  to  the  jury  tending  to  prove 
that,  when  C.  B.  Johnson  contracted  with 
the  plaintiff,  he  was  acting  on  behalf  of  the 


West  Lumber  Company.  The  contention  of 
the  defendant  is  that  it  had  sold  the  right  to 
cut  the  timber  to  the  C  B.  Johnson  Lumber 
Company  at  $5  per  thousand,,  and  that  the 
contract  of  plaintiff  to  cut  it  was  made  with 
Johnson  either  individually  or  acting  in  be- 
half of  the  C.  B.  Johnson  Lumber  Company. 
This  issue  was  fairly  submitted  to  the  jury 
upon  the  conflicting  evidence  by  his  lionor, 
who  told  the  jury,  in  substance,  that  if  in 
making  the  contract  C.  B.  Johnson  was  bona 
fide  acting  in  behalf  of  himself  or  the  C  B. 
Johnson  Lumber  Company,  then  the  issue 
should  be  found  against  the  plaintiff.  But 
if,  notwithstanding  the  evidence  relied  on 
by  the  defendant  to  that  effect,  the  jury 
found  that  in  fact  the  devise  of  separate 
corporations  was  used  in  order  to  evade  the 
responsibility  on  the  part  of  the  West  Lum- 
ber Company  Johnson  being  president  and 
practically  owner  of  all  the  stock  in  both 
companies,  then  the  issue  should  be  found 
in  favor  of  the  plaintiff. 

In  Watson  v.  Mfg.  Co.,  147  N.  C  469,  61 
S.  E.  273,  in  which  W.  W.  MUls  was  presi- 
dent, secretary,  and  practically  owner  of  all 
the  stock  in  the  company,  the  court  said: 
**It  is  competent  to  show  by  evidence  aliunde, 
and  we  think  it  fully  proven,  that  the  loan 
was  in  truth  made  to  the  company  and  not 
to  Mills,  although  in  form  to  the  latter.  7 
Thompson  on  Corp.  |  8402;  Jones  t.  Wil- 
liams [139  Mo.  1,  39  S.  W.  486,  40  6;  W. 
3531  37  L.  B.  A.  682  [61  Am.  «t  Bep.  436]. 
Judge  Thompson,  at  the  end  of  paragraph 
8402,  says:  *A  contract  made  by  the  holder 
of  a  majority  or  most  of  the  shares  of  a 
corporation,  without  disclosing  that  the  per- 
son signing  the  contract  acted  as  agent  for 
the  corporation,  may  nevertheless  be  shown 
by  evidence  aliunde  to  have  been  intended 
as  a  corporate  contract,  and  should  be  spe- 
cifically enforced  in  equity  as  against  such 
corporations.'  Again:  'Although  the  form 
of  the  transaction  may  be  such  as  to  indi- 
cate that  it  is  the  individual  debt  of  the 
president  of  a  corporation,  yet  if  in  point 
of  fact  the  money  was  advanced  for  the 
use  of  the  corporation,  to  be  repaid  out  of 
its  funds,  it  will  be  bound  to  make  it  good' 
— citing  section  8412."  In  the  same  opinion 
the  court  says:  "He  combined  in  himself  the 
four  attributes  of  president,  treasurer,  gener- 
al manager,  majority  stockholder,  and  actu- 
ally sole  stockholder.  The  powers  of  such  a 
person  are  set  out  in  Thompson,  8556,  who 
says:  'A  stranger  dealing  with  the  corpo- 
ration Is  not  affected  by  secret  restrictions 
upon  his  powers  of  which  he  has  no  notice.' " 

In  Peanut  Co.  v.  Bailroad,  155  N.  C.  148, 
71  S.  E.  71,  plaintiff  corporation  was  permit- 
ted to  recover,  though  the  bill  of  lading  was 
issued  in  the  individual  name  of  its  presi- 
dent; the  shipment  being  in  truth  actually 
for  the  corporation.  The  late  Judge  Womack 
discussed  the  question  in  his  work  on  Cor- 
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porations,  p.  236,  |  469,  and  upholds  the  doc- 
trine here  contended  for,  citing  Osborne  v. 
Mfg.  Ck).,  50  N.  C.  177,  Ruihbongh  y.  Imp. 
Co.,  106  N.  C.  461,  11  S.  E.  528,  and  Proelich 
y.  Trading  Co.,  120  N.  C.  40,  26  S.  B.  647. 

[8]  The  principle  dedncible  from  the  Rum- 
bough  Case,  supra,  is  that,  where  one  deals 
with  property  which  he  holds  as  agent  or 
in  trust  and  signs  indiyidually,  but  is  act- 
ing as  agent  in  reference  to  the  property, 
then  the  principal  is  bound. 

[4]  We  think  where  the  president  deals 
directly  in  reference  to  his  corporation's 
property,  since  he  has  no  lawful  right  to 
deal  with  it  indiyidually,  there  should  be  a 
presumption  that  he  acted  lawfully,  and  in 
behalf  of  the  corporation. 

The  eyidence  is  yoluminous  and  the  ex- 
ceptions are  numerous.  But  practically  that 
is  the  gist  of  the  controyersy,  and  it  inyolyed 
the  determination  of  issues  of  fact  by  the 
jury.  The  charge  of  his  honor  ftiirly  sub- 
mitted the  eyidence  for  their  consideration. 
The  jury  haye  found  that  the  contract,  not- 
withstanding the  methods  and  devices  used, 
was  made  by  the  West  Lumber  Company, 
and  that  the  plaintiff  is  entitled  to  recover 
on  account  of  the  work  completed  under  said 
contract  It  can  serve  no  purpose  to  mi- 
nutely consider  the  exceptions  and  Retails  of 
the  controversy  which  have  been  determined 
by  the  finding  of  the  facts  by  the  jury. 

Upon  consideration  of  all  the  exceptions, 
and  giving  due  weight  to  the  able  briefs 
filed  by  counsel  on  both  sides,  we  are  of 
opinion  that  there  is  no  error. 

a60  N.  G.  697) 

SEXTON  y.  GREENSBORO  LIFE  INS.  CO. 

(Supreme  Court  of  North  Carolina.     Dec   4, 

1912.) 

1.  Insurance  (i  664^*) — ^Actions  on  Poli- 
cies— EyiDKNCE  —  Patmknt  or  Pbbmiumb  — 
Note  and  Receipt. 

A  receipt  for  a  premium  on  a  life  insurance 
policy  pinned  to  a  note  for  a  part  of  the  premi- 
um, and  held  by  the  insurers,  is  proper  evidence 
to  corroborate  proof  that  the  note  and  receipt 
had  never  left  the  defendant's  possession,  and 
as  tending  to  show  that  there  had  been  neither 
payment  nor  waiver  of  payment  of  a  premium 
in  an  action  on  a  policy  which  provided  that  a 
failure  to  pay  the  note  on  maturity  would  work 
a  forfeiture. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |§  1674,  1686 ;   Dec.  Dig.  |  654%.*] 

2.  Insurance  (|  668*) — ^AonoNS  on  Pouot— 
Evidence. 

In  an  action  on  a  life  insurance  policy  in 
which  the  defense  was  forfeiture  by  failure  to 
pay  a  premium  note  on  maturity,  evidence  held 
to  sustain  a  nonsuit. 

(Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent.  Dig.  U  1556,  1732-1770;  Dec.  Dig.  | 
668.*] 

3.  INSUBANCE  (§  367*>— Life  Inbubancb— Ex- 
tension AND  LiOAN  Values — ^Rioht  to  Ex- 
tension. 

A  life  insurance  policy  provided  that,  where 
there  bad  been  a  payment  of  three  annual  pre- 
miums, the  insured  could  have  an  extension  to 


the  amount  marked  thereon,  but  that  such 
guarantied  values  would  be  reduced  in  the  event 
of  any  indebtedness  against  the  poUcy.  Three 
annual  premiums  had  been  paid,  and  the  entire 
amount  of  the  loan  value  after  three  years' 
premituns  had  been  borrowed  and  never  repaid. 
Held  that,  as  the  amount  of  the  loan  was  un- 
paid, the  policy  had  no  extension  value. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  f |  035,  938 ;   Dec.  Dig.  |  367.*] 

Appeal  from  Superior  Court,  Davidson 
County;    Allen,  Judge. 

Action  by  Savannah  Sexton,  administratrix 
of  Hugh  E.  Sexton,  deceased,  against  the 
Greensboro  Life  Insurance  Company.  From 
a  Judgment  for  defendant,  plalntifl  appealed. 
Affirmed. 

E.  EL  Raper  and  McCrary  A  McCrary,  all 
of  Lexington,  for  appellant  Walser  &  Wal- 
ser,  of  Lexington,  and  T.  S.  Beall  and  King 
&  Kimball,  all  of  Greensboro,  for  appellee. 

CLARK,  0.  J.  This  is  an  action  upon  a 
life  Insurance  policy,  and  was  before  this 
court  in  157  N.  a  142,  72  S.  Bi  863.  In  that 
case  Brown,  J.,  says:  "The  controversy  is 
over  the  payment  of  the  premium  due  August 
1.  1909,  of  $34.57.  If  that  was  paid  the  plain- 
tiff is  entitled  to  recover.  If  it  was  not  paid, 
or  payment  waived,  plaintiff  is  not  entitled 
to  recover." 

[1]  On  September  13,  1909,  the  intestate 
paid  cash  $16.40,  and  gave  a  note  due  No- 
vember 1st  for  $18.17,  which  was  never  paid. 
After  the  death  of  plaintifiTs  intestate,  this 
note  was  in  the  possession  of  the  defendant 
It  expressed  on  the  face  of  it  the  agree- 
ment that,  if  the  note  was  not  paid  at  ma- 
turity, the  policy  was  void.  At  the  former 
trial  upon  notice  the  defendant  produced  in 
court  this  note  and  the  attached  receipt  for 
premium  due  August  1,  1909,  and  they  were 
put  in  evidence  by  the  plaintiff.  On  appeal 
the  court  held  that  this  was  error.  On 
this  trial  said  note  and  the  attached  receipt 
were  put  in  evidence  by  the  defendant  The 
plaintiff  contends  that,  as  it  was  held  error 
on  the  former  appeal  for  her  to  put  the 
note  and  receipt  in  evidence,  it  must  be  error 
now  for  defendant  to  put  them  in  evidence. 
This  by  no  means  follows.  On  the  former 
trial  they  were  put  in  evidence  by  the  plain- 
tiff as  proof  of  payment  of  the  premium. 
This  court  said:  "Had  the  receipt  been  in 
the  plaintlfTs  possession,  it  would  have  been 
very  strong  evidence  of  payment,  but  as  it 
was  in  defendant's  possession,  and  had  never 
been  delivered,  it  was  no  evidence  of  pay- 
ment and  the  introduction  of  it  as  evidence 
by  the  plaintiff  under  the  circumstances  was 
inadmissible."  On  this  trial  the  note  and 
receipt  were  introduced  by  the  defendant  for 
the  opposite  purpose.  On  behalf  of  defend- 
ant, they  were  comi)etent  as  corroborative  of 
the  proof  that  they  had  never  left  the  de- 
fendant's possession,  and  tending  to  show 
that  there  had  been  neither  payment,  nor 
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waller  of  tbe  payment,  of  tbe  premlom  In 
question. 

[2]  The  only  other  assignment  of  error  Is 
to  the  nonsuit  directed  in  this  case.  We 
have  stated  above  the  substance  of  the  con- 
troversy as  set  out  by  Brown,  J.,  In  the 
opinion  in  that  case.  Upon  that  opinion  it 
was  clear  that  on  the  evidence  then  before 
the  court  the  plaintiff  was  not  entitled  to 
recover.  In  the  opinion  in  the  former  case 
it  was  said :  "There  Is  no  evidence  that  the 
defendant  accepted  the  note  as  a  payment 
for  the  premium.  It  is  merely  an  extension 
of  the  time  of  payment  In  express  terms 
the  note  on  Its  face  dedares  the  policies 
void  if  the  note  is  not  paid  when  due.  Tills 
note  is  similar  to  the  language  construed  in 
Ferebee  t. 'Insurance  Co.,  68  N.  O.  11.*'  In 
8  Oooley,  Ins.  2269,  and  cases  cited*  and  Pitt 
V.  Insurance  Co.,  100  Mass.  500,  it  is  said 
that,  when  a  policy  or  a  note  contains  "a 
stipulation  to  this  effect,  a  failure  to  pay  at 
maturity  a  note  given  for  a  premium  will 
work  a  forfeiture  of  insurance."  On  this 
trial  there  was  no  new  testimony  adduced 
tending  to  show  payment  of  premium. 

The  plaintiff  contends  that  as  it  put  the 
policy  in  evidence  with  proof  of  the  death  of 
the  assured  and  the  letter  of  September  14, 
1909,  from  the  company  to  the  deceased 
which  stated  that  It  had  received  Uie  re- 
mittance in  settlement  of  the  policy,  that 
this  made  out  a  prima  fade  case,  and  that 
the  words  in  the  letter,  "Your  official  receipt 
has  been  attached  to  your  note,"  called  for 
explanation  by  evidence  from  the  defendant, 
and  therefore  the  case  should  have  gone  to 
the  jury.  The  court  refused  to  grant  a  non- 
suit at  close  of  plaintifiTs  evidence.  The 
defendant  put  in  evidence  the  following  let^ 
.ter,  which  it  obtained  from  the  plaintiff  upon 
due  notice  to  produce  the  same,  dated  No- 
vember 30,  1909:  "Your  note  of  $1&17  and 
interest,  total  $18.56  has  been  returned  to 
us  by  the  bank,  marked  'no  attention.'  In 
order  to  keep  policy  #724  in  force  it  will  be 
necessary  for  you  to  let  us  have  check  for 
above  amount  by  return  mall  together  with 
the  enclosed  informal  health  certificate  for 
the  approval  of  the  medical  department" 
This  was  written  evidence  showing  that  the 
premium  note  had  not  been  paid,  and  that 
whatever  might  have  been  the  effect  as  a 
waiver  of  presenting  the  note  for  payment  the 
action  of  defendant  on  that  date  negatived 
any  waiver  after  that  date,  unless  the  deceas- 
ed should  make  payment  There  was  no  evi- 
dence contradictory  of  this,  and  the  court 
properly  sustained  a  motion  to  nonsuit,  for 
upon  the  evidence  taken  in  the  most  favor- 
able aspect  the  plaintiff  could  not  recover. 

[8]  It  is  true  the  plaintiff  claims  that  un- 
der the  automatic  extension  feature  of  the 
I)ollcy  there  having  been  payment  of  three 
annual  premiums  the  plaintiff  was  entitled 
to  an  extension  to  the  amount  marked  on  the 


policy.  The  policy  which  was  in  evldenoe 
provided  that  the  "nonforfeiture  value  on  the 
margin  of  this  page  shows  the  several  guar- 
anteed values  of  this  policy  corresponding 
to  the  number  of  years  for  which  annual 
premiums  have  been  paid,  and.  In  the  event 
of  any  indebtedness  against  this  policy,  these 
values  will  be  reduced  proportionately." 
This  table  shows  that  where  three  annual 
premiums  had  been  paid,  as  in  this  case,  the 
loan  value  was  $60,  which  would  have  enti- 
tled the  Insured  to  three  years  and  one 
month's  extension.  But  it  appeared  in  the 
evidence  of  the  plaintiff  that  the  insured  had 
borrowed  said  $60  from  the  company  which 
was  unpaid,  and  therefore  upon  the  plain- 
tifiTs evidence  the  insured  was  entitled  to  no 
extension. 
Affirmed. 

(m  N.  C.  19) 

CANNON  MFG.  CO.  v.  BMFLOTEBS'  IN- 
DEMNITY CO. 

(Supreme  Court  of  North  Carolina.     Dec.  4^ 

1912.) 

INSUBANCX  (I  512*)-rEMPLOTEBS'  LlABIUTT-^ 
"FlNAI«  JUDOMXNT^— INTEBBST. 

An  employers'  liability  policy  provided  that 
the  Insurer  would,  at  Its  own  coat,  defend  ac- 
tions by  employes,  but  that  its  liability  for  in- 
jury to  any  person  should  not  exceed  $5,000, 
and  that  no  action  should  lie  against  it  for  any 
loss  or  expense,  unless  brought  by  the  insured  to 
reimburse  him  for  loss  sustained  and  paid  in 
money  under  a  final  Judgment  The  insurer  ap- 
pealed from  a  Judgment  against  the  employer 
for  leas  than  ^,000.  HM,  that  the  Judgment 
was  a  '*final  judgment,"  within  the  msurance 
policy;  and  on  afiirmance  the  insurer  was  lia- 
ble for  interest  on  the  judgment,  though  the 
total  amount  thereof  exceeded  $5,000. 

[Eid.  Note. — ^For  other  cases,  see  Insurance* 
Dec  Dig.  i  512.^ 

For  other  definitions,  see  Words  and  Phrases, 
VOL  8,  pp.  2774-2708;  voL  8,  p.  7663.] 

Appeal  from  Superior  Court,  Meddenburg 
County;   Justice,  Judge. 

Controversy  without  action  between  the 
Cannon  Manufacturing  Company  and  the 
Employers'  Indemnity  Company.  From  a. 
judgment  for  plaintifiT,  defendant  appeals. 
Affirmed. 

Davis  &  Davis,  of  WUmlngton,  for  appel- 
lant Tillett  A  Guthrie^  of  Charlotte,  for 
appellee. 

BBOWN,  J.  The  defendant  Issued  to 
plaintiff  an  employers'  indenmity  policy  of 
the  usual  kind,  contracting  that,  in  the 
event  one  of  plaintiff's  employ^  should  bring 
a  suit  against  the  plaintiff  for  damages  sus- 
tained by  the  alleged  negligence  of  the  plain- 
tiff, the  defendant  would  "at  its  own  cost  de- 
fend against  such  proceeding  in  the  name  of 
and  on  behalf  of  the  assured  or  settle  the 
same";  and  providing  also  that  the  defendant's 
liability  on  account  of  Injury  to  any  one  per- 
son should  not  exceed  $5,000;  and  providing 
further  that  the  assured  should  not  settle  the 
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claim,  or  incur  any  expense,  or  interfere  in 
any  negotiations  tor  a  settlement,  or  in  any 
legal  proceedings,  without  tbe  consent  of  the 
indemnity  company. 

At  April  term,  1011,  Ola  Walker,  adminis- 
tratrix of  Odell  Walker,  obtained  Judgment 
against  plaintiff  for  $4,951.40  and  $121.73 
costs.  The  case  was  appealed  to  this  court 
by  the  indemnity  company,  and  no  error 
found  and  a  new  trial  refused.  157  N.  O. 
133,  72  S.  B.  874. 

The  only  question  presented  on  this  appeal 
Is  the  liability  of  defendant  indemnity  com- 
pany for  interest  on  the  judgment  from  date 
of  its  rendition  by  the  superior  court  The 
defendant  insists  it  is  not  liable  in  excess  of 
$5,000  and  costs.  The  plaintiff  paid  the  final 
Judgment  after  a  new  trial  was  refused  by 
this  court;   the  total  sum  being  $5,363.62. 

In  the  policy  we  find  this  clause :  "(6)  No 
action  shall  lie  against  the  company  respect- 
ing any  loss  or  expense  under  this  policy,  un- 
less it  shall  be  brought  by  the  assured  him- 
self to  reimburse  him  for  loss  or  expense  ac- 
tually sustained  and  paid  in  money  by  him 
in  satisfaction  of  a  final  judgment  against 
him." 

We  are  of  opinion  that  under  this  clause 
the  defendant  is  bound  to  reimburse  plaintiff 
the  full  amount  paid  out  on  the  final  judg- 
ment in  the  Walker  Case,  inasmuch  as  the 
Judgment,  when  rendered,  did  not  exceed  $5,- 
000  and  costs. 

The  courts  of  this  country  have  been  diyid- 
ed  upon  this  question:  (1)  One  class  of  de- 
cisions holds  that  the  indemnity  company  is 
liable  for  interest,  although  it  is  in  excess  of 
the  limit  fixed  in  the  policy.  (2)  Another 
class  of  dedsions  holds  that  the  indemnity 
company  is  liable  for  Interest  from  the  ren- 
dition of  the  final  Judgment  by  the  Supreme 
Court  (8)  The  third  class  of  decisions  holds 
that,  on  account  of  the  express  terms  of  the 
contract  limiting  the  amount  to  $5,000,  the 
indemnity  company  is  not  liable  for  any  in- 
terest, if  it  carries  the  amount  in  excess"  of 
the  limit  fixed  by  the  policy. 

Under  the  first  class  of  decisions  are  Pa- 
per Co.  T..  Casualty  Co.,  02  Me.  574,  48  AU. 
603.  and  Cudahy  Packing  Co.  ▼.  New  Amster- 
dam Co.  (C.  C.)  132  Fed.  623.  Both  of  these 
hold  that  the  indemnity  company  is  liable 
for  interest  from  the  time  of  the  rendition 
of  the  Judgment,  although  the  interest  carries 
the  amount  In  excess  of  the  limit  In  the 
policy. 

We  candidly  admit  that  the  third  class  of 
decisions  is  largely  in  the  majority.  They  all 
base  th^ir  judgments  upon  the  ground  that 
it  is  "so  nominated  in  the  bond."  We  think 
the  reasoning  supporting  the  cases  is  techni- 
cal and  at  variance  with  the  purpose  and 
meaning  of  the  bond,  as  well  as  elementary 
principles  of  justice. 

In  effecting  such  insurance  the  plaintiff 
was  not  purchasing  a  lawsuit,  but  indemnity. 
While   it   is    provided   that   the   defendant 


should  have  control  of  the  litigation,  it  clear- 
ly was  not  contemplated  that  after  Judgment 
rendered  the  litigation  should  be  indefinitely 
protracted  by  defendant  at  plaintiff^s  ex- 
pense. 

In  one  of  the  opinions  of  the  third  class  we 
find  the  learned  judge  admits  the  iiijustice 
of  his  conclusion  in  these  words :  *'While  it 
seems  inequitable  to  compel  the  plaintiff  to 
pay  the  interest  on  the  judgment  accruing 
whUe  the  defendant  was  engaged  in  an  in- 
effectual attempt  to  relieve  itself  from  liabil- 
ity, the  answer  to  It  is  that  the  parties  other- 
wise agreed."  Trap  Rock  Co.  v.  Insurance 
Co.,  143  App.  Div.  852.  128  N.  X.  Supp.  822. 

In  that  case  we  find  a  very  strong  dissent- 
ing opinion,  from  which  we  may  with  profit 
quote  at  length: 

"iWe  need  not  go  into  an  extended  discus- 
sion of  the  various  provisions  of  the  policy 
in  question.  We  find  in  it  a  separate,  inde- 
pendent clause,  providing  what  the  rights 
and  liabilities  shall  be  in  case  the  assured  is 
sued  on  account  of  an  accident  The  policy 
provides  that  the  assured  shall  not  settie  or 
litigate,  but  must  turn  the  summons  over  to 
the  insurer,  which  at  its  own  cost  will  defend 
against  the  suit  or  settie  the  same.  The 
words  *at  its  own  cost*  attach  themselves  as 
much  to  the  words  *or  setUe  the  same'  as  to 
the  words  'defend  against  the  suit,'  so  that 
we  have  the  absolute  agreement  of  the  com- 
pany to  defend  against  any  suit  at  its  own 
cost,  or  to  settle  the  suit  at  its  own  cost 

"An  insurer  does  not,  at  its  own  cost,  de- 
fend against  a  suit  merely  by  ei^ploying 
lawyers,  procuring  the  attendance  of  witness- 
es, and  then  leaving  the  assured  to  pay  the 
judgment  which  may  follow,  and  leaving  it 
to  another  action  against  the  insurer  for  re- 
imbursement When  the  company  agreed  to 
defend  against  a  suit,  or  settie  the  same  at 
its  own  cost,  the  agreement  is  broken  if  the 
assured  is  compelled  to  pay  the  judgment 
The  language  in  question  casts  the  duty  of 
payment  upon  the  insurer;  and  after  the 
summons  is  delivered  to  it  it  assumes  all 
responsibility  with  reference  to  the  suit,  with 
the  sole  proviso  that  the  limit  of  its  liability 
on  account  of  the  damages  to  one  person 
shall  not  exceed  $5,000.  The  damages  were 
liquidated  in  this  case  at  just  $5,000;  and 
therefore,  as  between  these  parties,  the  plain- 
tiff was  absolved  from  all  responsibility  with 
reference  to  the  lawsuit  or  judgment  It 
was  between  them  virtually  a  judgment 
against  this  defendant 

"When  the  judgment  was  recoveredt  it 
merged  the  original  cause  of  action,  and  the 
-liability  thereafter  rested  upon  the  judgment 
itself,  and  not  upon  the  cause  of  action  upon 
which  it  was  founded.  The  interest  in  ques- 
tion is  awarded  by  law  as  damages  for  non- 
payment of  money  when  due.  Stelner  v. 
Fourth  Presbyterian  Church,  17  App.  Div. 
500,  45  N.  Y.  Supp.  524.  It  would  therefore 
be  unjust  to  charge  upon  the  plaintiff  the 
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damages  which  the  law  has  imposed  on  ac^ 
count  ot  the  delay  and  the  neglect  of  the  de- 
fendant The  interest  in  question  does  not 
represent  any  liability  on  account  of  or  for 
the  accident  or  the  policy,  but  is  a  liability 
Imposed  by  law  for  the  delay  of  the  defend- 
ant in  paying  the  judgment  which,  as  be- 
tween the  parties,  it  was  legally  obligated  to 
pay.  The  interest,  therefore,  is  the  obliga- 
tion of  the  defendant,  and  not  of  the  plain- 
tiff ;  and  the  plaintiff,  having  been  compelled 
to  pay  the  same,  is  entitled  to  recover  it, 
without  reference  to  the  terms  of  the  policy, 
other  than  that  the  Judgment  was  to  be  paid 
by  the  defendant'' 

We  think  the  decisions  of  the  second  class 
really  are  in  accord  with  our  views.  They 
hold  that  the  indemnity  company  is  liable  for 
interest  from  the  time  of  the  rendition  of  a 
final  judgment  by  the  appellate  court 

Under  our  judicial  system  this  court  rarely 
ever  enters  judgment  It  keeps  no  judgment 
docket,  such  as  is  kept  In  the  superior  court, 
and  Issues  no  execution  for  money,  except  for 
its  own  costs.  The  final  judgment  is  render- 
ed by  the  superior  court;  and,  while  an  ap- 
peal may  be  taken  to  review  it  and  the  trial 
which  ended  in  it,  yet  the  appeal  does  not 
vacate  the  judgment.  It  stands  as  the  final 
judgment  until  set  aside  by  this  court;  and 
the  bond  given  on  appeal  only  operates  as  a 
cessat  executio. 

In  the  Walker  Case  we  rendered  no  tech- 
nical judgment  but  delivered  an  opinion  find- 
ing "no  error"  on  the  trial  in  the  lower  court 
and  thereby  affirmed  the  judgment  of  that 
court  The  interest  on  that  judgment  from 
the  date  when  rendered  is  an  incident  attach- 
ing to  the  judgment,  by  operation  of  law,  as 
a  penalty  for  delay  in  payment  This  is  the 
view  taken  by  this  court  in  Stafford  v.  Jones, 
91  N.  G.  189,  a  case  in  point  In  this  case 
it  is  said:  "Where  a  mortgage  is  made  to 
indemnify  one  against  loss  by  reason  of  be- 
coming surety  upon  a  note  executed  to  negoti- 
ate a  loan  to  carry  on  business,  and  the  mort- 
gagor makes  default,  held  that,  while  a  pro- 
vision in  the  deed  rendering  the  property  lia- 
ble for  'no  more  than  $5,000'  is  a  limitation 
upon  any  increase  of  the  debt  yet  interest  is 
recoverable  as  an  incident  to  the  debt  Any 
interest  due  on  it  if  not  paid,  was  incident 
to  and  part  of  it  If  Steele  had  paid  the 
debt  at  maturity,  he  would  have  been  entitled 
to  interest  upon  the  money  so  paid  by  him 
until  he  should  be  repaid.  Why,  then,  should 
he  not  be  indemnified  for  the  Incidental  part 
of  the  debt,  as  well  as  the  debt  itself?  The 
nature  of  the  transaction  suggests  that  the 
indemnity  should  extend  to  the  interest 
Apart  from  the  stipulations  in  the  agreement 
in  the  order  of  such  things  the  indemnity 
would  extend  to  the  interest ;  and,  taking  the 
stipulations  and  qualifications  in  their  spirit 
they  contemplate  that  it  shall  so  extend." 

The  judgment  of  the  superior  court  is  af- 
firmed. 


(IBO  N.  C.  466) 

WHITLOCK  et  al.  T.  ALEXANDER. 

(Supreme  Ck>art  of  North  Carolina.     Dec.  4, 

1912.) 

1.  COBPOBATIONS    (8   228* )— STOCKHOL DEBS— 

Liability  to  Cbeditobs  on  Unpaid  Sub- 

sobiptions. 

The  capital  stock  of  a  corporation,  in- 
cluding unpaid  indebtedness  for  stock,  is  con- 
sidered, when  required,  as  a  trust  fund  for  the 
creditors,  and,  in  case  of  insolvency  any  unpaid 
balance  due  the  stock,  may  be  collected  to  the 
extent  necessary  for  the  payment  of  debts. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  If  874,  878;  Dec.  Dig.  | 
228.*] 

2.  CORPOBATIONS    (|    232*)— STOCK— PAYMENT 

in  Property. 

Under  Revisal  1906,  f  1161,  authorizUig 
corporations  to  purchase  property  necessary 
for  its  business  and  issue  stock  to  the  amount 
of  the  value  thereof  in  payment,  and  provid- 
ing that  in  the  absence  of  actual  fraud,  the 
judgment  of  the  directors  as  to  the  value  of 
the  property  shall  be  conclusive,  a  grossly  ex- 
cessive valuation  knowingly  made  may  be  con- 
clusive evidence  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §|  879,  880,  883,  884;  Dec 
Dig.  I  232.*] 

3.  Corporations  (f  269*)— Actions  on  Un- 
paid Subscriptionb— Evidence— Admissi- 
bility. 

In  an  action  to  collect  alleged  unpaid  sub- 
scriptions to  a  corporation's  capital  stock,  evi- 
dence that  the  corporation  by  resolution  for- 
mally valued  a  patent  and  accepted  it  in  full 
payment  of  the  stock,  was  competent  as  tend- 
ing to  show  that  the  stock  was  not  unpaid. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  ff  887,  888,  980,  1149-1159, 
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2277;    Dec.  Dig.  f  269.*] 

4.  Evidence    (|    157*)  — Parol   Evidenob-^ 
Corporate  Acts. 

The  fact  that  such  resolutions  were  not 
entered  on  the  corporate  minutes  did  not  ren- 
der proof  thereof  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  fS  4(5CM70;    Dec.  Dig.  f  157.*] 

5.  Corporations  (S  271*)— Actions  on  Un- 
paid Subscriptions— Questions  for  Jury. 

Where  there  was  evidence  that  a  patent 
transferred  to  a  corporation  in  payment  of 
stock  was  valuable,  and  gave  promise  of  sub- 
stantial returns,  and  that  the  corporations' 
embarrassments  resulting  in  insolvency  were 
caused  by  the  use  of  poor  material  in  manu- 
facture and  mismanagement  in  the  conduct  of 
the  business,  it  was  a  question  for  the  jury 
whether  the  patents  were  worth  the  par  value 
of  the  stock. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions. Cent  Dig.  §f  885,  1160,  1161;  Dec.  Dig. 
§  271.*] 

6.  Corporations  (|  232*)— Stock— Payment 
IN  Property. 

The  fact  that  a  patentee's  agent  who 
transferred  patents  to  a  corporation  in  pay- 
ment of  stock  had  no  authority  to  sell  the 
patents  for  stock,  and  was  acting  as  agent 
for  both  parties,  did  not  prevent  the  patents 
constituting  payment  for  the  stock  where  the 
corporation  received,  used,  and  still  holds  the 
patents,  and  the  patentee  is  making  no  claim 
thereto. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §§  870,  880,  883,  884;  Dec. 
Dig.  S  232.*] 
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7.  Corporations  (J  157*)— Stock  Dividends 
— Wno  May  Attach  Issub. 

The  issuance  of  paid-up  stock  as  a  divi- 
dend cannot  be  attacked  by  an  existent  cred- 
itor, nor  by  one  informed  of  the  circumstances, 
since  it  withdraws  nothing  from  the  corpora- 
tion, and  does  not  deplete  its  assets. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  SS  58<^^86;  Dec.  Dig.  f  157.*] 

8.  Corporations  (8  233* ) —  Stockholders— 
Ljabilitt  to  Creditors  on  Unpaid  Sub- 
scriptions. 

A  stock  dividend  is  regarded  as  an  in- 
crease of  capital  stock,  and,  as  to  subsequent 
creditors,  the  stockholders  are  liable  on  very 
much  the  same  principle  obtaining  in  regard 
to  the  original  issue. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  i§  889,  890;  Dec.  Dig.  f  233.*] 

9.  Corporations  (|  157*)  —  Dividends — 
Stock  Dividends— "Good  faith." 

While  a  stock  dividend  issued  in  good  faith 
may  not  generally  be  successfully  questioned 
afterwards,  "good  faith"  requires  the  exer- 
cise by  the  corporate  officers  of  good  sense  and 
reasonable  business  prudence. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  §S  584-686;   Dec.  Dig.  S  157.* 

For  other  definitions,  see  Words  and  Phras- 
es, VOL  4,  pp.  3117-3121;   vol.  8,  p.  7672.] 

10.  Corporations  (|  232*) —  Dividends — 
Stock  Dividends. 

The  issuance  of  a  stock  dividend  based  on 
an  excessive  overvaluation  of  property,  or  an 
excessive  or  unwarranted  estimate  of  the  prof- 
its or  unearned  increment,  is  evidence  of  fraud, 
and  in  some  cases  conclusive  evidence. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tiona,  Cent.  Dig.  f§  879,  880,  883,  884;  Dec. 
Dig.  §{  232.*] 

11.  Corporations  (|  233*) —  Dividends — 
Stock  Dividends. 

To  hold  a  stockholder  receiving  a  stock 
dividend  liable  to  creditors,  actual  fraud  in  its 
issuance   must  be  established. 

[Bid.  Note.— For  other  cases,  see  Corpora- 
tions,  Cent    Dig.   {§  889,   890;    Dec    Dig.   i 

12.  Corporations  (|  249*)— Actions  on  Un- 
paid Subscriptions— Counterclaim. 

In  an  action  by  the  receivers  of  an  insol- 
vent cori>oration  on  unpaid  subscriptions,  the 
stockholder  cannot  counterclaim  on  an  indebt- 
edness in  his  favor,  due  from  the  company, 
since  the  receivers  represent  the  creditors. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §{  1002-1010,  1012,  2273; 
Dec  Dig.  f  249.*] 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Daniels,  Judge. 

Action  by  P.  C.  Whitlock  and  others,  re- 
ceivers, against  C.  L*.  Alexander.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

The  action  was  brought  by  the  receivers 
of  the  Carolina  Ice  Company,  insolvent,  to 
recover  of  defendant,  as  holder  and  owner 
of  62%  shares  of  stock,  $100  each,  In  said 
corporation,  31%  shares  being  on  original 
subscription,  Issued  July,  1908,  and  81%  by 
reason  of  a  stock  dividend,  issued  February 
11,  1909,  the  claim  being  that  nothing  of 
value  had  been  paid  on  either  Issua  The 
defendant    having    denied    liability,    Issues 


were  submitted  and  responded  to  by  Jury  as 
follows : 

*'(1)  Are  the  31%  shares  of  stock  of  the 
Carolina  Ice  Machine  Company  mentioned 
in  the  third  paragraph  of  complaint  held  by 
the  defendant  unpaid  as  alleged  in  the  com- 
plaint?   A.  Yes. 

''(2)  Are  the  31%  shares  of  stock  of  the 
Carolina  Ice  Machine  Company  mentioned 
in  the  fourth  paragraph  of  the  complaint 
held  by  the  defendant  unpaid  as  alleged  in 
the  complaint?    A.  Yes. 

"(3)  In  what  amount  is  the  defendant  in- 
debted to  the  plaintiffs  on  account  of  said 
unpaid  stock?  A.  $6,250,  with  Interest  from 
February  11,  1911." 

At  close  of  testimony,  the  court  charged 
the  jury  that.  If  they  believed  the  evidence, 
they  would  answer  the  issues  for  plaintiff. 
Verdict  was  rendered  as  stated.  There  was 
Judgment  on  verdict,  and  defendant  except- 
ed and  appealed,  assigning  for  error  certain 
rulings  of  the  court  on  questions  of  evi- 
dence, the  charge  of  the  court  as  given,  and 
the  judgment  rendered. 

F.  I.  Osborne,  Pharr  &  Bell,  and  Maxwell 
&  Keerans,  all  of  Charlotte,  for  appellant 
Burwell  &  Cansler  and  Tillett  &  Guthrie,  all 
of  Charlotte,  for  appelleea 

HOKE,  J.  (after  stating  the  facts  as 
above).  [1]  The  decisions  of  this  state  are 
to  the  effect,  and  the  position  is  in  accord 
with  doctrine  prevailing  in  other  jurisdic- 
tions, that  the  capital  stock  of  a  corpora- 
tion, including  unpaid  Indebtedness  for  stock 
issued  and  held  by  the  stockholders,  shall, 
if  required,  be  considered  a  trust  fund  for  the 
creditors;  that,  under  ordinary  conditions, 
persons  having  business  dealings  with  the 
companies  have  a  right  to  suppose  that  this 
capital  stock  has  been  paid  in,  in  money  or 
in  money's  worth,  and,  In  case  of  Insolven- 
cy, any  unpaid  balance  may  by  proper  pro- 
ceedings be  made  available  to  the  extent  re- 
quired for  the  settlement  of  outstanding 
claims.  Pender  v.  Speight,  159  N.  C.  — , 
75  S.  B.  851;  Mclver  v.  Young  Hardware 
Co.,  144  N.  C.  478,  57  S.  B.  169,  119  Am.  St. 
Rep.  970;  Hobgood  v.  Ehlen,  141  N.  C.  344, 
53  S.  B.  857;  Bank  v.  Cotton  Mills,  116  N. 
C.  607,  20  S.  B.  765 ;  Hill  v.  Lumber  Co.,  113 
N.  C.  174,  18  S.  E.  107,  21  U  R.  A.  560,  37 
Am.  St  Rep.  621;  Clayton  v.  Ore  Knob  Co., 
109  N.  C.  385,  14  S.  B.  36;  Foundry  Co.  v. 
Killian,  99  N.  C.  501,  6  S.  B.  680,  6  Am.  St 
Rep.  539;  Fogg  v.  Blair,  139  U.  S.  118, 
11  Sup.  Ct  476,  35  L.  Ed.  104;  Handley 
V.  Stutz,  139  U.  S.  417,  11  Sup.  Ct  530, 
35  L.  Ed.  227;  Sawyer  v.  Hoag,  84  U.  S. 
(17  Wall.)  610,  21  li.  Ed.  731.  In  applying 
the  doctrine,  where  payment  in  property  Is 
permissible  and  has  been  attempted,  the 
question  frequently  occurs  as  to  the  prin- 
ciple upon  which  the  liability  of  the  stock- 
holder may  be  made  to  rest  Some  of  the 
courts  administer  what  Is  not  inaptly  term- 
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ed  the  '*true  yalue*'  doctrine,  and  hold  tlie 
stockholder  to  the  difference  between  the 
par  value  of  the  stock  and  the  true  value 
of  the  property  in  money,  and  this  regard- 
less of  the  question  of  fraud  (10  Cyc  p. 
473),  while  others  have  maintained  the 
"good  faith  doctrine,"  referring  the  question 
primarily  and  very  largely  to  the  decision 
of  the  corporate  authorities  having  charge 
of  the  matter  when  they  have  exercised 
their  honest  judgment  in  making  the  valua- 
tion. Whatever  may  have  been  the  leanings 
of  our  former  decisions,  this  view  must  now 
prevail  with  us;  our  statute  making  provi- 
sion on  the  subject  as  follows  (Bevisal  1906, 
i  1160):  "Nothing  but  money  shall  be  con- 
sidered as  payment  of  any  part  of  the  cap- 
ital stock  of  any  corporation  organized  un- 
der thjs  chapter,  except  as  herein  provided 
in  case  of  the  purchase  of  property  or  labor 
performed,  and  no  loan  of  money  shall  be 
made  to  a  stockholder  or  officer  thereof; 
and  if  any  such  loan  be  made,  the  officers 
who  make  it,  or  assent  thereto,  shall  be 
jointly  and  severally  liable,  to  the  extent  of 
such  loan  and  interest,  for  all  the  debts  of 
the  corporation  until  the  repayment  of  the 
sum  so  loaned."  Revisal  1005,  |  1161.  **Anj 
corporation  formed  under  this  chapter  may 
purchase  mines,  manufactories  or  other 
property  necessary  for  its  business,  and  is- 
sue stock  to  the  amount  of  the  value  there- 
of in  payment  therefor,  and  the  stock  so  is- 
sued shall  be  full-paid  stock,  and  not  liable 
to  any  further  call,  neither  shall  the  holder 
thereof  be  liable  for  any  farther  payment 
under  any  of  the  provisions  of  this  chapter; 
and  in  the  absence  of  actual  fraud  the  judg- 
ment of  the  directors  as  to  the  value  of  the 
property  shall  be  conclusive;  and  in  all 
statements  and  reports  of  the  corporation 
to  be  published  or  filed,  this  stock  shall  not 
be  stated  or  reported  as  being  issued  for 
cash  paid  to  the  corporation,  but  shall  be 
reported  in  this  respect  according  to  the 
facts." 

[2]  While  some  of  the  courts,  sustaining 
the  position  that  actual  fraud  is  required  to 
charge  a  stockholder  who  has  paid  for  his 
stock  in  property,  have  held  that  a  "gross 
and  obvious  overvaluation  of  property"  is 
strong  evidence  of  fraud  (Coit  v.  Amalga- 
mating Co.,  119  U.  S.  343,  7  Sup.  Ct  231, 
30  L.  Ed.  420),  and  our  own  court,  going 
further,  lias  held  that  a  valuation  grossly 
excessive  and  knowingly  made  may  be  con- 
clusive on  this  subject  (Hobgood  v.  Ehlen, 
supra,  a  decision  made  isdnce  the  enactment 
of  the  statute  and  well  supported  by  author- 
ity; 2  Clark  and  Marshall  on  Corporations, 
p.  1215;  Coleman  v.  Howe,  154  111.  458,  39 
N.  E.  725,  45  Am.  St  Rep.  133 ;  Elyton  Land 
Co.  V.  Birmingham  &  Co.,  92  Ala.  407,  9 
South.  129,  12  L.  R.  A.  307,  25  Am.  St  Rep. 
65),  we  think  tliat  the  principles  embodied 
in  the  statute,  by  correct  interpretation,  are 
against  the  rulings  of  the  lower  court  as 
presented  in  the  record.    On  the  hearing  it 


was  made  to  appear  that  Casper  W.  Miles 
was  the  patentee  and  owner  of  two  letters 
patent  for  improvements  in  "compressors  for 
ice  machines,"  and  that  on  or  about  June 
30,  1908,  the  Carolina  Ice  Machine  Company 
was  formed  by  defendant  C.  h.  Alexander, 
J.  Reed  Curry,  and  S.  S.  Miles,  brother 
of  the  patentee,  for  the  purpose  of  manu- 
facturing and  selling  ice  and  refrigerating 
machines,  with  a  capital  stock  of  |25,000, 
$12,500  of  which  was  preferred  and  112,500 
of  which  was  common  stock  at  par  value 
of  $100  per  share;  that  62^  shares  of  com- 
mon stock  was  issued  to  S.  S.  Miles,  31^  to 
J.  Reed  Curry  and  31^  to  defendant*  G.  I«. 
Alexander;  that  shortly  thereafter  S.  S. 
Miles,  acting  under  a  power  of  attorney 
from  Casper  W.  Miles,  assigned  said  pat* 
ents  to  the  corporation  and  the  manufactur- 
ing and  sale  of  the  machines  in  the  states  of 
North  and  South  Carolina  were  entered  up- 
on and  conducted  until  September  28,  1910, 
when,  on  proceedings  instituted,  the  corpo- 
ration was  placed  in  the  hands  of  receivers, 
the  plaintiffs  in  the  present  suit;  that  on 
or  about  February  11,  1909,  pursuant  to  a 
resolution  of  the  company  reciting  adequate 
profits,  a  stock  dividend  was  declared,  and 
under  the  same  there  was  issued  to  the  de- 
fendant 0.  L.  Alexander,  Bt\i  additional 
shares  of  stock,  etc.  These  facts  having 
been  shown,  the  defendant  offered  evidence 
tending  to  prove  that  the  original  stock 
held  by  him  should  be  properly  considered 
and  dealt  with  as  paid-up  stock,  the  same 
having  been  Issued  and  applied  in  the  pur- 
chase of  the  patents,  assigned  by  Miles  to 
the  company  and  under  which  the  buslnesa 
had  been  carried  on. 

[S,  4]  The  evidence  in  question  by  parol 
and  by  entries  In  the  corporation  Journals 
was  to  the  effect  that  the  common  stock  to 
the  full  amount  of  $12,500  was  issued  and 
applied,  as  stated,  for  the  patents  in  ques- 
tion, and  that  Sl\i  shares  had  been  issued 
to  defendant,  Alexander,  under  an  arrange- 
ment for  value  with  the  owner,  and  that  this 
had  been  done  by  corporate  action  in  which 
the  patents  had  been  formally  valued  and 
resolutions  passed,  directing  that  the  pat- 
ents be  purchased  for  the  full  amount  of  the 
common  stock,  and  that,  if  such  action  and 
resolution  were  not  on  the  books  of  the  com- 
pany,* it  should  have  been;  a  witness  stating 
his  recollection  of  the  resolution  as  follows: 
''Resolved  that  the  Carolina  Ice  Machine 
Company  purchase  patent  rights  for  North 
and  South  Carolina  from  S.  S.  Miles  and 
give  him  therefor  $12,500.00  of  common  stock 
for  the  patent"  There  was  also  evidence 
tending  to  show  that  at  the  time  of  this  pur- 
chase the  patent  was  fully  worth  the  amo|int 
paid  for  it  $12,500,  and  was  now  a  right  of 
considerable  value.  The  plaintiff  having  of- 
fered the  minute  book  of  the  company,  pur- 
porting to  give  the  minutes  of  the  first  meet- 
ing of  the  stockholders  and  board  of  direc- 
tors, and  which. failed  to  disclose  or  make 
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any  reference  to  the  transaction,  as  claimed 
by  plaintiff,  the  evidence  referred  to  was 
excluded  by  the  court  or  held  to  be  of  none 
effect  upon  the  issue,  and  in  this  we  think 
there  was  error.  There  does  not  seem  to  be 
requirement  tliat  any  memorandum  as  to  the 
formal  valuation  should  be  made  and  enter- 
ed on  the  minutes,  and,  if  it  were  otherwise, 
there  could  hardly  be  a  more  formal  ex- 
pression given  than  a  resolution  of  the  com- 
pany that  the  patents  be  purchased  for  the 
full  amount  of  the  common  stock.  Undoubt- 
edly a  transaction  of  this  character  should 
be  pursuant  to  corporate  action,  but,  if  such 
action  was  held,  it  would  not  be  rendered 
invalid  because  it  was  by  inadvertence  omit- 
ted from  the  minutes.  Handley  v.  Stutz, 
supra. 

[6]  It  was  further  contended  that  ''patent 
rights  for  North  and  South  Carolina  were 
not  worth  the  par  value  of  the  $12,50()  of 
stock,  and  could  not  be  treated  as  payment 
for  the  same."  There  are  assuredly  well- 
considered  cases  to  the  effect  that  an  untried 
and  worthless  patent  may  not  be  considered 
as  a  valid  payment  for  a  stock  subscription^ 
but  these  will  be  found  in  jurisdictions  which 
hold  to  the  "true  value"  doctrine  or.  to  have 
been  rendered  on  facts  widely  variant  from 
those  presented  here.  As  the  case  goes  back 
for  a  new  trial  of  the  issue,  it  is  not  desir- 
able to  dwell  upon  the  evidence  at  any  great 
length,  but,  while  there  Is  testimony  tending 
to  support  plaintiff's  position,  there  are  also 
facts  in  evidence  tending  to  show  that  these 
patents  made  the  basis  of  the  ^iterprise, 
were  of  real  value,  and,  at  the  time  of  the 
transaction,  the  business  gave  good  promise 
of  substantial  returns.  There  was  further 
testimony,  on  the  part  of  the  defendant,  taid- 
ing  to  show  that  the  embarrassments  which 
attended  the  effort  and  which  resulted  In  in- 
solvency could  well  be  attributed  to  the  use 
of  poor  material  in  the  manufacture  and  to 
mismanagement  in  the  conduct  of  the  busi- 
ness, particularly  on  the  part  of  the  agents 
intrusted  with  the  sales  rather  than  to  any 
defect  in  the  device  or  the  process  by  which 
it  was  protected,  and  that  the  patent  was 
and  is  now  a  very  valuable  one.  In  such 
case  the  authorities  favor  the  position  that 
the  patent  should  be  considered  as  property 
and  the  facts  concerning  it  should  be  heard 
by  the  jury.  Kimbell  v.  Chicago  Brick  Co., 
119  Fed.  102,  55  C.  C.  A.  1^2;  New  Haven 
Nail  Co.  V.  linden  Spring  Co.,  142  Mass.  349, 
7  N.  B.  773;  Whitehill  v.  Jacobs  et  al.,  75 
Wis.  474,  44  N.  B.  630. 

[6]  Again,  it  was  insisted  that  no  rights 
were  acquired  by  the  company  because  S.  S. 
Miles,  acting  under  a  power  of  attorney  from 
his  brother,  the  patentee,  had  no  right  to 
sell  for  stock,  and  that  he  was  acting  in 
capacity  of  dual  agent,  etc.  These  consid- 
erations might  b»  given  weight  if  Casper 
Miles,  the  owner  of  the  patent,  were  moving 
In  the  matter,  but  cannot  avail  in  this  trans- 


action, where  the  patents  were  formally  as- 
signed, and  have  been  used  by  the  company 
since,  and  are  now  held  as  part  of  its  as- 
sets. On  perusal  of  the  record,  we  are  clear- 
ly of  opinion  that  the  evidence  offered  should 
be  received  and  submitted  to  the  jury  on  the 
question  whether  the  31^  shares  of  original 
issue  are  held  by  defendant  as  paid-up  stock. 
In  reference  to  the  dividend  stoclc,  31^4 
shares  of  which  are  also  held  by  defendant, 
this  is  a  method  not  infrequently  resorted  to 
for  the  purpose  of  distributing  the  profits  of 
a  corporation  among  its  stockholders,  and, 
where  the  total  amount  of  stock  is  kept  with- 
in the  charter  limits  and  the  profits  have 
been  really  earned,  it  is  considered  in  this 
country  as  legitimate,  and,  at  times  not  un- 
desirable: 2  Cook  on  Corporations  (6th  Ed.) 
I  536;  Thompson  on  Corporations,  |  5274. 

[7]  As  shown  in  Trust  Co.  v.  Mason,  152 
N.  C.  660,  68  S.  E.  235,  136  Am.  St  Bep.  851, 
a  holder  of  such  stock  has  withdrawn  noth- 
ing from  the  corporation  nor  in  any  way  de- 
pleted its  assets,  and  accordingly,  t>eing  is- 
sued as  paid-up  stock,  the  transaction  can- 
not be  assailed  by  an  existent  creditor,  nor 
by  one  who  has  been  informed  of  the  cir- 
cumstances. Handley  v.  Stutz,  supra;  Clark 
on  Corporations,  pp.  368,  369. 

[8]  It  is,  however,  properly  regarded  as  an 
increase  of 'the  capital  stock,  and,  as  to  sub- 
sequent creditors,  the  holder  of  such  stock 
may  be  held  accountable  and  very  much  on 
the  principle  which  obtains  here  in  regard  to 
stock  of  original  issue. 

[0,10]  If  Issued  in  good  faith,  it  may  not 
afterwards  as  a  rule  be  successfully  ques- 
tioned. In  this  connection  it  should  be  borne 
in  mind  that  a  recognition  of  the  good-faith 
rule  does  not  at  all  mean  that  the  matter  is 
referred  absolutely  to  the  action  of  the  di- 
rectorate or  other  managing  agents  of  the 
company.  These  ofllcers  are  supposed  and 
are  held  to  act  with  good  sense  and  reason- 
able business  prudence.  In  10  Cyc,  the  au- 
thor, speaking  to  this  question,  has  said: 
"It  has  been  held  that  the  belief  that  a  pru- 
dent and  sensible  business  man  would  hold 
in  the  ordinary  conduct  of  his  own  business 
affairs  is  what  constitutes  good  faith  in  the 
valuation  of  property  for  which  the  stock  of 
a  corporation  is  issued."  And,  if  they  have 
declared  a  dividend  and  issued  stock  for  it 
by  an  excessive  overvaluation  of  property  or 
by  an  excessive  and  entirely  unwarranted  es- 
timate of  the  profits  or  the  unearned  incre- 
ment, this  would  be  evidence  from  which 
fraud  could  be  inferred,  and  in  extreme  cas- 
es, it  might,  as  we  have  seen,  be  regarded  as 
conclusive. 

[1 1 1  While  the  good-faith  rule  will  be  ad- 
ministered here  in  the  light  of  these  prin- 
ciples, the  fact  remains  that,  under  our  stat- 
ute and  according  to  well-considered  deci- 
sions, obtaining  here  and  elsewhere,  in  order 
to  charge  a  stockholder  with  further  liabil- 
ity, who  has  received  his  issue  by  way  of  a 
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dividend  as  paid-np  stock,  actual  fraud  must 
be  established,  and,  In  consideration  of  all 
the  facts  in  evidence,  we  are  of  opinion  that 
the  question  of  defendant's  liability  as  to 
this  dividend  stock  must  also  be  referred  to 
the  jury.  It  may  be  well  to  note  that  we  are 
considering  the  case  of  a  corporation  em- 
barrassed with  debt,  and  where  the  stock- 
holders have  taken  stock  dividends  with  no- 
tice and  even  knowledge  of  all  the  circum- 
stances, and  the  question  of  an  increase  of 
capital  stock  Issued  by  a  corporation  which 
is  a  going  concern  and  apparently  prosper- 
ous is,  in  no  way,  presented.  In  such  case 
it  has  been  held  that  within  its  chartered 
limits  a  company  may,  under  some  circum- 
stances, issue  stock  as  paid  up  "at  its  market 
value,  instead  of  its  par  value,  and,  if  the 
transaction  is  in  good  faith,  the  holders  will 
not  be  held  further  liable  to  creditors." 
Great  Western,  etc.,  v.  Harris,  128  Fed.  321. 
63  C.  G.  A.  51;  Handley  v.  Stutz,  supra; 
Glark  on  Gorporatlons,  368;  2  Purdy*s  Beach 
on  Corporations,  pp.  654,  655. 

[12]  It  was  contended  for  defendant  that 
he  was  entitled  to  insist  on  a  counterclaim 
by  reason  of  an  indebtedness  existent  in  his 
favor  against  the  company  at  the  time  of 
proceedings  instituted,  but,  under  our  de- 
cisions and  on  the  insolvency  of  the  company 
and  the  appointment  of  receivers,  the  de- 
fendant's claim  is  lacking  in  one  of  the  es- 
sentials of  a  valid  counterclaim,  that  the 
parties,  debtor  and  creditor,  must  claim  In 
the  same  right  The  receivers  now  claim  for 
creditors,  and  defendants  are  only  entitled 
to  an  offset  to  the  extent  of  the  dividend  de- 
clared, and  this  was  awarded  him  in  the 
Judgment  as  now  rendered.  Smith  v.  French, 
141  N.  G.  1-7,  53  S.  B.  435;  Pate  v.  OU- 
ver,  104  N.  G.  458,  10  S.  B.  709.  For  the 
reasons  heretofore  stated,  we  are  of  opinion 
that  defendants  are  entitled  to  a  new  trial 
of  the  issues,  and  it  is  so  ordered. 

New  trial. 

(160  N.  C.  403) 
STEHU  T.   SOUTHERN  EXPRESS   GO. 

(Supreme  Gonrt  of  North  Garolina.     Dec  4, 

1912.) 

Appeal  from  Superior  Gourt,  Guilford  Goun- 
ty;    Gooke,  Judge. 

Action  by  Emil  J.  Stehli  against  the  South- 
ern Express  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    No  error. 

This  action  is  to  recover  damages  for  the 
loss  by  negligence  of  four  bales  of  silk  ship- 
I)ed  from  High  Point  to  New  York  under 
a  contract  with  the  defendant,  in  which  the 
value  of  the  silk  was  not  given,  and  in  which 
was  the  following  stipulation:  "And  if  the 
value  of  the  property  above  described  is  not 
stated  by  the  shipper  at  the  time  of  ship- 
ment and  specified  in  this  receipt,  the  holder 
thereof  will  not  demand  of  the  Southern 
Express  Gompany  a  sum  exceeding  $50  for 


the  loss  or  damage  to  the  shipment  herein 
receipted  for."  The  defendant  relied  on  the 
valuation  clause  above  •  set  out,  and  con- 
tended that  the  plaintiff  could  not  recover 
more  than  $50,  and  that  to  permit  the  re- 
covery of  a  larger  sum  would  be  an  inter- 
ference with  the  act  to  regulate  interstate 
commerce. 

The  jury  returned  the  following  verdict: 
"(1)  Did  the  plaintiff  on  July  11,  1908,  de- 
liver unto  the  defendant  the  four  bales  of 
silk  described  in  the  complaint  to  be  safe- 
ly transported  from  High  Point,  N.  G.,  and 
delivered  to  the  plaintiff  in  New  York? 
Answer:  Yes  (by  consent).  (2)  Did  the  de- 
fendant negligently  fall  to  transport  and  de- 
liver unto  the  plaintiff,  the  consignee,  in  the 
city  of  New  York,  or  elsewhere,  the  four 
bales  of  silk  described  in  the  complaint?  An- 
swer: Yes.  (3)  Did  the  plaintiff  present  to 
the  defendant,  at  its  office  in  High  Point, 
N.  G.,  a  claim  for  damages  for  the  loss  of 
the  goods,  in  writing,  within  90  days  after 
July  11,  1908,  with  the  original  receipt  an- 
nexed? Answer:  Yes.  (4)  What  amount,  if 
any,  are  the  plaintiffs  entitled  to  recover  of 
the  defendant  on  account  of  the  four  bales  of 
silk  mentioned  in  the  complaint?  Answer: 
$1,999,  with  interest" 

The  defendant  appealed  from  a  judgment 
rendered  in  accordance  with  the  verdict 

John  A.  Barringer,  of  Greensboro,  and  T. 
H.  CTalvert,  of  Raleigh,  for  appellant  King 
&  Kimball,  of  Greensboro,  for  appellee. 

ALLEN,  J.  It  is  doubtful  if  the  record 
presents  any  question  requiring  a  consider- 
ation of  the  act  to  regulate  interstate  com- 
merce; but,  conceding  that  it  does,  our  views 
have  been  presented,  and  the  principles  con- 
trolling the  decision  of  the  contentions  of 
the  defendant  have  been  declared  in  Mule 
Go.  V.  Railroad,  76  S.  B.  513.  Th^e  are 
two  cases  by  that  title  at  this  term,  and  the 
one  referred  to  Is  the  one  in  which  the  inter- 
state commerce  act  is  discussed. 

We  find  no  error. 

No  error. 

WALKER,  J.  (dissenting).  This  was  an 
action  to  recover  the  value  of  goods  deliver- 
ed to  the  defendant  for  shipment  and  lost 
or  destroyed.  There  was  a  verdict  for  the 
plaintiff,  and  judgment  rendered  for  the 
full  amount  claimed,  from  which  judgment 
the  defendant  has  appealed. 

The  plaintiff  set  out  two  causes  of  action, 
one  for  breach  of  contract  and  the  other  in 
tort  for  the  failure  to  deliver  goods  ship- 
ped from  High  Point  N.  G.,  to  New  York, 
and  alleged  the  value  of  the  goods  to  be 
$1,999,  and  prayed  judgment  for  that  amount 
The  defendant  answered,  alleging  that  the 
goods  were  shipped  on  a  bill  of  lading  or 
receipt  providing  that  the  defendant  should 
not  be  liable  unless  the  claim  should  be  pre- 
sented in  the  time  and  manner  prescribed,  and 
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that  the  dalm  had  not  thus  been  presented; 
that  the  contract  or  receipt  provided  that, 
if  the  value  of  the  property  was  not  stated 
by  the  shipper,  the  carrier  should  not  be 
liable  for  more  than  $50  for  loss  or  damage ; 
and  that  the  shipper  filled  out  the  blank 
on  which  the  contract  was  entered  and  ten- 
dered the  same  to  the  defendant  for  execu- 
tion, and  it  was  executed  in  the  form  tender- 
ed. The  defendant  further  alleged  that  it 
was  a  common  carrier  engaged  in  interstate 
commerce,  and  that  its  rates  for  interstate 
transportation  were  duly  posted  and  filed 
with  the  Interstate  Ck>mmerce  Commission; 
that  the  schedule  of  rates  increased  accord- 
ing to  the  valuation  of  the  property  ship- 
ped, and  that  the  rates  applicable  to  a  pack- 
age of  the  value  of  $1,099  would  have  been 
higher  than  to  one  of  $50;  that  the  ship- 
per was  charged  with  knowledge  of  such 
schedule  of  rates,  and  had  actual  knowledge 
of  the  fact  that  the  rate  charged  was  ap- 
plicable to  a  package  of  the  valuation  of 
$50,  and  that  the  acts  of  the  shipper  were 
done  for  the  purpose  of  procuring  transporta- 
tion of  the  goods  as  though  they  were  of 
the  value  of  $50,  whereas  the  legal  rate  was 
higher;  and  that  the  shipper  knew  that  he 
was  procuring  the  transportation  at  less 
than  the  lawful  rate  applicable  to  their  ac- 
tual value.  The  defendant  further  alleged 
that  the  purpose  of  the  shipper  was  to  ob- 
tain, knowingly  and  willfully,  by  false  bill- 
ing or  false  classification,  the  transportation 
at  less  than  the  regular  rates  then  estab- 
lished and  in  force,  contrary  to  the  provi- 
sions of  the  interstate  commerce  act  and 
the  Elkins  act  and  their  amendments;  that 
the  shipment  was  to  be  transported  from 
High  Point,  N.  C,  to  New  York  City,  and 
therefore  to  be  carried  in  interstate  com- 
merce; that  the  rates,  rules,  regulations, 
and  classification  applicable  to  interstate 
shipments  were  applicable  to  It;  that  the 
acts  and  doings  of  the  shipper  were  contrary 
to  law;  and  that  the  plaintiffs  are  not  en- 
titled to  recover. 

The  court  submitted  the  following  Issues 
to  the  Jury,  who  made  the  answers  stated: 
"(1)  Did  the  plaintiff  on  July  11,  1008»  de- 
liver unto  the  defendant  the  four  bales  of 
silk  described  in  the  complaint,  to  be  safely 
transported  from  High  Point,  N.  C,  and 
delivered  to  the  plaintiff  in  New  York?  An- 
swer: Yes  (by  consent).  (2)  Did  the  defend- 
ant negligently  fail  to  transport  and  deliver 
unto  the  plaintiff,  the  consignee.  In  the 
city  of  New  York,  or  elsewhere,  the  four 
bales  of  silk  described  in  the  complaint?  An- 
swer: Yes.  (3)  Did  the  plaintiff  present  to 
the  defendant  at  its  office  In  High  Point,  N. 
C,  a  claim  for  damages  for  the  loss  of  the 
goods,  in  writing,  within  90  days  after  July 
11,  1908,  with  the  original  receipt  annex- 
ed? Answer:  Yes.  (4)  What  amount,  if  any, 
are  the  plaintiffs  entitled  to  recover  of  the 
defendant  on  account  of  the  four  bales  of 


silk  mentioned  in  the  complaint?  Answer: 
$1,999,  with  interest"  The  defendant,  in  apt 
time,  tendered  the  following  issues,  which 
the  court  refused  to  submit:  "Is  the  plain- 
tiff estopped  from  denying  the  contract  or 
receipt  entered  Into  and  given  by  the  defend- 
ant to  the  plaintiff  on  July  11,  1908?  An- 
swer: ♦  ♦  ♦  Did  the  plaintiff  write  in 
the  contract  the  following  words,  'Value  ask- 
ed and  not  given,'  to  avoid  the  payment  of 
the  tariff  of  10  per  cent  on  the  $100  valua- 
tion? Answer:  •  •  • »»  The  plaintiff's 
evidence  showed  the  following  facts:  On 
July  11,  1908,  the  plaintiffs  delivered  to  the 
defendant  four  bales  of  silk  for  shipment 
to  New  York.  The  goods  were  delivered  by 
the  shipper  to  a  driver  of  an  express  wagon 
at  the  door  of  the  shipper's  ofi^ce,  and  the 
driver  signed  the  receipt  and  handed  it  back. 
The  receipt  for  this  shipment  was  filled  out 
by  the  clerk  of  the  shipper,  who  inserted  the 
words,  ''Value  asked  but  not  given."  The  re- 
ceipt was  for  the  four  bales.  It  appears 
from  the  testimony  of  the  superintendent  of 
the  factory,  who  had  charge  of  this  part 
of  the  plaintiff's  business,  and  who  testi- 
fied for  the  plaintiffs,  that  the  plaintiffs 
knew  that  the  rate  they  were  paying  was  not 
the  legal  rate  for  the  class  of  goods  shipped. 
He  testified  as  follows:  "We  did  get  a  less 
rate  by  putting  in  the  words,  'Value  asked 
but  not  given/  than  we  would  have  gotten 
if  we  had  stated  the  actual  value  of  the 
goods  in  the  receipt  When  we  inserted  the 
words,  'Value  asked  but  not  given,'  we  only 
paid  the  rate  as  to  pounds  and  not  as  to  val- 
ue. We  had  been  doing  this  for  a  number 
of  years."  The  witness  had  previously  tes- 
tified that  he  had  been  filling  out  such  re- 
ceipts or  contracts,  "Value  asked  but  not 
given,"  for  five  years.  An  employ^  of  the 
plaintiffs  testified  that  she  was  working  for 
them  on  the  date  of  this  shipment,  and  then 
said:  "I  was  in  the  habit  of  filling  out  these 
receipts  in  the  office,  'Value  asked  but  not 
given,'  prior  to  that  time,  since  I  had  been 
there." 

The  bill  of  lading  or  express  receipt  was 
read  in  evidence  by  the  plaintiff,  and  in 
part  provides:  "If  the  value  of  the  prop- 
erty above  described  is  not  stated  by  the 
shipper  at  the  time  of  the-  shipment  and 
specified  in  this  receipt,  the  holder  thereof 
will  not  demand  of  the  Southern  Express 
Company  a  sum  exceeding  $50  for  the  loss 
or  damage  to  the  shipment  herein  receipted 
for."  The  defendant's  evidence  shows  that 
the  goods  were  delivered  to  a  driver,  who  re- 
ceipted for  them,  and  were  then  carried  to  an 
express  car,  in  charge  of  an  express  agent  or 
messenger.  The  agent  of  the  defendant  at 
High  Point  testified  that  notices  were  post- 
ed in  the  office  of  the  express  company  stat- 
ing that  the  tariffs  were  subject  to  the  in- 
spection of  the  shipper;  that  the  charges  de- 
pended, not  only  upon  the  weight,  but  also 
upon  Its  value;  and  that  failure  or  refusal 
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to  give  the  fall  value  of  the  shipment  and 
thereby  secure  a  lower  charge  for  trans- 
portation is  Illegal.  The  agent  further  tes- 
tified that  the  tariff  rates  of  the  express  com- 
pany were  in  the  office  on  the  billing  counter, 
right  in  front  of  the  desk;  that  they  were 
open  to  the  inspection  of  anybody;  and  that 
they  were  filed  with  the  Interstate  Com- 
merce Commission.  Another  witness  for  the 
defendant,  who  was  employed  in  the  office  of 
the  defendant  at  the  time  this  shipment  Was^ 
made,  testified  that  the  book  of  classifica- 
tions and  freight  rates  was  on  the  billing 
counter  and  open  to  anybody  for  inspection. 
The  book  of  tariffs  and  classifications  in 
possession  of  the  agent  of  the  defendant 
was  offered  in  evidence  and  excluded. 

The  exceptions  and  assignments  of  error 
relied  on  by  the  appellant  are  grouped  and 
discussed  under  the  following  heads:  First 
The  court  erred  in  excluding  the  book  of 
classification  and  rates.  Second.  As  the  mo- 
tions to  nonsuit  were  denied,  the  court  erred 
in  refusing  to  charge  the  Jury  that  the  plain- 
tiffs' recovery  should  be  limited  to  $50. 
Third.  The  court  erred  in  overruling  the  mo- 
tions to  nonsuit 

The  fifth  assignment  of  error  is  taken  to 
the  refusal  of  the  court  to  allow  the  intro- 
duction in  evidence  of  a  book  of  rates  and 
classifications  which  the  witness  had  in  his 
hand  in  the  courtroom,  and  which  was  on 
file  in  the  office  of  the  Southern  Express 
Company  at  High  Point,  N.  C,  on  July  11, 
1908.  The  agent  of  the  defendant  at  High 
Point  had  testified  that  the  tariff  rates  of  the 
express  company  were  in  the  office  on  the 
billing  counter,  and  open  to  the  inspection  of 
anybody;  that  they  were  filed  with  the  In- 
terstate Conmierce  Conmilssion.  It  appears 
that  the  book  of  rates  and  classification,  from 
the  High  Point  office,  in  possession  of  the 
agent,  the  witness,  was  offered  in  evidence, 
and  the  court  took  the  matter  under  advise- 
ment When  the  question  was  again  brought 
up,  the  court  refused  to  admit  the  book.  The 
sixth  assignment  is  to  the  ruling  sustaining 
an  objection  to  a  question  asked  a  witness 
for  defendant  who  was  a  derk  in  the  ex- 
press office  at  the  time  this  shipment  was 
made:  "Were  shipments  made  according  to 
the  classifications  and  rates  in  that  book?'* 
Page  49.  The  seventh  assignment  is  to  sus- 
taining an  objection  to  a  question  asked  the 
same  witness:  '^tate  whether  or  not  the 
Southern  Express  Company  acted  upon  that 
book  in  the  shipments  that  were  made  over 
the  Southern   Express  Company's  line." 

The  above  assignments  of  error  present  the 
points  that  the  book  of  rates  and  classifica- 
tions testified  to  by  the  agent  as  being  in  use 
in  the  express  office  should  have  been  admit- 
ted in  evidence  by  the  court  as  the  proper 
record  of  the  alleged  rates  and  classifications 
in  force,  and  that  the  questions  ruled  out 
were  admissible  to  identify  the  book  exclud- 
ed.   Upon  the  testimony  of  the  agent,  it  was 


urged  by  the  defendant  that  the  book  should 
have  been  received  under  the  acts  of  Con- 
gress making  it  the  duty  of  the  carrier  to  file 
copies  of  the  schedules  and  rates  with  the 
Interstate  Commerce  Commission  and  post 
them  in  the  local  offices,  making  it  a  misde- 
meanor for  a  carrier  to  fail  to  file  them,  de- 
claring that  a  carrier  shall  not  engage  in  the 
transportation  of  goods  unless  the  rates  have 
been  filed,  and  declaring  that  a  carrier  will- 
fully permitting  anything  to  be  done  declar* 
ed  unlawful  by  the  act  shall  be  deemed  guilty 
of  a  misdemeanor.  The  following  are  the 
material  parts  of  the  acts  of  Congress  which 
are  considered  applicable  to  this  question: 
*'Every  common  carrier  shall  file  with  the 
Commission  schedules  showing  all  the  ratea, 
fares  and  charges  for  transportation.  Such 
schedules  shall  be  plainly  printed  in  large 
type,  and  copies  for  the  use  of  the  publle 
shall  be  kept  posted  in  two  public  and  con- 
spicuous places  in  every  depot,  station  or 
office  of  such  carrier."  Act  Feb.  4,  1887,  a 
104,  {  6,  24  Stat  380  (U.  S.  Comp.  St  1901. 
p.  3156),  as  amended  by  Act  June  29,  1900. 
c.  3591,  I  2,  34  Stat  586  (U.  S.  Comp.  St 
Supp.  1911,  p.  1289).  ''The  willful  faUure 
upon  the  part  of  a  carrier,  subject  to  said 
acts  to  file  and  publish  the  tariffs  or  rates 
and  charges  as  required  by  said  acts,  shaU  be 
a  misdemeanor."  Act  Feb.  19,  1903,  c  708,  I 
1.  32  Stat  847  (U.  S.  Comp.  St  Supp.  1911. 
p.  1309),  as  amended  by  Act  1906.  |  2.  "No 
carrier,  unless  otherwise  provided  by  this 
act,  shall  engage  or  participate  in  the  trans- 
portation of  passengers  or  property,  as  de- 
fined in  this  act,  unless  the  rates,  fares  and 
charges  upon  which  the  same  are  transport- 
ed by  said  carrier  have  been  filed  and  publish- 
ed in  accordance  with  the  provisions  of  this 
act"  Act  1887.  S  6,  as  amended  by  Act  1906, 
I  2.  "That  any  common  carrier,  who  shall 
willingly  suffer  or  permit  to  be  done,  any  act. 
matter  or  thing  in  this  act  prohibited  or  de- 
clared to  be  unlawful,  or  who  shall  aid  or 
abet  therein,  or  shall  wUlfully  omit  or  fail 
to  do  any  act  or  thing  in  this  act  required 
to  be  done,  or  shall  cause  or  willingly  suffer 
or  permit  any  act,  matter  or  thing  so  direct- 
ed or  required  by  this  act  to  be  done  not  to 
be  so  done,  or  shall  aid  or  abet  any  such 
omission  or  failure,  or  shall  be  guilty  of  any 
infraction  of  this  act,  or  shall  aid  or  abel 
therein,  shall  be  deemed  guilty  of  a  misde- 
meanor." Act  1887, 1 10.  as  amended  by  Act 
March  2,  1889,  e  382,  {  2.  25  Stat  857  (U.  S. 
Comp.  St  1911.  p.  1293). 

It  is  argued  by  the  defendant,  under  the 
above  statutory  provisions,  that,  when  a 
custodian  of  a  book  of  classifications  and 
rates  identifies  such  book  as  in  use  in  his 
department,  it  must  be  presumed  that  the 
requirements  of  the  law  have  been  fully  com- 
plied with  in  the  matter  of  filing  and  posting 
the  schedules  of  the  rates  and  classifications. 
As  this  is  the  legal  duty  of  the  defendant. 
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and  especially  as  the  failure  to  comply  wltb 
the  law  Is  declared  to  be  a  crime,  the  burden 
cannot  be  cast,  even  In  a  clrll  case,  upon  the 
carrier  to  show  that  It  Is  Innocent  of  crime. 
The  burden  was  upon  the  plalntllEs  to  show, 
If  such  was  the  f!act»  that  the  defendant  had 
not  duly  filed  the  rates  and  classlflcatloiis 
with  the  Interstate  Commerce  Commission, 
and  that  therefore  the  book  offered  and  ex- 
cluded did  not  show  the  established  and  legal 
rates  and  classifications.  'The  presumption 
in  fayor  of  innocence  of  crime  Is  not  re- 
stricted to  proceedings  instituted  for  the  pur- 
pose of  punishing  the  supposed  offense,  but 
applies  equally  in  all  proceedings,  toY  what- 
ever purpose,  whether  the  guilt  of  the  person 
comes  in  question  directly  or  collaterally." 
22  Am.  ft  Eng.  Bnc  of  Law,  title  "Presump- 
tions," p.  1282.  "The  general  maxim  that 
all  things  are  presumed  to  have  been  rightly 
done  is  applied  in  many  ways,  in  the  form 
of  yarlously  expressed  presumptions,  all  In 
effect  amounting  to  the  same  thing,  that  mis- 
conduct and  illegality  of  any  kind  will  not 
ordinarily  be  presumed,  but  must  be  proved." 
9  Ena  of  Evidence,  title  "Presumptions,"  p. 
917.  "It  has  been  held  that  the  presumption 
of  innocence  also  applies  in  dvil  cases  where 
one  party  is  charged  with  conduct  of  a  crim- 
inal nature.  But  this  appears  to  be  merely 
another  statement  of  the  general  proposition 
that  honesty  and  lawful  actions  are  presum- 
ed, and  the  burden  of  proof  is  on  the  party 
maintaining  the  contrary."  Ibid.  p.  925. 
'The  presumption  against  illegality,  and  its 
equivalent  expressions  that  there  is  no  pre- 
sumption against  legality,  or  in  favor  of  il- 
legality, that  there  Is  a  presumption  in  favor 
of  legality,  that  facts  consistent  with  legali- 
ty are  presumed  to  exist,  or  that  where  a 
situation  is  explainable  on  the  basis  of  le- 
gality it  wUl  be  assumed  that  such  is  the 
true  explanation,  presents  a  rule  of  adminis- 
tration that  he  who  claims  the  existence  of 
illegaUty  must  prove  it"  16  Cyc.  title  "Evi- 
dence," p.  1082;  Macey  v..  Stark,  116  Mo. 
481,  21  S.  W.  1088;  State  ex  rel.  Gracy  v. 
Bank,  120  Mo.  161,  25  S.  W.  872 ;  McCallis- 
ter  V.  Ross,  156  Mo.  87,  55  S.  W.  1027 ;  and 
especially  Adams  Express  Co.  v.  Carnahan, 
29  Ind.  App.  606,  63  N.  E.  245,  64  N.  E.  647, 
94  Am.  St  Rep.  279.  It  will  be  presumed,  in 
the  absence  of  evidence  to  the  contrary,  that 
every  common  carrier  engaged  in  interstate 
commerce  has  complied  with  the  statute  es- 
tablishing rates  and  of  printing,  filing,  pub- 
lishing, and  posting  them.  Meeker  v.  Lehigh 
Valley  R.  Co.  (C.  C.)  162  Fed.  354,  and  Adams 
Express  Co.  v.  Carnahan,  supra.  The  book 
of  rates  should  have  been  admitted. 

Second.  The  fourteenth  assignment  of  er- 
ror is  taken  to  the  following  part  of  the 
charge  of  the  court:  "Now,  as  to  the  third 
issue,  if  you  answer  the  second  issue  *Yes,* 
that  defendant  negligently  failed  to  transport 
and  deliver  to  the  plaintiffs,  the  consignees, 
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in  the  city  of  New  York  or  elsewhere,  the 
four  bales  of  silk  described  in  the  complaint, 
the  court  instructs  you  to  answer  the  fourth 
issue  $1,999.99.  If  you  answer  the  second 
issue  'No,'  then  you  will  answer  the  fourth 
Issue  *$50.'"  The  fifteenth  assignment  is 
taken  to  the  following  part  of  the  charge :  "An 
man  cannot  limit  his  liability  upon  a  con- 
tract against  the  consequences  that  result 
from  a  tort,  and  negligence  is  a  tort,  and 
he  cannot  contract  against  liability  for  the 
damages  that  a  man  would  be  entitled  to  re- 
cover for  the  loss  of  his  property,  caused  by 
a  failure  in  the  performance  of  a  duty  which 
he  owes,  not  only  to  the  individual,  but  to 
the  public — ^that  is,  to  exercise  reasonable 
care."  The  twentieth  assignment  is  taken  to 
the  refusal  of  the  court  to  instruct  the  jury 
as  requested,  vi&:  "If  the  Jury  find  the  facts 
to  be  as  testified  to  by  all  the  witnesses  in 
this  case,  then  the  plaintiff  is  entitled  to  re- 
cover only  the  sum  of  $50,  the  amount  set 
forth  as  the  value  of  the  goods  in  the  receipt 
bearing  date  July  U,  190a"  And  the  nine- 
teenth assignment  of  error  is  taken  to  the 
refusal  of  the  court  to  submit  to  the  jury  the 
following  issues:  "Is  the  plaintiff  estopped 
from  denying  the  contract  entered  into  and 
receipt  given  by  the  defendant  to  the  plain- 
tiff?" '*Dld  the  plaintiff  write  in  the  con- 
tract the  following  words,  'Value  asked  and 
not  given,'  to  avoid  the  payment  of  the  tar- 
iff of  10  per  cent  on  the  $100  valuation?" 

The  defendant  argued  that,  as  the  court 
had  overruled  the  motions  to  nonsuit,  which 
are  discussed  hereafter,  it  properly  presents, 
by  the  above  assignments  of  error,  the  point 
that,  if  the  plaintiffs  are  entitled  to  recover 
anything,  the  recovery  cannot  exceed  the 
contractual  limitation  of  $50,  because  it  ap- 
pears conclusively  from  the  testimony  of  the 
plaintiffs'  superintendent  that  the  plaintiffs 
knew  that  they  were  shipping  the  goods  un- 
der a  false  classification,  and  thereby  obtain- 
ing an  illegal  rate.  In  this  case  the  evidence 
is  undisputed,  and  in  fact  It  conclusively  ap- 
pears from  the  testimony  of  the  plaintlns' 
own  witness  that  they  knew  that  they  were 
obtaining  an  illegal  rate.  This  evidence  is 
considered  in  the  discussion  of  the  motions  to 
nonsuit 

Third.  The  defendant  submitted  motions  to 
nonsuit  at  the  close  of  the  plaintiffs*  evi- 
dence and  when  all  the  evidence  on  both  sides 
was  in,  and  excepted  to  the  rulings  of  the 
court  overruling  the  motions,  and  the  fourth 
and  eighth  assignments  of  error  are  based 
on  these  exceptions.  It  is  argued,  on  this 
branch  of  the  case  and  upon  the  facts  dis- 
closed, that  the  plaintiffs  knowingly  received 
a  rebate,  concession,  or  discrimination  by  rea- 
son of  the  false  classification  of  the  goods 
shipped;  that  they  thereby  brought  the  ship-, 
ment  and  themselves  under  the  prohibitive 
and  criminal  provisions  of  the  acts  of  Con- 
gress of  1887,  1889,  19Q3,  and  1906.  The 
following  statutory  provisions  clearly  define 
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the  liability  of  a  shipper  and  a  carrier  act- 
ing in  yloldtion  of  the  statutes,  omitting  im- 
material parts:  "It  shall  be  unlawful  for 
any  person,  persons,  or  corporation  to  offer, 
grant  or  give,  or  to  solicit,  accept  or  re- 
ceive any  rebate,  concession  or  discrimination 
in  respect  to  the  transportation  of  any  prop- 
erty in  interstate  or  foreign  commerce  by  any 
cbmmon  carrier  subject  to  said  act  to  reg- 
ulate commerce  and  the  acts  amendatory 
thereof,  whereby  any  such  property  shall  by 
any  device  whatever  be  transported  at  ft 
less  rate  than  that  named  in  the  tariffs  pub- 
lished and  filed  by  such  carrier,  as  is  re- 
quired by  said  act  to  regulate  commerce  and 
the  acts  amendatory  thereof,  or  whereby  any 
other  advantage  is  given  or  discrimination 
practiced.  Eivery  person  or  corporation, 
whether  carrier  or  shipper,  who  shall  know- 
ingly offer,  grant  or  give  or  solicit,  accept  or 
receive  any  such  rebates,  concession  or  dis- 
crimination, shall  be  deemed  guilty  of  a  mis- 
demeanor and  on  conviction  thereof  shall  be 
punished  by  a  fine  of  not  less  than  one  thou- 
sand dollars  nor  more  than  twenty  thousand 
dollars:  Provided,  that  any  person,  or  any 
officer  or  director  of  any  corporation  subject 
to  the  provisions  of  this  act,  or  the  act  to 
regulate  commerce  and  the  acts  amendatory 
thereof,  or  any  receiver,  trustee,  lessee,  agent 
or  person  acting  for  or  employed  by  any  such 
corporation,  who  shall  be  convicted  as  afore- 
said, shall,  in  addition  to  the  fine  herein  pro- 
vided for,  be  liable  to  imprisonment  in  the 
penitentiary  for  a  term  of  not  exceeding  two 
years,  or  both  such  fine  and  imprisonment, 
in  the  discretion  of  the  court."  Act  1903, 
S  1,  as  amenaed  by  Act  1906,  §  2.  *'Any  per- 
son and  any  officer  or  agent  of  any  corpora- 
tion or  company  who  shall  deliver  property 
for  transportation  to  any  common  carrier, 
and  who  shall  knowingly  and  willfully,  by 
false  billing,  false  classification,  whether  with 
or  without  the  consent  or  connivance  of  the 
carrier,  its  agent  or  agents,  obtain  transpor- 
tation for  such  property  at  less  than  the  reg- 
ular rates  then  established  and  in  force  on 
the  line  of  transportation,  shall  be  deemed 
guilty  of  fraud,  which  is  hereby  declared  to 
be  a  misdemeanor."  Act  1887,  §  10,  as 
amended  by  Act  1889,  {  2.  "In  construing 
and  enforcing  the  provisions  of  this  section, 
the  act,  omission  or  failure  of  any  officer, 
agent  or  other  person  acting  within  the  scope 
of  his  employment,  shall  in  every  case  be 
also  deemed  to  be  the  act,  omission  or  failure 
of  such  carrier  or  shipper  as  well  as  that 
of  the  person."  Act  1903,  f  1,  as  amended 
by   Act  1906,  |  2. 

Under  the  foregoing  statutory  provisions, 
the  defendant  contends:  (1)  That  an  agree- 
ment to  ship  goods  at  less  than  the  published 
rate  is  illegal.  (2)  That  when  a  rate  is  given 
^nd  obtained  at  a  lower  rate  than  the  legal 
rate,  and  the  shipper  knows  that  it  is  less 
than  the  legal  rate,  a  criminal  offense  has 
been  committed.  (3)  That  when  a  contract 
has  been  entered  into  which  is  void,  the  aid 


of  the  courts  cannot  be  invoked  by  a  party 
in  pari  dencto,  especially  when  the  terms 
of  the  contract  involved  the  commission  of 
a  crime. 

As  to  the  first  of  the  above  propositions,  re- 
liance is  laid  on  the  statutory  provisions. 
As  showing  how  strictly  both  the  shipper 
and  the  carrier  are  held  to  account  for  a 
violation  of  the  statute,  the  case  of  Chicago 
&  Alton  R.  Co.  v.  Kirby,  225  U.  S.  155,  32- 
Sup.  Ct  648,  56  li.  Ed.  1033,  holds  that  a 
shipper  cannot  recover  damages  for  a  breach 
of  the  carrier's  special  agreement  b]^  which, 
contrary  to  the  Act  of  February  4,  1887,  9| 
3,  6,  and  the  Act  of  February  19,  1903,  it 
undertook,  for  the  regularly  established  joint 
through  rate,  to  expedite  a  car  load  shipment 
of  horses  over  its  lines  so  that  it  would 
reach  the  point  of  connection  with  the  next 
carrier  in  time  to  be  carried  by  a  special 
and  fast  stock  train,  although  the  shipper 
did  not  see  or  know  that  the  established  rates 
and  schedules  made  no  provision  for  such 
special  service.  It  has  been  held  that  a  con- 
tract for  less  than  the  schedule  rates,  in- 
duced by  mistake,  is  unlawful  and  cannot  be 
enforced,  and  there  cannot  be  a  recovery  of 
an  amount  collected  in  excess  of  the  con- 
tract rate.  Houston,  etc.,  R.  Co.  v.  Ehimas 
(Tex.  Civ.  App.)  43  S.  W.  609.  As  to  the 
second  proposition,  defendant  relied  on  the 
case  of  Armour  Packing  Co.  t.  United  States, 
209  U.  S.  56,  28  Sup.  Ct  428,  52  L.  Ed.  681. 
In  that  case  it  was  held  that  a  device  or 
contrivance,  secret  or  fraudulent  in  its  na- 
ture, is  not  essential  to  sustain  the  conviction 
of  a  shipper ;  the  Elkins  act  of  1903  making 
it  a  criminal  offense  for  any  person  or  cor- 
poration to  offer,  grant,  solicit,  give,  or 
accept  or  receive,  any  rebate,  concession,  or 
discrimination  in  respect  to  transportation  of 
property  in  interstate  commerce,  whereby 
any  such  property  shall,  by  any  device  what- 
ever, be  transported  at  less  than  the  carrier's 
published  rates,  or  whereby  any  other  advan- 
tage is  given  or  discrimination  practiced. 
It  was  contended  in  the  above  case  by  the 
defendant,  the  plaintiff  in  error,  that,  in 
order  to  warrant  a  conviction,  the  shipper 
must  be  guilty  of  some  bad  faith  or  fraudu- 
lent conduct  in  the  use  of  the  device  or  ob- 
tain the  rebate  by  some  intentionally  dis- 
honest or  underhand  method,  concession,  or 
discrimination  denounced  by  the  act  But 
the  court  said:  '*The  Elkins  act  proceeded 
upon  broad  lines  and  was  evidently  intended 
to  effectuate  the  purpose  of  Congress  to  re- 
quire that  all  shippers  should  be  treated 
alike,  and  that  the  only  rate  charged  to  any 
shipper  for  the  same  service  under  the  same 
conditions  should  be  the  one  established, 
published,  and  posted  as  required  by  law. 
It  is  not  so  much  the  particular  form  by 
which,  or  the  motive  for  which,  this  purpose 
was  accomplished,  but  the  intention  was  to 
prohibit  any  and  all  means  that  might  be 
resorted  to  to  obtain  or  receive  concessions 
and  rebates  (different)  from  the  fixed  rates 
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duly  posted  and  published."  On  the  third 
point  It  w&s  especially  Insisted  that  the  mo- 
tions to  nonsuit  should  have  been  granted, 
and  that  the  court  erred  In  overruling  them ; 
the  evidence  conclusively  showing  that  the 
plaintiffs  knew  the  goods  were  being  shipped 
under  a  false  classification,  and  that  an  il- 
legal rate  was  being  received.  The  plain- 
tiffs* own  witness,  who  was  superintendent 
of  the  factory,  testified  that:  "I  have  been 
filling  out  the  contracts  or  receipts,  'Value 
asked  and  not  given,'  for  five  years.  We  did 
get  a  less  rate  by  putting  in  the  words, 
'Value  asked  and  not  given,*  than  we  would 
have  gotten  if  we  had  stated  the  actual  val- 
ue of  the  goods  in  the  receipt  When  we 
put  'Value  asked  and  not  given,'  we  only 
paid  the  rate  as  to  pounds  and  not  as  to 
value." 

In  EUlison  v.  Adams  Express  Co.,  245  III. 
410,  02  N.  E.  277,  it  was  decided  that  a  con- 
tract knowingly  made  in  violation  of  a  stat- 
ute is  void,  and  there  can  be  no  legal  remedy 
for  its  breach  where  there  is  nothing  in  the 
statute  from  which  it  may  be  inferred  that 
it  was  the  legislative  intent  to  limit  the 
scope  of  the  act  to  the  exaction  of  a  penalty 
from  the  wrongdoer  and  relieve  him  from  the 
ordinary  consequences  of  making  a  contract 
forbidden  by  law  Ober  v.  Katzenstein,  76  S. 
EI  476,  at  this  term),  and  that  a  shipper 
who,  for  the  purpose  of  obtaining  a  lower 
rate  of  carriage,  knowingly  and  intentional- 
ly violates  the  provision  of  paragraph  3  of 
section  10  of  the  interstate  commerce  act,  by 
refusing  to  disclose  to  the  carrier  the  val- 
ue of  the  merchandise  delivered  to  him,  can- 
not recover  in  case  the  merchandise  is  de- 
stroyed, as  his  contract  is  void.  The  court 
said:  "Nor  in  the  subject-matter  of  the  leg- 
islation do  we  find  anything  to  Justify  a 
presumption  that  Congress  intended  to  re- 
lieve wrongdoers  of  the  ordinary  effect  of 
their  acts.  Compliance  with  the  require- 
ments of  the  act  by  the  shipper,  as  well  as 
by  the  carrier,  is  essential  to  its  successful 
operation,  and  we  cannot  presume  that  Con- 
gress Intended  that  the  contracts  forbidden 
by  it  should  be  valid  and  should  be  enforced 
to  the  same  extent  as  If  there  were  no  pro- 
hibition, merely  subjecting  the  offender  to 
the  penalty  if  detected  and  prosecuted.  We 
see  no  reason  which  excepts  this  case  from 
the  rule  that  a  contract  entered  into  In 
violation  of  an  express  statutory  prohibi- 
tion cannot  be  made  the  basis  of  an  action 
in  a  court  of  Justice."  See,  also.  Church  v. 
Minneapolis,  etc.,  R.  Co.,  14  S.  D.  443,  85 
N.  W.  1001.  This  contention  of  the  defend- 
ant and  the  above  authorities  are  based  on 
the  rule  that  courts  will  not  entertain  Juris- 
diction to  aid  a  party  in  a  matter  arising  out 
of  an  illegal  contract  when  such  party  was 
in  pari  delicto.  "No  principle  of  law  is  bet- 
ter settled  than  that  a  party  to  an  illegal 
contract  cannot  come  Into  a  court  of  law 
and  ask  to  have  his  Illegal  objects  carried 


out;  nor  can  he  set  up  a  case  in  which  he 
must  necessarily  disclose  an  Illegal  purpose 
as  the  groundwork  of  his  claim."  9  C^c.  p. 
546.  -This  rule  is  well  established  in  this 
court,  and  has  recently  been  recognized. 
Smathers  v.  Insurance  Co.,  151  N.  C.  08,  65 
S.  E.  746,  18  Ann.  Cas.  756;  Edwards  v. 
Goldsboro,  141  N.  C.  60,  63  S.  E.  652,  4  L. 
R.  A.  (N.  S.)  589,  8  Ann.  Cas.  479;  Khig  v. 
Railroad,  147  N.  C.  263,  60  S.  E.  1133,  125 
Am.  St.  Rep.  546,  15  Ann.  Cas.  40.  It  can- 
not be  successfully  contended  that  there  was 
not  par  delictum  on  the  part  of  the  shipper. 
The  history  of  the  statutes,  the  evils  they 
were  Intended  to  remedy,  and  the  amend- 
ments to  the  statutes  which  from  time  to 
time  it  was  found  necessary  to  make  In  the 
effort  to  suppress  those  evils,  show  that  Con- 
gress found  that  it  was  necessary  to  extend 
the  prohibitions  to  the  shippers  as  well  as 
to  the  carriers.  It  is  well  known  that  in 
many  instances  the  carriers  were  at  the  mer- 
cy or  under  the  powerful  Infiuence  of  the 
large  shippers,  and  that  those  powerful  in- 
fluences could  not  be  shaken  off  by  the  pro- 
visions of  the  statute  as  originally  enacted 
in  1887,  directed,  as  it  was,  exclusively  to 
the  acts  and  conduct  of  the  carriers.  An 
analysis  of  the  statutes  up  to  and  including 
the  act  of  1906,  and  as  they  were  in  force 
when  this  shipment  was  made,  will  show 
that  the  provisions  are  substantially  identi- 
cal as  to  the  illegality  of  giving  rebates  and 
concessions  to  the  shipper,  and  that,  when 
an  act  by  a  carrier  is  declared  to  be  a  mis- 
demeanor, the  correlative  act  of  a  shipper, 
when  knowingly  done,  is  also  brought  under 
a  like  statutory  denunciation. 

As  it  appears,  in  any  view  of  the  facts 
testified  to  by  the  plaintiff's  own  witnesses^ 
that  the  plaintiffs  have  no  cause  of  action, 
and  that  further  proofs  of  a  character  to 
change  the  result  are  not  possible,  this  court, 
ojx  sustaining  the  nonsuit,  should  direct  Judg- 
ment to  be  entered  in  the  court  below.  Mans- 
field V.  New  York,  165  N.  Y.  208,  58  N.  B. 
889;  Coffman  v.  Castner,  87  Fed.  457,  31  C. 
C.  A.  55;  Stover  Mfg.  Co.  v.  Mast,  89  Fed. 
333,  32  C.  C.  A.  231.  "Where,  on  appeal 
from  a  Judgment  in  favor  of  the  plaintiff  be- 
low, the  appellate  court  decides  that  plain- 
tiff has  not  a  cause  of  action  and  cannot 
succeed  on  another  trial,  it  will  not  or- 
der a  new  trial  on  reversing  the  Judgment, 
but  will  itself  render  the  proper  Judgment, 
or  order  it  rendered  in  the  lower  court 
Thus,  where  It  Is  apparent  that  there  can 
be  no  new  evidence  introduced  by  the  par- 
ty against  whom  a  reversal  is  pronounced  to 
change  the  aspect  of  the  case,  a  new  trial 
will  not  be  ordered."  3  Cyc.  (title  "Appeal 
and  Error")  452. 

The  above  is  a  resume  of  the  position  tak- 
en by  defendant  in  the  court  below  and  of 
the  reasoning  by  which  it  was  sustained. 
We  have  followed  somewhat  closely  the  out- 
line of  the  argument  submitted  by  defend- 
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aut*ft  counsel  so  as  to  show  how  the  case  pro- 
ceeded in  the  coart,  and  It  appears  there- 
from, among  other  adverse  rulings,  that  de- 
fendant was  deprived  of  the  proof  ottered 
as  to  the  official  elassiflcation'  and  rates, 
whereas,  if  my  contention  is  the  right  one, 
it  was  clearly  entitled  to  this  evidence.  If 
I  am  wrong,  the  ruling  of  the  court  was  cor- 
rect, as  it  would  be  idle  to  hear  any  evidence 
as  to  classification  and  rates  if  it  has  no 
legitimate  bearing  upon  the  issue.  It  would 
be  useless  to  do  more  than  state  the  propo- 
sition that  Congress  has  the  power,  under 
the  Constitution,  as  construed  by  the  courts, 
to  regulate  commerce  between  the  states,  to 
take  exclusive  control  of  the  subject,  and  to 
occupy  the  entire  field,  if  it  sees  fit  to  do 
so.  That  it  has  done  so,  to  the  extent,  at 
least,  of  making  the  question  now  before  us 
one  of  federal  law,  would  seem  not  to  ad- 
mit of  doubt  The  Interstate  Commerce  Com- 
mission assumed  jurisdiction  to  pass  up- 
on a  question  very  similar  to  the  one 
in  hand  and  held  that  the  agreed  value 
clause  in  the  bill  of  lading  was  a  valid  stip- 
ulation. Shaffer  ▼.  Railroad  Co.,  21  Interst 
Com.  Com'n  R.  8.  But  I  do  not  care  to 
pursue  the  discussion  of  this  subject,  as  the 
reasons  and  authorities  in  support  of  my 
views  are  fully  given  in  Mule  Co.  v.  Rail- 
way, 76  8.  E.  513,  at  this  term,  by  Justice 
Brown  In  his  dissenting  opinion,  concurred 
in  by  me  If  the  value  of  the  article  trans- 
ported is  one  element  by  which  the  rate  may 
be  determined,  or  may  form  the  basis  of  the 
rate,  and  It  has  been  held  by  the  highest  au- 
thority that  it  Is  of  that  character,  thai  it 
would  seem  to  follow  Inevitably  that  the 
whole  question  of  value  and  rate  is  taken 
into  the  domain  of  federal  law'  and  juris- 
diction, and  the  decisions  of  the  federal 
courts  are  th^efore  of  binding  effect  up- 
on us. 

I  wHl  direct  my  attention  more  particu- 
larly to  the  validity  of  the  stipulation  it- 
self. It  is  not  an  agreement  for  exemption 
from  negligence,  but  has  been  regarded  by 
the  great  weight  of  authority  as  a  proper 
method  by  which  to  measure  the  amount  of 
loss,  to  apprise  the  carrier  of  the  nature  of 
the  duty  he  is  undertaking  and  of  the  de- 
gree of  care  to  be  used  by  him  in  its  per- 
formance, to  guard  the  carrier  against  im- 
position or  fraud,  to  secure  a  due  proportion 
between  the  amount  for  which  the  carrier 
may  be  responsible  and  the  freight  he  re- 
ceives, and  to  protect  him  against  extrava- 
gant and  fanciful  valuations.  Hart  v.  Rail- 
road Co.,  112  U.  S.  331,  5  Sup.  Ct  151,  28  L. 
Ed.  717.  In  that  case  the  court  said  in  sup- 
port of  the  rule :  "If  the  shipper  is  guilty  of 
fraud  or  imposition  by  misrepresenting  the 
nature  or  value  of  the  articles,  he  destroys 
his  claim  to  indemnity,  because  he  has  at- 
tempted to  deprive  the  carrier  of  the  right 
to  be  compensated  in  proportion  to  the  val- 
ue of  the  articles  and  the  consequent  risk 
assumed,  and  what  he  has  done  has  tended 


to  lessen  the  vigilance  the  carrier  would  oth- 
erwise have  bestowed.  2  Kent's  Conmi.  603 ; 
Dunlap  V.  International  Steamboat  Co.,  98 
Mass.  371 ;  Railroad  Co.  v.  Fraloff,  100  U.  S. 
24  [25  L.  Ed.  5311.  This  qualification  of  the 
liability  of  the  carrier  is  reasonable,  and 
is  as  important  as  the  rule  whi(^  it  quali- 
fies. There  is  no  justice  in  allowing  the 
shipper  to  be  paid  a  large  value  for  an  ar- 
ticle which  he  has  induced  the  carrier  to 
take  at  a  low  rate  of  freight  on  the  asser- 
tion and  agreement  that  its  value  la  a  less 
sum  than  that  claimed  after  a  loss.  It  is 
just  to  hold  the  shipper  to  his  agreement, 
ftiirly  made,  as  to  value,  even  where  the 
loss  or  injury  has  occurred  through  the  neg- 
ligence of  the  carrier.  The  effect  of  the 
agreement  is  to  ^eapen  the  freight  and  se- 
cure the  carriage,  if  there  is  no  loss;  and 
the  effect  of  disregarding  the  agreement,  aft- 
er a  loss,  is  to  expose  the  carrier  to  a  great- 
er risk  than  the  parties  intended  he  should 
assumei  The  agreement  as  to  value,  in  thla 
case,  stands  as  if  the  carrier  had  asked 
the  value  of  the  horses,  and  had  been  told 
by  the  plaintiff  the  sum  inserted  in  the  con- 
tract" 

In  Bernard  ▼•  Adams  Express  Oo^  205 
Mass.  254,  91  N.  E.  325,  28  L.  IL  A.  (N.  S.) 
293,  18  Ann.  Cas.  851,  the  court  had  under 
consideration  the  validity  of  a  clause  In  a 
bill  of  lading  precisely  like  that  in  this  case. 
It  followed  Hart's  Case  and  held:  "It  is 
not  in  any  proper  sense  a  contract  exempt- 
ing him  from  liability  for  the  loss,  damage, 
or  injury  to  the  property,  as  the  shippor  de- 
scribee it,  in  stating  its  value  for  the  pur- 
pose of  determining  for  what  the  carrier 
shall  be  accountable  upon  his  undertaking, 
and  what  price  the  shipper  shall  pay  for  the 
service  and  for  the  risk  of  loss  which  the 
carrier  assumes.  The  cases  cited  above  do 
not  go  upon  the  ground  that  there  is  a  con- 
tract of  exemption  from  liability  for  negli- 
gence, but  upon  the  ground  that  the  contract 
relates  directly  to  the  elements  and  quality, 
as  to  value,  of  that  which  Is  to  be  transport- 
ed. ^  ^  ^  An  estoppel,  founded  on  the 
agreements  of  the  parties  as  to  the  nature 
or  value  of  the  property,  is  not  an  exemption 
from  the  liability  recognized  by  the  com- 
mon law  and  affirmed  in  this  statute  (inter- 
state commerce  act)  as  resulting  from  the 
ordinary  undertaking  of  a  carrier  to  trans- 
port property.  The  decision  in  Greenwald  v. 
Weir,  130  App.  Div.  696,  115  N.  Y.  Supp. 
311,  is  to  this  effect  A  very  elaborate  dis- 
cussion of  the  law,  with  a  citation  of  many 
authorities,  by  the  Interstate  Commerce 
Commission  is  found  in  Re  Released  Rates, 
13  Interst  Com.  Com'n  R.  550,  which  reach- 
es the  same  result"  The  court  in  that  case 
quotes  with  strong  approval  what  is  fur- 
ther said  in  the  Hart  Case,  as  follows :  "The 
limitation  as  to  value  has  no  tendency  to  ex- 
empt from  liability  for  negligence.  It  does 
not  induce  want  of  care.  It  exacts  from 
the  carrier  the  measure  of  care  due  to  the 
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value  agreed  on.  The  carrier  Is  bound  to 
respond  in  that  value  for  negligence.  The 
compensation  for  carriage  is  hased  on  that 
value.  The  shipper  is  estopped  from  saying 
that  the  value  Is  greater.  The  articles  have 
no  greater  value,  for  the  purposes  of  the 
contract  of  transportation,  between  the  par- 
ties to  that  contract  The  carrier  must  re- 
spond for  negligence  up  to  that  value.  It  is 
just  and  reasonable  that  such  a  contract, 
fairly  entered  into,  and  where  there  is  no 
deceit  practiced  on  the  shipper,  should  be 
upheld.  There  is  no  violation  of  public 
policy.  On  the  contrary,  it  would  be  unjust 
and  unreasonable,  and  would  be  repugnant 
to  the  soundest  principles  of  fair  dealing 
and  of  the  freedom  of  contracting,  and  thus 
in  conflict  with  public  policy,  if  a  shipper 
should  be  allowed  to  reap  the  benelit  of  the 
contract  If  there  is  no  loss,  and  to  repudiate 
ft  in  case  of  loss.** 

The  following  cases  sustain  the  principle 
where  the  same  facts  were  presented: 
Qreenwald  v.  Barrett,  190  N.  Y.  170,  d2  N. 
B.  218,  85  L.  B.  A.  (N.  9.)  971;  Travis  v. 
WeUs-Fargo  Express  Co.,  79  N.  J.  Law,  83, 
74  Atl.  444;  Greenwald  v.  Weir,  130  App. 
Div.  e96»  115  N.  Y.  Supp.  311.  Those  cases 
hold  that  section  20  of  the  interstate  com- 
merce act  of  1906  does  not  change  the  rule 
In  the  Travis  Case,  the  court  said :  "It  was 
not  intended  (by  section  20)  to  abrogate  the 
right  to  limit  liabilities  for  loss  in  accord- 
ance with  the  amount  paid  for  carriage." 
Judge  Emlin  McLain  has  considered  the  au- 
thorities and  summed  up  the  law  and  stated 
the  clear  result,  as  follows,  in  ff  Cyc.  p.  400: 
'^Although  there  has  been  difllculty  in  dis- 
tinguishing between  a  bona  fide  agreed  val- 
uation, which  is  made  the  basis  of  the  as- 
sumption of  the  duty  to  transport  on  the 
one  hand,  and  the  rate  of  consideration  to 
be  paid  on  the  other,  and  an  arbitrary  limi- 
tation of  liability  to  a  stipulated  amount, 
such  a  distinction  manifestly  exists.  And 
the  weight  of  authority  is  in  support  of  the 
proposition  that  a  valuation  mutually  agreed 
upon  as  furnishing  the  basis  of  the  liability 
assumed  and  the  compensation  to  be  paid  is 
valid."  He  says  that  the  rule,  while  strong- 
ly supported  in  many  cases  cited  in  the 
notes  to  the  text,  has  not  met  with  universal 
acceptance,  and  that  there  are  cases  in  which 
a  contrary  view  has  been  expressed,  "al- 
though it  is  believed  that  an  examination  of 
these  cases  will  develop  the  fact  that  the 
real  point  involved  in  sustaining  an  agreed 
valuation  has  not  been  fairly  apprehended." 
He  further  states  the  doctrine  in  this  form, 
and  buttresses  it  with  the  citation  of  numer- 
ous cases  in  the  notes :  "It  has  already  been 
suggested  that,  where  by  fraudulent  conceal* 
ment  of  the  shipper,  for  the  purpose  of 
avoiding  payment  of  increased  charges  for 
transportation,  the  carrier  is  induced  to  ac- 
cept goods  under  the  belief  that  they  are  of 
ordinary  character  and  value,  while  in  fact 
they  are  of  such  exceptional  character  or 


value  as  that  a  higher  rate  would  have  been 
charged  if  the  facts  had  been  known,  tbe 
transaction  constitutes  such  a  fraud  as  to 
relieve  the  carrier  from  liability  for  the  ex- 
ceptional value.  And,  in  accordance  with 
this  principle,  it  is  .generally  held  competent 
for  the  carrier,  by  contract  or  notice  brought 
to  the  attention  of  the  shipper,  to  stipulate 
that  he  shall  not  be  liable  for  the  goods  be- 
yond a  certain  named  sum  unless  the  value 
in  excess  of  that  sum  is  disclosed  to  the  car- 
rier and  an  increased  compensation  paid  in 
accordance  with  the  increased  value,  and 
such  stipulation  will  be  valid,  even  in  case 
of  loss  by  negUgmce** 

Applying  this  principle  to  the  admitted 
facts  of  this  case,  the  judgment,  in  my  opin- 
ion, is  not  in  accordance  with  the  well-settled 
law  in  this  country,  as  the  great  majority 
of  decisions  are  contrary  to  what  we  are 
about  to  hold.  The  plaintlflis  entered  the 
words  in  the  receipt,  "Value  asked  but  not 
given,"  wtil  knowing  what  the  package  con- 
tained and  that  its  value  was  far  in  excess 
of  the  amount  they  had  named  in  the  receipt, 
and  further  that  defendant  was  ignorant  as 
to  the  true  contents  of  the  package  or  its 
value.  PlaintifFs .  also  knew  that  a  much 
higher  rate  would  be  charged  if  the  contents 
were  known,  and,  in  order  to  conceal  the 
fbcts  and  obtain  the  lower  rate,  they  made  the 
false  representation  as  to  the  real  value  of 
the  silk  and  got  the  lower  or  pound  rate. 
The  courts  have,  with  singular  unanimity, 
decided  that  such  a  transaction  is  fraudulent 
and  the  plaintiff  is  estopped,  by  reason  there- 
of, from  showing  the  real  value  for  the 
purpose  of  recovering  it  in  spite  of  his  de- 
ceitful representation.  Good  faith  and  fair 
dealing,  they  say,  both  require  the  rigid  ap- 
plication of  the  rule  of  estoppel,  for  such 
estoppels  are  based  upon  principles  of  moral- 
ity. The  rule,  as  specially  applicable  to  the 
facts  here,  is  well  stated  In  Magnln  v.  Dins- 
more,  62  N.  T.  35,  20  Am.  Rep.  442,  as  fol- 
lows: "Where  a  carrier  by  his  contract 
limits  his  liability  to  a  specified  amount,  if 
the  value  of  the  property  is  not  stated  by 
the  shlpi>er,  and  the  goods  are  of  greater 
value  than  the  amount  specified,  silence  alone, 
on  the  part  of  the  shipper  as  to  the  real 
value,  although  there  be  no  inquiry  by  the 
carrier  and  no  artifice  to  deceive,  is  fraud  In 
law  which  discharges  the  carrier  from  lia- 
bility for  ordinary  negligence.  Where  the 
shipper  accepts  carriage  upon  the  terms  of 
a  limited  liability,  silence  Is  the  same  as 
an  assertion  of  little  value,  and  the  carrier 
is  not  only  thereby  deprived  of  his  adequate 
reward,  but  is  misled  as  to  the  degree  of 
care  and  security  which  he  should  provide." 
Chief  Justice  Folger  said  in  that  case :  'The 
defendant  now  insists  that  the  imposition 
and  deceit  upon  it  of  the  plaintiffs,  amount- 
ing to  fraud,  relieved  it  from  liability  for 
the  loss.  It  was  the  duty  of  the  plaintiffs 
not  to  practice  imposition  and  deceit  upon 
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the  defendant  so  as  to  add  to  its  risk  and' 
to  lessen  its  care  and  diligence.  Orange 
County  Bk.  v.  Brown,  9  Wend.  (N.  T.)  116. 
24  Am.  Dec.  129.  Though  the  duty  of  a 
common  carrier,  and  the  rigorous  liability 
which  is  upon  him  at  common  law,  arises 
principally  from  the  public  employment  which 
be  exercises  (Coggs  v.  Bernard,  2  Ld.  Ray, 
917,  918;  per  Ld.  Holt»  O.  J.,  in  Lane  v. 
Cotton,  12  Mod.  485 ;  Story  on  Bailm.  §  549), 
yet  his  hire  and  reward  also  enter  therein, 
and  he  has  a  right  that  his  compensation 
shall  be  in  measure  with  the  risk  he  takes, 
and  that  he  shall  not  be  subject  to  unknown 
hazards.  9  Wend.  116,  24  Am.  Dec.  129, 
supra.  The  defendant  insists  that  there  was 
a  fraud  wrought  upon  it  by  the  plaintiffs  in 
their  failure  to  disclose  the  real  value  of  the 
package  and  the  nature  of  the  contents; 
that  the  silence  of  the  plaintifTs,  and  the 
alleged  deceptive  form,  dimensions,  and  gen- 
eral  appearance  of  the  package,  were  an  im- 
position and  deception.  A  shipper  may  be- 
come chargeable  with  fraud  upon  a  carrier, 
through  imposition  and  deception,  as  well 
when  he  is  silent  as  when  he  speaks  that 
which  is  untrue.  A  neglect  to  disclose  the 
real  value  of  a  package,  and  the  nature  of 
its  contents  if  therewith  there  is  that  in  its 
form,  dimensions,  and  other  appearance  de- 
signed, and  even  if  not  designed,  if  fitted, 
to  throw  the  carrier  off  his  guard,  will  be 
conduct  amounting  to  the  fraud  now  spoken 
of.  The  intention  to  impose  upon  the  carrier 
is  not  material,  if  such  is  the  practical  effect 
of  the  conduct  of  the  shipper.'*  He  refers 
to  the  case  of  Batson  v.  Donovan,  4  Bam. 
&  Aid.  21,  in  which  a  box,  locked  and  corded, 
and  containing  bills,  checks,  and  notes,  which 
was  valued  by  the  shippers  at  4000  pounds, 
was  deposited  with  the  carrier,  with  this 
statement:  "It  is  a  box  for  New  Castle." 
Nothing  else  was  said.  The  business  of  the 
owners  of  the  package  was  known  to  the 
carrier,  and  they  knew  of  the  notice  given 
by  the  carrier,  limiting  its  liability.  The 
Court  of  King's  Bench  held  that  it  was  a 
special  acceptance,  and,  though  the  question 
as  to  whether  plaintiffs  dealt  fairly  with  the 
defendant  in  not  apprising  them  that  the 
box  contained  articles  of  value  was  left  to 
the  jury,  it  was  finally  decided,  on  a  rule 
nisi,  that,  as  matter  of  law,  "the  facts  of  a 
limited  liability  by  notice,  and  of  silence  as 
to  value,  were  enough  to  debar  the  shipper 
•ot  a  recovery"  of  the  real  value. 

The  facts  of  our  case  are  stronger  for  the 
defendant  than  were  those  in  the  two  cases 
mentioned  for  the  defendants  in  them,  for 
here  there  was  an  active  and  not  merely  a 
passive  representation — a  misrepresentation 
in  fact  and  in  law.  I  will  not  attempt  to 
vindicate  the  absolute  fairness  and  justness 
•of  the  rule  thus  laid  down  in  England  and 


in  this  country,  and  sustained  by  the  very 
greatest  weight  of  judicial  opinion,  as  the 
question  is  fully,  ably,  and  learnedly  dis- 
cussed in  the  two  cases  cited,  and  the  au- 
thorities by  which  it  is  supported  are  ex- 
tensively noted  and  considered.  We  do  not 
reach  the  charge  of  negligence,  because  the 
first  and  decisive  question  in  the  case  is  the 
one  of  fraud,  or,  to  be  technically  more  ac- 
curate, of  estoppel  founded  upon  fraud,  and 
it  can  make  no  difference  whether  it  is 
fraud  in  law  or  In  fact  Where  the  plaintiffs 
accuse  the  defendant  of  negligence  for  the 
purpose  of  receiving  the  real  value  of  the 
goods,  the  latter  may  justly  and  unanswer- 
ably retort,  "It  is  not  a  question  of  negligence, 
for  you  have  been  guilty  of  a  fraud  and 
deceit,  which  prevented  me  from  exercising 
that  degree  of  care  which  I  would  have  used 
but  for  your  fraud,  which  misled  me  and 
put  me  off  my  guard,  and  by  no  principle  of 
law  or  good  morals  can  you  fairly  accuse 
me  of  negligence.  You  cannot  take  advantage 
of  your  own  wrong.  I  will  pay  according  to 
my  contract,  but  no  more."  But  the  cases 
nearly  all  show  that  the  rule  applies  even 
if  there  has  been  no  negligence.  Hart  v. 
Railroad,  supra. 

I  therefore  conclude :  (1)  That  the  question 
involved  is  one  of  federal  law,  and  the  de- 
cision of  the  federal  court  of  last  resort  is 
ccntrolling  upon  us.  Hart  v.  Railroad,  supra. 
(2)  That  as  plaintiff's  act,  In  concealing  the 
true  value  and  thereby  attaining  not  only  a 
lower  and  preferential  rate,  but  one  not  pre- 
scribed in  the  tariff  or  schedule  of  rates, 
was  contrary  to  the  express  provisions  of 
the  interstate  commerce  act,  and,  being  pro- 
hibited by  law,  no  recovery  can  be  had  for 
the  real  value  of  the  goods.  It  is  a  tainted 
transaction  and  condemned  by  the  law.  (3) 
That  plaintiffs  are  estopped  to  allege  negli- 
gence and  recover  the  actual  value  of  the 
silks  because  of  the  estoppel  arising  out  of 
the  fraud  he  practiced  upon  the  defendant, 
and  which  prevented  him  from  bestowing 
proper  and  adequate  care  for  the  safety  of 
the  goods.  (4)  Plaintiffs  fixed  the  value  of 
the  package  themselves,  without  any  sugges- 
tion or  participation  of  defendant  It  was 
their  own  value,  fairly  and  voluntarily  put 
upon  the  package,  and  they  should  not  now 
be  heard  to  allege  that  they  falsely  represent- 
ed it,  when  they  have  had  the  benefit  of 
the  carriage  at  a  much  lower  rate,  and  in 
order  to  recover  the  real  value,  which  they 
fraudulently  concealed.  If  such  a  recovery 
is  permitted,  plaintiffs  will  have  successfully 
taken  advantage  of  their  own  wrong,  and 
will  be  rewarded  for  their  own  iniquity, 
contrary  to  a  just,  sensible,  and  cardinal 
maxim  of  the  law. 

I  am  authorized  to  state  that  Justice 
BROWN  concurs  in  this  dissent. 
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(161  N.  C.  112) 

HENRIETTA  MILLS  ▼.   McDANIEL  et  al. 

(Supreme  Court  of  North  Carolina.     Dec  4, 

1912.) 

CouBTs  (§  202*)— Probate  Oouets— Rethw. 
The  superior  court  has  jurisdiction  to  re- 
view a  finding  of  the  clerk  that  no  proper  pro- 
bate bad  been  ever  had  of  a  deed  as  all  other 
findings  on  matters  of  probate,  and  the  supe- 
rior court  may  ordinarily  require  the  production 
of  more  evidence  when  necessary;  but,  where 
determinative  Issues  arise  on  the  pleadings  in 
a  procedure  in  probate  where  the  adversary 
rights  of  litigants  are  ordinarily  presented,  such 
issues  must  be  "transferred  for  trial  to  the 
next  succeeding  term  of  the  superior  court" 
under  Revisal  1905.  fi  78.  114,  529,  and  717, 
and  a  large  latitude  is  allowed  in  the  method 
of  procedure  and  the  extent  of  the  relief. 

[Ed.  Note. — For  other  cases,  see  Courts, 
Cent.  Dig.  §§  480-486;   Dec  Dig.  %  202.»] 

Appeal  from  Superior  Court,  Rutherford 
County;   H.  A.  Foushee,  Judge. 

Proceeding  by  the  Henrietta  Mills  against 
McDanlel  and  others  to  establish  a  proper 
probate  of  a  deed.  From  a  judgment  of  the 
superior  court  reversing  a  judgment  of  the 
clerk  of  that  court  in  his  favor,  defendant 
McDaniel*  appeals.    Affirmed. 

R.  S.  Eaves  and  McBrayer,  McBrayer  & 
McRorie,  all  of  Rutherfordton,  for  appel- 
lant. El  J.  Justice,  of  Greensboro,  J.  W. 
Pless,  of  Marlon,  and  York  Coleman,  of  Ruth- 
erfordton, for  appellee. 

HOKE,  J.  The  plaintiff,  claiming  the  land 
under  a  deed  and  mesne  conveyances  from 
William  Butler  and  his  wife,  Myra,  insti- 
tuted a  proceeding  before  the  clerk  of  the 
superior  court  of  Rutherford  county  to  es- 
tablish and  declare  a  proper  probate  of  said 
deed,  and  alleged  that  this  probate  and 
privy  examination  had  been  duly  taken,  but 
the  printed  and  written  form  showing  this 
had  become  detached  from  the  deed  in  some 
way  and  lost  or  destroyed.  On  the  original 
bearing  before  the  clerk  there  was  finding 
and  adjudication  by  that  officer  that  no 
proper  probate  had  ever  been  had,  and  on 
appeal  this  finding  and  adjudication  was 
affirmed  by  the  superior  court  and  again 
affirmed  in  this  court  See  case  155  N.  C. 
249,  71  S.  E.  339.  Pending  a  petition  to 
rehear,  and  on  application  formally  made, 
another  hearing  was  allowed  on  account  of 
newly  discovered  evidence.  And  this  order 
having  been  properly  certified,  the  clerk  again 
heard  the  matter  and  gave  judgment  sub- 
stantially the  same  as  that  first  rendered 
by  him.  On  appeal,  this  judgment  was  re- 
versed in  the  superior  court,  and  the  cause 
la  now  before  us  on  defendant's  appeal. 

It  was  chiefly  urged  for  error  by  the  de- 
fendant, stating  the  position  in  his  own  lan- 
guage, "that  the  judge  of  the  superior  court 
had  no  jurisdiction  or  power  to  review  the 
finding  of  the  clerk  on  the  question  involved 
— that  is,  that  no  appeal  lies  from  such 
finding — ^the  purpose  of  the  motion  or  pro- 


ceedings being  to  set  up  or  amend  the  rec- 
ord of  the  probate  court  of  Rutherford  coun- 
ty, of  which  the  cleife  is  ex  officio  judge" ; 
citing  the  case  of  Peny  v.  Adams,  83  N. 
C.  266,  and  some  others  of  like  purport  If 
It  be  conceded  that  this  Is  a  proceeding  to 
amend  or  restore  a  lost  record,  defendant's 
position  could  not  be  sustained.  Our  Consti- 
tution and  statutes  do  not  now  provide  or 
recognize  a  probate  court  or  probate  judge 
as  a  tribunal  or  officer  exercising  a  separate 
and  independent  jurisdiction.  Under  the  law 
as  It  now  exists  with  us,  these  matters  of 
probate  are  chiefly  referred  to  th^  clerks  of 
the  superior  court,  and  the  judgments  and 
rulings  of  these  officers  are,  on  appeal,  very 
generally  subject  to  the  supervision  and 
control  of  the  court,  either  in  chambers  or  in 
term.  If  determinative  issues  arise  on  the 
pleadings  in  a  procedure  where*  the  adver- 
sary rights  of  litigants  are  ordinarily  pre- 
sented, such  Issues  must  be  "transferred  for 
trial  to  the  next  succeeding  term  of  the 
superior  court"  (Rev.  {{  78,  114,  529,  and 
717),  and,  if  there  be  Issues  of  law  or  ma- 
terial questions  of  fact  decided,  these  may  be 
reviewed  by  the  judge  at  term  or  In  cham- 
bers on  appeal  properly  taken ;  and,  in  pass- 
ing upon  these  questions  of  fact,  the  court 
may  act  on  the  evidence  already  received,  or, 
if  this  Is  not  satisfactory,  it  may  ordinarily 
require  the  production  of  other  evidence  as 
an  aid  to  the  proper  disposition  of  the  ques- 
tions presented.  With  the  view  of  promoting 
right  decision,  a  very  large  latitude  Is  al- 
lowed in  the  method  of  procedure  and  the  ex- 
tent of  the  relief  whl(4i  may  be  afforded  by 
the  appellate  court — ^a  position  supported  by 
authoritative  decisions  and  which  is  in  ac^ 
cord  with  the  policy  and  express  provision  of 
our  statutes  on  the  subject.  In  re  Battle, 
158  N.  C.  389,  74  S.  E.  23 ;  Williams  v.  Dunn, 
158  N.  C.  399,  74  S.  E.  99;  Tayloe  v.  Car- 
row,  156  N.  a  6,  72  S.  E.  76;  Beckwith  et 
al.,  Ex  parte,  124  N.  C.  Ill,  32  S.  E.  393; 
Wynne  v.  Small,  102  N.  C.  133,  8  S.  B.  912 ; 
Spencer,  Ex  parte,  95  N.  C.  271;  Rev.  1905, 
a  610,  611,  612,  613,  614.  The  case  of  Per- 
ry V.  Adams,  supra,  and  other  cases  of  like 
kind  relied  upon  by  defendants,  were  ap- 
peals to  the  Supreme  Court  on  questions  in- 
volving the  exercise  of  discretionary  powers 
of  the  lower  court,  and  were  made  to  de- 
pend chiefly  on  the  constitutional  provision 
restricting  the  appellate  powers  of  this  court 
to  "matters  of  law  or  legal  inference,"  and 
have  no  application  to  appeals  from  orders 
and  judgments  of  the  clerk  to  the  judge  in 
chambers  or  the  superior  court  in  term. 
Bagley  v.  Wood,  34  N.  C.  90. 

It  was  further  contended  "that  the  evi- 
dence is  insufficient  to  support  the  finding 
that  the  privy  examination  of  Myra  Butler 
was  properly  taken" ;  but,  if  such  a  position 
were  open  to  defendants,  the  facts  In  evidence 
are  entirely  against  them.    The  entries  and 
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Indicia  on  tbe  ftice  of  the  deed,  the- direct 
evidence  of  the  derk  who  acted  in  the  prem- 
iaea,  and  the  additional  and  supporting  testi- 
mony of  the  witness  Wooten  afford  convinc- 
ing evidence  of  the  privy  examination  of  the 
feme  covert  and  fully  justly  the  action  of 
his  honor  in  finding  that  the  deed  was  cor- 
rectly and  properly  proven  as  to  hoth  the 
grantors. 

We  find  no  error  in  the  record,  and  the 
judgment  of  the  superior  court  must  be  af- 
firmed. 

Afiirmed* 


(100  N.  C.  694) 

BOARD  OF  DRAINAGE  COM*RS  OF  MUD- 
DY CREEK  DRAINAGE  DIST.  v. 
G.  A.  WEBB  ft  CO. 

(Supreme  Court  of  North  Carolina.     Dec.  4, 

1912.) 

Taxation   (f  218*) — Exemptions  —  •^Munic- 
ipal Corporation*'— What  Is. 

A  drahiage  dlfltrict,  although  a  quasi  pub- 
lic corporation,  is  not  a  "municipal  corporation'* 
within  the  purview  of  Const,  art  5,  |  5,  pro- 
viding that  property  belonging  to  the  state  or 
municipal  corporanons  shall  be  exempt  from 
taxation,  and  hence  under  Const,  art.  5,  {  3,  art. 
7,  I  9,  respectively,  providing  that  all  moneys, 
stocks,  and  personal  property  shall  be  taxed 
by  uniform  law,  and  that  all  taxes  levied  by  any 
county,  city,  or  town  shall  be  uniform,  the  Leg- 
islature was  without  power  to  exempt  from  tax- 
ation bonds  issued  by  a  drainage  district,  as 
was  attempted  by  Pub.  Laws  1911,  c  177. 

[Ed.   Note.— For  other  cases,   see  Taxation, 
Cent  Dig.  §  357 ;  Dec  Dig.  |  2ia« 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  4020^4627;   voL  8.  p.  772a] 


Appeal  from  Superior  Court,  Duplin  Coun- 
ty;    Ferguson,  Judge. 

Action  by  the  Board  of  Drainage  Com- 
missioneni  of  the  Muddy  Creek  Drainage 
District  against  C.  A.  Webb  ft  Ca  From  a 
judgment  for  def^idant,  plaintiff  appeals. 
Affirmed. 

Kerr  ft  Gavin,  of  Warrenton,  for  appel- 
hint  Cw  A.  Webb,  of  Asheville,  and  T.  H. 
Calvert,  of  Baleigh,  for  appellee. 

CliABK,  C.  J.  The  only  question  pre- 
sented is  whether  the  Legislature  had  the 
power  by  chapter  177,  Pub.  Laws  1911,  to 
exempt  from  taxation  bonds  issued  by  the 
commissioners  of  the  Muddy  Creek  drain- 
age district,  in  Duplin  county.  Const  art 
6,  I  3,  declares:  ^'Laws  sliall  be  passed, 
taxing  by  a  uniform  rule  all  moneys,  cred- 
its, investments  in  bonds,  stocks,  joint  stock 
companies  or  otherwise;  and  also,  all  real 
and  personal  property."  And  article  7,  |  9, 
provides:  **A11  taxes  levied  by  any  county, 
city  or  town  or  township  shall  be  uniform 
and  ad  valorem  upon  all  property  in  the 
same,  except  property  exempted  by  this 
Constitution."  The  language  of  the  Consti- 
tution is  explicit,  and  the  court  below  prop- 
erly held  that  the  bonds  of  this  drainage 
district  could  not  be  exempted  from  taxa- 


tion. The  plaintiffs  contend  that  the  Leg- 
islature has  such  power  to  exonpt  bonds 
from  taxation  under  article  5,  |  5,  wl&ich 
provides  that:  **Property  beloYiging  the 
state  or  to  municipal  corporations  shall  be 
exempt  from  taxation."  But  its  own  bonds 
are  not  the  property  of  the  drainage  dis- 
trict Nor  Is  such  district  a  municipal  cor- 
poration. Certainly  not  within  the  mean- 
ing of  that  paragraph  of  the  Constitution, 
which  merely  contemplates  exempting  prop- 
erty belonging  to  the  state  and  to  coun- 
ties, cities,  and  towns.  The  reason  for  this 
is  that  as  the  state  has  the  taxing  power, 
if  its  bonds  are  not  exempted*  the  amount 
of  the  taxes  will  merely  be  added  to  the 
rate  of  interest,  and  it  would  be  useless  to 
collect  additional  taxes  to  pay  the  interest 
when  it  will  save  commissions  thereon  to 
deduct  the  taxes  in  advance,  thus  reducing 
the  rate  of  interest  We  do  not  know  of 
any  county  or  municipal  bonds  b^ng  ex- 
empted, butt  if  it  can  be  done  the  exemp- 
tion would  only  extend  to  taxes  of  the  coun- 
ty or  municipality  issuing  such  bonds,  else 
to  the  extent  of  the  exemption  such  coun- 
ty or  municipality  would  be  taxing  the  peo- 
ple of  the  rest  of  the  state.  As  stated  by 
Hoke,  J.,  in  Sanderlin  v.  Luken,  152  N.  C. 
743,  68  S.  E.  226,  these  drainage  districts 
are  regarded  as  "quasi  public  corporations, 
but  partaking  to  some  extent  of  the  char- 
acter of  a  governmental  agency."  Their 
assessments  upon  the  land  it  is  said,  quot- 
ing Shuford  V.  Commissioners,  86  N.  C.  602, 
are  "regarded  as  a  local  assessment  and 
made  with  reference  to  special  benefits  de- 
rived from  the  property  assessed  from  the. 
expenditure,  while  taxes  are  public  burdens 
imposed  as  burdens  for  the  purpose  of  gen- 
eral revenue."  It  is  dear  that  the  drain- 
age commissioners  have  no  power  to  levy 
taxes  for  the  purposes  of  general  revenue. 
They  can  only  levy  local  assessments  for 
the  purposes  of  the  quasi  public  corporation. 
Hence  such  drainage  districts  are  not  muni- 
cipal corporations  whose  property  or  whose 
bonds  can  be  exempted  from  taxation.  To 
exempt  either  is  equivalent  to  taxing  all 
other  property  for  their  benefit  In  Loan 
Ass'n  V.  Commissioners^  115  N.  C.  413,  20 
S.  O.  627,  Burwell,  J.,  says:  "The  Gener- 
al Assembly  may  exempt  cemeteries  and 
property  held  for  educational,  scientific^ 
literary,  charitable,  or  religious  purposes, 
and  also  the  personal  property  of  the  tax- 
payer to  a  value  not  exceeding  |300.  Cbnst 
art  6,  I  5.  It  has  no  power  to  make  any 
other  exemptions.  It  is  impliedly  forbidden 
to  do  so."  To  same  effect,  Railroad  v. 
Alsbrook,  110  N.  C.  137,  14  S.  B.  652 ;  Pul- 
len  V.  Corporation  Commission,  152  N.  C. 
548,  68  S.  E.  155. 

In  view  of  the  plain  provisions  of  our 
Constitution  restricting  exemptions  to  the 
above  recited  purposes  and  requiring  taxa- 
tion to  be  uniform  and  ad  valorem  upon  all 
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other  property,  it  will  be  useless  to  discuss 
decisions  in  other  states  with  constitutions 
more  or  less  variant  from  our  own.  The 
drainage  districts  have  conferred  upon  them 
the  right  of  eminent  domain,  just  as  a  rail- 
road company  or  an  electric  power  plant  has, 
and  for  the  same  reason,  that  they  are 
quasi  public  corporations.  But  they  do  not 
come  within  the  definition  of  '^municipal 
corporations"  in  Const  art  5,  |  5.  They 
have  no  governmental  taxing  power  for  gen- 
eral purposes.  It  is  true  the  formation 
of  these  districts  Is  encouraged  by  our  stat- 
utes because  they  are  expected  to  aid  large- 
ly in  the  development  of  the  state.  But 
so  do  railroads,  electric  power  plants,  and 
other  quasi  public  corporations.  No  one 
can  contend  that  property  or  bonds  of  those 
companies  can  be  exempted  from  taxation, 
nor  can  those  of  a  drainage  district 
Affirmed. 

ALLEN,  J.  (concurring).  I  concur  in  the 
result  upon  the  ground  that  the  drainage 
district  is  not  a  municipal  corporation  with- 
in the  meaning  of  art  6,  S  5^  of  the  Consti- 
tution. 

WALKER  and  BBOWN  JJ.,  concur  in 
this  opinion. 


(leo  N.  C.  626) 

SANDEBS  V.  ATLANTIC  COAST  £iINB  R. 

B.  CO. 

(Supreme  Court  of  North  Carolina.     Dec.  4, 

1912.) 

1.  Masivb  and  Sbbvant  (I  270*)— -IirjUBiES 

^Admission  of  Evidknob. 

In  a  train  porter's  action  for  injuries  to 
his  feet  while  he  was  attempting  to  board  the 
train,  by  having  his  foot  jerked  against  an  extra 
long  cross-tie,  evidence  as  to  the  usual  length 
of  a  cross-tie  from  the  rail  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |S  913-927,  932 ;  Dec  Dig. 
I  270.*1 

2.  Masteb  and  Skbvaut  (|  286*) — ^Injubdcs 
—  JuBT  QuvsnoN  —  Nboligsncs  —  Safe 
Plaob  to  Wobk. 

In  a  train  porter's  action  for  injuries  while 
attempting  to  board  the  train  after  unlocking  a 
switch,  by  having  his  foot  jerlced  against  an 
extra  long  cross-tie^  whether  defendant  was  neg- 
ligent in  not  providing  a  safe  place  to  do  the 
work  held  a  Jury  quesBon. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  IS  1001,  1006,  1008.  1010- 
1015,  1017-1033,  1036-1042,  l(>i4,  10^1050; 
Dec  Dig.  I  286.*] 

8.  Trial  (|  194*>— iNsnuonoRB— Assumino 
Facts. 

The  conclusion  of  an  instruction,  in  a 
porter's  action  for  injuries  by  striking  his  foot 
against  a  cross- tie  while  boarding  the  train, 
that  if  he  could  have  gotten  on  the  train  safe- 
ly by  using  both  hands,  his  faUare  to  do  so  was 
negligence  as  a  matter  of  law,  was  erroneous. 

[Ed.  Note. — ^For  other  cases,  see  Trial,  Cent 
Dig.  H  413,  436.  439-441,  44(M54,  456-466 ; 
Dec.  Dig.  §  194.*] 


4.  TBIAL  (§  252*)— IWSTBUCTIONS— Requksts— 

Applicabilitt  to  Facts. 

In  a  train  porter's  action  for  injuries  while 
boarding  the  train,  a  requested  instruction  that 
if  plaintiff  could  have  gotten  on  the  train  in 
safety  by  using  both  hands,  it  was  his  duty  to 
do  so,  and  his  failure  to  do  so  was  not  exercis- 
ing the  ordinary  care  of  a  prudent  man,  where 
plaintiff  had  a  lantern  in  one  hand,  and  there 
was  no  evidence  that  it  was  necessary  to  use 
both  hands  in  boarding  the  train,  was  properly 
refused  as  inapplicable. 

[Ed.  Note.— For  other  cases,  see.  Trial  Cent 
Dig.  SS  505,  596-612 ;   Dec.  Dig.  I  252.*] 

Walker  and  Brown,  JJ.,  dissenting. 

Appeal  from  Superior  Court  Johnston 
County;    Bragaw,  Judge. 

Action  by  John  W.  Sanders  against  the 
Atlantic  Coast  Line  Railroad  Company. 
From  a  Judgment  for  plaintifr,  defendant  ap> 
peals.    Affirmed. 

Abell  &  Ward,  of  Smithfleld,  for  appellant 
R.  L.  Ray,  of  Selma,  J.  A.  Wellons,  of  Smith- 
field,  and  J.  H.  Pou,  of  Raleigh,  for  appellee. 

CLARE^  C.  J.  This  is  an  action  for  dam- 
ages for  personal  injury  sustained  from  neg- 
ligence of  the  defendant  The  plaintiff  was 
a  porter  on  the  defendant's  train.  As  the 
train  reached  the  north  end  of  the  switch 
at  Hope  Mills,  the  plaintiff,  under  the  di- 
rection of  the  conductor,  alighted,  unlocked 
the  switch,  and  stood  about  three  feet  south 
of  the  switch  post  As  the  train  ran  into 
the  switch,  the  plaintiff  caught  the  grabiron 
of  the  train  between  the  first  and  second  class 
coaches,  and  before  he  could  get  on  the  train, 
which  was  moving  "not  too  fast  to  get  on 
safely,**  the  plaintiff's  right  foot  was  Jerked 
against  a  long  cross-tie  and  broken  Just 
above  the  ankle.    This  tie  extended  4  feet 

2  inches  beyond  the  outside  rail  of  the  switch. 
It  was  about  3  feet  longer  than  an  ordinary 
tie,  which  extends  16  or  18  inches  beyond 
the  rail;  and,  being  on  the  outside  of  the 
curve,  the  end  of  the  long  tie  stood  up  6 
inches  above  the  ground.  The  plaintiff  had 
never  unloclEed  the  switch  before,  and  did 
not  Icnow  the  condition  of  the  defendant's 
roadbed  at  that  point  nor  that  the  tie  was 

3  feet  longer  and  higher  off  the  ground  than 
the  other  ties.  He  had  not  been  told  about 
the  dangerous  condition  of  roadbed  and  ties 
about  that  place.  He  was  required  to  get 
on  the  moving  train,  in  order  to  save  time, 
as  he  was  directed  to  do  by  the  conductor, 
and  while  attempting  to  do  so  his  foot  struck 
the  long  tie,  and  his  leg  was  broken.  The 
train  was  running  slowly,  and  the  plain- 
tiff could  have  gotten  on  without  Injury,  had 
it  not  been  for  the  long  tie.  The  lAaintiff 
asserts  as  ground  of  negligence  the  failure 
to  give  him  warning  as  to  the  danger  of  his 
act  when  he  was  ordered  to  get  on  the  mov- 
ing train  by  the  conductor,  and  the  failure 
to  provide  a  safe  i^lace  for  him  to  do  the 
work  required  of  him.  He  also  relied  upon 
the  evidence  of  negligence  in  the  medical  and 
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surgical   treatment  by   the  defendant  after 
the  accident. 

[1]  The  defendant  relies  upon  three  ex- 
ceptions: (1)  That  the  witness  0.  J.  Wiggs 
was  asked :  "What  Is  the  usual  length  of  a 
cross-tie  from  the  rail?"  We  see  no  error  in 
this  question,  which  was  one  of  fact,  and 
pertinent  to  the  issue  before  the  court 

[2]  The  second  exception  is  to  the  refusal 
of  a  motion  for  a  nonsuit  This  motion  was 
allowed,  so  far  as  the  alleged  negligence  of 
the  defendant  In  not  giving  proper  medical 
treatment  and  attention  to  the  plaiutifl,  but 
was  overruled  as  to  the  alleged  negligence 
of  the  defendant  in  not  providing  a  safe 
place  for  the  plaintiff  to  do  the  work  re- 
quired of  him.  We  think  it  needs  no  discus- 
sion that  the  evidence  on  that  point  was 
properly  submitted  to  the  jury. 

[3,4]  The   third    assignment   of   error   is 
that  the  court  refused  to  instruct  the  jury, 
as  prayed,  "that  if  the  plaintiff  could  have 
gotten   on   the   defendant's   train  in  safety 
by  using  both  hands  and  taking  hold  of  both 
the  grablrons,  the  one  on  the  platform  as 
well  as  the  one  on  the  car,  it  was  his  duty 
to  do  so,  and  his  failure  to  do  so  was  not 
exercising  the  ordinary  care  of  a  prudent 
man,  and  he  thereby  by  his  own  negligence 
contributed  to  his  own  injury,  and  is  not 
entitled  to  recover  in  this  case."    Aside  from 
the  erroneous  conclusion  of  the  prayer,  which 
justified  its  refusal  (Norton  v.  Railroad,  122 
N.   G.  934,  29   S.   B.  886,  and  cases  there 
cited),  it  seems  clear  to  us  that  this  Instruc- 
tion ought  not  to  have  been  given.    The  evi- 
dence is  that  the  plaintiff  bad  a  lantern  in 
one  hand.     There  was  no  evidence  that  it 
is  necessary  for  persons  to  use  both  hands 
in  getting  on   a  train,  and  it  is  probably 
•common   observation   that  such   is  not  the 
«<!a6e.    It  would  have  been  error  for  the  court 
to  have  instructed  the  jury  as  a  matter  of 
ilaw  that  the  failure  to  use  both  hands,  under 
the  circumstances  of  the  case,  was  negligence 
upon  the  part  of  the  defendant    That  was  a 
matter  for  the  jury.    Even  if  the  jury  should 
find,  on  a  retrospective  view  of  the  occur- 
rence,  that  if  the  plaintiff  had  used  both 
hands  he  would  probably  have  avoided  the  ac- 
cident, this  would  not  of  itself  make  him 
negligent     It  was  not  the  plaintiff's  hands, 
but  his  foot,  that  was  hurt    He  did  not  fall 
from  the  grabiron  which  he  caught  hold  of, 
nor  did  it  give  way.    In  all  probability,  the 
accident  would  have  occurred  just  as  It  did, 
had  he  used  both  hands.     The  Injury  was 
caused  because  the  plaintifiTs  foot  struck  a 
long  crosa-tie  before  he  could  pull  himself 
up.     Had  he  attempted  to  use  both  bands 
while  holding  a  lighted  lantern  in  his  hand, 
the  probability  is  that  his  getting  upon  the 
car  would  have  been  slower,  instead  of  fast- 
er.    It  was  foggy  and  a  little  before  day. 
The  plaintiff  needed  the  lantern  to  see  how 
to  unlock  the  switch.    As  he  was  ordered  to 


alight  and  unlock  it  by  the  conductor,  the 
conductor  must  have  seen  him  with  the  lan- 
tern,  and  have  known  that  he  needed  to 
use  it 
No  error. 

WALKER  and  BROWN,  JJ.,  dissenting. 

(161  N.  C.  270) 

CORPORATION  COMMISSION  v.  SEA- 

BOARD    AIR   LINE   RY. 

CO.    et   aL 

(Supreme   Court   of  North  Carolina.     Dec  4, 

1912.) 

1.  Railroads  (J  9*)— Regulation— Orders 
OF  Corporation  Coioi isbion  —  Appeal  -— 
Trial. 

Under  the  statute  requiring  that  appeals 
from  the  Corporation  Commission  shall  be  tried 
under  the  regulations  prescribed  for  civil  cases, 
except  that  the  rates  fixed  by  the  determination 
of  the  Commission  shall  be  prima  facie  reason- 
able, the  court,  on  appeal  from  an  order  of  the 
Commission  requiring  railroads  to  establish  a 
union  depot  in  a  town,  properly  ruled  that  the 
order  was  prima  facie  reasonable,  and  that  each 
side  could  offer  any  competent  evidence,  in  ad- 
dition to  the  evidence  before  the  Commission, 
on  the  hearing  before  it. 

'    [Ed.   Note.— For  other  cases,  see   Railroads, 
Cent  Dig.  {{  12-19 ;  Dec.  Dig.  S  ».•] 

2.  Railroads  ({  58*)— Regulation— Obders 
OF  Corporation  Commission  —  Appkal  — 
Tkial. 

Under  Revisal  1905,  |  1097,  empowering 
the  Corporation  Commission  to  direct  the  es- 
tablishment of  union  stations  when  practicable, 
and,  when  the  necessities  of  the  case  require, 
two  or  more  railroads  entering  a  municipality 
to  have  a  union  passenger  depot  for  the  conven- 
ience of  the  public,  the  Commission  may,  when 
the  statutory  requirements  are  proved,  order 
two  railroads  to  maintain  a  union  passenger 
depot  in  a  town,  commensurate  with  the  busi- 
ness and  revenue  of  the  railroads,  on  conditions 
as  the  Commission  shall  prescribe;  and  the 
validity  of  such  an  order  may  not  be  attacked 
by  proof  that  the  establishment  of  a  union  depot 
will  destroy  a  nearby  town  and  result  in  the 
closing  up  of  the  business  enterprises  there. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  130,  131,  133.  135,  136;  Dec. 
Dig.  i  58.»]  •         '       ^         •         ' 

Appeal  from  Superior  Court,  Rutherford 
County;  Justice,  Judge. 

Petition  to  require  the  Corporation  Com- 
mission to  compel  the  Seaboard  Air  Line 
Railway  Company  and  the  Southern  Railway 
Company  to  establish  a  union  depot  at  Ruth- 
erf  ordton.  From  a  Judgment  dismissing  the 
proceedings,  rendered  after  the  grautiug  of 
the  petition  by  the  Commission,  the  State,  on 
the  relation  of  the  Commission,  appeals.  Re- 
versed, and  new  trial  granted. 

This  is  an  appeal  from  the  Corporation 
OoQunisalon,  from  the  findings  and  Judgment 
of  the  Commission  upon  the  petition  of  the 
citizens  of  Rutherfordton  against  the  above 
defendants,  requiring  them  to  establish  a 
union  depot 

The  following  Issues  were  submitted  to 
the  Jury : 

"(1)  Is  the  establishment  and  maintenance 
of  the  proposed  union  depot  at  or  near  the 
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Seaboard  Air  Line  depot  necessary  to  the 
convenience  and  accommodation  of  the  tray- 
ellng  public?    Answer:   No. 

"(2)  Is  it  practicable  for  the  Southern 
Railway  Company  and  the  Seaboard  Air 
Line  Railway  to  be  required  to  construct  and 
maintain  a  union  passenger  station  at  the 
town  of  Rutherfordton?    Answer:   No. 

"(3)  Do  the  necessities  of  the  case  require 
that  the  Southern  Railway  Company  and 
the  Seaboard  Air  Line  Railway  Company 
construct  and  maintain  a  union  passenger 
station  at  the  town  of  Rutherfordton?  An- 
swer :   No. 

**(4)  Has  the  Seaboard  Air  Line  Railway 
a  depot  which  is  adequate  and  convenient, 
and  offers  suitable  accommodations,  f6r  the 
traveling  public?     Answer:    No. 

"(5)  Has  the  Southern  Railway  Company 
a  depot  which  is  adequate  and  convenient, 
and  which  offers  suitable  conveniences,  for 
the  traveling  public?    Answer:    Yes. 

"(6)  What  is  the  distance  between  the 
present  Southern  depot  and  the  proposed 
union  depot?    Answer:  Not  over  1%  miles." 

Upon  the  findings  of  the  jury,  the  court 
rendered  a  Judgment  dismissing  the  proceed- 
ing, from  which  the  plaintiffs  appeal. 

M.  L.  Edwards,  of  Rutherfordton,  and  C. 
R.  Hoey,  of  Shelby,  and  R.  S.  Eaves,  of  Ruth- 
erfordton, for  appellant  O.  Max  Gardner, 
of  Shelby,  for  appellees. 

BROWN,  J.  [1]  The  first  assignment  of 
error  is  as  follows:  "The  court  ruled  that 
the  case  stood  for  trial  as  other  civil  ac- 
tions; that  orders  made  by  the  Corporation 
Commission  were  prima  facie  just  and  rea- 
sonable; and  that  each  side,  plaintiff  and 
defendant,  had  the  right  to  offer  any  compe- 
tent evidence,  in  addition  to  the  evidence  of- 
fered before  the  Corporation  Commission, 
upon  the  hearing  before  iV* 

We  are  of  opinion  Umt  his  honor  was  cor- 
rect in  trying  the  case  before  a  jury  de  novo. 
The  statute  requires  that  appeals  from  the 
Commission  shall  have  precedence  of  other 
civil  actions,  and  shall  be  tried  under  the 
same  rules  and  regulations  as  are  prescrib- 
ed for  the  trial  of  other  civil  causes,  except 
that  the  rates  fixed  on  the  decision  or  de- 
termination made  by  the  Commission  shall 
be  prima  facie  just  and  reasonable. 

It  necessarily  follows,  therefore,  that  nei- 
ther the  plaintiff  nor  the  defendants  are 
confined  to  the  testimony  submitted  to  the 
Commission.  One  of  the  earliest  appeals 
from  the  Commission  was  the  Selma  Rail- 
road Commission  Case,  137  N.  C.  2,  49  S.  E2. 
19L  In  that  case  the  appeal  was  tried  in 
the  superior  court  of  Wake  county  upon  Is- 
sues submitted  to  the  jury,  upon  the  trial 
of  which  both  parties  were  permitted  to  of- 
fer all  the  testimony,  whether  submitted  to 
the  Commission  or  not,  which  was  relevant 
to  the  matter  in  dispute. 

[2]  There  are  several  assignments  of  er- 


ror relating  to  the  reception  of  evidence  by 
the  court,  which  the  plaintiff  insists  was  in- 
competent, and  introduced  into  the  trial  an 
element  entirely  outside  of  the  statute. 
These  exceptions  all  relate  to  the  testimony 
of  vTltnesses  as  to  what  effect  a  union  pas- 
senger station  at  Rutherfordton  would  have 
upon  the  adjacent  village  of  Hamptonviile. 

It  appears  that  Hampton ville  is  a  thriv- 
ing village  of  some  2M  inhabitants,  situated 
1%  miles  from  Rutherfordton,  and  that  the 
station  of  the  Southern  Railway  at  Hamp- 
tonville  is  now  and  always  has  been  the 
station  provided  for  the  accommodation  of 
the  town  of  Rutherfordton. 

His  honor  permitted  the  witnesses  to  tes- 
tify as  to  what  would  be  the  effect  of  the  es- 
tablishment of  a  union. depot  in  Rutherford- 
ton upon  the  property  interests  of  the  vil- 
lage of  Hamptonville.  Witnesses  testified  it 
would  greatly  depreciate  the  value  of  the- 
property  of  the  said  village.  Other  witness- 
es were  permitted  to  testify  that  if  the  un^ 
ion  depot  was  established  where  the  Corpo^ 
ration  Commission  designated  it,  or  near  the 
present  Seaboard  Air  Line  depot,  and  the 
depot  at  Hamptonville  abolished,  or  its  facil- 
ities diminished,  it  would  result  in  the  ruin 
of  the  said  town,  and  that  the  business  en^ 
terprises  there  would  have  to  close  up.  J. 
C.  Hampton,  a  witness  for  the  defendant,, 
was  permitted  to  testify  that  the  establish- 
ment of  a  union  depot  at  the  proposed  slter 
together  with  the  discontinuance  of  the  de- 
pot at  Hampton,  or  a  decrease  of  the  facil- 
ities there,  would  be  like  taking  bread  out 
of  the  mouths  of  the  people  of  Hamptonville. 
We  think  it  was  error  upon  the  part  of  the 
court  to  permit  the  introduction  of  this  kind 
of  testimony  bearing  upon  the  property  in- 
terests  of  the  village  of  Hamptonville. 

It  is  true  his  honor  laid  no  stress  upon 
this  evidence  in  his  charge  to  the  jury,  and 
In  a  measure  endeavored  to  neutralize  it» 
effect  upon  the  jury;  but  we  think  that  sa 
much  of  this  evidence  was  permitted  to  be 
introduced  that  its  effect  upon  the  jury  must 
have  been  very  potential.  It  tended  to  raise- 
an  issue  between  the  town  of  Rutherfordton 
and  the  village  of  Hamptonville  to  such  ex- 
tent  that  the  jury  might  well  have  lost  sight 
of  the  real  issues  to  be  passed  on  by  them. 

Under  section  1097,  Revisal  of  1905,  the 
Corporation  Commission  Is  empowered  to  di- 
rect the  establishment  of  union  stations  un- 
der certain  conditions,  to  wit,  when  prac- 
ticable, and  when  the  necessities  of  the  case 
require  two  or  more  railroads  entering  a 
city  or  town  to  have  one  common  union  pa»- 
senger  depot  for  the  security,  accommoda- 
tion, and  convenience  of  the  traveling  public. 

Wben  these  conditions  are  found  to  ex- 
ist, then  the  two  railroads  may  be  compel- 
led to  unite  in  the  erecting,  constructing, 
and  maintaining  such  union  passenger  de- 
pot, commensurate  with  the  business  and 
revenues  of  such  railroad  companies,  on 
such  terms,  regulations,  provisions,  and  con- 
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dltlons  as  the  Corporation  Gommlflslon  Bball 
prescribe. 

We  think  that  the  evidence  elicited  from 
the  witnesses  did  not  bear  upon  any  of  the 
essential  facts  necessary  to  be  used  in  this 
case,  and  was  calculated  to  divert  the  at- 
tention of  the  Jury  from  the  real  issues  be- 
fore them.  The  caution  given  to  the  Jury 
by  his  honor  in  his  charge  could  not  very 
well  remove  entirely  from  the  minds  of  the 
"Jury  the  Impression  produced  by  such  testi- 
mony. For  these  reasons,  we  feel  Impelled 
to  order  another  triaL 

Kew  triaL 

CLARK,  a  J.  (concurring).  Bevisal  1097(3) 
"empowers  and  directB"  the  Corporation 
Ck>mmission,  whenever,  '*ln  their  Judgment," 
It  will  make  ''for  the  security,  accommoda- 
tion, and  convenience  of  the  traveling  pub- 
lic," to  "require^*  a  union  passenger  station 
to  be  established  wherever  two  or  more  rail- 
roads shall  enter  any  city  or  town.  In  Dew- 
ey T.  Railroad,  142  N.  C.  392,  55  S.  E.  292, 
this  section  was  held  valid,  and  that  the  au- 
thority thus  conferred  on  the  Commission 
should  receive  a  liberal  construction  la  fa- 
vor of  the  power;  and  it  was  held,  further, 
that  it  was  intended  to  apply  to  all  cities 
and  towns  in  the  state  where  the  Commission 
should  find  it  to  be  practicable. 

Whenever  the  (Commission  requires  and 
orders  a  union  station  to  be  built,  the  only 
restriction  in  the  statute  is  when  '*prac- 
ticable."  The  other  matters  as  to  the  se- 
curity, accommodation,  and  convenience  of 
the  public  are  simply  reasons  addressed  to 
the  Judgment  of  the  commissioners.  When 
there  is  an  appeal  from  their  order,  the  sole 
query  for  a  Jury,  under  the  statute,  is  wheth- 
er the  execution  of  the  order  is  '^practicable.'* 
The  finding  of  the  Corporation  Commission 
that  It  is  practicable  is  prima  fade  correct 
And  the  burden  is  upon  the  defendant  to 
show  evidence  to  the  contrary.  In  this  case 
none  was  shown,  and  the  Judge  should  have 
directed  a  verdict  affirming  the  order  of  the 
Corporation  Commission. 

The  evidence  whether  the  establishment  of 
a  union  station  for  the  accommodation  and 
convenience  of  the  traveling  public  at  a 
point  near  Rutherfordton  would  be  injurious 
to  the  interests  of  another  station  at  Hamp- 
tonviUe  was  both  incompetent  and  prejudi- 
cial; and  a  new  trial  is  ordered  on  that 
ground. 

Formerly,  whoi  a  person  started  from  Ra- 
leigh to  New  York,  he  was  compelled  to  leave 
the  cars  at  the  edge  of  Petersburg,  and  be 
carried,  together  with  his  baggage,  on  con- 
veyances through  the  city  to  the  station  on 
the  other  edge  of  the  dty.  Eb^actly  the 
same  thing  happened  at  Richmond,  22  miles 
further  on,  and  again  at  Washington,  and 
again  at  Baltimore,  and  again,  still,  at  Phil- 
adelphia. Such  annoyance  and  inconvenience 
to   travelers  by  the  antiquated  method  of 


people  being  conveyed  through  a  city  from 
one  railroad  station  to  another  have  lon^ 
since  been  abolished  nearly  everywhere,  ex- 
cept in  North  Carolina.  The  object  of  this 
statute  was  to  abolish  it  in  this  state  in 
every  case  where  it  is  "practicable'  to  do 
so ;  and  there  is  probably  not  a  place  in  the 
state  where  it  is  not  practicable. 

The  courts  have  always  held  that  railroads 
are  built  primarily  for  the  convenience  and 
accommodation  of  the  public  U.  S.  v.  Freight 
Ass*n,  166  U.  S.  322,  17  Sup.  Ct  540,  41  U 
Ed.  1007;  Wisconsin  v.  Jacobson,  179  U. 
S.  296,  21  Sup.  Ot  115,  45  L.  Ed.  194;  R. 
R.  Connection  Case,  137  N.  C.  18,  49  S.  E. 
191,  citing  above.  It  is  for  this  reason  alone 
that  they  are  given  the  power  of  eminent  do- 
main to  condemn  rights  of  way,  and  have 
often  had  the  benefit  of  bonds  voted  by  the 
state,  counties,  and  towns.  That  they'  shall 
be  profitable  to  their  owners  is  a  secondary 
consideration  to  the  state,  however  It  may 
be  with  the  owners  themselves.  E)very  other 
business  considers  the  convenience  and  de- 
sires of  the  patrons  from  whom  their  busi- 
ness and  their  profits  are  derived.  It  \b 
strange  that  any  railroad  company  will  re- 
sist the  demand  of  any  community  or  of  the 
traveling  public  for  a  union  station  or  better 
conveniences,  since  compliance  is  almost  al- 
ways profitable,  as  has  been  proven  by  the 
effect  of  the  legislation  requiring  lower  pas- 
senger rates,  and  in  many  other  lostances. 
Because  the  managers  of  these  corporations 
often  do  oppose  the  public  demand  for  bet- 
terments and  conveniences,  the  law  creating 
the  Corporation  Commission  was  passed. 
The  direction  to  them  to  order  union  sta- 
tions in  all  towns  where  there  are  two  or 
more  railroads  is  imperative,  when,  in  their 
Judgment,  the  convenience  and  accommoda- 
tion of  the  traveling  public  require  it;  and 
their  power  is  limited  only  by  one  qualifica- 
tion "when  practicable." 

In  this  case  the  C3orporation  Commission 
found,  as  a  fact,  that  a  union  station  at 
Rutherfordton  was  "practicable";  and  there 
was  no  evidence  to  the  contrary.  The  court, 
in  my  opinion,  should  have  submitted  the 
only  issue  contemplated  by  the  statute,  L 
e.,  whether  the  establishment  of  the  union 
station  was  "practicable,'*  and  on  the  evi- 
dence should  have  directed  a  verdict  and 
entered  Judgment  affirming  the  order  of  the 
Commission. 

(161  N.  G.  107) 

SIPE  et  aL  v.  HERMAN  et  aL 

(Supreme  Court  of  North  Carolina.     Dec  4, 

1912.) 

1.   EJECTMBNT  (J  66*) — BUBDEN  OF  PROOF. 

Where,  in  partition,  defendants  denied  that 
plaintiffs  were  tenants  in  common,  and  pleaded 
sole  seisin  in  themselves,  without  praying  for 
the  reformation  of  a  deed  on  which  they  re- 
lied to  support  their  plea  of  sole  seisin,  the 
case  was,  in  effect,  converted  into  an  action  of 


•For  other  cams  Me  same  topic  and  lecUon  NUMBER  in  Deo.  Dig.  *  Am.  Dig.  Key-No.  Series  ft  Rep'r  indexes 


N.CO 


SIPE  ▼.  HERMAN 


657 


ejectment  with  the  petitioners  at  plaintiffs  and 
their  adversaries  as  defendants,  and  the  burden 
was  on  plaintiffs,  and  defendants  were  required 
to  give  bond  on  nling  their  answer. 

[Ed.  Note.— For  other  cases,  see  BIjectment, 
Cent  Dig.  (  304 ;   Dec  Dig.  (  66.*] 

2.  EjEcncsNT  ((  95*)  —  Btidbhok  —  Phima 
Facie  Gasb. 

Where  an  action  for  partition  was  in  effect 
converted    into   an    action    of    ejectment,    and 

Slain  tiffs  proved  that  they  and  their  cotenants, 
efendants,  being  the  cotenants,  inherited  the 
luxdB  from  their  mother,  and  it  appeared  that 
defendants  claimed  nnder  the  will  of  a  third 

Krson,  to  whom  defendants  alleged  the  land 
d  been  conveyed  by  plaintiffs,  so  that  the  de- 
fendants claimed  under  plaintiffs,  and  showed 
no  superior  title  and  none  acquired  by  them- 
selves, plaintiffs  established  a  orima  facie  case 
entitbng  them  to  judgment  unless  the  deed  by 
plaintUm  could  be  sustained. 

(Bd.  Note.^For  other  cases,  see  BJectment, 
Cent  Dig.  H  280-296;  DecTDlg.  f  96>] 

S.  HUSBAITD  AlTD  Win   (1194*)  ^  SSPABAn 

Peopbbtt  or  Habuxd  Womxr  —  Convbt- 

▲ncEs — ^Vali  ditt. 

A  deed  conveying  land  of  a  married  woman 
which  purports  to  be  signed  by  her  and  her  hus- 
liand,  but  which  contains  no  privy  examination 
of  her,  is  void  aa  to  her. 

[Ed.  Note.— For  other  caae8»  see  Husband  and 
Wife,  Cent  Dig.  f  726;   Dec.  Dig.  (  194.*] 

4.  FBAUD8,  Statuts  ot  (I  56*) — Pabol  Bvi- 

DBNCB— CONVBTAWCBS— VALIDITT. 

A  defendant  in  an  action  for  partition  con- 
certed in  effect  into  an  action  of  ejectment  who 
relies  on  a  deed  conveying  land  of  a  married 
woman,  purporting  to  be  signed  by  her  and 
her  husband,  but  containing  no  privy  examina- 
tion of  her,  may  not  prove  title  by  parol,  and 
may  not  prove  orally  even  by  the  married  wo- 
man as  a  witness  that  he  acquired  the  fee  from 
her  add  her  husband. 

[Bid.  Note.~For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  U  8S^89,  136-138;  Dec  Dig. 
156.*i 

8.  Ejbgtmbnt  (I  00*)  —  Etidbnob  —  ADiassi- 

BILITT. 

Where.  In  an  action  in  partition,  converted 
In  legal  effect  into  an  action  of  ejectment*  de- 
fendants claimed  sole  ownership  under  a  deed 
-executed  by  plaintiffs,  husband  and  wife,  con- 
veying her  separate  property  by  deed  purport- 
ing to  be  tipied  by  her  and  her  husband,  but 
containing  no  privy  examination  as  to  her,  a 
registry  of  the  deed  was  properly  excluded, 
since  the  deed  was  not  evidence  as  to  the  wife, 
«nd  since  defendants  oould  obtain  no  judgment 
4wainst  her  or  right  of  possession  to  oust  her; 
the  husband  being  merely  Joined  permissibly 
under  Revisai  1905,  (  40& 

[EM.  Note.— For  other  cases,  see  Ejectment, 
Ctot  Dig.  (I  254-277;   Dec  Dig.  f  90.*] 

<K.  HUBBAKD    AND   WiTB    (I    186*) — ^BlGBT    OT 

Husband  in  Sbpabatb  eotais  or  Witb. 
A  husband's  right  In  the  separate  real  es- 
tate of  his  wife  is  a  freehold  estate,  though 
CoTLBJu  art  10,  |  6,  has  abolished  the  estate  of  a 
husband  as  tenant  by  the  curtesy  initiate,  but 
his  right  is  based  on  the  conjugal  relation,  and 
«  stranger  may  not  oust  him  against  the  wife's 
consent 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  ((  508-511 ;  Dec.  Dig.  1 136.*] 

Appeal  from  Superior  Court,  Catawba 
C!ounty;  Adams,  Judge. 

Action  by  C.  F.  Slpe  and  another  against 
Thomas  Herman  and  another.    E^m  a  judg- 


ment for  plaintiffs,  defendants  appeal.    Af- 
firmed. 

8.  H.  Jordan,  of  Conover,  and  W.  A.  Self, 
of  Hickory,  for  appellants.  W.  O.  Feimster, 
of  Newton,  for  appellees. 

WALKER,  J.  This  Is  a  proceeding  for 
the  partition  of  the  tract  of  land  described 
in  the  petition,  especially  a  tract  of  101.2 
acres,  among  the  owners,  as  tenants  in  com- 
mon thereof,  they  having  inherited  the  land 
from  their  ancestor,  Mahala  Herman,  who 
originally  was  the  own^  thereof.  Defend- 
ants, Thomas  and  Elizabeth  Herman,  deny 
the  tenancy  in  oonunon  of  plaintiffs  with 
them,  and  their  right  to  partition,  plead  sole 
seisin,  and  specially  aver  that  the  plaintiffs^ 
who  are  Cain  F.  Sipe  and  Fannie  C.  Sipe, 
conyeyed  their  Interest,  or  such  as  they  once 
had,  to  Elkanah  L.  Herman,  who  devised  it 
by  his  will  to  defendant  Elizabeth  Herman 
for  life,  with  remainder  to  another  defend- 
ant, Thomas  Herman,  in  fee.  There  is  no 
dispute  as  to  the  tenancy  In  common  between 
the  parties  and  the  resultant  right  to  parti- 
tion, unless  the  defendants  have  offered  tes- 
timony sufficient  in  law  to  show  that  plain- 
tiffs liad  parted  with  their  title  to  Thomas 
and  Elizabeth  Herman,  as  above  set  forth. 

[1]  Under  the  old  uyatan,  this  would. have 
been  an  action  at  law ;  there  being  np  equi- 
table element  inyolTod.  There  is  no  allega- 
tion or  prayer  for  relief  In  the  way  of  cor- 
rection or  reformation  of  the  deed,  upon 
whidi  the  defendants  rely  to  support  their 
plea  of  sole  seisin.  When  the  defendants 
denied,  in  their  answer  to  the  petition,  that 
plaintlioFs,  claiming  in  the  right  of  the  feme 
plaintiff,  Fannie  C.  Sipe^  are  tenants  in  com- 
mon with  them  and  plead  non  tenent  insimul 
or  sole  seisin  in  themselves,  the  general  is- 
sue in  a  proceeding  for  partition,  the  case. 
In  legal  effect,  is  converted  into  an  action  of 
ejectment,  with  the  petitioners  as  plaintiffs 
and  their  adversaries  as  defendants,  the  bur- 
den being  on  the  plaintiffs,  and  the  defend- 
ants being  required  to  give  bond  on  filing 
their  answer,  which  seems  not  to  have  been 
done  in  this  case.  Huneycutt  v.  Brooks,  116 
N.  a  788^  21  S.  B.  558 ;  Vaughan  v.  Vincent, 
88  N.  C.  U6;  Parker  v.  Taylor,  133  N.  C. 
106,  45  S.  E.  473 ;  Purvis  t.  WUson,  60  N. 
C.  22,  69  Am.  Dec.  773;  Alexander  v.  Gib- 
bon, U8  N.  C.  796,  24  S.  E.  748,  54  Am.  St 
Rep.  757;  BuUock  v.  BuUock,  131  N.  a  29, 
42  8.  E.  458. 

[2]  Plaintiffs  proved  that  they  and  their 
cotenants,  Thomas  being  one,  inherited  the 
lands  from  their  mother,  Mahala  Herman, 
and  it  appears  that  defendants,  Thomas  and 
Elizabeth  Herman,  appellants,  claimed  under 
the  will  of  Elkanah  L.  Herman,  to  whom  the 
said  defendants  alleged  the  land  had  been 
conveyed  by  the  plaintiffs,  so  that  those  two 
defendants  claimed  under  the  plaintiffs,  and. 
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having  shown  no  superior  title  and  none  ac- 
quired by  themselves,  the  plaintiffs  have 
made  out  a  prima  facie  case,  which  entitles 
them  to  Judgment  (Cox  v.  Ward,  107  N.  C. 
507,  12  S.  E.  379),  unless  the  position  of  de- 
fendant, as  to  the  alleged  deed  of  plaintiffs 
to  Elkanah  Herman,  can  be  sustained,  and 
we  do  not  think  it  is  tenable. 

[3]  There  is  certainly  no  valid  deed  from 
plaintiffs  which  passed  the  title  to  Elkanah 
Herman,  as  the  land  belonged  to  the  feme 
plaintiff,  a  married  woman,  and  the  deed 
introduced  by  the  defendants,  purporting  to 
be  a  deed  signed  by  plaintiffs,  contains  no 
privy  examination  of  the  plaintiff,  Fannie  C. 
Herman,  and  is  therefore  void  as  to  her. 
Cook  V.  Pittman,  144  N.  C.  530,  57  S.  E.  219, 
119  Am.  St  Rep.  965. 

[4]  Upon  the  cross-examination  of  Fannie 
C  Herman,  defendant's  counsel  proposed  to 
read  the  deed,  as  registered,  to  the  witness, 
and  the  evidence  was  excluded.  The  deed 
was  offered,  as  appears  in  the  case,  for  the 
purpose  of  contradicting  the  witness,  who 
on  the  same  cross-examination  had  stated 
that  she  had  only  given  to  her  father,  El- 
kanah Herman,  ''a  paper  for  a  life  estate," 
whereas  the  deed  showed  that  a  fee  was  in- 
tended to  be  conveyed.  But  defendants  could 
not  thus  establish  their  title  to  the  land  by 
parol.  Cox  v.  Ward,  107  N.  C.  507,  12  S.  E. 
379.  Defendants  could  only  show  a  paper 
title  by  a  deed  or  other  instrument  sufficient 
to  pass  title,  and  could  not  prove  orally,  even 
by  the  feme  plaintiff  as  a  witness,  that  they 
had  acquired  the  fee  from  her  and  her  hus- 
band. This  is  too  plain  for  argument  The 
evidence  was  therefore  immaterial,  and  was 
properly  ruled  out 

[6]  The  defendant  next  offered  to  read 
in  evidence  the  registry  of  the  same  deed. 
The  court  excluded  the  evidence  upon  ob- 
jection by  plaintiffs.  The  deed  was  not  evi- 
dence as  to  the  feme  plaintiff  (Cook  v.  Pitt- 
man,  supra),  the  admitted  owner  of  the  land 
at  the  time  it  purported  to  have  been  exe- 
cuted, and  her  husband  is  only  a  formal 
party  to  the  suit^  claiming  no  interest  there- 
in, they  having  had  no  children,  so  far  as  ap- 
pears. Defendants  did  not  propose  to  prove 
the  execution  of  the  deed  at  common  law 
for  the  purpose  of  showing  color  and  then 
proving  adverse  possession.  If  in  this  way 
defendants  could  have  shown  a  good  title 
as  against  her  husband,  a  merely  nominal 
party,  it  would  not  have  barred  her  right 
of  entry,  and  would  therefore  have  been  of 
no  practical  advantage  to  them.  They  could 
get  no  Judgment  for  the  possession  against 
her,  or  writ  of  possession  to  oust  her,  as, 
she  being  the  owner  and  having  the  present 
right  of  possession,  the  court  would  not  give 
a  Judgment  and  a  writ  to  the  prejudice  of 
her  right  Springs  v.  Schenck,  99  N.  C.  552, 
6  S.  E.  406,  6  Am.  St.  Rep.  552.  Besides,  as 
we  have  indicated,  her  husband  is  suing,  not 
for  himself,  but  in  her  right,  and  is  merely 


Joined  with  her  permissibly  under  Revisal,  S 
408.  This  being  her  separate  property,  she 
could  sue  alone  for  its  recovery,  but  Is  per- 
mitted to  Join  her  husband  to  assist  her  in 
the  vindication  of  her  right 

[6]  It  has  been  held  that  (Ik)nst.  art.   10, 
§  6,  abolished  the  estate  of  the  husband  as 
tenant  by  the  curtesy  initiate,  the 'land  be- 
ing her  sole   and   exclusive  property,   if    a 
part  of  her  separate  estate.    Walker  v.  Long, 
109  N.  C.  510,  14  S.  E.  299;    Thompson    v. 
Wiggins,  109  N.  C.  508,  14  S.  E.  301;    Per- 
kins V.  Brinkley,  133  N.  C.  154,  45  S.  E.  541 ; 
Hodgin  V.  Railroad,  143  N.  C.  93,  55  S.  £L 
413,  10  Ann.  Cas.  419.     It  is  said  in  Thomp- 
son V.  Wiggins,  supra,  and  Hodgin  v.  Rail- 
road, supra,  that  he  has  a  sufficient  interest 
in  the  wife*s  land  to  constitute  him  technical- 
ly a  freeholder,  and  this  interest  is  defined 
to  be  a  right  of  Joint  occupancy  with  his 
wife,  and  he  has  the  incidental  right  of  In- 
gress and  egress.    Thompson  v.  Wiggins,  su- 
pra, citing   Manning  v.   Manning,   79  N.  C 
293,  28  Am.  Rep.  324.     Speaking  for  myself 
and  not  committing  the  court  to  my  view,  it 
does  not  seem  to  me  that  this  is  a  freehold 
estate,  nor  an  estate  at  all,  but  a  mere  right 
of  joint  occupancy  with  the  wife,  which  ap- 
pears to  be  based  upon  their  social  relations 
or  conjugal  duties.    Perkins  v.  Brinkley,  su- 
pra.    But  Justice  Bynum  said   in  Manning 
V.  Manning,  supra :     "The  plaintiff  is  enti- 
tled to  be  let  into  the  possession  of  her  lands, 
and  in  a  legal  sense  the  sole  and  exclusive 
possession."     Referring  to  Const,  art.   10,  f 
6,  Justice  Connor  said  in  Perkins  v.  Brink- 
ley,   supra,   quoting   the  language  of  C.    J. 
Merrlmon  in  Walker  v.  Long,  supra:   "  "This 
provision  Is  very  broad,  comprehensive,  and 
thorough  in  its  terms,  meaning,  and  purpose, 
and  plainly  secures  to  the  wife  the  complete 
ownership  and  control  of  her  property  as  If 
she  were  unmarried,  except  in  the  single  re- 
spect of  conveying  it     She  must  convey  the 
same  with  the  consent  of  her  husband.     It 
clearly  excludes  the  ownership  of  the  hus- 
band as  such,  and  sweeps  away  the  common- 
law  right  or  estate  he  might  at  one  time 
have  had  as  tenant  by  the  curtesy  initiate. 
The  strong,  exclusive  language  of  the  clause 
recited  above  is  that  the  proi)erty  ''shall  be 
and  remain  the  sole  and  separate  estate  and 
property  of  such  female,"  the  wife.'    All  of 
our  legislation  and  Judicial  construction  of 
the  Constitution  and  statutes  have  been  In 
the  same  direction."    The  court  has  said  the 
husband*s  right  is  a  freehold  estate,  and  we 
will  continue,  therefore,  so  to  treat  it,  but 
it  is  an  anomalous  one,  and  personal  to  tbe 
husband,  and  surely  does  not  give  a  stranger 
the  right  to   oust  the  husband   against  the 
consent  of  the  wife,  as  the  husband's  right 
is  based  upon  their  conjugal    relation.     It 
may  be  added  that  the  husband  has  claimed 
no  interest,  or  rather  no  estate,  in  the  land, 
and  simply  Joined  with  his  wife  in  the  deed 
to  Elkanah   Herman,   according  to  the  re- 
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quirement  of  the  statute,  In  order  to  pass 
her  estate. 

Under  proper  instructions  from  the  court, 
the  jury  returned  a  verdict  for  the  plaintiffs, 
and  judgment  was  entered  upon  tL  We  find 
no  error  in  Its  doing  so. 

No  error. 

(18  S.  C.  SSI) 

TILLMAN  T.  TILLMAN.t 

(Supreme  Court  of  South  Carolina.     Dec.  9, 

1912.) 

1.   JUDQMXNT    (I    675*)— FBBBONS  CONCLUDED 

— Persons  Pabticipatinq  in  ob  Pbomot- 

INO  Defense. 

Where  a  father  executed  a  deed  purport- 
ing to  give  the  custody  of  liis  children  to  their 
grandparents,  and  turned  them  over  to  them, 
and,  although  not  a  formal  party  to  habeas  cor- 
pus proceedings  by  the  mother  to  recover  their 
custody,  submitted  an  affidavit  therein  making 
no  claim  on  his  own  behalf  but  insisting  on  the 
claim  of  the  grandparents,  he  was  bound  by 
the  decree  therein. 

[Ed.  Note.~For  other  cases,  see  Judgment. 
Cent  Dig.  {{  1190,  1191,  1194;  Dec.  Dig.  j 
675.»] 

2.  Habeas  Corpus  (I  117*)  —  CuffrooT  ow 
Children— JuDOiCENT  ob  Obdbb— Tebms. 
The  judgment  of  a  court  as  to  the  custody 
of  children  la  never  final,  for  it  must  at  all 
times  be  free  to  act  upon  sncb  a  change  of  con- 
ditions aa  requires  a  change  of  custody;  and, 
where  a  decree  gave  the  custody  of  children 
to  the  mother,  with  leave  to  apply  for  a  change 
of  custody  "upon  proof  of  such  material  change 
of  conditions  as  to  make  such  a  step  proper," 
the  father,  having  been  adjudged  responsible  for 
the  necessity  of  the  mother's  custody,  cannot 
demand  that  the  children  be  taken  from  her, 
aniefis  he  shows  her  to  have  become  unfit  for 
their  custody. 

[Bd.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  ((  119,  120;  Dea  Dig.  1 117.*] 

8.  Habeas   Cobpus    (|  117*)  —  Custody   of 
Childben— Fitness  or  Pabent. 

A  showing  that  a  mother  decreed  the  cus- 
tody of  infant  children,  and  who  gave  them  her 
affection  and  assiduous  care,  had  afterwards 
joined  the  Catholic  Church,  bad  obtained  a  di- 
vorce against  the  legislative  policy  of  this 
state,  though  the  court  had  adjudged  that  her 
separation  from  her  husband  was  due  to  his 
fault,  and  had  refused  a  requested  reconcilia- 
tion, did  not  render  her  unfit  to  retain  their 
custody;  but,  in  view  of  her  unwarranted  re- 
fusal to  inform  him  directly  about  them,  de- 
cree made  that  the  father  should  have  them 
at  his  home  for  two  months  in  th«  summer 
vacation  season  of  each  year,  one-half  of  the 
Christmas  vacation,  and  one  week  in  the  spring, 
and  should  be  allowed  to  visit  them,  subject  to 
the  right  of  the  mother  to  have  them  with  her 
in  case  •of  their  illness.    . 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  U  119,  120;  Dec  Dig.  (  117.»] 

Petition  by  Benjamin  R.  Tillman,  Jr.,  for 
habeas  corpus  to  require  Mrs.  Lucy  Dugas 
Tillman,  alias  Mrs.  Lucy  Dugas,  to  surrender 
the  custody  of  children.  Adjudged  that  re- 
spondent retain  the  custody  of  the  children 
until  the  further  order  of  the  court,  subject 
to  the  conditions  thereof,  and  to  such  orders 
as  the  court  may  hereafter  make. 


Tillman  &  Mays  and  F.  Barron  Greer,  all 
of  Greenwood,  for  petitioner.  S.  McG.  Sim- 
kins,  of  ]3dgefleld,  and  De  Pass  &  De  Pass, 
of  Columbia,  for  respondent 

PER  CUBXAM.  Benjamin  R.  Tillman,  Jr., 
has  filed  his  petition  in  this  court  praying 
that  the  court,  under  a  writ  of  habeas  cor- 
pus, require  the  respondent,  Lucy  Dugas  Till- 
man, to  surrender  to  him  the  custody  of  his 
two  Infant  children,  Douschka  Pickens  Till- 
man and  Sarah  Stark  Tillman.  Under  an 
order  made  by  the  Chief  Justice,  the  respond- 
ent has  made  her  return  to  the  petition,  and 
the  petitioner  has  traversed  certain  allega- 
tions of  the  return.  Numerous  letters,  af- 
fidavits, and  other  exhibits  have  been  sub- 
mitted, and  some  issues  of  fact  have  been 
made.  Consideration  of  the  entire  record  has 
led  the  court  to  a  clear  conviction  as  to  the 
material  facts,  and  there  is  no  room  for  dif- 
ference of  opinion  as  to  the  law.  This  being 
so,  in  view  of  the  Importance  of  an  imme- 
diate adjudication,  the  cause  will  not  be  de- 
layed for  extended  discussion. 

Benjamin  R,  Tillman,  Jr.,  and  Lucy  Dugas 
were  married  on  December  29,  1903,  and 
had  the  two  children  whose  custody  is  here 
Involved. 

[1]  On  December  1,  1909,  B.  R.  Tillman, 
Jr.,  executed  a  deed  purporting  to  give  the 
custody  of  the  children  to  his  father  and 
mother,  Hon.  B.  R.  Tillman  and  Mrs.  S.  S. 
Tillman,  and  turned  over  the  children  to 
them.  On  January  24,  1910,  Mrs.  Lucy  Du- 
gas Tillman  instituted  habeas  corpus  pro- 
ceedings for  the  recovery  of  their  custody, 
and  this  court  on  February  15,  1910,  ad- 
judged "that  the  respondents  B.  R.  Tillman, 
Sr.,  and  his  wife,  Mrs.  S.  S.  Tillman,  de- 
liver up  the  children  to  the  petitioner,  Mrs. 
Lucy  EMigas  Tillman,  and  that  she  have  and 
retain  the  custody  of  them  during  their  mi- 
nority or  until  it  be  otherwise  adjudged." 
Ex  parte  Tillman,  84  S.  C.  552,  66  S.  E.  1049, 
26  U  R.  A.  (N.  S.)  781.  It  is  true  that  B. 
R  Tillman,  Jr.,  was  not  a  formal  party  to 
that  proceeding,  but  he  submitted  an  affidavit 
therein  making  no  claim  on  his  own  behalf, 
but  insisting  on  the  claim  of  bis  father  and 
mother,  to  whom  he  had  solemnly  conveyed 
all  his  rights  of  custody.  It  is  clear  that 
by  this  action  he  became  bound  by  the  decree 
rendered  in  the  former  proceeding. 

[2]  But  that  decree  expressly  declared.  In 
accordance  with  the  well-settled  law,  that  an 
application  might  be  made  for  a  change  of 
custody  "upon  proof  of  such  material  change 
of  conditions  as  to  make  such  a  step  prop- 
er.*' The  judgment  of  a  court  as  to  the  cus- 
tody of  a  child  is  never  final,  for  the  court 
must  at  all  times  be  free  to  act  upon  such  a 
vital  change  of  conditions  as  requires  a  change 
of  custody.  But  it  is  none  the  less  true  that, 
the  father  having  been  adjudged  responsible 
for  the  situation  which  required  the  court  to 


<Vor  other  csms  see  same  topic  and  ■ectlon  NUMBBR  in  Dee.  Dig.  A  Am.  Dig.  Key-No.  Series  A  R^'r  Indexes 

t  For  per  curiam  order,  see  76  8.  B.  706. 


560 


76  SOUTHBASTBBN  BBPOBTSB 


(&a 


give  the  catstody  to  the  mother,  he  cannot 
demand  that  the  children  be  taken  from  her 
unless  he  shows  her  to  have  become  unfit  for 
their  custody.  This  we  think  he  has  not 
done. 

[3]  There  can  be  no  doubt  that  the  mother 
is  giving  to  the  children  the  most  affection- 
ate and  assiduous  care.  The  fact  that  she 
has  Joined  the  Catholic  Church  Is  nothing 
against  her,  nor  is  it  for  a  court  to  adjudge 
it  an  Injury  to  the  children.  It  is  regret- 
table that  the  sectarian  religious  Influence 
should  not  be  that  with  which  the  father  Is 
sympathetic;  but  it  would  doubtless  be  Just 
as  regrettable  to  the  mother  for  the  children 
in  the  custody  of  the  father  to  be  under  re- 
ligious influences  with  which  she  is  not  sym- 
pathetic. The  court  cannot  say  that  the  re- 
spondent has  become  unfit  to  rear  her  chil- 
dren because  she  obtained  a  divorce  after 
this  court  had  adjudged  that  her  separation 
from  her  husband  was  due  to  his  fault  It  is 
true  that  divorce  is  against  the  legislative 
policy  of  this  state,  as  expressed  by  the  pro- 
hibition of  the  Constitution^  but  in  the  face 
of  the  opposite  sentiment  of  the  vast  major- 
ity of  the  peoples  of  the  civilized  world  It 
would  be  arrogant  for  this  court  to  say  that 
the  mere  act  of  obtaining  a  divorce  is  so 
bad  as  to  show  unfitness  for  maternal  duties 
and  obligations.  Nor  can  the  inference  of 
unfitness  be  drawn  from  the  refusal  to  ac- 
cede to  the  petitioner's  requests  for  a  recon- 
ciliation. A  real  reunion  in  life  and  settle- 
ment is  most  desirable,  and  it  is  commend- 
able In  petitioner  that  In  his  letters  he  frank- 
ly acknowledges  his  errors,  and  expresses  his 
desire  for  a  reunion.  But  it  would  be  most 
harsh  Judgment  to  hold  that  the  conditions 
are  so  changed  that  respondent  Is  not  fit  for 
the  custody  of  the  children  because  she  re- 
fuses to  enter  Into  a  loveless  reunion.  With- 
out more  detailed  discussion,  we  acquit  the 
respondent  of  such  charges  as  render  her 
unfit  for  the  custody  of  her  children. 

But  there  are  some  features  of  the  re- 
spondent's conduct  towards  the  petitioner 
which  the  court  cannot  approve,  and  which 
it  will  by  Its  order  correct  Whatever  may 
have  been  the  sins  of  the  petitioner  against 
his  wife,  he  has  suffered  tor  them  severe 
penalties.  The  court  cannot  doubt,  and  it 
sees  no  reason  for  the  mother  of  his  children 
to  doubt,  not  only  that  he  has  deeply  repent- 
ed of  the  wrongs  he  has  done,  but  that,  under 
severe  temptation  to  fall,  he  has  left  off 
drinking,  and  become  a  sober  and  earnest 
man.  Some  of  his  letters  to  the  respondent 
are  no  doubt  inept  in  sentiment  and  unfor- 
tunate In  expression,  but  certainly  none  of 
them  are  so  offensive  as  to  warrant  a  re- 
fusal to  give  him  information  directly  about 
his  children.    The  record  shows  that  the  pe- 


titioner has  by  his  conduct  for  three  years 
won  his  right  to  respectful,  considerate  treat* 
ment  at  the  hands  of  the  mother  of  his  chil- 
dren, at  least  with  respect  to  them;  and  it  is 
to  be  greatly  regretted  that  he  has  not  been 
accorded  by  the  respondent  the  opportunity 
for  such  association  with  his  children  as  the 
court  regards,  under  all  the  circumstances, 
reasonable  and  proper. 

This  court  is  of  opinion  that  the  petitioner 
should  have  the  children  in  his  home  for  two 
months  of  the  summer  vacation  season  of 
each  year,  one-half  of  the  Christmas  holi- 
days, and  one  week  In  the  spring  at  such 
time  as  may  be  found  most  convenient,  sub- 
ject to  the  right  of  the  mother  to  have  them 
with  her  at  all  times  in  case  of  their  illness. 
We  are  of  the  opinion,  also,  that  In  the  in- 
tervals the  petitioner  should  be  allowed  to 
be  with  his  children  with  reasonable  frequen- 
cy under  conditions  not  unpleasant  to  him. 
We  make  no  order  at  this  time  as  to  details, 
in  the  confidence  that  the  parties  or  their 
counsel  will  be  able  to  agree  on  the  iHirticu- 
lars,  and  at  an  early  day  submit  a  proper 
order  to  the  court  These  provisions  wiU  be 
subject  to  alteration  as  the  children  advance 
in  years,  especially  when  the  time  comes  for 
them  to  be  sent  away  to  school.  But  the 
hope  is  indulged  by  the  court  that  all  future 
contingencies  may  be  met  in  a  spirit  of  mu- 
tual accommodation  'and  provided  for  by 
agreement  of  the  parties,  without  appeal  to 
the  court 

It  is  ordered  that,  the  children  shall  re- 
main subject  to  the  Jurisdiction  of  this  court, 
and  that  the  petitioner  and  the  respondent 
do  enter  into  an  undertaking  with  suffi- 
cient surety  to  be  approved  by  the  derk  of 
this  court  in  the  sum  of  $6,000,  conditioned 
that  they  will  not  remove  the  chUdren  nor 
procure  their  removal  beyond  the  Jurisdic- 
tion of  the  court  If  the  parties  to  this  de- 
plorable controversy  will  think  less  of  the 
enforcement  of  their  legal  rights  and  more 
of  the  forbearance  and  liberality  which  per- 
sonal dignity,  to  say  nothing  of  the  Christian 
charity  which  both  profess,  requires  that  they 
should  exercise  in  carrying  out  the  spirit  of 
this  decree,  there  will  be  no  need  for  further 
litigation.  Surely  nothing  could  so  alleviate 
the  misfortune  of  these  children  as  courtesy^ 
forbearance,  and  charity  of  their  parents  to- 
wards each  other. 

It  is  adjudged  that  the  respondent  retain 
the  custody  of  the  children  until  the  further 
order  of  the  court,  subject  to  the  limitations 
and  condltionB  herein  set  out,  and  subject  to 
such  orders  as  the  court  may  hereafter  make. 

GART,  C.  J.,  and  WOODS,  HYDRICK, 
WATTS,  and  FRASER,  JJ.,  concur. 
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DIGMAN  ▼.  WEST  et  «!• 

(Sopreme  Court  of  Appeals  of  West  Ylrginia. 

Nov.  12,  ldl2.) 

(SpUdbuM  ^  ike  Oowrt.) 

1«  Vkndob  and  Pubchaseb  (I  81O*)~Iiniv0^ 

Satibfaotion—Sit-Off. 

One  wno  pay6  off  a  prior  lien  on  land  pur- 
chased by  him  to  protect  his  title  may  set  off 
the  amount  so  paid  against  his  purchase-mon- 
ey notes  in  the  following  order:  (1)  Those 
unassi^ed  in  the  hands  of  the  vendor;  and 
(2)  Uiose  assigned  in  the  inverse  order  of  the 
assignment. 

[£jd.  Note.— For  other  cafies,  see  Vendor  and 
Purchaser,  Gent  Dig.  (f  771,  902-^16;  Dec. 
Dig.  8  310.*] 

2.  Ybndob  and  Fubchabbb  (i  310*)*-Pbiob 
liiEKS— Payment  bt  Pubohasbb~Skt-Ott— 
Waivjsb. 

Neither  failure  to  claim  such  right  of  set- 
off In  response  to  a  notice  of  an  assignment 
oor  payment  of  the  prior  lien  after  such  notice, 
nor  msolvency  of  the  assignor  after  the  notice, 
nor  all  of  them  combined,  bars  such  right  of 
set-off. 

[Ed.  Note.— For  other  caaes,  see  Vendor  and 
Purchaser,  Cent  Dig.  |8  771,  902-916;  Dec 
Dig.  I  310.*] 

3.   COOTB   (I  60*)*-APPOS'nON]iXNT. 

In  a  suit  bv  assignee«  against  a  debtor 
having  a  right  of  set-off,  denied  by  all  the  as- 
signees, the  court  may,  in  its  discretion,  refuse 
costs  to  any  of  the  parties;  the  assignor,  ulti- 
mately liable  for  the  set-off,  being  insolvent 

pSd«  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  H  261-271;  Dec.  Dig.  (  60.*] 

4.  Vbndob  and  Pubchabbb  ((  310*)— Pdb- 

GHA8B   MONKT— PbIOB    LiBNS— PaTMBNT    BT 

Pubchaseb— Set-Off— Costs. 

A  purchaser,  paying  off  a  prior  lien  with 
costs  of  a  suit  to  enforce  it,  is  not  entitled  to 
set  off  such  costs  against  his  purchase-money 
notes,  in  the  absence  of  evidence  showing  ina- 
bility safely  to  pay  off  the  lien  without  an  ad- 
judication thereof. 

(Ed.  Note.— For  otiier  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  771,  902^16;  Dec 
Dig.  I  3ld*] 

Appeal  from  Circait  Court,  Tucker  County. 

Action  by  William  J.  Digman  against 
Georgianna  West  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.    AfQrmed. 

Cunningbam  A  Stalllngs^  of  Parsons,  for 
appellant  J.  W*  Harman,  of  Parsons,  for 
appellees  West  A.  Jay  Valentine,  of  Parsons, 
for  appellee  Moore. 

POFFENBAROBR,  J.  The  appellant, 
plaintiff  below  in  a  suit  to  enforce  a  vendor's 
lien,  complains  of  the  allowance  to  tbe  de- 
fendant of  a  credit  of  $120.30,  the  amount 
she  had  been  compelled  to  pay  on  account  of 
a  prior  lien  on  the  property,  and  also  of  the 
refusal  of  the  court  to  allow  him  his  costs 
In  the  suit  His  decree  is  for  $11&.70,  with- 
out costs,  and  he  claimed  $244.37,  with  costs. 
The  appellee  Mrs.  West  also  complains  of  the 
disallowance  to  her  of  the  costs  of  her  de- 
fense to  the  suit  for  the  prior  lien,  amount- 
ing to  $31.86.  The  prior  lien,  paid  by  Mrs. 
West,  was  for  purchase  money  in  a  prior  sale 
of  the  property  by  one  C.  E.  Moore  to  W.  OL 
Stalnaker,  her  vendor,  which  said  Moore  had 


assigned  to  Poling  and  Shaffer.  It  was  rep- 
resented by  two  $50  notes.  A  few  months 
after  the  conveyance  of  the  property,  con- 
sisting of  certain  town  lots,  Stalnaker  resold 
and  conveyed  it  to  Mrs.  West  for  $1,350,  C 
E.  Moore  Joining  in  the  deed.  Nonnegotiable 
notes  for  part  of  the  purchase  money  In  this 
transaction,  secured  by  a  vendor's  lien,  were 
given,  one  of  which  for  $200  was  assigned 
to  Digman  and  two  to  S.  A.  Moore,  one  for 
$200,  and  the  other  tor  $150.  Fearing  trou- 
ble from  prior  liens,  Mrs.  West  stipulated  in 
her  deed  for  the  right  to  "take  up  any  such 
obligations"  of  Stalnaker  "and  to  be  given 
proper  credit  for  the  same  on  her  payments." 
At  the  dates  of  the  assignments  to  Digman 
and  S.  A.  Moore,  a  suit  by  Poling  and  Shaf- 
fer against  Mrs.  West  to  compel  payment  of 
the  C.  E.  Moore  notes  was  pending.  Both 
assignees  claim  to  have  given  her  notice  of 
their  respective  assignments,  and  deny  that 
she  gave  them  any  notice  of  the  equitable 
claim,  and  there  is  controversy  as  to  which 
of  the  assignments  was  made  first  By  an 
amended  bill  S.  A.  Moore  was  made  a  party 
and  pleadings  were  filed  submitting  Mrs. 
West's  claim  of  credit  against  S.  A.  Moore, 
in  the  event  of  her  inability  to  obtain  it 
against  the  Digman  note,  as  prayed  for  in 
her  answer  to  his  bllL 

There  Is  confilct  in  the  evidence  as  to 
whether  Mrs.  West  gave  any  notices  of  her 
equity  to  Digman  and  Moore  in  response  to 
their  several  notices  of  the  assignments. 
Her  husband  swears  he  did  respond  for  her 
by  letter,  setting  forth  the  probability  of  her 
liability  on  account  of  the  C.  B.  Moore  notes, 
but  produces  no  copies  of  the  letters.  On  the 
other  hand,  both  Digman  and  Moore  deny 
the  receipt  of  such  letters  and  any  response 
of  any  sort  for  several  months  in  which  pe- 
riod Stalnaker  became  insolvent,  if.  Indeed, 
he  was  not  at  the  time,  another  controverted 
question.  Digman  and  Moore  adduced  evi- 
dence of  his  solvency  at  the  time^  which  West 
denies. 

As  to  the  priority  of  the  assignments  there 
is  some  conflict  Digman  and  Stalnaker  say 
Digman's  was  first,  but  West  produces  a  let- 
ter, giving  notice  of  that  assignment,  dated 
October  21,  1906,  and  the  envelope  In  which 
it  was  received,  postmarked  October  2%  1906, 
and  Moore's  notice  bears  date  June  10,  1906. 
Digman  and  Stalnaker  both  say,  however,  his 
assignment  was  made  in  January  or  Febru- 
ary, 1908v  and  the  former  says  he  did  not 
give  immediate  notice  thereof.  Moore's  no- 
tice was  undoubtedly  first  Besides,  the  Dig- 
man assignment  was  probably  not  absolute, 
since  he  took  it  for  a  debt  of  $175,  then  due 
from  Stalnaker,  evidenced  by  his  note,  which 
he  never  surrendered,  and  on  which  he  sub- 
sequently acquired  a  Judgment  We  think 
these  circumstances  warranted  the  trial 
court  in  saying  the  Digman  assignment  was 
subsequent  Evidently  the  note  was  origi- 
nally only  collateral  security  in  the  hands  of 
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Dlgman,  and  as  to  the  date  of  the  assi^- 
ment  his  evidence  is  uncertain,  and  does  not 
harmonize  with  the  date  of  his  notice. 

[1]  From  this  conclusion  it  follows  that 
the  right  of  set-off,  if  any,  is  against  the  Dig- 
man  note,  as  the  trial  court  held.  A  pur- 
chaser who  pays  off  a  prior  lien  on  land 
bought  by  him* to  protect  his  title  may  set  off 
the  same  against  purchase-money  notes  in 
the  hands  of  assignees  thereof,  and  the  as- 
signees are  subjected  to  it  in  the  inverse  or- 
der of  their  assignments,  provided  the  assign- 
ments are  for  value  and  all  of  the  notes  have 
been  assigned.  If  any  remain  in  the  hands 
of  the  vendor  unassigned,  the  right  of  set- 
off is  against  them  first  Armentrout  v.  Gib- 
bons, 80  Grat  (Va.)  645. 

If,  as  Digman  contends,  Mrs.  West  failed 
to  respond  to  his  notice  of  the  assignment, 
her  silence  did  not  amount  to  a  representa- 
tion, Inducing  in  any  sense  the  purchase  of 
the  note.  Digman  had  bought  it  before  he 
gave  the  notice.  Nor  did  the  notice  cut  off 
her  right  to  discharge  the  prior  lien  on  her 
property.  She  made  no  voluntary  payment 
to  Dlgman's  assignor,  nor  voluntarily  pur- 
chased any  set-off  to  the  note.  She  had  to 
pay  off  that  lien  in  order  to  protect  her  in- 
terests, which  obviously  she  had  the  right  to 
do,  even  though  such  payment  should  pre- 
vent the  assignee  from  collecting  his  note  in 
whole  or  in  part.  He  obtained  no  greater 
right  by  the  assignment  and  notice  than  his 
assignor  had.  Her  equity  against  the  note 
antedated  his  notice,  and  it  was  not  the  pur- 
pose of  the  statute  to  interfere  with  equities 
of  that  sort  It  says  the  assignee  *'shall  al- 
low all  Just  discounts,  not  only  against  him- 
self, but  against  the  assignor,  before  the  de- 
fendant had  notice  of  the  assignment"  Code 
1906,  c.  99,  §  14.  Surely  this  prior  lien  was 
the  basis  of  a  Just  discount  against  the  as- 
signor, which  attached  before  the  noticei 
The  purpose  of  this  statute  was  to  apply  the 
equitable  rule  tn  actious  at  law  by  assignees 
of  choses  in  action.  Hence  we  must  deter- 
mine what  are  Just  discounts  by  reference  to 
equity  principles. 

[2]  If  Mrs.  West's  silence  gave  to  Digman 
a  sense  of  security,  inducing  him  to  refrain 
from  proceeding  against  the  assignor  until 
the  latter  became  insolvent,  as  is  claimed,  it 
does  not  bar  her  right  of  set-off  or  credit  for 
what  she  was  compelled  to  pay.  The  notice 
suggested  no  purpose  or  intent  on-  his  part  to 
rely  upon  the  assignor's  solvency,  nor  is 
there  any  reason  to  suppose  Mrs.  West  knew 
anything  more  about  his  financial  condition 
than  Digman.  To  work  an  estoppel  there 
must  have  been  a  misrepresentation  by  si- 
lence or  otherwise  with  intent  to  mislead  to 
his  injury  the  person  to  whom  It  was  made. 
That  element  is  wholly  lacking  here. 

[3]  As  the  real  debtor,  Stalnaker,  was  In- 
solvent, Mrs.  West  could  not  safely  make 
payment  to  Digman  without  claiming  the 
credit  he  refused  to  allow  her,  and  because 


all  of  the  other  notes  had  been  assigned  and 
some  of  them  paid  off,  and  Moore  denied  her 
right  to  credit  on  the  debt  held  by  him,  we 
think  the  court  could  in  its  discretion  refuse 
cost  to  any  of  the  parties  as  it  did.  In 
substance  and  effect  the  purpose  of  the  litiga- 
tion was  the  apportionmeut  of  a  fund  to 
which  all  the  parties  had  the  right  to  resort 
Principles  announced  in  Darby  &  Co.  v.  GU- 
ligan,  37  W.  Va.  59,  16  8.  E.  507,  sustain 
this  conclusion. 

[4]  Mrs.  West's  cross-assignment  of  error 
for  refusal  to  allow  her  credit  for  costs  she 
paid  in  the  suit  of  Poling  and  Shaffer  v. 
Stalnaker  and  others  is  not  well  taken.  She 
shows  nothing  except  her  payment  of  it  as 
a  result  of  litigation  to  enforce  payment  of 
a  debt  she  was  indirectly  bound  to  pay,  and 
which  she  had  the  right  to  pay  under  a  stip- 
ulation in  her  deed.  No  doubt  the  trial  court 
regarded  this  expenditure  as  voluntary  and 
uunecessary,  and  refused  to  allow  It  as  a 
credit  for  that  reason.  Whether  Stalnaker 
claimed  any  credit  or  made  any  defense  the 
record  does  not  say,  nor  does  it  in  any  way 
indicate  the  existence  of  any  obstacle  to  the 
discharge  of  the  lien  without  litigation  or 
expense. 

Seeing  no  error  in  the  decree,  we  affirm  it 


(189  Qa.  67) 
LOUISVILLE   &  N.   B.   CO.  v.   PLEMONS. 
(Supreme  Court  of  Georgia.    Nov.  20,  1912J 

(Syllabus  by  the  Court.) 

1.  Railroads  (§  439*)— IwjtTRT  to   Stock — 
Defective  Cattle  Guard— Pleading. 

A  petition  is  not  open  to  general  demurrer 
which  alleges  that  a  defendant  railroad  com- 
pany, at  a  point  where  the  railroad  crosses  a 
pubuc  road  and  passes  into  and  through  the 
farm  of  a  named  person,  constructed  a  cattle 
guard  in  such  a  negligent  and  careless  manner 
as  to  inlure  the  plaintiffs  horse  by  reason  of 
such  faulty  construction. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1551-1569 ;  Dec.  Dig.  |  439.*] 

2.  Appeal  and  Erbob  (§  1066*)— Harmless 
Error — Erroneous  Instruction. 

The  statute  (Civil  Code  1910.  (  2699)  re- 
quires a  railroad  company  to  build  and  main- 
tain "good  and  sufficient"  cattle  guards  on  each 
side  of  every  public  road  where  the  railroad 
crosses  it  It  is  inaccurate  to  instruct  the  jury 
that  the  character  of  the  cattle  guards  should  be 
such  "as  first-class  roads  use  in  the  construc- 
tion of  their  road" ;  but  such  inaccuracy  of  in- 
struction will  not  require  a  new  trial,  where 
the  evidence  discloses  that  no  point  was  made 
as  to  the  sufficiency  of  the  pattern  or  kind  of 
cattle  guard  employed  in  the  present  instance, 
but  the  whole  case  tum.ed  on  the  question 
whether  it  was  negligence  to  lay  the  guards 
upon  the  track  without  fastening  them  in  some 
way,  and  there  was  no  evidence  of  the  practice 
of  "first-class  roads"  in  this  respect 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  4220 ;   Dec  Dig.  (  1066.*] 

3.  Verdict  Authorized. 

The  evidence  authorized  tiie  verdict. 

Error  from  Superior  Court,  Murray  Coun- 
ty;  A.  W.  Flte,  Judge. 
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Action  by  J.  H.  Plemons  against  tbe  Loulft- 
vllle  &  Nashville  RaUroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

a  N.  King,  of  Spring  Place,  and  D.  W. 
Blair,  of  Marietta,  for  plaintiff  in  error.  J. 
J.  Bates,  of  Spring  Place,  for  defendant  in 
error. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(139  Oa.  62) 

WADE  V.  WADE. 
(Supreme  Court  of  Georgia.     Nor.  20,  1912.) 

(SyUahus  ly  the  Court.) 

Quieting  Title  (§  34»)  —  Plea di nq  —  Peti- 
tion. 

In  1871  George  W.  Minor  executed  a  deed 
to    William    Wade,    conveying    lot   24    in    the 
Eighteenth  district  of  De  Kalb  county,  "with 
the  exception  of  22  acres  in  the  northeast  cor- 
ner, owned   by   Simeon   Smith,    and  except  10 
acres  deeded  to  the  Stone  Mountain  Enterprise 
Company,  adjoining  said  Simeon  Smith  in  the 
northeast    corner."      In    June,    1875,    William 
Wade   executed  a  deed    to   his  wife,   Armenia 
Wade,  and  designated  children,  conveying  the 
property  to   them  in  fee,  and  describing  it  as 
indicated  above,  with  the  exception  that  the  10 
acres   referred    to    were   recited   to   have   been 
"deeded  to  the  Stone  Mountain  Granite  Com- 
pany."    In   April,   ISftl,   one  of  these  grantee 
children  executed  a  conveyance  of  his  interest 
in  the  property  to  Armenia  Wade  and  to  others, 
his  sisters  and  brothers.     Three  of  the  grantee 
children  died;    one,  a  daughter,  leaving  a  hus- 
band and   children   surviving  her.     The  other 
two  were  sons,  who  left  no  wife  or  children.    In 
May,   1891,   Armenia   Wade   and   such   of   the 
grantee  children  referred  to  (except  the  one  who 
had  conveyed  hia  Interest  to  the  others)  as  were 
then  in  life  executed  a  deed  to  William  Wade 
and  Armenia  Wade,  reciting  that  it  was  so  exe- 
cuted in  order  to  correct  certain  mistakes  in 
the  deed  executed  by  William  Wade  in  1875, 
and  to  carry  out  the  real  intention  of  the  gran- 
tor in  that  deed.     After  making  such  recitals, 
the  deed  piirported  to  convey  the  property  to 
William  Wade  and  Armenia  Wade,   "for  and 
during  their  natural  lives,  with  the  rights  of 
possession,  enjoyment,  and  use  of  all  the  appur- 
tenances   thereof    to    the   property.      It   also 
named  as  a  grantee  James  Wade,  a  child  bom 
subsequently  to  the  execution  of  the  deed  made 
in  1875.  "and  such  other  child  or  children  that 
may  be  hereafter  born  of  the  said  William  Wade 
and  Armenia   Wade,   so   that  the^   may   have 
share  and  share  alike  with  us  all  m  said  prop- 
erty after  the  life  tenant's  death."     The  land 
conveyed  by  this  instrument  was  described  as 
it  was  described  in  the  deed  executed  by  Wil- 
liam Wade  in   1875.     John  F.   Wade,  a  son, 
was  a  grantor  in  the  last-named  deed,  and  a 
grantee  in  the  two  deeds  next  preceding  it    In 
1911     Armenia    Wade    instituted    an    action 
against  John  F.  Wade,  alleging,  among  other 
things,  all  that  is  stated  above,  and,  further, 
that  under  the  deed  executed  by  Minor  in  1871 
the  grantee  entered  and  maintained  possession 
for  more  than  30  years;   that  in  1892  petition- 
er and  William  Wade  executed  a  deed  to  John 
F.  W^ade,  conveyinaj  5  acres  in  an  adjoining  lot, 
and  2  acres  in  lot  24,  which,  however,  were  not 
accurately    described:     that   subsequently,    and 
from   time  to  time,  John  F.  Wade  encroached 
upon  lot  24,  and  thereby  succeeded  in  taking 
possession   of  a  dcsi;;nated    portion   thereof  in 


excess  of  the  2  acres  which  had  been  conveyed 
to  him,  to  which  he  asserted  title  adverse  to  the 
rights  of  the  petitioner  and  the  other  children, 
and  took  exclusive  possession  thereof ;  that  as  a 
matter  of  fact  no  deed  had  ever  been  executed 
to  the  Stone  Mountain  Granite  Company,  or 
any  other  person,  to  10  acres  of  lot  24,  as  re- 
cited in  the  several  deeds  above  mentioned ;  that 
the  petition  was  brought  to  recover  plaintiff's 
"legal  right  of  possession"  in  the  property,  and 
mesne  profits,  etc.,  but  not  "her  equitable  title 
to  the  fractional  interest  hereinbefore  describ- 
ed." The  prayers  were  that  the  court  decree 
that  the  defendant  was  not  entitled  to  posses- 
sion of  that  portion  of  lot  24  covered  by  his 
alleged  encroachment,  or  any  part  thereof  or  in- 
terest therein,  but  that  the  plaintiff  be  decreed 
to  be  entitled  to  tlie  same;  that,  if  the  defend- 
ant should  be  found  entitled  to  any  right  of 
possession  in  such  property,  his  right  thereto 
be  defined ;  that  the  proper  interest  of  the  plain- 
tiff in  said  land  be  adjudged  and  decreed;  and 
that  the  plaintiff  recover  mesne  profits,  attor- 
ney's fees,  etc.  Held,  that  the  petition  alleged 
such  title  in  the  land  described,  as  in  dispute, 
as  would  support  a  decree  in  favor  of  the  plain- 
tiff for  some  relief,  and  it  was  erroneous  to  dis- 
miss the  petition  on  general  demurrer. 

[VA,  Note. — For  other  cases,  see  Quieting 
Title,  Cent  Dig.  %%  69-72,  76,  77 ;  Dec.  Dig.  1 
34.»1 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty;   L.  S.  Roan,  Judge. 

Action  by  Armenia  Wade  against  John  F. 
Wade.  Judgment  for  defendant,  and  plain- 
tiff brings  error.     Reversed. 

Alexander  h  Candler,  of  Atlanta,  for  plain- 
tiff in  error.  Alonzo  Field,  of  Atlanta,  for 
defendant  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


039  Ga.  61) 
BRYAN  V.  BRYAN. 
(Supreme  Court  of  Georgia.     Nov.  20,  1912.) 

(Syllahut  hy  the  CoUrt,) 

1.   MOBTQAGES  ((  25*)— VALIDITY— CONSIDERA- 
TION. 

To  a  proceeding  to  foreclose  a  mortgage  on 
realty  against  the  executor  of  the  will  of  the 
mortgagor,  the  defenses  set  up  were:  (a)  That 
the  note  which  the  mortgage  was  given  to  se- 
cure was  without  consideration ;  0>)  that  the 
testatrix,  at  the  time  she  executed  the  note  and 
mortgage,  had,  on  account  of  disease  and  senil- 
ity, little  or  no  will  power;  (c)  "that  her  im- 
becility of  mind  was  such  as  to  render  her  prac- 
tically insane,  and  that  the  plaintiff  •  ♦  • 
abused  her  confidence  in  securing  her  signature 
to  the  contract*';  and  (d)  that  she,  the  testa- 
trix, was  under  the  influence  of  the  plaintiff, 
her  son,  "in  his  house,  and  that  by  means  of 
persuasion,  threats,  and  improper  methods  he 
prevailed  upon  her  and  over  her  weakness,  and 
thereby  secured  her  signature  to  the  paper  in 
question,  •  *  •  and  that  she  was  mentally 
incapable  of  assenting  to  or  approving  the 
same."  The  plaintiff's  contention  was  that  the 
note  and  mortgage  were  given  to  him  in  con- 
sideration of  his  caring  for  and  furnishing  the 
mortgagor  a  home  for  many  years. 

On  the  trial  the  court  instructed  the  jury  as 
follows:  '^Though  you  should  believe  from  the 
evidence  there  was  no  express  contract  upon  the 
part  of  Mrs.  Bryan  [the  mortgagor  and  testa- 
trix] to  pay  her  son  for  such  attention  and  care, 
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jet  if  you  believe  the  surrounding  circumstances 
were  such  as  to  make  it  presumptive  and  indi- 
cate ttiat  it  was  the  intention  of  both  parties, 
that  is  to  say,  Mrs.  H.  E.  Bryan  and  her  son, 
that  compensation  should  be  paid  him  for  ren- 
dering her  such  sernces,  and  you  further  be- 
lieve that  the  note  and  mortgage  in  question 
were  executed  in  consideration  for  sudi  serv- 
ices, contracted  under  such  circumstances  and 
conditions  and  in  such  manner,,  then  such  con- 
sideration would  be  suflSdent  to  support  and  up- 
hold the  mortgage  and  make  such  note  and 
mortgage  binding  either  against  Mrs.  H.  E. 
Bryan  or  the  executor  of  her  estate/'  Held^ 
that  such  instruction  was  not  erroneous,  es- 
pecially in  view  of  other  instructions  given  on 
the  subject,  for  either  of  the  following  reasons : 
(a)  'That  it  led  the  jurv  to  believe  that  the  in- 
tention on  the  part  of  Mrs.  Bryan,  even  if  the 
intention  existed  only  at  the  time  of  making 
the  paper,  would  suffice  to  furnish  said  con- 
sideration of  said  paper  sued  on."  (b)  That  it 
"more  strongly  presented  the  law  against  the 
defendant    *    *    *    than  was  authorized." 

[Ed.  Note. — For  other  cases,  see  Mortgages* 
Cent  Dig.  H  29-42,  1364 ;   Dec  Dig.  S  25.*1 

2.  Trial  (§  296*) — lNSTBncnoN&— Conbtbuo 
TiON  AS  A  Whole. 

The  court  instructed  the  jury  as  follows: 
"Mere  weakness  of  mind,  if  the  person  be  legal- 
ly compos  mentis,  is  no  ground  for  setting  aalde 
a  contract;  and  in  order  to  show  incapacity  in 
a  person  who  executes  a  contract,  he  or  she 
must  be  shown  to  have  been,  at  the  time  of 
the  execution  of  the  contract,  non  compos 
mentis  in  the  legal  acceptation  of  that  term, 
which  means,  not  a  partial,  but  an  entire,  loss 
of  understanding."  Error  was  assigned  on  this 
instruction,  on  the  ground  that  it  "requires  the 
defendant  to  show  that  the  maker  of  the  paper 
was  weaker  mentally  than  would  be  necessary 
to  nullify  said  contract."  Authority  for  this 
instruction  may  be  found  in  some  of  the  earlier 
cases.  Potts  v.  House,  6  Oa.  325,  50  Am.  Dec 
329;  Maddox  v.  Simmons,  31  6a.  512.  While 
these  cases  have  not  been  overruled,  they  have 
been  explained,  and  somewhat  modified,  by  later 
decisions  of  this  court  Barlow  v.  Strange,  120 
Oa.  1015,  1018,  48  S.  E.  344;  Slaughter  v. 
Heath.  127  Ga.  747.  754,  57  S.  B.  69,  27  L.  B. 
A.  (N.  S.)  1.  See  De  Nieff  v.  Howell,  138  Ga. 
248,  75  S.  E.  202.  In  the  sentence  next  suc- 
ceeding the  instruction  excepted  to,  the  court 
made  a  concrete  application  of  the  law,  in  ref- 
erence to  mental  capacity  to  contract,  to  the 
case  on  trial,  by  charging  the  jury  as  follows: 
"If  you  believe  from  the  evidence  in  this  case 
that  Mrs.  H.  E.  Bryan,  at  the  time  she  executed 
to  her  son,  J.  W.  Bryan,  the  note  or  mortgage 
in  question,  had  strength  of  mind  and  reason 
fliufficient  to  clearly  understand  the  nature  and 
consequences  of  her  act  then,  in  contemplation 
of  the  law,  you  would  be  authorized  in  finding 
that  she  had  sufficient  capacity  to  make  a  con- 
tract that  would  bind  her.  If,  on  the  other 
hand,  you  do  not  believe  from  the  evidence  that 
she  possessed  such  strength  of  mind  and  reason 
to  clearly  understand  the  nature  and  conse- 
quences of  her  act  in  making  such  note  and 
mortgage,  then  ^ou  would  be  authorized  in  find- 
ing tiiat  she  did  not  possess  sufficient  mental 
capacity  to  make  a  contract**  The  instruction 
excepted  to  was,  therefore,  not  cause  for  a  new 
trial,  especially  in  view  of  all  that  the  judge 
charged  on  the  subject 

{Ed.  Note. — ^For  other  cases,  see  Trial,  Gent 
Dig.^H  705-713,  715,  716,  718;    Dec  Dig.  ( 

3.  Appeal  and  Ebrob  ((  1066*)— Gbounds— 
EBBONKO08  Instructions  —  Harmless  Eb- 
rob. 

Even  if  the  instruction  on  the  subject  of 
undue  influence  was  not  strictly  accurate,  it 
was  not  cause  for  a  new  trial,  as  there  was 


no  evidence  whatever  tending  to  show  that  the 
note  and  mortgage  were  executed  by  the  defend- 
ant's testatrix,  because  of  any  undue  influence 
brought  to  bear  upon  her  by  the  plaintiff  or  any 

one  else.    See  Becker  v.  Donalson,  138  Oa. •, 

75  S.  E.  1122. 

[Ed.  Note.~ror  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4220;   Bee  Dig.  |  1066.*] 

4.  MOBTOAOBS  ((  591*) — FOBBOLO8UBB  —  AT- 

TOBNET's  Fees. 

Where,  in  a  proceeding  to  foreclose  a  mort- 
gage on  realty,  given  to  secure  a  promissory 
note,  the  original  petition  did  not  refer  to  attor- 
ney*s  fees,  but  upon  the  trial  of  the  case  an 
amendment  was  allowed  to  the  petition  and 
rule  nisi,  without  demurrer  or  objection,  setting 
forth  that  the  defendant  was  indebted  to  the 
plaintiff  10  per  cent  as  attorney's  fees  on  the 
note,  besides  principal  and  interest  and  upon 
the  trial  the  defendant  subsequently  admitted  a 
prima  facie  case  in  the  plaintiff  and  assumed 
the  burden,  but  no  evidence  was  submitted  tend- 
ing to  show  that  the  plaintiff  was  not  entitled 
to  recover  attorney's  tees,  held,  that  it  was  not 
cause  for  a  new  trial  that  the  court,  in  view  of 
such  admission,  instructed  the  jury  that,  if  they 
should  find  for  the  plaintiff,  he  would  be  entitled 
to  recover  10  per  cent  attorney's  fees  on  the 
amount  of  the  indebtedness  which  the  jury 
might  find  was  due  him. 

[Ed.  Note.— For  other  cases,  see  Morteages, 
Cent  Dig.  (I  211^«  1669-1670;  Dec  Dig.  | 
581.*] 

5.  SUFFTOIBNCT  OT  BVIDBNCB  —  NeW   TBLaii 

Refused. 

There  was  evidence  to  warrant  the  verdict 
and  the  court  did  not  err  in  refusing  a  new 
trial 

Error  from  Superior  Court,  Terrell  Coun- 
ty; W.  a  Worrill,  Judge. 

Action  by  J.  W.  Bryan  against  a  N.  Bryan, 
executor.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

M.  a  Edwards  and  H.  A.  Wilkinson,  both 
of  Dawson,  for  plalntifl  In  error.  M.  J. 
Yeomans  and  W.  H.  Ourr,  botii  of  Dawson, 
for  defendant  in  error. 

FISH,  C.  J.  Judgment  afiarmed.  All  the 
Justices  concur. 


038  G&.  68) 
CRAWFORD  ▼.  CRAWFORD. 
(Supreme  Court  of  Georgia.    Nov.  23,  1012.) 

(Syllahue  hf  the  Court.) 

1.  Continuance  <(  20* )-^bounds— Absence 
OF  Counsel. 

There  was  no  abuse  of  discretion  on  the 
part  of  the  court  below  in  proceeding  with  the 
trial  of  a  daim  case,  called  in  its  regular  or- 
der, in  the  absence  01  counsel  for  the  claimant, 
although  such  counsel  was  engaged  in  the  su- 
perior court  of  another  county;  It  not  appear- 
ing that  the  absent  counsel  had  obtained  or 
applied  for  a  leave  of  absence  from  the  court 
in  which  the  claim  case  was  pending. 

[Ed.  Note.— For  other  cases,  see  Continu- 
ance, Cent  Dig.  ((  51,  63-^7;  Dec.  Dig.  | 
20.*] 

2.  Executors  and  Administbatobs  (§  344*) 
—Sale  of  Pbopebtt  —  Ci*ajms  —  Damages 
fob  Delay. 

Where  an  administrator  has  advertised 
that  certain  land  will  be  sold  as  the  property 
of   the   estate   of  his  intestate,  and    a    party 


*Por  other 
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daimlns  the  land  so  adTertised  files-  an  affi- 
davit claiming  said  property  nnd^r  the  provi- 
nons  of  Civil  Code  1910,  I  5176,  and  where  the 
claim  affidavit  has  been  duly  transmitted  by 
the  ordinary  to  the  superior  conrt  of  the 
county  in  which  the  land  lies,  it  is  allowable, 
on  the  trial  of  the  case  so  made,  in  the  event 
the  claimant  does  not  prosecute  the  claim  or 
introduce  evidence  to  support  it,  and  the  court 
dismisses  the  claim  upon  that  ground,  or  is 
about  to  dismiss  it,  for  the  administrator  ''to 
have  a  case  made  up  and  submitted  to  the 
Jury,  charging  that  said  claim  was  filed  for  the 
purpose  of  delay,  and  upon  proof  of  the  same 
*  *  *  the  jury,  under  instructions  from  the 
court,  may  give  damages  as  in  cases  where 
the  claim  is  not  withdrawn  but  submitted  for 
trial  to  the  jury."  Civil  Code.  §  5172:  Rex- 
ford  V.  Bleckley,  181  Oa«  678,  68  8.  H  887. 

(a)  This  court,  upon  review,  declines  to 
overrule  and  reverse  the  decision  in  the  case 
just  dted. 

[Ed.  Note.~For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  1442,  1448; 
Dec.  Dig.  I  344.*] 

8.  Rbcobdb  (I  17*)— Lost  Rjccobds— Estab- 
lishment BT  COUBT  —  STATUTOBT  PbOVI- 
8ION. 

The  claim  affidavit  transmitted  by  the 
ordinary  to  the  superior  court,  as  indicated 
above,  thereupon  became  an  office  paper  in 
the  latter  court  And  where,  upon  the  trial 
of  a  claim  case,  it  is  made  to  appear  to  the 
court  that  a  part  of  the  claim  affidavit  has 
been  lost  or  abstracted  from  the  office,  it  is 
competent  for  the  court,  upon  proper  evidence 
of  that  fact,  to  establish  Instanter  a  copy  of 
the  claim  affidavit  as  it  originally  existed,  un- 
der the  provisions  of  Civil  Code,  |  5812. 

[Ed.  Note.— For  other  cases,  see  Records. 
Gent  Dig.  (|  25,  26,  28-35;   Dec.  Dig.  |  17.*] 

4.  Bvidbncb  SurnoiKirr— Nsw  Tbial   Rx- 

FUSED. 

The  evidence  authorized  the  verdict,  and 
there  was  no  error  in  refusing  to  grant  a  new 
triaL  -•       • 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Claim  case  by  C.  Z.  Crawford  against  M. 
B.  Crawford,  administratrix.  From  a  judg- 
ment for  the  administratrix;  O.  Z.  Crawford 
brings  error.    Affirmed. 

J.  S.  James  and  Scott  ft  Davis,  all  of  At- 
lanta, for  plaintiff  in  error.  B.  B.  Arnold, 
of  Atlanta,  for  defendant  in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


039  GCL  M) 

DUNIGAN  V.  DUKa 
(Supreme  Court  of  Georgia.     Nov.  20,  1912.) 

(SyUahus  hy  the  Court.) 

Cbbtiobabi  ((  68*)  —  SumoiXNOT  or  Evi- 
dence. 

The  Judgment  rendered  by  the  ordinary 
was  demanded  by  the  evidence,  and  the  judge  of 
the  superior  court  did  not  err  in  refusing  to 
reverse  it  on  writ  of  certiorari. 

(Ed.  Note,— For  other  cases,  see  Certiorari, 
Cent  Dig.  IS  180-182 ;  Dec  Dig.  §  68.*] 

Error  from  Superior  Court,  Jackson  Coun- 
ty; C.  H.  Brand,  Judge. 

Action  between  J.  B.  Dunlgan,  attorney  in 


fact,  and  B.  D.  Duke.  From  an  order  of  the 
superior  court,  refusing  to  reverse  a  Judg- 
ment of  the  ordinary  on  certiorart,  Dunigao 
brings  error.    Affirmed. 

Bay  ft  Bay,  of  Jefferson,  for  plaintiff  In 
error.  J.  A  B.  Mahaffey,  of  Jefferson,  for 
defendant  in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All 
the  Justices  concur. 

(139  Oa.  68) 

YOUNG  V.  GEBMANIA  SAYINGS  BANK 

et  at 

(Supreme  Court  of  Georgia.     Nov.  20,  1912.) 
(8yUahu$  hy  the  Court.) 

JUDGMSNT  (I  585*) — ^BeS  JUDICATA. 

The  equitable  petition,  which  sought  to  set 
up  title  to  certain  land  in  the  plaintiff,  a  mar- 
ried  woman,  and  to  have  a  sale  tinder  an  exe- 
cution against  her  enjoined,  showed  on  its  face 
that  the  land  had  already  been  found  subject  to 
the  levy,  under  a  claim  interposed  by  the  pres- 
ent plaintiff,  and  was  properly  dismissed  on  de- 
murrer. 

(a)  For  litigation  in  regard  to  this  same  sub- 
ject-matter, see  132  Ga.  400,  64  8.  B.  552 ;  133 
Ga.  699,  66  S.  B.  925;  134  Ga.  602,  68  S.  E. 
321. 

[Ed.  Note.—- For  other  cases,  see  Judgment, 
Cent  Dig.  |(  1062-1064, 106771073,  1084,  1085, 
1092-1095 ;  Dec.  Dig.  |  585.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; W.  D.  Ellis,  Judge. 

Action  by  Jennie  Young  against  the  Ger- 
mania  Savings  Bank  and  others.  From  a 
Judgment  of  dismissal,  plaintiff  brings  er- 
ror.   Affirmed. 

See,  also,  132  Ga.  490,  64  S.  E.  552;  133 
Ga.  699,  66  S.  B.  925;  134  Ga.  602,  68  S.  E. 
821. 

Bobt  L.  Bodgers,  of  Atlanta,  for  plaintiff 
in  error.  Westmoreland  Bros.,  of  Atlanta, 
for  defendants  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 

(U9  Oa.  84) 
WBIGHT  V.  CLABK. 
(Supreme  Court  of  Georgia.     Nov.  18,  1912.) 

(8yUabu$  hy  the  Court.) 
1.  Appbal  and  Ebbob  ((  911*)  —  Pbbsump- 

TIONS — EBBOBS  or  COUBT. 

While  the  statute  provides  that  conrti  of 
ordinary  shall  sit  on  the  first  Monday  of  each 
month  (Civil  Code  1910,  f  4809),  it  is  further 
provided  that  such  courts,  when  the  business  of 
the  court  requires  it,  may  adjourn  to  such  times 
aa  the  ordinary  may  think  proper  (Civil  C!ode 
1910,  I  4811) ;  and  it  appearing  in  the  record 
that  the  judgment  from  which  an  appeal  was 
taken  in  this  case  was  rendered  on  a  day  later 
than  the  first  Monday  in  the  month,  the  court 
of  ordinary  being  a  court  of  general  jurisdiction, 
it  will  be  presumed,  in  the  absence  of  anythinj; 
to  the  contrary,  that  the  term  of  court  was 
lawfully  in  session  on  the  day  judgment  was 
rendered. 

[E6,  Note. — For  other  cases,  see  Appeal  and 
Error,  Ont  Dig.  |§  3682-3688;    Dec.  Dig.  § 
1 911.*] 
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2.  Appeal  and  Ebbob  ((  347*)— judgment  or 

Obdinabt— Dismissal. 

It  appearing  from  the  date  of  the  judgment 
rendered  in  the  court  of  ordinary,  as  shown  by 
the  record,  that  the  judgment  appealed  from  was 
rendered  on  the  23d  day  of  March,  1911,  and 
that  the  appeal  was  entered  on  the  same  date,  it 
was  error  to  dismiss  the  appeal  on  the  sole 
ground  that  it  had  not  been  taken  in  time. 
Civil  Code  1010,  §  4999. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1897-1899;  Dec  Dig.  ( 
347.*] 

Error  from  Superior  Court,  Burke  Coun- 
ty; H.  C.  Hammond,  Judge. 

Action  between  Cora  Wright,  administra- 
trix, and  A.  M.  Clark,  administrator.  From 
a  Judgment  dismissing  the  appeal,  Wright 
brings  error.     Reversed. 

Milton  C.  Barwick,  of  Augusta,  and  E.  L. 
Brinson,  of  Waynesboro,  for  plaintiff  in  er- 
ror. R.  N.  Hardeman,  of  Louisville,  for 
defendant  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(139  aa.  13) 

HALL  V.  HILLET. 
(Supreme  Court  of   Georgia.     Nov.  14,  1912.) 

(Syllabui  by  the  Court,) 

1.  Witnesses  (§  75*)— Competenct— Time  fob 

Objections. 

Under  the  pleadings  and  evidence  in  this 
case  the  respective  rights  of  Mrs.  Hilley  her- 
self, and  as  next  friend  of  her  minor  child,  and 
the  rights  of  Mrs.  Hall,  in  respect  to  a  certain 
house  and  lot,  were  tried  and  determined.  See 
Hall  V.  Hilley.  134  Ga.  77  (6),  67  S.  B.  428. 
Mrs.  Hilley  claimed,  in  behalf  of  herself  and 
her  minor  child,  that  she  entered  into  a  parol 
contract  with  one  Shindlebower,  the  owner  of 
the  property  in  controversy,  whereby  he  agreed 
with  her  that,  if  she  would  board  him  and  care 
for  him  as  a  member  of  her  family  for  the  re- 
mainder of  his  life,  the  property  in  question 
should  belong  to  her  for  life,  with  remainder  to 
her  minor  child;  that  she  faithfully  performed 
her  part  of  the  agreement  for  about  seven  years, 
and  was  ready,  willing,  and  able  to  do  so  as 
long  as  Shindlebower  lived;  that  he  left  the 
house  and  her  family  without  cause  on  her  part, 
and  on  the  day  before  leaving  secretly  conveyed 
the  property  by  warranty  deed  to  Mrs.  Hall, 
immediately  left  the  state,  and  soon  thereafter 
died,  no  representation  ever  having  been  had 
upon  his  estate;  and  that  Mrs.  Hall,  at  the 
time  the  deed  was  made  to  her,  had  notice  of 
the  interest  or  right  claimed  by  the  plaintiff  in 
behalf  of  herself  and  child,  or  had  knowledge 
of  facts  sufficient  to  put  her  on  inquiry  and 
charge  her  with  notice.  Mrs.  Hall's  contention 
was  that  she  bought  the  property  in  good  faith, 
for  full  value,  and  without  any  knowledge  or 
notice  of  any  claim  that  Mrs.  Hilley  had  there- 
in on  behalf  of  herself  and  child.  Held,  it  is 
only  where  a  witness  is  altogether  incompetent 
to  testify  that  objection  must  be  taken  before 
the  witness  is  examined  at  all ;  if  he  is  compe- 
tent as  to  some  matters  and  incompetent  as  to 
others,  the  objection  may  be  taken  at  the  time 
he  offers  to  testify  as  to  the  matters  concerning 
which  he  is  incompetent  Dowdy  v.  Watson, 
115  Ga.  42  (3),  41  S.  E.  266. 

[Ed.   Note. — ^For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  189,  193,  194 ;   Dec.  Dig.  §  75. ♦] 


2.  Witnesses  (f  159*)  —  Competency  — 
**Tbansactton^'  with  Person  Since  De- 
ceased— "Communication,** 

The  court  did  not  err  in  permitting  Mrs. 
Hilley,  the  plaintiff,  to  testify,  over  objections 
made,  as  follows :  "Captain  Hall  [the  husband 
and  agent  of  Mrs.  Hall,  the  defendant]  came  ta 
my  house  while  Mr.  Shindlebower  was  living; 
waa  there  wfatile  Mr.  Shindlebower  was  there  on 
one  occasion  before  Sliindlebower  left  only  a 
few  days.  With  Captain  Hall  was  his  son,  Dr. 
Hall.  Heard  no  conversation  between  my  hus- 
band and  Captain  Hall,  or  Mr.  Shindlebower 
and  Captain  Hall,  on  that  occasion  in  regard 
to  the  property,  except  Captain  mentioned  some- 
thing about  the  cistern.  Captain  Hall  inquired 
of  me  the  dimensions  of  the  house.  I  gave  them 
to  him — ^how  many  rooms  there  were,  and  the 
sizes  of  them.  Nothing  said  on  that  occasion  by 
me  and  Mr.  Hilley  to  Captain  Hall  with  refer- 
ence to  the  improvements,  only  what  was  said 
concerning  the  back  porch  and  the  cistern.  My 
husband  spoke  to  Mr.  Hall's  son;  said  we  had 
one  of  the  best  cisterns  in  Polk  county,  as  well 
as  I  recollect;  said  he  put  a  good  substantial 
porch  there.  Mr.  Hilley  juifit  spoke  up  in  this 
way— says:  *I  have  built  one  of  the  best  cis- 
terns in  Polk  county,  and  I  have  built  a 
porch.' "  'This  testimony  was  objected  to  on 
the  grounds :  (a)  "That  it  occurred  in  the  pres- 
ence of  W.  M.  Shindlebower.  (b)  That  said  tes- 
timony about  improvements  tended  to  set  up 
the  alleged  title  of  the  plaintiff,  and  to  affect  ad- 
versely the  defendant*s  title ;  it  appearing  that 
W.  M.  Shindlebower  was  dead."  Such  conver- 
sation was  neither  a  "transaction"  por  a  "com- 
munication** between  the  plaintiff  and  the  de- 
ceased, or  between  the  deceased  and  any-  one 
else.  Ray  v.  Camp,  110  Ga.  818  (2),  36  S.  E. 
242;  Reid  v.  Sewell,  111  Ga.  880  (1),  36  S. 
E.  937. 

[Ed.  Note. — ^For  other  cases,  see  Witnesses, 
Cent.  Dig.  f §  664,  666-669,  671-682 ;  Dec.  Dig. 
§  159.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  p.  1342 ;   voL  8,  pp.  7060-7062,  7608.] 

3.  Witnesses  (I  140*) — Competency— Tbans- 
action  with  Person  Since  Deceased. 

Nor  did  the  court  err  in  permitting  the  hus- 
band of  the  plaintiff  to  testify  as  to  the  terms 
of  the  contract  made  between  his  wife  and 
Shindlebower ;  the  husband  testifying  that-  he 
took  no  part  in  making  such  contract,  but  con- 
sented for  his  wife  to  make  it.  Belcher  v. 
Craine,  135  Ga.  73  (5),  68  S.  E.  839.  See,  also, 
Blount  V.  Beall,  95  Ga.  182,  22  S.  E.  52 ;  Mor- 
gan V.  Johnson,  87  Ga.  382,  13  S.  E.  710. '  The 
objections  urged  to  the  testimony  were:  (a) 
"As  the  basis  of  the  said  contract  was  services 
of  the  wife  and  children  while  living  with  the 
husband,  which  services  belonged  to  him,  and 
his  consent  to  such  arrangement  being  necessary 
to  the  consummation  of  said  contract,  renders 
him  an  interested  party  to  the  contract  to  such 
an  extent  as  to  disqualify  him  as  a  witness  aft- 
er the  death  of  Shindlebower.  (b)  That  the  tes- 
timony showed  that  under  the  facts  of  this  case 
said  witness  had  such  an  interest  in  the  result 
of  this  suit  as  to  disqualify  him  aa  a  witness 
under  the  evidence  act  of  1889.** 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  598-618;   Dec.  Dig.  §  140.»] 

4.  Witnesses  (§  159*)— Compete ncy— Trans- 
action WITH  Person  Since  Deceased  — 
Communication. 

It  does  not  appear  from  the  following 
quoted  ground  of  the  motion  for  new  trial  that 
the  husband  of  the  plaintiff,  as  her  agent,  was 
permitted  to  testify  in  her  behalf  as  to  any 
"communication  or  transaction**  between  him- 
self as  such  agent  and  the  deceased,  Shindle- 
bower; the  ground  being  that  "the  court  erred 
in  allowing  said  witness  to  testify,  in  substance 
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and  effect,  that  he  put  on  the  premises  in  dis- 
pute the  alleged  improvements,  to  wit,  a  bam, 
cellar,  and  cistern,  back  porch,  and  garden,  it 
appearing,  as  movant  contends,  that  the  witness, 
as  the  husband  and  agent  of  his  wife,  placed 
said  improvements  thereon,  and  that  by  reason 
of  his  agency,  and  said  testimony  being  material 
testimony  in  favor  of  the  surviving  party  to 
the  alleged  contract,  he  was  thereby  rendered  an 
incompetent  witness  on  that  subject,  after  the 
death  of  Shindlebower,  the  deceased  party,  to 
said  alleged  contract."  Nugent  v.  Watkins,  129 
Ga.  382,  58  S.  E.  888,  and  cases  cited. 

[Ed.  Note.—For  other  cases,  see  Witnesses, 
Cent  Dig.  S§  629,  664,  666-669,  671-682 ;  Dec 
Dig.  f  159.*] 

5.  TtlSTBUCTIONS  TO    JUBT — ^NoTICB   OF   BQ"DI- 
TIES. 

The  instructions  given  to  the  jury,  as  to 
the  effect  of  notice  by  Mrs.  Hall  or  her  agent, 
of  the  equity  claimed  by  Mrs.  Hilley  in  the 
premises,  and  as  to  the  establishment  of  Mr& 
Hilley  of  her  alleged  contract  with  Shindlebow- 
er,  or  a  contract  substantially  the  same  as 
that  alleged,  and  the  other  instruction  complain- 
ed of,  were  not  subject  to  any  of  the  objections 
made  thereto. 

6.  SUFFICIKNCT   OF   EVIDENCE  —  NBW   TBIAL 

Refused. 

The  verdict  was  authorized  by  the  evidence, 
and  the  court  did  not  err  in  refusing  a  new 
trial. 

Error  from  Superior  Court,  Polk  County; 
Price  Edwards,  Judge. 

Action  by  M.  J.  Hilley,  against  R  V.  Hall. 
Judgment  for  plaintUt,  and  defendant  brings 
error.    Affirmed. 

W.  H.  Trawick  and  Fielder  &  Fielder,  all 
of  Cedartown,  for  plaintiff  in  error.  Jas.  K. 
Davis  and  W.  W.  Mundy,  both  of  Cedartown, 
for  defendant  in  error. 

FISH,  O.  J.  Judgment  affirmed.  All  the 
JnsticeB  concur. 


(139  Ga.  84) 

POWER  v.  GREEN. 
(Supreme  Court  of  Georgia.     Nov.  20,  1912.) 

(8yUahu$  hv  the  Court,) 

1.  Executors  and  Administbatobs  (((  11, 
32*)  —  Appointment— J  UBiSDicnoN  —  Va- 
cation of  Appointment. 

A  resident  of  De  Kalb  county,  in  this 
state,  was  adjudicated  a  bankrupt,  and  the 
receiver  of  the  bankruptcy  court  took  charge  of 
his  property,  including  a  policy  of  life  insur- 
ance, payable  to  the  bankrupt's  executors  and 
administrators,  disposed  of  the  property,  and 
carried  the  insurance  policy  into  another  coun- 
ty, where  he  retained  it  until  after  the  death 
of  the  bankrupt,  who  in  the  meantime  had 
moved  into  anotner  state,  and  then  collected 
it  Beld:  (1)  As  the  decedent  was  a  non- 
resident of  the  state  at  the  time  of  his  death, 
had  no  property  in  De  Kalb  county,  and  no 
bona  fide  caus^  of  action  against  any  person 
in  De  Kalb  county,  the  court  of  ordinary  was 
without  jurisdiction  to  grant  an  administration 
on  his  estate.  (2)  It  was  immaterial  whether 
the  policy  was  a  part  of  the  bankrupt's  es- 
tate. BO  as  to  make  the  receiver's  possession 
lawful;  it  appearing  that  the  policy  was  not 
physically  within  the  limits  of  De  Kalb  county 
after  the  receiver  took  charge  of  it.  (3)  Let- 
ters of  administration,  granted  on  the  repre- 
sentation that  the  court  had  jurisdiction,  will 


I  be  vacated  on  a  motion  made  «n  that  court, 
when  it  is  made  to  appear  that  the  necessary 
jurisdictional  facts  did  not  exist,  as  was  repre- 
sented to  the  court,  at  the  time  administration 
was  granted. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §f  25,  191-212; 
Dec  Dig.  §§  11,  32.*] 

2.   EXECUTOBS  AND  ADMINISTBATOBS   ((  II*)— 

Appointment— nJimisDicTioN. 

The  fact  that,  prior  to  the  death  of  such 
nonresident  decedent,  he  had  been  sued  in  at- 
tachment in  De  Kalb  county^  and  had  replevied 
the  property  levied  on  by  giving  bond,  did  not 
give  jurisdiction  to  that  county  to  grant  let- 
ters of  administration  on  his  estate. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  I  25:  Dec  Dig. 
(  11.*] 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty; L.  S.  Roan,  Judge. 

Proceedings  between  J.  R.  Power  and  J. 
H.  Green  to  set  aside  a  Judgment  granting 
letters  of  administration.  From  the  Judg- 
ment, Power  brings  error.     Affirmed. 

Alonzo  I^eld,  of  Atlanta,  and  J.  Z.  Foster, 
of  Marietta,  for  plaintiff  in  error.  Green, 
Tilson  &  McKinney,  of  Atlanta,  for  defend- 
ant in  error. 

EVANS,  P.  J.  This  was  a  proceeding  in 
the  court  of  ordinary  of  De  Kalb  county  to 
set  aside  a  Judgment  granting  letters  of 
administration  on  the  estate  of  W.  S.  Mar- 
tin, Jr.,  on  the  ground  that  at  the  time  the 
letters  were  granted  Martin  was  a  nonresi- 
dent of  the  state,  had  no  property  in  the 
county,  and  no  bona  fide  cause  of  action 
against  any  person  residing  therein;  and 
that  the  letters  of  administration  were  grant- 
ed upon  the  representation  that  Martin  left 
an  estate  in  De  Kalb  county,  which  repre- 
sentation was,  in  law,  a  fraud  upon  the  court. 
On  the  trial  of  the  case  it  appeared  that 
Martin  was  adjudicated  a  bankrupt  while  a 
resident  of  De  Kalb  county;  that  a  receiver 
was  appointed  by  the  bankruptcy  court,  who 
took  charge  of  his  property,  which  included 
a  policy  of  life  insurance  on  liis  life,  pay- 
able to  his  executors  and  administrators: 
that  the  receiver  disposed  of  the  goods  and 
carried  the  policy  of  life  insurance  to  his 
office  in  Atlanta,  Fulton  county,  Ga.  After 
his  adjudication  in  bankruptcy,  Martin  re- 
moved to  the  state  of  Tennessee,  where  he 
died.  The  policy  of  insurance  was  collected 
by  the  trustee  in  bankruptcy,  the  greater 
part  of  which  was  paid  to  Martin's  widow  on 
a  Judgment  of  year's  support  granted  by  the 
ordinary  of  Fulton  county,  and  the  balance 
was  appropriated  to  the  payment  of  costs  by 
the  trustee  in  bankruptcy.  The  policy  was  re- 
moved from  De  Kalb  county  to  Fulton  county 
by  the  receiver  in  the  bankruptcy  court  two  or 
three  days  after  his  appointment,  and  since 
then  had  not  been  in  De  Kalb  county.  The 
applicant  for  administration  on  Martin's  es- 
tate represented  to  the  court  that  Martin. 
died  seised  and  possessed  of  an  estate  of 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  a  Rep'r  Indexes 


568 


76  SOUTHBASTEBN  REPORTER 


(Ga. 


the  alleged  yalne  of  $1,000,  wbitt  was  locat* 
ed  In  the  county  of  De  Kalb  at  the  time  of 
the  application;  and  that  upon  the  faith  of 
that  representation  being  true  letters  of  ad* 
ministration  were  granted  to  the  county  ad- 
ministrator. On  appeal  from  the  court  of 
ordinary,  a  jury  in  the  superior  court  re- 
turned a  verdict  setting  aside  the  Judgment 
granting  administi^tion,  which  the  court  re- 
fused to  vacate  on  motion. 

1.  Various  exceptions  are  taken  to  the 
charge;  but  all  revolve  around  the  proposi- 
tion as  to  whether  the  administration  was 
improperly  granted  under  the  foregoing 
statement  of  facts.  The  decedent  was  a  non- 
resident of  the  state,  and  before  administra- 
tion could  be  had  upon  his  estate  it  was 
necessary  that  there  should  be,  in  the  county 
where  administration  was  granted,  property 
belonging  to  him,  or  that  some  person  should 
be  residing  therein  who  was  indebted  to 
him.  Civil  Code,  (  47d2.  Neal.  v.  Boykin, 
129  Ga.  680,  59  S.  E.  912,  121  Am.  St  Rep. 
237.  It  is  conceded  that  the  adjudication  in 
bankruptcy  and  the  subsequent  appointment 
of  the  trustee  for  the  bankrupt  had  the  ef- 
fect to  divest  the  bankrupt  of  all  of  his 
property,  except  his  interest  in  the  insurance 
policy,  which  was  taken  by  the  receiver  and 
carried  into  another  county,  where  the  re- 
ceiver resided,  and  there  kept  until  It  was 
collected  as  a  death  claim.  It  la  unnecessary 
to  decide  whether  the  policy  of  insurance 
was  an  asset  of  the  bankrupt  which  passed 
by  virtue  of  the  adjudication  to  the  receiver 
and  subsequently  to  the  trustee,  for  the  rea- 
son that  the  policy  was  actually  carried  -be- 
yond the  limits  of  De  Kalb  county  during 
the  life  of  the  decedent,  and  had  never  since 
been  returned  to  that  county.  Whether  the 
removal  was  rightful  or  not,  the  policy  was 
not  property  or  goods  in  the  county  of  De 
Kalbu  The  court  of  ordinary  therefore  had 
no  Jurisdiction  to  grant  letters  of  adminis- 
tration on  the  estate  of  Martin.  The  Judg- 
ment could  be  attacked  in  that  court  by 
the  administrator;  and,  upon  it  being  made 
to  appear  that  the  Jurisdictional  averment  in 
the  petition  upon  which  the  court  acted  was 
not  true,  it  should  be  vacated  and  set  aside 
as  being  fraudulent  In  law.  Davis  v.  Al- 
brltton,  127  Ga.  517,  56  S.  E.  614,  8  L.  R.  A. 
(N.  S.)  820,  119  Am.  St  Rep.  352. 

2.  The  applicant  for  letters  of  administra- 
tion was  a  creditor  of  the  decedent  He  had 
sued  out  an  attachment  against  his  debtor 
before  his  death.  The  debtor  gave  bond  and 
replevied  the  property;  and  while  that  case 
was  pending  in  De  Kalb  superior  court  his 
debtor  died.  On  the  trial  of  the  present  case 
these  proceedings  were  tendered  in  evidence, 
for  the  purpose  of  showing  that  the  court  of 
ordinary  of  De  Kalb  county  had  Jurisdiction 
to  grant  letters  of  administration.  This  evi- 
dence was  repelled  by  the  court,  and  properly 
so.  These  legal  proceedings  tended  to  show  a 
possible  liability;  but  in  no  sense  did  they 


constitute  an  asset  of  the  decedent  whidi 
would  have  the  efTect  to  give  Jurisdiction  to 
the  court  of  ordinary  in  the  grant  of  admin- 
istration on  the  decedent's  estate. 

In  view  of  the  evidence  and  the  legal 
principles  controlling  the  case,  there  was  no 
error  in  refusing  to  grant  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur, 

(189  Oa.  S) 

BENNETT  v.  BIRD. 
(Supreme  Court  of  Georgia.    Nov.  18^  1912.) 

(SyUahut  hy  the  OowriJ 

1.  Dismissal  of  Petition— No  Bbrob. 

There  was  no  error  in  dlfimissing  the  plain- 
tifPs  petition  on  demurrer. 

(Additional  8pttalm9  by  Editorial  Staff.) 

2.  Limitation  of  Actions  (S  100*)— Compu- 
tation OF  Prbiod— Effect  of  Fbaud. 

Under  Civ.  Code  1910,  I  8084,  providmg 
that  no  final  settlement  made  oetween  a  guard- 
ian and  ward  shall  bar  the  ward  any  time  ^th- 
in four  years  from  calling  the  ^ardian  to  a 
settlement  unless  the  settlement  is  made  after 
a  full  exhibit  of  all  the  guardian's  accounts, 
and  with  the  full  knowledge  by  the  waid  of  his 
legal  rights,  and  section  4380,  providing  that, 
if  the  defendant  be  guilty  of  fraud  by  which 
the  plaintiff  has  been  debarred  or  deterred  from 
his  action,  the  period  of  limitations  ehall  begin 
with  the  discovery  of  the  fraud,  the  plaintiff 
must  exercise  reasonable  diligence  to  detect  the 
fraud  before  she  can  fix  a  new  point  for  the 
running  of  the  statute  on  the  ground  of  con- 
cealed fraud. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  ||  323,  48(Mt93;  Dec 
Dig.  (  100.»] 

3.  OuABDiAN   AND   Wabd    (I  165*)'-SErrLB- 

MENT    BT   GUABDIAN— PbOCEBDINGB  TO   Va- 

oate — Laches. 

A  ward  ie  not  entitled,  20  years  after  set- 
tlement by  her  guardian  in  money,  to  set  aside 
the  settlement  on  the  ground  that  the  guardian 
had  purchaaed  land  with  the  trust  funds,  and 
that  she  was  entitled  to  elect  to  take  the  land, 
where  the  slightest  diligence  on  her  part  would 
have  shown  the  true  facts. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  |{  631-637;  Dec  Dig.  I 
105.*] 

4.  GUABDIAN   AND    WABD    ((    106* )  —  SeTTLB- 

VEMT    BT   GUABDIAN— PBOOEEDINOS   TO    VA- 
CATE—LaOHEB. 

Where  a  ward  was  19  or  20  years  of  age 
at  the  time  of  settlement  by  her  guardian,  her 
minority  does  not  excuse  a  delay  of  20  years  in 
bringing  proceedings  to  vacate  the  settlement, 
where  the  slightest  diligence  would  have  shown 
the  facts  on  which  she  reUed  for  the  vacation. 
[Bd.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent.  Dig.  U  631-637;  Dec  Dig.  f 
166.»] 

Brror  from  Superior  Court,-  Bulloch  Conn* 
ty;   B.  T.  Bawlings,  Judge. 

Action  by  Jemima  Bennett  against  Jeffer- 
son Bird.  Judgm^it  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

H.  B.  Strange,  of  Statesboro,  for  plalntifT 
in  error.  Hines  &  Jordan,  of  Atlanta,  and 
Borannen  &  Booth,  of  Statesboro,  for  defend- 
ant in  error. 
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EVANS,  P.  J.  This  is  a  petition  by  Jemi- 
ma Bennett  against  Jefferson  Bird,  alleging 
as  follows:  Her  father  died  in  1869,  and 
her  mother  married  the  defendant  The  de- 
fendant qualified  as  her  guardian  in  1870, 
and  as  such  guardian  received  her  inherit- 
ance from  her  grandfather,  which  consisted 
of  notes  to  the  amount  of  $496.46.  Petition- 
er married  in  1888,  and  shortly  afterwards 
the  defendant  attempted  to  settle  with  her, 
representing  that  he  only  had  in  hand  for 
her  $486.03,  which  statement  she  believed  to 
foe  true  until  within  the  last  six  months, 
when  she  was  informed  and  iidvised  by  vari- 
ous persons  residing  in  the  community  that 
the  defendant  had  not  made  a  full  and  com- 
plete settlement  as  such  guardian  with  her, 
for  the  reason  that  shortly  after  receiving 
the  notes  he  purchased  from  Samuel  Harville 
on  July  18,  1870,  for  the  consideration  of 
$552,  a  described  tract  of  land  containing 
368  acres,  which  tract  of  land  petitioner  is 
advised  and  believes  was  paid  for  by  the 
defendant  with  the  notes  which  he  had  re- 
ceived as  her  share  of  her  grandfather's  es- 
tate. As  the  defendant  sustained  to  her  the 
relationship  of  stepfather  and  guardian,  she 
naturally  placed  the  utmost  confidence  in  his 
statement  made  to  her  in  connection  with 
her  estate;  and  she  relied  on  and  confided 
in  the  statement  made  by  him  at  the  time  of 
the  settlement  that  the  amount  due  her  was 
the  true  and  correct  amount,  but  she  has 
recently  discovered  that  the  statement  was 
not  true,  and  the  defendknt  failed  to  advise 
her  of  tiie  true  condition  of  her  estate,  and 
by  his  annual  returns  he  represented  to  the 
ordinary  of  the  county  that  he  held  money 
or  notes  for  the  amount  stated,  and  so  re- 
tamed  the  same,  when  as  a  matter  of  fact  he 
had  no  money  or  notes  of  petitioner,  but 
the  land  was  purchased  with  petitioner's 
notes  held  by  the  defendant  as  guardian,  and 
in  equity  he  holds  the  land  in  trust,  less  160 
acres  which  he  conveyed  to  petitioner's  hus- 
band in  settlement  of  the  amount  he  admitted 
to  be  due  as  guardian.  At  the  time  of  the 
settlement  petitioner  was  a  minor.  The  set- 
tlement was  made  out  of  court,  and  by  it 
she  was  defrauded  of  her  property.  The  de- 
fendant is  in  possession  of  the  remainder  of 
the  land,  and  has  erected  thereon  valuable 
imxnrovements  equal  to  the  rent  The  prayer 
is  to  declare  the  title  to  be  in  petitioner,  and 
that  defendant  make  her  a  warranty  title  to 
same.  The  petition  was  dismissed  on  de- 
murrer. 

The  obvious  purpose  of  the  petitioner  is 
to  declare  a  trust  in  the  land  purchased  with 
her  property.  Her  claim  is  that  her  prop- 
erty was  used  in  the  purchase  of  the  land, 
and  that  she  had  the  option,  on  arrival  at 
majority,  to  elect  either  the  money  or  the 
land;  that  her  acceptance  of  a  part  of  the 
land  as  an  equivalent  of  the  money  which 
was  due  her  did  not  deprive  her  of  the  right 
to  elect  to  take  all  the  land,  because  she  was 


a  minor  and  did  not  know  the  actual  facts 
until  a  short  time  before  bringing  soit;  and 
that  she  now  elects  to  take  Uie  land.  The  de- 
fendant by  way  of  demurrer  replies  to  this 
contention,  and  says  that  inasmuch  as  the 
plaintiff  admits  that  she  has  received  her 
full  inheritance  from  her  grandfather,  and 
is  only  complaining  of  her  loss  of  a  right  of 
election  to  receive  such  inheritance  in  land 
which  she  alleges  was  purchased  with  her 
money,  she  ought  to  have  made  such  election 
at  the  time  of  the  settlement,  or  at  least 
within  the  period  of  limitation  after  arriv- 
ing at  full  age,  and  that  no  facts  are  alleged 
to  excuse  acquiescence  in  the  settlement  for 
more  than  twenty  years. 

[2]  We  will  first  consider  the  issues  thus 
Joined  as  if  the  plaintiff  had  been  an  adult 
at  the  time  of  the  settlement  If  she  were 
an  adult,  and  settled  with  her  guardian  out 
of  court,  such  settlement  ordinarily  would 
become  conclusive  after  four  years.  Civil 
Code^  i  3084.  An  exception  to  the  running  of 
a  statute  of  limitations  is  that,  if  the  defend- 
ant be  guilty  of  fraud  by  which  the  plaintiff 
has  been  debarred  or  deterred  from  his  action, 
the  period  of  limitations  shall  begin  with  the 
discovery  of  the  fraud.  Civil  Code,  (  4380. 
But,  before  the  plaintiff  can  fix  a  new  point 
for  the  running  of  the  statute  on  the  ground 
of  concealed  fraud,  she  must  exercise  rea- 
sonable diligence  to  detect  the  fraud.  Marler 
V.  Simmons,  81  Qa.  613,  8  S.  E.  190. 

[3]  While  it  Is  true  that  "a  failure  to  em- 
ploy the  necessary  means  to  discover  such 
fraud  may  be  excused,  when  the  plaintiff 
has  been  lulled  into  a  sense  of  security  by 
reason  of  a  relation  of  trust  and  confidence 
between  himself  and  the  defendant  rendering 
it  the  duty  of  the  latter  to  disclose  the  truth, 
and  when  it  also  appears  that  because  of 
this  confidence  the  plaintiff  was  actually  de- 
terred from  sooner  discovering  the  fraud,  or 
even  suspecting  that  any  fraud  had  been  per- 
petrated on  him''  (Kirkley  v.  Sharp,  98  Ga. 
484,  25  S.  E.  502),  yet  a  plaintiff  standing  in 
a  confidential  relation  with  the  defendant 
having  a  right  to  an  election  either  of  money 
or  of  property  in  which  the  money  has  been 
invested  and  having  means  of  ascertaining 
the  existence  of  facts  upon  which  such  right 
is  predicated,  cannot  arbitrarily  dose  his 
eyes  to  all  means  of  information,  and  many 
years  thereafter  claim  the  privilege  of  mak- 
ing an  election.  In  the  instant  case  the  plain- 
tiff knew  her  inheritance  was  in  notes,  and 
that  her  guardian  had  made  annual  returns 
in  which  he  represented  "that  he  held  money 
or  notes"  representing  the  amount  of  her  in- 
heritance. She  now  says  that  the  guardian 
had  neither  money  nor  notes-  at  the  time  she 
settled  with  him.  The  slightest  diligence 
would  have  shown  the  incorrectness  of  the 
returns,  if  in  point  of  fact  they  were  incor- 
rect The  guardian  made  no  personal  rep- 
resentation of  facts  to  her.  The  settlement 
was  had  on  the  face  of  the  guardian's  re- 
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turns  to  the  ordinary,  made  annually  pursu- 
ant to  law.  There  is  no  charge  that  the 
amount  shown  to  be  due  by  the  returns  did 
not  represent  every  cent  which  the  guardian 
owed  her.  The  law  requires  a  guardian  to 
pay  interest  on  the  funds  of  his  ward  in  his 
hands  (Civil  Code,  }  4077),  and  this  require- 
ment implies  that  he  may  use  the  funds. 
When  the  settlement  was  had,  the  returns 
gave  the  ward  information  that  the  guardian 
was  accounting  to  her  for  the  full  inherit- 
ance of  her  grandfather.  There  was  no  con- 
cealment of  her  property.  There  was  no  mis- 
representation of  the  amount  which  the 
guardian  was  due  her.  More  than  20  years 
after  the  transaction  she  complains,  not  that 
her  guardian  failed  to  account  for  her  in- 
heritance, but  that  he  used  it  in  buying  land 
for  himself,  and  accounted  for  the  money, 
without  giving  her  an  option  at  the  time  to 
elect  to  take  the  land  instead  of  the  money. 
She  seeks  the  right  to  make  an  election  after 
valuable  improvements  have  been  erected, 
and  values  have  greatly  increased.  It  would 
be  inequitable  to  accord  to  her  this  right, 
when  she  failed  to  avail  herself  of  the  in- 
formation afforded  by  the  returns  at  the 
time  of  the  settlement,  which  would  have 
disclosed  the  whole  matter.  Moreover,  she 
alleges  that  various  persons  in  the  commu- 
nity informed  her  that  her  guardian  had 
not  fairly  dealt  with  her  in  the  settlement 
It  seems  to  have  been  current  knowledge  in 
the  community  as  late  as  1910  that  her  guard- 
ian had  used  her  funds  in  the  purchase  of 
the  land  40  years  ago.  This  general  diffusion 
of  knowledge  of  the  facts,  if  not  incompatible 
with  the  suggestion  of  their  concealment  by 
the  guardian,  certainly  shows  that  the  slight- 
est diligence  on  the  part  of  the  ward  would 
have  given  her  such  information  as  to  enable 
her  to  make  her  election  at  the  time  she 
made  the  settlement. 

[4]  But  it  is  said  that  she  was  a  minor  at 
•  the  time  of  the  settlement.  Her  exact  age  is 
not  disclosed,  but,  as  her  father  died  in  1869, 
she  was  at  least  19  or  20  years  of  age. 
Granting  that  the  settlement  did  not  bind  her 
on  account  of  her  minority,  still  she  was  of 
such  an  age  as  to  be  able  to  comprehend  the 
significance  of  her  acts;  and,  after  reaching 
majority,  she  was  bound  to  avail  herself  of 
the  means  of  information  she  had.  Her  long 
delay,  without  the  exercise  of  the  slightest 
diligence,  and  after  valuable  improvements 
have  been  made  on  the  land,  renders  it  in- 
equitable for  her  to  claim  the  right  of  elec- 
tion at  this  late  day.  The  facts  of  this  case 
are  very  unlike  those  of  Short  v.  Math  is, 
107  Ga.  807,  33  S.  E.  694,  so  confidently  re- 
lied on  by  the  plaintiff  in  error.  In  that 
case  the  guardian  colluded  with  his  brother- 
in-law  to  defraud  his  ward  of  land  to  which 
she  bad  title.  The  ward  had  lost  her  right 
to  recover  the  land  when  she  received  in- 
formation of  the  fraud,  and  sued  the  guard- 


Ian  for  its  value.  Actual  concealm^t  of  the 
fraud  and  misleading  information  were  alleg- 
ed, which  the  court  held  was  sufficient  to  ex- 
cuse the  delay  in  bringing  the  suit 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


CENTRAL  OF  GEORGIA  RY.  CO.  ▼. 

STILES. 
(Supreme  Court  of  Georgia.     Nov.  20,  1912.) 

(Syttahiu  by  the  Court.) 

1.  Evidence  H  596*)  —  Degree  ot  Proof 
—  "Preponderance  of  the  Evidence"  — 
Moral  Certainty. 

In  civil  cases  the  burden  of  proof  may  be 
carried  by  means  of  a  preponderance  of  the 
evidence,  which  is  that  superior  weight  of  evi- 
dence upon  the  issues  involved  which  is  suffi- 
cient to  incline  a  reasonable  and  impartial  mind 
to  one  side  of  the  issue  rather  than  to  the  oth- 
er. It  is  not  required  to  be  sufficient  to  wholly 
free  the  mind  from  a  reasonable  doubt  Ac- 
cordingly it  is  not  proper  in  a  civil  case  to  in- 
struct the  jury  that  the  party  on  whom  rests 
the  burden  of  proof  must  establish  bis  conten- 
tion to  a  reasonable  and  moral  certainty. 

[Ed.   Note.— For   other  cases,  see  Evidence, 
Cent  Dig.  §§  2446-2448;    Dec.  Dig.  (  596. ♦ 

For  other  definitions,  see  Words  and  Phraaes, 
voL  6,  pp.  5516-5518.] 

2.  Railroads  (|  447*)— Operation— Injtjries 
TO  Animals— I N8TBUCTI0N8. 

Where  suit  was  brought  for  the  killing  of 
a  mare  by  a  railroad  train,  and  the  defendant 
contended  that  its  agents  nsed  all  ordinary  and 
reasonable  care  and  diligeuce,  it  was  somewhat 
too  restricted  to  charge  as  follows:  "If  you 
believe,  after  considering  all  the  circumstances 
and  all  the  evidence  in  this  case,  that  the  mare 
voluntarily  went  upon  the  trestle — that  is,  that 
she  went  there  of  her  own  volition — and  that 
after  getting  upon  the  trestle  she  became  en- 
tangled, or  that  she  fell  upon  the  trestle,  and 
that  the  injury  and  death  of  the  mare  was  not 
brought  about  by  the  negligence  of  the  railroad 
company,  its  officers  and  agents,  and  that  its 
officers  and  agents  exercised  all  ordinary  and 
reasonable  care  and  diligence  to  prevent  the  ac- 
cident theUj  under  the  law,  gentlemen  of  the 
jury,  the  railroad  company  would  not  be  liable, 
and  it  would  be  your  duty  to  find  a  verdict  in 
favor  of  the  railroad  company   in  this  case.*' 

(a)  Standing  alone,  if  this  charge  be  consid- 
ered as  stating  the  only  ground  for  finding  for 
the  defendant  it  might  appear  to  require  proof 
of  voluntary  action  of  the  mare  in  going  upon 
the  trestle  and  becoming  entangled  or  falling, 
and  also  of  the  exercise  of  all  ordinary  and 
reasonable  care  and  diligence  on  the  part  of 
the  agents  of  the  company,  while  the  latter 
fact  would  furnish  a  defense  withojut  requiring 
the  company  to  prove  the  former. 

(b)  Whether  this  inaccuracy  would  require 
a  new  trial,  when  considered  in  the  light  of  the 
general  charge,  need  not  be  determined. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1642-1650;   Dec.  Dig.  §  447.*! 

3.  Trial  (§  234* )— Operation— Injuries  to 
Animals— Instructions. 

The  charge  which  in  effect  instructed  the 
jury  that  they  could  consider  all  the  facts  and 
circumstances  disclosed  by  the  evidence  in  de- 
termining the  question  of  whether  the  defend- 
ant's agents  were  negligent  was  not  error. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §§  534-538,  506;    Dec.  Dig.  §  234.*] 
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4.  Appeal  and  Ebbob   rj  1068*)— Kjbview— 
Habmless  Bbrob— Instbuctions. 

If  the  charj?e  on  the  subject  of  the  right 
of  the  jury  to  add  interest  to  the  proved  value 
of  the  mare  in  case  they  found  for  the  plaintiff 
was  subject  to  criticism,  it  would  furnish  no 
ground  for  reversal,  because  the  presiding  judge 
required  counsel  for  the  plaintiff  to  write  off 
the  interest  found  by  the  jury  as  a  condition  to 
the  overruling  of  the  motion  for  a  new  trial, 
and  this  wafl  done. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f$  4225-4228,  4230;  Dec 
Dig.  f  1068.  ♦] 

Error  from  Superior  Court,  Baldwin  Coun- 
ty; Jas.  B.  Park,  Judge. 

Action  by  J.  B.  Stiles  against  the  Central 
of  Georgia  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Lawton  &  Cunningham,  of  Savannah,  and 
Allen  &  Pottle,  of  Milledgeville,  for  plaintiff 
in  error.  Livingston  Kenan,  of  Milledgeville, 
for  defendant  in  error. 

LUMPKIN,  J.  The  plaintiff  sued  the  de- 
fendant, seeking  to  recover  damages  for  the 
killing  of  a  mare  alleged  to  be  of  the  value 
of  $250.  The  Jury  found  for  the  plaintiff 
$316.63,  which  was  the  amount  alleged  to  be 
the  value  of  the  mare,  with  interest  added  to 
the  date  of  the  trial.  The  allegation  as  to 
the  value  was  the  only  one  which  might  be 
considered  as  an  ad  damnum  clause  to  the 
petition.  The  defendant  moved  for  a  new 
trial.  The  court  overruled  the  motion  on 
condition  that  the  plaintiff  would  write  off 
the  amount  found  in  excess  of  $250,  which 
was  done.    The  defendant  excepted. 

[1]  1.  The  court  charged  several  times  to 
the  effect  that,  if  the  plaintiff  showed  that 
the  mare  was  killed  by  the  operation  of  the 
defendant's  train,  the  law  would  presume 
that  the  defendant  was  negligent,  and  the 
Durden  of  proof  would  then  be  shifted  to  the 
defendant  to  satisfy  the  minds  of  the  Jury 
"to  a  reasonable  and  moral  certainty"  that 
its  officers  and  employ^  exercised  all  ordi- 
nary and  reasonable  care  and  diligence  to 
prevent  the  injury.  This  has  been  held  to 
be  error.  Supreme  Conclave  Knights  of  Da- 
mon V.  Wood,  120  6a.  328  (2),  47  S.  E.  940 : 
Brown  Store  Co.  v.  Chattahoochee  Lumber 
Co.,  121  Ga.  809  (4),  49  S.  E.  839. 

[21  2.  The  charge  set  out  in  the  second 
headnote  if  considered  as  an  exhaustive  state- 
ment of  what  would  relieve  the  defendant 
from  liability  was  somewhat  restricted.  It 
coupled  conjunctively  freedom  from  negli- 
gence on  the  part  of  the  employ^  of  the  rail- 
road with  volitional  conduct  on  the  part  of 
the  mare,  as  if  both  were  necessary  to  a 
successful  defense.  This  may  not  have  been 
intended,  and  the  charge  might  furnish  no 
ground  for  a  new  trial  if  the  general  charge 
correctly  showed  what  would  suffice  to  free 
the  defendant  from  liability.  In  the  present 
case,   however,   the   portions   of  the  charge 


which  might  have  effected  that  result  were 
infected  with  the  error  stated  in  the  first  di- 
vision above. 

[3]  3.  The  third  headnote  needs  no  elabo- 
ration. 

[4]  4.  Under  the  ruling  of  the  presiding 
Judge,  the  plaintiff  wrote  off  the  interest 
which  the  Jury  added  to  the  proved  value  of 
the  mare.  If  the  charge  in  regard  to  in- 
terest was  subject  to  criticism,  it  would  not 
require  a  new  trial. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(189  Ga.  46) 
PARICER  ▼.  STUBBS. 
(Supreme  Court  of  Georgia.     Nov.  20,  1912.) 

(8yUahu9  hy  the  Court.) 

1.  Bboksbs   (S   49*)  —  Compensation  ~  Pbb- 
fobmancb  of  contract  of  employment. 

Where,  in  a  suit  by  a  real  estate  agent  or 
broker  seeking  to  recover  commissions  from  his 
principal  on  account  of  the  procuring  of  a  pur- 
chaser and  the  refusal  of  the  principal  to  con- 
summate the  sale,  it  appeared  from  the  peti- 
tion that  the  written  agreement  between  the 
principal  and  the  agent  provided  for  the  mak- 
ing of  a  sale  on  certain  terms,  and  that  the 
agent  procured  an  offer  to  purchase  on  termfl 
different  in  substantial  particulars  from  those 
stated  in  such  contract,  which  the  principal  de- 
clined, the  petition  was  demurrable. 

FEd. .  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  §§  70-72 ;   Dec.  Dig.  |  49.*] 

2.  Pleading  (&  237*)— Actions  fob  Compen- 
sation—Amendment OF  Pleading. 

There  was  no  error  in  rejecting  the  pro- 
posed amendment  If  in  some  respects  it  may 
have  been  permissible,  it  did  not  cure  the  vari- 
ance between  the  autnority  given  to  the  agent 
and  the  offer  of  the  proposed  purchaser. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  |f  603-619;   Dec  Dig.  f  237.*] 

KrroT  from  Superior  Court,  Putnam  Coun- 
ty;   Jas.  B.  Park,  Judge. 

Action  by  R.  W.  Parker  against  R.  D. 
Stubbs.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

J.  B.  Pottle,  of  Milledgeville,  and  F.  C. 
Foster,  of  Madison,  for  plaintiff  In  error. 
W.  F.  Jenkins,  W.  B.  Wingfield,  M.  F.  Ad- 
ams, and  Roy  D.  Stubbs,  all  of  Eatonton, 
for  defendant  in  error. 

LUMPKIN,  J.  The  plaintiff  sued  the  de- 
fendant to  recover  commissions  claimed  to 
be  due  bim  as  a  real  estate  agent  or  broker. 
The  petition  was  dismissed  on  demurrer. 

[1]  1.  The  case  is  practically  controlled  by 
the  decision  in  Van  Winkle  v.  Harris,  137  6a. 
43,  72  S.  E.  424.  The  written  agreement  be- 
tween Parker,  the  plaintiff,  and  Stubbs,  the 
defendant,  provided  that  the  former  should 
have  authority  to  sell  the  farm  of  the  lat- 
ter, described  and  stated  to  contain  1,700 
acres,  more  or  less,  on  certain  terms.  Among 
them  were  stipulations  that  the  agent  could 
sell  the  land  at  $10  per  acre,  payable  one- 
third  cash,  balance  in  five  annual  payments 
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bearing  interest  at  8  per  cent  per  annum, 
and  tbat  he  should  have  as  a  commission 
all  he  could  get  In  excess  of  $10  per  acre, 
to  be  paid  from  the  first  money  realized. 
The  authority  was  to  continue  until  a  fixed 
time.  The  agent  procured  two  purchasers 
who  proposed  In  writing  to  buy  the  land 
at  the  rate  of  $10.90  per  acre,  "one-third  cash 
upon  satisfactory  title,  accurate  survey,  and 
delivery  of  property.  The  balance  payable 
in  five  annual  payments,  with  interest  at 
8%  from  January  1,  1910.  This  trade  sub- 
ject to  the  written  approval  of  Mr.  and 
Mrs.  R.  D.  Stubbs  within  five  days  from 
this  date."  This  offer  differed  from  the  au- 
thority given  to  the  agent  in  several  par- 
ticulars. It  provided,  not  for  the  making  of 
"good  and  sufficient  title,*'  as  did  the  au- 
thority, but  for  "satisfactory  title'*;  that 
is,  satisfactory  to  the  buyer.  It  was  dated 
August  30,  1909,  and  stated  that  interest  on 
deferred  pajonents  of  purchase  money  should 
begin  to  run,  not  from  the  closing  of  the 
contract  or  delivery  of  the  property,  but 
from  the  1st  of  the  following  January.  It 
expressly  made  the  trade  subject  to  the 
written  approval  of  Mr.  and  Mrs.  Stubbs 
within  five  days  from  its  date.  There  was 
nothing  in  the  contract  between  Stubbs  and 
Parker  which  showed  any  authority  to  agree 
to  these  terms.  Accordingly,  if  the  princi- 
pal did  not  assent  to  them,  the  agent  could 
not  claim  commissions.  If  the  plalntin!  show- 
ed himself  to  be  a  broker,  he  did  not  show 
that  he  had  procured  a  purchaser  "ready, 
willing,  and  able  to  buy,  and  who  actually 
offered  to  buy  on  the  terms  stipulated  by 
the  owner."    Civil  Code,  I  3587. 

2.  An  amendment  was  offered  and  reject- 
ed. Some  parts  of  It  may  have  been  proper. 
Thus,  the  agreement  between  the  principal 
and  agent  was  for  the  sale  of  the  land  by  the 
acre,  and  described  the  land  as  containing 
1,700  acres,  more  or  less.  It  was  competent 
to  allege  that  the  owner  agreed  in  parol  to 
have  a  survey  made^  so  as  to  determine  the 
exact  number  of  acres.  And  perhaps  other 
parts  of  the  amendment  may  have  been  per- 
missible. But  it  is  unnecessary  to  deal  with 
each  of  the  allegations.  In  two  respects  at 
least  the  amendment  failed  to  cure  the  de- 
fects in  the  petition.  It  left  the  difference 
between  the  written  agreement  authorizing 
the  agent  to  make  "good  and  sufficient"  titles 
and  the  statement  of  the  offer  that  the  title 
was  to  be  "satisfactory"  to  the  purchaser. 
And  it  also  failed  to  cure  the  variance  be- 
tween the  authority  and  the  statement  In  the 
offer  that  the  making  of  the  trade  should 
be  subject  to  the  written  approval  of  Mr. 
and  Mrs.  Stubbs  within  five  days.  The  pro- 
posed amendment  alleged  that  Stubbs  stated 
to  Parker  that  Mrs.  Stubbs  had  an  Interest 
In  the  land,  but  that  he  (Stubbs)  had  power 
and  authority  to  act  for  and  bind  her  in 


making  the  contract,  and  that  Parker  com- 
municated this  to  the  proposed  purchasers. 
But  evidently  they  were  unwilling  to  accept 
this  or  the  action  of  Stubbs  as  binding  her» 
since  they  required,  as  a  condition  of  the 
trade,  that  she  bind  herself  in  writing  by 
accepting  their  offer  within  a  time  fixed  by 
them.  Besides,  their  offer  was  dated  at 
Madison,  Morgan  county,  was  addressed  to 
Parker  at  that  place,  and  required  the  signa- 
ture of  Stubbs,  who  lived  in  another  county» 
and  of  Mrs.  Stubbs,  in  five  days.  The  re- 
quirement of  the  signatures  of  both  persons 
before  the  trade  should  be  considered  dosed, 
and  that  this  must  be  within  the  brief  time 
of  five  days  was  a  material  requirement  not 
within  the  terms  of  the  written  contract  be- 
tween Stubbs  and  Parker.  If  the  purchasers 
were  entitled  to  have  the  written  approval 
of  Mrs.  Stubbs,  it  should  have  appeared  that 
a  reasonable  time  was  allowed  therefor. 

As  the  proposed  amendment  failed  to  cure 
the  substantial  defects  in  the  petition,  there 
was  no  error  in  rejecting  it  and  sustaining 
the  demurrer. 

Judgment  affirmed.  All  the  Justices  con* 
cor. 


(188  Gft.  SM) 
MARSHBfAN  v.  STATE. 

(Supreme  Court  of  Georgia.    Nov.  23,  1912.) 

(SyUalnu  5y  the  Oawrt.) 

1.  Cbiminal  Law  (|  956»)— New  Tbial  — 
Misconduct  or  Jubors. 

In  regard  to  the  ground  of  the  motion  for 
a  new  trial  which  alleged  misconduct  on  the 
part  of  the  jurors  in  separating  while  deliber- 
ating on  the  case,  and  in  holding  conversations 
with  persons  other  than  members  of  the  jai7» 
and  m  otherwise  misconduoting  themselves, 
and  on  the  part  of  the  officer  in  charge  of  the 
jnry  in  permitting  this,  the  evidence  adduced 
before  the  presidmg  judge  on  the  hearing  of 
the  motion  for  a  new  trial  was  conflicting;  and 
there  was  no  error  in  overruling  the  motion  as 
to  fiald  ground.  Jones  v.  State,  136  Ga.  157,  71 
S.  B.  6. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i|  2873>2391:  Dec  Dig.  | 
956.»] 

2.  Cbimiwal  Law  (I  1064*) —Appeal— R«* 
VIEW— Proof  o»  Vbnu«. 

In  an  act  to  regulate  and  prescribe  certain 
matters  of  review  procedure  and  practice  in 
the  courts  of  this  state,  approved  August  21, 
1911  (Acts  1911,  p.  149),  it  is  declared  that  no 
judgment  of  a  trial  court  in  a  criminal  case 
shall  be  reversed  by  the  Supreme  Court  or  the 
Court  of  Appeals  for  lack  of  proof  of  venue, 
save  where  Uie  particular  point  has  been  spe- 
cifically raised  by  a  ground  of  the  original  or 
amended  motion  for  a  new  triaL  In  the  pres- 
ent case  the  particular  point  that  there  was  no 
proof  of  venue  of  the  crime  alleged  to  have 
been  committed,  was  not  raised  by  any  ground 
of  the  original  or  amended  motion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  "Cent "Dig.  {§  2676-i2684;  Dec.  Dig.  f 
1064.*] 

3.   SUFFICIEMCT  or  EVIDBNCB. 

The  evidence  authorized  the  verdict 
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Error  from  Superior  Court,  Colquitt  Coun- 
ty; W.  E.  Thomas,  Judge. 

George  Marshman  was  conyicted  of  crime, 
and  brings  error.    Affirmed. 

W.  F.  Way  and  Bl  C.  Autr^.  both  of 
Houltrle,  for  plaintiff  In  error.  J.  A.  Wilkes, 
Sol.  Gen.,  and  A.  R.  Kline,  both  of  Moultrie, 
and  T.  &  Felder,  Atty.  Gen.,  for  the  State. 

BBOB;  J.  Judgment  affirmed.  All  the  Jus- 
tioes  concur. 

OSl  Chu  4i) 

STEWART  T.  BLALOOK-McCOLLUM-ROB- 

ERT8   CO. 

(Supreme  Court  of  Georgia.    Not.  20,  1912.) 

(8fllabu9  hy  the  dmri.) 

1.  BxBOtrnoiv    (|   828*)  —  Dishiibutioh    or 
Pbookbds. 

In  a  money  rule  t6  distribnte  a  fund  in  the 
hands  of  a  sheriff,  the  movant  claiming  un- 
der a  common-law  judgment  and  an  execu* 
tion  issued  on  the  foreclosure  of  a  chattel 
mortgage,  and  the  other  contestant  clalmmg 
under  a  distress  warrant  sworn  out  agunst 
the  defendant  from  whose  property  the  fund 
arose,  the  movant  could  attack  such  distress 
warrant,  as  far  as  it  conflicted  with  his  claim 
to  the  fund,  and  allege  and  show  that  the 
rent  claimed  had  been  paid. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  U  981-908;   Dec  Dig.  I  32&*] 

2.  BxBCunoN  (i  S28*)— Sal»— DiBTRiBxrrioN. 

Where  a  movant  in  a  money  rule  desired 
to  amplify  his  allegations  and  to  set  up  that 
the  rent  claimed  to  be  due  to  a  landlord  con- 
testing for  the  fund  had  been  paid,  erroneous- 
ly terming  additional  pleadings  filed  for  that 
purpose  an  'intervention"  instead  of  an  amend- 
ment did  not  render  it  demurrable. 

[Ed.  Note.— For  other  casesL  see  Execution, 
Cent  Dig.  U  981-998;   DecTbig.  I  32a*] 

8.  ExsounoN  (I  828*)— Salb— DisxBiBxmon 

— PIJBADI1«0»— TnAVKBSS. 

Such  pleadings  did  not  Involve  or  require 
a  traverse  of  the  answer  of  the  sheriff  to  the 
effect  that  he  had  a  certain  sum  in  his  hands; 
that  certain  writs  had  been  deposited  with  him 
to  claim  it;  and  that  he  asked  direction  as  to 
ita  distribution. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  U  981-998;    Dec.  Dig.  i  828.*] 

i.  Demubbsb  Ovsbbttubd. 

There  was  no  error  In  overruling  the  de- 
murrer. 

6.   WiTNMSKS     (I    88*)— COMPrTENOY— IKTKB- 


In  a  contest  for  money  In  the  hands  of  a 
sheriff,  where  one  of  the  contestants  sought 
to  have  the  fund  applied  to  the  payment  of  a 
distress  warrant,  the  defendant  in  fi.  f a.  was 
a  competent  witness,  on  behalf  of  another  con- 
testant, to  prove  that  the  rent  for  which  the 
^stress  warrant  was  sworn  out  had  been  paid, 
so  as  to  establish  the  priority  of  right  of  such 
other  contestant  to  have  the  fund  applied  to 
his  claims. 

(a)  There  is  no  analogy  between  such  a 
case  and  a  claim  by  a  third  party  to  property 
levied  on  under  an  execution. 

[Ed.  Note.— For  other  cases,  see  T^tnesses, 
Cent  Dig.  i§  222-226;   Dec.  Dig.  I  86.*] 


6.  Execution   (|  328*)- Sai.b-7Distbibution 
—Monet  Rui.b— <X>n8tbuction  of  Vkbdict. 

Where,  on  the  trial  of  a  money  rule  un- 
der which  there  were  but  two  contestantSt 
one  of  whom  placed  in  the  hands  of  the  sher- 
iff a  mortgage  fi.  fa.  and  a  common-law  ex- 
ecution, and  brought  a  rule  to  have  the  fund 
in  the  hands  of  the  officer  applied  to  such 
claims,  and  the  other  of  whom  claimed  the 
fund  under  a  distress  warrant,  a  general  ver- 
dict in  favor  of  the  movant  wiU  be  given  a  rea- 
sonable construction,  and  held  to  mean  that 
the  fund  should  be  applied  to  the  payment  of 
the  executions  so  held  by  him,  after  payment 
of  costs;  and.  If  any  amount  should  remain, 
that  it  should  be  applied  to  the  claim  of  the 
other  contestant,  wno  holds  a  distress  war- 
rant, so  far  as  necessary  to  discharge  it 

(a)  Direction  is  given  that  the  judgment  be 
amended  accordingly. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  ||  981-998;    Dec  Dig.  i  328.*] 

7.  Execution  (|  828*)— Rights  or  Defend- 
ant. 

The  defendant  in  fi.  fa.,  not  having  on  his 
own  behalf  contested  the  distress  warrant  in 
the  manner  provided  by  law.  could  not,  un- 
der a  money  rule  to  which  only  holders  of  ex- 
ecutions and  the  sheriff  were  parties,  take 
any  sum  required  to  pay  such  contesting  claims 
and  costs. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  il  981-998;    Dec.  Dig.  {  82&*] 

Error  from  Superior  Court,  Fayette  Coun- 
ty; R.  T.  Daniel,  Judge. 

Money  rule  by  the  Blalock-Sf  cCollnm-Rob- 
erts  Company  for  distribution  of  a  fund  in 
the  hands  of  the  sheriff,  arising  from  the 
sale  of  property  of  a  def^dant  in  fi.  fa. 
Judgment  for  movant,  and  Mrs.  L.  B.  Stew- 
art brings  error.    Afl^rmed,  with  directions. 

J.  W.  Culpepper,  of  Fayettevllle,  for  plain- 
tiff in  error.  J.  W.  Wise,  of  Fayettevllle, 
for  defendant  in  error. 


LUMPKIN,  J.  The  sheriff  had  In  his 
hands  a  fund  arising  from  the  sale  of  prop- 
erty of  a  defendant  in  fi.  f a.  The  Blalock- 
McCollum-Roberts  Company  brought  a  mon- 
ey rule  to  have  the  fund  applied  to  the  pay- 
ment of  executions  based  on  the  foreclosure 
of  a  chattel  mortgage  and  a  common-law 
judgment,  respectively,  both  of  which  it  had 
lodged  with  the  sheriff.  Mrs.  L.  B.  Stew- 
art also  placed  with  the  sheriff  a  distress 
warrant 

[2]  The  movant  filed  an  additional  plead- 
ing, which  it  called  ''an  intervention,"  at- 
tacking the  claim  of  Mrs.  Stewart  on  the 
ground  that  the  rent  for  which  she  caused 
the  distress  warrant  to  be  Issued  had  been 
paid.  This  should  have  been  called  an 
amendment,  rather  than  an  Intervention; 
but  the  name  is  not  material.  No  objection 
was  raised  as  to  a  lack  of  formal  allowance, 
and  the  ruling  of  the  judge  showed  his  ap- 
provaL 

[6]  The  jury  found  a  general  verdict  in 
favor  of  the  movant  The  pleadings  and  evi- 
dence showed  the  nature  and  amount  of  the 
claims.    The  verdict  must  be  given  a  reason- 
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able  intendment,  and  will  not  be  avoided 
except  from  necessity.    Civil  Code,  $  5927. 

[7]  The  defendant  in  fi.  fa.  made  no  de- 
fense to  the  distress  warrant  in  the  manner 
pointed  out  by  law.  As  to  him  the  holder 
of  it  could  have  applied  thereto,  so  far  as 
necessary,  any  part  of  the  fund  remaining 
after  paying  costs  and  the  claims  of  the 
successful  contestant,  if  any  remained.  It 
would,  perhaps,  be  better  for  the  judgment 
to  so  state,  though  the  balance,  if  any,  seems 
small.  Direction  is  given  that  it  be  amend- 
ed accordingly. 

Judgment  affirmed,  with  direction.  All  the 
Justices  concur. 


<189  Qa.  88) 

STEWART  V.  JONES  et  aL 
(Supreme  Court  of  Georgia.     Nov.  23,  1912.) 

(SyUahus  by  the  Court,) 

1.  EviDBNCB  Sufficient —•  New  Trial  Re- 
fused. 

The  verdict  in  this  case  was  without  evi- 
dence to  support  it;  and  the  court  erred  in 
overruling  the  motion  for  a  new  triaL 

(Additumal  8yUabu9  hy  Editorial  Staff.) 

2.  Adverse  Possession  (|  70*)— Euemeni»— 
Color  of  Title. 

The  return  of  appraisers,  setting  apart 
real  property  to  a  widow  as  a  year's  support, 
is  color  of  title,  so  that  where  she  held  notori- 
ously, peaceably,  and  adversely  for  seven  years 
she  acquired  a  prescriptive  title. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent.  Dig.  {(  394-114;  Dea  Dig. 
f  70.»] 

3.  Adverse  Possession  (|  84*)— EiLEicENTs— 
Good  Faith. 

Where  a  widow  held  adverse  possession 
of  land,  set  apart  to  her  by  appraisers  as  a 
year's  support,  for  seven  years,  the  fact  that 
her  husband,  who  held  under  a  quitclaim  deed, 
had  knowledge  of  an  outstanding  title  will  not 
defeat  the  widow's  prescriptive  title. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  Si  488-500;  Dec.  Dig. 
184.*] 

4.  Executors  and  Administrators  (S  193*) 
—Allowance  for  Support  —  Return  of 
Appraisers— Collateral  Attack. 

That  a  return  of  appraisers  set  apart  as 
a  year's  support  to  a  widow  an  excessive 
amount,  in  view  of  the  condition  of  the  estate 
as  to  solvency,  does  not  authorize  the  jury  to 
treat  the  return  as  void,  in  a  collateral  attack 
thereon  seven  years  after  it  was  admitted  to 
record. 

[Ed.  Note.— For  other  eases,  see  Executors 
and  Administrators,  Cent.  Dig.  §1  708-712; 
Dec  Dig.  S  193.*] 

Error  from  Superior  Court,  Clayton  Coun- 
ty; L.  S.  Roan,  Judge. 

Action  by  Mrs.  M.  L.  Jones  and  others 
against  Mrs.  L.  B.  Stewart  Judgment  for 
plaiuti£fs,  and  defendant  brings  error.  Re- 
versed. 

W.  L.  Watterson,  of  Jonesboro,  and  CL 
Dorsey  and  Jos.  W.  &  Jno.  D.  Humphries,  all 
of  Atlanta,  for  plaintiff  in  error.  J.  F.  Go- 
lightly,  of  Atlanta,  and  W.  T.  Kimsey,  of 
Jonesboro,  for  defendants  in  error. 


BECK,  J.  [1, 2]  We  are  of  the  opinion 
that  the  verdict  in  this  case  was  not  author- 
ized by  the  evidence.  The  undisputed  testi- 
mony shows  that  the  land  which  the  plain- 
tiffs in  the  court  below  recovered  under  the 
verdict  of  the  jury  was,  together  with  other 
property,  duly  set  apart  to  the  defendant, 
Mrs.  Stewart,  as  a  year's  support;  and  that 
under  the  return  of  the  appraisers  so  setting 
it  apart  she  entered  Into  possession  of  it,  and 
continued  in  possession  openly,  notoriously, 
peaceably,  and  adversely  for  a  period  of 
seven  years.  If,  because  of  a  defect  in  her 
husband's  title  to  this  property,  the  return 
of  the  appraisers,  duly  admitted  to  record, 
did  not  vest  title  in  Mrs.  Stewart,  the  return 
was  certainly  color  of  title;  and,  all  the 
other  elements  of  a  good  prescriptive  title 
having  been  shown  to  exist,  she  acquired  a 
prescriptive  title  to  the  land  after  the  lapse 
of  the  statutory  period  of  seven  years. 

[31  The  contention  that  the  possession  of 
Mrs.  Stewart's  husband,  who  had  held  the 
land  for  several  years  prior  to  his  death  un- 
der a  quitclaim  deed,  was  not  bona  fide,  on 
the  ground  that  he  had  knowledge  of  an  out- 
standing title,  and  that  this  would  operate 
to  defeat  Mrs.  Stewart's  prescriptive  title,  is 
not  sound,  in  the  absence  of  any  proof  that 
Stewart  had  communicated  to  his  wife  the 
fact  of  his  knowledge  of  the  defect  in  his  ti- 
tle, so  as  to  put  her  on  notice  that  he  was 
not  holding  the  land  in  good  faith ;  and  the 
jury  would  not  be  authorized  to  presume, 
merely  from  the  fact  of  the  marriage  rela- 
tion, that  the  husband  had  made  a  com- 
munication to  the  wife  of  facts  which  would 
tend  to  show  that  his  posssession  of  certain 
property  was  not  in  good  faith. 

[4]  Nor  will  the  fact  that  the  return  of  the 
appraisers,  setting  apart  a  year's  support, 
allowed  the  widow  as  a  year's  support  an 
amount  which  seem&i  to  be  excessive,  the  con- 
dition of  the  estate  as  to  solvency  and  in- 
solvency being  considered,  be  sufficient  to  au- 
thorize the  jury  to  treat  the  return  of  the 
appraisers  as  null  and  void,  on  the  ground 
that  it  was  fraudulent,  in  a  collateral  attack 
upon  the  return  seven  years  after  it  was 
duly  admitted  to  record. 

The  judge,  by  his  charge,  eliminated  two 
of  the  plaintiffs  as  parties  to  the  suit. 
Whether  these  two  plaintiffs  had  any  right 
or  title  to  any  part  of  the  land  in  question 
is  not  considered;  there  being  no  exception 
to  that  part  of  the  judge's  charge  which  re- 
moved them  as  parties  litigant  from  the  case. 
The  only  question  made  for  decision  under 
the  record  is  whether  or  not  Mrs.  Stewart, 
the  defendant  in  the  court  below,  had  a  pre- 
scriptive title  as  against  the  plaintiffs,  Mrs. 
Jones  and  Miss  Rosser.  As  indicated  above, 
the  court  Is  of  the  opinion  that  the  prescrip- 
tive title  of  the  defendant  in  the  court  be- 
low was  complete,  under  the  evidence  ad- 
duced on  the  trial,  and  the  jury  were  not  au- 
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thorlzed  by  the  eyldence  to  render  a  verdict 
adverse  to  her. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(139  G«.  5S) 

TOWN  OP  GRANTVILLB  v.  FIDELITY  & 
DEPOSIT  CO.  OF  MARYLAND. 

(Supreme  Court  of  Georgia.     Nov.  20,  1912.) 

(SyUahut  by  the  Court.) 

1.  Schools  and  Scuool  Districts  (t  81*)— 
Contracts— Bonds  ot  Contractobs. 

The  town  of  Grantville  entered  into  a  writ- 
ten cod  tract  with  John  F.  Grandy  &  Son  for 
the  coDfitructioa  of  a  school  building.    A  bond 
wafl  executed  by  Grandy  &  Son  as  priDcipal, 
and  the  Fidelity  &  Deposit  Company  of  Mary- 
land as  sure^,  acknowledging  themselves  bound 
to  pay  the  town  of  Grantville  a  stated   sum. 
The  bond  recited  the  contract  and  declared  that 
it,  "together  with  all  of  ita  terms,  covenants, 
conditions,    specifications,   and   stipulations,    is 
incorporated  herein  and  made  to  form  a  part 
hereof  as  fully  and   amply  to  all  intents  and 
purposes   as   if   said   contract   was    recited   at 
length  herein."    The  bond  was  conditioned  for 
the  faithful  performance  of  the  contract  on  the 
part    of    Grandy    &    Son,    ^'according    to    the 
terms,  covenants,  and  conditionfi   thereof   (ex- 
cept as  hereinafter  provided)."    It  also  recited 
a  number  of  things  which  were  declared  to  be 
"""'"—  precedent  to  the  right  of  the  own- 
/er  hereunder."     Among  them  were: 
jrety  shall  not  be  liable  under  this 
ly  one  except  the  owner;    but  it  is 
.t  the  owner,  in  estimating  his  dam- 
include  the  claims  of  mechanics  and 
^n,  arising  out  of  the  performance  of 
.ct,  and  paid  by  him,  only  when  the 
the  statutes  of  the  state  where  the 
A   to   be   performed,   are   valid   liens 
lid   property."     (2)  '"That  any  suits 
r   proceedings  in   equity,  brought  on 
to  recover  any  claim  hereunder,  must 
ted  within  six  months  after  the  first 
said  contract."    By  the  terms  of  the 
which  by  reference  was  made  a  part 
and,  Grandy  &  Son   obligated  them- 
the  town  of  Grantville,  among  other 
I  furnish  all  material  and  to  construct 
ing  at  a  stipulated  price,  payable  in 
nts,  and,  at  the  time  of  the  maturity 
St  installment,  "to  make  sworn  affida- 
:he  agreed  price  or  reasonable  value  of 
done   or  material  furnished  by  per- 
er  than  themselves  had  been  paid  for 
."  and  if  at  such  time  there  ehould  be 
any  material  or  labor  not  paid  for,  then  Grandy 
&.  Son  were  "to  produce  waivers  of  such  claims, 
signed  by  the  persons  to  whom"  due.    The  con- 
tract further  provided:    "When   this   affidavit, 
duly  sworn  to  and  subscribed,  is  produced  and 
left   with   said  architects,   said   payment  shall 
bet;ome  due,  and  not  until  then.     And  if  whUe 
any  installment  remains  unpaid  it  becomes  nec- 
essary to  apply  the  same,  or  any  part  of  it,  to 
an    established    lien    upon    said    building    and 
premises  in  favor  of  any  third  party  for  work 
done  or  materials  furnished,  such  application  is 
to  discharge  the  said  town  of  Grantville  from 
liability  to  the  said  Jno.  F.  Grandy  &  Son  for 
the  amount  so  applied,  whether  in   extinction 
of  the  Uen  or  of  the  legal  coeta  incident  there- 
to."   There  was  nowhere  in  the  contract  any 
stipulation  by  which  Grandy  &  Son  expressly 
promised    the    town    of    Grantville    that    they 
would  pay  for  material  furnished  to  them  by 
other  persons  for  the  construction  of  the  build- 
ing.    Held,  the  bond  was  neither  literally  nor 
in  substance  in  accord  with   the  provisions  of 
the  act  approved  August  12,  1910  (Acts  1910, 


p.  86),  and  a  suit  could  not  be  maintained  un- 
der that  act  in  the  name  of  the  town  of  Grant- 
ville against  the  surety  on  the  contractor's 
bond  for  the  use  of  a  materialman,  who  had 
furnished  material  to  the  contractor,  but  had 
not  been  paid. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  195,  196,  340; 
Dec  Dig.  I  8L*i 

2.  SoiiooLs  AND  School  Districts  (f  81*  )— 
Contracts— Bonds  of  Contractors. 

Considered  as  an  action  by  the  town,  bas- 
ed on  a  breach  of  the  contract,  aside  from  the 
act  of  1910,  there  was  nothing  in  t^e  bond 
which  authorized  a  recovery  solely  because  cer- 
tain materialmen  had  furnished  material  to  the 
contractor,  for  which  they  had  not  received 
payment. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  f§  195,  196,  340; 
Dec.  Dig.  §  81.*] 

3.  Pleading    (|   251*)— Amendment— Suffi- 
ciency. 

A  tendered  amendment,  which  merely  al- 
leged, in  substance,  that  in  so  far  as  the  pro- 
visions of  the  bond  were  inconsistent  with  the 
act  of  1910  they  were  contrary  to  public  policy 
and  void,  did  not  suffice  to  show  a  cause  of  ac- 
tion, alone  or  in  connection  with  the  petition, 
and  there  was  no  error  in  rejecting  such  prof- 
ered  amendment  and  in  dismissing  the  petition 
on  general  demurrer. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §1  734,  735;   Dec  Dig.  f  251.*] 

Error  from  Superior  Court,  Fulton  County; 
W.  D.  Ellis,  Judge. 

Action  by  the  Town  of  Grantville  against 
the  Fidelity  &  Deposit  Company  of  Mary- 
land. Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Dodd  &  Dodd,  of  Atlanta,  for  plaintiff  In 
error.  Leonard  Haas,  of  Atlanta,  for  defend- 
ant in  error. 

ATKINSON,  J.  Judgment  affirmed.  AU 
the  Justices  concur. 


(139  Ga.  71) 

McNAIR  et  aL  v.  BROWN  et  aL 
(Supreme  Court  of  Georgia.     Nov.  23,  1912.) 

(SyUahui  hy  the  Court.) 

1.  Abatement  and  Revival  (§  72*)— Death 
OF  Parties— Continuance  of  Action  by 
Heirs. 

Where  a  petition  for  specific  performance 
was  brought  by  a  husband  against  his  wife,  it 
being  prayed  that  the  defendant  be  required  to 
execute  and  deliver  a  deed  conveying  to  the 
plaintiff  certain  described  land  alleged  to  have 
been  formerly  conveyed  to  the  defendant  to  se- 
cure the  payment  of  a  certain  debt  due  to  the 
defendant  from  the  plaintiff,  which  debt  was 
alleged  to  have  been  fully  paid,  upon  the  death 
of  the  husband  the  children  of  the  decedent 
could  not  be  made  parties  plaintiff,  so  that  the 
suit  might  proceed  in  their  name  against  the 
widow,  although  there  was  no  administration 
and  no  debt  against  the  estate;  and  the  court 
erred  in  .this  case  in  holding  over  proper  and 
timely  objections  that  the  children  should  be 
made  parties  plaintiff  and  the  suit  proceed  in 
their  name. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival.  Cent.  Dig.  §§  377-402,  412-416: 
Dec.  Dig.  §  72.*] 


•For  otber  eases  see  same  toplo  and  secUon  NUMBER  In  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 


676 


76  S0UTHBA8TBRN  RBPOBTBB 


(Qa. 


2.  Abatement  and  Reviyai.  (|  76*)— Death 

OF    PaRTT  — ElTBOT    OF     SuisSTITUTIOW     OF 

Pabtt. 

The  error  pointed  oat  above  wa«  of  ancfa 
a  character  that  all  proceedings  in  the  case 
subsequent  thereto  were  entirely  nugatory. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Reviyai,  Gent  Dig.  {{  48&-487;  Dec  Dig. 
|7e.*] 

Error  from  Superior  Gonrt,  Jefferson  Coun- 
ty; B.  Ia  Rawllngs,  Judge. 

Action  by  A.  J.  Williams  against  Mr&  D. 
F.  Williams.  On  the  death  of  plaintiff^  Lizzie 
Brovm  and  others  were  substituted  as  plain- 
tiffs, and,  on  the  death  of  the  defendant,  S. 
M.  McNair  and  others,  executors,  were  sub- 
stituted  as  defendants.  Judgment  for  plain- 
tiffis,  and  defendants  bring  error.    Reversed. 

A.  J.  Williams  brought  a  petition  against 
his  wife,  Mrs.  D.  F.  Williams,  for  spedflc 
performance,  praying  that  she  be  required  by 
decree  to  execute  and  deliver  to  him  a  deed 
of  conveyance  to  133^^  acres  of  land.  The 
land  sued  for  was  a  part  of  a  tract  of  land, 
which,  as  appears  from  the  petition,  had  on 
January  1, 1885,  been  conveyed  by  petitioner 
to.  his  brother,  John  B.  Williams,  to  secure 
the  payment  of  the  sum  of  $2,725,  borrowed 
by  petitioner  from  the  grantee  in  that  deed. 
By  payments  the  debt  was  reduced  to  $1,376. 
It  is  alleged  that,  to  pay  off  this  balance  due 
said  John  B.  Williams,  petitioner  procured 
other  persons.  Rivers  and  McNair,  to  ad- 
vance the  necessary  amount  to  John  B.  Wil- 
liams; and,  to  secure  Rivers  and  McNair  in 
the  payment  of  the  debt  to  them,  John  B. 
Williams  on  January  29,  1894,  conveyed  to 
them  200  acres  of  the  land  embraced  in  the 
deed  from  petitioner  to  John  B.  Williams, 
and  for  the  same  purpose  petitioner  also  con- 
veyed said  200  acres  to  Rivers  and  McNair. 
Rivers  and  McNair  sold  off  or  retained  66^ 
acres  of  the  200-acre  tract,  thereby  reducing 
the  debt  of  petitioner  to  them  to  $850.  He 
alleges  that  this  $8b0  was  paid  by  the  de- 
fendant, his  wife,  to  Rivers  and  McNair  '*for 
his  use  and  benefit,  and  as  a  loan  by  defend- 
ant to  him,  and  that,  instead  of  having  Riv- 
ers and  McNair  convey  said  133^  acres  of 
land  to  him  directly,  for  the  sake  of  con- 
venience and  to  better  secure  said  defendant 
said  conveyance  was  made  directly  to  her." 
This  last  conveyance  embraced  the  land  sued 
for.  Various  lots  of  land  have  been  sold  off 
from  the  tract  conveyed  by  Rivers  and  Mc- 
Nair to  the  defendant  for  sums  which  in  the 
aggregate  amount  to  more  than  the  principal 
and  interest  of  the  indebtedness  of  petitioner 
to  defendant  Petitioner  has  at  all  times 
been  in  possession  of  the  land  sued  for;  and 
he  prays  as  stated  above.  Pending  this  suit 
the  petitioner  died,  and  Lizzie  Brown  and 
seven  others,  alleging  that  they  were  all  of 
the  children  of  A.  J.  Williams,  moved  that 
they  be  made  parties  plaintiff,  as  they  and 
the  widow  were  the  sole  heirs  of  A.  J.  Wil- 
liams, and  there  was  no  administration  and 


no  debt  against  the  estate.  The  widow  re- 
sisted this  motion,  insisting  that  an  adminis- 
trator of  the  estate  of  A.  J.  Williams  was 
the  only  proper  person  to  be  made  a  party 
plaintiff,  and  that  she  was  an  heir  of  her 
husband,  and,  being  in  possession  of  the  land* 
could  not  be  sued  by  the  other  heirs  for  its 
recovery;  that,  if  the  land  belonged  to  the 
estate  of  the  deceased  plaintiff,  then  his 
widow  would  be  entitled  to  dower  In  the 
same,  or  to  a  child's  part;  and  that  she  was 
entitied  to  a  year's  support  from  the  estate 
of  her  husband,  and  a  recovery  of  the  land 
by  the  children  as  heirs  at  law  would  defeat 
her  year's  support,  so  far  as  this  land  is  con- 
cerned, whereas,  if  an  administrator  should 
recover  it,  he  could  be  compelled  to  use  it  to 
pay  her  year's  support  These  objections 
were  stricken  on  motion,  and  exceptions  pen- 
dente lite  were  filed.  The  defendant  died, 
and  her  executors  were  made  parties.  A 
trial  of  the  case  resulted  in  a  verdict  for 
the  plaintiffs,  and  a  motion  for  a  new  trial 
was  overruled.  The  defendants  excepted,  as- 
signing error  upon  both  of  the  rulings  Just 
stated. 

R.  N.  Hardeman,  of  Louisville,  and  Llttie 
&  Powell,  of  Atlanta,  for  plaintiffs  in  error. 
Hines  &  Jordan,  of  Atlanta,  and  B.  L.  Gam> 
ble,  of  Louisville,  for  defendants  in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
[1, 2]  We  are  of  the  opinion  that  tlie  court 
erred  in  striking  the  objections  filed  by  the 
defendant  to  the  granting  of  an  order  mak- 
ing the  children  of  A.  J.  Williams  parties 
plaintiff.  Even  If  all  of  the  heirs  except  one 
could  maintain  a  suit  of  this  character 
against  that  one  who  was  in  possession  of  the 
property  sued  for^  there  Is  sound  reason  for 
holding  that  such  suit  could  not  be  maintain- 
ed when  the  one  in  possession  Is  only  a  co- 
heir with  the  plaintiffs,  but  is  an  heir  bar- 
ing peculiar  rights  and  interests  in  the  prop- 
erty which  are  not  shared  by  the  other  heirs 
who  brought  the  suit  These  peculiar  rights 
and  interests  are  such  that  the  defendant  in 
this  case  cannot  effectually  assert  them  In 
the  present  proceeding  as  under  the  law  she 
should  have  an  opportunity  of  doing.  On  the 
face  of  the  written  conveyances  as  shown  by 
the  petition  the  title  to  this  property  is  in 
the  widow,  and  she  is  In  possession  of«it 
Should  she  under  these  circumstances,  in 
case  she  desires  to  hare  a  year's  support  set 
apart  to  her  or  to  claim  to  have  a  one-fifth 
interest  in  this  property,  as  she  might  do 
under  the  statute  if  the  land  belongs  to  the 
estate  of  her  husband,  be  compelled  to  plead 
that  the  land  is  hers,  and  at  the  same  time 
to  plead  that  it  is  her  husband's  and  pray 
that  title  to  a  child's  part  or  a  one-fifth  in- 
terest be  decreed  to  be  in  her?  Or  should 
she  be  compelled  to  deny  the  titie  of  her 
husband  to  this  land,  and  at  the  same  time, 
if  she  wishes  to  have  dower  assigned  her. 


^Vw  othar  mms  mo  mom  topic  and  Mcaoa  NUIiBBB  la  D«ou  Dig.  A  Am.  Dig.  Kay-No.  Sorioa  4  Rop'r  Indoxoo 


Oa.) 


STATS  T.  WESTERN  ifc  A.  R.  00. 


577 


pray  that  oommissloiiera  be  appointed  for  ad- 
measurement of  dower?  Or  it  may  be,  this 
question  depending  upon  the  estate  left  by 
her  deceased  husband,  that  she  would  be  en- 
titled to  have  this  land  or  a  part  thereof 
set  apart  to  her  as  a  year's  support;  and 
the  amount  of  the  year's  support  which  she 
should  be  allowed  and  from  what  property 
it  should  be  taken,  if  lands  are  set  apart, 
cannot  be  determined  in  this  suit,  because, 
if  the  widow  wishes  to  make  application  for 
a  year's  support,  she  would  be  entitled  to 
have  appraisers  appointed  who  would  set  it 
aside,  and  to  have  the  ordinary  of  the  county 
to  pass  upon  the  appraisement.  While  the 
year's  suiH;>ort  allowable  to  a  widow  is  not, 
in  the  usual  meaning  of  the  term,  a  debt  of 
the  estate,  it  la  in  the  nature  of  an  incnm- 
trance  on  the  estate,  and  the  widow  should 
not  be  forced  to  elect  to  take  dower,  or  have 
her  claim  of  year's  support  passed  upon  by 
the  proper  authorities,  until  it  is  decided 
whether  this  land  is  a  part  of  the  estate  of 
her  deceased  husband  or  not 

Judgment  reversed.    AH  the  Justices  con- 
cur. 


(188  GkL  ns) 

STATE  V.  WESTERN  &  A  R.  CO. 
(Supreme  Court  of  Georgia.     Nov.  15,  1912.) 

fSyUahuM  hy  the  Court.) 

1.  RaHAOADS     (I     138^)~IJBASS— CONSTBUO- 
TIOW. 

The  terms  of  the  act  authorizing  the  lease 
of  the  Western  &  Atlantic  Railroad  (Acts 
1889,  p.  S62),  and  of  the  leaae  made  in  pursu- 
ance thereof,  are  sufficiently  broad  to  provide 
for  charges  to  be  made  for  hiterstate  ship- 
ments over  that  line,  which  lies  partlv  in 
Georgia  and  partly  in  Tennessee,  as  well  as 
for  the  regulation  of  intrastate  traffic  within 
the  limits  of  Georgia. 

(Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  it  407-409,  417-422;  Dec  Dig.  I 
133.»] 

2.  COlOiEBCB    (I  61*)-^UBJEOIB  OF  RSGULA- 

tion«-Fbeioht  Rates. 

The  state  of  Georaia  cannot,  as  an  exer- 
cise of  its  govemmentaf  power,  prescribe  rates 
of  freight  for  interstate  shipments  by  the 
Western  &  Atlantic  Railroad  Company.  In 
view  of  the  act  of  Congress  to  regulate  inter- 
state commerce  (Act  Feb.  4,  1887,  c  104,  24 
Stat  879  [TJ.  S.  Comp.  St  1901,  p.  8154]).  and 
its  amendment  (Act  June  29.  1906,  c  3591,  34 
Stat  584  [U.  S.  Comp.  St  Supp.  1911,  p. 
1284]),  the  liegislature  can  neither  do  this 
directly  nor  through  the  State  Railroad  Com- 
mission. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  f§  81--84,  89;    Dec.  Dig.  i  61.*] 

8.   COMMEBOE   (I   61*)~SUBJECT8  OF  REGULA- 
TION—FBBIGHT  Rates. 

An  agreement  by  a  company  leasing  the 
Western  &,  Atlantic  Railroad  cannot  confer  on 
the  State  Railroad  Commission  governmental 
power  to  regulate  interstate  freight  rates  which 
It  does  not  possess  as  an  agency  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  §§  81-84.  89;   Dec.  Dig.  i  61.  •] 


4,  CoiOfBBCB  (I  61*)— Subjects  qv  Rbgula- 
TioN— Kbeioht  Rates. 

The  state,  as  the  owner  of  the  Western  & 
Atlantic  Railroad,  leased  it  for  a  term  of  years 
to  a  company.  There  was  a  provision  in  the 
act  authorizing  the  lease,  which  was  also  in- 
corporated by  reference  in  the  lease  itself,  to 
the  effect  that  the  company  taking  the  lease 
should  "be  subject  to  and  required  to  obey  all 
just  and  reasonable  rules,  orders,  schedules 
of  freight  and  tariffs  as  may  be  prescribed  bj 
the  laws  of  this  state  and  the  Railroad  Com- 
mission of  this  state,  and  said  lease  company 
shall  charee  no  greater  rate  per  ton  per  mile 
on  through  freight  on  said  railroad  Uian  the 
local  rate  allowed  and  fixed  on  similar  freights 
by  the  Railroad  Commission  for  said  railroad." 
Held  that,  so  far  as  concerns  the  making  of 
interstate  rates,  this  act  and  agreement  are 
in  conflict  with  the  interstate  commerce  act 
(Act  Feb.  4,  1887,  c.  104,  24  Stat  379  [U.  a 
Comp.  St  1901,  p.  3154]),  as  amended  (Act 
June  29,  1906,  c  3591,  34  Stat  584  [U.  S. 
Comp.  St  Supp.  1911,  p.  1284]),  which  was 
enacted  by  Congress  in  pursuance  of  its  con- 
stitutional power,  and  to  that  extent  are  In- 
operative. 

[EkL  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  ||  Sl-^  89;   Dec  Dig.  |  61.*] 

5.  ColflCEBGB    (i  61*)--SUBJBGTa   OF  RBQULA- 

TioN— Fbbiqht  Rates. 

So  far  as  they  deal  with  interstate  freight 
rates,  the  terips  of  the  lease  act  and  of  the 
lease  cannot  be  enforced  either  by  injunction 
to  prevent  the  use  of  a  rate  or  dasaification 
filed  and  established  in  accordance  with  the 
act  of  Congress  to  regulate  interstate  com- 
merce (Act  Feb.  4,  1887,  c  104,  24  Stat  379 
[U.  S.  Comp.  St  1901,  p.  3154]),  as  amended 
(Act  June  29,  1906,  c  3591,  34  Stat.  584  [U. 

5.  Comp.  St  Supp.  1911,  p.  1284]),  or  by 
decree  for  specific  performance  to  compel  the 
railroad  company  to  charge  "no  greater  rate 
per  ton  per  mile  on  through  freight  on  that 
road  than  the  local  rate  allowed  and  fixed  on 
similar  freights  by  the  (State)  Railroad  Com- 
mission for  said  railroad,**  or  to  file  new 
schedules  and  take  proceedings  before  the  In- 
terstate Commerce  Conunisslon  in  respect  to 
interstate  rates,  so  as  to  make  them  conform 
to  classifications  and  rates  fixed  by  the  State 
Railroad  Commission. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  H  81-84,  89;  Dec  Dig.  f  61.*] 

Error  from  Superior  Court  Fulton  Coun- 
ty:   J.  L.  Pendleton,  Judge. 

Action  by  the  State  against  the  Western  & 
Atlantic  Railroad  Company.  Judgment  for 
defendant  and  plaintiff  brings  error.  Af- 
firmed. 

.  By  the  act  of  1889  (Acts  1889,  p.  362),  the 
C^vernor  was  authorized  to  lease  the  West- 
em  &  Atlantic  Railroad,  which  belongs  to 
the  state,  and  extends  from  Atlanta,  Ga.,  to 
Chattanooga,  Tenn.  The  ninth  section  of  the 
act  contains  the  following  provision:  "Said 
lease  comtKuiy  shall  be  subject  to,  and  re- 
quired to  observe  and  obey  all  just  and  rea- 
sonable rules,  orders,  schedules  of  freight 
and  passenger  tariffs  as  may  be  prescribed 
by  the  laws  of  this  state  and  the  Railroad 
Commission  of  this  state,  and  said  lease  com- 
pany shall  charge  no  greater  rate  per  ton  per 
mile  on  through  freight  on  said  railroad  than 
the  local  rate  allowed  and  fixed  on  similar 
freights  by  the  Railroad  Commission  for  said 
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railroad;  and  said  company  shall  not  discrim- 
inate against  any  railroad  company  or  per- 
sons or  parties  or  places  having  business  con- 
nections or  relations  with  said  Western  &  At- 
lantic Railroad,  but  all  schedules  of  freight 
and  passenger  tariffs  shall  be  so  arranged 
so  as  to  give  all  connecting  roads  and  all 
places  and  persons  having  business  relations 
with  said  road  a  fair  and  equal  chance,  do- 
ing equal  Justice  between  them  in  everything 
connected  with  the  management  of  said  road; 
and  that  said  lease  company  shall  have  the 
exemptions,  privileges,  Immunities,  rights 
and  guarantees,  and  shall  be  subject  to  the 
same  laws,  liabilities,  disabilities  and  public 
burdens  on  other  railroad  companies  in  this 
state  and  no  more,  In  all  cases  where  this  act 
is  silent  and  has  made  no  provision  on  this 
subject"  It  was  declared  that  the  lessee, 
upon  the  execution  of  the  contract  of  lease, 
should  therefore  become  a  body  politic  and 
corporate  under  the  laws  of  this  state,  under 
the  name  of  the  Western  &  Atlantic  Railroad 
Company.  The  Nashville,  Chattanooga  &  St. 
Louis  Railway  became  the  lessee.  In  the 
contract  of  lease  it  was  stipulated  and 
agreed  that  the  lease  was  made  under  and 
subject  to  all  of  the  provisions  of  the  act 
of  the  General  Assembly,  and  that  both  par- 
ties thereto  should  be  bound  in  every  partic- 
ular by  the  provisions  of  such  act 

In  November,  1911,  the  state  filed  its  equi- 
table petition,  alleging  among  other  things  as 
follows:  On  October  15,  1902,  the  Railroad 
Commission  of  Georgia  divided  the  railroads 
of  this  state  into  freight  tariff  classes,  and 
under  this  ciassiflcatlon  the  Western  &  At- 
lantic Railroad  Company  was  put  in  class  1, 
now  class  A,  which  allowed  and  fixed  for 
said  road,  and  authorized  it  to  charge  the 
rates  of  the  Georgia  Standard  Tariff  without 
percentage.  By  doing  this,  the  Railroad 
Commission  prescribed  a  schedule  of  freight 
tariffs  for  that  railroad,  and  such  tariffs 
were  Just  and  reasonable,  and  it  became  the 
duty  of  the  company  to  observe  and  obey  the 
schedule  of  the  freight  tariffs  so  fixed.  But 
the  company  has  failed  and  refused  to  ob- 
serve and  charge  the  freight  rates  thus  fix- 
ed on  interstate  shipments  of  freight  on  and 
over  that  road,  but  charges  on  such  ship- 
ments the  rates  fixed  by  the  Southern  Class- 
ification, which  rates  are  different,  higher, 
and  greater  than  the  rates  fixed  by  the 
Georgia  Standard  Tariff  and  the  Georgia 
Classification.  The  company  has  for  a  long 
time  been  charging  on  such  shipments  of 
freight  the  rates  fixed  by  the  Southern  Class- 
ification, and  declares  its  purpose  to  continue 
to  do  so.  It  charges  greater  rates  per  ton 
per  mile  on  through  freight  on  said  railroad 
than  the  local  rates  allowed  and  fixed  on 
similar  freights  by  the  Railroad  Commission 
of  Georgia  for  such  railroad.  This  results 
from  the  application  of  the  Southern  Class- 
ification to  through  freights.  Illustrative  in- 
stances are  given  of  the  difference  In  nates 


between  Atlanta  and  Chattanooga.  The 
Governor  made  a  formal  request  and  demand 
on  the  lessee  to  put  into  effect  rates  not  high- 
er than  the  Georgia  Standard  Tariff  rates 
for  all  freight  passing  over  said  railroad,  but 
this  was  declined.  Thereupon  the  Governor 
directed  the  Attorney  General  and  the  spe- 
cial attorney  of  the  State  Railroad  Commis- 
sion to  take  the  necessary  legal  procedure. 
Injunction  was  prayed  to  restrain  the  defend- 
ant from  cfharging  greater  rates  than  those 
of  the  Georgia  Standard  Tariff  and  Class- 
ification for  freight  moving  on  and  over  that 
railroad,  and  to  restrain  the  defendant  from 
charging  greater  rates  per  ton  per  mile  on 
through  freight  than  the  local  rates  on  sim- 
ilar freight  fixed  and  allowed  by  the  Rail- 
road Commission  of  this  state  for  that  rail- 
road. It  was  also  prayed  that  the  defendant 
be  compelled  by  the  decree  to  specifically  per- 
form the  provisions  of  the  lease  act  and 
lease  contract  "by  api^ying  said  Georgia 
Standard  Tariff  and  Classification  to  ship- 
ments of  freight  on  and  over  said  railroads, 
by  charging  to  Interstate  shippers  the  Just 
and  reasonable  freight  tariffs  fixed  by  the 
Railroad  Commission  of  Georgia  for  said 
road,  by  charging  no  greater  rates  per  ton 
per  mile  on  through  freight  on  said  road 
than  the  local  rates  on'  similar  freights  fixeC 
by  the  Railroad  Commission  for  said  road, 
and  by  filing  with  the  Interstate  Commis- 
sion a  tariff  of  fr^ht  rates  in  comi^lance 
with  the  provisions  of  said  lease  act  and 
said  lease  contract."  There  was  also  a  pray- 
er for  general  relief. 

The  court  sustained  a  general  deomrrer 
to  the  petition  and  dismissed  it  Whereupon 
the  plaintiff  excepted. 

ThoB.  S.  Felder,  Atty.  Gen.,  and  Jas.  K. 
Hlnes,  of  Atlanta,  for  the  State.  Claude 
Walker  and  Tye,  Peeplee  &  Jordan,  of  Atlan- 
ta, for  defendant  in  error. 

LUMPKIN,  J.  The  state  sought  to  obtain 
an  injunction  and  a  decree  for  specific  per- 
formance against  the  Western  &  Atlantic 
Railroad  Company,  the  lessee  of  the  railroad 
belonging  to  the  state.  The  petition  was  dis- 
missed on  demurrer. 

There  was  no  controversy  as  to  intrastate 
shipments.  The  whole  difference  arose  In 
regard  to  Interstate  shipments.  As  to  such 
freights,  the  defendant  company  is  alleged  to 
be  employing  the  Southern  Classification,  the 
rates  of  which  are  higher  than  the  rates  fix- 
ed by  the  State  Railroad  Commission  in  the 
Georgia  Classification.  The  demurrer  con- 
tains numerous  grounds,  but  they  may  be 
grouped  about  three  leading  questions:  (1) 
Under  the  proper  construction  of  the  lease 
act  and  contract,  do  the  provisions  in  regard 
to  the  tariffs  and  classifications  of  the  State 
Railroad  Commission  apply  to  Interstate 
freight  as  well  as  Intrastate  freight?  (2)  If 
so,  are  such  provisions,  so  far  as  they  affect 
Interstate  freight,  valid,  or  are  they  in  con- 
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fllct  with  the  Acts  of  Congress  enacted  under 
authority  of  the  interstate  commerce  clause 
of  the  Constitution  of  the  United  States?  (3) 
Under  the  facts  of  the  case,  and  in  view  of 
the  lease  act  and  contract  and  of  the  fed- 
eral law,  can  a  decree  be  framed  and  en- 
tered for  injunction  and  specific  performance 
as  prayed  in  the  petition? 

[1]  1.  The  lease  of  the  Western  &  Atlantic 
Railroad,  which  belongs  to  the  state,  was  au- 
thorized by  the  act  of  November  12,  1889 
(Acts  1889,  p.  362).  By  its  terms  the  lessee 
became  a  body  politic  and  corporate  under 
the  laws  of  this  state  under  the  name  of  the 
Western  &  Atlantic  Railroad  Company.  By 
the  ninth  section  of  the  act  it  was  declared 
that:  'The  lease  company  shall  be  subject 
to,  and  required  to  observe  and  obey  aU  just 
and  reasonable  rules,  orders,  schedules  of 
freight  and  passenger  tariffs  as  may  be  pre- 
scribed by  the  laws  of  this  state  and  the 
Railroad  Commission  of  this  state;  and  said 
lease  company  shall  charge  no  greater  rate 
per  ton  per  mile  on  through  freight  on  said 
railroad  than  the  local  rate  allowed  and  fix- 
ed on  similar  freights  by  the  Railroad  Com- 
mission for  said  railroad." 

It  is  contended  on  behalf  of  the  defendant 
that  this  provision  in  the  act  of  the  Legis- 
lature, which  was  also  incorporated  by  ref- 
erence in  the  lease,  applied  only  to  intra- 
state freight  rates.  Possibly  there  might  be 
ground  for  contending  that,  as  laws  do  not 
generally  apply  to  the  state  unless  so  express- 
ed or  evidently  intended,  and  as  the  state 
was  the  owner  of  the  railroad,  the  declara- 
tion that  the  lease  company  should  be  sub- 
ject to  the  rules  and  regulations  of  the  State 
Railroad  Commission  was  inserted  to  avoid 
any  possible  claim  that  the  lessee  was  cloth- 
ed with  the  exemption  of  the  state.  But  the 
act  did  not  stop  there.  It  further  declared 
that  the  leasing  company  should  charge  no 
greater  rate  per  ton  per  mile  on  "through 
freight"  on  said  railroad  than  the  local  rate 
allowed  and  fixed  on  similar  freights  by  the 
Railroad  Commission  for  such  railroad.  In 
connecti(m  with  the  discussion  of  joint  rates, 
**through  freight,"  as  that  expression  is  ordi- 
narily employed,  has  been  said  to  be  that 
which  comes  to  a  railroad  from  some  other 
railroad,  or. which  starts  at  some  point  on 
one  line,  but  in  order  to  reach  its  destina- 
tion is  delivered  to  a  connecting  carrier. 
Hill  V.  Wadley  Southern  Ry.  Co.,  128  6a. 
705,  57  S.  E.  795;  38  Cyc.  302.  It  was  ar- 
gued by  counsel  for  the  state  that  this  def- 
inition was  not  exhaustive,  and  that  "through 
freight"  might  include  freight  carried  from 
one  terminus  to  another  terminus  of  a  rail- 
road. Without  dealing  with  the  meaning  of 
"through  freight"  generally,  as  intrastate 
freight  rates  are  entirely  within  the  juris- 
diction of  the  State  Railroad  Commission, 
whether  the  freight  passes  over  one  railroad 
or  two,  the  act  and  agreement  as  to  charging 
no  greater  rate  tier  ton  per  mile  on  through 


freight  than  the  local  rate  allowed  by  the 
Commission  would  have  been  entirely  use- 
less and  mere  surplusage,  if  applied  to  in- 
trastate shipments  alone.  Apparently,  from 
the  terms  of  the  act,  it  was  intended  to  cov- 
er something  beyond  what  was  already  the 
law  as  to  the  fixing  of  intrastate  rates  by 
the  Commission.  The  expression  "through 
freight  on  said  railroad"  was  broad  enough 
to  cover  at  least  through  freight  passing  over 
the  entire  railroad.  We  think  it  is  manifest 
that,  in  addition  to  the  regulation  of  intra- 
state freight  rates,  the  terms  of  this  act  and 
lease  contract  also  extended  to  interstate 
rates  on  that  railroad.  The  state  so  con- 
tends, and  the  relief  sought  is  on  that  basis. 

[2]  2.  Is  that  part  of  the  lease  act  and  con- 
tract relative  to  the  regulation  of  schedules 
and  tariffs  for  interstate  shipments  by  the 
State  Railroad  Commission,  and  the  charg- 
ing of  no  more  per  ton  per  mile  for  such 
freights  than  should  be  allowed  by  the  Rail- 
road Commission  as  to  local  freights  on  that 
railroad,  valid  and  enforceable,  in  view  of 
the  interstate  commerce  clause  of  the  Con- 
stitution of  the  United  States  and  the  acts 
of  Congress  passed  in  pursuance  thereof?  If 
the  rates  declared  by  the  Railroad  Commis- 
sion of  the  state  are  binding  upon  the  de- 
fendant company  as  to  interstate  freights,  it 
must  be  for  one  of  two  reasons:  Either  that 
such  regulations  are  binding  as  being  valid 
governmental  acts,  exercised  through  tbe 
Railroad  Commission,  or  because,  not  being 
binding  as  such,  they  became  binding  by  be- 
ing incorporated  by  reference  in  the  lease 
contract,  and  remain  of  force  as  a  provision 
of  such  contract 

Neither  the  Legislature  of  this  state  nor 
the  Railroad  Commission  created  by  it  can 
make  laws  or  rules  fixing  freight  rates  in 
Tennessee  any  more  than  the  Legislature  of 
Tennesee  can  fix  freight  rates  in  Georgia. 
Nor  have  they  the  power  to  fix  freight  rates 
for  interstate  shipments,  certainly  not  where 
the  subject  has  been  spedflcally  dealt  with 
by  Congress,  under  its  constitutional  powers. 
As  to  the  subject  of  commerce,  the  decisions 
of  the  Supreme  Court  of  the  United  States 
are  divisible  into  three  classes:  (1)  Those 
in  which  certain  powers  of  the  states  were 
held  to  be  exclusive;  (2)  those  in  which  it 
was  held  that  the  states  might  act  in  cer- 
tain matters  in  the  absence  of  legislation  by 
Congress ;  and  (3)  those  in  which  it  was  held 
that  in  certain  respects  the  power  of  Con- 
gress was  exclusive,  and  the  states  could  not 
interfere  at  all.  Covington,  eta.  Bridge  Co. 
V.  Kentucky,  154  U.  S.  204,  209,  14  Sup.  Ct. 
1087,  38  L.  Ed.  962. 

In  1876  the  Supreme  Court  of  the  United 
States  decided  a  series  of  cases  touching  the 
power  of  regulation  by  a  state.  In  one  of 
them  it  was  held  that  a  statute  of  Wisconsin, 
enacted  in  1874  to  provide  for  a  maximum 
charge  to  be  made  by  railroad  companies 
in  that  state,  was  confined  to  state  com- 
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merce  or  such  interstate  commerce  as  direct- 
ly affected  the  people  of  the  state,  and  that, 
until  Congress  acted  in  relation  to  the  mat- 
ter, the  law  was  yalid,  though  it  indirectly 
affected  those  hejond  the  state.  Peik  v. 
Chicago,  etc.,  Ry.  Co.,  94  U.  S.  164,  178,  24 
L.  Ed.  97;  Munn  v.  Illinois,  94  U.  S.  113, 
24  L.  Ed.  77;  Chicago,  etc.,  H.  Co.  v.  Iowa, 
94  U.  S.  155,  24  L.  Ed.  94.  At  that  time  Con- 
gress had  not  established  the  Interstate  Com- 
merce Commission  or  enacted  laws  tor  the 
regulation  of  rates  for  the  transportation  of 
interstate  freights.  In  1886  was  decided  the 
case  of  Wabasli,  etc.,  Ry.  Co.  v.  Illinois,  118 
U.  S.  657,  675,  7  Sup.  Ct  4,  12  (30  L.  Ed. 
244).  In  the  decision  the  cases  above  cited 
were  considered,  and  the  meaning  of  and 
limitation  upon  what  was  there  said  was 
discussed.  In  the  opinion,  Mr.  Justice  Mil- 
ler said:  "We  must  therefore  hold  that  it 
is  not,  and  never  has  been,  the  deliberate 
opinion  of  a  majority  of  this  court  that  a 
statute,  which  attempts  to  regulate  the  fares 
and  charges  by  railroad  companies  within  its 
limits  for  a  transportation  which  constitutes 
a  part  of  commerce  among  the  states,  is  a 
valid  law."  The  Chief  Justice  and  two  as- 
sociate justices  dissented. 

Without  discuslng  the  views  of  the  major- 
ity of  the  court  or  those  of  the  dissenting 
justices  in  the  Wabash  Case  as  the  law  then 
stood,  there  can  be  no  doubt  whatever  that, 
when  Congress  enacted  laws  dealing  specific- 
ally with  the  matter  of  establishing  and 
changing  interstate  rates,  the  state  could 
not  enact  statutes  dealing  with  the  same 
subject  and  undertaking  to  regulate  such 
rates,  nor  could  it  accomplish  the  same  result 
through  rules  of  the  State  Railroad  Com- 
mission. And  previous  legislative  action  on 
the  subject  would  yield  to  conflicting  action 
by  (Congress  within  its  constitutional  power. 
In  Southern  Ry.  Co.  v.  Reid,.222  IT.  S.  424, 
32  Sup.  C^  140,  56  L.  Ed.  257  (decided  in 
1911)  the  following  appears  in  the  syllabus, 
and  is  supported  by  the  opinion:  "By  the 
specific  provisions  of  the  act  to  regulate  com- 
merce, as  amended,  Congress  has  taken  con- 
trol of  rate  making  and  charging  for  In- 
terstate shipments,  and  in  that  respect  such 
provisions  supersede  state  statutes  on  the 
same  subject.**  See,  also,  Gulf,  CV>lorado, 
etc.,  Ry.  V.  Hefley,  158  U.  S.  98,  15  Sup.  Ct. 
802,  89  L.  Ed.  910;  Texas  &  Pacific  Ry.  Co. 
V.  Abilene  Cotton  Oil  Co.,  204  U.  S.  426,  27 
Sup.  Ct.  360,  51  L.  Ed.  553,  9  Ann.  Cas.  1075; 
Hall  V.  De  Cuir,  96  U.  S.  485,  24  L.  Ed.  547. 

Counsel  for  the  state  cited  and  relied  on 
Railroad  Co.  ▼.  Maryland,  88  U.  S.  (21  Wall.) 
456,  22  L.  Ed.  678.  There  a  statute  of  Mary- 
land granted  to  the  Baltimore  &  Ohio  Rail- 
road Company  the  right  to  build  a  branch 
road  from  Baltimore  to  Washington  City. 
It  provided  that  the  company  should  pay 
to  the  treasurer  for  the  use  of  the  state 
one-fifth  of  the  whole  amount  which  might 
be  received  for  the  transportation  of  pas- 


sengers on  such  road.  Another  clause  stated 
that  the  company  might  charge  for  convey- 
ing each  passenger  the  whole  distance  from 
Baltimore  to  Washington  the  sum  of  $2.50. 
For  a  time  the  company  charged  $1.60  each 
for  such  passengers  and  paid  one-fifth  there- 
of to  the  state.  It  then  refused  to  pay  fur- 
ther, and  the  state  sued  for  the  amount 
claimed  to  be  due.  A  recovery  was  had  and 
afllrmed.  The  real  question  was  as  to  the 
validity  of  the  agreement  to  pay  one-fifth 
of  the  receipts  from  transportation  of  pas- 
sengers. The  Supreme  Ck>urt  of  the  United 
States  held  that  such  agreement  was  not  in 
violation  of  the  Constitution  of  the  United 
States.  The  matter  of  the  charge  for  pas- 
sage from  Baltimore  to  Washingrton  was  not 
the  real  question,  and,  while  some  of  the 
language  was  broad,  it  did  not  amount  to  an 
express  ruling  on  that  point  Besides,  that 
decision  was  rendered  in  1874,  t>efore  Con- 
gress had  enacted  the  interstate  commerce 
law.  It  was  considered  in  Northern  Securi- 
ties Co.  V.  United  States,  193  U.  S.  197,  24 
Sup.  Ct  436,  48  L.  Ed.  679.  On  page  347 
of  193  U.  S.,  on  page  461  of  24  Sup.  Ct  (48 
L.  Ed.  679),  Mr.  Justice  Harlan,  delivering 
the  opinion  of  the  majority  of  the  court,  said : 
''The  court  there  recognized  the  principle 
that  a  state  has  plenary  powers  'over  its 
own  territory,  its  blgfaways,  its  franchises* 
and  its  corporations,'  and  observed  that  *we 
are  bound  to  sustain  the  constitutional  pow- 
ers and  prerogatives  of  the  states,  as  well 
as  those  of  the  United  States,  whenever  they 
are  brought  before  us  for  adjudication,  no 
matter  what  may  be  the  consequences.'  Of 
course  every  state  has,  in  a  general  sense* 
plenary  power  over  its  corporations.  But 
is  it  conceivable  that  a  state,  when  exerting 
power  over  a  corporation  of  its  creation,  may 
prevent  or  embarrass  the  exercise  by  Con- 
gress of  any  power  with  which  It  is  invested 
by  the  Constitution?  In  the  case  just  re- 
ferred to  the  court  does  not  say,  and  it  is 
not  to  be  supposed  that  it  will  ever  say, 
that  any  power  exists  in  a  state  to  prevent 
the  enforcement  of  a  lawful  enactment  ot 
CJongress,  or  to  invest  any  of  its  corpora- 
tions, in  whatever  business  engaged,  with 
authority  to  disregard  such  enactment  or  de> 
feat  its  legitimate  operation.  On  the  con- 
trary, the  court  has  steadily  held  to  the 
doctrine,  vital  to  the  United  States  as  well 
as  to  the  states,  that  a  state  enactment,  even 
if  passed  in  the  exercise  of  its  acknowledged 
powers,  must  yield,  in  case  of  conflict,  to  the 
supremacy  of  the  Constitution  of  the  United 
States  and  the  acts  of  Congress  enacted  in 
pursuance  of  its  provisions."  And  see  ref- 
erences to  the  same  case  (on  page  378  of  193 
U.  S.,  on  page  478  of  24  Sup.  Ct  [48  L.  Ed. 
679])  by  Mr.  Justice  White  in  the  dissenting 
opinion. 

An  examination  of  the  act  of  Congress  to 
regulate  interstate  commerce,  as  amended, 
will  show  that  it  deals  with  the  method  of 
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establlsliiiig  Interstate  rates,  requires  publi- 
cation of  them,  provides  the  method  of  chang- 
ing them,  and  prohibits  any  carrier  from 
charging,  demanding,  or  receiving  a  greater 
or  less  compensation  than,  or  one  different 
from,  those  specitied  in  the  tariff  in  effect  at 
the  time.  It  makes  provision  for  complaints, 
or  for  the  commission  to  act  on  its  own 
initiative  for  a  hearing,  and  the  determina- 
tion of  what  shall  be  Just  and  reasonable 
rates  or  charges  to  be  thereafter  observed  as 
maTlmnm  charges,  and  what  regulation  or 
practice  in  respect  to  such  transportation  is 
Just,  fair,  and  reasonable  to  be  thereafter 
followed,  and  for  the  suspension  of  the  oper- 
ation of  any  schedule,  in  order  to  allow 
time  for  hearing  and  consideration.  A  vio- 
lation of  the  act  is  made  penaL  Drinker, 
Interstate  Ck>mmerce  Act  (Supplement)  1.  It 
will  thus  be  seen,  both  from  the  legislation 
Itself  and  from  its  construction  by  the  Su- 
preme Court  of  the  United  States,  that  the 
act  of  Congress  of  1887  (Act  Feb.  4,  1887,  c. 
104,  24  Stat  379  [U.  S.  Comp.  St  1901,  p. 
8154]),  as  amended  (Act  June  29,  1906,  c. 
8591,  34  Stat  684  [U.  S.  Ck)mp.  St  Supp. 
1911,  p.  1284]),  covers  the  subject  of  estab- 
lishing, changing,  and  regulating  charges  for 
interstate  freights.  This  being  so,  under  the 
repeated  rulings  of  that  high  court,  the  state 
has  no  power  to  regulate  such  interstate  rates 
either  through  the  Legislature  or  through  the 
State  Railroad  Commission,  and  previous 
legislation  by  the  state  must  yield  to  that 
on  the  same  precise  subject  by  Congress. 

£3]  3.  Sovereignty  is  an  attribute  inherent 
in  a  state  government  If  a  state  as  sover- 
eign has  not  the  power  to  regulate  rates  of 
freight  in  interstate  commerce,  a  corporation 
created  by  it  and  leasing  its  property  can- 
not confer  upon  it  any  such  sovereign  power 
by  contract  This  would  be  to  make  the 
creature  greater  than  the  creator.  As  we 
have  held  that  this  state  has  no  power  to 
regulate  interstate  freight  rates  by  law,  the 
Western  &  Atlantic  Railroad  (Company  could 
not  by  contract  confer  upon  the  state  govern- 
mental authority  to  make  valid  laws  on  the 
subject  Hence,  considered  as  laws  or  rules 
regulating  interstate  freights,  rates  and 
classifications  made  by  the  State  Railroad 
Commission  have  no  force  either  by  virtue 
of  the  act  of  the  Legislature  or  by  virtue  of 
any  agreement  on  the  part  of  the  lessee 
company. 

[4]  4.  It  is  contended,  however,  that,  while 
the  classification  of  the  State  Railroad  Com- 
mission may  not  be  binding  as  an  exercise  of 
governmental  authority,  a  classification  made 
by  it  is  binding  on  the  defendant  company 
under  a^  contract  between  the  state  as  the 
owner  of  the  railroad  and  the  lessee  of  it. 
It  is  argued  that  the  state  owned  the  rail- 
road, and  as  such  owner  could  have  operated 
it  and  have  filed  with  the  Interstate  Com- 
merce Commission  schedules  of  interstate 
rates  in  accordance  with  the  act  of  Congress; 


that  it  had  the  right  to  lease  tbe  railroad  to 
the  defendant  company,  and,  as  one  <rf  the 
terms  of  the  lease,  to  reserve  the  prIvUese 
of  fixing  such  rates  and  dasslficatioiis  for 
freights  moving  in  interstate  conuntfoe  otct 
the  railroad. 

In  Western  &  Atlantic  Railroad  v.  Carl- 
ton, 28  Ga.  180,  182,  it  was  declared  that: 
"When  a  state  embarks  In  an  enterprise 
which  is  usually  carried  on  by  indivldaal 
persons  or  companies,  it  voluntarily  waives 
its  sovereign  character  and  is  subject  to 
like  regulations  with  persons  engaged  in  the 
same  calling."  The  manner  of  enforcement 
against  the  state,  or  the  question  of  remedy, 
is  another  matter.  Having  dealt  with  the 
question  of  the  effect  of  the  classification  of 
the  State  Railroad  Commission  from  the 
standpoint  of  the  exercise  of  the  government- 
al authority  of  the  state,  we  now  consider 
the  effect  of  the  contract  aa  one  between  an 
ovmer  of  a  railroad  and  one  to  whom  he 
leases  it,  without  refermce  to  the  fact  that 
one  of  the  contracting  parties  is  the  state  as 
differentiated  from  an  Individual  or  corpo- 
ration. 

In  the  petition  filed  by  the  state  it  is  al- 
leged that  the  defendant  Is  charging  rates 
in  accordance  with  the  Southern  Classifica- 
tion. There  is  no  allegation  that  such  rates 
have  not  been  duly  filed  and  put  in  force  as 
provided  by  the  act  of  Congress,  and,  on  the 
familiar  principle  that  pleadings  are  to  be 
taken  most  strongly  against  the  pleader,  it 
must  be  assumed  that  this  classification  has 
been  thus  put  in  force*  Indeed,  the  pro- 
ceeding Is  not  to  prevent  a  rate  or  classifies* 
tion  from  being  put  in  force,  but  to  stop 
by  injunction  the  use  of  one  already  in  force. 

In  Texas  &  Pacific  Ry.  Co.  v.  Abilene  Cot- 
ton Oil  Co.,  204  U.  S.  426^  27  Sup.  Ct  350, 
51  L.  Ed.  653,  9  Ann.  Cas.  1075,  suit  was 
brought  against  a  railroad  company  on  the 
ground  that  the  charges  made  by  it  on  cer- 
tain Interstate  shipments  were  unjust  and 
unreasonable.  It  was  declared  that:  "The 
interstate  commerce  act  was  intended  to  af- 
ford an  effective  and  comprehensive  means 
for  redressing  wrongs  resulting  from  unjust 
discriminations  and  undue  preference,  and 
to  that  end  placed  upon  carriers  the  duty  of 
publishing  schedules  of  reasonable  and  uni- 
form rates;  and,  consistently  with  the  pro- 
visions of  that  law,  a  shipper  cannot  maintain 
an  action  at  common  law  in  a  state  court  for 

I 

excessive  and  unreasonable  freight  rates  ex- 
acted on  Interstate  shipments  where  the  rates 
charged  were  those  which  had  been  duly  fix- 
ed by  the  carrier  according  to  the  act  and 
had  not  been  found  to  be  unreasonable  by 
tbe  Interstate  Commerce  Commission." 

In  Armour  Packing  Co.  v.  United  States, 
209  U.  S.  56,  81,  28  Sup.  Ct  428,  435  (52  U 
Ed.  681),  while  a  certain  interstate  rate 
was  in  force,  a  contract  was  made  for  fu- 
ture shipments  during  about  6^  months  in 
accordance  with  such  published  rate.    Later, 
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during  tlie  time  covered  by  tlie  contract,  the 
rate  was  charged  in  the  manner  provided 
by  the  act  of  Congress.  Nevertheless,  trans- 
portation was  obtained  in  accordance  with 
the  rate  in  force  when  the  agreement  was 
made.  It  was  held  that  this  was  illegal. 
In  the  opinion  Mr.  Justice  Day  said:  ''There 
is  no  provision  excepting  special  contracts 
from  the  operation  of  the  law.  One  rate 
'  is  to  be  charged,  and  that  the  one  fixed  and 
published  in  the  manner  pointed  out  in  the 
statute,  and  subject  to  change  in  the  only 
way  open  by  the  statute.  There  is  no  pro- 
vision for  the  filing  of  contracts  with  ship- 
pers, and  no  method  of  making  them  public 
defined  in  the  statute.  If  the  rates  are  sub- 
ject to  secret  alteration  by  special  agree- 
ment, then  the  statute  will  fail  of  its  pur- 
pose to  establish  a  rate  duly  published, 
known  to  all,  and  from  wldch  neither  ship- 
per nor  carrier  may  depart." 

In  Louisville  &  N.  R.  Co.  v.  Mottley,  219 
U.  S.  467,  482,  31  Sup.  Ct  265.  270  (55  U 
Ed.  297),  the  facts  were  that,  as  a  result  of 
a  collision  of  trains  belonging  to  the  Louis- 
ville &  Nashville  Railroad  Company,  Mott- 
ley and  his  wife  received  serious  personal  in- 
juries. They  claimed  that  the  collision  was 
caused  by  the  negligence  of  the  agents  and 
servants  of  the  railroad  company.  A  settle- 
ment was  effected  by  which  the  injured 
parties  released  all  claim  for  damages,  and 
In  consideration  thereof  the  railroad  compa- 
ny agreed  to  issue  free  passes  on  its  rail- 
road and  branches  (which  were  interstate 
lines)  to  such  parties  for  the  remainder  of 
the  then  current  year,  and  thereafter  to  re- 
new such  passes  annually  during  the  lives 
of  such  parties  or  either  of  them.  The  com- 
pany complied  with  the  agreement  for  many 
years,  but  after  the  passage  of  the  act  of 
Congress  of  1906,  amending  the  act  regu- 
lating commerce,  refused  to  further  perform 
it  on  the  ground  that  such  act  made  the  fur- 
ther performance  Illegal.  Mottley  and  his 
wife  brought  suit  to  enforce  the  agreement. 
The  state  court  granted  the  relief  prayed, 
and  the  case  was  carried  to  the  Supreme 
Court  of  the  United  States  where  the  Judg- 
ment was  reversed.  In  the  opinion,  Mr.  Jus- 
tice Harlan  said:  '^Congress  might  so  ex- 
ert its  whole  constitutional  power  in  regu- 
lating interstate  commerce  as  to  render  that 
agreement  unenforceable  or  to  impair  its 
value.  That  the  exercise  of  such  power 
may  be  hampered  or  restricted  to  any  extent 
by  contracts  previously  made  between  in- 
dividuals or  corporations  is  inconceivable. 
The  framers  of  the  Constitution  never  in- 
tended any  such  state  of  things  to  exist." 
And  again  (219  U.  S.  484,  485,  31  Sup.  Ct 
271,  55  L.  Ed.  297):  "In  Pomeroy  on  Con- 
tracts, fi  280  (Specific  Performance),  after 
observing  that  an  illegal  contract  cannot  be 
made  the  basis  of  any  Judicial  proceeding, 
and  that  no  action  in  law  or  equity  could  be 
maintained  upon  it,  said:   This  impossibility 


of  enforcement  exists,  whether  the  agree- 
ment is  illegal  in  its  inception,  or  whether, 
being  valid  when  made,  the  Illegality  has 
been  created  by  a  subsequent  statute.'  Among 
the  cases  cited  by  the  author  in  support  of 
that  view  was  Atkinson  v.  Ritchie,  10  East 
530,  534,  in  which  the  Chief  Justice,  Lord 
Ellenborough,  delivering  the  opinion  of  the 
court,  said:  'That  no  contract  can  proper- 
ly be  carried  into  effect  which  was  origi- 
nally made  contrary  to  the  provisions  of 
law,  or  which,  being  made  consistently  with 
the  rules  of  law  at  the  time,  has  become  il- 
legal in  virtue  of  some  subsequent  law,  are 
propositions  which  admit  of  no  doubt'  In 
Kentucky  &  Indiana  Bridge  Co.  v.  L.  &  N.  R. 
C!o.,  34  Am.  &  Eng.  R.  Cas.  630,  Judge  Ck>ol- 
ey  said:  'But  the  act  to  regulate  commerce 
is  a  general  law,  and  contracts  are  always 
liable  to  be  more  or  less  affected  by  general 
laws,  even  when  in  no  way  referred  to. 
♦  ♦  ♦  But  this  incidental  effect  of  the  gen- 
eral law  is  not  understood  to  make  it  a  law 
impairing  the  obligation  of  contracts.  It  is 
a  necessary  effect  of  any  considerable  change 
in  the  public  laws.  If  the  Legislature  had 
no  power  to  alter  its  police  laws  when  con- 
tracts would  be  affected,  then  the  most  im- 
portant and  valuable  reforms  might  be  pre- 
cluded by  the  simple  device  of  entering  into 
contracts  for  the  purpose.  No  doctrine  to 
that  effect  would  be  even  plausible,  much 
less  sound  and  tenable.'  'If  one  agrees,'  said 
Mr.  Parsons,  'to  do  a  thing  which  it  Is  law- 
ful for  him  to  do,  and  it  becomes  unlawful 
by  an  act  of  the  Ijcgislature,  the  act  avoids 
the.  promise.'  Parsons  on  Contracts  (6th  Ed.) 
675."  We  have  quoted  at  some  length  from 
this  decision  because  it  deals  directly  with 
the  effect  of  the  act  of  Congress  regulating 
interstate  commerce  upon  the  carrying  out  of 
an  antecedent  contract 

In  the  decision  last  mentioned,  numerous 
other  cases  were  cited,  but  the  decisions  of 
the  Supreme  Court  of  the  United  States  are 
controlling  on  federal  questions,  and  it  is 
unnecessary  to  support  them  with  addition- 
al citations.  See,  in  this  connection.  Savan- 
nah, Florida  &  Western  Ry.  Co.  v.  Bundick, 
94  Ga.  775,  21  8.  E.  995;  Washington  v.  At- 
lantic Coast  Line  R.  Co.,  136  Ga.  638,  644, 
71  S.  E.  1066,  38  L.  R.  A.  (N.  S.)  867. 

From  what  has  been  said  it  will  be  seen 
that  Individuals  or  corporations  cannot  by 
executory  contracts,  whether  made  before  or 
after  the  passage  of  the  act  of  Congress, 
prevent  or  change  its  operation.  It  may 
sometimes  work  a  hardship  upon  a  shipper 
who  has  agreed  with  a  carrier  to  transport 
his  Interstate  shipments  for  a  given  length 
of  time  at  the  rate  then  established,  if  the 
interstate  commission  permits  a  change  to 
be  made  at  the  will  of  the  carrier.  But  it 
has  been  declared  by  the  Supreme  Court  of 
the  United  States  that  he  must  make  his 
contract  with  reference  to  the  general  law 
and  subject  thereto,  and  that  the  hardship  is 
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&  matter  which  appeals  to  the  legislatiye 
department  of  the  government  or  to  the  com- 
mission, bnt  famishes  no  ground  for  inter- 
ference by  the  courts  with  the  operation  of 
the  law. 

If  the  contract  of  a  shipper  with  a  carrier 
must  yield  to  the  act  of  Congress  in  re- 
gard to  interstate  commerce,  it  cannot  be 
successfully  claimed  that  the  contract  be- 
tween a  lessor  and  a  lessee  is  any  more 
sacred.  Any  other  ruling  would  result  in 
utter  confusion,  and  would  practically  nulli- 
fy the  interstate  commerce  law  at  the  will 
of  contracting  parties.  If  the  state,  in  its 
capacity  as  the  owner  of  this  railroad,  can 
by  contract  reserve  to  itself  or  its  agents 
the  right  to  determine  rates  for  interstate 
shipments,  it  would  seem  that  in  granting 
charters  to  new  railroads,  or  in  granting  ad- 
ditional franchises  to  railroads  now  exist- 
ing or  by  any  agreement  based  upon  a  con- 
sideration the  state  could  reserve  to  Itself 
the  right  to  fix  interstate  rates  on  railroads 
engaged  in  interstate  commerce;  and  if 
other  states  should  do  the  same  thing,  the 
uniformity  and  general  system  contemplated 
by  the  act  of  Ck)ngress  would  be  practically 
destroyed.  If  Georgia  could  regulate  rates 
as  to  freight  transported  wholly  or  partly  in 
Tennessee  by  this  road,  why  might  not  the 
latter  state,  by  contract — say  by  acquiring 
and  leasing  some  railroad  or  terminal  facil- 
ity to  the  same  company — claim  the  right  to 
regulate  rates  for  freights  coming  into  Geor- 
gia? Moreover,  might  not  owners  of  rail- 
roads crossing  the  state  line,  who  were  also 
shippers  over  them  (as  in  lumber  and  trans- 
portation Industries),  lease  the  roads  to 
some  company,  reserve  the  right  to  fix  in- 
terstate rates,  and  thus,  in  effect,  fix  their 
own  rates  on  their  interstate  shli^ments? 

Section  1  of  the  interstate  commerce  act, 
as  amended,  declares  that  it  extends  to  "any 
common  carrier  or  carriers  engaged  in  the 
transportation  of  passengers  or  property 
wholly  by  railroad,  ♦  ♦  •  from  one  state 
or  territory  of  the  United  States  •  •  ♦ 
to  any  other  state  or  territory  of  the  United 
States,"  etc.  It  is  thus  the  corporation  or 
person  "engaged  in  the  transportation,"  not 
the  lessor,  who  is  contemplated  by  the  pro- 
visions of  the  act  Paragraph  4  of  the  same 
section  reads  as  follows:  "And  it  Is  hereby 
made  the  duty  of  all  common  carriers  sub- 
ject to  the  provisions  of  this  act  to  estab- 
lish, observe,  and  enforce  Just  and  reason- 
able classifications  of  property  for  transpor- 
tation with  reference  to  which  rates,  tariffs, 
regulations,  or^  practices  are  or  may  be  made 
or  prescribed,  and  Just  and  reasonable  reg- 
ulations and  practices  affecting  classifica- 
tions, rates  or  tariffs,  the  issuance,  form, 
and  substance  of  tickets,  receipts  and  bills 
of  lading,  the  manner  and  method  of  pre- 
senting, marking,  packing  and  delivering 
property  for  transportation,  the  facilities 
for  transportation,  the  carrying  of  personal, 
sample  and  excess  baggage,  and  all  other 


matters  relating  to  or  connected  with  the 
receiving,  handling,  transporting,  storing, 
and  delivery  of  property  subject  to  the  pro- 
visions of  this  act  which  may  be  necessary 
or  proper  to  secure  the  safe  and  prompt  re- 
ceipt, handling,  transportation,  and  delivery 
of  property  subject  to  the  provisions  of  this 
act  upon  just  and  reasonable  terms,  and 
every  such  unjust  and  unreasonable  classifi- 
cation, regulation,  and  practice  with  refer- 
ence to  commerce  between  the  states  and 
with  foreign  countries  is  prohibited  and  de- 
clared to  be  unlawful."  It  will  be  seen  that 
this  paragraph  imposes  certain  duties  on 
"all  common  carriers  subject  to  the  provi- 
sions of  this  act"  Among  them  is  "to  estab- 
lish, observe,  and  enforce  just  and  reason- 
able classifications  of  property  for  transpor- 
tation, *  #  #  and  just  and  reasonable 
regulations  and  practices  affecting  classifica- 
tions, rates,  or  tariffs;"  and  every  unrea- 
sonable classification,  regulation,  and  prac- 
tice in  reference  to  interstate  commerce  is 
prohibited  and  declared  to  be  unlawful. 
Where  the  duty  is  imposed  by  the  act  of 
Congress  upon  the  carrier  actually  engaged 
in  operating  the  railroad  to  establish  just 
and  reasonable  classifications  as  to  inter- 
state freight,  and  to  do  various  other  speci- 
fied things  justly  and  reasonably,  and  the 
failure  to  do  so  is  declared  unlawful,  if 
charged  with  a  violation  of  the  act,  would 
it  be  any  answer  on  the  part  of  the  carrier 
to  say  that  it  did  not  consider  that  it  had 
established  reasonable  rates,-  but  the  lessor 
thought  so,  and  it  had  agreed  to  abdicate 
its  judgment  in  favor  of  that  of  its  lessor  V 
If  the  lessor  could  reserve  the  right  to  de- 
termine absolutely,  so  far  as  the  lessee  is 
concerned,  what  are  just  and  reasonable 
interstate  rates,  there  would  seem  to  be  no 
reason  why  the  lessor  by  contract  could  not 
also  reserve  the  right  to  determine  any  or 
all  of  the  other  matters  included  in  that 
paragraph,  covering  substantially  the  whole 
field  of  operation  as  to  interstate  freight 
It  cannot  be  that  the  lessor  could  do  this 
and  successfully  claim  that  it  would  be  a 
compliance  with  the  duties  imposed  by  law 
directly  upon  the  lessee  for  the  latter  to  do 
whatever  the  lessor  might  direct  it  to  do, 
subject  only  to  change  by  the  Interstate 
Commerce  Commission.  As  indicated  by  Mr. 
Justice  Harlan  in  the  Northern  Securities 
Case,  supra,  it  is  inconceivable  that  Con- 
gress imposed  these  various  duties  on  com- 
mon carriers  as  to  interstate  shipments,  and 
provided  for  holding  them  responsible  for 
the  discharge  of  such  duties,  but  made  it 
permissible  for  the  carrier  to  bind  itself 
by  contract  to  abide  the  determination  of  its 
lessor  in  regard  to  them.  Suppose  that  a 
railroad  company  engaged  in  Interstate 
transportation  should  file  with  the  Inter- 
state Commission  a  schedule  accompanied 
by  a  statement  that,  in  the  opinion  of  the 
carrier,  it  was  a  grossly  unjust  and  unrea- 
sonable one,  but  that  it  had  agreed  with 
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its  lessor  to  file  It  as  being  just  and  reason- 
able, because  the  latter  thought  so,  would 
it  be  supposed  for  a  moment  that  this  was 
a  proper  compliance  with  the  act  of  Con- 
gress? If  not,  then  must  the  carrier  sup- 
press its  true  opinion,  and  advance  the  opin- 
ion of  another,  whether  it  believes  It  to  be 
reasonable  and  just  or  not,  in  dealing  with 
the  Interstate  Commission? 

By  section  3  of  the  act  it  is  declared  to 
be  unlawful  for  any  common  carrier,  sub- 
ject to  its  provisions,  to  give  any  undue  or 
unreasonable  preference  or  advantage  to  any 
particular  ''person,  company,  firm,  corpora- 
tion, or  locality."  Suppose  that  the  carrier 
bona  fide  believed  that  a  schedule  or  rate 
declared  by  the  State  Commission,  and  which 
it  was  called  upon  to  put  into  force  to  con- 
trol interstate  rates,  gave  an  undue  or  un- 
reasonable  preTerence  or  advantage  to  a  par- 
ticular locality,  must  it  nevertheless  offer 
such  a  schedule  to  the  Interstate  Commerce 
Commission  as  being  just  and  reasonable  be- 
cause it  agreed  that  Its  lessor  should  have 
the  power  to  fix  just  and  reasonable  rates? 

By  section  10  it  is  declared  that  any  com- 
mon carrier  subject  to  the  provisions  of  the 
act,  or,  if  such  common  carrier  is  a  corpo- 
ration, any  director  or  ofllcer  thereof,  or 
"any  receiver,  trustee,  leasee  (italics  ours), 
agent,  or  person  acting  for  or  employed  by 
such  corporation,"  who,  alone  or  with  any 
other  corporation,  company,  person  or  party, 
shall  willfully  do  or  cause  to  be  done  any- 
thing declared  to  be  unlawful  by  the  act  or 
aid  or  abet  it,  or  willfully  omit  to  do  any- 
thing required  to  be  done,  or  willingly  per- 
mit, aid  or  abet  such  an  omission.  It  shall  be 
a  misdemeanor.  If,  to  a  proceeding  under 
this  section,  the  company  or  its  agents  should 
plead  that  they  filed  a  schedule  which  they 
did  not  believe  to  be  reasonable  and  just,  be- 
cause its  lessor  directed  it  to  do  so,  by  virtue 
of  the  lease,  what  answer  would  this  be  to 
the  drastic  provisions  of  that  section?  The 
act  also  contemplates  the  establishment  of 
joint  rates.  Has  the  Railroad  Commission 
of  Georgia  authority,  under  the  contract,  to 
regulate  all  of  the  joint  rates  which  may  be 
made  by  the  Western  &  Atlantic  Railroad 
Company  with  other  companies  throughout 
the  country? 

It  is  no  answer  to  these  queries  to  say  that 
the  petition  In  the  present  case  alleges  that 
the  classification  and  rates  which  have  been 
established  by  the  State  Commission  should 
be,  and  in  the  particular  Instance  are  in 
fact,  reasonable  and  just  The  act  of  Con- 
gress provides  a  system  for  establishing  and 
altering  interstate  rates  and  regulations 
which  shall  be  reasonable  and  just.  As  to 
such  rates.  It  puts  the  interstate  carrier  di- 
rectly under  the  jurisdiction  of  the  Inter- 
state Conunerce  Commission.  It  affords 
others  who  may  so  desire  an  opportunity 
to  complain  to  the  Interstate  Commission. 
But  It  leaves  no  opening  for  a  lessor  of  a 
railroad  to  intervene  between  the  carrier  and 


the  Interstate  Commission,  and  to  fix  in* 
terstate  rates  and  classifications  which  the 
carrier  shall  be  bound  to  put  in  force,  or 
seek  to  put  in  force,  as  reasonable  and  just 
Congress  has  provided  a  comprehensive  sys- 
tem in  regard  to  interstate  rates,  as  declared 
by  decisions  cited  above.  The  contract  sought 
to  be  enforced  provides  a  system  for  the  de- 
termination of  interstate  rates  for  this  com- 
pany through  the  judgment  of  a  State  Com- 
mission, which  has  no  authority  to  deal  with 
interstate  rates.  The  two  cannot  be  reconcil- 
ed. When  Congress  has  acted  so  as  to  directly 
cover  the  subject  of  establishing  and  chang- 
ing interstate  rates,  the  state  law,  any  rule 
of  the  State  Commission,  and  the  agreement 
that  it  shall  be  binding  as  to  Interstate 
freights,   must  yield. 

The  argument  that  if  the  state  were  oper- 
ating the  railroad  it  might  establish  rates, 
file  with  the  Interstate  Commerce  Conmiis- 
slon  schedules,  and  do  the  other  things  pro- 
vided by  the  act  of  Congress,  and  therefore 
it  can  reserve  the  right  to  determine  these 
things  for  its  lessee,  is  ing^ilous,  but,  in 
our  opinion,  unsound  as  applied  to  Interstate 
rates.  The  interstate  commerce  law  deals 
with  carriers.  The  state  is  not  operating  the 
railroad,  and  Is  not  a  carrier.  What  it  mii^t 
do  if  It  were  a  carrier  is  no  test  of  what 
it  may  do  when  It  is  not  a  carrier,  but  a 
lessor.  The  lessee  Is  the  carrier,  and  as  to 
Interstate  rates  It  is  controlled  by  the  act 
of  Congress,  not  by  a  contract  with  or  regu- 
lation of  its  lessor,  where  the  two  are  not 
in  harmony. 

[6]  5.  It  is  alleged  that  the  defendant  has 
long  been  using  the  Southern  Classification, 
and  it  is  not  denied  that  this  was  filed  and 
established  as  required  by  the  act  of  Con- 
gress. The  prayer  for  Injunction  seeks  to 
restrain  the  defendant  from  charging  greater 
rates  than  those  of  the  Georgia  Standard 
Tariff,  or  greater  rates  per  ton  per  mile  on 
through  freight  than  the  local  rates  on 
similar  freights  fixed  and  allowed  by  the 
State  Railroad  Commission  for  that  road. 
In  L.  &  N.  R.  Co.  V.  Mottley,  219  U.  S.  477, 
31  Sup.  Ct  268,  55  L.  Ed.  297,  supra,  it  was 
said:  "It  is  now  the  established  rule  that  a 
carrier  cannot  depart  to  any  extent  from  its 
published  schedule  of  rates  for  Interstate 
transportation  on  file  without  Incurring  the 
penalties  of  the  statute."  It  is  plain  that  the 
prayer  for  Injunction  cannot  be  granted. 

So  as  to  the  prayer  for  specific  perform- 
ance. The  two  prayers  are  complements  of 
each  other.  The  additional  clause  In  the 
latter  prayer  that  the  defendant  also  be  re- 
quired to  specifically  perform  by  filing  with 
the  Interstate  Commerce  Commission  a  sched- 
ule in  accordance  with  the  lease  act  and 
contract  might  perhaps  be  met  by  saying 
there  was  no  agreement  as  to  such  publishini^ 
or  filing.  But,  conceding  that  there  was, 
what  has  been  said  above  controls  the  whole 
case.  The  ruling  made  also  renders  it  un- 
necessary to  discuss  the  point  urged  by  the 
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defendant  as  to  whether,  if  spedflc  perform- 
ance could  otherwise  be  granted,  a  court  of 
equitable  jurisdiction  would  undertake  by 
one  decree  to  require  a  continuous  series  of 
filings  of  schedules,  as  the  State  Classifica- 
tion might  be  chai^^  from  time  to  time. 

It  follows  that  there  was  no  error  in  dis« 
missing  the  petition  on  demurrer. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HILL,  J.,  disqualified. 

CM  Oa.  ») 

MILLBR  T.  WATSON  •%  aL 
(Supreme  Court  of  Georgia.    Not.  18,  1912») 

(Sytlahus  5y  ihe  Court,) 

"L   SPXCmO  PXBFOBMANGB   (|  28*  )^CONTaA0T 

FOB  Salb  of  Land— Ceetaintt. 

Equity  will  decree  specific  performance  of 
a  writtea  contract  to  convey  land,  which  la 
dear  and  definite  in  its  terms. 

[Ed.  Note.— For  other  cases,  see  Specific 
Performance,  Cent  Dig.  |f  61-68;  Dec  Dig. 
I  28.»] 

2.   VENDOB    and    PtTBCHASEB    (|    170*)— TEIf- 
DEB    BT    VeNDEB—WaIVEB. 

As  a  general  rule,  a  vendee  of  land,  be- 
fore bringing  his  action  for  specific  perform- 
ance, should  tender  to  the  vendor  the  amount 
agreed  to  be  paid  by  him  before  the  execution 
of  the  conveyance;  but  tender  by  the  vendee 
before  suit  is  excused,  if  the  vendor  by  dec- 
laration or  conduct  proclaims  that,  if  a  tender 
should  be  made,  its  acceptance  would  be  re- 
fused. In  the  latter  instance  it  Is  sufBdent  to 
offer  in  the  pleadings  to  pay  the  amount  due, 
or  which  may  be  found  to  be  due  by  the  de- 
cree of  court 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i|  844-848;  Dec  Dig.  | 
170.*] 

8.  Spbcifio  Pebfobicanob   (|  125*)  — Cottbt 

OF  Equitt— Scope  of  Rblibf. 

Where  a  court  of  equity  takes  jurisdiction 
for  the  purpose  of  decreeing  specific  perform- 
ance, when  necessary  to  give  full  ana  perfect 
relief,  it  will,  with  proper  parties  before  the 
court  cancel  as  a  doud  over  the  title  a  volun- 
tary deed  made  by  the  defendant,  prior  in  date 
to  the  contract  of  which  specific  performance 
is  sought  which  deed  is  apparently  properly 
executed  and  recorded,  but  which  is  void,  be- 
cause it  has  never  been  delivered. 

[Ed.  Note.— For  other  cases,  see  iSpecific 
Performance,  Cent  Dig.  %%  65,  401-425:  Dec. 
Dig.  §  125.*j 

4.  SPECIFIC  Pebfobuanob  (1 114*)— Petition 
— Demubbeb. 

The  petition  set  out  a  cause  of  action  as 
against  a  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Specific 
Performance,  Cent  Dig.  f|  356-870,  872;  Dec 
Dig.  i  114.*] 

Error  from  Superior  Court,  McDuflle 
County. 

Action  by  William  K.  Miller  against  Thom- 
as E.  Watson  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Re- 
versed. 

Jno.  T.  West,  of  Thomson,  and  L.  Z.  Boa- 
ser,  of  Atlanta,  for  plaintiff  in  error.  Hawes 
Cloud,  of  Crawfordville^  and  J.  Bumside  and 
D.  L.  Farmer,  both  of  Thomson,  for  defend- 
ants in  error. 


EVANS,  P.  J.  William  K,  MUIer  filed  his 
petition,  alleging  as  follows:  Thomas  B. 
Watson  owned  a  tract  of  land  containing 
196  acres.  On  January  27,  1908,  he  con- 
tracted to  sell  it  to  MiUer  for  K312,  of 
which  sum  Miller  paid  $500  in  cash  and 
gave  three  notes,  for  $1,270.66  each,  payable, 
respectively,  at  one,  two,  and  three  years 
after  date,  with  interest  from  date  at  6  per 
cent  i)er  annum.  On  that  day  Watson  exe- 
cuted to  Miller  his  bond  for  titles,  obligating 
himself  to  convey  the  land  to  MiUer  by  war- 
ranty deed  upon  the  payment  of  Miller's 
notes.  The  bond  for  titles  contained  an 
agreement  that  Miller  could  sell  and  convey 
such  portions  of  the  land  as  to  him  or  them 
should  seem  best,  and  that  Watson  would 
join  in  the  deed,  so  as  to  convey  a  full  fee- 
simple  title  to  the  purchaser;  Uie  purchase 
money,  or  so  much  thereof  as  might  be 
agreed  upon  at  the  time,  to  be  credited  on 
Miller's  notes.  The  bond  for  titles  was  duly 
recorded  on  the  day  it  was  executed.  MiUer 
sold  17.8  acres  of  the  land  to  B.  H.  Willing- 
ham  for  the  sum  of  ^0,  of  which  $25  was 
paid  in  cash,,  and  the  purchaser  gave  his 
three  notes,  for  $158.34  each,  due  January 
1,  1909,  1910,  and  19U.  When  notified  of 
this  sale,  Watson  Joined  with  Miller  in  ex- 
ecuting a  bond  for  title  to  Willlngham,  who 
took  possession  of  the  property  sold  to  him. 
On  January  11,  1909,  Miller  paid  to  Wat- 
son $300  on  account  of  purchase  money. 
Thereafter  Miller  negotiated  a  sale  of  89.2 
acres  to  D.  Farmer  for  $27.50  per  acre;  and 
when  Farmer  caused  the  titles  to  be  exam- 
ined, there  appeared  of  record  in  the  cleric's 
office  a  deed  of  gift  from  Watson  to  his  in- 
fant granddaughter  (the  parents  of  the 
granddaughter  being  constituted  her  trustees) 
of  the  land  sold  to  Miller.  From  the  record 
the  deed  purported  to  have  been  signed, 
sealed,  and  delivered  on  April  29, 1907.  Mil- 
ler called  the  attention  of  Watson  to  this 
discovery,  and  he  informed  Miller  that  the 
conveyance  to  his  granddaughter  had  never 
been  delivered,  and  had  been  inadvertently 
recorded;  and,  as  it  was  a  cloud  upon  the 
title  of  the  property  he  proposed  to  sell 
Miller,  he  agreed  with  Miller  to  institute  pro- 
ceedings to  the  March  term,  1910,  of  the 
superior  court  to  remove  thiig  cloud.  This 
proceeding  was  duly  instituted  by  Watson, 
who  dismissed  it  just  before  or  at  the  Sep- 
tember term,  1910,  of  the  court  Miller  ne- 
gotiated a  sale  of  60  acres  of  the  land  to 
Sarah  Y.  Tutt  and  Claud  E.  Young  for  the 
sum  of  $2,120,  provided  titles  were  made  by 
the  September,  1910,  term  of  the  court;  but, 
owing  to  Watson's  dismissal  of  his  suit  to 
remove  the  cloud  on  the  title.  Miller  was 
unable  to  malce  a  tiUe,  and  the  negotiating 
purchasers  refused  to  pay  any  portion  of  the 
purchase  money.  On  or  about  February  1, 
1911,  Watson  entered  on  the  land  so  sold  to 
Miller,  forcibly  took  possession  thereof,  put 
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a  lock  on  the  door  of  one  of  the  houses,  and 
notified  Willingham  and  Farmer  to  vacate 
the  property  sold  to  them,  or  pay  him  rent 
therefor  for  the  year  1911.  This  amount- 
ed to  a  breach  of  the  bond,  and  constituted 
a  trespass;  and,  as  the  property  was  worth 
$35  to  $40  per  month  at  this  time,  Watson 
is  liable  to  Miller  in  the  sum  of  $7,000.  By 
his  dismissal  of  the  suit  to  remove  the  cloud 
on  the  title,  and  by  his  trespass  upon  the 
property,  Watson  has  further  damaged  him 
$5,000,  or  other  large  sum.  Miller  desires 
to  have  all  the  contracts  carried  out,  and  he 
tenders  herewith  the  balance  of  the  pur- 
chase money.  He  prays  that  Watson  spe- 
dflcally  perform  his  contract ;  that  the  deed 
from  Watson  to  his  granddaughter  be  can- 
celed as  a  cloud  on  the  title;  that  the  title 
to  the  property  be  decreed  to  be  in  petitioner, 
subject  to  the  right  of  Watson  to  be  paid 
the  balance  of  the  purchase  money  due  him, 
less  deduction  for  damages;  that  Willingham 
and  Farmer  be  required  to  pay  for  the  prop- 
erty sold  to  them,  upon  receiving  proper  title 
thereto;  and  for  general  relief.  The  de- 
fendants, against  whom  process  was  prayed, 
were  Watson,  his  granddaughter,  her  par- 
ents, and  Willingham  and  Farmer.  The 
court  dismissed  the  petition  on  general  de- 
murrer. 

No  special  demurrer  was  filed;  and  there- 
fore it  is  not  up  for  decision  whether  the 
petition  is  multifarious,  or  open  to  any  ob- 
jection which  might  be  raised  by  special  de- 
murrer. The  case  was  dismissed  on  general 
demurrer  filed  by  Thomas  E«.  Watson,  rais- 
ing the  point  that  the  facts  alleged  do  not 
constitute  a  cause  of  action.  The  petition  is 
projected  on  the  theory  that  the  plaintiff  is 
entitled  to  specific  performance  of  his  bond 
for  title  from  Thomas  E.  Watson,  upon  pay- 
ment of  the  balance  of  the  purchase  money 
and,  as  ancillary  to  such  relief,  that  the 
purported  voluntary  deed  from  Watson  to 
his  granddaughter  should  be  canceled. 

[1]  The  first  step  in  the  solution  of  the 
case  is  the  determination  of  the  plaintiff*s 
right  to  have  specific  performance  of  his  con- 
tract of  purchase  as  expressed  in  his  bond 
for  titles,  under  the  allegations  of  the  peti- 
tion. While  it  is  a  general  rule  that  the 
right  to  specific  performance  is  in  the  sound 
discretion  of  a  court  of  equity,  yet  it  is  the 
rule  in  this  state  that  such  power  is  to  be 
exercised  by  the  jury  under  the  evidence  and 
the  charge  of  the  court  BYanklin  v.  New- 
som,  53  Ga.  580.  The  bond  for  titles  contains 
a  clear  and  definite  contract  to  convey  land 
on  the  payment  of  the  stipulated  purchase 
money.  Its  legality  was  not  questioned  on 
the  argument  In  contracts  for  the  sale  of 
lands,  mere  failure  to  pay  the  purchase 
money  at  maturity,  where  time  is  not  of 
the  essence  of  the  contract  does  not  work  a 
forfeiture  of  prior  payments,  or  abrogate 
the  contract  Ellis  v.  Bryant  120  Ga.  890, 
48  S.  B.  352.    Time  was  not  of  the  essence 


of  the  contract  in  this  case.  All  of  the  pur- 
chase money  has  not  been  paid,  nor  was 
there  actual  tender  made  of  the  balance. 

[2]  Ordinarily  the  plaintiff,  before  bring- 
ing his  action  for  specific  performance,  should 
tender  to  the  defendant  the  price  of  the  prop- 
erty or  the  amount  agreed  to  be  paid  by  him 
before  the  execution  of  the  conveyance; 
Stembridge  v.  Morgan,  88  Ga.  447,  14  S.  E. 
585;  Kerr  v.  Hammond,  97  Ga.  567,  25  8.  E. 
337.  But  where  the  vendor,  by  his  declara- 
tion or  conduct,  proclaims  that,  if  a  tender 
should  be  made,  its  acceptance  would  be  re- 
fused, tender  by  the  vendee  before  suit  is  un- 
necessary. Eiquity  will  not  require  a  useless 
formality.  Ansley  v.  Hlghtower,  120  Ga.  719, 
48  S.  E.  197;  36  Qyc  705.  So  the  point  is 
whether  the  conduct  of  the  vendor  was  equiv- 
alent to  a  declaration  that  he  would  not  ac- 
cept the  tender,  if  It  had  been  made.  Ac- 
cording to  the  petition,  the  vendee,  at  the 
time  of  making  the  contract  of  purchase,  was 
ignorant  of  the  record  of  prior  deed  purport- 
ing to  have  been  made  by  the  vendor  to  his 
granddaughter.  The  vendee  had  made  a 
payment  of  $300  on  the  note  which  fell  due 
on  January  1,  1909,  when  he  received  the  in- 
formation of  the  record  of  the  prior  deed. 
He  communicated  with  the  vendor,  who,  un- 
der date  of  July  18,  1909,  wrote  to  him  that 
the  deed  to  his  granddaughter,  though  sign- 
ed by  him,  had  never  been  delivered,  and 
that  it  had  been  inadvertently  recorded.  The 
vendor  agreed  that  he  would  institute  pro- 
ceedings to  remove  this  doud  on  the  title, 
which  he  did.  But  just  before  or  at  the  Sep- 
tember, 1910,  term  of  the  court  he  dismissed 
the  proceedings,  and  a  few  days  before  the 
1st  day  of  f^bruary  next  he  went  upon  the 
land  and  forcibly  took  possession  of  it,  put 
a  lock  on  the  door  of  one  of  the  houses,  and 
notified  Willingham  and  Farmer,  who  were 
in  possession  under  the  vendees,  to  vacate 
the  premises,  unless  they  paid  him  rent  for 
the  land.  Not  only  was  Willingham  in  pos- 
session of  a  part  of  the  premises  under  a 
contract  of  purchase  with  the  vendee,  but 
the  vendor  also  signed  Willingham's  contract, 
pursuant  to  his  stipulation  in  the  bond  for 
titles  given  to  the  vendee.  The  conduct  of 
the  vendor  evinced  an  intention  to  treat  the 
contract  of  sale  as  at  an  end.  The  vendee 
and  his  assigns  were  in  possession  of  the 
land,  and  under  the  contract  they  were  en- 
titled to  possession.  The  vendee  was  also 
entitled  to  a  marketable  title.  The  vendor 
recognized  this  by  agreeing  to  remove  the 
cloud  from  the  title.  His  abandonment  of 
the  proceedings  to  remove  the  cloud,  after 
having  agreed  to  prosecute  the  same  to  a 
conclusion,  and  forcibly  taking  possession  of 
the  premises  indicate  that  the  vendor  treated 
the  contract  as  no  longer  binding  on  him. 

Declarations  by  conduct  may  be  not  less 
emphatic  and  definite  than  declarations  by 
oral  speech  or  written  document.  In  effect 
the  vendor  by  his  conduct  as  alleged  in  the 
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petition  (wblch  is  admitted  on  demurrer)  de- 
clared that  he  considered  the  contract  as 
terminated,  and  that  he  would  no  longer 
recognize  the  right  in  the  rendee  to  demand 
compliance  upon  tender  of  the  agreed  price. 
Such  a  declaration  by  conduct  excused  the 
vendee  from  making  an  actual  tender  of  the 
money  before  bringing  suit,  and  it  was  suf- 
ficient for  him  to  allege  an  offer  to  pay  the 
amount  due,  or  which  may  be  found  to  be 
due  by  the  decree  of  the  court,  without  ac- 
tually producing  the  money  or  paying  it  in- 
to court  Kerr  v.  Hammond,  supra;  Brock 
T.  Hidy,  13  Ohio  St  306;  Harris  ▼.  Green- 
leaf,  111  Ky.  817,  79  S.  W.  267,  4  Ann.  Gas. 
849;  Van  Dyke  v.  Cole,  81  Vt  379,  70  AtL 
598,  1103.  The  vendee  was  not  in  laches,  so 
as  to  debar  him  of  the  remedy  of  specific 
performance.  EUs  last  note  for  the  purchase 
money  fell  due  January  1,  1911.  The  ven- 
dor's forcible  entry  upon  the  premises,  and 
threat  to  expel  the  vendee's  purchasers  un- 
less they  attorned  to  him,  occurred  a  few  days 
thereafter,  and  this  suit  was  instituted  in 
February,  1911.  He  was  diligent  in  the  pros- 
ecution of  his  remedy. 

[8]  The  allegation  is  that  the  vendor's  deed 
to  his  infant  granddaughter  is  void,  because 
it  was  never  delivered.  Oourts  of  equity  have 
jurisdiction  to  cancel  a  deed  which,  though 
not  enforced  at  the  time,  either  casts  a  cloud 
over  the  plaintiff's  title  or  otherwise  subjects 
him  to  future  liability,  and  the  cancellation 
of  which  is  necessary  to  bis  complete  protect 
tion.  Civil  Code,  8  5465.  Equity,  having  tak- 
en jurisdiction  for  the  purpose  of  decreeing 
specific  performance,  will  decree  full  and  per- 
fect relief  touching  the  subject-matter.  S*ulg- 
ham  V.  Pate,  77  Ga.  454. 

[4]  We  therefore  reach  the  conclusion  that 
as  against  a  general  demurrer,  the  plaintiff 
alleged  a  cause  of  action,  and  that  it  was 
error  to  dismiss  the  petition. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


0»  Ga.  64) 

CBNTRAI/  BANK  ft  TRUST  CORPORA- 
TION V.  STATE. 

(Supreme  Court  of  Georgia.    Nov.  20,  1912.) 

(SyUahui  hw  the  Oourt.) 

1.  JUDGKENT    (H  593,  702*) --Mebgkb  and 
BABr-SpurriNG  Causes  of  Action. 

Estoppel  by  judgment  applies  alike  to  the 
state  as  to  individuals. 

(a)  A  former  judgment  of  the  superior  court 
in  a  ease  arising  upon  the  same  issues  and 
matters  as  are  included  in  a  subsequent  suit, 
between  the  state  and  the  receiver  of  an  insol- 
yent  bank,  decreeing  the  exact  sum  that  the 
state  should  recover  of  the  receiver,  without 
specifying  whether  the  sum  adjudicated  to  be 
due  included  interest  (this  sum  bavhig  been  ac- 
cepted by  the  state  and  no  exception  having 
been  taken  to  the  judgment  on  the  eround  that 
it  did  not  include  interest),  is  res  aa judicata  as 
to  a  subsequent  suit  brongnt  by  the  state  to  re- 
cover interest  of  the  receiver  on  the  same  sum 


so  decreed  to  be  due  the  siute  by  the  former 
judgment 

(b)  A  single  cause  of  action  cannot  be  split 
up  and  tried  by  piecemeal,  so  as  to  recover  the 
principal  sum  in  one  suit  and  interest  in  an- 
other. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  1108,  1227;  Dec.  Dig.  ||  698, 
702.*] 

2.  Depositabies  (|  10*)— States   (|  110*)— 

iNTEREGn    ON     DBPOSrTS   —  INSOLVENCY    0» 

Bank— Pbiobitt  of  Claims. 

Where  a  bank  has  made  a  contract  with 
the  state,  whereby  it  agrees  to  pay  her  a  cer- 
tain rate  of  interest  on  daily  balances  on  de- 
posit in  the  bank  belonging  to  the  state,  and 
the  bank  subsequently  becomes  insolvent  and 
a  receiver  is  appointed  to  take  charge  of  its 
assets,  the  state  can  recover  of  the  receiver 
the  principal  sum  due  her  and  interest  at  the 
contract  rate  to  the  date  of  the  appointment  of 
a  receiver  for  the  assets  of  the  bank,  and  also 
7  per  cent  per  annum  as  legal  interest  from 
the  date  of  the  receivership  to  the  date  of  pay- 
ment 

(a)  The  state  has  the  right  of  priority  of 
payment  out  of  the  assets  of  an  insolvent  state 
bank  which  prior  to  insolvency  was  a  state  de- 
pository as  against  individual  depositors  and 
creditors. 

[Ed.  Note. — For  other  cases,  see  Deposi- 
taries, Cent  Dig.  JSi  23-26;  Dec.  Dig.  |  10;* 
States,  Cent  Dig.  f  108;   Dec  Dig.  S  110.*] 

(Additional  SyUalnu  5y  Editorial  Staff.) 

3.  Damages   ({  67*)— "Intesest"— Right  to 
Recover— I  NCI  WENT  to  "Debt." 

The  term  "debt"  embraces  interest  as  well 
as  principal,  and  "interest,"  in  the  absence  of 
an  express  agreement  is  a  mere'  incident  of 
the  debt,  and  may  be  recovered  as  damages  for 
its  detention. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  U  135,  136;   Dec.  Dig.  <  67.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  2,  pp.  1864^1886;  voL  8,  p.  762g;  vol  4, 
pp.   3706-3709.] 

Fish,  C  J.»  and  Atkinson^  J.,  dissenting  in 
part 

Error  from  Superior  Court,  B^ilton  Coun- 
ty;   W.  D.  Ellis,  Judge. 

Action  by  the  State  against  the  Central 
Bank  &  Trust  Corporation,  receiver.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed  in  part  and  affirmed  in  part. 

Candler,  Thomson  &  Hirsch,  of  Atlanta, 
for  plaintiff  in  error.  T.  S.  Feldar,  of  At^ 
lanta,  for  defendant  In  error. 

HILL,  J.  In  the  year  1907,  on  the  ap- 
plication of  the  Attorney  General  of  Georgia, 
the  assets  of  the  Neal  Bank  were  placed  in 
the  custody  of  a  receiver,  pursuant  to  sec- 
tion 2306  of  the  Civil  Code.  Prior  to  and 
at  the  date  of  the  receivership  the  bank  was 
a  designated  depository  of  the  state,  and  at 
the  time  of  its  failure  the  bank  was  In- 
debted to  the  state  in  a  large  sum  of  money 
deposited  by  various  state  officials,  which 
deposits  appeared  upon  the  books  of  the 
bank.  By  appropriate  interventioiis  the  state 
set  up  the  fact  that  at  the  time  of  the  bank 
failure  she  had  on  deposit  in  the  bank  cer- 
tain sums  of  money  deposited  by  and  stand- 
ing in  the  name  of  the  State  Treasurer  and 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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other  state  officials,  and  claimed  a  first  and 
prior  lien  over  all  otber  depositors  on  tbe 
assets  of  the  bank,  and  prayed  that  her  lien 
be  established  and  the  receiver  be  directed 
to  pay  her  the  several  amounts  of  money  so 
deposited.  The*  trial  court  decreed  that  the 
money  deposited  in  the  name  of  the  state 
officials  was  the  money  of  the  state,  and 
that  the  state  had  a  prior  lien  on  the  assets 
of  the  bank;  and  the  receiver  was  directed 
to  pay  to  the  state  the  syms  so  standing  in 
the  name  of  the  officials,  according  to  the 
terms  of  the  decree.  This  court,  on  review, 
affirmed  that  decree.  Booth  v.  State  of 
Georgia,  131  Ga.  750,  63  S.  E.  502;  Booth 
V.  State  of  Georgia,  134  Ga.  163,  67  S.  B. 
803.  The  receiver  of  the  bank  subsequently 
paid  to  the  Treasurer  of  the  state  the  prin- 
cipal sums  of  the  several  deposits,  except  a 
balance  of  1859.46  principal  due  the  state  on 
account  of  a  deposit  made  in  the  name  of 
the  Gordon  Monument  Commission.  No  in- 
terest was  paid  by  the  receiver  on  any  of 
these  sums  under  the  decree,  nor  does  it  ap- 
pear that  the  decree  in  terms  called  for  the 
payment  of  interest.  After  the  payment  of 
the  principal  sum  by  the  receiver,  the  state 
filed  another  intervention,  in  which  it  was 
alleged  that  the  receiver  of  the  bank  had 
paid  only  the  principal  sueqs  of  the  several 
amounts  which  were  due  the  state,  and  pray^ 
ed  that  the  receiver  be  directed  to  pay  the 
state  2  per  cent,  on  the  daily  balances  of 
the  respective  deposits  (under  and  by  virtue 
of  the  contract  of  the  bank  with  the  state) 
to  the  date  of  the  failure  of  the  bank,  and 
also  7  per  cent,  on  the  amounts  due  upon 
the  several  deposits  from  the  date  of  the 
failure  of  the  bank  to  the  date  when  the 
principal  sums  were  paid.  It  was  alleged 
in  the  intervention  that  the  receiver  had 
sufficient  funds  in  his  custody  to  pay  the 
state's  claim  for  interest,  and  that  the  state 
claimed  the  amount  due  on  the  deposit  ap- 
pearing in  the  name  of  the  Gordon  Monu- 
ment Commission,  viz.,  the  principal  sum, 
interest  at  the  contract  rate  of  2  per  cent 
on  daily  balances  to  the  date  of  the  receiver- 
ship, and  interest  at  the  rate  of  7  per  cent 
to  date  of  payment  The  receiver  filed  its 
answer  to  the  intervention,  admitting  the 
statement  of  facts  contained  therein;  but 
also  filed  its  demurrer  to  the  Intervention. 
There  was  no  Issue  of  fact  The  court  over- 
ruled the  demurrer,  and  decreed  that  the 
state  was  entitled  to  receive  2  per  cent  per 
annum  on  the  daily  balances  of  all  deposits 
of  money  in  said  bank  belonging  to  the  state 
to  the  date  of  its  failure ;  and  that  the  state 
was  entitled  In  addition  to  7  per  cent  per 
annum  as  Interest  on  all  balances  on  all  the 
deposits  from  the  date  of  the  failure  of  the 
bank  to  the  date  of  the  payment  of  the  prin- 
cipal sums  on  deposit  The  court  also  found 
that  no  interest  had  been  paid  by  the  receiv- 
er to  the  state,  and  that  the  receiver  had 
sufficient  money  in  custody  to  pay  all  the 


claims  of  the  state  fbr  Interest,  and  the  re- 
ceiver was  directed  to  pay  the  claims  of  the 
state  for  Interest  accordingly.  To  this  de- 
cree the  receiver  excepted. 

[1]  1.  It  is  insisted  by  the  plaintiff  In 
error  that  the  original  decree  of  the  court, 
adjudging  that  the  principal  sums  claimed  by 
the  state,  should  be  paid,  and  the  acceptance 
by  the  state  of  the  principal  sum  under  said 
decree  estopped  it  from  setting  up  a  claim 
for  interest  alleged  to  be  due,  and  that  the 
question  is  now  res  adjudicata.  This  leads 
us  to  consider,  first,  was  there  a  final  judg- 
ment or  decree  of  the  conrt,  as  insisted. 
We  hold  that  there  was  a  decree,  and  that 
it  was  a  final  judgment  Booth  ▼.  State, 
131  Ga.  750,  63  S.  E.  502 ;  Id.,  134  Ga.  163, 
67  S.  &  8<^.  There  was  no  prayer  to  re- 
open the  judgment  Second.  Does  the  doc- 
trine of  estoppel  apply  to  the  state  as  well  as 
to  the  individual?  In  1  Herman  on  the  Law 
of  Estoppel,  {  ld7,  it  Is  said:  "A  state  Is 
bound  by  her  judicial  pleadings  and  admis- 
sions, the  same  as  private  persons,  and  Is 
entitled  to  no  greater  right  or  immunity  as 
a  litigant  than  they  are.  The  doctrine  of 
estoppel  applies  to  the  state  just  as  it  does 
to  individuals.  Nor  is  this  rule  of  law  varied 
by  the  fact  that  there  are  others  interested 
in  the  subject-matter  of  the  proceedings  con* 
ducted  by  the  state.  •  •  •  So,  where  the 
state,  by  its  proper  officers,  enters  into  an 
agreed  case,  if  it  is  not  bound  by  the  agree- 
ment, it  is  in  any  event  concluded  by  a  Judg- 
ment and  decision  in  which  it  has  not  ex* 
cepted."  We  hold  that  the  doctrine  of  es- 
toppel applies  alike  to  the  state  as  to  indi- 
viduals in  cases  of  this  kind.  The  decree 
rendered  in  this  case  fixing  the  exact  sum 
that  the  state  should  recover  becomes  res 
adjudicata.  In  the  Booth  Case,  supra,  it  is 
said  (131  Ga.  757,  63  S.  E.  506):  "It  was  a 
judgment  as  to  the  subject-matter  of  the 
same  finally  adjudicating  and  settling  the 
rights  of  the  parties  litigant  under  the  plead- 
ings." And  in  131  Ga.  754,  63  S.  B.  504,  it 
is  said  that  the  evidence  showed  that  the 
contract  between  the  state  and  the  Neal  Bank 
was  to  the  effect  that  the  state  was  to  re- 
ceive 2  per  cent  interest  on  the  daily  bal- 
ances. If  all  the  issues  and  matters  includ* 
ed  in  the  present  suit  were  involved  In  the 
former  suit,  in  which  a  final  judgment  was 
rendered,  the  state  is  concluded  by  that  Judg- 
ment CivU  Code,  SS  4335,  4336,  5820,  5043. 
The  former  judgment  was  not  an  interlocu- 
tory order  or  decree,  but  a  final  Judgment; 
and,  if  the  state  did  not  avaU  herself  of  the 
right  to  reeover  principal  and  interest,  she 
is  now  estopped  from  setting  up  a  claim  for 
interest 

A  single  cause  of  action  cannot  be  set  up 
and  tried  by  piecemeal.  Atlanta  Mevator  Co. 
r.  Fulton  Mills,  106  Ga.  430,  32  S.  E.  541. 
In  the  opinion  in  that  case  Lumpkin,  P.  J^ 
said:  "Nothing  is  better  settled  than  that 
the  measure  of  damages  for  refusing  to  pay 
money  due  to  another  is  the  interest  lawfully 
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accrued.  Another  well-settled  principle  Is 
that  'If  a  contract  be  entire,  but  one  suit 
can  be  maintained  for  a  breach  thereof/ 
Civil  Code,  |  3793  [Civil  Code  of  1910,  i  4889]. 
And  see,  in  this  connection,  DeBvergen  ▼. 
Willis.  68  Ga.  388,  Evans  v.  Collier,  79  Ga. 
319  [4  S.  E.  266],  and  Thompson  v.  McDon- 
ald, 84  Ga.  6  [10  S.  E.  448],  holding  that 
'an  action  resulting  from  a  single  contract 
cannot  be  split  Into  two  causes  of  action ;  the 
whole  being  mature  when  the  first  action 
was  brought*  Alien  et  aL  ▼.  St^hens,  102 
Ga.  596  [29  S.  B.  443];  Broxton  y.  Nelson, 
103  Ga.  327  [30  S.  B.  38,  68  Am.  St  Bep.  97]. 
The  mere  fact  that  a  creditor  Is  poor  and 
on  account  of  his  distressed  circumstances 
needs  money  due  him  gives  him  no  more 
right  to  sue  a  debtor  for  an  amount  admitted 
to  be  due  upon  a  single  account  reserving 
the  right  to  sue  for  a  balance  in  dispute, 
than  would  have  a  millionaire  to  arbitrarily 
cut  up  and  bring  separate  suits  upon  a  single 
cause  of  action  against  a  debtor  of  the  lat- 
ter." 

[2]  2.  In  the  preceding  division  of  this 
opinion  we  held  under  the  facts  there  recit- 
ed that  the  state  is  estopped  by  the  former 
judgment  of  the  court  from  suing  for  and 
recovering  interest  in  a  subsequent  suit  for 
Interest  which  might  have  or  had  been  re- 
covered in  that  decree.  But  how  stands  the 
case  as  to  the  "Qctdon  Monument  Commis- 
sion** fund?  The  doctrine  of  res  adjudicata 
is  not  invoked  as  to  this  fund,  which  was  not 
declared  for  in  the  former  suit  As  to  that 
fund,  we  think  the  court  below  correctly 
held  that  the  state  was  entitled  to  recover 
the  balance  of  the  principal  sum  due,  with 
interest  on  the  daily  balances  at  the  con- 
tract rate  of  2  per  cent  until  the  date  of 
the  receivership,  and  Interest  from  that  date 
at  the  legal  rate  of  7  per  cent  per  annum. 
Up  to  the  time  of  the  insolvency  of  the 
bank,  the  contract  rate  between  the  state 
and  the  bank  was  2  per  cent,  and  prevailed. 
But  the  bank  by  becoming  insolvent  breached 
the  contract  tor  the  reason  that  it  was  no 
longer  a  going  concern  with  daily  balances  as 
contemplated  in  the  contract  and,  after  its 
insolvency,  the  state  was  entitled  to  recover 
her  deposit;  and  from  that  date  the  receiver 
was  due  the  state  the  principal  sum  and 
interest  at  the  legal  rate.  '*The  term  'debt' 
as  used  in  the  statute,  embraces  interest  as 
well  as  principaL'*  Conley  v.  Maher,  93 
Ga.  781,  20  S.  B.  647;  Park  v.  Candler,  114 
Ga.  466,  40  S.  B.  623.  In  Be  John  Os- 
bom*s  Sons  ft  Co.,  100  C.  a  A.  392,  393,  177 
Fed.  184,  185,  29  L.  R.  A.  (N.  S.)  887,  889, 
it  is  said:  "That  interest  in  the  absence  of 
an  express  agreement  to  pay  it  is  a  mere  in- 
cident of  the  debt  and  is  to  be  recovered  as 
damages  for  its  detention.  Stewart  v.  Barnes, 
163  U.  S.  466,  14  Sup.  Ct  849,  38  L.  Ed. 
781."  See,  also,  Baker  v.  Williams  Co.,  42 
Or.  213,  70  Pac.  711.  As  to  the  order  of  pay- 
ing debts  of  insolvent  banks  our  Civil  Code 


(section  2363)  declares:  "If  the  bank  Is  In- 
solvent the  order  of  paying  oft  the  debts 
shall  be  the  same  as  is  prescribed  in  cases 
of  administration,  to  the  extent  applicable, 
except  where  special  preference  or  postpone- 
ment is  given  by  law."  And  section  4000  pro- 
vides that  debts  of  a  decedent  shall  rank  in 
the  following  order:  (1)  Year's  support;  (2) 
funeral  expenses;  (3)  expenses  of  adminis- 
tration; (^  unpaid  taxes  or  other  debts  due 
the  state  or  United  States,  et&  In  the  case 
of  Seay  v.  Bank  of  Rome,  66  Ga.  616,  it  is 
said:  "The  sovereign  right  of  the  state  to 
priority  of  payment  out  of  the  effects  of  an 
insolvent  la  based  upon  the  common  law,  and 
was  adopted  by  the  act  of  1784,  which  in- 
troduces into  the  jurisprudence  of  Georgia 
the  whole  body  of  the  common  law  not  in- 
consistent with  our  new  frame  of  govern- 
ment and  subject  of  course,  to  legislative 
modification.  It  is  a  wholesome  right  and 
as  such  should  receive  the  sanction  and  ap- 
probation of  the  courts.*  [Robinson  v.  Bank 
of  Darien]  18  Ga.  66.  This  right  of  priority 
is  not  inconsistent  with  the  principles  or 
spirit  of  our  institutions^  but  is  necessary  for 
the  protection  of  the  public  revenue,  so  as  to 
enable  the  government  to  accomplish  the  end 
of  its  institution.'  Id.**  See,  also.  Booth  v. 
State,  131  Ga.  760  (2),  63  S.  B.  602.  It  ap- 
pears, therefore,  that  the  state  has  a  priori- 
ty of  lien  for  the  principal  and  interest  due 
her  by  the  receiver  over  individual  creditors 
and  depositors. 

As  the  plaintiff  in  error  has  obtained  a  ma- 
terial modification  of  the  judgment  of  the 
court  below,  we  hold  that  it  is  entitled  to 
the  costs  of  bringing  the  case  to  this  court 

Judgment  reversed  in  part  and  affirmed  in 
part 

FISH,  a  J.,  and  ATKINSON,  J.,  dissent 
in  part  LUMPKIN,  J^  disqualified.  The 
other  Justices  concur. 

FISH,  C  J.  I  cannot  agree  to  so  much  of 
the  majority  opinion  as  holds  that  the  state 
is  entitled  to  recover  from  the  receiver  of 
the  Neal  Bank  7  per  cent  per  annum  as 
legal  interest  from  the  date  of  the  receiver- 
ship to  the  date  of  payment  of  the  state's 
claim.  The  intervention  of  the  state  de- 
clares: "That  the  said  Neal  Bank,  being  a 
depository  of  the  state  of  Georgia,  was  un- 
der contract  and  liable  to  pay  the  state  semi- 
annually interest  at  the  rate  of  2  per  cent 
per  annum,  payable  on  the  1st  days  of  Jan- 
uary and  July  of  each  year,  on  daily  bal- 
ances of  all  public  money  or  funds  belonging 
to  the  state  of  Georgia  and  deposited  with 
said  bank."  On  December  23,  1907,  the  Neal 
Bank,  upon  the  application  of  the  Attorney 
General  of  the  state,  was  placed  in  the  hands 
of  a  receiver  to  wind  up  its  affairs  and 
business  as  an  insolvent  bank.  Tlie  bank, 
having  been  named  and  appointed  a  state 
depository,  entered  upon  its  duties  as  such 
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on  Mardi  1,  1904.  Under  Glvil  Ck)de,  |  1251, 
'*the  Governor  shall  make  with  depositories 
the  niost  advantageous  contracts  for  interest 
to  be  paid  by  them  to  the  state  for  the 
nse  of  the  state's  money  which  may  be 
deposited  therein,"  etc.  Banks  Incorporated 
by  the  laws  of  or  doing  business  in  this 
state  may  make  the  same  contracts  respect- 
ing the  rate  of  interest  to  be  paid  for  the 
loan  of  money  as  are  lawful  between  indi- 
viduals, "♦  ♦  •  and  all  laws  now  in  force, 
respecting  the  rate  of  interest  charged  for 
the  loan  of  money  by  individuals,  shall  be 
applicable  to  banks  doing  business  in  this 
state."  In  section  3426  the  Oivil  Code  de- 
clares: ''The  legal  rate  of  interest  shall  re- 
main seven  per  cent  per  annum,  where  the 
rate  per  cent,  is  not  named  in  the  contract, 
and  any  higher  rate  must  be  specified  in 
writing,  but  in  no  event  to  exceed  eight  per 
cent  per  annum."  The  clear  implication  in 
this  section  is  that,  where  a  rate  is  named 
in  the  contract,  then  that  rate  shall  prevail, 
if  it  be  no  higher  than  8  per  cent  per  annum, 
and  that  it  is  only  "where  the  rate  per  cent 
is  not  named  in  the  contract"  that  the  le- 
gal rate  of  seven  per  cent  runs.  In  this 
state,  if  the  rate  agreed  upon  in  the  con- 
tract be  not  over  8  per  cent,  per  annum,  the 
contract  rate  shall  run  after  maturity  of  the 
debt  as  well  as  before.  Silvey  v.  McCool, 
86  Ga.  1  (4),  12  S.  E  175.  So,  where  a  con- 
tract specifies  a  rate  of  interest  which  is  not 
beyond  the  per  cent  which  the  parties  may 
legally  contract  for,  if  a  Judgment  is  render- 
ed on  such  contract,  it  bears  interest  at  the 
contract  rate,  and  not  at  the  rate  which  all 
contracts  carry  if  no  rate  be  stipulated  there- 
in. Cauthen  v.  Central  Georgia  Bank,  69 
Ga.  733;  Daniel  v.  Gibson,  72  Ga.  367 ;  Neal 
V.  Brockhan,  87  Ga.  130,  134,  13  S.  E  283. 
It  has  also  been  held  (Crockett  v.  Mitchell, 
88  Ga.  166  (3),  14  S.  E  118)  that  a  note  bear- 
ing a  legal  rate  of  conventional  interest  con- 
tinues to  bear  that  rate  against  the  as- 
sets of  the  deceased  maker's  estate.  In 
that  case,  however,  it  appears  that  the  es- 
tate was  solvent.  These  decisions  may  not 
be  in  accord  with  those  rendered  in  some 
other  jurisdictions,  but  they  establish  the 
rule  in  this  state,  and  are  manifestly  based 
upon  the  underlying  principle  that  the  con- 
tract rate  of  interest  runs  in  all  cases,  while 
the  indebtedness  bears  interest,  where  it  does 
not  exceed  8  per  cent  per  annum.  The  assets 
of  the  bank  were  placed  in  the  hands  of  a  re- 
ceiver because  of  its  insolvency,  and  there  is 
nothing  in  the  record  to  indicate  that  its  assets 
will  be  sufficient  to  pay  even  the  principal  of 
all  of  its  indebtedness.  Nor  does  it  appear 
that  the  receiver  has  made  any  interest  on  any 
of  the  funds  in  his  hands.  While  the  state, 
under  the  statute,  is  a  preferred  creditor  of 
an  insolvent  bank  which  is  a  state  depository, 
there  is  no  statute  fixing  the  amount  of  in- 


terest which  the  state's  claims  against  sach 
bank  shall  bear  after  insolvency,  when  there 
is  a  contractual  rate  of  interest  between  the 
state  and  the  bank.  In  these  circumstances 
I  am  confident  that  the  state  can  lawfully 
recover,  at  most,  no  .more  than  the  contractu- 
al rate  of  interest  from  the  date  of  the  re- 
ceivership to  the  time  of  the  payment  of  its 
claim.  The  fact  that  upon  the  insolvency  of 
the  bank  it  was  no  longer  a  going  concern 
with  daily  balances  as  contemplated  in  its 
contract  with  the  state  did  not,  in  my  opin- 
ion, operate  to  change  its  contract  with 
the  state  as  to  the  rate  of  interest  the  state's 
deposits  should  bear,  and  entitle  the  state 
to  recover,  by  reason  of  the  breach  of  such 
contract  by  the  bank,  interest  at  the  rate 
fixed  by  the  statute  in  cases  where  no  con- 
tract rate  is  agreed  on.  Of  <5ourse,  I  do  not 
contend  that  interest  is  not  a  pa^t  of  the 
debt  upon  which  it  has  accrued.  The  ques- 
tion here,  however,  is  what  interest  has  ac- 
crued ;  that  is,  whether  since  the  date  of  the 
receivership  interest  has  accrued  at  the  rate 
stipulated  in  the  contract  between  the  state 
and  the  bank,  or  at  the  rate  provided  by 
statute  in  the  absence  of  a  contract  on  the 
subject  It  is  true,  as  is  stated  in  the  ma- 
jority opinion,  that  the  Code  fixes  the  order 
of  paying  off  the  debts  of  an  insolvent  bank 
the  same,  to  the  extent  applicable,  as  is  pre- 
scribed in  cases  of  administration,  exc^t 
where  special  preference  is  given  by  law; 
and  in  cases  of  administration  *'unpaid  taxes 
or  other  debts  due  the  state  or  the  United 
States"  come  In  for  payment  next  after 
year's  support,  funeral  expenses,  and  ex- 
penses of  administration.  The  fixing  of  the 
order  of  payment,  however,  merely  desig- 
nates the  rank  of  the  claims  against  an  in- 
solvent bank;  and  I  do  not. think  it  follows 
that  the  insolvency  of  a  bank  ipso  facto 
operates,  not  only  to  impair,  but  to  entirely 
destroy  its  contract  with  the  state  as  to  the 
rate  of  interest  to  be  paid  on  the  state's 
deposits,  where  the  bank  is  a  state  deposi- 
tory, and  to  substitute  therefor  an  entirely 
different  rate. 

It  even  required  a  statute  to  make  execu- 
tions for  taxes  bear  interest,  and  certainly 
the  collection  of  its  taxes  has  ever  been  as 
important  and  as  necessary  to  the  state 
as  the  collection  of  its  claims  against  insol- 
vent banks  which  are  state  depositories.  As 
I  have  already  said,  there  is  no  statute  pro- 
viding for  any  special  rate  of  interest  on 
such  claims  of  the  state,  in  the  absence  of 
a  contract  rate  of  interest  Therefore,  in 
such  cases,  the  state  is  entitled  to  the  same 
rate  of  interest  as  individual  creditors  of  the 
bank;  but,  where  there  is  a  contract  rate, 
then  the  state  is  bound  by  that  just  as  other 
creditors  are  bound.  I  am  authorized  ty 
Justice  ATKINSON  to  state  that  he  concuis 
in  my  dissenting  opinion. 


Qa.) 
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GARLAND  ▼.  ISBELL. 
{Sapreme  Court  of  Georgia.    Not.  18,  1912.) 

(8yllahu9  5y  the  Court.) 

1.  LoTTEBiES  ({  15*)— Drawer  of  Prize  — 

RlGHTB— KnFOBGEMENT. 

Where  there  have  been  two  drawings  for 
a  prize  in  a  lottery,  and  the  prize  is  delivered 
to  the  second  drawer,  the  6rst  drawer  cannot 
maintain  trover  to  recover  the  prize  from  the 
second  drawer  by  virtue  of  bein^  the  winner. 
The  law  denounces  the  transaction  as  illegal; 
and  neither  party  will  be  permitted  to  invoke 
the  aid  of  the  courts  in  respect  to  the  same. 

[Ed.  Note.~For  other  C8«es,  see  Lotteries, 
Cent  Dig.  |  16;   Dec.  Dig.  |  15.*]    « 

2.  Lotteries  (|  12*)  —Bill  or  Sale  — Illb- 

OALITT. 

If  the  lottery  keeper,  after  delivery  to  the 
second  drawer,  executes  to  the  first  drawer  a 
bill  of  sale  of  the  prize,  reciting  a  nominal  con- 
sideration, such  bill  of  sale,  if  given  and  re- 
ceived, not  as  an  actual  sale,  but  as  a  means  to 
enable  the  first  drawer  to  recover  his  prize 
from  the  second  drawer,  becomes  tainted  with 
the  illegali^  of  the  transaction,  and  will  not 
serve  as  a  basis  for  recovery  in  an  action  by 
the  first  drawer  against  the  second  drawer  to 
recover  the  prize. 

[Ed.  Note.^-For  other  cases,  see  Lotteries, 
Cent  Dig.  H  12,  18;  Dec  Dig.  1 12.*] 

•H.  Lotteries  ({  12*)— Bill  of  Sals— Execu- 
tion—New  Consideration. 

But  If,  after  the  drawings  and  the  delivery 
of  the  property  to  the  second  winner,  it  is  sold 
by  the  owner  to  the  first  winner,  though  at  a 
grossly  inadequate  price,  and  a  bill  of  sale  is 
executed  in  pursuance  of  such  sale,  upon  a 
new  consideration^  and  not  merely  as  a  colora- 
ble transfer  to  give  one  drawer  a  preference 
over  the  other  in  the  drawing,  such  a  sale  will 
serve  to  pass  the  seller's  title  to  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Lotteries, 
Cent  Dig.  {Si  12,  13;  Dec.  Dig.  {  12.*] 

Error  from  Superior  Court,  Stephens  Coun- 
ty; J.  B.  Jones,  Judga 

Action  by  J.  E.  D.  Isbell  against  N.  L. 
Qarland.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Reversed. 

Fermor  Barrett,  of  Toccoa,  for  plaintiff  in 
error.  Claude  Bond,  of  Tocooa,  for  defend- 
ant in  error. 

EVANS,  P.  J.  The  action  was  trover  by 
J.  E.  D.  Isbell  against  N.  L.  Garland  to  re- 
cover a  horse  of  the  value  of  $200.  It  ap- 
peared from  the  evidence  that  the  horse  be- 
longed to  one  Swilling,  and  was  the  prize  in 
a  "raffle**  or  lottery  to  which  the  owner  had 
sold  chancea  Just  before  the  drawing  Swil- 
ling placed  the  horse  in  the  livery  stable  of 
the  defendant  A  drawing  was  had  under 
the  supervision  of  Swilling,  and  the  plaintiff 
drew  the  prize.  Some  question  was  raised 
as  to  the  fairness  of  the  drawing,  and  an- 
other drawing  was  immediately  had.  In  which 
the  defendant  drew  the  prize.  The  plaintiff 
did  not  participate  in  the  second  drawing. 
The  drawing  occurred  at  night,  and  the  next 
morning  Swilling  executed  a  bill  of  sale  to 
Isbell  upon  a  consideration  of  |6.  Concern- 
ing the  execution  of  the  bill  of  sale.  Swilling 
testified:    "The  next  morning  Dr.  Isbell  paid 


me  $6  for  the  horse,  and  I  gave  him  tiie  bill 
of  sale  for  the  horse.  Dr.  Isbell  owed  me  $30 
for  the  raffle  tickets,  gave  me  credit  on  my 
account,  which  I  owed  him  previously,  for 
$25,  and  paid  the  other  $5  to  me  for  the 
horse.  The  $5  paid  me  was  for  the  bill  of 
sale,  and  was  paid  to  me  In  cash  when  I 
signed  the  bill  of  sala"  Dr.  Isbell  testified: 
"I  bought  the  horse  in  question  and  paid 
Swilling  $5  for  it  Of  course,  he  was  raffled 
the  night  befora  In  the  first  raffle  I  got 
him,  and  in  the  second  raffle  Qarland  got 
him.  I  had  $30  worth  of  chances  at  the 
horse.  I  gave  Swilling  credit  on  his  account, 
which  he  owed  me,  for  the  $30  that  I  owed 
him  for  chances,  and  paid  him  $5  besides  for 
the  horse.  After  obtaining  the  bill  of  sale, 
I  demanded  the  horse,  and  Garland  refused 
to  deliver  him.  The  horse  was  worth  about 
$200.'*  The  defendant  testified:  "On  the 
night  before  the  raffle  took  place^  Mr.  Swil- 
ling brought  the  horse  to  my  stable,  and 
said,  'Here  Is  your  horse.*  After  the  raffle 
was  over,  he  came  to  my  stable  and  said  he 
would  swap  his  horse  for  the  one  he  left 
there  in  the  evening — the  one  that  was  raffl- 
ed." The  Jury  returned  a  verdict  for  the 
plaintiff,  which  the  court  declined  to  set 
aside  on  motion  for  new  trial.  The  com- 
plaint In  the  motion  is  that  the  court  did 
not  charge  that  if  neither  party  had  a  valid 
title  to  the  horse  the  verdict  should  be  for 
the  defendant;  and  that  he  erred  in  giving 
the  following  instruction:  "Under  the  rules 
I  give  you,  very  much  of  this  testimony  has 
been  eliminated  from  your  consideration,  and 
you  must  treat  the  evidence,  as  introduced, 
under  the  rules  I  have  given  you  in  charge 
in  passing  upon  this  case.** 

[1-8]  Lotteries  are  gaming  devices  and  11- 
legaL  Property  delivered  up  in  a  gaming  en- 
terprise was  not  recoverable  at  common  law; 
but  under  our  statute  it  may  be  recovered  of 
the  winner  by  the  loser.  If  the  action  is 
brought  in  six  months.  Civil  Code  1910,  | 
4256.  The  jury  was  instructed  that  the  dis- 
posal of  the  horse  by  lottery  was  Illegal,  and 
that  the  plaintiff  couid  not  recover  on  the 
ground  that  he  was  the  winner  of  the  prize. 
They  were  also  instructed  that  if  the  plain- 
tiff's title  was  that  of  a  purchaser,  even  on 
an  Inadequate  consideration,  he  would  be  en- 
titled to  recover.  But  the  charge  of  the 
court  did  not  clearly  present  the  principle 
that  if  the  bill  of  sale  was  given  and  ac- 
cepted, not  as  .an  Independent  transaction, 
but  as  a  means  to  enable  the  plaintiff  to  re- 
cover his  winning  from  the  defendant,  the 
plaintiff  could  not  prevail.  There  was  no 
dispute  that  the  horse  was  worth  about  $200; 
and,  though  its  owner  could  sell  it  at  a 
price  grossly  disproportionate  to  its  real  val- 
ue, so  as  to  pass  to  the  seller  a  valid  title,  yet 
the  full  merits  of  this  controversy  cannot  be 
determined  without  deciding  the  Issuable 
facts  as  to  whether  the  alleged  sale  was  an 
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Indepentait  transactloB,  entirely  disassociat- 
ed with  the  gaming'  enterprise,  or  was  a 
doak  to  enable  one  who  claimed  to  be  the 
winner  of  the  horse  to  recover  it  from  an- 
other, who  also  claimed  to  be  the  winner. 
In  view  of  the  cbnrt's  instruction  as  a  whole, 
we  think  the  giving  of  the  excerpt  to  which 
exception  is  taken,  without  indicating  what 
particular  part  of  the  testimony  was  elimi- 
nated from  the  consideration  of  the  Jury, 
was  calculated  to  prejudice  the  defendant 

Judgment  reversed*  All  the  Justices  con- 
cur. 

a39  Oa.  88) 

STEPHENSON  v.  EMPIRE  LIFE  INS.  CO 

(Supreme  Court  of  Georgia.    Nov.  15,  1912. 
Rehearing  Denied  Dec  13,  1912.) 

(SyUahu^  5y  the  €<mrt.) 

1.  INSURANCB     (|{    349,    392^)— FORnSITUBK— 

Nonpayment  of  PsEiinnc— Waivbb. 

Where  a  life  insurance  policy  contained  a 
stipulation  that,  'If  any  premium  is  not  paid 
on  or  before  the  day  it  is  due,  or  if  any  note 
or  other  obligation  that  may  be  accepted  by 
the  company  for  the  whole  or  any  part  of  the 
first  9r  any  subsequent  premium  or  any  other 
payment  under  this  pohcy,  be  dishonored  or 
Dot  paid  on  or  before  the  day  when  due,  this 
policy  shall,  without  any  affirmative  act  on  the 
part  of  the  company  or  any  of  its  officers  or 
agents,  be  null  and  void  except  as  herein  pro- 
vided, and  the  evidence  on  the  trial  showed 
that  the  insured  was  in  life  and  failed  to  pay  a 
note  given  for  a  portion  of  the  first  annual 
premium  when  the  note  became  due,  such  fail- 
ure worked  a  forfeiture  of  the  policy. 

(a)  The  condition  set  out  in  the  precedinj; 
headnote  was  not  waived  by  a  demand  made  by 
the  insurer  after  maturity  of  the  note  for  its 
payment  and  the  insured  refused  payment. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Die.  f|  891,  89&-902,  918,  1041-1056, 
1058-1070;   Dec.  Dig.  U  349,  892.*] 

(Additional  ByUabuM  by  Editorial  Staff.) 

2.  Appeal  and  Ebbob  (|  1051*)— Re  view— 
Habmless  Ebbob^Admission  of  Evidence. 

In  an  action  on  a  life  policy,  any  error  in 
admitting  the  testimony  of  an  officer  of  the  in- 
surance company  that  a  premium  had  not  been 
paid  was  harmless,  where  a  note  of  insured  for 
a  portion  of  the  premium  was  introduced  in 
evidence. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  if  41(a^l70;  Dec  Dig.  { 
1051.*] 

Error  from  Superior  Court*  Muscogee 
County;  S.  P.  GUbert,  Judge. 

Action  by  Mrs.  J.  K  Stephenson  against 
the  Empire  Life  Insurance  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Mrs.  Stephenson  instituted  suit  against 
the  Empire  Life  Insurance  Company  as 
beneficiary  of  a  policy  of  insurance  issued 
by  that  company  on  the  life  of  her  husband, 
E.  H.  Stephenson.  Under  the  evidence  the 
court  directed  a  verdict  for  the  defendant 
A  motion  for  a  new  trial  was  made  by  the 
plaintiff,  and  exceptions  were  taken  to  the 
Judgment  of  the  court  directing  a   verdict 


and  to  the  oyerruling  of  the  motion  for  a 
new  trial  The  petition  and  answer  show 
substantially  the  following:  On  June  ao, 
1908,  the  defendant  issued  to  E.  H.  Stephen- 
son, her  husband,  a  contract  of  insurance 
on  his  life  for  the  sum  of  $1,000.  By  the 
terms  of  the  contract  it  is  provided:  'This 
contract  is  made  in  consideration  of  the  pay- 
ment in  advance  to  the  company  of  seventy 
and  63/100  dollars,  on  the  delivery  of  this 
policy  and  thereafter  to  the  company  at  its 
home  office  in  the  city  of  Atlanta,  Ga.,  upon 
the  80th  day  of  June  in  each  and  every  year 
until  premiums  for  twenty  full  years  shall 
have  beeft  paid,  or  until  the  prior  death  of 
the  insured."  The  insured  died  on  the  18th 
day  of  March,  1900,  while  the  contract  was 
in  full  force  and  effect  Written  proofs  of 
the  death  of  the  Insured  were  made  and 
served  upon  the  defendant  By  virtue  of 
the  contract  defendant  became  indebted  to 
petitioner  in  the  sum  of  $1,000  principal,  be- 
sides interest 

The  defendant's  answer  denied  the  plain- 
tiff's right  to  recover  on  the  contract  sued 
upon,  and  averred  that  under  its  terms  It 
was  specifically  provided :  "If  any  premium 
is  not  paid  on  or  before  the  day  it  is  due, 
or  if  any  note  or  other  obligation  that  may 
be  accepted  by  the  company  for  the  whole 
or  any  part  of  the  first  or  any  subsequent 
premium  or  any  other  payment  under  this 
policy,  be  dishonored  or  not  paid  on  or  be- 
fore the  day  when  due,  this  policy  shall, 
without  any  affirmative  act  on  the  part  of 
the  company  or  any  of  its  officers  or  agents, 
be  null  and  void  except  as  herein  provided."* 
The  defendant  further  averred  that  the  in- 
sured executed  his  promissory  note  dated 
June  80,  1908,  "and  payable  without  grace 
on  November  1,  1908,  to  this  defendant  for 
the  sum  of  forty-two  and  88/100  ($42.88) 
dollars,  said  note  being  given  as  a  part  of 
the  premium  due  upon  said  policy,  and  the 
same  was  accepted  as  extending  the  time  of 
payment  for  that  part  of  the  premium  due 
upon  said  policy,  but  was  not  accepted  as 
payment  of  said  premium  or  any  part  of 
said  premium."  It  was  further  alleged  that 
when  the  note  fell  due  the  insured,  then  In 
lif^,  failed  and  refused  to  pay  the  note,  and 
that  it  still  remains  unpaid,  and  that  undtf 
the  terms  of  the  contract  the  policy  is  void 
and  there  is  no  UaMlity  to  the  boieflciary  by 
the  defendant  under  the  terms  of  the  pol- 
icy. 

Hatcher  &  Hatcher,  of  Columbus,  for 
plaintiff  in  error.  Charlton  El  Battle  and 
Howell  Hollis,  both  of  Columbus,  for  defend- 
ant in  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
[1]  1.  The  insured*  Stephenson,  received 
from  the  Empire  Life  Insurance  Company 
a  contract  of  insurance  on  his  life  for  $1,- 
000,  dated  June  80,  1908.    He  gave  his  note 
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for  a  part  of  the  preminm  due  on  the  pol- 
icy, payable  without  grace  on  November  1, 
1908.  He  died  on  March  18,  1909,  without 
having  paid  the  not&  One  of  the  tenna  of 
the  contract  of  insurance  was  that  **if  any 
premium  is  not  paid  on  or  before  the  day  it 
is  due,  or  any  note  or  other  obligation  that 
may  be  accepted  by  the  company  for  the 
whole  or  any  part  of  the  first  or  any  subse-* 
quent  premium  or  any  other  x^ayment  under 
tills  policy,  be  dishonored  or  not  paid  on  or 
before  the  day  when  due^  this  policy  shall, 
without  any  affirmative  act  on  the  part  of 
the  company  or  any  of  its  officers  or  agents, 
be  null  and  void  except  as  herein  provided." 
The  evidence  shows  that  after  the  note  be- 
came due,  and  while  the  insured  was  still  in 
Ufe»  the  defendant  company  made  demands 
upon  the  insured  for  tiie  amount  due  on  the 
note,  but  the  same  was  not  paid.  The  fol- 
lowing receipt  was  also  offered  and  read  in 
evidence:  "Received  from  E.  H.  Stephen- 
son of  Chalybeate,  Ga.,  the  sum  of  seventy 
and  68/100  doUars,  being  the  first  annual 
premium  on  policy  No.  12951,  dne  on  June 
30,  1908,  which  pays  the  regular  premium 
up  to  80th  day  of  June,  1909.  This  receipt 
to  be  valid  must  be  signed  by  the  president 
or  secretary,  and  countersigned  by  an  au- 
thorized agent  of  the  company.  Counter- 
signed this  23d  day  of  July,  1908.  J.  T.  TUl- 
man.  Agent  Thos.  M.  Calloway,  Secretary." 
The  controlling  question  In  this  case  is 
whether  the  defendant,  having  issued  its  re- 
ceipt, and  the  same  having  been  accepted  by 
the  insured  for  the  amount  of  the  first  an- 
nual premium  on  the  policy,  and  the  insurer 
having  demanded  the  premium  as  evidenced 
by  the  note,  aft^  the  note  became  due  and 
before  the  death  of  the  insured,  was  th^ e  a 
waiver  of  the  condition  in  the  policy  that 
it  should  be  void  if  any  note  given  for  the 
premium,  or  a  part  t^iereof,  was  not  paid  on 
or  before  the  day  it  became  due?  A  receipt 
is  only  prima  fade  evidence  of  payment, 
and  may  be  denied  or  explained  by  parol. 
dvU  Code,  i  5795.  The  undisputed  evidence 
Is  that  the  premium  on  the  policy,  as  evi- 
denced by  the  note  or  otherwise,  was  never 
paid.  It  is  insisted  that  the  note  was  taken 
in  payment  of  the  premium,  as  cash.  But 
the  policy  by  its  very  terms  negatives  the 
idea  that  the  note  waa  accctpted  as  payment, 
whether  paid  or  not  It  is  also  argued  that 
the  insurance  company,  having  endeavored  to 
collect  the  note  after  it  became  due,  and 
prior  to  the  death  of  the  insured,  will  be 
held  to  have  waived  the  condition  in  the 
policy  that  the  latter  is  void  if  the  note  be 
not  paid  on  or  before  maturity.  The  reply 
to  this  contention  is  found  in  the  ca^e  of 
Sullivan  V.  Connecticut  Indemnity  Ass'n,  101 
Ga.  809,  29  S.  B.  41,  where  this  court  held, 
on  substantially  the  same  facts  as  in  this 
case,  against  this  contention  of  the  plaintifTs. 
It  was  there  held:  "(1)  The  evidence  intro- 
duced by  the  plaintiff,  on  the  trial  of  an  ac- 
tion upon  a  policy  issued  by  a  life  insurance 
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association,  showing  that  promissory  notes 
given  by  the  insured  for  the  first  premium  on 
such  policy  had  matured  while  he  was  in 
life,  and  that  the  same  had  never  been  paid, 
and  the  policy  stipulating  that  'no  insurance 
shall  take  efPect  under  this  policy  until  the 
first  payment  hereby  required  is  made  during 
the  lifetime  and  continued  good  health  of  tike 
insured,*  and  also  that  'hi  case  any  note, 
check  or  draft,  given  In  payment  or  part  pay- 
ment of  money  due  the  association,  shall 
not  be  paid  at  maturity,  this  policy  lapses  in 
the  same  manner  aa  It  would  had.  the  pay- 
ment not  been  made  when  due,'  there  was 
no  error  in  granting  a  nonsuit  (2)  If,  in  a 
case  of  this  kind,  a  demand  upon  the  in- 
sured for  payment  of  the  premium  notes 
after  their  maturity  could,  in  any  event  be 
treated  as  a  waiver  by  the  association  of  the 
foregoing  stipulations,  it  certainly  ought  not 
to  be  so  treated  when  payment  is  refused." 
To  the  same  effect  in  the  case  of  National 
Life  Ass'n  v.  Brown,  103  Ga.  382,  29  S.  E. 
928  (1),  it  was  held:  "It  being  in  a  con- 
tract of  life  Insurance  stipulated  that,  'if 
all  stipulated  payments  or  notes  are  not 
paid  on  or  before  the  day  when  due,  then, 
and  in  either  event  this  contract  shall  be- 
come null  and  void,  and  all  moneys  paid 
thereon  shall  become  null  and  void  and  mon- 
eys paid  thereon  shall  be  forfeited  to  the 
said  association,'  a  failure  by  the  insured  to 
pay  on  or  before  its  maturity  a  promissory 
note  given  for  the  first  premium  worked  a 
forf^ture  of  the  poUey.  And  this  is  true  al- 
though the  company,  through  its  agent,  made 
an  effort  to  collect  the  note  but  failed  to  do 
so."  See,  also,  McCroskey  v.  Hamilton,  108 
Ga.  640,  34  S.  E.  Ill,  75  Am.  St  Rep.  79; 
Neal  V.  Gray,  124  Ga.  510,  52  S.  E  622;  Hipp 
Y.  Fidelity,  etc.,  Ins.  Co.,  128  Ga.  491,  57  S.  E. 
892,  12  L.  R.  A.  (N.  S.)  319 ;  Mutual  Life  Ins. 
Co. V.Clancy,  111  Ga.  865,  36  S  E.  944  a); 
Reese  v.  Fidelity  Mut  Life  Ass'n,  HI  Ga. 
482,  36  8.  E.  637;  Mutual  Reserve  Fund 
Ass'n  V.  Stephens,  115  Ga.  192,  41  S.  E. 
679.  The  above-cited  cases  are  controlling. 
The  writer  has  examined  the  records  In  the 
first  two  cases  cited,  and  they  cannot  be  dis- 
tinguished in  their  facts  from  the  present 
case.  Mr.  Cooley,  in  his  Briefs  on  the  Law 
of  Insurance  (page  2269f)  lays  down  the  rule 
substantially  in  accord  with  our  own  deci- 
sions, as  follows:  "It  is  commonly  stipulated 
by  insurance  companies  that  if  a  note  is  ac- 
cepted for  a  premium,  a  failure  to  pay  the 
note  at  maturity  shall  terminate  the  insur- 
ance. When  the  policy,  or  the  policy  and 
the  note,  contain  a  stipulation  to  this  dfett, 
a  failure  to  pay  at  maturity  a  note  given  for 
the  premium  will  work  a  forfeiture  of  the  in- 
surance*'—-citing  numerous  authorities  in  sup- 
port of  the  text 

[2]  We  have  been  asked  to  review  the 
cases  of  Mutual  Life  Ins.  Co.  v.  Clancy,  111 
Ga.  865,  36  S.  E.  944,  Reese  v.  Fidelity  Mut 
Life  Ass'n,  111  Ga.  482,  36  S.  E.  637,  and 
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Mutual  Reserve  Fund  Ass*ii  y.  Stephens, 
115  Ga.  192,  41  S.  E.  679,  cited  supra,  and, 
if  found  in  conflict  with  the  Tlew  contended 
for  by  the  plaintiff  in  error,  to  oYerrule  the 
same.  After  reviewing  those  cases,  we  de- 
cline to  overrule  them.  Applying  the  law  as 
laid  down  by  this  court  in  101  and  103 
G^.,  supra,  to  the  facts  of  this  case,  Irre- 
spective of  the  errors  allied  to  have  been 
committed  by  the  court  as  set  out  in  the 
grounds  of  the  motion  for  a  new  trial,  a  ver- 
dict for  the  defendant  was  demanded,  and 
the  trial  court  did  not  err  in  directing  a 
verdict  accordingly.  While  objection  was 
made  to  the  testimony  delivered  by  the  sec- 
retary of  the  company  to  the  effect  that  the 
premiiun  had  not  been  paid,  and  If  for  any 
reason  assigned  such  testimony  should  have 
been  excluded,  the  note  given  by  the  Insured 
for  a  portion  of  the  premium  was  introduced 
In  evidence  by  the  company.  This  note  was 
payable  to  the  company,  and  its  possession 
by  the  payee  was  presumptive  of  its  nonpay- 
ment Haywood  v.  Lewis,  65  Ga.  221;  Mc- 
Camy  v.  Cavender,  92  Ga.  254,  18  S.  B.  415. 
There  was  no  evidence  to  rebut  this  presump- 
tion. Therefore,  if  the  court  had  excluded 
from  consideration  the  testimony  objected  to, 
a  verdict,  under  the  law  and  evidence  duly 
admitted,  would  none  the  less  be  demanded. 
Judgment  affirmed.  All  the  Justices  con- 
cur. 

(U  Ga.  App.  804) 

LUNDY  ▼.  LIVINGSTON.     (No.  4,265.) 
(Oourt  of  Appeals  of  Georgia.     Nov.  27,  1912.) 

(BylldbuM  hy  the  Court,) 

1.  JuBT(§  131*> — Ohallengbs— Examination 

OF  JUBOBS. 

In  civil  cases,  the  questions  indicated  by 
Penal  Code  1910,  {  859,  for  the  purpose  of  test- 
ing the  competency  of  jurors,  may  be  propound- 
ed by  the  trial  judge  to  each  juror  separately, 
or  to  the  entire  panel.  Hilton  ft  Dodge  Lum- 
ber Co.  V.  Ingram,  135  Ga.  696,  70  S.  E.  234. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §{  561-582 ;    Dec.  Dig.  §  131.*] 

2.  Continuance  (S  14*)— Gbounds— Subpbisb 
^Amendment  of  Pleading. 

An  amendment  to  a  petition  will  not  work 
a  continuance  on  the  ground  of  surprise,  in 
the  absence  of  any  allegation  showing  how  and 
in  what  manner  the  defendant  is  less  prepared 
for  trial  with  the  amendment  allowed  than  he 
was  before.  Civil  Code  1910,  {  5714.  The  ap- 
plication for  continuance  on  the  ground  of  sur- 
prise in  the  present  case  was  insufficient,  in 
that  it  failed  to  show  how  or  in  what  manner 
the  defendant  was  less  prepared  for  trial  than 
he  was  before  the  amendment  was  allowed,  and 
the  showing  was  in  other  respects  not  ttp  to  the 
requirements  of  the  statute  on  that  subject  A. 
&  B.  R.  Co.  V.  Douglas,  119  Ga.  658,  46  S.  E. 
867. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  H  25,  99-112;   Dec  Dig.  |  14.^] 

.3.  Action  fob  Bbeach  of  Contbact-^Jondi* 

TIONS  PBEOEDENT. 

The  contract  for  the  breach  of  which  dam- 
ages were  sought  was  mutually   binding,  and 


under  its  terms  no  demand  was  necessary  for 
the  delivery  of  the  property  described  in  the 
contract  to  the  purchaser  by  the  seller,  as  a  con- 
dition precedent  to  the  bringing  of  an  action 
for  damages  by  the  purchaser  for  a  breach  of 
the  contract.  McNamara  v.  Georgia  Cotton 
Co.,  10  Ga.  App.  669,  73  S.  E.  1092. 
4.  Admission  of  Evidence  —  Chabob  of 
Coubt— Sufficiency  of  Evidence. 

There  was  no  error  in  any  of  the  rulings 
upon  the  admission  of  testimony  as  complained 
of  in  the  motion  for  a  new  triaL  The  charge 
of  the  court  was  full  and  fair,  presenting  to 
the  jury  every  issue  of  fact  made  by  the  plead- 
ings and  the  evidence.  No  error  of  law  ap- 
pears, and  the  verdict  is  supported  by  the  evi- 
dence. 

Error  from  City  Court  of  Ocilla;  H.  E. 
Oxford,  Judge. 

Action  by  J.  K.  Livingston  against  A« 
Lundy.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

McDonald  ft  Grantham,  of  Fitzgerald,  for 
plaintiff  in  error.  H.  J.  Quincey,  of  Ocilia, 
and  Elkins  &  Wall,  of  Fitzgerald,  for  de- 
fendant in  error. 

HILL,  O.  J.    Judgment  afllrmed. 

(12  Ctau  App.  14) 
BOWLES  V.  STATE.     (No.  4,502.) 
(Court  of  Appeals  of  Georgia.    Dec  10, 1912.) 

(SyUaluM  hf  the  Court.) 

False  Pbetbnses  (|  49*)— Cbiminai.  Pbosb- 

cuTioN— Evidence. 

The  verdict,  being  without  any  evidence  to 
support  it,  was  unauthorized  by  law. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses. Cent  Dig.  |  62;   Dec.  Dig.  |  49.*] 

Russell,  J.,  dissenting. 

Error  from  City  Court  of  Madison;  K.  S. 
Anderson,  Judge. 

Grant  Bowles  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Sap  Bowles  and  Grant  Bowles  were  jointly 
indicted  for  a  violation  of  the  Penal  Code  of 
1910,  S  719.  The  indictment  charged  that 
the  accused,  "on  the  4th  day  of  November, 
in  the  year  of  our  Lord,  nineteen  hundred 
and  eleven,  with  force  and  arms,  did  falsely 
and  fraudulently,  and  with  intent  to  defraud 
E.  H.  George,  represent  to  said  E.  H.  George 
that  on  the  Monday  and  Tuesday  prior  to 
said  date  they  had  Jointly  picked  1,000 
pounds  of  seed  cotton  on  the  farm  of  said 
E.  H.  George  and  for  him,  and  did  on  the 
faith  of  said  representation  induce  said  Ei 
H.  Creorge  to  pay  them  the  sum  of  $5  for 
picking  said  cotton,  when  in  truth  and  in 
fact,  as  the  said  Sap  Bowles  and  Grant 
BoWles  then  and  there  well  knew,  they  had 
not  picked  said  1,000  pounds  of  seed  cotton, 
whereby  loss  was  sustained  by  said  E.  H. 
George  in  the  sum  of  $2,  contrary  to  the  laws 
of  said  state,"  etc.  Under  this  indictment 
Grant  Bowles  was  convicted.  His  motion  for 
a  new  trial,  based  on  the  usual  general 
grounds,  was  overruled,  and  he  excepted. 
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The  state  prored,  In  BubBtanoe,  the  follow- 
ing facts:  The  accused  and  their  wives  were 
cotton  pickers,  going  from  fiirm  to  farm  pick- 
ing cotton  by  the  day.  The  four  picked  cot- 
ton for  the  prosecutor,  E.  H.  George,  under 
contract,  at  55  cents  per  100  pounds.  The 
amount  of  cotton  picked  and  the  time  occu- 
pied in  picking  were  recorded  by  the  super- 
intendent of  the  prosecutor,  who  furnished 
a  statement  to  the  prosecutor  on  each  Satur- 
day, in  order  that  it  might  be  determined 
how  much  he  owed  for  the  picking.  These 
two  negro  boys  came  to  the  prosecutor  on 
Saturday  morning  and  stated  to  him  that 
they  and  their  wives  had  picked  cotton  for 
him  for  two  days,  and  would  like  to  be  paid. 
He  replied  that  he  had  not  received  a  report 
from  his  superintendent,  and  could  not  de- 
termine exactly  how  much  he  owed  them. 
They  again  came  and  asked  him  to  pay  them. 
He  finally  paid  them  $5  on  their  statement 
as  to  the  quantity  they  had  plclied,  with  the 
understanding  that  if  the  report  of  the  su- 
perintendent showed  that  he  paid  them  too 
much  they  would  return  and  work  it  out,  or 
let  it  go  as  a  credit  on  the  next  picking;  and 
if  he  paid  them  too  little  he  would  make  it 
good.  According  to  his  testimony,  neither 
one  of  the  accused  stated  to  him,  when  they 
came  to  his  office,  that  they  had  picked  any 
definite  amount  of  cotton.  They  said  they 
knew  they  had  picked  000  pounds  the  first 
day,  and  that  they  did  not  know  how  much 
they  picked  on  the  second  day,  but  they 
thought  they  had  picked  at  least  as  much  as 
400  pounds  on  the  second  day,  and  that  they 
had  picked  1,000  pounds  in  all.  '*They  de- 
manded payment  for  what  they  had  picked. 
They  did  not  profess  to  know  how  much  they 
had  picked;  but  they  stated  positively  that 
it  was  at  least  1,000  pounds."  George  there- 
fore paid  them  $5  for  themselves  and  their 
wives,  with  the  understanding  above  indicat- 
ed. When  the  report  was  received  from  the 
superintendent,  it  showed  that  the  statement 
that  they  had  picked  000  pounds  on  the  first 
day  .was  true,  but  that  they  picked  less  than 
400  pounds  on  the  second  day,  and  that  the 
total  amount  was  only  750  pounds,  instead 
of  1,000  pounds.  According  to  the  testi- 
mony of  the  prosecutor,  he  was  to  pay  them 
at  the  rate  of  55  cents  per  100  pounds; 
and  therefore  for  the  750  pounds  of  cotton 
which  they  had  picked,  according  to  the 
statement  of  the  superintendent,  he  owed 
them  $4.14^,  and  had  overpaid  them  85^ 
cents.  When  he  found  out  this  fact,  he  sent 
his  superintendent  to  see  the  negroes,  who 
were  then  picking  cotton  for  other  people 
some  distance  away.  The  superintendent 
told  them  of  the  overpayment,  and  demanded 
that  they  return  and  pick  cotton  for  Mr. 
George  until  the  overpayment  was  made  up. 
They  replied  that  they  "couldn't  come  now; 
that  they  had  to  pick  cotton  for  the  people 
that  they  were  living  with;"  but  that  they 
would  "come  and  work  out  what  they  owed 
Mr.  George*"  if  he  would  send  his  wagon 


for  them  and  haul  them  to  and  fro,  as  it 
was  a  very  long  distance  to  walk.  This  the 
superintendent  declined  to  do.  Nothing  fur- 
ther was  said  on  the  subject ;  but  before  the 
negroes  were  through  with  the  Job  they  were 
on  George  took  out  a  warrant  against  them. 

M.  G.  Few,  of  Madison,  for  plaintiff  in  er- 
ror.   A.  G.  Foster,  of  Madison,  for  the  State. 

HILL,  G.  J.  (after  stating  the  facts  as 
above).  A  consideration  of  the  evidence  not 
only  fails  to  show  either  a  fraudulent  act  or 
a  fraudulent  intent  but,  reasonably  and 
fairly  construed,  it  clearly  disproves  the  ex- 
istence of  either  a  fraudulent  act  or  fraud- 
ulent intent  There  seems  not  to  be  the 
slightest  suggestion  of  bad  faith  on  the 
part  of  the  accused  in  the  transaction.  They 
naturally  wanted  their  money  for  the  cotton 
they  had  picked;  and  it  is  perfectly  appar- 
ent that  their  statement  of  the  amount  was 
intended  simply  as  an  estimate.  The  prose- 
cutor himself  -swore  that  they  did  not  make 
a  statement  as  to  the  exact  number  of  pounds 
which  they  had  picked,  when  they  came  to 
the  office  for  the  money,  but  told  him  that 
they  had  picked  at  least  1,000  pounds,  and 
in  his  own  language,  they  simply  "demanded 
payment  for  what  they  had  picked,"  but  did 
not  profess  to  know  the  exact  amount  of 
cotton  which  they  had  picked.  If  these  two 
negroes  had  intended  to  perpetrate  a  fraud 
on  the  prosecutor  and  get  more  money  than 
they  were  entitled  to  for  their  work,  it  is 
altogether  probable  that  they  would  not 
have  been  so  conservative  in  their  estimate. 
If  their  intent  was  to  swindle  Mr.  George, 
surely  they  would  not  have  taken  the  risk 
of  doing  so  for  between  21  and  22  cents 
apiece. 

Neither  did  they  refuse  to  carry  out  their 
agreement  and  make  good  the  excess  which 
George  had  paid  them.  They  agreed  to  do 
so  if  he  would  send  his  wagon  for  them  as 
soon  as  they  had  finished  the  job  they  were 
then  on.  They  could  not,  in  good  faith,  iiave 
left  their  employment;  and  their  request 
that  he  send  his. wagon  for  them  was  not  un- 
der the  circumstances,  unreasonable.  Cer- 
tainly it  seems  that  before  taking  out  the 
warrant  he  should  have  waited  until  the 
negroes  had  finished  the  Job  they  were  then 
on,  and  have  given  them  an  opportunity  of 
either  refunding*  the  85^  cents,  or  picking 
cotton  to  that  amount  for  him. 

It  seems  to  us  that  under  the  facts  of 
this  case,  where  absolutely  no  indication  of 
bad  faith  on  the  part  of  the  accused  was 
shown,  and  where  all  the  evidence  indicated 
good  faith,  it  would  be  a  miscarriage  of 
Justice  if  this  verdict  should  be  allowed  to 
stand.  In  our  opinion  the  verdict  was  whol- 
ly without  evidence  to  support  it  and  was 
therefore  unauthorized  by  law. 

Judgment  reversed. 

RUSSELL,  J.  (dissenting).  Though  the 
amount  involved  was  very  trivial,  the  ver- 
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diet  of  the  iwcy  Is  not  entirely  unsupported 
by  evidenoe  indicating  a  fraudulent  intent; 
and  the  trial  Judge  did  not,  in  refusing  a 
new  trial,  abuse  his  discretion. 


(U  Oa.  App.  846) 

THIGPEN  V.  STATE.    (No.  4,494.) 
(Court  of  Appeals  of  Georgia.     Dec  10,  1912.) 

(SyllQhui  Inf  the  Court,) 

X.  Gbiminal  Law  ({  824*)  —  iNSTBUonoirs — 
Necessity  of  Request. 

It  is  not  reversible  error  to  fail  to  charge 
the  jury  upon  a  tiieory  of  defense  arising  solely 
under  the  prisoner's  statement,  in  the  absence  of 
a  timely  written  request  for  such  instructions. 
Cobb  Y.  State,  11  Ga.  App.  52,  74  S.  B.  702. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  190&-2004;  Dec  Dig.  i 
824.*] 

2.  Cbiminal  Law  (|  789*) — ^Fazlukb  to  In- 

STBUCT. 

Failure  of  the  trial  judge  to  attempt  to 
elucidate  the  words  **reasonable  doubt"  is  not 
reversible  error.  Barker  y.  State,  1  Ga.  App. 
28a  67  S.  E.  088. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |i  1846-1849, 1904-1922,  1960, 
1967 ;    Dec  Dig.  %  789.*] 

3.  Criminal  Law  (I  778*)— Instructions — 
Pbesumption  of  Tnnogsncb—Rsasonabijb 
Cebtaintt. 

The  foUovring  instruction  was  not  errone- 
ous: "Every  person  charged  with  crime  is  by 
law  presumed  to  be  innocent  until  proven  guilty 
by  competent  evidence.  Moral  and  reasonable 
certainty  is  all  that  can  be  obtained  hi  legal  in- 
Testigatlon.'*  Austin  y.  SUte,  6  Ga.  App.  211, 
64  S.  E.  670. 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1846-1857, 'I960, 1067;  Dec 
Dig.  i  77&»] 

4.  Vbbdiot  Sustained. 

The  evidence  authorised  the  verdict 

Error  from  City  Court  of  Swainsboro;  H. 
R.  Daniel,  Judge. 

Ambrose  Thigpen  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

W.  W.  Larsen,  of  Dublin,  and  A.  E.  Smitli, 
of  Adrian^  for  plaintiff  in  error.  A.  S.  Brad- 
ley, Sol.,  of  Swainsboro,  for  the  State. 

POTTLE»  J.    Judgment  affirmed. 


(U  Ga.  App.  839) 

SEABOARD  AIR  LINE  RT.  v.  LOTET. 

(No.  4,3C0.) 

(Court  of  Appeals  of  Georgia.    Dec  10,  1912.) 

(Syllahu9  hy  the  Court,) 
Railboads   (I  441*) — Killing   Stook — Pbb- 

SUMFTION  OF  NbOLIOBNCB. 

This  being  an  action  against  a  railway 
company  for  the  negligent  killing  of  a  mule  by 
one  of  its  locomotives,  and  the  uncontradicted 
evidence  being  that  the  mule  suddenly  came  upon 
tike  track  in  front  of  the  engine  from  behind  a 
house,  where  it  could  not  have  been  seen,  and 
that  it  was  impossible  to  have  stopped  the  train 
after  the  mule  was  seen,  the  statutory  presump- 
tion of  negligence,  arising  from  proof  of  the 
killing,  was  overcome,  and  there  could  be  no 


recovery.    Atlantic  Coast  Line  Ry.  Co.  t.  Whlt- 
aker,  10  Ga.  App.  207,  73  8.  B.  84. 

[Ed.  Note.— For  other  cases,  see  Railroads^ 
Cent  Dig.  U  167&-1595 ;   Dec  Dig.  |  441.*] 

Russell,  J^ 


Error  from  City  Court  of  St  Marys;  D. 
S.  Atkinson,  Judge. 

Action  by  J.  J.  Lott  against  the  Seaboard 
Air  Line  Railway.  Judgment  for  plaintifFf 
and  defendant  brings  error.    Reversed. 

Boiling  Whitfield,  of  Brunswick,  for  plain- 
tiff in  error.  H.  Roy  Lang  and  S.  C  Town- 
send  both  of  St  Maiys,  for  defendant  In  er- 
ror. 

POTTLE,  J.    Judgment  reveraed. 

RUSSELL,  J.  (dissenting).  In  my  opinion 
the  trial  judge  did  not  err  in  refusing  a 
new  trial,  for  the  reason  that  the  jury  was 
authorized  by  the  circumstances  detailed  by 
the  plaintiff's  witnesses,  and  which  illus- 
trated the  killing,  to  disregard  the  testimony 
in  behalf  of  the  defendant 


(U  Ga.  App.  840) 

DAWSON  ▼.  BLITCH.    (No.  4,574.) 
(Ck>urt  of  Appeals  of  Georgia.    Dea  10,  191Z) 

(BffUahue  by  tk9  OamrtJ 

PABTincBSHiP  (i  12*)— What  CoNanrum. 

An  agreement  between  two  persons  that 
one  will  furnish  a  certain  quantity  of  pine  tim- 
ber and  the  other  the  labor  necessary  to  manu- 
facture and  market  the  turpentine  and  rosin 
to  be  extracted  therefrom,  and  that  each  will 
share  equally  in  the  profits  or  losses  accruing 
from  the  enterprise,  constitutes  such  persons 
partners. 

[Ed.  Note.~For  other  cases,  see  Partnershipt 
Cent  Dig.  |  27;   Dec.  Dig.  I  12.* 

For  other  definitions,  aee  Words  and  Phrases* 
YoL  6,  pp.  6191-5202;  voL  8»  pp.  7746--7747.] 

Error  from  Superior  Court,  Bryan  County ; 
W.  W.  Sheppard,  Judge. 

Action  by  Thomas  Dawson  against  T.  J. 
Blitch.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

J.  H.  Smith,  of  Eden,  and  0.  T.  Guyton,  of 
Guyton,  for  plaintiff  in  error.  W.  F.  Slater* 
of  EUabelle^  for  defendant  in  error. 

POTTLE,  J.  The  line  of  distinction  be- 
tween a  x^artnership  contract  and  an  agree- 
ment that  one  who  furnishes  only  the  labor 
is  to  reoeiye,  as  compensation  or  wages,  a 
portion  of  the  commodity  produced  by  his 
labor  is  not  always  clear.  It  is  well  settled, 
however,  that  a  mere  agreement  by  an  own- 
er of  property  to  divide  with  another  the 
crop  or  product  of  his  labor  on  the  prop- 
erty does  not  constitute  the  contracting  par- 
ties partners.  De  Loach  v.  Delk,  119  Ga. 
884,  47  S.  E.  204;  Dawson  National  Bank 
V.  Ward,  120  Ga.  861,  48  S.  E.  813;  Thornton 
V.  McDonald,  108  Ga.  8,  83  S.  B.  680;  Hall 
V.  Stone,  11  Ga.  App.  269,  75  8.  B.  140.    We 
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know  of  no  case  In  which  it  has  been  held 
that  a  partnership  does  not  exist  where  an 
agreement  has  been  made  between  two  per- 
sons, whereby  one  contracts  to  famish  the 
property  and  the  other  the  labor  necessary 
to  produce  therefrom  a  commodity  of  value, 
and  both  agree  to  share  equally  either  the 
profits  or  the  losses  which  may  result  from 
the  enterprise.  '*A  Joint  interest  in  the  prof- 
its and  losses  of  the  business  constitutes  a 
partnership  as  to  third  persons.  A  common 
interest  in  profits  alone  does  not**  Civil 
Code  1910,  I  3158. 

The  plaintiff  in  certiorari  testified  tliat 
Blitch  had  leased  a  tract  of  turpentine  tim- 
ber; that  he  agreed  with  Blitch  to  help  him 
"work"  the  timber;  that  from  the  proceeds 
arising  from  the  sale  of  the  gum  the  rent 
and  expenses  were  to  be  paid,  and  the  plain- 
tiff was  to  have  for  his  labor  one-half  of 
what  was  left;  "that  he  was  to  share  in 
the  profits  and  losses,  but  that  there  would 
be  no  losses,  because  they  were  to  do  the 
work,  and  they  would  make  more  than 
enough  to  pay  the  rent  and  stilling  expenses 
and  feed  the  mule.*'  Under  the  testimony, 
if  the  venture  had  been  unprofitable,  the 
plaintiff  would  have  been  bound  for  any  loss 
incurred;  and  his  statement  that  there  would 
be  no  losses,  while  highly  optimistic,  is  never- 
theless a  conclusion  which  might  not  be  well 
founded.  The  turpentine  business  is  some- 
times operated  at  a  loss,  as  those  who  re- 
side in  the  turpentine  belt  have  had  occasion 
to  know.  The  plaintiff  was  not  entitled  to 
enforce  his  lien  as  a  laborer,  and  the  superior 
court  rightly  so  held. 

Judgment  aflllrmed. 

(11  Oa.  App.  MS) 

PUSSELL  V.  STATE.     (No.  4,415.) 
(Court  of  Appeals  of  Georgia.    Dec.  10,  1912.) 

(8yUahu9  by  the  Court.) 
CoxTsn  (fi  189*)  —  City  Coubts  —  Scssions  — 

AnjOXniNlCBNT. 

The  act  of  1907.  creating  the  city  court  of 
Fitzgerald  (Acts  1907,  p.  157),  as  amended  by 
the  act  of  1910  (Acts  1910,  p.  175)  |  1,  pro- 
vides that  ''the  court  shall  hold  twelve  terms 
per  year,  on  the  fourth  Monday  in  each  month, 
the  terms  convening  on  the  fourth  Monday  in 
August,  November.  February  and  May,  to  be 
known  as  quarterly  terms.  The  jurisdiction 
of  the  court  shall  be  the  same  at  all  terms, 
monthly  and  quarterly^  and  the  judge  may,  in 
his  discretion,  hold  adjourned  or  special  terms 
of  said  court  whenever  the  business  so  de- 
mands. Any  term  of  the  court  may  be  ad^ 
journed  from  day  to  day  and  tiiae  to  time  in  a 
similar  manner  as  superior  courts  in  this  state 
are  adjourned.*'  Under  this  act  the  judge  of  the 
city  court  of  Fitzgerald  has  authority  to  ad- 
journ the  May  quarterly  term  at  anv  time  be- 
fore the  next  quarterly  term;  and  this  is  true 
although  the  quarterly  term  is  adjourned  to  a 
date  later  than  the  next  monthly  term. 

[Ed.    Note. — For    other    cases,    see    Courts, 
Cent.  Dig.  H  409,  412;   Dec  Dig.  |  189.*] 

Error  from  City  Court  of  Fitzgerald;    B. 
Wall,    Judge. 


M.  Fussell  was  convicted  of  crime,  and 

brings  error.    Afl^med. 

Elkins  &  Wall,  of  Fitzgera4d,  for  plaintiff 
in  error.  Alex  J.  McDonald,  floL,  of  Fitz- 
gerald, for  the  State. 

HILL,  G.  J.    Judgment  affirmed. 

(U  Ga.  App.  840) 

HALL  V.  J.  L  CASE  THRESHING  MACH. 

CO.     (No.  4,369.) 
(Court  of  Appeals  of  Georgia.    Dec.  10,  1912.) 

(ByUahuM  by  the  Court.) 

Set-Off  and  Counterclaim  (§  27*)— Claims 
Abisino  Out  of  Same  Transaction. 
Where  suit  was  brought  on~a  promissory 
note  given  for  the  purchase  price  of  a « thresh- 
ing machine,  which  was  Icnown  by  the  pur- 
chaser to  be  defective,  it  was  not  error  to 
strilce  a  plea  settina  up  that  at  the  time  the 
note  was  given  the  plaintiff  promised  to  remedy 
the  defects;  that  it  neglected  to  do  so  untu 
after  the  expiration  of  the  threshing  season, 
during  which  time,  by  resflon  of  plaintiff's  fail- 
ure to  comply  with  its  promise,  defendant  lost 
a  sum  greatly  in  excess  of  the  amount  of  the 
note  by  way  of  profits  which  he  would  have 
received  from  threshing  grain  for  hire,  had  the 
machine  been  promptbr  put  in  good  worlcing 
order.  Civil  Code  1910.  |  4394:  Willingham  v. 
Hooven.  74  Ga.  288,  68  Am.  Rep.  435;  Jes- 
ter V.  Bainbridge  Bank,  4  Ga.  App.  469,  61  S. 
B.  926. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  |{  45,  46 ;  Dec.  Dig. 

Error  from  Superior  Court,  Crisp  Coun- 
ty;  W.  F.  George,  Judge. 

Action  by  the  J.  I.  Case  Threshing  Machine 
Company  against  U.  B.  Hall.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Pearson  Bills,  of  Cordele^  for  plaintiff  in 
error.  Whipple  ft  McKenzie,  of  Cordele,  for 
defendant  in  error. 

POTTLE,  J.    Judgment  afilrmed. 


(11  Ctau  App.  887) 
ATKINSON  V.  BATTLE.    (No.  4,866.) 
(Court  of  Appeals  of  (Georgia.    Dec  10,  1912.) 

(ByUahue  by  the  Court.) 

L  Apfbai.  and  Bbbob  (|  12(X)*) — DisPOSiTioif 
OF  Cjjjsb — Effect  of  Decision  in  Trial 

COUBT. 

A  judgment  of  the  Court  of  Appeals  revers- 
ing a  judgment  of  the  trial  court  sustaining  a 
demurrer  to  a  plea  upon  the  ground  that  n« 
defense  is  therein  set  forth  cannot  he  set  asid^ 
on  motion  in  the  trial  court,  on  the  call  of  the 
case  for  trial,  upon  the  ground  that  since  th«. 
rendition  of  the  decision  by  the  Court  of  Ap- 
peals the  Supreme  Court,  in  another  case,  an- 
nounced a  rule  of  law  contrary  to  the  decision 
of  the  Court  of  Appeals. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4672 ;   Dec.  Dig.  i  1200.*! 

2.  CouBTs  (I  91*)— Rules  of  Decision — ^Pbe- 
VI0U8  Decisions  as  Pbbcbdents. 

The  Supreme  Court  did  not  in  Wilenslcy  v. 
Central  of  Georgia  Ry.  Co.,  136  Ga.  889.  72 
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S.  B.  418,  annoonce  a  mle  of  law  in  conflict 
with  the  decision  of  tiie  Court  of  Appeals  in 
Battle  V.  Atkinson,  9  6a.  App.  488,  TL  S.  E. 
775. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  {{  325,  326 ;   Dec  Dig.  |  91.»] 

3.  Carbiers  (I   228*)  —  Cabbiaok  of  Livb 
Stock — Action  for  Freight — Evidence. 
The  evidence  authorized  the  verdict  in  the 

defendant's  favor. 
[Ed.    Note.— For    other   cases,    see    Carriers, 

Cent  Dig.  H  957-960 ;    Dec  Dig.  |  228.*] 

Error  from  City  Court  of  Moultrie;  J.  D. 
McKenzie,  Judge. 

Action  by  H.  M.  Atkinson,  receiver,  against 
J.  J.  Battle.  Judgment  for  defendant,  and 
plaintifF  brings  error.    Affirmed. 

Rosser  &  Brandon,  of  Atlanta,  J.  H.  Mer- 
rill, of  Thomasville,  and  J.  A.  Wilkes,  of 
Moultrie,  for  plaintiff  In  error.  T.  H.  Parker, 
of  Moultrie,  for  defendant  in  error. 

POTTLE,  J.  Plaintiff  In  error  sued  Battle 
for  the  amount  of  freight  due  on  a  car  load 
of  live  stock  which  had  been  delivered  to  the 
defendant  without  payment  of  the  freight 
charges.  The  defendant  pleaded  that  the 
live  stock  was  damaged  in  transit  and  prayed 
to  recoup  the  amount  of  the  damage.  To  this 
plea  the  plaintiff  demurred,  contending  that 
the  defendant  was  bound  to  pay  the  freight, 
and  that  his  remedy  was  to  bring  a  separate 
action  for  any  damage  he  had  sustained.  The 
demurrer  was  sustained,  and  this  judgment 
was  reversed  by  the  Court  of  Appeals,  this 
court  holding  that,  under  the  practice  in  this 
state,  the  defendant  might  recoup  his  damage, 
and  that  there  was  nothing  in  the  act  of  Con- 
gress,t  known  as  the  "Hepburn  Act,"  which 
prohibited  such  recoupment.  Battle  v.  Atkin- 
son, 9  Ga.  App.  488,  71  S.  E.  775.  After  the 
judgment  of  this  court  was  made  the  judg- 
ment of  the  trial  court,  and  upon  the  call  of 
the  case  for  trial,  the  receiver  moved  for  a 
''rehearing"  upon  his  demurrer  to  the  plea  of 
recoupment,  upon  the  ground  that,  since  the 
decision  of  the  Court  of  Appeals  in  the  case, 
the  Supreme  Court  had  in  Wilensky  y.  Central 
of  Georgia  Ry.  Co.,  136  Ga.  889,  72  S.  E.  418, 
announced  a  contrary  rule.  The  trial  court 
passed  an  order  overruling  the  demurrer,  thus 
adhering  to  the  ruling  announced  by  the 
Court  of  Appeals.  Subsequently  the  Jury  re- 
turned a  verdict  in  favor  of  the  defendant, 
and  the  receiver's  motion  for  a  new  trial 
was  overruled.  The  case  is  here  upon  excep- 
tions to  the  overruling  of  this  motion  and  to 
the  refusal  of  the  court  to  again  sustain  the 
plaintiff's  demurrer. 

[1]  1.  The  decision  as  rendered  by  the 
Court  of  Appeals  was  binding  upon  the  par- 
ties. Its  judgment  was  duly  made  the  Judg- 
ment of  the  trial  court,  and  stood  thereafter 
for  all  purposes  Just  as  though  the  demurrer 
had  been  overruled  by  the  trial  court  in  the 
first  instance,  and  no  exception  had  been 
taken.     The  Judgment  estopped  the  plaintiff 


from  again  raising  the  same  question  In  that 
case.  Civil  Code  1910,  |  5820.  The  pro- 
nouncement by  the  Supreme  Court  in  another 
case  of  a  contrary  rule  could  not  have  the 
effect  of  setting  aside  the  Judgment  of  the 
Court  of  Appeals,  a  court  which  had  complete 
Jurisdiction  of  the  parties  and  the  subject- 
matter.  Such  a  ruling  by  the  Supreme  Court 
would  show  that  the  Judgment  of  the  Court 
of  Appeals  was  erroneous,  but  it  would  not 
authorize  a  reopening  in  the  trial  court  of 
the  question  of  law  settled  by  that  Judgment 

[2]  2.  But  the  decision  of  the  Supreme 
Court  in  the  Wilensky  Case  does  not,  we 
think,  go  to  the  extent  contended  for.  AH 
that  was  held  in  that  case  was  that,  where  a 
consignee  refused  to  pay  the  freight  and  ac- 
cept goods  in  a  damaged  condition,  he  could 
not  maintain  an  action  against  the  carrier 
for  the  damages,  less  the  freight,  even  where 
the  damage  exceeded  the  amount  of  the 
transportation  charges.  That  the  question 
dealt  with  by  the  Court  of  Appeals  was  not 
involved  in  the  Wilensky  Case  is  clear  from 
the  following  excerpt  from  the  concurring 
opinion  of  Mr.  Justice  Lumpkin:  **We  need 
not  stop  to  consider  whether,  under  our  stat- 
ute in  regard  to  recoupment,  this  rule  has 
been  so  far  modified  as  that.  If  the  carrier 
should  bring  an  action  to  recover  the  freight 
charge  against  the  shipper  or  consignee,  the 
defendant  could  recoup  the  amount  of  dam* 
ages  arising  from  failure  of  duty  by  the 
carrier.  That  is  a  different  proposition  from 
the  question  whether  the  carrier,  upon  ev- 
ery claim  that  unliquidated  damages  have 
arisen  to  the  consignee  greater  in  amount 
than  the  freight  charges  fixed  by  contract 
or  law,  must  waive  his  lien,  deliver  the 
goods,  and  rely  upon  a  suit  against  the  con- 
signee, or  else,  though  he  may  honestly  con- 
test the  existence  or  amount  of  such  dam- 
age, become,  In  effect,  a  purchaser  of  the 
goods,  under  an  Implied  contract  to  pay  their 
value,  should  a  jury  ultimately  find  the  ques- 
tion of  damages  against  him."  It  Is  mani- 
fest from  an  inspection  of  the  opinion  of  the 
court  in  that  case,  as  well  as  from  the  opin- 
ions of  the  concurring  Justices,  that  the  Su- 
preme Court  confined  its  ruling  to  the  ques- 
tion before  it,  and  rendered  no  Judgment 
upon  the  exact  point  before  this  court  in 
the  present  case  when  it  was  here  before. 

[3]  3.  The  shipment  was  made  under  a  spe- 
cial contract  of  affreightment  which  exempt- 
ed the  carrier  from  liability  for  injuries 
caused  by  the  vicious  propensities  of  the  live 
stock.  It  Is  insisted  by  the  plaintiff  in  error 
that  the  evidence  demanded  a  finding  that; 
the  injuries  were  due  solely  to  the  vicious 
nature  of  the  animals. 

We  have  read  the  evidence  carefully,  and 
we  cannot  assent  to  this  view  of  it  There 
^as  direct  testimony  in  favor  of  the  con- 
signee that  the  internal  injuries  received  by 
the  live  stock  were  such  as  could  not  have 
been   caused  from    fighting,   but  could,   and 
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probably  did,  result  from  the  negligent  and 
improper  handling  of  the  carrier's  train. 
This  tc>Atimony  made  a  question  for  the  Jury, 
and  there  was  no  abuse  of  discretion  in  re- 
fusing to  disturb  their  verdict. 
Judgment  affirmed* 


(U  Oa.  App.  836) 

JBLLICO  V.  J.  B.  WHITE  &  CO.    (Na  4.888.) 

(Court  of  Appeals  of  Georgia.    Dec  10,  1912.) 

(SyJlahug  hy  the  CourU) 

1.  Master  akd  Servant  (|  125*) — iNJUBisfl 
TO  Servant— Safe  Place  to  Work. 

In  order  for  a  servant  to  recover  damages 
from  a  master  on  the  ground  that  the  master 
has  been  negligent  in  not  furnishing  a  safe 
place  in  which  to  work,  it  must,  as  a  general 
rule,  appear  that  the  master  knew,  or  ought 
to  have  known,  of  the  defect  or  danger,  and 
that  the  servant  did  not  know,  and  had  not 
equal  means  of  knowing,  such  fact,  and  by  the 
exercise  of  ordmary  care  could  not  have  known 
thereof.  Ludd  v.  Wilkins,  118  Ga.  525,  45  S. 
E.  429;  Holland  v.  Durham  Goal  &  Coke  Co, 
131  Ga.  715,  721,  63  S.  B.  290. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i|  243-251;  Dec  Dig.  | 
125.*] 

2.  Master  and  Servant  (f  289*)— Injubieb 
TO  Servant— Evidence— Nonsuit. 

The  plaintiff  was  a  saleswoman  in  the  car- 
pet department  of  the  defendant's  store.  At 
one  end  of  the  storeroom  was  a  passageway, 
from  three  to  four  feet  wide,  extending  between 
a  counter  and  a  wall  directly  opposite.  Over 
this  passageway  and  extending  from  the  ceiling 
was  a  large  gaslight,  placed  there  for  the  pur- 
pose of  lighting  the  passageway  when  in  use 
by  the  defendant's  employes.  The  plaintiff  had 
been  displaying  carpets  to  a  customer  in  the 
main  part  of  the  room,  and  started  through 
this  passageway  for  the  purpose  of  procuring 
some  carpet  fasteners.  While  walking  along 
the  passageway,  she  tripped  and  fell  over  three 
large  rugs  which  had  been  left  there  by  one  of 
the  defendant's  employes,  and  in  consequence 
thereof  was  injured.  The  place  where  the 
plaintiff  fell  was  designed  solely  for  use  as  a 
passageway,  and  not  as  a  place  for  the  storing 
of  rugs  and  carpets.  She  brought  an  action  to 
recover  damages  for  the  injuries  thus  sustained 
predicating  her  right  to  recover  upon  the  alleged 
negligence  of  the  defendant  in  failing  to  fur- 
nish her  a  safe  place  in  which  to  work,  and  in 
furnishing  an  insufficient  light.  From  the 
plaintiff's  testimony  it  appeared  that  25  minutes 
before  she  sustained  the  injuries  complained  of 
the  gaslight  over  the  passageway  was  not  burn- 
ing, though  she  was  unable  to  state  whether  or 
not  the  light  was  burning  at  the  time  she  fell 
over  the  rugs.  It  appears  from  her  testimony, 
also,  that  the  light  was  placed  there  for  the 
purpose  of  lighting  the  passageway  when  in 
use  by  the  defendant's  employes,  and  it  is  in- 
ferable from  the  testimony  that  she  could  have 
turned  on  the  light  before  she  entered  the  pas- 
sageway, and  that,  if  she  had  done  so,  she  could 
have  seen  the  rugs  and  have  avoided  the  injury. 
Heldj  that  inasmuch  as  the  testimony  of  the 
plaintiff  demanded  the  finding  that  she  had 
equal  means  with  the  defendant  of  knowing  of 
the  danger  complained  of,  and  by  the  exercise 
of  ordinary  care  could  have  known  thereof,  she 
is  not  entitled  to  recover,  and  a  nonsuit  was 
propel ly  awarded.  Short  v.  Cherokee  Manu- 
facturing Co.,  3  Ga.  App.  377,  59  S.  E.  1115; 
Central  of  Georgia  Railway  Ca  v.  Henderson, 


6  Ga.  App.  459,  66  8.  B.  297;  Carroll  ▼.  At- 
lanta Paper  Co.,  7  Ga.  App.  584,  67  S.  B.  680. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |{  1089-1132 ;  Dec.  Dig.  i 
289.*] 

Russell,  J.,  dissenting. 

Brror  from  City  Court  of  Richmond  Coun- 
ty; Wm.  F.  Eve,  Judge. 

Action  by  Kate  JelUco  against  J.  B.  WMte 
&  Co.  Judgment  for  defendant,  and  plaintiff 
brings  error.     Affirmed. 

Isaac  fi.  Peebles,  Jr.,  of  Augusta,  for  plain- 
tiff in  error.  B.  H.  Callaway,  of  Augusta, 
for  defendant  in  error. 

POTTLEl,  J.     Judgment  affirmed. 

RUSSEUi,  J.  (dissenting).  I  am  of  the 
opinion  that  the  award  of  a  nonsuit  was  er- 
ror. The  plaintiff,  at  least  inferably  proved 
her  case  as  laid,  and  the  issues  should  In  my 
judgment  have  been  submitted  to  the  jury. 


01  Oa.  App.  844) 
DUKE  V.  STATB.     (No.  4,486.) 
(Court  of  Appeals  of  Georgia.    Dec  10, 1912.) 

(8yUab«$  by  ih0  Court.) 

LABOERT    (i    65*)— PEOBBCUTION— SUFFIdKN- 
CT  OF  BVIDENCB. 

There  was  no  evidence  whatever  to  sup- 
port the  verdict  in  this  case,  and  it  was  there- 
fore unauthorized  by  law. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  ||  152,  104,  165,  167-169;  Dec 
Dig.  I  55.^] 

Error  from  City  Court  of  Jackson;  H.  M 
Fletcher,  Judge. 

Mallett  Duke  was  convicted  of  larceny 
and  brings  error.     Reversed. 

R.  W.  Mays,  of  Jackson,  and  O.  M.  Duke, 
of  Flovilla,  for  plaintiff  in  error.  C.  L. 
Redman,  SoL,  of  Jackson,  for  the  State. 

HILL,  C.  J.  Duke  was  convicted  of  the 
offense  of  simple  larceny,  and  bis  motion  for 
a  new  trial,  based  upon  the  general  grounds 
and  upon  alleged  newly  discovered  evidence, 
was  overruled,  and  he  brings  error.  We 
think  he  is  entitled  to  a  new  trial  on  these 
grounds.  The  evidence,  briefly  stated,  is  as 
follows:  The  prosecutor  and  the  accused 
got  together  on  Saturday  and  began  drink- 
ing. The  prosecutor  had  in  his  possession 
$36  in  one-dollar  bills,  some  tobacco,  and  a 
pocketknife.  While  drinking  they  went  to 
a  house  with  some  lewd  women,  and  they 
continued  drinking  with  these  women.  The 
prosecutor  testified  that  he  got  drunk  and 
became  insensible,  and  that,  when  he  came 
to  himself,  his  money,  his  pocketknife,  and 
his  tobacco  all  were  gone,  and  so  were  his 
companions.  His  pocketknife  was  found  in 
the  front  yard  of  the  house  where  he  lived. 
None  of  his  money  or  tobacco  was  found. 
The  one  incriminating  drcumstanoe  against 
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the  accosed  was  the  teetimony  of  the  chief 
of  police  of  the  town  of  Jackson  that  on  the 
Saturday,  when  the  accused  and  the  prose- 
cutor got  together,  he  demanded  of  the  ac- 
cused his  street  tax;  that  the  accused  then 
said  that  he  did  not  have  any  money,  that 
he  would  pay  him  when  he  got  some;  that 
on  the  following  Monday  morning  the  accus- 
ed paid  on  his  street  tax  a  one-dollar  bill, 
and  then  had  in  his  possession  several  other 
one-dollar  bllla  This  testimony,  unexplain- 
ed, was  sufficient  to  raise  a  suspicion  of  the 
guilt  of  the  accused,  but  he  explained  it  by 
undisputed  evidence.  He  proved  by  a  white 
witness  that  he  had  worked  for  the  witness 
for  three  days  in  the  latter  part  of  Septem- 
ber, and  for  this  work  he  had  been  paid  $5 
In  one-dollar  bills  and  one  silver  dollar.  The 
Monday  referred  to  by  the  chief  of  police 
was  the  9th  of  October.  With  this  explana- 
tion, the  circumstance  to  which  the  chief  of 
police  testified  was  not  sufficient  to  sup- 
port the  verdict  Besides,  the  newly  dis- 
covered evidence  is  to  the  effect  that  the 
marshal  of  the  tovm  of  Jadcson  made  a  mis- 
take as  to  the  time  when  the  accused  paid 
him  the  one-dollar  bill  on  his  street  tax. 
Tbe  fact  was  that  he  paid  this  one  dollar 
in  September,  about  the  time  he  received  it 
for  his  work,  and  not  at  the  time  the  mar- 
shal said.  This  fact  was  shown  by  the  tax 
receipt  which  the  marshal  gave  the  accused 
at  the  time  of  the  payment ;  the  date  of  this 
receipt  being  contemporaneous  with  the  date 
of  the  payment  of  the  $5  to  the  accused  for 
his  work,  and  being  in  September,  and  not 
in  October,  when  the  prosecutor  lost  his 
money,  and  this  doubtless  would  have  been 
sufficient  to  remove  any  suspicion  arising 
from  the  possession  of  the  one-dollar  bills 
by  the  accused.  Begardless,  however,  of 
the  newly  discovered  testimony,  the  verdict 
is  without  any  evidence  to  support  it,  and  a 
new  trial  should  have  been  granted. 
Judgment  reversed. 

(U  Qa.  App.  829)        — ■=— ■ 
MIDLAND  CITY  H0TB7L  CX).  v.  GIBSON. 

SAME  V.  GUNN. 
(No.  4,300.) 
(Court  of  Appeals  of  Ckorgia.    Dec  10,  1912.) 

(SyUahuM  by  the  Court.) 

1.   COBPOBATIONS     (8     84*)— StOOK     StTBBCBIP- 
TION— PURPOSB     OF     CORPOBATION— <:2HANQB 

—Rbleasb  of  Subscbibbb. 

A  material  change  in  the  character  of  the 
enterprise  or  purpose  of  a  proposed  corpora- 
tion releaaes  a  subscriber  to  its  capital  stock 
who  does  not  assent  to  or  acquiesce  in  the 
change. 

[Bid.  Note.— For  other  cases,  see  Oorporations, 
C3ent.  Dig.  ||  296-327 ;    Dec.  Dig.  8  84.*] 

2.  COBPOBATIONS    (I   84*)— Stock    Subscbip- 

TION — ^RELBASB—HOTBL    BUSINESS— Chanob 

OF  Location. 

Where  one  suhBcribes  for  capital  stock  in 
an  enterprise  to  be  organized  for  the  purpose 
of  erecting  a  hotel  on  certain  described  prop- 
erty, he  is  released  from  his  ■ubscription,  u, 


without  his  express  or  Implied  assent,  a  char> 
ter  is  obtained  authoriaing  the  corporation  to 
conduct  the  business  of  a  hotel  company  else- 
where than  at  the  location  described  in  the 
subscription. 

[E3d.  Note. — ^For  other  cases,  see  Corpora- 
tions, Cent  Dig.  |8  296-^27 ;  Dec.  Dig.  i  81*] 

(Additional  Spllabut  by  Editorial  Staff.) 

3.   COBPOBATIONS     (f     76*)— STOCK     SUBSCBIP- 
TION— CONTBACT. 

A  subscription  to  the  capital  stock  of  a 
corporation  is  a  mere  offer  to  take  and  pay  for 
the  stock  on  the  terms  and  conditions  stated 
in  the  offer.  It  generally  becomes  binding  and 
enforceable  when  the  consideration  therefor  has 
been  supplied  by  the  promise  of  other  subscrib- 
ers to  take  and  pay  for  stock  to  the  amount 
named  in  the  subscription. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  |S  197-209,  213-218;  Dec.  Dig.  I 
7e.*] 

Error  from  City  Court  of  Macon;  Bobt 
Hodges,  Jadga 

Actions  by  tbe  Midland  City  Hotel  Com- 
pany against  O.  C.  Gibson  and  against  Will 
Gunn.  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Affirmed. 

Hardeman*  Jones,  Park  &  Johnston,  of 
Macon,  for  plaintiif  in  error.  W.  D.  McNeil 
and  Will  Gunn,  botb  of  Macon,  for  defend- 
ants in  error. 

POTTLE,  J.  The  defendanU  subscribed 
for  capital  stock  in  a  proposed  corporation; 
their  subscriptions  being  identical  except  as 
to  amount  The  defendant  Gunn's  subscrip- 
tion was  in  the  following  language:  *'Sub- 
scription  to  the  capital  stock  of  a  corpora- 
tion to  be  organized  for  the  purpose  of  erect- 
ing a  hotel  on  the  Dempsey  property.  Ma- 
con, Ga.,  March  8,  1911.  I  hereby  subscribe 
$5,000  to  the  capital  stock  of  the  proposed 
corporation  mentioned  above,  and  I  hereby 
promise  to  pay  said  subscription  as  follows: 
Payments  to  cover  period  of  thr^  years, 
$400  for  the  first  eleven  payments,  and  $000 
for  last  payment  It  is  expressly  under- 
stood, however,  that  the  subscription  is  not 
binding  if  the  total  amount  subscribed  is 
less  than  $150,000."  After  the  $150,000  of 
stock  had  been  subscribed  for,  subscribers 
representing  the  majority  of  the  stock  to  be 
issued  met  and  appointed  a  committee  to 
procure  a  charter.  The  defendants  were 
present  at  this  meeting;  but,  so  far  as  ap- 
pears, they  were  not  informed  of  the  inten- 
tion of  the  incorporators  to  obtain  the  char- 
ter which  was  thereafter  applied  for.  The 
committee  appointed  by  the  subscribers  duly 
made  application  for  and  obtained  a  charter 
for  the  proposed  corporation.  The  petition 
for  the  charter  recited  that  the  petitioners 
and  their  associates  desired  to  be  incorporat- 
ed under  the  name  and  style  of  Midland  City 
Hotel  Company,  with  the  principal  office  and 
place  of  business  in  the  dty  of  Macon,  and 
with  the  right  to  establish  branch  offices 
and  places  of  business  within  the  state  of 
Georgia  and  elsewhere  from  time  to  time  as 


*For  oUier 
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might  be  considered  for  the  best  Interest  of  | 
the  corporation. 

The  principal  bnslnees  to  be  carried  on 
by  the  corporation  was  stated  to  be  that  of 
a  hotel  company,  and  the  following  rights 
and  powers  were  applied  for  and  obtained 
for  the  corporation:  First  To  acquire  lands 
in  the  dty  of  Macon  or  elsewhere,  and  to 
erect  thereon  buildings  suitable  for  the  pur- 
poses of  the  corporation.  Second.  To  pur- 
chase, lease,  or  otherwise  acquire  hotels, 
apartment  houses,  lodging  houses,  storehous- 
es, restaurants,  and  other  buildings,  and  real- 
estate  or  other  businesses  of  a  similar  char- 
acter. Third.  To  build,  equip,  maintain,  and 
conduct  hotels  and  apartment  houses,  and 
to  do  a  general  hotel  business  in  all  its 
branches.  Fourth.  To  operate,  either  by  it- 
self or  others,  hotels,  restaurants,  and  caf^s, 
and,  in  connection  therewith,  barber  shops, 
bathrooms,  cigar  and  news  stands,  and  to 
carry  on  such  lines  of  business  as  are  usual 
and  proper  in  connection  with  hotels;  to 
lease,  rent,  or  let  any  or  all  of  its  store- 
rooms, shops,  or  other  portions,  or  all  of  its 
bullrings,  and  any  privileges  or  concessions 
in  or  about  its  hotels,  or  connected  there- 
with,'or  under  the  control  and  management 
of  the  corporation.  Fifth.  To  buy,  sell, 
lease,  and  rent  real  and  personal  property 
of  all  kinds,  either  for  itself  or  as  agent 
for  others.  Sixth.  To  buy  and  sell  its  own 
stock,  and  to  hold  any  of  its  own  stock  so 
purchased,  either  as  treasury  stock,  or  to 
<»ncel  and  retire  the  same,  or  to  sell  and  re- 
issue  the  same.  Seventh.  To  sell,  lease,  rent, 
or  otherwise  dispose  of  any  of  its  property, 
or  the  whole  thereof,  whenever  in  the  opin- 
ion of  the  majority  of  the  stockholders  it  is 
for  the  best  interest  of  the  company;  and, 
under  like  circumstances,  to  sell,  mortgage, 
lease,  or  rent  any  of  its  property  for  the 
purpose  of  raising  money.  Eighth.  To  bor- 
row and  lend  money,  and  to  issue  bonds, 
debentures,  or  other  obligations,  and  secure 
the  same  by  mortgage,  deed  of  trust,  pledge 
of  its  property  or  securities,  or  any  other 
means,  and  to  provide  for  the  payment  there- 
of. Ninth.  To  purchase  the  stocks,  bonds, 
or  other  securities  or  obligations  of  any  ho- 
tel company,  and,  when  any  hotel  is  owned 
or  controlled  by  it,  either  in  whole  or  in 
part,  by  the  ownership  of  stocks,  bonds,  or 
other  securities  of  the  company  or  corpora- 
tion owning  or  operating  the  same,  to  in- 
dorse or  guarantee  the  notes,  bonds,  or  otner 
obligations  of  any  such  hotel  or  corporation, 
and  to  pledge  its  credit  for  the  beneUt  there- 
of. Tenth.  To  subscribe  for,  purchase,  sell, 
or  otherwise  acquire  and  dispose  of  the 
shares,  stocks,  bonds,  or  other  obligations, 
secured  or  unsecured,  of  any  corporation 
now  or  hereafter  organized  under  the  laws 
of  Georgia,  or  of  any  other  state,  or  of  the 
United  States,  and  to  hold  the  same  with  all 
of  the  rights  of  ownership  therein  as  is  per- 
mitted to  natural  persons. 

This  charter  was  duly  accepted  by  a  ma- 


jority of  the  stockholders  at  a  meeting  call- 
ed for  that  purpose;  but  it  does  not  appear 
that  either  of  the  defendants  did  any  act 
by  way  of  acceptance  of  the  charter,  or  by 
participating  in  the  organization,  to  raise 
ah  estoppel  against  them  to  urge  the  de- 
fense hereinafter  referred  to.  Upon  being 
informed  as  to  the  kind  of  charter  that  had 
been  obtained,  the  defendant  Gunn  sought, 
by  letter,  to  withdraw  his  subscription  to 
the  capital  stock ;  and  the  defendant  Gibson, 
without  affirmatively  withdrawing,  declined 
to  pay  the  first  installment  due  on  his  sub- 
scription. Thereupon  suits  against  them 
were  instituted  In  the  name  of  the  corpora- 
tion, to  recover  upon  the  subscription  con- 
tract In  their  answers  they  urge  several 
reasons  why  plaintiff  ought  not  to  recover; 
but,  under  the  view  we  have  taken  of  the 
case,  only  one  defense  need  be  referred  to. 
Each  of  the  defendants  pleaded  that  the 
charter  obtained  for  the  corporation  was 
such  a  fundamental,  radical,  and  material 
departure  from  the  enterprise  as  described  in 
the  subscription  that  it  released  the  sub- 
scribers. Demurrers  to  the  answers  were 
overruled,  and,  after  evidence  was  intro- 
duced In  behalf  of  the  plaintiff,  a  nonsuit 
was  awarded  in  each  case,  and  separate 
writs  of  error  were  sued  out  complaining  of 
this  ruling. 

[3]  L  A  subscription  to  capital  stock  is 
simply  an  offer  to  take  and  pay  for  the 
stock  upon  the  terms  and  conditions  stated 
in  the  offer.  Hence  it  is  that,  If  a  condi- 
tional subcriptlon  be  made.  It  must  appear 
that  the  conditions  have  been  met  or  that 
they  have  been  waived  by  the  subscriber, 
else  he  will  not  be  bound.  Allen  v.  Hastings 
Industrial  Co.,  2  Ga.  App.  291,  68  S.  B  504. 
"In  mutual  subscriptions  for  a  common  ob- 
ject the  promise  of  the  others  is  a  good  con- 
sideration for  the  promise  of  each."  Civil 
Code  (1910)  I  424a  Assuming  that  a  sub- 
scription for  capital  stock  must  be  in  writ- 
ing (as  to  which  we  express  no  opinion), 
the  subscription  generally  becomes  binding 
and  enforceable  when  the  Iconslderatloin 
therefor  has  been  supplied  by  the  promise 
of  other  subscribers  to  take  and  pay  for 
stock  to  the  amount  named  In  the  subscrip- 
tion and  a  charter  has  been  obtained  to 
carry  on  the  business  mentioned  in  the  sub- 
scription. When  this  is  done,  the  subscriber 
is  in  the  same  situation  as  one  who  makes 
a  written  offer  to  sell  or  purchase  goods, 
where  the  offer  is  accepted  by  the  other 
party.  In  such  case  the  contract  becomes 
complete  and  binding  on  both  parties.  Simp- 
son V.  Sanders,  130  Ga.  265,  60  S.  B.  541. 
The  general  rule  is  that  where  an  offer  is 
made  to  buy  or  sell  goods,  it  will  not  be- 
come binding  until  it  has  been  accepted  by 
the  other  party  "unequivocally,  uncondition- 
ally, and  without  variance  of  any  sort" 
This  results  from  the  rule  that,  before  par- 
ties are  bound  by  a  contract  there  must  be 
mutual  assent  to  the  same  thing  and  in  the 
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same  sense;  or,  In  other  words,  there  must 
be  a  meeting  of  minds.  Robinson  y.  Wei- 
ler,  81  Ga.  704,  8  S.  E.  447. 

[1]  Hence  It  is  that  a  subscription  to  stock 
will  not  ordinarily  be  binding  unless  it  ap- 
pears that  the  other  subscribers  subscribed 
to  the  same  common  object  and  upon  sub- 
stantially the  same  terms  and  conditions. 
And  so,  likewise,  where  one  subscribes  for 
capital  stock  in  a  proposed  corporation  to  be 
organized  for  a  specified  purpose,  he  will 
not  be  bound  upon  his  subscription  unless 
the  corporation  is  organized  and  a  charter - 
obtained  for  the  carrying  out  of  the  pur- 
pose stated  in  the  subscription.  The  rule 
applicable  in  such  cases  is  stated  by  the 
Supreme  Court  In  Snook  Yi  (Georgia  Im- 
provement Co.,  83  Ga.  61,  64,  9  S.  E.  1104, 
1105,  as  follows:  "The  doctrine  Is  now  well 
settled  that  if  a  charter  of  a  corporation 
is  materially,  fundamentally,  or  radically 
changed  by  the  Legislature,  after  a  person 
has  subscribed  for  stock  therein,  without 
his  consent,  he  Is  released  from  such  sub- 
scription. On  this  subject  the  only  differ- 
ence in  the  decisions  of  the  courts  now  Is  as 
to  what  amounts  to  a  material,  fundamental, 
or  radical  change.  They  hold  that  this  is  a 
question  of  law  to  be  decided  by  the  courts, 
and  not  a  question  of  fact  for  the  jury. 
Most  of  them  hold  that  no  general  rule  can 
be  laid  down  as  to  what  is  a  material  or 
fundamental  change,  but  that  each  case 
must  be  determined  upon  its  own  state  of 
facts."  See,  also,  Howard  v.  Glenn,  85  Ga. 
238,  262,  11  S.  B.  610,  21  Am.  St  Rep.  156; 
Wilson  T.  Wills  Valley  Railroad  Co.,  33  Ga. 
466.  Substantially  the  same  rule  has  been 
applied  in  cases  where  an  amendment  to  a 
charter  is  proposed;  the  rule  being  that, 
when  an  amendment  is  "fundamental,  radi- 
cal, or  vital,'*  the  unanimous  consent  of  the 
stockholders  to  its  acceptance  is  essential 
Atlanta  Steel  Co.  v.  Mynahan,  138  Ga.  668, 
75  S.  E  980.  Or,  as  it  was  expressed  in 
Winter  v.  Muscogee  Railroad  Co.,  11  Ga. 
438,  the  charter  cannot  be  "materially  or  es- 
sentially altered**  by  an  amendment  so  as  to 
bind  the  subscribers  without  their  assent 
To  the  same  effect,  see  May  v.  Memphis 
Branch  R.  Co.,  48  Ga.  110. 

The  charter  being  a  contract  between  the 
corporation  and  its  members,  it  follows,  from 
the  application  of  elementary  principles,  that 
a  subscriber  to  stock  would  not  be  bound  un- 
less he  assented,  either  before  or  after  the 
charter  was  obtained,  to  the  terms  of  the 
contract  as  embraced  therein.  Certainly  it 
is  going  quite  far  enough  to  say  that  a  sub- 
scriber will  not  be  released  unless  there  has 
been  a  radical,  fundamental,  or  vital  change 
in  the  contract  to  which  he  offered  to  be- 
come a  party.  The  rule  is  thus  stated  by 
Cook,  in  a  recent  edition  of  his  work  on  Cor- 
porations: "A  material  change  in  the  char- 
acter of  the  enterprise,  the  capital  stock,  or 
purpose  of  the  proposed  company,  releases 


those  who  do  not  assent  thereto.**  1  Cook  on 
Corporations  (6th  Ed.)  f  62.  See,  also.  Sec- 
tions 52,  194.  The  object  for  which  the  cor- 
poration is  to  be  formed  is  of  the  essence* 
of  the  subscription.  If  this  object  is  materi- 
ally or  essentially  departed  from,  without 
the  assent  of  the  subscriber,  express  or  im- 
plied, he  is  released  from  his  subscription. 
One  who  subscribes  to  capital  stock  in  a 
corporation  is  presumed  to  have  reached  the 
conclusion,  after  investigation,  that  the  en- 
terprise will  be  a  profitable  one,  and  he  can- 
not be  forced  to  pay  money  to  carry  on  a 
business  to  the  operation  of  which  he  has- 
not  assented.  See  1  Thompson  on  Corpora- 
tions (2d  Ed.)  IS  779,  780,  where  several  il- 
lustrations of  the  application  of  the  rule  are 
given.. 

[21  Let  these  principles  be  applied  to  the 
present  case.  The  defendant  subscribed  for 
stock  in  a  corporation  to  be  organized  "for 
the  purpose  of  erecting  a  hotel  on  the  Demp- 
sey  property.**  Even  if  the  subscription  l» 
required  to  be  in  writing,  under  the  statute 
of  frauds,  it  was  competent  to  show  by  parol 
the  location  of  the  Dempsey  property,  yrhich 
was,  according  to  the  evidence,  a  lot  In 
the  dty  of  Macon.  It  does  not  appear  from 
the  subscription  whether  it  was  proposed  for 
the  corporation  to  operate  the  hotel  after  it 
was  constructed,  or  to  lease  it  to  others; 
but  it  is  perhaps  true  that,  under  the  broad 
terms  of  this  subscription,  a  charter  could  be 
obtained  either  authorizing  the  incorporators 
to  merely  construct  a  building  to  be  used  as 
a  hotel,  or  to  erect  the  building  and  conduct 
the  business  of  a  hotel  company  therein  after 
it  was  constructed.  But  be  this  as  it  may^ 
it  is  certain  that  under  the  terms  of  the  sub- 
scription the  charter  was  to  be  confined  to 
the  construction  and  operation  of  a  hotel  on 
the  Dempsey  property  in  the  city  of  Macon. 
It  was  perfectly  competent,  in  procuring  this 
charter,  to  ask  for  and  obtain  all  the  powers 
that  were  either  necessarily  or  properly  ifi- 
cldental  to  the  main  object  of  the  corpora- 
tion. For  Instance,  the  incorporators  had  the 
right  to  obtain  whatever  authority  was  nec^ 
essary  or  proper  in  the  conduct  and  manage- 
ment of  a  modem,  well-equipped  hoteL  It 
may  be  that  they  could  also  obtain  authority 
to  Invest  any  surplus  funds  which  the  cor- 
poration might  have  in  other  hotel  enter- 
prises, or  in  stocks  or  bonds,  or  in  any  other 
way  which  might  seem  proper  to  the  govern- 
ing authorities  of  the  corporation.  But  the 
objection  tq  this  charter  is  that,  without  the 
assent  or  acquiescence  of  the  defendants,  it 
embarks  them  in  a  general  hotel  business, 
not  only  in  the  dty  of  Macon,  but  anywhere 
else  on  the  face  of  the  habitable  globe  the 
governing  authorities  of  the  corporation 
might  see  fit  to  invest  the  capital  stock  of 
the  company.  The  defendants  were  willing 
to  put  their  money  In  a  hotel  to  be  erected 
on  the  Dempsey  property  ^n  Macon,  because, 
from  their  knowledge  of  the  situation,  they 


fflLi 


covufcnji  T.  Hixos' 


603 


became  satisfied  that  the  Investment  would 
be  a  profitable  one.  They  were  not  willing 
(or  at  least  they  did  not  express  such  willing- 
ness In  their  subscription)  to  •  invest  their 
money  in  a  hotel  to  be  erected  in  the  city  of 
Atlanta  or  in  New  York,  or  elsewhere  than 
in  the  city  of  Macon.  When  the  incorpora- 
tors obtained  a  charter  which  authorized 
them  to  build,  equip,  and  maintain  a  hotel 
in  the  city  of  Macon  or  elsewhere^  there  was 
such  a  vital,  fundamental,  and  radical  de- 
parture from  the  subscription  as  released  the 
defendants  therefrom. 

We  fully  agree  with  the  contention  of 
counsel  for  the  plaintiff  that,  where  the  com- 
mon object  as  expressed  in  the  charter  is 
substantially  the  same  as  that  referred  to  In 
the  subscription,  the  mere  fact  that  inci- 
dental powers  are  obtained  which  are  not. 
usually  employed  in  an  enterprise  of  the 
character  described  would  not  release  the 
subscribers.  But  we  wholly  dissent  from 
the  proposition  that  the  subscriber  would  not 
be  released  because  of  the  mere  fact  that 
the  corporation,  after  it  was  formed,  has 
not  attempted  in  fact  to  depart  from  the 
common  enterprise  as  described  in  the  sub- 
scription, when  the  charter  authorized  a 
fundamental  departure  from  the  subscription. 
The  only  remedy  which  the  defendants  had 
was  to  refuse  to  pay  their  subscription.  The 
corporation  still  has  the  power  to  embark 
its  shareholders  in  the  erection  and  mainte- 
nance of  a  hotel  elsewhere  than  In  the  city 
of  Macon.  It  could  not  be  enjoined  from 
so  doing,  because  this  i)ower  is  unmistakably 
granted  in  the  charter.  By  it,  and  it  alone, 
the  authority  of  the  corporation  must  be 
determined;  but  a  material  or  essential 
variance  therein  from  the  general  scheme 
and  purpose  as  set  forth  in  the  subscription 
operates  to  release  the  subscriber,  unless 
he  assents  to  or  acquiesces  in  the  change. 
It  may  be  that  if  the  charter  had  stated,  as 
a  particular  business  to  be  carried  on,  the 
erection  and  maintenance  of  a  hotel  in  the 
dty  of  Macon  on  the  Dempsey  property, 
the  subscriber  would  not  be  released,  even 
though  the  charter  had  granted  authority  to 
enter  into  other  business  not  strictly  within 
the  usual  scheme  of  the  enterprise  stated  as 
the  primary  object  of  the  corporation,  when 
no  attempt  was  made  to  exercise  any  such 
jpower.  Cook  v.  Equitable  Building  St  Loan 
Association,  104  Ga.  814,  30  S.  B.  911.  But 
be  this  as  it  may,  in  the  present  charter  the 
particular  business  to  be  carried  on  was 
so  essentially  and  materially  different  from 
that  into  which  the  defendants  agreed  to 
enter  that  It  released  them  from  their  sub- 
scriptions. There  was  nothing  in  the  evi- 
dence to  raise  any  estoppel  against  either  of 
the  defendants  to  urge  this  defense,  and  the 
view  which  we  have  taken  of  the  case  ren- 
d'^rs  it  unnecessary  ta  discuss  the  question 
whether   or   not   a   subscription    to   capital 


stock  In  a  corporation  becomes  Irrevocable 
after  the  conditions  set  forth  in  the  sub- 
scription have  been  met,  or  the  question 
whether  the  suit  was  properly  brought  in 
the  name  of  the  corporation. 

There  was  no  error  in  overruling  the  de- 
murrers to  the  answers,  nor  in  granting  the 
nonsuit. 

Judgment  affirmed. 


(11  Qa.  App.  818) 
COUNCIL  V.   mXON.      (No.  4,200.) 
(Court  of  Appeals  of  Georgia.    Dec.  10,  ViV2.) 

(8vllabu%  "by  the  Court,) 

1.  Attorney  ano  Olibnt   (S  165* )— Action 
roR  Services—Petition— Demurrer. 

The  demurrer  was  without  merit. 
[Ed.   Note.— For  other   cases,   see   Attorney 
and  Client,  Cent  Dig.  H  865^67;    Dec  Dig. 
i  165.*] 

2.  Reference    (|    106*) —Appointment    of 

AUDITORr— REPORT—PAHiURE  TO  1<'IUB— TBIAIi 

TO  Jury. 

Where  an  auditor  was  regularly  appoint- 
ed, but  no  time  was  specified  within  which  his 
report  was  to  be  filed,  and  the  case  was  con- 
tinued for  several  terms,  and  the  time  for 
making  the  report  extended,  and  where  an  or- 
der was  finally  passed,  during  term,  by  con- 
sent of  all  parties  at  interest,  requiring  the 
auditor  to  file  his  report  by  a  specified  date, 
"or,  m  default  thereof,  that  said  cause  be 
withdrawn  from  the  consideration  of  said  au- 
ditor," and  the  report  was  not  filed  until  aft- 
er the  time  thus  specified,  there  was  no  error, 
upon  the  call  of  the  case  for  trial,  in  sustain- 
ing a  motion  to  disregard  the  report  of  the 
auditor  and  ruling  the  case  to  trial  before  a 
jury. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent.  Dig.  f  205;   Dec.  Dig.  |  105.*1 

3.   ATTORNEY    AND    CLIENT    (|    141*)— ACTION 

KOR  Services- Value. 

The  plaintiff  proved  his  case  as  laid,  ana 
the  evidence  authorized  a  recovery  in  his  fa- 
vor, upon  the  theory  that  the  defendant  had 
contracted  to  pay  for  the  services  rendered  by 
the  plaintiff  an  amount  based  upon  the  value 
of  the  timber,  title  to  which  had  been  acquir- 
ed by  the  defendant  as  a  result  of  the  plain- 
tiff's services. 

[Ed.   Note.— For  other  cases,   see  Attorney 
and   CJllent,   Cent   Dig.    |   847;    Dec    Dig.   | 
141.*1 
4.  Damages  (|  68*)— Interest— "Liquidated 

Demand"— Attorney's  Services. 

Where  one  agreed  to  pay  an  attorney,  for 
professional  services  to  be  rendered,  5  per 
cent,  of  the  value  of  certain  timber,  title  to 
which  was  to  be  acquired  as  a  result  of  the 
attorney's  efforts,  the  claim  of  the  attorney 
for  compensation  became,  upon  the  perform- 
ance of  the  services,  a  liquidated  demand,  and, 
as  such,  bore  interest  from  the  date  it  became 
due,  notwithstanding  the  contract  provided 
that,  in  the  event  of  disagreement  as  to  value, 
the  owner  of  the  timber  should  submit  to  the 
attorney  a  "give  or  take  proposition,"  and  he 
thereafter  refused  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  SI  141-143;  Dec.  Dig.  |  68.*] 

Error  from  C?lty  Court  of  Americus;    D. 
B.  Nicholson,  Judge. 
Action  by  J.  A.  Hlxon  against  C.  M.  Ck>iin- 


•For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec  Die.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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clL     Judgm^it  for  plalntifl,  and  defendant 
brings  error.    Affirmed. 

Du  Pont  Guerry,  of  Macon,  and  EL  A. 
Hawkins,  of  Americas,  for  plaintiff  in  error. 
R.  L.  Berner,  of  Macon,  and  Ellis,  Webb  & 
EUls  and  Shipp  &  Sheppard,  all  of  Americas, 
for  defendant  in  error. 

P0TTLE2,  J.  Hizon  saed  Council  to  re- 
coyer  $17,471.11,  alleged  to  be  due  for  services 
rendered  the  defendant  by  the  plaintiff  as 
an  attorney  at  law,  and  for  expenses  incur- 
red daring  the  rendition  of  such  services. 
The  petition  made  substantially  the  following 
case: 

The  defendant  desired  to  acquire  a  large 
tract  of  pine  timber  growing  upon  86^  lots 
of  land  in  Clinch  and  ESchols  counties,  known 
as  the  "Hawkins  land."  He  knew  that  the 
title  to  this  land  was  clouded  and  uncertain, 
that  he  would  have  great  difficulty  in  pro- 
curing a  good  title,  and  that  the  services  of 
experienced  and  competent  attorneys  would 
be  necessary  to  pass  upon  the  title  and  rep- 
resent him  in  the  litigation  which  it  was  an- 
ticipated would  result  from  an  effort  to 
cut  the  timber.  In  July,  1907,  he  contracted 
to  buy  the  "Hawkins  title"  to  the  timber, 
upon  condition  that  the  title  should  prove  to 
be  legal  and  valid.  On  September  4,  1907, 
he  entered  into  a  written  contract  with  the 
plaintiff  and  Shipp  St  Sheppard  as  attorneys 
to  represent  him  and  the  Suwanee  Land  & 
Lumber  Company  (a  corporation  which  had 
taken  over  the  Hawkins  title)  in  certain  liti- 
gation then  pending  in  Clinch  superior  court, 
and  in  all  future  litigation  against  him  or  the 
corporation  concerning  the  title  to  the  Haw- 
kins land  and  the  right  to  cut  the  timber 
therefrom.  He  agreed  to  pay  the  plaintiff 
and  Shipp  ft  Sheppard  each  $600  as  a  retain- 
er, and  $10  per  day  and  expenses  while  away 
from  their  offices  upon  business  connected 
with  carrying  out  the  contract  The  contract 
further  provided:  "It  is  further  contracted, 
stipulated,  and  agreed  that  the  said  C.  M. 
Council  will  give  to  the  said  J.  A«  Hixon  the 
sum  of  5  per  cent  of  all  of  said  lands  that 
may  be  recovered,  or  the  value  thereof,  to 
which  title  may  be  successfully  adjudicated 
into  the  Suwanee  Land  ft  Lumber  Company, 
whether  litigated  or  not,  and  shall  give  to 
the  said  Shipp  ft  Sheppard  a  like  amount  of 
5  per  cent,  or  the  value  thereof,  of  all  of 
said  land  that  may  be  recovered  and  title 
thereto  settled,  which  said  per  cent  has 
been  accepted  as  an  additional  fee  by  said  at- 
torneys, to  become  due  and  payable  as  soon 
as  titles  are  adjudicated  and  settled,  and 
when  said  lands  have  been  converted  into 
cash;  said  additional  fee  to  be  in  addition 
to  the  cash  fee  already  recited.  It  is  further 
agreed  hereby  that,  in  the  event  the  valua- 
tion of  said  lands  cannot  be  agreed  upon  by 
said  attorneys  and  C.  M.  Council  when  the 
same  shall  have  been  so  recovered  and  title 
thereto  settled,  then  the  value  of  the  same 


is  to  be  arrived  at  by  the  said  0.  M.  Council 
flxing  a  value  and  agreeing  to  a  'give  or 
take  proposition'  to  said  attorneys." 

Mrs.  Hawkins,  the  former  owner  of  the 
"Hawkins  title,"  had  conveyed  the  same  to 
the  Suwanee  Land  ft  Lumber  Company,  re- 
ceiving part  payment  of  the  purchase  price 
in  cash,  and  a  mortgage  on  the  land  to  se- 
cure the  balance  of  the  purchase  money. 
The  Lumber  Company,  having  commenced 
marketing  the  timber,  was  enjoined  by  rival 
claimants,  and  thereupon  sought,  by  a  bill 
in  equity,  to  cancel  and  rescind  its  con- 
tract with  Mrs.  Hawkins.  A  settlement  was 
agreed  on  by  the  terms  of  which  the  Lumber 
Company  lost  the  amount  of  money  it  had 
paid  on  the  purchase  price,  and  its  entire 
capital  stock  was  to  be  the  property  of  Mrs. 
Hawkins,  to  be  in  turn  transferred  by  her 
to  the  defendant.  Council.  After  long  and 
laborious  examination  of  the  titles  and  the 
expenditure  of  a  great  amount  of  labor,  both 
in  connection  with  the  pending  litigation 
and  otherwise,  Hixon  and  Shipp  ft  Shep> 
pard  onited  in  advising  Council  that  he  could 
not  hope  to  hold  "much  the  greater  part"  of 
the  timber  under  the  Hawkins  title.  Acting 
upon  this  advice.  Council  effected  a  final  set- 
tlement with  Mrs.  Hawkins,  and  with  Shipp 
ft  Sheppard  for  their  professional  services, 
and  employed  the  plaintiff  to  find  and  pur- 
chase the  true  and  genuine  title  to  the  lands 
in  question,  and  to  do  so  under  the  terms 
of  the  written  contract  with  the  attorneys 
hereinbefore  referred  to,  by  the  terms  of 
which  the  plaintiff  and  Shipp  ft  Sheppard 
were  each  to  receive  6  per  cent  of  the  value 
of  the  land  acquired  and  accepted  by  the 
defendant  The  defendant  agreed  that,  in 
view  of  Shipp  ft  Sheppard's  elimination  from 
the  contract  and  the  additional  labor  and 
responsibility  which  would  devolve  upon  the 
plaintiff,  he  would  pay  the  plaintiff  satis- 
factory compensation  in  addition  to  the  5 
per  cent  agreed  on.  Soon  thereafter  it  was 
found  by  the  defendant  that  it  would  be 
expedient,  in  acquiring  title  to  the  Hawkins 
timber,  to  acquire  other  timber  adjacent 
thereto,  and  it  was  thereupon  agreed  that 
the  written  contract  as  to  the  plaintiff's 
compensation,  and  all  subsequent  agreements 
in  reference  thereto,  should  apply  to  such 
adjacent  property  "the  same  as  the  Haw- 
kins lands."  Plaintiff  alleges  that  under  the 
original  contract  he  was  to  receive  5  per  cent 
of  the  value  of  the  land  and  timber  when 
satisfactory  titles  were  acquired;  that  by 
subsequent  agreements  he  was  to  receive 
reasonable  additional  compensation,  because 
he  was  no  longer  to  have  the  assistance  of 
Shipp  ft  Sheppard;  and  that  this  contract, 
as  thus  modified,  was  to  apply  to  other  lands 
and  timber  acquired  for  the  defendant,  as 
well  as  to  the  Hawkins  lands. 

Plaintiff  proceeded  with  the  work  under 
the  contract,  devoting  practically  the  whole 
of  his  time  for  nearly  two  years,  up  to  Aprils 
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1909,  when  tbe  defendant  requested  him  to 
discontinue  his  services  under  the  contract, 
and  proposed  that  in  the  future  the  parties 
should  agree  in  each  instance  upon  compen- 
sation for  services  rendered.  To  this  the 
plaintiff  consented.  At  this  time  he  had  al- 
ready acquired  for  the  defendant  the  true 
and  genuine  title  to  41,830  acres  of  land  and 
saw  timber.  After  acquiring  this  timber  he 
procured  for  the  defendant  a  charter  for  a 
company  organized  to  cut  and  market  the 
timber.  The  value  of  the  timber  thus  ac- 
quired by  the  defendant  was  $344,440;  and 
5  per  cent  of  this  sum,  or  $16,722,  represents 
the  amount  the  plaintllf  was  to  receive  for 
his  services,  and  the  plaintiff  claims  interest 
thereon  from  October  22/1909.  In  addition 
to  this  sum  he  sues  for  $656.82,  besides  in- 
terest, for  per  diem  and  expenses  incurred 
in  accordance  with  the  contract  The  par- 
ties being  unable  to  agree  on  a  valuation  for 
the  lands,  the  plaintiff  requested  the  defend- 
ant to  make  a  *'give  or  take  proposition**  as 
provided  by  the  contract;  but  the  defend- 
ant refuses  to  do  so,  and  likewise  refuses  to 
convert  the  property  into  cash,  and  is  cutting 
and  marketing  the  timber  as  rapidly  as  pos- 
sible. Plaintiff  does  not  claim  extra  com- 
pensation by  reason  of  the  elimination  of 
Shipp  ft  Sheppard  from  the  contract,  but 
claims  only  5  per  cent  of  the  value  of  the 
timber  and  lands»  title  to  which  he  acquired 
for  the  defendant,  and  his  per  diem  and  ex- 
pense account  Of  the  41,830  acres  acquired, 
about  half  consists  of  the  original  Hawkins 
land,  and  the  balance  consists  of  lands  ad- 
jacent thereto. 

A  demurrer  to  the  petition  was  overruled, 
and  the  defendant  excepted  pendente  lite. 
The  defendant  answered,  admitting  the  ex- 
ecution of  the  original  contract,  but  claimed, 
that  at  the  time  of  the  settlement  with  Shipp 
ft  Sheppard  he  settled  also  with  Hixon;  that 
the  contract  was  thereupon  canceled;  that 
he  made  no  agreement  to  pay  the  plaintiff 
on  a  percentage  basis  for  future  services, 
but  agreed  imly  to  pay  the  reasonable  value 
thereof.  Defendant  admitted  an  indebted- 
ness of  $500.41  as  expenses  incurred,  and 
tendered  to  tiie  plaintiff  $2,000  in  fi^U  settle- 
ment of  all  his  demands.    On  February  2, 

1910,  the  case  was  referred  to  an  auditor. 
The  time  for  filing  the  auditor's  report  was 
extended  from  teim  to  term  until  October  30, 

1911,  when,  by  consent  of  counsel  for  both 
sides,  the  court  gassed  an  order  extending  the 
time  to  20  days  prior  to  the  next  term  of  the 
court  and  providing  that  in  default  thereof 
the  cause  be  withdrawn  from  the  considera- 
tion of  the  auditor.  On  January,  6,  1912,  in 
pursuance  of  a  practice  prevailing  in  the  city 
court  of  Americus,  court  was  convened  for 
tike  purpose  ot  assigning  cases  for  triaL 
When  the  present  case  was  called  for  asslgn- 
m&at,  attention  was  called  to  the  fact  that 
the  auditor's  report  had  not  been  filed.  The 
auditor  was  present  and  stated  that  he  waa 


then  ready  to  file  his  report  and  that  he 
had  not  been  before  advised  of  the  terms  of 
the  consent  order  of  October  30,  1911.  Coun- 
sel for  defendant  insisted  that  the  report  be 
filed,  and  counsel  for  the  plaintiff  contended 
that  it  wtas  too  late  to  file  the  report  and 
insisted  that  the  case  be  regularly  assigned 
for  trial  during  the  January  term,  which  con- 
vened on  January  23d.  Thereupon  the  court 
assigned  the  case  for  trial  on  January  24th, 
without  prejudice  to  the  right  of  either  par- 
ty to  object  to  or  insist  upon  tiie  auditor's 
report  Subsequently  the  auditor  filed  a  seal- 
ed report,  together  with,  a  supplemental  re- 
port reciting  the  fact  and  cause  of  the  delay, 
and  asking  for  direction  by  the  court  as  to 
whether  the  report  should  be  filed  and  con- 
sidered. On  January  24th  tiie  case  was  call- 
ed, and  the  plaintiff  moved  to  disregard  the 
auditor's  report  and  proceed  with  the  trial. 
On  the  hearing  of  this  motion  the  foregoing 
facts  appeared,  and  it  was  further  shown 
that  the  delay  of  the  auditor  was  due  to  the 
failure  of  the  official  stenographer  to  write 
out  the  evidence,  and  that  the  delay  in  pro- 
curing the  evidence  was  due  partly  to  the 
fact  that  plaintiff's  counsel  notified  the  ste- 
nographer not  to  transcribe  his  notes;  but 
this  notice  was  given  prior  to  January,  1911, 
at  which  time  an  order  extending  the  time 
was  granted  at  the  defendant's  instance.  It 
further  appeared  that  counsel  for  the  defend- 
ant consented  to  the  order  of  October  30, 
1911,  because  there  was  no  qualified  judge 
present  to  pass  an  order;  that  court  was 
about  to  adjourn,  and  counsel  were  obliged 
to  accept  the  conditional  order  of  October 
30th,  or  no  order  at  all  could  have  been 
passed. 

The  case  went  to  trial,  and  the  jury  re- 
turned a  verdict  in  favor  of  the  plaintiff 
for  $7,560.41,  besides  interest  thereon  from 
September  9,  1909.  Defendant's  motion  for 
a  new  trial  having  been  overruledr  he  ex- 
cepted, assigning  error  upon  the  overruling 
of  hia  demurrer,  upon  the  sustaining  of  the 
motion  to  disregard  the  auditor's  report  and 
upon  the  judgment  overruling  the  motion  for 
a  new  trial. 

[1]  L  The  demurrer  challenged  the  right 
of  plaintiff  to  recover  at  all,  and  also  set 
up  that  the  cause  of  action,  if  one  existed, 
was  set  forth  in  terms  too  vague,  general, 
and  indefinite.  Counsel  do  not  treat  this 
demurrer  seriously,  since  the  only  reference 
to  it  in  their  briefs  in  the  way  of  argument 
is  as  follows:  '*The  court  erred  in  overrul- 
ing and  in  not  sustaining  the  demurrer  of 
the  defendant  and  in  not  dismissing  the 
plaintiff's  suit"  Perhaps  we  ought  to  treat 
the  demurrer  as  having  been  abandoned.  At 
any  rate,  we  will  do  no  more  than  follow  the 
precedent  set  by  counsel,  and  content  our- 
selves with  saying  that  the  demurrer  was 
without  merit 

[2]  2.  It  is  contended  that  the  court  erred 
in  withdrawing  the  case  from  the  auditor. 
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In  the  original  order  appointing  an  auditor 
no  provision  was  made  as  to  the  time  with- 
in which  the  report  should  be  made.  On 
February  9»  1911,  an  order  was  passed  ex- 
tending the  time  for  filing  the  report,  and  di- 
recting the  auditor  to  make  report  .**as  soon 
as  practicable."  The  next  order  was  that  of 
October  30th,  peremptorily  directing  the  audi- 
tor to  make  rei)ort  20  days  prior  to  the  Jan- 
uary term,  1912,  and  providing  that  in  default 
thereof  the  case  be  withdrawn  from  his  con- 
sideration. It  is  now  contended  that,  as  the 
auditor  was  appointed  upon  motion  of  the 
plaintiff,  he  could  not  assume  the  position 
that  the  case  was  one  which  should  be  tried 
by  a  jury;  and  the  principle  is  invoked  that, 
where  one  party  successfully  assumes  a  cer- 
tain ];)osition  in  a  legal  proceeding,  he  can- 
not thereafter  assume,  as  to  the  same  sub- 
ject-matter and  against  the  same  adversary, 
a  contrary  position.  Bedingfield  v.  Bates,  2 
Ga.  App.  Ill,  58  S.  E.  320;  Haber-Blum- 
Bloch  Hat  Co.  v.  Friesleben,  5  Oa.  App.  123, 
62  S.  E.  712;  Central  of  Georgia  Ry.  Co. 
V.  Waldo,  9  Ga.  App.  182,  70  S.  E.  1021.  It 
is  also  insisted  that  a  judgment  entered  at 
one  term,  even  though  erroneous,  cannot  be 
vacated  at  a  subsequent  term.  Lanier  v. 
Byrd,  115  Ga.  198,  41  S.  R  683. 

Both  of  these  contentions  of  counsel  are 
abstractly  correct,  but  they  have  no  applica- 
tion in  the  present  case.  Unquestionably  the 
original  order  appointing  the  auditor  was 
the  judgment  of  a  court  of  competent  juris- 
diction and  binding  as  such.  If  this  order 
had  limited  the  time  within  which  the  report 
should  be  filed,  after  the  expiration  of  this 
time  the  auditor  would  have  had  no  juris- 
diction over  the  case.  Peavy  v.  McDonald, 
119  Ga.  865,  47  S.  E.  203.  The  appointment 
of  the  auditor  did  not  have  the  effect  of  de- 
priving the  court  of  all  jurisdiction  over 
the  case,  and  we  know  of  no  reason  why  the 
court  could  not,  during  a  term,  upon  a  show- 
ing that  the  filing  of  the  report  had  been 
unreasonably  delayed,  pass  a  peremptory  or- 
der directing  the  filing  ot  the  report  by  a 
specified  date.  This  seems  to  have  been 
done  in  Peavy  v.  McDonald,  supra,  where 
it  was  held  that  the  report  must  be  filed 
within  the  time  limited  by  the  original  or 
any  subsequent  order.  And  so,  where  the 
order  of  appointment  directs  that  the  report 
be  filed  by  the  next  t6rm,  we  know  of  no 
reason  why  upon  the  first  day  of  the  term 
a  showing  might  not  be  made  and  the  time 
extended  to  a  later  date.  Such  has  been  the 
uniform  practice.  Whether  the  court  could, 
at  a  subsequent  term,  over  the  objection  of 
one  of  the  parties,  revoke  the  appointment 
of  the  auditor,  we  do  not  say.  Where  the 
auditor  fails  to  act,  the  court  may,  at  a 
subsequent  term,  change  the  reference  and 
appoint  another  auditor.  Cook  v.  Commis- 
sioners of  Houston  County,  62  Ga.  223.  Since 
an  auditor  is  primarily  appointed  to  assist 
the  court  in  arriving  at  Uie  truth  of  the 


matters  in  issue,  and  Is  appointed  in  the 
exercise  of  a  sound  discretion,  it  would  seem 
that,  where  the  auditor  fails  for  several  terms 
to  make  report,  the  court  could,  ex  mero 
motu,  withdraw  the  reference,  and  proceed 
with  the  trial  before  a  jury. 

But,  be  this  as  it  may,  here  both  parties 
consented  to  the  passage  of  an  order  limit- 
ing the  time  within  which  the  report  must 
be  made,  and  both  are  boimd  by  the  terms 
of  the  order,  which,  however,  in  our  opinion, 
the  court  had  power  to  pass  without  such 
consent  The  fact  that  the  auditor  did  not 
know  of  the  time  limitation  makes  no  dif- 
ference. The  law  charges  him  with  knowl- 
edge, and  counsel  ought  to  have  informed 
him.  Defendant's  counsel  claim  that  they 
were  compelled  to  consent  to  the  order  of 
October  30th,  because  no  qualified  judge  was 
present  and  court  was  about  to  adjourn. 
The  order  was  passed  by  a  judge  pro  hac 
vice,  and  counsel  could  just  as  well  have 
objected  before  him  to  the  time  limitation 
as  before  a  regular  judge.  It  is  quite  pos- 
sible that,  if  the  order  of  October  30th  had 
not  been  passed,  the  court  could,  upon  the 
showing  made,  have  permitted  the  report  to 
be  filed;  but,  in  view  of  the  terms  of  that 
order,  under  the  decision  in  Peavy  v.  Mc- 
Donald, supra,  the  auditor  had  lost  juris- 
diction when  his  report  was  filed,  and  the 
court  rightly  disregarded  it  and  ruled  the 
case  to  trial. 

[3]  The  original  contract  between  the  de- 
fendant on  the  one  side  and  Hixon  and 
Shlpp  &  Sheppard  on  the  other  evidently 
contemplated  the  performance  of  professional 
services  as  a  result  of  which  the  Hawkins 
title  should  be  "adjudicated"  or  "settled,"  so 
as  to  vest  the  ownership  under  that  title  in 
the  Suwanee  Land  &  I/umber  Company  or 
Council,  and  the  agreed  fee  was  not  to  be- 
come due  until  the  title  was  "adjudicated 
and  settled."  It  is  true  that  the  contract 
provides  that  Hlxon's  fee  was  to  be  due  as 
soon  as  the  title  was  "adjudicated  into  the 
Suwanee  Land  St  Lumber  Company,  whether 
litigated  or  not"  The  word  "adjudication" 
necessarily  carries  with  it  the  idea  of  a  vest- 
ing of  the  title  by  a  judgment  or  decision  of 
some  competent  tribunal.  The  language  em- 
ployed is  certainly  not  susceptible  of  the 
construction  that  the  attorneys  were  to  have 
10  per  cent,  of  the  value  of  the  timber  for 
mere  abstract  work  and  an  expression  of 
opinion  that  the  title  was  valid.  What  the 
parties  probably  meant  was  that  some  pro- 
ceeding must  be  taken  to  remove  clouds  or 
quiet  title,  and  the  like,  so  as  to  adjudicate 
and  settle  the  title,  and  that  when  such  an 
adjudication  was  had,  the  attorneys  would 
be  entitled  to  th^r  agreed  fee,  whether  the 
proceedings  were  resisted  or  not  The  word 
**litigated"  was  probably  used  in  the  sense 
of  "resisted."  The  plaintiff  having  sued  upon 
an  express  contract  and  not  having  declared 
upon  a  quantum  valebant,  the  only  question 
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involYed  was  whether  he  proved  his  case  as 
laid.  The  trial  judge  submitted  to  the  jury 
as  one  of  the  issues  in  the  case  the  question 
of  the  reasonable  value  of  the  plaintiffs 
services.  This  was  erroneous;  but  as  no  ex- 
ception has  been  taken  to  this  instruction, 
and  as  it  is  impossible  to  ascertain  from 
the  verdict  whether  it  is  based  upon  an  ex- 
press contract  as  set  forth  in  the  petition,  or 
upon  an  implied  contract  to  pay  for  the  serv- 
ices rendered,  the  only  question  presented  by 
the  record  upon  this  branch  of  the  case  is 
whether  the  evidence  warranted  the  verdict 
under  the  plaintlfTs  theory  of  the  case. 

3.  The  plaintiff  does  testify  that  the  orig- 
inal contract  was  "enlarged/*  so  as  to  em- 
brace lands  other  than  those  referred  to  in 
the  contract;  but,  taking  his  testimony  al- 
together, .  the  jury  were  authorized  to  find 
that  the  defendant  agreed  to  pay  5  per  cent 
of  the  value  of  any  timber,  title  to  which 
was  acquired  as  a  result  of  the  services  of 
the  plaintiff  and  accepted  by  the  defendant 
Under  the  plaintiff*s  testimony,  he  rendered 
the  services  which  he  engaged  to  perform, 
and  the  amount  of  compensation  which  the 
defendant  agreed  to  pay  was  5  per  cent  of 
the  value  of  the  timber  acquired  through 
the  plaintiff's  efforts  and  accepted  by  the  de- 
fendant The  verdict  was  for  a  sum  greatly 
less  ttian  5  per  cent  of  the  value  as  shown 
by  the  testimony  for  the  plaintiff,  and  for 
less  than  he  claims  the  defendant  offered 
to  pay  liim  and  admitted  to  be  due  before 
the  suit  The  amount  of  the  verdict  is  based 
more  nearly  upon  the  value  'of  the  timber 
as  fixed  by  the  testimony  of  the  defendant 
Taking  the  evidence  all  together,  we  are  not 
prepared  to  say  that  the  plaintiff  has  not 
proved  his  case  as  laid  in  his  petition. 

The  court  charged  the  jury,  in  substance, 
that  if  they  should  find  that  the  original 
contract  was  never  abrogated,  but  that  the 
services  rendered  by  the  plaintiff  were  in 
pursuance  of  an  enlargement  and  extension 
of  that  contract,  he  would  be  entitled  to  re- 
cover 5  per  cent  of  the  value  of  the  property 
acquired  by  the  defendant  as  a  result  of 
plaintiff's  services.  As  we  have  seen,  this 
charge  was  based  upon  a  misconstruction  of 
the  contract  But  the  error  thus  conmiitted 
was  not  of  sufficient  materiality  to  require 
a  reversal.  Plaintiff  testified  in  substance 
that  the  defendant  agreed  to  pay  him  5  per 
cent  of  the  value  of  the  timber  on  the  land 
title  to  which  was  acquired  by  the  de- 
fendant If  the  jury  believed  this  to  be  true, 
it  was  immaterial  whether  the  5  per  cent, 
clause  in  the  original  contract  was  continued 
in  force  or  not,  and  the  instruction  that,  be- 
fore the  plaintiff  could  recover,  the  jury 
must  believe  that  the  original  contract  was 
continued  in  force  in  all  of  its  terms,  and 
enlai^ed  so  as  to  include  additional  lands, 
really  operated  more  against  the  plaintiff 
than  in  his  favor.  The  main  and  controlling 
question  in  the  case  was  whether  or  not  the 


plaintiff  rendered  the  services  which  he 
claimed  to  have  performed,  and  whether  or 
not  the  defendant  agreed  to  pay  for  these 
services  the  sum  contended  for  by  the  plain- 
tiff. Both  of  these  issues  having  been  set- 
tled in  favor  of  the  plaintiff,  we  do  not  think 
the  error  in  the  charge  above  referred  to  is 
of  sufficient  materiality  to  demand  a  new 
trial. 

[4]  4.  This  brings  us  to  the  only  remain- 
ing question  in  the  case,  viz.,  whether  the 
plaintiff  was  entitled  to  interest.  The  par- 
ties having  been  unable  to  agree  upon  the 
value  of  the  timber,  the  plaintiff  called  upon 
the  defendant  to  fix  the  value  under  a  "give 
or  take  proposition,**  as  provided  for  in  the 
contract  The  defendant  refused,  and  the 
interest  was  allowed  by  the  jury  from  the 
date  of  this  demand  and  refusal.  "All 
liquidated  demands,  where  by  agreement  or 
otherwise  the  sum  to  be  paid  is  fixed  or 
certain,  bear  interest  from  the  time  the  par- 
ty is  liable  and  bound  to  pay  them.**  Civil 
Code  1910,  I  3434.  "A  debt  or  demand  is 
liquidated  when  agreed  on  by  the  parties, 
or  fixed  as  to  the  amount  by  the  operation 
of  law.*'  Hargroves  v.  Cooke,  15  Ga.  321 
(12).  "An  unliquidated  claim  is  one  which 
one  of  the  parties  to  the  contract  cannot 
alone  render  certain.**  Roberts  v.  Prior,  20 
Ga.  561.  '"Liquidated*  is  that  which  is 
made  clear,  certain,  manifest ;  as,  liquidated 
damages,  ascertained  damages;  liquidated 
debt,  an  ascertained  debt,  as  to  amount  A 
debt  is  liquidated  when  it  is  certain  what  is 
due  and  how  much  is  due.  *Cum  certum  est 
an  et  quantum  debeatur.*  For  although  it 
may  appear  that  something  is  due,  If  it 
does  not  also  appear  how  much  Is  due,  the 
debt  is  not  Uquldated.**  20  Ga.  562.  "A 
debt  is  liquidated  when  It  Is  rendered  cer- 
tain what  is  due  and  how  much  is  due.  That 
certainty  need  not  be  contemporaneous  with 
the  agreement  out  of  which  it  results.**  Bar- 
tee  V.  Andrews,  18  Ga.  407.  In  that  case  the 
plaintiff  sued  for  one-fifth  of  a  crop,  which 
defendant  had  contracted  to  pay  him  for 
his  services  and  had  converted  to  his  own 
use.  The  court  held  that  the  plaintiff  was 
entitled  to  interest,  and  said:  "Now  the 
agreement  in  this  case  was  that  one-fifth 
part  of  the  crop  was  to  be  paid  to  the  de- 
fendant, when  it  was  made.  This  was  a 
measure  of  the  amount  which  the  defendant 
was  to  receive.  When  did  that  amount  be- 
come certain?  Just  when  the  defendant  re- 
ceived and  took  possession  of  the  crop,  or  of 
its  proceeds.  He  had  knowledge  of  the 
amount,  and  he  knew  that  to  one-fifth  there- 
of he  was  indebted  to  the  plaintiff;  and 
thus  it  became  certain  to  him  what  was  due. 
It  needed  no  further  settlement  or  adjustment 
of  accounts  between  them,  in  order  that  he 
might  ascertain  what  was  due.  And  (f  the 
same  were  due,  and  he  continued  to  use  it  for 
his  own  benefit,  no  good  reason  can  be  given 
why  Interest  should  not  be  paid  thereon  for 
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such  use.  And  therefore  we  affirm  the  Judg* 
ment  of  the  court  on  this  ground.*'  Bartee 
▼.  Andrews,  supra,  18  6a.  410.  Interest  will 
be  allowed  on  money  due  where  the  debtor 
was  able  to  determine  the  amount,  although 
the  creditor  may  have  claimed  a  greater  sum 
than  was  actually  due.  Spalding  y.  Mason, 
161  U.  S.  375,  16  Sup.  Ct  592,  40  L.  Ed. 
739(5).  A  claim  resting  entirely  In  parol 
may  be  a  liquidated  demand.  Anderson  v. 
State,  2  Ga.  370.  An  open  account  becomes 
liquidated  when  assented  to  by  the  debtor. 
Kelley  v.  Terhune,  113  Ga.  365,  38  S.  E.  839. 
"We  understand  by  liquidation  an  amount 
certain  and  fixed,  either  by  act  and  agree- 
ment of  the  parties,  or  by  operation  of  law 
— a  sum  which  cannot  be  changed  by  the 
proof;  it  is  so  much  or  nothing — and  that 
the  term  does  not  necessarily  refer  to  a 
writing."  Nisbet  v.  Lawson,  1  Ga.  287.  The 
word  "liquidated,"  as  used  in  the  statute  re- 
ferring to  the  division  of  claims  so  as  to 
bring  them  within  the  jurisdiction  of  a  jus- 
tice's court,  means  ^'settled,  acknowledged, 
or  agreed."  Parris  y.  Hightower,  76  Ga. 
631. 

By  the  act  of  1800  (Ciyil  Code,  |  4270)  it 
was  provided  that  a  note  payable  in  specifics 
should  bear  interest  In  Ba,rtee  v.  Andrews, 
supra,  the  statutory  rule  was  applied  to  an 
agreement  to  pay  a  fifth  of  a  crop  for  serv- 
ices. The  present  case  does  not  differ  ma- 
terially. The  parol  agreement,  as  testified 
to  by  the  plaintifT,  was  that  he  was  to  re- 
ceive 5  per  cent,  of  the  value  of  the  timber 
on  a  specified  number  of  acres  of  land. 
While  value  is  a  matter  of  opinion,  and  men 
dilTer  as  to  the  value  of  a  given  article  or 
commodity,  still  it  has  but  one  value.  There 
is  a  sum  certain,  which  represents  the  value, 
whatever  may  be  the  method  employed  for 
arriving  at  it  It  may  be  left  to  the  opin- 
ion of  one  man,  or  to  arbitrators,  or  to  the 
agreement  of  the  parties  interested  them- 
selves; but  when  ascertained,  the  sum  rep- 
resents, in  legal  contemplation,  the  value  of 
the  article,  which  has  been  all  the  while 
the  sum  thus  ascertained.     So  that  if  one 


promises  to  pay  the  yalue  of  an  article,  that 
is  a  sixm  certain,  and  it  is  inmiaterial  how 
that  value  may  be  ascertained.  Here  the 
defendant's  promise  was  in  effect  an  agree- 
ment to  pay  one-twentieth  of  the  value  of 
the  timber,  and  though  the  parties  may  have 
differed  as  to  the  value,  and  submitted  the 
question  to  a  jury,  or  to  arbitration,  the  sum 
thus  ascertained  was  the  amount  which,  in 
legal  contemplation,  the  parties  knew  to  be 
the  value,  and  which  they  could  have  found 
for  themselves,  had  they  honestly  pursued 
the  right  method.  The  fact  that  the  con- 
tract recognized  that  the  parties  might  not 
by  agreement  be  able  to  arrive  at  a  sum 
certain,  and  provided  a  method  for  fixing  the 
amount  in  case  of  disagreement  makes  the 
sum  none  the  less  certain  in  legal  contem- 
plation. If  the  sum  due  had  been  so  ascer- 
tained, then  it  would  have  represented  a  stmi 
certain  which  had  previously  been  agreed 
on,  and  would  have  borne  interest  from  the 
date  the  amount  became  due  and  payable. 
The  jury  were  called  upon,  not  to  name  an 
arbitrary  amount  but  to  say  what  sum  the 
parties  themselves  had  agreed  on.  By  their 
verdict  they  said:  **This  is  the  amount  the 
defendant  agreed  to  pay  and  the  plaintiff 
agreed  to  accept'*  While  the  verdict  may 
appear  to  be  for  an  arbitrary  amount  in  legal 
contemplation  it  represents  the  sum  which 
one  party  agreed  to  pay  and  the  other  to 
take.  It  cannot  be  said  that  the  verdict 
was  necessarily  based  upon  a  quantum  vale- 
bant; for,  while  the  jury  apparently  did  fiot 
accept  the  testimony  of  any  witness  as  to 
the  value,  they  were  not  bound  to  do  so,  but 
could  express  their  own  opinion  as  to  value 
from  the  proven  data  in  the  case.  Bfiartin  t. 
Marthi,  135  Ga.  162,  68  S.  B.  1005,  and  ci- 
tations. The  plaintiff  was  entitled  to  in- 
terest at  least  from  the  date  fixed  by.  the 
jury. 

The  foregoing  decision  deals  with  all  of 
the  assignments  of  error  insisted  upon  in 
the  briefs  of  counsel  for  plaintiff  in  error, 
none  of  which  are,  in  our  opinion,  well  taken. 

Judgment  afiSrmed. 
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<93  s.  o.  ns) 

FBA8BB  y.  ATLANTIC  COAST  UNB  a 

CO. 

(Supreme  Court  of  Sontfa  Caroliiia.     Dee.  9, 

1912.) 

1.  Afpsal  and  BiiBOB  (t  S42*)— <)inDBTZoir8 
Betiewablb— IssxTBS  ov  Fact. 

An  exception  that  the  circuit  judge,  on  ap- 
peal from  a  magistrate's  court  in  an  action  at 
uiw,  erred  in  reversing  the  magistrate  and  or- 
dering judgment,  on  the  ground  that  the  evl* 
dence  of  defendant  overcame  the  presumption 
of  negligence  arising  from  the  evidence,  cannot 
be  sustained  because  the  issue  is  one  of  fact* 
legal  in  nature,  and  not  reviewable  by  the  Su- 
preme Court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  831&-3330;  Dec  Dig.  | 
842.*] 

2,  Juancss  of  thx  Pkacb  <|  189*) — ^Appkax. 
— ^Tbial  or  Appkau 

Where,  in  an  action  against  a  railroad  com* 
pany  for  the  negligent  killing  of  an  animal,  the 
ma^dstrate's  court  rendered  judgment  for  de* 
fendant,  and  on  appeal  to  the  circuit  court  the 
circuit  judge  consioered  all  the  testimony  in  de- 
termining whether  plidntiff  could  recover,  and 
his  reference  to  contributory  negligence  was 
merely  for  the  purpose  of  stating  the  ground  on 
which  the  magistrate  rendered  his  decision,  the 
judgment  of  the  circuit  judge  was  not  errone- 
ous as  basing  his  finding  on  the  ground  that 
Mntributory  negligence  could  not  be  proved,  be- 
muse not  pleaded,  and  the  judgment  of  the 
circuit  judge,  rendered  as  required  by  Code  Civ. 
Proc.  I  368,  without  regard  to  technical  errors 
not  affecting  the  merits,  would  not  be  disturbed 
by  the  Supreme  Court. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  ||  727-733 ;  Dec.  Dig.  | 
189.*] 

Appeal  f^m  Common  Pleas  Circuit  Court 
of  Colleton  County;  E.  W.  Memnilnger,  Judge. 

Action  by  James  Fraser  against  the  At- 
lantic Coast  Line  Ballroad  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Dismissed. 

Padgett,  LemackB  &  Moorer,  of  Walterboro, 
for  appellant  Petirifoy  Bros.,  of  Walterboro, 
for  respondent 

GARY,  C.  J.  This  is  an  appeal  from  an  or- 
der in  which  his  honor,  the  circuit  judge, 
thus  states  the  fftcts:  **Thls  cause  was  heard 
on  appeal  from  the  magistrate's  court,  where 
judgment  was  in  favor  of  the  defendant. 
The  defendant's  train  killed  an  ox  or  bull  be- 
longing to  plaintiff,  and  was  sued  by  the 
plaintiff  for  $40  damages  therefor.  The  de- 
fendant admitted  the  killing  at  the  trial,  and 
attempted  to  remove  the  presumption  of  neg- 
ligence arising,  and  the  direct  proof  of  negli- 
gence which  was  submitted  on  behalf  of 
plaintiff.  This  the  defendant  failed  to  do. 
The  magistrate  in  his  report  based  his  find- 
ing on  the  fact  that  plaintiff  had  contributed 
to  his  injury.  The  defense  was  a  general  de- 
nial  and   contributory   negligence   was  not 


pleaded  by  the  defendant  After  a  review  of 
the  pleadings  and  testimony,  I  am  satisfied 
that  the  magistrate  waa  In  error,  and  that 
the  judgment  should  have  been  in  Ulyov  of 
the  plaintiff,  in  the  sum  of  $40  and  his  costs. 
It  is  ordered  that  the  judgment  in  favor  of 
the  defendant  be  reversed,  and  that  the  plain- 
tiff have  judgment  against  the  defendant,  in 
the  sum  of  $40  and  hia  costs.'* 

The  defendant  appealed  upon  the  following 
exceptions:  '^1)  Because  the  presiding  judge 
erred  in  reversing  the  magistrate,  and  order- 
ing judgment  against  the  defendant,  the  evi- 
dence of  defendant  having  overcome  the  pre- 
sumption of  negligence,  arising  from  the  proof 
of  the  killing,  and  the  direct  proof  of  negli- 
gence, .submitted  on  behalf  of  the  plaintiff 
(2)  Because  the  circuit  judge  erred  In  hold- 
ing and  deciding  that  the  magistrate  was  in 
error  in  basing  his  finding  upon  the  fact  that 
the  plaintiff  contributed  to  the  killing,  and 
in  holding  that  defendant  could  not  prove 
contributory  negligence;  the  same  not  having 
been  pleaded.  (3)  Because  the  circuit  judge 
abused  his  discretion  in  ordering  judgment 
for  the  plaintiff,  and  in  not  remanding,  the 
case  for  a  new  trial;  the  testimony  being 
conflicting.  (4)  Because  the  circuit  judge  was 
in  error  in  holding  and  deciding  that  the 
magistrate  could  not  base  hia  finding  upon 
the  contributory  negligence  of  the  plaintiff; 
this  not  being  one  of  the  grounds  of  the 
plaintiff's  appeal." 

[1]  The  first  exception  cannot  be  sustained, 
for  the  reason  that  the  issues  of  fact  are  le- 
gal in  nature,  and  therefore  not  reviewable 
by  this  court 

[2]  The  second  and  fourth  exceptions  must 
be  overruled,  for  the  reason  that  the  circuit 
judge's  reference  to  contributory  negligence 
was  merely  for  the  purpose  of  stating  the 
ground  upon  which  the  magistrate  rendered  * 
his  decision  in  favor  of  the  defendant  N^ 
testimony  was  excluded,  on  the  ground  that 
there  was  a  failure  to  plead  contributory  neg- 
ligence, and  the  circuit  judge  considered  all 
the  testimony  in  determining  whether  the 
plaintiff  was  entitled  to  a  judgment  So  that, 
in  any  event,  there  was  no  prejudicial  error. 
It  must  be  remembered,  that  this  case  arose 
in  a  magistrate's  court,  and  that  section  368 
of  the  Code  contains  the  provision  that,  "up- 
on hearing  the  appeal,  the  appellate  court 
shall  give  judgment,  according  to  the  justice 
of  the  case,  without  regard  to  technical  er- 
ors  and  defects,  which  do  not  affect  the  mer- 
its." 

The  third  exception  cannot  be  sustained, 
for  the  reason  that  there  is  nothing  whatso- 
ever in  the  record  tending  to  show  an  abuse 
of  discretion. 

Appeal  dismissed. 


•for  other  cmm  see  nme  toplo  and  section  NUMBER  in  Deo.  Dig.  4  Am.  Dig.  Key-No.  Beriee  4  Rep'r  Indexes 
76  8.B.-39 


610 


76  SOUTHBASTBRN  REPORTBB 


(&a 


(98  S.  C.  268) 

MUGKENFUSS    ▼.    ATLANTIC    COAST 

LINE  B.  CO.  et  aL 

(Supreme  Conrt  of  South  Carolina.     Dec  5, 

1912.) 

1.  Master  and  Servant  (f  265*) — ^Injuries 
TO  Servant  —  Railroads  —  Operation  — 
Negligence. 

Plaintiff,  who  was  on  the  front  of  his  train 
approaching  a  switch,  left  the  engine  to  go  to 
the  switch,  and  as  he  was  doing  so  was  struck 
and  injured  by  the  tender  of  a  large  engine 
backing  down  on  a  parallel  track  without  warn- 
ing. The  fireman,  whose  duty  it  was  to  assist 
the  engineer  in  maintaining  a  lookout,  was  not 
on  the  engine.  Held,  that  such  facts  were  suf- 
ficient to  sustain  an  inference  of  actionable 
negligence. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {f  877-908,  955 ;  Dec  Dig. 
I  265,*] 

2.  Master  and  Servant  (|  286*)— Injuries 
to  Servant — Willfulness — Inadvertence 
—Question  for  Jury. 

Where,  in  an  action  for  Injuries  tp  a 
servant,  there  was  evidence  of  actionable  neg- 
ligence, whether  the  default  was  mere  inad- 
vertence or  willfulness  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ||  1001.  1006,  1008.  1010- 
1015.  ldl7-1033,  1036-1042,  1044,  1046-1050; 
Dec  Dig.  i  286.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County ;  Geo.  W.  Gage,  Judge. 

Action  by  Wingate  Muckenfuss  against  the 
Atlantic  Coast  Line  Railroad  Company  and 
another.  Judgment  for  plaintiff,  and  de- 
fendants appeal.     AflSrmed. 

W.  Huger  Fitz  Simons,  of  Cliarleston,  for 
appellants.  Logan  &  Grace,  of  Charleston, 
for  respondent 

FRASER,  J.  This  action  was  commenced 
in  the  court  of  common  pleas  for  Charleston 
county  on  the  22d  day  of  June,  1910.  It 
.  was  an  action  for  damages  for  personal  in- 
jury to  a  switchman,  the  plaintiff.  The 
plaintiff  complained  that  while  he  was  in 
the  yard  of  the  defendant  railroad  company, 
going  toward  the  switch,  for  the  purpose 
of  throwing  said  switch  to  let  in  his  train, 
and  while  he  was  near  the  said  switch,  the 
tender  attached  to  a  large  engine  on  a  paral- 
lel track,  and  very  close  to  the  track  on 
which  defendant's  train  was  standing,  struck 
the  plaintiff  and  injured  him.  The  acts  of 
negligence  alleged  were  as  follows:  (a)  By 
causing  and  allowing  a  freight  engine  and 
tender  to  be  used  for  purposes  of  shifting  in 
the  yards  of  said  defendant  corporation,  (b) 
In  failing  and  omitting  to  have  a  man  sta- 
tioned on  the, rear  of  said  tender  and  engine 
to  guard  said  train  and  give  warning  of  its 
approach,  (c)  By  failing  and  omitting  to 
give  any  signal  by  ringing  the  bell  or  in  any 
way  whatsoever  to  said  plaintiff,  so  as  to 
warn  him  of  the  approach  of  said  tender 
and  engine,  (d)  By  causing  and  allowing 
said  engine  and  tender  to  run  down  and  up- 
on said  plaintiff  while  he  was  engaged  about 
the  duties  of  his  employment,     (e)  By  fail- 


ing and  omitting  to  keep  a  prpper  lookout 
on  said  engine  and  tender  so  as  to  have  seen 
plaintiff  and  avoided  injuring  him.  (f)  By 
running  said  engine  and  tender  at  a  high 
and  dangerous  rate  of  speed,  (g)  By  requir- 
ing plaintiff  to  work  in  a  place  that  was  dan^ 
gerous  and  unsafe  by  reason  of  the  narrow 
space  between  the  tracks.  The  answer  was 
a  general  denial  and  contributory  negligence, 
in  that  the  plaintiff  failed  to  look  and  listen 
for  the  approach  of  the  engine  and  tender 
which  struck  him  on  the  other  track.  At  the 
close  of  the  plaintifiTs  testimony,  there  was  a 
motion  for  nonsuit  and  at  the  close  of  all  the 
testimony  there  was  a  motion  to  direct  a  ver- 
dict The  motion  for  a  nonsuit  was  refused 
and  the  judge  also  refused  to  direct  a  verdict. 
The  jury  found  for  the  plaintiff  a  verdict  of 
$4,250. 

There  are  nine  exceptions.  All  of  these 
are  withdrawn  except  the  exceptions  1  and 
2.  Exception  1  Is  as  follows:  "(1)  Because 
the  circuit  judge  erred  in  refusing  the  mo- 
tion for  nonsuit  It  is  submitted  the  non^ 
suit  should  have  been  granted  upon  the 
grounds  asked  for,  to  wit:  That  there  was 
a  total  absence  of  testimony  to  sustain  the 
material  allegations  of  the  complaint  That 
the  testimony  is  that  whatever  injuries 
plaintiff  received  were  the  result  of  his  own 
carelessness  and  negligence.  That  the  testi- 
mony is  that  that  injury  which  plaintiff  re- 
ceived was  the  result  of  a  risk  incident  to 
his  employment  which  was  assumed  with  his 
employment  Because  the  only  inference 
which  can  be  drawn  from  the  testimony  is 
that  plaintiff  was  injured  by  his  own  con- 
tributory negligence  as  the  proximate  cause 
thereof.  And  failing  in  the  above^  we  ask 
for  a  nonsuit  upon  the  cause  of  action  for 
punitive  damages  because  there  is  no  testi- 
mony that  plaintiff's  injury  was  due  in  any 
manner  to  a  willful  or  wanton  act  of  defend- 
ant" 

[11  This  exception  cannot  be  sustained. 
The  evidence  shows  that  the  plaintiff  was  on 
the  front  of  his  train,  approaching  a  switch ; 
that  an  engine  and  tender  were  backing  in 
the  same  direction  on  a  parallel  track;  that 
while  the  rules  of  the  company  provided,  be- 
sides the  engineer,  a  fireman  whose  duty  it 
was  to  assist  the  engineer  in  looking  for 
danger,  that  he  was  not  on  the  engine  and 
the  engineer  knew  it;  that  without  ringing 
of  the  bell  or  blowing  of  the  whistle,  with- 
out any  warning  whatever,  or  the  intention 
to  give  any  warning  or  recognition  of  the 
necessity  for  any  warning  and  the  denial  of 
the  necessity  for  any  warning,  the  engine 
and  tender  were  backed  down  against  the 
plaintiff.  Now,  whether  due  care  required 
any  signals  at  all  in  the  freight  yard,  and 
what  those  signals  should  be,  was  a  question 
for  the  jury.  Whether  the  running  of  the 
train  without  any  signals  was  simple  Inad- 
vertence or  a  deliberate  intention  so  to  run, 
was  simple  negligence  or  a  willful  disregard 
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of  the  safety  of  any  of  the  raUroad'  em^ 
ployte  who  had  the  right  and  who  were  ex- 
pected to  be  on  the  railroad  yard,  whether 
the  engineer,  seeing  the  plaintiff  on  his  train 
approaching  a  switch,  knew  that  the  switch- 
man would  be  there  in  a  position  of  danger 
or  no,  were  questions  of  fact  for  the  jury, 
and  his  honor  could  not  have  taken  the  case 
from  the  jury  by  a  nonsuit  or  by  a  direction 
of  a  verdict. 

The  case  of  Smith  y.  Southern  Railway,  in 
90  S.  G.  459,  73  S.  B.  867,  is  conclusive  of 
this  matter.  At  page  462  of  90  S.  G.,  and 
page  868  of  73  S.  E.,  this  court  says:  ''It 
was  the  province  of  the  jury  to  say  what  due 
regard  for  the  safety  of  employes  required; 
it  was  the  province  of  the  jury  to  say  wheth- 
er any  warning  was  necessary,  under  the  cir- 
cumstances, and,  if  warning  'was  necessary, 
'what  warning/  '* 

[2]  If  the  jury  came  to  the  conclusion  that 
there  was  negligence,  then  it  was  their  prov- 
ince to  say  whether  it  was  willfulness  or 
mere  inadvertence. 

The  second  exception  is  as  follows:  "(2) 
Because  the  circuit  judge  erred  in  refusing 
to  direct  a  verdict  for  defendants.  It  is  sub- 
mitted such  verdict  should  have  been  direct- 
ed upon  the  grounds  given,  to  wit:  Because 
there  was  no  evidence  of  negligence  upon 
which  a  verdict  for  plaintiif  could  be  based. 
Because  the  evidence  shows  that  the  plain- 
tilTs  own  contributory  negligence  was  the 
proximate  cause  of  his  injury.  Because  what- 
ever injuries  he  received  were  within  the 
risk  of  his  employment.  Because  there  was 
nothing  in  the  cause  of  action  for  willful  or 
wanton  or  punitive  damages." 

What  has  been  said  in  regard  to  the  first 
exception  applies  here.  It  is  true  the  re- 
quirement to  ring  the  bell  and  blow  the 
whistle  in  the  freight  yard  is  not  an  absolute 
requirement,  but  the  company  is  required  to 
exercise  due  care,  and  whether  any  warning 
is  necessary,  and  what  warning  is  necessary, 
were  questions  for  the  jury.  It  is  also  a 
matter  for  the  jury  to  determine  the  ques- 
tion of  simple  negligence  or  willfulness. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be,  and  the 
same  Is  hereby,  affirmed. 

GARY,  C.  J.,  and  WOODS  and  HYDRIGK, 
JJ.,  concur.    WATTS,  J.,  did  not  alt 


RHAME  et  al.  v.  DU  RANT  et  aL 

(Supreme  Court  of  South  Oarolina.     Nor. 

30.  1912.) 

Action  by  John  G.  Rhame  and  others,  petl- 
donersj  against  D.  E.  Du  Rant  and  others, 
commissioners.  Order  calling  the  Qrcuit 
Judges  to  the  assistance  of  the  Supreme  Court 
to  decide  a  constitutional  question  revoked. 

See,  also,  75  S.  B.  102a 

J.  Fraser  Lyon,  Atty.  €ten.,  and  B.  Frank 
Kelley,  of  Bishopville,  for  petitioners.     R.  O. 

Purdy,  of  Sumter,  for  respondLents. 
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6ART,  G.  X  Heretofore  an  order  was  hied 
calling  the  circuit  judges  to  the  assistance  of 
the  Supreme  Court,  on  the  ground  that  the 
Justices  of  the  Supreme  Court  were  divided  in 
opinion  on  a  constitutional  question.  Since 
that  time  the  Justices  of  the  Supreme  Court 
have  reached  the  same  conclusion  as  to  the 
form  of  the  judjrment  that  should  be  rendered. 

The  order  calling  the  circuit  judges  to  the 
assistance  of  the  Supreme  Court  ia  therefore 
revoked. 


(93  9.  c.  ai7) 

RHAME  et  aL  t.  DU  RANT  et  aL 

(Supreme  Court  of  South  Carolina.     Nov. 

30,  1912.) 

Counties    (§    2*)  —  Axtebation  —  Changing 
CouNTT    liiNBS  —  Constitutional    Pbovi- 

BIONS. 

A  proceeding  to  alter  county  lines  by  re- 
moving a  part  of  Lee  county  which  contains 
less  than  500  square  miles,  and  which  was  es- 
tablished after  the  adoption  of  the  Constitu- . 
tion,  is  not  forbidden  by  COnst  art.  7,  |  4, 
which  provides  that  no  old  county  shall  be  re- 
duced to  less  area  than  500  square  miles,  etc.. 
in  view  of  article  7,  |  7,  giving  the  General 
Assembly  power  to  alter  county  lines,  with  a 
proviso  that  the  change  shall  not  reduce  the 
county  from  which  the  territory  is  taken  below 
the  limits  prescribed  in  sections  3,  4,  and  5  of 
article  7,  as  section  3  provides  that  no  new 
county  hereafter  formed  shall  contain  less  area 
than  400  square  miles,  since  section  7,  by  its 
terms,  clearly  contemplates  the  division  of 
counties  into  those  which  were  in  existence  at 
the  time  of  the  adoption  of  the  Constitution, 
by  its  reference  to  section  4,  and  those  formed 
afterwards,  by  its  reference  to  section  3. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  {  2 ;   Dec.  Dig.  §  2.*] 

Original  petition  for  injunction  by  John  C. 
Rhame  and  another  against  D.  F.  Du  Rant 
and  others,  commissioners  for  the  changing 
of  a  county  line.    Granted. 

See,  also,  76  S.  B.  611. 

J.  Fraser  Lyon,  Atty.  Gen.,  and  B.  Frank 
Kelley,  of  Bishopville,  for  petitioner&  R,  O. 
Purdy,  of  Sumter,  for  respondents. 

HYDRIGK,  J.  The  petitioner  seeks  to  en- 
join proceedings  which  have  been  commenced 
to  cut  olT  a  part  of  Lee  county  and  annex  it  to 
Sumter  county.  Lee  county  was  created  in  the 
year  1902,  under  the  Constitution  of  1895  and 
statutes  enacted  in  accordance  with  its  provi- 
sions. It  contains  410^  square  miles.  The 
territory  which  it  is  proposed  to  take  from  it 
contains  9  square  miles;  therefore  over  400 
square  miles  will  he  left  in  the  county. 

The  question  la  whether  this  reduction  of 
its  area  can  be  made  without  violating  the 
Constitution.  Sections  3,  4,  5,  and  7  of  ar- 
ticle 7,  which  provides  the  manner  In  which 
new  counties  shall  be  established,  and  ex- 
isting county  lines  altered,  are  pertinent  to 
this  inquiry.    They  read  as  follows; 

"Sec.  3.  No  new  county  hereafter  form- 
ed shall  contain  less  than  one  one  hundred 
and  twenty-fourth  part  of  the  whole  num- 
ber of  inhabitants  of  the  state,  nor  shall  it 
have   less   assessed   taxable   property   than 
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one  and  one-half  millions  of  dollars  as 
shown  by  the  last  tax  returns,  nor  shall  it 
contain  less  area  than  four  hundred  square 
miles. 

"Sec.  4.  No  old  county  shall  be  reduced 
to  less  area  than  five  hundred  square  miles, 
to  less  assessed  taxable  property  than  two 
million  dollars,  nor  to  a  smaller  population 
than  fifteen  thousand  inhabitants. 

"Sec.  5.  In  the  formation  of  new  counties 
no  old  county  shall  be  cut  within  eight  miles 
of  its  courthouse  building." 

"Sec.  7.  The  General  Assembly  shall  have 
the  power  to  alter  county  lines  at  any  time : 
Provided,  that  before  any  existing  county 
line  is  altered  the  question  shall  be  first 
submitted  to  the  qualified  electors  of  the  ter- 
ritory proposed  to  be  taken  from  one  coun- 
ty and  given  to  another,  and  shall  have  re- 
ceived two-thirds  of  the  votes  cast:  Pro- 
,vided,  further,  that  the  change  shall  not 
reduce  the  county  from  which  the  territory 
is  taken  below  the  limits  prescribed  in  sec- 
tions 3,  4,  and  5  of  this  article:  Provided, 
that  the  proper  ]>roportion  of  the  existing 
county  indebtedness  of  the  section  so  trans- 
ferred shall  be  assumed  by  the  county  to 
which  the  territory  is  transferred." 

The  contention  of  the  petitioners  Is  rest- 
ed solely  upon  this  construction  of  the  fore- 
going sections  of  the  Constitution,  to  wit: 
That  as  soon  as  a  county  is  established  it 
becomes  an  old  county,  within  the  meaning 
of  the  Constitution  relatively  to  all  counties 
thereafter  created,  and  is  entitled  to  the  ben- 
efit of  the  limitations  prescribed  in  sections 
4  and  5  against  the  reduction  of  the  area, 
wealth,  or  population  of  any  old  county  in 
the  creation  of  new  counties,  or  in  changing 
•existing  county  line& 

It  is  but  stating  a  truism  to  say  that 
"new"  and  "old"  are  relative  terms.  What 
is  new  to-day  may  be  relatively  old  to-mor* 
row,  and,  as  compared  to  some  particular 
things  or  events,  it  may  be  new  a  hundred 
years  hence.  The  meaning  which  these  words 
we^e  intended  to  have  in  the  Constitution 
must  be  determined  by  the  context  and  the 
general  rules  of  construction. 

The  strongest  argument  in  support  of  the 
contention  of  the  petitioners  is  found  in  sec- 
tion 7,  which  gives  the  Legislature  "power  to 
alter  county  lines  at  any  time,  provided,  that 
before  any  existing  county  line  is  altered," 
the  question  shall  be  decided  by  a  two-thirds 
vote  of  the  people  of  the  territory  affected. 
The  words  italicized  and  the  context  show 
the  Intention  that  the  word  "existing"  should 
have  not  only  its  ordinary  meaning,  in  which 
it  refers  to  things  of  the  present  time,  but 
also  a  relatively  future  meaning,  and  to  re- 
fer to  lines  existing  at  any  time  in  the  fu- 
ture, when  it  should  be  attempted  to  alter 
them.  Therefore  the  lines  of  Lee  county 
could  not  be  changed  without  compliance 
with  this  provision,  although  they  were  not 
"existing"  at  the  adoption  of  the  Constitu- 
tion.   The  second  proviso  alao  lends  some 


sui^)ort  to  that  contention,  in  that  it  ex- 
pressly makes  the  limitation  of  section  5^ 
which,  in  terms,  applies  to  old  counties,  ap- 
plicable to  all  counties  in  the  alteration  of 
county  lines,  so  that,  in  the  formation  of 
new  counties,  and  in  the  alteration  of  coun* 
ty  lines,  no  county,  old  or  new,  can  be  cut 
within  eight  miles  of  its  courthouse.  While 
there  is  force  in  this  argument,  we  do  not 
think  it  conclusive. 

While  the  Intention  of  the  framers  of  the 
Constitotion  is  somewhat  obscured  by  a  want 
of  clearness  in  expression,  and,  perhaps,  also, 
from  oversight  of  and  consequent  failure  to 
provide  for  the  contingency  presented  by  this 
case,  yet,  when  we  construe  together  the  va- 
rious  provisions  of  the  Constitution  upon  this 
subject,  the  conclusion  cannot  be  resisted  that 
the  ftamers  of  the  Constitution  used  the 
words  "old"  and  "new,"  in  the  sections  above 
quoted,  with  reference  to  the  limits  of  area, 
population,  and  wealth  of  counties,  relative 
to  the  time  when  they  were  speaking.  At 
that  time,  and  as  to  those  matters,  they  con- 
templated only  the  then  existing  counties  and 
counties  thereafter  to  be  created.  The  one 
class  they  denominated  old;  the  other  new. 
Hence,  in  section  8,  we  find  them  saying, 
"No  new  county  hereafter  formed,"  etc.,  show- 
ing that  they  used  the  words  "new  county** 
and  "county  hereafter  formed"  synonymous- 
ly. To  say  that  no  new  county  shall  contain 
less  than  400  square  miles,  and  to  prohibit 
the  reduction  of  its  area  below  500  square 
miles,  is  such  an  incongruity  of  thought  and 
expression  as  to  forbid  the  adoption  of  the 
application  of  section  4  to  counties  whidi 
may  contain  less  than  500  square  miles. 
While  it  is  true  that  a  new  county  may  con- 
tain over  500  square  miles,  still,  when  sec- 
tions 3  and  4  are  read  together,  the  conclu- 
sion is  Inevitable  that  section  4  was  not 
intended  to  apply  to  those  counties  whose 
minimum  area  was  fixed  at  400  square  miles. 

The  second  proviso  to  section  7,  that  in  al« 
tering  county  lines  "the  change  shall  not 
reduce  the  county  from  which  the  territory 
is  taken  below  the  limits  prescribed  in  sec- 
tions 3,  4,  and  5  of  this  article,"  seems  te 
be  conclusive  of  the  question*  If  the  con- 
struction contended  for  by  petitioners  is 
correct,  the  inclusion  of  the  limitations  con- 
tained in  section  3  in  the  proviso  to  section 
7  was  useless,  because,  in  that  event,  there 
is  nothing  to  which  the  limitations  of  sec- 
tion 3  can  apply,  and  the  application  of  the 
limitations  of  sections  4  and  5  alone  would 
have  better  expressed  the  intention  of  the 
lawmakers.  But  we  find  the  limitations  of 
section  3  incorporated  in  the  proviso,  and 
we  must  conclude  that  they  were  Intended 
to  have  some  force  and  effect  and  apply  to 
something.  Furthermore,  if  the  construction 
contended  for  by  the  petitioners  is  sound,, 
the  word  "old"  in  sections  4  and  5  is  useless. 
But  we  find  it  there,  and  the  rules  of  con- 
struction require  us  to  give  it  some  meaning^ 
if  possible;  and  we  must  presume  that,  wltlw 
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out  It,  these  sections  would  not  have  express- 
ed the  intention  of  the  lawmakers.  The  ex- 
press incorporation  of  the  limitation  of  sec- 
tion 5,  a  section  which  previously  related  to 
the  formatian  of  new  counties,  in  the  second 
proviso  of  section  7,  and  mab:ing  it  applica- 
ble to  the  alteration  of  all  county  lines,  not- 
withstanding the  use  of  the  word  "old"  in 
that  section,  is  significant  as  showing,  at 
least,  the  opinion  of  the  framers  of  the  Con- 
stitution that  a  section  which  referred  only 
to  *'old  counties"  would  not  apply  in  the  al- 
teration of  any  county  line,  unless  made  to 
do  so  by  express  reference,  which  tends  to 
show  that  they  did  not  think  of  counties 
thereafter  to  be  formed  as  "old  counties." 

It  follows  that  the  inhibitions  of  section  4 
do  not  apply  to  Lee  county,  as  that  is  not  an 
"old  county,"  within  the  meaning  of  the  Con- 
stitution, with  respect  to  the  limitations 
therein  mentioned;  and  that  the  inhibitions 
of  sections  3  and  5  will  not  be  violated  by 
the  proposed  alteration  of  the  county  line. 

The  i)etition  is  therefore  dismissed. 

GARY,  a  J.,  and  WOODS  and  WATTS, 
JJ.,  concur  in  the  result  FRASER,  J.,  dis- 
qualified. 

GARY,  G.  J.  (concurring).  This  is  an  ap- 
plication to  the  Supreme  Court,  in  the  exer- 
cise of  its  original  Jurisdiction,  for  an  order 
enjoining  the  respondents  from  proceeding, 
as  commissioners  appointed  by  the  Governor, 
to  change  the  boundary  line  between  the 
counties  of  Sumter  and  Lee,  so  as  to  annex 
a  portion  of  Lee  county  to  the  county  of 
Sumter. 

Lee  county  was  created  by  an  act  of  the 
Legislature  In  1902,  and  contains  410% 
square  miles.  The  territory  which  it  is  pro- 
posed to  take  from  it  contains  9  square  miles, 
which  would  still  leave  over  400  square  miles. 

The  question  for  determination  is  wheth- 
er such  reduction  would  violate  the  provi- 
sions of  sections  3,  4,  5,  and  7,  art  7,  of  the 
Constitution,  which  are  as  follows: 

Section  3 :  "No  new  county  hereafter  form- 
ed sliall  contain  less  than  one  hundred  and 
twenty-fourth  part  of  the  whole  number  of 
Inhabitants  of  the  state,  nor  shall  it  have 
less  assessed  taxable  property  than  one  and 
one-half  millions  of  dollars  as  shown  by  the 
last  tax  returns,  nor  shall  It  contain  less 
area  than  four  hundred  square  miles." 

Section  4:  "No  old  county  shall  be  reduc- 
ed to  less  area  than  five  hundred  square 
miles,  to  less  assessed  taxable  property  than 
two  million  dollars,  nor  to  a  smaller  popula- 
tion than  fifteen  thousand  inhabitants." 

Section  5 :  "In  the  formation  of  new  coun- 
ties, no  old  county  shall  be  cut  within  eight 
miles  of  its  courthouse  building." 

Section  7:  "The  General  Assembly  shall 
have  the  power  to  alter  county  lines  at  any 
time:  Provided,  that  before  any  existing 
county  line  is  altered  the  question  shall  be 
first  submitted  to  the  qualified  electors  of 
the  territory  proposed  to  be  taken  from  one 


county  and  given  to  another,  and  shall  have 
received  two-thirds  of  the  votes  cast:  Pro- 
vided, further,  that  the  change  shall  not  re- 
duce the  county  from  which  the  territory  is 
taken  below  the  limits  prescribed  In  sectlonn 
•S,  4,  and  6  of  this  article:  Provided,  that 
the  proper  proportion  of  the  existing  coun- 
ty Indebtedness  of  the  section  so  transferred 
shall  be  assumed  by  the  county  to  which  the 
territory  is  transferred." 

It  appears  from  the  proceedings  of  the  con- 
stitutional convention  that  section  7  was  not 
a  part  of  the  resolution  proposing  sections 
3,  4,  and  5,  but  was  adopted  as  an  amend- 
ment to  them,  after  they  had  been  agreed 
upon  by  the  convention.  That  section  was 
not  intended  to  alter  or  amend  sections  8,  4, 
or  6,  but  to  conform  to  the  requirements  of 
the  Constitution  as  to  the  area,  wealth,  and 
population,  either  of  an  old  or  a  new  coun- 
ty ;  the  applicability  of  those  sections  to  the 
particular  case  being  dependent  upon  the 
question  whether  the  proposed  territory  is 
to  be  taken  from  a  county  in  existence  when 
the  Constitution  was  adopted,  or  from  a 
county  thereafter  created. 

If  tiie  territory  is  taken  from  an  old  coun- 
ty, it  must  still  possess  all  the  requirements 
of  the  Constitution,  to  wit,  not  less  than 
500  square  miles,  $2,000,000  of  taxable  prop- 
erty, and  15,000  inhabitants;  nor  shall  the 
new  boundary  line  come  within  8  miles  of 
its  courthouse  building.  While,  on  the  other 
hand,  if  the  territory  is  taken  from  a  new 
county,  it  must  still  contain  not  less  than 
400  square  miles,  Vis4  part  of  the  inhabit- 
ants of  the  state,  and  $1,250,000  of  taxable 
property. 

It  will  be  observed  that  the  requirements 
in  sections  3,  4,  and  5,  as  to  old  and  new 
counties,  are  different;  and  It  was  in  recog- 
nition of  this  fact,  and  In  order  to  protect 
both  classes  of  counties,  that  the  convention 
did  not  use  the  words  "old  county"  or  "new 
county"  in  section  7 ;  for  if  it  had  mentioned 
only  one  class  it  would  have  rendered  those 
sections  inconsistent,  and  full  force  and  ef- 
fect could  not  be  g^ven  to  all  their  provi- 
sions. 

If  the  convention  had  intended  that  an 
existing  line  could  not  be  changed,  unless 
the  county  from  which  the  territory  was 
taken  still  contained  at  least  500  square 
miles,  it  would  have  expressed  such  inten- 
tion in  far  simpler  language,  and  would  not 
have  made  any  reference  to  section  8,  which 
requires  only  400  square  miles. 

The  convention  was  composed  of  many  of 
South  Carolina's  ablest  lawyers,  several  of 
whom  were  afterwards  elected  to  Judicial 
ofllces;  and  it  is  unreasonable  to  suppose 
that  they  did  not  clearly  see  the  glaring  in- 
consistencies that  would  arise,  unless  sec^ 
tlons  3,  4,  and  5  should  be  construed  in  the 
light  of  the  distinction  between  the  require- 
ments as  to  an  old  and  a  new  county,  es- 
pecially as  this  is  the  only  interpretation 
by  which  full  force  and  effect  can  be  given 
to  all  the  provisions  of  those  sections. 
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The  trouble  In  this  case  has  arisen  from 
the  attempt  to  make  all  the  provisions  of 
sections  3,  4,  and  5  applicable  to  a  single 
class  of  counties,  which  Is  impossible,  as 
they  cannot  be  harmonized. 

For  these  reasons,  I  concur. 

WOODS,  J.  I  concur  in  the  conclusion 
reached  by  Mr.  Justice  HYDRIGK  that  the 
petition  for  injunction  should  be  dismissed, 
but  am  unable  to  agree  to  the  construction 
of  the  Constitution  indicated  in  his  opinion. 
A  petition  having  been  presented  for  the 
changing  of  the  boundary  line  between  the 
counties  of  Sumter  and  Lee,  so  as  to  an- 
nex a  portion  of  Lee  county  to  the  coun- 
ty of  Sumter,  the  Governor  appointed  the 
respondents,  D.  E.  Du  Rant,  J.  P.  Kllgore, 
T.  S.  Du  Bose,  and  Stanyarne  Burrows, 
to  investigate  and  report  to  him  the  facts 
as  to  area,  population,  etc.,  as  provided  by 
the  act  of  1911  (Act  Feb.  18,  1911  [27  St  at 
Large,  p.  43]).  Thereafter  this  proceeding 
was  Instituted  to  enjoin  the  respondents  from 
proceeding,  on  the  ground  that  Lee  county, 
though  created  since  the  adoption  of  the  Con- 
stitution, became  immediately  on  Its  forma- 
tion an  "old  county,*'  within  the  meaning  of 
the  Constitution,  and,  not  having  over  500 
square  miles,  its  area  cannot  be  reduced. 

At  the  arg^ument  it  was  stated  that  when- 
ever the  question  has  arisen  before  the  dif- 
ferent Governors  of  the  state  they  have 
adopted  the  view  that  the  expressions  '*oia 
county"  and  "old  counties,*'  as  used  in  the 
Constitution,  embraced  all  counties  in  active 
existence,  whether  created  before  or  after 
the  adoption  of  the  Constitution;  and  that 
the  expressions  "new  county"  and  "new  coun- 
ties'* were  limited  in  their  meaning  to  coun- 
ties in  process  of  formation.  It  was  further 
stated  that  Governor  Blease  had  appointed 
the  commissioners  with  the  view  of  having 
the  matter  settled  by  Judicial  construction. 

The  following  are  the  portions  of  article  7 
of  the  Constitution  bearing  on  the  question: 

"Section  1.  The  General  Assembly  may  es- 
tablish new  counties  in  the  following  man- 
ner: Whenever  one-third  of  the  qualified 
electors  within  the  area  of  each  section  of  an 
old  county  proposed  to  be  cut  off  to  form  a 
new  county  shall  petition  the  Governor  for 
the  creation  of  a  new  county,  setting  forth 
the  boundaries  and  showing  compliance  with 
the  requirements  of  this  article,  the  Governor 
shall  order  an  election,  within  a  reasonable 
time  thereafter,  by  the  qualified  electors 
within  the  proposed  area,  in  which  election 
they  shall  vote  *Tes'  or  'No'  upon  the  ques- 
tion of  creating  said  new  county;  and  at  the 
same  election  the  question  of  a  name  and 
a  county  seat  for  such  county  shall  be  sub- 
ndtted  to  the  electors." 

"Sec.  8w  No  new  county  hereafter  formed 
shall  contain  less  than  one  one  hundred  and 
twenty-fourth  part  of  the  whole  number  of 
inhabitants  of  the  state,  nor  shall  it  have  less 
assessed  taxable  property  than  one  and  one- 


half  millions  dollars  as  shown  by  the  last  tax 
returns,  nor  shall  it  contain  less  area  than 
four  hundred  square  miles. 

"Sec.  4.  No  old  county  shall  be  reduced 
to  less  area  than  five  hundred  square  miles, 
to  less  assessed  taxable  property  than  two 
million  dollars,  nor  to  a  smaller  population 
than  fifteen  thousand  inhabitants. 

"Sec.  6.  In  the  formation  of  new  counties 
no  old  county  shall  be  cut  within  eight  miles 
of  its  courthouse  building. 

"Sec.  6.  All  new  counties  hereafter  formed 
shall  bear  a  Just  apportionment  of  the  valid 
indebtedness  of  the  old  county  or  coontieB 
from  which  they  have  been  formed. 

"Sec.  7.  The  General  Assembly  shall  have 
the  power  to  alter  county  lines  at  any  time: 
Provided,  that  before  any  existing  county 
line  is  altered  the  question  shall  be  first  sub- 
mitted to  the  qualified  electors  of  the  terri- 
tory proposed  to  be  taken  from  one  county 
and  given  to  another,  and  shall  have  receiv- 
ed two-thirds  of  the  vote  cast:  Provided, 
further,  that  the  change  shall  not  reduce  the 
county  from  which  the  territory  is  taken  be- 
low the  limits  prescribed  in  sections  3,  4,  and 
5  of  this  article:  Provided  that  the  proper 
proportion  of  the  existing  county  indebted- 
ness of  the  section  so  transferred  shall  be 
assumed  by  the  county  to  which  the  territory 
is  transferred." 

The  first  section  shows  clearly  that  the 
convention  meant  by  "old  county,"  as  used 
therein,  any  county  which  might  be  In  ex- 
istence at  any  time  in  the  future  when  it 
should  be  proposed  to  take  action  under  it 
looking  to  the  formation  of  a  new  county, 
and  by  **new  county"  only  those  counties  pro- 
posed and  in  process  of  formation  under  the 
law.  It  will  be  observed  that  here  the  pro- 
vision is  that  the  General  Assembly  may  es- 
tablish a  new  county  only  when  the  petition 
comes  from  certain  electors  of  an  "old  coun- 
ty" within  the  area  of  the  "old  county"  pro- 
posed to  be  cut  There  is  no  provision  nor 
warrant  in  the  Constitution  for  a  new  coun- 
ty to  be  formed  from  a  section  of  another 
new  county,  or  by  the  petition  of  electors  of 
a  "new  county."  Hence  it  follows  that,  if 
"old  county"  is  restricted  in  its  meaning  to 
counties  already  in  existence  at  the  date  of 
the  adoption  of  the  Constitution  there  would 
be  no  authority  in  the  Constitution  for  tak- 
ing a  part  of  any  county  formed  since  the 
adoption  of  the  Constitution  for  the  creation 
of  a  new  county ;  and  a  county  formed  since 
1895,  whatever  might  be  its  wealth,  area, 
population,  and  the  need  of  its  inhabitants, 
could  never  be  divided  for  the  formation  of  a 
new  county. 

Section  3,  in  providing  that  "no  new  coun- 
ty hereafter  formed,"  etc.,  and  section  6,  in 
providing  that  "all  new  counties  hereafter 
formed  shall  bear  a  Just  apportionment  of 
the  valid  indebtedness  of  the  old  county  or 
counties  from  which  they  have  been  formed," 
do  not  necessarily  carry  the  meaning  that 
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counties  thereafter  formed  should  remain  new 
counties  after  their  formation,  but  only  that 
new  counties  formed  after  the  adoption  of 
the  Constitution  should  not,  when  formed, 
contain  less  than  the  specified  population,  tax- 
able property,  and  area,  and  should  bear  a 
Just  proportion  of  the  valid  indebtedness  of 
the  old  county  or  counties  from  which  they 
were  formed. 

Section  5  confirms  most  strongly  the  mean- 
ing we  have  attributed  to  "old  county"  and 
"new  county"  in  the  construction  of  section 
1.  Clearly  the  intention  of  the  section  was 
to  protect  any  county  of  the  state  actually 
in  existence,  whether  formed  before  or  after 
1895,  from  having  Its  territory  cut  within 
eight  miles  of  its  courthouse.  But  if  "old 
county,"  in  this  section,  meant  only  a  county 
in  existence  In  1895,  then  there  would  be 
nothing  to  prevent  the  line  of  a  proposed  new 
county  being  run  to  the  courthouse  door  of 
any  county  formed  since  1895. 

From  these  considerations  it  seems  clear 
that  two  of  the  first  six  sections  of  the  article 
require  the  construction  that  in  the  forma- 
tion of  counties  "old  county"  and  "old  coun- 
ties" should  mean  any  county  or  counties 
formed  or  in  existence  at  any  time  that  pro- 
ceedings might  be  instituted  looking  to  the 
formation  of  a  new  county;  and  that  the 
other  four  sections  are  not  in  any  wise  in- 
consistent with  this  construction. 

It  will  be  observed  that  these  sections  all 
relate  to  the  formation  of  new  counties,  and 
have  no  reference  to  the  change  of  county 
lines.  The  journal  of  the  convention  shows 
that  after  these  sections  were  agreed  on 
section  7  was  proposed  as  an  amendment. 
It  has  no  reference  to  the  formation  of  new 
counties,  but  relates  to  an  entirely  different 
subject  from  that  covered  by  the  first  six 
sections,  namely,  the  mere  alteration  of  coun- 
ty lines,  by  which  territory  would  be  trans- 
ferred from  one  county  to  another.  The 
words  "new  county"  are  not  written  in  it, 
but  by  its  proviso,  "that  the  change  shall 
not  reduce  the  county  from  which  the  ter- 
ritory is  taken  below  the  limits  prescribed  in 
sections  3,  4,  and  5  of  this  article,"  means 
the  same  thing  as  if  the  words  of  the  sec- 
tions referred  to  had  been  set  out  in  it.  So 
this  section  distinctly  enacts  that  with  re- 
spect to  the  change  of  county  lines  there 
should  be  a  dilference  between  counties  exist- 
ing at  the  date  of  the  adoption  of  the  Con- 
stitution and  those  created  after. 

We  think,  therefore,  it  Is  reasonably  clear 
that  in  providing  for  the  formation  of  new 
counties  from  those  already  in  existence,  the 
convention  meant  by  "old  county"  and  "old 
counties"  any  county  or  counties  in  exist- 
ence at  the  date  when  it  should  be  proposed 
to  form  a  new  county,  and  by  "new  county" 
and  "new  counties"  a  county  or  counties  pro- 
posed and  in  the  process  of  formation;  but 
that  in  the  amendment  providing  merely  for 
the  alteration  of  county  lines  the  intention 


was  to  divide  the  counties,  with  respect  to 
population,  area,  and  taxable  property,  into 
two  classes,  namely,  counties  existing  at  the 
date  of  the  Constitution  and  those  created 
after  its  adoption. 

It  is  true  that  this  construction  is  subject 
to  the  criticism  that  it  gives  to  the  wordA 
"new"  and  "old"  different  meanings  in  differ- 
ent sections  of  the  same  Instrument;  but 
that  is  not  a  cogent  objection.  The  general 
presumption  is  that  the  meaning  of  a  word 
used  more  than  once  in  the  same  statute  or 
constitutional  provision  is  identical;  but 
this  presumption  is  by  no  means  conclusive, 
and  must  yield  to  the  intention  appearing 
from  consideration  of  the  entire  statute  or 
the  entire  article  of  a  Constitution.  The 
presumption  Is  manifestly  weakened  when  it 
appears  that  the  words  are  used,  as  here,  in 
connection  with  different  subjects.  36  Cyc. 
1132;  26  Am.  &  Eng.  Enc.  610;  Rhodes  v. 
Weedy,  46  Ohio  St  234,  20  N.  E.  461,  15  Am. 
St.  Rep.  584;  James  v.  Dubois,  16  N.  J.  Law, 
293 ;  Sunset  Telephone  Co.  v.  Pasadena,  161 
Cal.  2G5,  118  Pac.  796;  Ryan  v.  State,  174 
Ind.  468,  92  N.  E.  340;  State  v.  Knowles, 
90  Md.  654,  45  Atl.  877,  49  L.  R.  A.  695 ;  Ger- 
nert  v.  Llmbach,  163  Ala.  413,  50  South.  903. 

The  presumption  cannot  have  any  force  in 
this  case  where  it  is  plain  the  constitutional 
convention  could  not  have  intended  the  un- 
fair, not  to  say  absurd,  results  which  would 
flow  from  holding  that  section  7,  In  refer- 
ring to  old  and  new  counties  with  respect  to 
alteration  of  county  lines,  meant  the  same 
distinction  between  "old  county"  and  "old 
counties"  and  "new  county"  and  "new  coun- 
ties" as  was  clearly  indicated  in  the  preced- 
ing sections  in  providing  for  the  formation 
of  new  counties. 

On  this  reasoning  I  concur  in  the  conclu- 
sion that  Lee  county,  having  been  created 
since  the  adoption  of  the  Constitution  of 
1895,  is  a  new  county,  within  the  meaning  of 
section  7  of  article  7,  providing  for  the  al- 
teration of  county  lines,  but  as  soon  as  it 
was  created  it  became  an  old  county,  within 
the  meaning  of  the  first  six  sections  of  the 
article  providing  for  the  formation  of  new 
counties. 

WATTS,  J.,  concurs. 


FONVILLB  v.  ATLANTIC  ft  0.  A.  L.  RT. 

CO.  et  al. 

(Supreme  Court  of  South  Carolina.     Dec  16, 

1912.) 

On  petition  for  rehearing.     Petition  dis- 
missed. 
For  former  opinion,  see  75  S.  E.  172. 

PER  CURIAM.     After  careful  considera- 
tion of  the  petition  herein  for  a  rehearing, 
I  the  court  is  satisfied  that  no  material  quee- 


616 


T6  SOUTHBASTBRN  BEPOBTBB 


(S.a 


tlon  either  of  law  or  of  fiict  has  been  oyer- 
looked  or  disregarded. 

It  la  therefore  ordered  that  the  petition  be 
dlamiaaed,  and  that  the  order  heretofore 
granted  staying  the  remittitur  be  revoked. 


(93  S.  C.  268) 

BRI6GS  et  aL  r.  CALDWELL  et  aL 

{Supreme  Court  of  South  Carolina.     Dec  6> 

1912.) 

1.  Wills  ({  316*)— Pbobatb — Special  Issxtss 
—Submission  to  Jubt — Obdbb. 

Where  an  order  for  the  trial  of  a  special 
issue  of  ''will  or  no  will'*  to  a  Jury  did  not  show 
that  it  was  not  granted  as  a  matter  of  discre- 
tion, it  was  not  subject  to  reversal,  on  the 
ground  that  the  court  erred  in  holding  that 
proponents  were  entitled  to  a  trial  de  novo  of 
such  issue  before  a  jury  as  a  matter  of  right. 

[Ed.  Note. — ^For  other  cases,  see  Wills,  Cent. 
Dig.  SI  742-749 ;   Dec  Dig.  i  816.*] 

2.  Wills  ({  374*)^Appbal  Fbom  Pbobatb— 
Tbial  Db  Novo. 

Since,  on  appeal  from  a  probate  order 
denying  probate  of  a  will  in  solemn  form,  pro- 
ponents were  entitled  to  a  trial  de  novo,  it 
was  no  objection  to  an  order  for  the  trial  of  an 
issue  of  will  or  no  will  to  a  jury  that  the  evi- 
dence before  the  probata  court  presented  a  ques- 
tion of  law  only. 

[Ed.  Note. — ^For  other  cases,  see  Willa,  Cent 
Dig.  I  840;    Dec  Dig.  f  874.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Clarendon  County ;   H.    F.  Rice,  Judge. 

Petition  by  A.  J.  Briggs  and  others,  as 
executors,  etc,  against  James  M.  Caldwell 
and  others  for  the  probate  of  the  will  of 
Mrs.  Elizabeth  M.  Briggs,  deceased.  Probate 
having  been  denied,  proponents  appealed  to 
the  circuit  court,  where  that  court  ordered  a 
submission  of  the  question  of  wUl  or  no  will 
to  the  jury,  as  follows:  "This  matter  comes 
before  me  upon  exceptions  to  the  decree  of 
the  judge  of  probate  of  Clarendon  county; 
the  whole  record  before  the  probate  court 
having  been  certified  up  to  this  court  as  re- 
quired by  tbe  Code.  It  appears  that  pro- 
ceedings were  i/)si4tuted  under  the  statute  to 
have  the  will  of  the  late  Mrs.  Elizabeth  M. 
Briggs  proven  in  solemn  form,  it  having  been 
admitted  to  probate  in  common  form,  and  on 
such  hearing  the  judge  of  probate  refused 
to  admit  the  said  will  to  probate,  holding 
that  the  paper  writing  propounded  as  the 
last  will  and  testament  of  Mrs.  Elizabeth  M. 
Briggs  was  no  will;  the  main  ground  upon 
which  the  judge  of  probate  appears  to  have 
rested  his  decision  being  that  the  will  was 
not  attested  by  the  witnesses  in  the  presence 
of  the  testatrix.  While  there  are  a  number 
of  exceptions,  they  all  practically  raise  the 
one  question  of  fact  as  to  whether  the  wit- 
nesses did  attest  the  will  in  the  presence  of 
the  testatrix  or  not  The  proponents  of  the 
will,  who  are  appellants  before  me,  asked  for 
trial  de  novo  before  a  jury  of  this  question 
of  fact;  contestants  contending  it  was  only 
a  law  question  and  opposed  a  trial  before 
a  jury.  Under  rule  28  of  the  Supreme  Court, 
the  appellants  served  the  contestants  with 


a  notice  of  motion  before  me  for  an  order 
proposing  the  following  Issue:  'Is  the  paper 
propounded  as  the  last  will  of  Mrs.  E.  M. 
Briggs  her  will,  and  was  it  executed  with  all 
the  requirements  of  lawr  This  motion  was 
heard  by  me  along  with  the  appeal  after  the 
call  of  calendar  No.  3.  The  contestants  pro- 
posed no  other  issue,  and  said  proposed  Is- 
sue appears  to  me  to  cover  the  questions  pro- 
posed to  be  submitted  to  the  jury.  Now,  on 
motion  of  Messrs.  Davis  ft  Weinberg,  Lee 
&  Moise,  and  Smythe  ft  Frost,  attorneys  for 
proponents,  it  is  ordered  that  the  foregoing 
issue  be,  and  the  same  hereby  is,  submitted 
to  a  jury  of  Clarendon  county:  Is  the  paper 
propounded  as  the  last  will  of  Mrs.  B.  M. 
Briggs  her  wiU,  and  was  it  executed  with 
all  the  requirements  of  law?*  It  is  further 
ordered  and  adjudged  that  the  above-stated 
cause  be  transferred  to  calendar  No.  1  of 
this  court,  and  be  set  down  for  trial  of  the 
above-stated  issue  by  a  jury  in  its  due  or- 
der during  the  trial  of  civil  cases  next  week.** 
Affirmed. 

Charlton  Da  Bant»  of  Manning,  and  John 
J.  Cantey,  of  Summerton,  for  appellants. 
Davis  ft  Weinberg,  of  Manning,  Smythe  ft 
EYost,  of  Charleston,  and  Lee  ft  Moiae»  of 
Sumter,  for  respondents. 

FRASER,  J.  This  was  a  proceeding  to 
prove  the  will  of  Mrs.  E.  M.  Briggs  In  sol^nn 
form.  The  probate  judge  found  against  the 
will,  and  refused  to  admit  the  paper  to  pro- 
bate. The  proponents  of  the  will  appealed 
to  the  circuit  court  and  gave  notice  of  issues 
to  be  submitted  to  a  jury.  The  order  was 
made,  submitting  to  the  jury  the  question 
proposed,  which  was  as  follows:  ^Is  the 
paper  propounded  as  the  last  will  of  Mrs. 
E.  M.  Briggs  her  wiU,  and  was  it  executed 
with  all  the  requirements  of  law?*'  From 
this  order  the  contestants  appealed  to  this 
court  upon  four  exceptions: 

First  Exception.  [1]  "That  his  honor 
erred,  it  is  respectfully  submitted,  in  decid- 
ing that  he  was  without  discretion  upon  an 
appeal  from  a  finding  of  no  will  by  the  pro- 
bate court  but  held  that,  as  a  matter  of 
right  the  proponents  of  the  will  were  en- 
titled to  a  trial  de  novo  before  a  jury  to 
decide  the  facts,  entirely  irrespective  of  what 
evidence  had  been  presented  on  the  trial  in 
the  probate  court." 

It  will  be  seen  from  reading  the  order  Got 
the  order  be  reported)  that  there  is  nothing 
In  the  order  from  which  it  Is  to  be  inferred 
that  the  order  was  granted  as  a  right  and 
not  as  a  matter  of  discretion.  We  cannot 
therefore,  hold  that  his  honor  erred,  even  If 
the  matter  was  discretionary,  and  this  ex- 
ception is  overruled. 

Second  Exception.  "That  his  honor  erred, 
it  is  respectfully  submitted,  in  not  hearing 
the  appeal  without  a  jury." 

Even  if  the  granting  of  the  order  was  with- 
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In  the  dlscretton  of  the  drcait  jndge,  no 
abuse  of  discretion  has  been  shown.  This 
exception  is  overniled. 

Third  Exception.  [2]  'That  his  honor,  the 
circuit  Judge,  erred,  it  is  respectfully  sub- 
mitted, in  ordering  that  the  question,  *Is 
the  paper  propounded  as  the  last  will  of 
Mrs.  B.  11.  Brlggs  her  will,  and  was  it  ex- 
ecuted with  all  the  requirements  of  law?* 
be  submitted  to  a  jury  as  an  issue  of  fact; 
whereas  it  Is  respectfully  submitted  that 
there  is  no  issue  of  f^ct  involved,  as  the 
testimony  is  conclusive  that  the  instrument 
was  attested  out  of  the  presence  of  the  said 
B.  M.  Briggs  by  the  subscribing  witnesses, 
and  only  questions  of  law  are  presented  by 
the  appeal,  and  hmce  should  be  heard  by  the 
court  without  a  jury.**  The  trial  in  the  cir- 
cuit court  on  appeal,  where  issues  are  sub- 
mitted to  a  jury,  is  a  trial  de  novo.  Prater 
V.  Whittle,  16  S.  O.  at  page  45.  "The  rela- 
tion of  the  probate  judge  to  the  case  was  in 
no  way  analogous  to  that  of  a  referee  ap- 
pointed to  bear  and  determine  issues  re- 
ferred. Upon  appeal  from  the  probate  court 
on  a  question  of  will  or  no  will.  Issues  of 
isLCt  are  tried  de  novo  In  the  circuit  court" 
See,  also,  Ex  parte  Jackson,  67  S.  O.  69,  45 
S.  E.  1S2.  The  evidence,  therefore,  taken  in 
the  probate  court  cannot  determine  whether 
the  questions  to  be  determined  in  the  circuit 
court  will  be  questions  of  law  or  fact  This 
exception  is  overruled. 

Fourth  Exception.  "That  his  honor  erred, 
it  is  respectfully  submitted,  in  holding,  under 
the  facts  in  this  case,  that  the  proponents 
In  this  case  were  entitled  to  a  jury  trial  of 
the  Issues  as  to  whether  there  was  a  will 
or  no  will." 

This  exception  Is  based  upon  a  misappre- 
hension of  the  terms  of  the  order,  and  is 
overruled  for  the  reason  stated  under  the 
first  exception. 

The  judgment  of  this  court  is  that  the  or- 
der appealed  from  is  affirmed.    All  concur. 


(93  S.  C.  522) 


FRENCH  V.  WAT.t 


(Supreme  Court  of  South  Carolina.     Dec  8, 

1912.) 

1.   EXECUTOBS  AND  ADMINISTBATOBS  (f  469*)— 
SSTTLEMBNT   OV   ESTATV-^trBISDICTION. 

Under  Code  Civ.  Proc  1902,  §S  40,  48, 
providing  that  all  proceedings  as  to  the  settle- 
ment of  estates  shall  be  in  the  county  where 
the  decedent's  will  is  probated  and  administra- 
tion granted,  and  that  when  any  probate  court 
shall  have  taken  coniizance  of  the  settlement 
of  an  estate  it  shall  have  jurisdiction  to  the 
exclusion  of  all  other  probate  courte,  a  probate 
court  of  the  county  where  letters  testamentary 
were  granted  had  jurisdiction  of  an  'action 
against  a  deceased  administrator's  representa- 
tive for  an  accounting,  though  such  county  was 
not  the  one  in  which  the  admlnlBtrator's  own 
will  was  probated  or  in  which  his  executrix  re- 
sided. 

[Ed.  Note.-~For  other  cases,  see  Ekecutors 
and  Administrators,  Cent  Dig.  {§  2000-2013; 
Dec.  Dig.  I  469.»] 


2.  EKBCTTTOBS   and   ADiaNlSTBATOBS    (fi   478, 

474*>— Final  Settleicbnt— Evidsnob. 
Evidence,  in  an  action  against  the  repre- 
sentative of  a  deceased  administrator  for  an 
accounting  of  the  administrator's  acts,  hM  to 
sustain  a  finding  that  the  administrator  had 
made  no  final  settlement  during  his  lifetime. 

[EM.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ||  2041-2000 ; 
Dec.  Dig.  II  478,  4^4.*1 

3.  EXBCUTOBS  AND  Administbatobs  (|  506*)~ 
FlNAJL  SSTTtBHENr— EVIDENCB. 

In  an  action  against  the  representative  of 
a  deceased  administrator  for  an  accounting  of 
the  administrator's  acts,  it  was  not  error  to 
admit  in  evidence  a  paper  marked  "Statement 
for  Settlement"  as  evidence  of  the  diarges 
against  the  adminiitrator,  without  also  allow- 
ing the  credits  therein  claimed  by  him;  the 
declarations  of  an  administrator  being  admissi- 
ble to  charge  him,  though  he  must  discharge 
himself  by  proper  vouchers  or  evidence  showing 
lawful  expenditures. 

[Ed.  Note.— For  other  cases,  see  Ebcecutors 
and  Administrators,  Cent  Dig.  H  2169-2177; 
Dec.  Dig.  I  506.*] 

Fraser,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County;    Ernest  Gary,  Judge. 

'To  be  officially  reported.**. 

Petition  by  D.  C.  French,  as  executor,  etc., 
against  Mrs.  Kate  Way,  as  executrix,  et& 
From  judgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed. 

Haynsworth  A  Haynsworth,  of  Greenville, 
and  Paget  A  Watklns,  of  Anderson,  for  ap- 
pellant Breazeale  &  Pearman  and  Bonham, 
Watklns  &  Allen,  all  of  Anderson,  for  re- 
spondent 

HYDBICK,  J.  The  will  of  Mrs.  BUzabeth 
Clement  was  admitted  to  probate  in  the  pro- 
bate court  of  Anderson  county,  and  Allen  W. 
Clement,  one  of  the  persons  therein  named 
as  executors  thereof;  Qualilled  and  entered 
upon  the  discharge  of  the  office  of  executor. 
Thereafter  Allen  W.  Clement  died,  leaving 
his  will,  which  was  admitted  to  probate  in 
the  probate  court  of  Laurens  county,  and  the 
defendant,  Mrs.  Kate  Way,  qualified  as  exec- 
utrix thereof.  The  petitioner  herein,  D.  C. 
French,  having  been  named  in  the  will  of 
Elizabeth  Clement  as  one  of  the  executors 
thereof,  qualified  as  such  after  the  death  of 
Allen  W.  Clement,  and  filed  his  petition  in 
the  probate  court  of  Anderson  county  against 
the  defendant,  Mrs.  Kate  Way,  as  executrix 
of  the  estate  of  Allen  W.  Clement,  calling  up- 
on her  to  account  for  the  actings  and  doings 
of  Allen  W.  Clement,  as  executor  of  the  es- 
tate of  Elizabeth  Clement  Mrs.  Way  ob- 
jected to  the  jurisdiction  of  the  court,  but 
her  objection  was  overruled,  and,  upon  hear- 
ing the  evidence,  the  court  gave  judgment 
against  her  for  the  sum  of  $5,139.18,  which  it 
was  found  that  Allen  W.  Qement  had  in  his 
hands  as  executor.  On  appeal  the  circuit 
court  affirmed  the  Judgment,  and  Mrs.  Way 
appealed  to  this  court 

[1]  Her  first  contention  is  that  her  objec- 
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Hon  to  the  Jurlfldlctlon  of  the  probate  court 
of  Anderson  county  should  have  been  sus- 
tained. She  admits  that,  If  Allen  W.  Clem- 
ent had  lived,  he  would  have  had  to  account 
to  that  court,  without  regard  to  the  place  of 
his  residence,  for  his  conduct  of  the  office 
of  executor.  But  she  insists  that,  since  he 
has  died,  and  there  Is  no  allegation  that 
there  Is  In  her  hands,  as  executrix  of  his  es- 
tate, any  spedflc  funds  or  property  belong- 
ing to  the  estate  of  Elizabeth  Clement,  the 
claim  of  her  estate  against  his  rests  upon  the 
same  footing  as  any  other  claim  against  his 
estate,  and  must  therefore  be  sued  for  In  the 
county  in  which  his  will  was  probated,  or  In 
the  county  In  which  his  executrix  resides. 
If  this  were  an  ordinary  claim  against  the 
estate  of  Allen  W.  Clement,  there  would  be 
much  force  in  the  appellant*s  contention. 
But,  while  the  proceeding  does  involve  the 
establishment  of  a  demand  against  his  estate, 
that  demand  grows  out  of  and  Is  incidental 
to  the  accounting  which  the  law  would  have 
comi)elled  him  to  make  to  the  court  which 
granted  him  letters  testamentary,  had  he 
lived;  and,  as  his  personal  representative 
stands  in  his  place,  she,  too,  must  account  In 
that  court  It  seems  to  us  the  matter  Is 
settled  by  the  provisions  of  sections  40  and 
48  of  the  Code  of  Procedure.  Section  40  pro- 
vides: "All  proceedings  In  relation  to  the 
settlement  of  the  estate  of  any  person  de- 
ceased shall  be  had  In  the  probate  court  of 
the  county  in  which  his  will  was  proved  or 
administration  of  estate  was  granted.'*  Now, 
it  cannot  be  denied  that  this  is  a  proceeding 
in  relation  to  the  settlement  of  the  estate 
of  Elizabeth  Clement  Indeed,  the  petitioner 
could  not  well  settle  her  estate  without  an 
accounting  from  his  predecessor  in  the  of- 
fice of  executor.  Her  will  having  been  prov- 
ed in  Anderson  county,  the  case  is  within  the 
express  provisions  of  section  40.  Section  48 
Is  also  pertinent  It  provides:  "When  any 
probate  court  shall  have  first  taken  cogniz- 
ance of  the  settlement  of  the  estate  of  a  de- 
ceased person,  such  court  shall  have  jurisdic- 
tion of  the  disposition  and  settlement  of  all 
the  personal  estate  of  such  deceased  i)erson 
to  the  exclusion  of  all  other  probate  courts.'' 
[2]  The  contention  that  there  was  a  final 
settlement  of  the  estate  of  Elizabeth  Clem- 
ent, made  by  Allen  W.  Clement  in  his  life- 
time, is  not  sustained  by  the  record  or  by  the 
evidence.  The  record  of  the  probate  court 
affords  no  evidence  of  a  final  settlement,  as 
it  should,  and  probably  would,  if  one  had 
\yeen  made.  The  petitioner  introduced  in 
evidence  a  paper  headed  "Statement  for  Set- 
tlement,'* which  is  shown  to  be  in  the  hand- 
writing of  Allen  W.  Clement's  attorney,  and 
which  was  sent,  along  with  a  petition  for 
final  settlement,  to  Austin  W.  Clement  But 
Mrs.  Julia  P.  Clement,  the  widow  of  Austin 
W.  Clement,  testified  that  no  final  settlement 
was  ever  made,  because  her  husband  object* 
ed  to  a  charge  made  by  his  brother,  Allen  W. 
Clement,  and  allowed  himself,  as  a  credit,  in 


the  ''Statement  for  SetUanent,**  of  $4,517.14 
for  nursing  his  mother  the  last  year  of  her 
life.  We  think  therefore  the  court  t>elow 
properly  overruled  the  defense  that  a  final 
settlement  had  been  made. 

[3]  The  next  contention  of  appellant  is 
that  the  court  below  erred  in  adopting  the 
paper  marked  "Statement  for  Settlement"  as 
evidence  of  charges  against  Allen  W.  Clem- 
ent, without  also  allowing  the  credits  therein 
claimed  by  him;  the  contention  being  that 
the  paper  should  have  been  admitted  in  its 
entirety  to  discharge  as  well  as  to  charge 
him.  This  contention  cannot  be  sustained. 
The  rule  is- well  settled  that  the  returns,  or 
the  books,  or  the  declarations  of  an  .execu- 
tor or  administrator,  may  be  introduced  to 
charge  him,  but  he  must  discharge  himself 
by  proper  vouchers,  or  by  evidence  showing 
the  lawful  expenditure  of  the  funds  that 
came  into  his  hands,  or  the  right  to  credit 
In  this  case  there  was  neither  voucher  nor 
evidence  in  support  of  the  credit  claimed. 

The  foregoing  views  dispose  of  all  the  ex- 
ceptions. 

Afllrmed. 

OABY,  a  J,,  and  WOODS  and  WATTS, 
JJ.,  concur. 

FBASER,  J.  (dissenting).  I  cannot  concur 
in  the  opinion  of  the  majority  of  the  court 
The  statute  that  requires  the  settlement  of 
the  estate  of  Mrs.  Elizabeth  Clement,  in  the 
probate  court  of  Anderson  county,  requires 
the  settlement  of  the  estate  of  Allen  W. 
Clement  in  the  probate  court  of  Laurens 
county.  Whose  estate  is  being  settled  in  this 
proceeding?  To  me  it  is  manifest  that  it  is 
primarily  the  estate  of  Allen  W.  Clement, 
and  that  with  a  very  incomplete  showing. 
Did  Mrs.  Way  (the  executrix  of  Allen)  re- 
ceive any  of  Mrs.  EUlzabeth's  estate?  If 
not,  then  how  can  the  probate  court  of 
Anderson  county  require  the  probate  court 
of  Laurens  county  to  pay  out  a  fund  that 
she  must  administer  under  the  control  of 
the  Laurens  court?  There  is  a  peremptory 
order  of  the  judge  of  probate  of  Anderson 
that  Mrs.  Way  as  executrix  shall  pay  to  D. 
C.  French,  executor,  $5^139.13.  It  may  be  the 
estate  of  Allen  owes  some  debts  in  Laurens, 
and,  if  there  be  not  enough  for  both,  the 
debts  ought  to  be  probated.  It  seems  to  me 
that  French  went  into  the  probate  court  of 
Anderson  and  alleged  a  debt  against  the  es- 
tate of  Allen  and  got  an  order  for  Mrs.  Way 
to  pay  over  this  amount,  without  any  regard 
to  the  consequences  to  Mrs.  Way  or  the  other 
creditors  of  the  estate  of  Allen.  It  Is  claim- 
ed that  Mrs.  Way  stands  in  place  of  her  hus- 
band. How?  Under  the  old  law,  she  would 
have  occupied  this  position.  The  executrix 
of  Allen  would  have  been  entitled  to  admin- 
ister the  estate  of  Mrs.  Clement  This  has 
been  changed  by  statute,  and  Mrs.  Way  had 
no  right  to  the  assets  of  Mrs.  Clement 

I  am  of  opinion  that  Mrs.  Way,  not  having 
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any  official  connectloii  wltli  the  probate  court 
of  Anderson  county,  was  not  answerable 
there,  and,  not  being  a  resident  of  Anderson 
county,  could  not  be  made  answerable  there 
unless  it  had  been  shown  that  she  had  as- 
sets of  Mrs.  Olement's  estate,  and  timi  only 
as  executrix  of  her  own  wrong.  Then  the 
jurisdiction  should  have  been  confined  to 
those  assets.  If  those  assets  were  insuffi- 
cient, then,  as  to  the  balance,  the  jurisdic- 
tion should  have  been  transferred  to  Laurens 
county,  where  the  other  creditors  of  Allen 
could  have  been  protected,  and  the  statutory 
order  of  priority  preserved.  The  statutory 
order  of  priority  applies  only  to  the  executor 
and  administrator  and  not  to  sheriffs  or  oth- 
er officers  who  may  enforce  the  judgment 
See  Huger  v.  Dawson,  3  Rich.  328. 

The  high  character  of  the  lawyers  engaged 
in  this  case  (I  do  not  know  the  parties)  as- 
sures us  that  this  proceeding  is  real  and 
that  the  contest  is  not  feigned,  but  it  opens 
the  door  very  wide  to  outrageous  evasions  of 
the  priorities  in  the  settlement  of  estates. 
All  that  such  an  executor  would  have  to  do 
would  be  to  submit  to  a  judgment  like  this 
Anderson  judgment,  and  then,  by  Inaction, 
force  other  creditors  to  get  judgment  on 
their  demands.  The  oldest  judgment  would 
have  priority,  and  the  demands  preferred  by 
statute  would  lose  their  priority,  even  if  they 
were  not  entirely  lost 

For  these  reasons  I  cannot  concur. 
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(Supreme  Court  of  North  Carolina.    Dee.  U* 

1912.) 

1.  DivoBCK  (I  46*)  — Gbounds  —  Cbttk/tt  — 
Evidence. 

Where  a  husband  provided  his  wife  with 
proper  medical  attention  and  servants,  and 
treated  her  with  kindness,  but  because  of  her 
physical  and  mental  condition  she  was  irritable 
and  often  left  home  without  cause  and  was  so 
disagreeable  and  erratic  as  to  keep  the  children 
continually  in  a  state  of  fear,  she  was  not  en- 
titled to  a  divorce  from  bed  and  board,  though 
the  husband  placed  the  children  in  the  custody 
of  his  parents  so  that  they  could  receive  a 
mother's  care. 

[Ed.    Note. — ^For   other   cases,    see    Divorce, 
Cent  Dig.  if  145-159 ;    Dec.  Dig.  |  46.*] 

2.  Divorce   (j  46*)— Gbotjnds— Pbovocatiow 
BT  Pabtt  Complaining. 

Where  a  husband's  conduct  had  been  such 
as  to  entitle  his  wife  to  a  divorce,  but  for  the 
fact  that  by  her  misconduct  such  conduct  on 
the  part  of  the  husband  was  induced,  she  could 
not  obtain  a  divorce. 

[Ed.    Note. — For   other   cases,    see   Divorce* 
Cent  Dig.  §|  145-169 ;    Dec  ITig.  |  46.»] 

3.  Divorce    (§    46*)— Gbounds — ^"Pabtt    Ik- 

JUBED  '* 

Re^al  1905,  i  1562,  requiring  the  appli- 
cation for  divorce  to  be  made  "by  the  party 
injured."  means  that  neither  spouse  is  entitled 
to  a  divorce  where  his  or  her  marital  default 
provoked  the  alleged  misconduct  of  the  other. 
[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {{  145-159;    Dec.  Dig.  i  4&*] 


4.  DiVOBCS  (I  209*)-^DZTOBCB  WBOU  BED  AND 
BOABD— AUHONT. 

Where  a  husband  did  nothing  calculated  to 
make  the  condition  or  life  of  his  wife,  if  nor- 
mal, either  intolerable  or  burdensome,  the  wife, 
suing  for  divorce  on  the  ground  of  the  hus- 
band's misconduct,  was  not  entitled  to  tempo- 
rary alimony. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  §§  605-609 ;    Dec.  Dig.  |  209.*] 

5.  DiVOBCE   ({   299*) — CT7ST0DT    OT   CHILDBBN 

— ^Temporabt  Ordeb. 

Where,  in  a  suit  by  a  wife  for  divorce  from 
bed  and  board,  the  evidence  showed  that  be- 
cause of  her  misconduct  the  children  had  been 
placed  by  the  husband  in  the  custody  of  his 
parents,  an  order  pendente  lite  granting  the 
wife  the  right  to  see  the  children  on  the  second 
Sunday  of  each  month  between  designated 
hours  would  not  be  disturbed  on  the  husband's 
appeal,  but  it  could  be  modified  in  the  discre- 
tion of  the  court  from  time  to  time  as  the 
exigencies  of  the  case  might  require. 

(Ed.  Note.— For  other  cases,  see  Divo^ce^ 
Cent  Dig.  {  788 ;  Dec  Dig.  |  299.*] 

Appeal  from  Superior  Court,  Polk  County ; 
Toushee,   Judge. 

Action,  by  Terisa  B.  Page  against  Joseph 
B.  Page.  From  an  order  fixing  alimony  and 
counsel  fees  pending  the  suit  and  permitting 
plaintiir  to  see  her  children  on  specified 
times,  defendant  appeals.    Beversed. 

This  Is  an  action  for  divorce  a  meoisa  et 
thoro,  and  was  before  the  court  below  at 
the  last  term,  on  a  motion  for  alimony  pen- 
dente lite,  which  was  heard  upon  the  com- 
plaint and  answer,  read  as  affidavits,  and 
also  upon  oral  testimony  taken  before  the 
court  The  Judge  announced  that  in  con- 
sidering the  matter  he  would  accept  the 
defendant's  testimony  as  true,  and  we  will 
so  treat  it  In  this  court  Before  the  taking 
of  testimony  had  closed,  the  defendant's  coun- 
sel stated  that  he  had  a  number  of  witnesses 
present  in  court,  by  whom  he  proposed  to 
prove  that  the  plaintiff  was  cross,  disagree- 
able, and  erratic,  and  that  she  had  often 
left  home  without  cause  or  provocation  on 
his  part,  and  that  she  was  so  Irritable,  dis- 
agreeable, and  erratic  as  to  keep  his  chil- 
dren continually  in  a  state  of  consternation 
and  fear,  to  all  of  which  the  defendant  had 
testified.  The  Judge  refused  to  hear  this 
evidence,  on  the  ground  that  it  only  corrob- 
orated the  defendant,  and  that  it  could  not 
change  his  opinion,  and  that  because  of  the 
crowded  condition  of  the  docket  he  had  no 
time  to  hear  it  The  Judge  found  the  fol- 
lowing facts:  "a)  'I'bat  the  plaintiff  and 
defendant  were  married  July  18,  1895,  and 
lived  together  until  the  month  of  June,  1911. 
That  the  plaintiff  is  38  years  of  age,  and 
the  defendant  45.  That  they  have  two  chil- 
dren, Paul  and  Eva,  aged  12  and  4  years. 
(2)  That  the  plaintiff  is  a  weak,  delicate 
woman,  nervous  and  hystericaL  That  she 
has  never  been  strong,  and  In  September, 
1910,  went  to  the  hospital  for  treatment 
That  several  doctors  prescribed  for  her  dur- 
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Ing  her  married  life,  and  one  of  tbem  told 
defendant  that  if  something  were  not  done 
for  her  that  she  might  lose  her  mind.    That 
another   physician   cautioned   her   husband 
that  she  must  not  be  permitted  to  do  any 
hard  labor,  and  he  must  not  let  her  lift  even 
the  weight  of  a  coffee  pot    That  the  defend- 
ant did  not  provide  her  with  a  cook  or  laun- 
dress all  the  time,  and  she  had  to  do  some 
of  the  cooking  and  some  of  the  washing. 
That  plaintiff  and  defendant  were  members 
of  the  Baptist:  Church,  having  been  reared 
therein,  but  about  five  years  ago  the  plain- 
tUI  joined  the  Holiness  Church,  and  since 
that  time  there  has  been  friction  between 
plaintiff  and  defendant;    the  latter  not  be- 
ing willing  for  his  children  to  go  to  the  Ho- 
liness Church.     That  plaintiff's  moral  char- 
acter is  good.   (3)  That  defendant  is  a  hard 
working,  industrious  man,  engaged  in  farm- 
ing, and  worth  from  $8,000  to  $10,000.    That 
lie  has  always  lived  close  and  has  accumu- 
lated property.    That  defendant  thought  his 
wife  was  obstinate  and  unreasonable.    That 
in  June,  1913L,  the  defendant  took  his  two 
children  from  his  and  plaintiff's  home  to  the 
home  of  his  parents  at  Tryon,  four  or  five 
miles  distant,  and  left  them  there,  and  since 
that  time  has  declined  and  refused  to  per- 
mit plaintiff  to  see  them.    That  plaintiff  has 
tried  four  times  to  see  the  children,  and  on 
her  last  visit  defendant's  parents  ordered 
her  away  and  threatened  to  have  her  ar- 
rested by  the  town  policeman.    That  a  few 
Sundays  before  he  took  his  children  to  his 
father's  plaintiff  was  preparing  to  go  to  her 
own  church,  and  had  gotten  the  little  girl 
dressed  and  ready  to  go,  when  defendant 
forbade  her  taking  the  little  girl  with  her 
and  forcibly  prevented  her  from  going  with 
her  mother.     That  defendant  did  not  pro- 
vide any  buggy  for  the  plaintiff  to  ride  in 
to  church,  but  left  her  to  ride  on  a  loaded 
wagon  or  walk,  as  she  felt  inclined.    That 
defendant  gave  as  his  excuse  that  he  had  to 
use  the  buggy  himself,  and  hla  wagon  had  to 
go  to  Landrum,  where  the  plaintiff's  church 
was  situate.   (4)  That  while  the  court  does 
not  believe  that  the  defendant  was  inten- 
tionally unkind  and  cruel,  yet  his  wife's  con- 
dition was  such  that  the  result  of  his  treat- 
ment was   to  render   her  life  burdensome 
and  her  condition  intolerable.     It  is  there- 
fore ordered  that  the  defendant  pay  to  the 
plaintiff  the  sum  of  $50,  as  an  allowance 
for  counsel  fees,  the  same  to  be  paid  with- 
in 60  days ;  also,  that  he  pay  $25  per  month, 
as  alimony  pendente  lite,  to  begin  with  May 
1st,  and  to  continue  until  the  further  order 
of  this  court     It  is  further  ordered  that 
plaintiff  be  permitted  to  see  her  children  on 
the  second  Sunday  of  each  month  between 
the  hours  of  9  a.  m.  and  5  p.  m."    Defend- 
ant excepted  to  this  order  and  appealed. 

Smith,  Shipman  ft  Justice,  of  Henderson- 
ville,  for  appellant  S.  Gallert,  of,  Buther- 
fordton,  for  appellee. 


WALEEB,  J.  (after  stating  the  facts  as 
above).  [1]  The  facts  found  by  the  court 
bear  a  very  different  aspect  when  read  in 
connection  with  the  testimony  of  the  defend- 
ant The  court  has  acquitted  the  defend- 
ant of  &ny  intended  wrong,  and,  when  all  of 
the  facts  are  considered,  he  was  guilty  of 
no  wrong  at  all.  The  true  significance  of 
the  facts,  as  found  by  the  court;  does  not 
appear  until  we  have  heard  all  of  the  de- 
fendant's version,  which  we  are  to  consider 
as  true^  according  to  the  ruling  of  the  court 
The  parties  had  lived  together  as  man  and 
wife  for  many  year8>  and  they  had  two  chil- 
dren of  their  marriage,  whose  t^ider  years 
required  that  they  should  receive  careful 
nurture  and  admonition,  and  this,  it  seems, 
they  did  not  get  from  their  mother.  We  are 
to  understand  that  she  was  ''irritable,  dis- 
agreeable^ and  erratic,  and  kept  her  chil- 
dren continually  in  a  state  of  fear  and  con- 
sternation,'' for  the  def^idant  so  testified, 
the  judge  has  said.  And  to  more  did  he 
testify.  It  appears,  from  what  he  said  of 
this  unfortunate  domestic  tragedy,  that  the 
plaintiff  is  of  a  testy  disposition,  "cross  and 
ill-tempered,"  and  exceedingly  sensitive  and 
exacting.  We  would  not  be  willing  to  call 
her  a  virago  or  a  termagant  even  if  the 
testimony  shows  that  she  was  unruly  and 
somewhat  turbulent  at  times,  for  that  would 
be  harsh  and  unseemly,  if  not  uncharitable, 
but  prefer  to  use  kind  and  gentle  words, 
though  her  husband's  evidence,  which  we 
are  to  take  as  true^  is  strongly  against  her 
and  does  not  present  her  to  the  court  in  a 
very  favorable  light  There  is  nothing  in 
the  case  to  impeach  the  moral  charact^  or 
integrity  of  either  one  of  the  parties.  The 
whole  difficulty  seems  to  have  sprung  from 
the  wife's  infirmity  of  temper,  and  we  are 
not  at  all  surprised  that  the  court  would 
not  impute  any  intentional  wrongdoing  to 
the  defendant  The  three  allegations  of 
wrong  are  that  she  was  weak  and  was  re- 
quired to  work  contrary  to  the  advice  of  her 
physician;  that  she  Joined  the  Holiness 
Church,  and  defendant  would  not  permit  the 
children  to  attend  the  church,  which  caused 
friction  between  them;  that  he  would  not 
provide  her  with  a  buggy  in  which  to  ride 
to  her  church,  and  she  was  compelled  to  ride 
on  a  wagon;  and,  lastly,  that  defendant 
took  the  children  from  her  and  placed  them 
in  his  old  home  and  under  his  mother's  care 
and  guardianship. 

The  defendant,  in  his  testimony,  gives  a 
circumstantial  account  of  this  family  dis- 
pute, and  it  appears  therefrom  that  the  plain- 
tiff was  physically  strong  and  able-bodied, 
and  performed  her  household  duties  without 
complaint  and  without  any  apparent  injury 
to  herself.  Her  husband  employed  cooks, 
but  she  interfered  with  them  and  drove  them 
off.  He  says  that  he  never  mistreated  her, 
never  drove  her  away  or  ordered  her  to  go, 
I  though  she  had  ordered  him  to  leave  home. 
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She  did  Just  as  she  pleased,  and  insisted 
on  doing  it  She  struck  him  with  the  ^iHh 
rag  when  he  was  doing  no  more  harm  than 
looking  after  the  tax  books.  She  was  al- 
ways contrary  and  always  opposed  anything 
he  wished  to  do.  The  little  boy  wanted  to 
hoe  for  him,  and  she  objected  and  became 
▼ery  mad.  She  refused  to  cook,  interfered 
with  the  women  employed  to  cook,  and  made 
them  leave,  and  defendant  had  to  cook,  and, 
when  he  did,  she  would  cook  afterwards. 
She  interfered  with  the  wamher  women.  He 
walked  to  Mill  Springs  to  hire  a  hand,  when 
there  were  others  nearer  who  could  have 
been  employed;  but  she  was  not  satisfied. 
He  said  something  about  darkies  she  had 
liired,  and  she  Jerked  his  hat  off  his  head 
and  called  him  a  "stinking,  low-down  rascal." 
He  then  went  out  to  see  about  the  horses, 
and  she  followed  him,  and  finally  lo<&ed  the 
door  of  the  house,  so  that  he  could  not 
enter,  and  he  got  in  through  a  window  and 
slept  in  a  front  room.  This  was  repeated 
the  next  day.  He  called  in  every  doctor  in 
the  county  when  she  was  sick,  and  had  to 
change  them  several  times  to  please  her. 
She  went  to  the  hospital  with  his  consent 
and  at  his  expense.  She  would  vilify  his 
mother  and  preach  awhile — ^preached  all  day 
long  to  his  aunt,  and  she  would  preach  and 
then  abuse  him,  saying  that  he  was  doomed 
to  hell.  These  are  only  some  of  the  things 
that  were  said  and  done.  It  is  not  necessary 
to  detail  all  of  them.  He  testified  that  he 
had  never  provoked  this  conduct  towards 
him,  had  always  provided  a  way  for  her 
to  attend  church,  and  had  always  been  kind 
to  her.  Her  speUa  were  worse  sometimes 
than  they  were  at  others.  One  of  the  doc- 
tors said  there  was  something  wrong  with 
her  mind,  and  others  that  she  was  nervous. 

Our  conclusion  is,  from  all  the  facts,  that 
the  plaintiff  lias  shown  no  grounds  for  a 
divorce  from  bed  and  board,  and  consequent- 
ly no  right  to  alimony  pending  the  suit 
Upon  the  facts,  as  we  view  them,  the  de- 
fendant was  not  at  fault  in  placing  his  chil- 
dren in  the  custody  of  his  parents,  where 
they  could  receive  a  mother's  care  and  atten- 
tion. It  is  shown  that  they  were  placed 
there  for  that  pur];>ose.  We  see  no  sufiicient 
proof  of  physical  weakness,  though  there  is 
some  tending  to  show  mental  weakness  or  an 
abnormal  condition  of  her  mind.  It  seems 
that,  if  defendant  has  laid  his  hand  upon 
her,  it  was  more  in  kindness  than  in  anger. 
He  supplied  her  every  want  It  is  evident 
that  she  was  nervous  and  sensitive,  and  mag- 
nified and  exaggerated  everything  he  did. 
The  separation  is  due  more  to  her  miscon- 
duct than  to  anything  that  he  may  have 
done.  He  appears  to  have  been  very  patient 
and  forbearing,  under  trying  circumstances. 
She  received  proper  medical  attention,  and 
he  employed  servants  sufficient  in  number  to 
do  their  work  if  she  bad  not  interfered  with 
them* 


[2]  If  the  cruelty  set  up  as  a  ground  of 
divorce  was  provoked  by  the  misconduct  of 
the  complainant^  a  divorce  will  not  be  grant- 
ed. 14  Cyc.  631.  If  his  conduct  had  been 
such  as  to  entitle  her  to  a  divorce,  but  was 
Induced  by  the  continued  exasperation  and 
violence  of  the  wife,  or  other  misconduct  on 
her  part,  the  same  result  would  follow. 
There  was  no  retaliation  by  the  husband  in 
this  case,  and  certainly  no  excessive  retalia- 
tion. Their  domestic  infelicity  is  apparently 
all  due  to  the  wife's  misconduct  It  is  set- 
tled by  our  decisions  that,  where  the  wife 
is  the  aggressor  and  by  her  conduct  provoked 
that  of  her  husband,  of  which  she  complains, 
and  it  was  calculated  to  do  so,  it  is  a  bar 
to  her  application  for  a  divorce  and  for  ali- 
mony. Whittington  v.  Whittington,  19  N.  O. 
64;  Foy  v.  Foy,  35  N.  O.  90 ;  Setzer  v.  Setser, 
128  N.  a  170,  38  S.  B.  731,  83  Am.  St  Rep. 
666;  Tew  v.  Tew,  80  N.  a  316,  30  Am.  Eep. 
84;  House  v.  House,  131  N.  O.  140,  42  S.  E. 
546.  No  one  will  be  allowed  to  take  advan- 
tage of  his  or  her  own  wrong.  This  maxim 
was  applied  to  a  case  of  divorce  by  Judge 
Pearson  in  Foy  v.  Foy,  supra. 

[S]  In  the  words  of  the  statute  (Ck>de,  | 
1285;  Revisal,  |  1562),  the  application  for 
the  divorce  must  be  made  "by  the  party  in- 
jured," and  these  words  were  construed  in 
Steele  v.  Steele,  104  N.  O.  631,  10  S.  B.  707, 
to  mean  that  neither  of  the  spouses  in  en- 
titled to  divorce  if  his  or  her  marital  de- 
fault provoked  or  induced  the  alleged  miscon- 
duct of  the  other. 

If  the  plaintiff  will  exercise  a  little  more 
self-control  and  forbearance,  and  perform  her 
household  duties  as  becomes  a  dutiful  wife, 
and  exhibit  a  little  more  consideration  for 
her  husband,  and  real  affection  for  him  and 
her  children,  the  present  distressing  situa- 
tion will  soon  be  changed,  if  not  reversed, 
and  her  home  and  her  life  will  become 
brighter  and  happier. 

We  may  reproduce  here  what  was  so  well 
said  by  Justice  Rodman  in  the  somewhat 
similar  case  of  Miller  v.  Miller,  78  N.  C.  at 
page  108:  "We  cannot  think  the  defendant's 
conduct,  however  reprehensible,  was  such 
'indignities'  as  was  intended  to  be  covered 
by  the  statute,  or  was  calculated  to  render 
the  condition  of  any  reasonable  woman  'in- 
tolerable, or  her  life  burdensome.'  This  is 
not  a  case  in  which  the  law  ought  to  inter- 
fere to  sanction,  and  perhaps  perpetuate,  the 
separation  of  a  married  pair  who  may  again 
unite  without  impropriety,  and  without  the 
loss  of  self-respect  on  the  part  of  either,  and 
who,  taught  by  experience,  may  live  hence- 
forth happily  together.  An  English  poet 
once  gave  advice  to  husbands,  which  Lord 
Chatham  made  immortal,  even  if  its  own 
good  sense  had  not  otherwise  served  to  make 
it  so,  by  quoting  it  in  one  of  his  great  speech- 
es on  the  policy  of  the  Briton  towards  Amer- 
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lea.     Tbe  advice  will  equally  teacb  wives 
how  ta  manage  their  husbands: 

"  'Be  to  his  faults  a  little  blind, 
Be  to  his  virtues  very  kind, 
And  dap  your  padlock  on  his  mind."* 

It  Is  not  Intended  to  imply  by  the  quota- 
tion that  defenda^nt  has  been  doing  anything 
which  the  law  would  denominate  as  miscon- 
duct But  whether  he  has  or  not,  the  advice 
to  the  wife  Is  not  out  of  place. 

[4,  6]  We  do  not  concur  with  the  court  in 
its  conclusion  that,  assuming  the  defendant's 
testimony  to  be  true,  the  plaintiff  is  entitled 
to  alimony.  On  the  contrary,  it  appears 
therefrom  that  there  was  no  cruel  or  barba- 
rous treatment  and  nothing  whatever  cal- 
culated to  make  the  condition  or  life  of  an 
ordinary  and  normal  woman  either  intoler- 
able or  burdensome.  The  defendant  made 
the  best  he  could  of  a  bad  situation,  when 
his  patience  and  forbearance  must  have  been 
sorely  tried.  Both  parties  will  profit  by  re- 
membering that,  "Our  remedies  oft  in  our- 
selves do  lie.*' 

The  order  granting  alimony  will  be  vacat- 
ed, and  the  order  permitting  the  defendant  to 
see  her  children  at  the  intervals  named  will 
remain  in  force.  It  may  be  modified,  if 
need  be,  In  the  discretion  of  the  court  from 
time  to  time,  and  as  the  exigencies  of  the 
case  may  require.  Setzer  v.  Setzer,  129  N. 
C.  296,  40  S.  E.  02. 

Our  decision  does  not  prevent  a  trial  of 
the  issues.  The  plaintiff  hereafter  may  al- 
lege and  establish  a  better  case  than  she 
has  in  the  present  record,  and  one  entitling 
her  to  a  divorce;  but  there  is  no  such  case 
now  presented. 

Error. 


(161  N.  C.  213) 

McCALL  V.  SUSTAIB  et  aL 

(Supreme  Court  of  North  Carolina.     Dec 

11.  1912.) 

On  petition  for  rehearing.  Petition  dis- 
missed. 

For  former  opinion,  see  167  N.  0.  179,  72 
S.  E.  974. 

PER  CURIAM.  We  have  considered  care- 
fully the  petition  to  rehear  in  this  case,  and 
the  briefs  filed  by  the  learned  counsel  for 
the  plaintiff  in  support  of  It,  as  well  as  those 
filed  by  the  defendant  The  majority  of  the 
court  Is  of  opinion  that  no  authority  was 
overlooked  in  the  opinion  of  the  Chief  Jus- 
tice, and  that  no  question  has  been  raised 
by  the  petition  to  rehear  which  was  not  con- 
sidered on  the  former  hearing.  We  are  of 
opinion  that  the  case  was  fully  covered  by 
the  opinion  of  the  Chief  Justice,  affirming  the 
Judgment  of  his  honor.  Judge  Biggs. 

The  petition  to  rehear  is  dismissed. 

WALKER  and  HOKE,  JJ.,  dissent 


(1«1  N.  C.  KH) 

OOIIjB  v.  ORDER  OF  UNITED  OOMMEB- 
CIAL  TRAVELmRS   OF   AMERICA. 

(Supreme  Court  of  North  Carolina.    Dec  U, 

1912.) 

1.  Insubanck  (§  765*)— Mutual  Benefit  Iw- 
suBANCB— Suspension  fob  Nonpathent  of 
Assessments. 

A  member  of  a  benefit  society  mailed  his 
check  for  the  amount  of  an  assessment  in  time 
to  reach  the  secretary  of  the  local  council  be- 
fore the  assessment  was  due.  The  check  was 
not  received  by  the  secretary,  and  he  was  sus- 
pended for  nonpayment  Subsequently,  on 
learning  of  his  suspension,  he  gave  a  duplicate 
check  to  the  chief  officer  of  the  council,  who 
told  him  that  that  made  it  all  right  lie  was  then 
in  good  health,  hut  a  few  days  later  was  in- 
jured in  an  accident  He  was  regularly  as- 
sessed for  the  next  following  assessment  as  a 
member  of  the  order.  Held  that,  the  defend- 
ant having  collected  and  retained  not  only  the 
assessment  for  which  he  was  suspended,  but 
the  following  assessment,  it  was  liable  on  the 
policy,  since  he  was  a  member  of  the  order  at 
the  time  of  the  accident 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent  Dig.  Sfi  1907-1916 ;   Dec  Dig.  %  755.*] 

2.  Insubance  (§  759*)— Mutual  Benefit  Iif- 
subance^susfension  fob  nonpatlfbnt  of 
Assessments. 

A  member  of  a  benefit  insurance  society 
who  had  not  been  lawfully  suspended  at  the 
time  of  an  accident  was  not  estopped  to  rely 
on  that  fact  bv  an  application  for  reinstate- 
ment made  by  him  before  the  accident 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {§  1920,  1921 ;   Dec.  Dig.  §  759.*] 

3.  Insubance  (§  755*)— Mutual  Benefit  In- 
subance—Suspension  FOB  Nonpayment  of 

ASSESSMENT& 

If  a  member  of  a  benefit  insurance  society 
was  properly  suspended  for  nonpayment  of  an 
assessment  the  suspension  was  waived  by  the 
collection  and  retention  of  such  assessment  and 
the  following  assessment,  thus  treating  him  as 
a  member  in  good  standing. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  1907-1916 ;   Dec  Dig.  §  755.*] 

4.  Insubance  ({  755*)— Mutual  Benefit  In- 
subance—Suspension  FOB  Nonpayment  of 
Assessments 

A  benefit  insurance  society  is  estopped 
from  claiming  a  forfeiture,  although  within  the 
express  letter  of  the  contract,  where  a  member 
has  conformed  to  a  course  of  action  which  it 
has  led  him  to  believe  does  not  involve  a  for- 
feiture. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  1907-1916;    Dec.  Dig.  §  755.«] 

5.  Insubance  (§  740*)— Mutual  Benefit  In- 
subance —  Payment  of  Assessments  — 
Sending  by  Mail. 

Where  it  was  customary  for  the  members 
of  a  benefit  insurance  society  to  send  checks 
for  assessments  by  mail,  a  member  was  not 
negligent  in  using  the  mails  for  that  purpose. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent  Dig.  f  1887 ;  Dec  Dig.  {  740.«] 

Appeal  from  Superior  Court,  Buncombe 
County;  Long,  Judge. 

Action  by  W.  C,  Colle  against  the  Order  of 
United  Commercial  Travelers  of  America. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

The  following  issue  was  submitted  to  the 
Jury:    "Is  the  Order  of  United  Commercial 
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Tlravelers  of  America,  the  defendant  above 
named,  indebted  to  W.  G.  0)ile,  the  plain- 
tiff, as  alleged  in  the  complaint,  and,  if  so,  in 
what  amount?  Answer:  Tea.  $275.00.  Int 
from  the  23d  of  March,  1910."  From  the 
judgment  rendered,  the  defendant  appealed. 

Bourne,  Parker  &  Morrison,  of  Asheville, 
for  appellant  Mark  W.  Brown,  of  Asheyille, 
for  appellee. 

BROWN,  J.  [1]  The  defendant  is  a  bene- 
fit society  with  an  insurance  feature,  of 
which  the  plaintiff  was  a  member.  On  Feb- 
ruary 26,  1910,  the  plaintiff  was  suspended 
because  of  nonpayment  of  assessment  No.  99 
in  the  sum  of  $2.  On  March  23,  1910,  the 
plaintiff  met  with  an  accident,  about  which 
there  seems  to  be  no  controversy,  and  he 
brings  this  suit  to  recover  the  sum  to  which 
he  would  be  entitled  under  the  terms  of  the 
accident  policy. 

The  plaintiff  notified  the  defendant  of  the 
accident  by  mail  on  April  1,  1910.  The  de- 
fendant contends  that  at  the  time  of  the  ac- 
cident the  plaintiff  was  suspended  as  a  mem- 
ber of  the  order,  and  was  not  entitled  to 
its  benefits.  This  Is  the  only  point  necessary 
to  consider  upon  this  appeal. 

The  evidence  tends  to  prove  that  assess- 
ment No.  99  was  levied  January  25,  1910, 
payable  on  or  before  February  24,  1910.  No- 
tice was  mailed  to  the  plaintiff  at  his  ad- 
dress, with  remittance  blank,  and  an  ad- 
dressed envelope  was  sent  with  the  notice. 
A  part  of  the  notice  was  in  the  following 
words:  "This  notice  is  mailed  from  the  Su- 
preme Office,  but  your  remittance  must  be 
made  to  the  secretary  of  your  council,  as 
per  enclosed  envelope." 

The  testimony  tends  to  prove  tliat  the 
plaintiff  mailed  his  check  at  Morristown, 
Tenn.,  for  assessment  No.  99  on  the  22d  or 
the  23d  of  February,  1910,  in  a  properly  ad- 
dressed and  stamped  envelope,  and  in  ample 
time  to  reach  the  secretary  at  Asheville  be- 
fore the  date  when  the  said  assessment  was 
due.  At  the  time  the  plaintiff  had  funds  in 
the  bank  with  which  to  pay  the  check.  Tes- 
timony tends  to  prove  that  it  was  a  matter 
of  custom  for  members  of  the  order  to  pay 
their  dues  with  checks,  duly  mailed,  and 
that  they  were  accepted  by  the  secretary 
in  payment  The  check  was  not  received 
by  the  secretary,  and  on  February  26^  1910, 
the  plaintiff  was  suspended  because  of  the 
nonpayment  of  assessment  No.  99. 

Plaintiff  did  not  know  the  check  had  not 
been  received  until  Biarch  16,  1910,  when 
he  saw  Wiley,  the  chief  officer  of  Asheville 
Council,  to  whom  he  gave  a  duplicate  check 
for  said  assessment  No.  99,  and  at  the  same 
time  told  him  that  he  had  sent  the  original 
check  from  Morristown  to  the  secretary. 
Upon  receipt  of  the  duplicate  check,  Wiley 
said,  "That  makes  you  all  right*'  The  plain- 
tiff was  then  in  good  health,  and  it  was  sev- 


en days  before  the  accident  This  assess- 
ment was  paid  by  the  plaintiff  and  retained 
by  the  defendant  After  that  the  plaintiff 
was  regularly  assessed  as  a  member  for  as- 
sessment No.  100. 

Upon  the  evidence  we  think  his  honor  was 
correct  in  holding  that  the  plaintiff  was  en- 
titled to  recover,  as  he  had  not  been  lawfully 
suspended  as  a  member  of  the  order.  The 
defendant  not  only  collected  and  retained 
the  $2  for  assessment  No.  99,  for  the  nonpay- 
ment of  which  he  was  suspended,  but  also 
retained  the  $2  for  assessment  No.  100.  The 
defendant  cannot  keep  the  plaintiff's  money 
and  escape  liability.  Matthews  v.  Insurance 
Co.,  147  N.  O.  339,  61  8.  E.  192,  18  L.  R.  A. 
(N.  S.)  1219;  Morgan  v.  Insurance  Co.,  42 
Wash.  10,  84  Pac  412,  7  Ann.  Gas.  382. 

[2]  It  is  true  the  plaintiff  applied  for  re- 
instatement prior  to  the  accident,  and  it  is 
contended  that  this  was  an  acknowledgment 
that  he  had  been  properly  suspended.  We 
do  not  think  so.  The  plaintiff  applied  be- 
cause he  had  been  notified  that  he  had  been 
suspended;  but  he  had  a  right  also  to  rely 
upon  the  fact  that  his  assessment  No.  99 
had  been  paid  and  that  the  company  had  no 
right  to  suspend  Mul 

[S]  Assuming  that  he  had  been  properly 
suspended,  the  defendant  waived  the  same 
by  collecting  assessment  No.  99  and  the  sub- 
sequent assessment  No.  100,  thereby  treating 
the  plaintiff  in  all  respects  as  if  he  were 
a  member  in  good  standing.  Morgan  v.  In- 
surance Co.,  supra. 

[4]  A  course  of  action  on  the  part  of  the 
insurance  company  which  leads  the  party 
insured  honestly  to  believe  that  by  conform- 
ing thereto  a  forfeiture  of  his  policy  will 
not  be  incurred,  followed  by  due  conformity 
on  his  part,  wUl  estop  the  company  ftom  in- 
sisting upon  the  forfeiture,  though  it  might 
be  claimed  under  the  express  letter  of  the 
contract  Insurance  Co.  v.  Eggleston,  96  U. 
S.  577,  24  L.  Ed.  841;  Insurance  Co.  v.  Nor- 
ton, 96  U.  S.  234,  24  L.  Ed.  689. 

[6]  In  sending  his  check  for  assessment  99, 
the  plaintiff  conformed  to  the  custom  rec- 
ognized and  adopted  by  the  defendant  The 
regularity  of  the  mail,  a  public  agency,  is 
such  that  it  is  not  negligence  to  rely  upon 
it  as  a  method  of  transmission,  especially 
when  it  has  been  so  used  In  the  course  of 
dealings  between  the  parties,  and  there  has 
been  no  express  revocation.  HoUowell  v. 
Insurance  Co.,  126  N.  C.  398,  35  S.  E.  616. 

The  Judgment  of  tlie  superior  court  is  af- 
firmed. 


a60  N.  C.  692) 
GREENSBORO  LIFE  INS.  00.  v.  KNIGHT. 

(Supreme  Court  of  North  Carolina.     Dec  11, 

1912.) 

1.   EVIDENCB      (§      434*)— PABOL      BVIDKNCIB— 

FsAun. 

The  rule  that  parol  agreements  are  merg- 
ed in  a  written  contract  is  not  applicable  where 
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the  issue  is  whether  th*  written  contract  was 
procured  bj  fraud. 

[Bd.  Note.— For  other  cases,  see  EvideDce, 
Cent  Dig.  U  2005^2020 ;    Dec  Dig.  |  4o'4.»J 

2.   BVIDBNCB     a     675*)  — IKSXTBANCS  —  FBIOB 

Tbstdcont. 

Evidence  of  what  an  insurance  company's 
agent  testified  to  before'  a  justice,  as  to  the 
character  and  kind  of  insurance  he  had  written 
for  other  parties  in  the  county  At  a  time  he 
solicited  the  defendant's  insurance,  was  com- 
petent, where  it  was  shown  that  the  aipent  had 
attempted  to  write  onl/  one  kind  of  policy, 
and  that  they  were  all  of  the  same  kind  as  that 
written  for  defendant. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Obnt  Dig.  U  2407-2409 ;   Dec  Dig.  |  576.*] 

8.  Appibal  and  Ebbob  d  1060*)— Habulbm 

BBBOB— EVXDBNOC 

Error  in  the  admission  of  testimony  by  an 
agent  at  another  trial  was  harmless,  where  the 
agent  testified  again  to  the  same  matters. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  106S,  10(59,  415a-4167» 
4166;    Dec  Dig.  |  1050.*] 

4.  EVIDSNGB  (I  185*>-OOLLATSBAL  TltANBihO- 
TIONS— INIVNT  IN  CiVIL  ACTION  FOB  FBAUD. 

In  an  action  by  an  insurance  company  on 
a  premium  note,  where  the  insured  alleged 
fraudulent  representations  relative  to  the  poli- 
cies, conversations  and  transactions  made  by 
the  same  agent  about  the  same  kind  of  policies, 
about  the  same  time,  to  the  same  purport,  wete 
admissible  to  corroborate  the  defendant  and  to 
show  the  intent  of  the  agent 

[Ed.  Note.— For  other  cases,  see  Evidence 
Cent  Dig.  ||  892,  894,  404,  405 ;  Dec  Dig.  I 
135.*] 

Appeal  from  Superior  Court,  NortHampton 
County;  Cllne,  Judge. 

Action  by  the  Greensboro  Life  Insurance 
Company  against  S.  W.  B.  Knight  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Mason,  Worrell  &  Long,  of  Jackson,  and 
T.  C.  Harrison,  of  Weldon,  for  appellant 
Winbome  &  Winborne  and  D.  C.  Barnes,  all 
of  Murfreesboro,  and  Gay  ft  Midj^ette  and 
Peebles  ft  Harris,  all  of  Jackson,  for  appel- 
lee. 

CLABK,  G.  J.  This  was  an  action  begun 
before  a  Justice  of  the  peace  for  the  recovery 
of  a  note  for  $133.88  for  the  first  premium 
on  Jin  insurance  policy  for  $2,000.  The  de- 
fendant refused  to  pay  the  note,  upon  tlie 
ground  tliat  the  execution  of  tlie  note  liad 
been  secured  by  false  and  fraudulent  repre- 
sentattons  of  the  plaintiff,  made  at  the  time 
the  note  was  executed  and  delivered.  The 
whole  case  turned  upon  that  point,  and  the 
jury  found  the  facts  with  the  defendant 
Upon  this  proposition  there  was  testimony 
on  both  sides,  and,  being  an  issue  of  fact, 
it  is  not  necessary  to  state  the  evidence  up- 
on which  the  jury  acted. 

[1]  The  first  exception  was  because  the 
defendant  was  allowed  to  state  what  repre- 
sentations were  made  to  him  by  the  insur- 
ance agent,  and  cannot  be  sustained.  The 
rule  that  parol  agreements  are  merged  in  a 


written  contract  is  not  applicable  where  the 
allegation  and  issue  are  whether  the  written 
contract  was  procured  by  false  and  fraudu- 
lent representations.  Gwaltney  ▼.  Assur- 
ance Society,  182  N.  a  928,  44  &  B.  669,  and 
cases  there  cited. 

[2, 3]  Exception  2  was  abandoned ;  and  ex- 
ception 8  was  because  the  witness  was  al- 
lowed to  state  what  Mourer,  the  Insurance 
agent,  said  in  his  testimony  at  the  trial  be- 
fore a  justice  of  the  peace,  relative  to  the 
character  and  kind  of  Insurance  he  had 
written  for  other  parties  in  the  county  at 
the  time  he  solicited  this  Insurance.  This 
was  competent,  because  the  evidence  showed 
that  the  agent  had  only  attempted  to  write 
one  kind  of  policy,  and  they  all  were  of  the 
same  kind  as  that  of  the  defendant  If  er- 
ror, it  was  harmless;  for  Mourer  testified 
to  same  purport  at  this  trial. 

[4]  All  the  other  exceptions  are  practical- 
ly to  the  testimony  of  the  17  witnesses,  who 
testified.  In  corroboration  and  to  show  the 
intent  of  the  insurance  agent  in  making  the 
false  representations  to  the  plaintiff,  that 
he  made  the  same  representations  to  them', 
Tbe  court  so  told  the  jury  at  the  time  he 
admitted  the  testimony,  and  also  in  his 
charge.  He  charged  them  that  such  evidence 
was  competent  for  that  purpose  only,  if  they 
found  that  the  agent  did  make  false  repre- 
sentation, and  that  the  jury  could  consider 
the  evidence  as  to  the  transactions  and  con- 
versations of  the  agent  with  these  other  par- 
ties in  that  way,  and  for  no  other  purpose. 

Evidence  of  a  collateral  offense  of  the 
same  character,  and  tending  to  prove  guilty 
knowledge  of  the  party  when  that  Is  an  es- 
sential element  of  the  crime,  is  admissible. 
State  V.  Graham,  121  N.  C.  627,  28  S.  E.  409 ; 
State  V.  Jeffries,  117  N.  O.  727,  23  S.  B.  163. 
These  conversations  and  transactions  were 
made  hj  the  same  agent  about  the  same  kind 
of  policies,  about  the  same  time,  were  rep- 
resentations of  the  same  character,  and 
made  to  88  different  parties,  to  the  same 
purport  Such  evidence  is  admissible  in 
criminal  actions,  and  a  fortiori  it  Is  admis- 
sible in  civil  actions.  Brink  v.  Black,  77  N. 
C.  69. 

Upon  an  examination  of  all  the  exceptions, 
we  find  no  error. 

a60  N.  C.  474) 

FIRST  NAT.  BANK  OF  TARBORO  v, 
HOLDERNESS  et  aL 

(Supreme  Court  of  North  Carolina.     Dec  11, 

1912.) 

Banks  anu  Banking  (§  246*)— Voting  Trubt 

AOREBMBNT    BT   BiAJOBITT    STOOKHOLUEBS — 

Payment  fboic  Bank  Funds  fob  Expens- 
es Incurbed. 

Majority  stockholders  of  a  national  bank, 
who  enter  into  an  illegal  voting  trust  agree- 
ment to  secure  for  themselves  for  a  fixed  peri- 
od the  control  of  the  bank,  may  not  divert  the 
funds  of  the  bank,  not  concerned  in  the  agree* 
ment  nor  authorizing  it,  to  the  payment  of  the 
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expenaM  of  preparing  the  agreement,  and  of  de- 
fending the  action  in  which  it  was  adjudged  il- 
legaL 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  GentDig.fS  911, 912;  DecDig.  §  246.^] 

B^wn,  J.,  dissenting. 

Appeal  from  Superior  Court,  Bdgeoombe 
County;  Carter,  Judge. 

Action  by  the  First  National  Bank  of  Tar- 
boro  against  George  A  Holdemess  and  oth- 
ers. From  a  judgment  for  plalntUI,  defend- 
ants appeal.    AiUrmed. 

li.  V.  Bassett  and  Bunn  ft  Spruill,  all  of 
Rocky  Mount,  for  appellants.  John  L.  Brld- 
gers,  of  Tarboro,  for  appellee. 

CLARK,  a  J.  The  defendants  were  par- 
ties to  a  pooling  contract  or  "voting  trust" 
agreement  to  secure  to  themselves  for  the 
period  of  15  years  the  management  and  con- 
trol of  the  plaintiff  bank.  The  defendante 
were,  respectively,  the  president,  vice  presi- 
dent, and  cashier  of  the  bank.  One  of  the 
minority  stockholders,  who  did  not  join  in 
the  agreement  to  pool  the  stock,  brought 
an  action  to  determine  the  legality  thereof, 
contending  that  it  was  Illegal  and  void. 
This  court  upheld  that  contention.  Brldgers 
Y.  Bank,  152  N.  C.  293,  67  S.  E.  770,  81  L.  B. 
A  G^.  S.)  1199.  The  defendants,  out  of  the 
funds  of  the  bank,  paid  the  expenses  of  the 
preparation'  and  drafting  of  said  pooling 
agreement  and  of  defending  the  action  in 
which  it  was  held  illegal.  This  action  is 
brought  by  the  bank  to  recover  the  sums 
thus  expended,  on  the  ground  that  this  dis- 
bursement of  Its  funds  was  unauthorized, 
and  that  the  defendants  should  have  paid 
such  expenses  personally.  The  court  below 
sustained  this  contention,  and  the  defend- 
ants appealed. 

The  bank  was  not  a  party  to  the  contract 
and  agreement  and  took  no  part  in  the  mak- 
ing or  execution  of  the  contract  The  ques- 
tion of  ultra  vires  therefore  does  not  arise. 
The  bank  was  merely  a  formal  party  in  the 
action  to  declare  the  voting  trust  Illegal. 

The  defense  set  up  that  these  defendants 
acted  tn  good  faith  Is  not  germane  to  this 
question,  which  is  merely  one  of  the  legal 
right  to  use  the  funds  of  the  bank  for  this 
purpose.  Certain  ollicers  and  stockholders 
of  the  bank  made  an  agreement  among  them- 
selves to  pool  the  stock,  which  agreement 
was  in  violation  of  both  the  state  and  fed- 
eral statutes.  Brldgers  v.  Bank,  supra.  The 
bank  was  not  concerned  In  that  agreement 
and  did  not  authorize  it  The  cost  of  mak- 
ing it  and  the  expenditure  made  in  the  ef- 
fort to  maintain  the  legality  of  the  '^voting 
trust"  cannot  be  assessed  against  the  bank. 
Its  assets  are  a  trust  fund  primarily  for  its 
creditors  and  secondarily  for  Its  stockhold- 
ers. This  fund  could  not  be  diverted  to  the 
payment  of  the  expenses  of  an  agreement 
among  the  stockholders,  even  if  such  agree- 


ment had  been  valid,  uid  signed  by  all  the 
stockholders.  A  fortiori,  such  expenses  are 
not  a  valid  charge  against  the  bank  when 
the  agreement  is  Invalid  and  was  signed  by 
only  a  portion  of  the  stockholders. 

These  defendants  should  have  paid  all  the 
attendant  expenses  out  of  their  own  funds. 
In  taking  the  money  of  the  bank  for  that 
purpose  they  acted  without  legal  authority. 
The  judgment  directing  repayment  to  the 
bank  of  its  money  thus  wrongfully  expend- 
ed by  them  must  be  athrmed. 

BROWN,  J.,  dissenting. 


(161  N.  C.  74) 

CRESCENT  LIQUOR  CO.  v.  JOHNSON, 
VAUGHAN  ft  CO. 

(Supreme  Court  of  North  Carolina.     Dec.  11, 

1912.) 

1.  T^iAL   (I   139*)— Questions   of   Law    ob 
Fact. 

Evidence  which  merely  makes  it  possible 
for  the  fact  in  Issue  to  be  as  alleged,  or  which 
raises  a  mere  conjecture  that  it  is  so,  is  an  in- 
sufficient foundation  for  a  verdict  and  should 
not  be  left  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Di.?.^|§  332,  833,  338-^1,  365;    Dec.  Dig.  { 

2.   IlTTOXICATIlTO    LiQTTOBS    (|    829*)— ACTIONS 

ON    Check — Con  si  deb  ation— Weight  and 

SUFFEGIENGT  OV  EVIDENCE. 

Evidence  that  the  payee  of  a  checlc  was  a 
liquor  dealer  is  insufficient  to  show  that  such 
check  was  given  for  the  price  of  liquor  contrary 
to  the  statute,  although  it  shows  on  its  face 
that  the  maker  was  engaged  in  the  business  of 
keeping  a  restaurant  and  selling  hot  and  cold 
lunches,  soft  drinks,  fruits,  cigars,  cigarettes, 
and  tobacco,  and  hence  in  an  action  thereon 
that  question  was  improperly  submitted  to  the 
jury. 

[Ed.  Note.—For  other  cases,  see  Intoiicating 
Uquors,  Cent  Dig.  {{  474-481 ;  Dec.  Dig.  1 
829.  ♦! 

Appeal  fjrom  Superior  Court,  Buncombe 
County;  Long,  Judge. 

Action  by  the  Crescent  Liquor  Company 
against  Johnson,  Vaughan  ft  Company. 
From  a  judgment  for  defendants,  plaintiflf  ap- 
peals.   Reversed,  and  new  trial  granted. 

W.  P.  Brown  and  J.  D.  Murphy,  both  of 
Asheville,  for  appellant 

WALKER,  J.  This  action  Is  brought  to 
recover  the  amount  of  three  checks  given  by 
defendants  to  the  plaintiff,  one  dated  Janu- 
ary 7,  1911,  for  $100,  another  dated  January 
24,  1911,  for  $85^  and  still  another  dated 
February  7,  1911,  for  $98.  The  first  was 
dated  at  Canton,  N.  C,  and  the  second  at 
Asheville,  N.  C.  They  were  drawn  on  the 
Bank  of  Canton  to  the  order  of  the  plaintiff. 
The  jury  returned  the  following  verdict:  "(1) 
Did  the  defendant  firm  execute  and  deliver 
the  checks  and  for  the  amounts  alleged  and 
at  dates  alleged  in  the  complaint?  Answer: 
Yes.  (2)  Was  the  contract  made  between 
the  plaintiff  and  defendants  made  in  North 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  4k  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
7e  S.E.-40 
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Garoliiia»  as  alleged  in  the  answer?  Answer: 
Yes.  (3)  Were  said  checks  executed  and  de- 
livered and  the  contract  made  in  this  states 
for  the  sale  of  intoxicating  liquors  in  viola- 
tion of  the  laws  of  North  Carolina,  as  al- 
leged in  the  answer?  Answer:  Yes."  Judg- 
ment was  entered  for  the  defendants^  and 
plaintiff  appealed. 

It  appears,  on  the  face  of  one  of  the 
checks,  that  Johnson,  Vaughan  &  Co.  were 
dealers  in  *'hot  and  cold  lunches,  soft  drinks, 
fruits,  cigars,  cigarettes  and  tobacco."  The 
defense  was  that  the  checks  were  given  for 
the  sale  of  liquor,  contrary  to  our  statute 
prohibiting  the  sale  of  liquor  in  the  state, 
and  upon  the  principle  that,  where  a  contract 
is  entered  into  by  the  parties  for  the  purpose 
of  doing  something  that  is  prohibited  by  law, 
it  is  not  enforceable,  as  the  law  will  not 
lend  its  support  to  a  claim  founded  upon  a 
violation  of  itself.  Clark  on  Contracts  (2d 
Ed.)  p.  265,  and  cases  in  note  38;  Vinegar 
Co.  V.  Hawn,  149  N.  C.  355,  63  S.  E.  78;  Kel- 
ly v.  Courter,  1  Okl.  277,  30  Pac.  372; 
Broom's  Legal  Maxims,  108;  King  v.  Win- 
ants;  71  N.  C.  469,  17  Am.  Rep.  11;  Oscanyan 
V.  Arms  Co.,  103  U.  S.  261,  26  L.  Ed.  539; 
EweU  V.  Daggs,  106  U.  S.  143,  2  Sup^  Ct 
406,  27  L.  Ed.  682;  Aiken  v.  Blaisdell,  41 
Vt  655.  In  Holman  v.  Johnson,  Cowpw  341, 
Lord  Mansfield  said:  "The  principle  of  pub- 
lic policy  is  this:  EiX  dolo  malo  non  oritur 
actio.  No  court  will  lend  its  aid  to  a  man 
who  founds  his  cause  of  action  upon  an 
immoral  or  an  illegal  act  If  from  the  plain- 
tifiTs  own  stating  or  otherwise,  the  cause  of 
action  appear  to  arise  ex  turpi  causa,  or  the 
transgression  of  a  i)ositive  law  of  this  coun- 
try, then  the  court  says  he  has  no  right  to 
be  assisted.  It  is  upon  that  ground  the  court 
goes,  not  for  the  sake  of  the  defendant,  but 
because  they  will  not  lend  their  aid  to  such 
a  plaintiff."  There  is  no  element  of  inter- 
state commerce  in  this  case,  as  the  entire 
transaction  was  conducted  in  this  state.  The 
simple  and  single  question  is  whether  there 
was  any  evidence  that  the  checks  were  given 
for  the  price  of  liquor  sold  by  the  plaintiff 
to  them,  and  we  think,  after  a  careful  ex- 
amination of  the  testimony  in  the  case,  that 
there  was  not 

[1]  We  have  settled  upon  the  principle,  in 
regard  to  the  probative  force  of  evidence^ 
and  when  considering  the  question  whether 
there  is  any  legal  evidence  of  the  fact  in 
issue,  as  expressed  in  State  v.  Vinson,  63  N. 
(X  335,  and  approved  in  numerous  more  re- 
cent decisions:  "It  may  be  said  with  cer- 
tainty that  evidence  which  merely  shows  it 
possible  for  the  fact  in  issue  to  be  as  alleged, 
or  which  raises  a  mere  conjecture  that  it 
was  so,  is  an  insufficient  foundation  for  a 
verdict  and  should  not  be  left  to  the  Jury." 
See  Byrd  v.  Express  Co.,  139  N.  C.  273,  51 
S.  E.  851;  Young  v.  Railroad  Co.,  116  N.  C 
9S2,  21  S.  B.  177;  Brown  v.  Klnsey,  81  N.  C. 
246;  Cobb  v.  Fogalman,  23  N.  C.  440;  Sut- 
ton T.  Madre^  47  N.  C.  820;    Pettiford  v.  | 


Mayo,  117  N.  a  27,  23  S.  B.  252;  Lewis  t. 
Steamship  Co.,  132  N.  O.  904,  44  8.  B.  66& 
We  said  in  Campbell  v.  Everhart  139  N.  C. 
503,  52  S.  E.  201:  "The  sufficiency  of  evi- 
dence in  law  to  go  to  the  Jury  does  not  de- 
pend upon  the  doctrine  of  chances.  However 
confidently  one^  in  his  own  affairs,  may  base 
his  Judgment  on  mere  probability  as  to  a 
past  event,  when  he  assumes  the  burden  of 
establishing  such  event  as  a  proposition  of 
fact  and  as  a  basis  for  the  Judgment  of  a 
court,  he  must  adduce  evidence  other  than  a 
majority  of  chances  that  the  fact  to  be  prov- 
ed doea  exist  It  must  be  more  than  suffi- 
cient for  a  mere  guess,  and  must  be  such  as 
tends  to  actual  proof.  But  the  province  of 
the  Jury  should  not  be  invaded  in  any  case 
and  when  reasonable  minds^  acting  within 
the  limitations  prescribed  by  the  rules  of 
law,  might  reach  different  conclusions,  the 
evidence  must  be  submitted  to  the  Jury" — 
citing  authorities. 

[2]  In  this  case  there  was  no  legal  evi- 
dence that  the  checks  were  given  for  the 
price  of  liquor,  nor  was  there  any  evidence 
that  liquor  was  sold  by  the  plaintiff  to  the 
defendants  in  this  state.  The  only  fact  upon 
which  the  defendants  can  rely,  and  of  which 
there  was  proof,  is  that  the  plaintiffs  were 
liquor  dealers.  There  is  no  presumption  of 
law  or  fact  that  a  check  or  note  payable  to 
a  man,  who  may  be  engaged  in  the  sale  of 
liquor,  was  given  for  the  price  of  liquor.  That 
fact  might  form  the  basis  of  a  conjecture  or 
a  guess  that  it  was,  but  there  ai^e  so  many 
other  things  it  could  be  given  for,  that  it 
would  be  extremely  unsafe  to  rely  upon  such 
a  circumstance  as  proof  of  the  fact  The 
mere  fact  that  a  note  is  given  to  a  merchant 
is  no  evidence  that  it  was  given  for  articles 
of  merchandise,  or,  to  a  horse  dealer,  that  it 
was  given  for  a  horse.  It  is  also  argued  by 
the  plaintiff  that  as  one  of  the  checks  show- 
ed, on  its  face,  that  defendants  were  engag- 
ed in  the  business  of  keeping  a  restaurant 
and  sold  "hot  and  cold  lunches,  soft  drinks^ 
fruits,  cigars,  cigarettes  and  tobacco,"  it  con- 
stitutes evidence  of  the  sale  of  liquor;  but 
we  think  not  It  rather  strengthens  the 
plaintifTs  contention,  for  defendants  were 
not  retail  dealers  in  liquor.  They  did  not 
sell  liquor  by  the  small  measure,  but  dealt, 
as  it  appears,  in  other  kinds  of  merchandise. 
Without  going  over  the  evidence  in  detail, 
we  may  say  generally  that  there  is  no  proof 
upon  which  anything  more  than  a  mere  guess 
could  be  based,  as  to  the  main  and  essential 
fact  to  be  established. 

The  court  therefore  erred  in  EPubmitting 
the  case  to  the  Jury,  with  an  instruction  pred- 
icated upon  the  existence  of  evidence  suffi- 
cient in  law  to  prove  the  fact  that  the  notes 
were  given  for  liquor.  He  should  have 
charged  the  Jury  that  there  was  no  evidence 
of  such  fact  and  then  directed  them  to  re- 
turn a  verdict  for  the  plaintift  This  neces- 
sitates another  triaL 

New  triaL 


N.a> 
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(in  N.  C.  17) 

OONDER  et  aL  t.  STAIiLINOS  et  aL 

(Supreme  Gbart  of  North  Carolina.    Dea  11« 

1912.) 

Pleading  (%  121*)— Answers— Issuxb. 

Under  Revisal  1905,  S  479,  proyidin|  that 
an  answer  muat  contain  a  general  or  sobstan- 
tial  denial  of  each  material  allegation  of  the 
complaint  controverted  by  defendant  or  of  any 
knowledge  or  information  thereof  sufficient  to 
form  a  belief,  a  duly  verified  answer  in  an  ac- 
tion for  specific  performance  of  a  lost  bond  for 
title,  which  denies  that  the  bond  embraces  the 
land  in  controversy  according  to  defendant's 
best  recollection  and  belief,  is  sufficient,  and 
raises  an  issue  of  fact,  and  plaintiff,  to  recover, 
must  show  that  the  land  in  controversy  was 
within  the  bond. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  (§  245-248;   Dec  Dig.  {  121.»] 

Appeal  from  Superior  Court,  Union  Coun- 
ty; Justice,  Judge. 

Action  by  M.  E.  Conder  and  others  against 
M.  T.  S tailings  and  others.  From  a  judg- 
ment for  plaiutifCs,  defendants  appeal.  Re- 
versed. 

Lemmond  A  Vann  and  Redwlne  ft  Sikes, 
all  of  Monroe,  for  appellants.  J.  F.  Newell, 
of  Charlotte,  Adams  ft  Armfield,  and  Stack 
ft  Parker,  all  of  Monroe,  for  appellees. 

CLARK,  C.  J.  This  was  an  action  for 
specific  performance.  Paragraph  3  of  the 
complaint  alleges  that  on  January  7,  1901, 
the  defendant  Stallings  and  wife  executed  to 
Martha  A.  Conder  a  bond  for  title  embracing 
Biz  tracts  of  land  described  by  metes  and 
bounds,  and  the  said  Martha  Ann  was  at 
that  time  a  married  woman,  and  remained 
such  till  her  death  March  12,  1908.  The  an- 
swer admits  that  the  defendant  M.  T.  Stall- 
ings executed  a  bond  for  title  at  that  date, 
but  avers  that  the  contract  therefor  was 
made  with  M.  E.  Conder,  and  not  with  Mar- 
tha Ann,  and  that,  at  the  instance  of  M.  E. 
Conder,  the  bond  for  title  when  drawn  was 
made  to  Martha  Ann  as  a  protection  against 
hia  creditors,  and  that  she  never  had  any 
Interest  in  said  lands.  The  defendant  fur- 
ther avers  that,  "according  to  his  best  rec- 
ollection and  belief,"  said  bond  for  title  did 
not  contain  the  7-acre  tract  of  land  nor  the 
79-acre  tract  of  land  which  are  the  subject- 
matter  of  this  action. 

The  defendant  M.  T.  Stallings  also  plead- 
ed an  estoppel  that  in  a  former  action  over 
the  other  four  tracts  claimed  to  be  in  said 
bond  for  title,  in  which  action  he  was  plain- 
tiff and  these  plaintiffs  were  defendants,  he 
offered  the  bond  to  make  title  (which  has 
since  been  lost)  as  an  estoppel  against  these 
plaintiffs  (then  defendants),  and  these  plain- 
tiffs (then  defendants)  denied  in  their  plead- 
ingSp  and  by  their  evidence  in  the  cause  that 
such  bond  had  ever  been  made  to  Martha 
Ann  Conder  or  delivered  to  her,  and  M.  E. 
Conder,  one  of  the  plaintiffs  in  this  action 
(then  a  defendant),  testified  under  oath  to 


that  effect,  and  thereby  this  defendant  (then 
plaintiff)  was  defeated  of  a  reooyery. 

The  court  held  (1)  that  there  was  no  suf- 
ficient denial  of  paragraph  3  of  the  com- 
plaint; (2)  that  plaintiffs  were  not  estopped 
by  the  pleadings  and  Judgment  in  a  former 
case;  and  (3)  refused  to  submit  issues  and 
referred  the  case  to  take  an  account  To 
these  rulings  the  defendants  excepted. 

It  appears  in  the  answer,  and  is  not  con- 
troverted, that  the  bond  for  title,  which  had 
been  used  in  a  former  trial,  has  disappear- 
ed from  among  the  papers  in  said  cause,  and 
after  diligent  search  cannot  be  found.  The 
answer  of  the  defendant  M.  T.  Stallings 
therefore  denying  that  it  embraced  these  tw6 
tracts  of  land  "according  to  his  best  recol- 
lection and  belief  is  a  sufficient  compliance 
with  Revisal  1905,  {  479.  Why  use  the  for- 
mula denying  "any  knowledge  or  informa- 
tion sufficient  to  form  a  belief  when  the  de- 
fendant has  a  belief,  and  bases  it  upon  his 
recollection  which  is  his  own  information. 
The  answer  is  duly  verified  as  required  by 
Revisal  1905,  {  479.  It  was  a  most  material 
matter  on  this  inquiry  whether  the  bond 
for*  title  embraced  these  two  tracts  of  land 
or  not  The  defendant  Stallings  avers  as 
explicitly  as  he  can  do  as  to  a  lost  bond 
that  it  did  not  embrace  the  two  tracts  now 
sued  for.  This  made  it  incumbent  upon  the 
plaintiff  to  establish  that  fact,  and  it  was 
error  not  to  submit  that  issue  to  the  Jury. 

Without  going  Into  the  question  at  pres- 
ent whether  the  proceedings  in  the  former 
cause  were  an  estoppel  upon  the  plaintiffs 
in  this,  especially  in  view  of  the  fact  that 
the  issue  of  fact  must  be  determined  wheth- 
er or  not  the  bond  for  title  in  the  former 
suit  embraced  these  two  tracts  or  not,  there 
are  other  allegations  in  the  answer  tending 
to  show  an  estoppel  in  pais. 

There  must  be  a  new  trial  in  whidi  proper 
issues  covering  the  disputed  issues  of  fact 
shall  be  submitted  to  the  Jury. 

Reversed. 


(100  N.  C.  562) 

STATE  BOARD  OF  EDUCATION  t. 

REMICK. 

(Supreme  Court  of  North  Carolina.     Dec.  4. 

1912.) 

1.  Taxation  (f  757*) — ^Tax  Deed — Recitals. 
Where  swamp  lands  were  granted  by  the 
state  to  an  individual  on  January  22,  1795, 
and  on  December  18,  1799,  the  sheriff  of  the 
coimty  executed  a  tax  deed  to  the  Governor, 
reciting  in  such  deed  that  no  person  listed  the 
land  or  offered  to  pay  the  taxes,  and  that  it 
was  advertised  in  the  newspapers  agreeably  to 
law,  and  was  sold  pursuant  to  such  advertise- 
ment, after  a  fair  offer  was  made  to  any  person 
to  pay  the  taxes,  but  no  one  offered  to  do  so, 
and  the  same  was  struck  off  to  the  Governor 
and  his  successors  in  office,  was  sufficient  to 
support  the  levy  and  sale. 

[Ed.   Note. — For  other   cases,   see  Taxation, 
Cent.  Dig.  I  1607 ;   Dec  Dig.  |  767.»] 


*For  othor  cases  see  a&me  topic  and  section  NUMDER  in  Dec  Dig.  it  Am.  Dig.  Key-No.  Series  ft  Rap'r  Indexes 
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2.  TAXATioif  (I  788*) — Tax  Dexd— Recitazb 

A6  EVIDBNCB. 

Under  Laws  188T,  c  137,  |  74  (now,  with 
fiome  modification,  Revisal  1905,  |  2909),  mak- 
ing recitals  in  a  tax  deed  presumptive  evidence, 
the  recitals  of  a  tax  deed  executed  in  1799  were 
presumptively  true  on  attack  made  in  1912. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f {  1555, 1557, 1559-1569 ;  Dec.  Dig. 
i  788.*] 

5.  Constitutional  Law  (§  175*)— Roles  of 
EviDENCs — Change  bt  Legislatubs. 

The  Legislature  may  change  the  rules  of 
evidence  applicable  to  existing  tax  deeds. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  ||  519,  520 ;  Dec  Dig. 
1175.*] 

4.  Taxation  (i  758»)— Tax  Deed  —  Sum- 

GIENCT  OF  RECITALa 

Where  a  tax  deed  executed  in  1799  recited 
that  the  land  was  not  given  in  by  any  person 
or  persons  whatsoever  for  the  payment  of  taxes 
thereon,  it  was  not  objectionable  for  failure  to 
statue  that  the  land  had  become  liable  to  be 
sold  for  taxes;  the  facts  recited  making  the 
land  liable  to  taxation  under  Act  1782  (Iredell's 
St  p.  430,  c  7,  i  6). 

[Ed.  Note.— For  other  cases,  see  Taxation* 
Cent  Dig.  I  1508;   Dec.  Dig.  |  75a*] 

5.  Taxation  (|  768»)— Tax  Deed — Suffioibn- 
cnr  OP  Recitals. 

Under  Revisal  1905,  fi  4047,  providing  that 
tax  deeds  for  swamp  lands  create  a  presump- 
tion that  the  property  was  properly  valued  and 
appraised,  and  in  view  of  Revisal  1905,  i  2909, 
providing  that  to  defeat  a  tax  deed  it  must  be 
shown  either  that  the  property  was  not  taxable, 
or  that  the  taxes  had  been  paid,  or  the  prop- 
erty redeem^,  a  tax  deed  executed  in  1799 
for  swamp  land  was  not  insufficient,  on  attack 
in  1912,  for  failure  to  recite  that  the  assessors 
had  valued  and  appraised  the  property. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i  1508 ;   Dec.  Dig.  |  758.*] 

a  Taxation  (§  770*) — Tax  Deed  — Seal  — 
Curative  Statute. 

Failure  of  a  tax  deed  for  swamp  lands,  ex- 
ecuted in  1799,  to  have  the  sberifiTs  seal  affixed, 
was  cured  by  Revisal  1908,  §  949  (a),  validating 
sheriffs*  deeds  from  which  the  seal  was  omitted. 

[Ed.  Note. — ^For  other  cases,  see  Taxation, 
Cent  Dig.  11  1537,  1538;   Dec  Dig.  i  770.*] 

7.  Taxation  (§  705*)  — Tax  Deed —  Seal  — 
Reformation  of  Deed. 

In  a  proceeding  to  establish  the  title  of 
the  fttate  board  of  education  under  a  tax  deed  to 
swamp  lands,  the  court  may  place  the  sheriffs 
seal  upon  the  deed,  when  it  is  missing  therefrom 
and  the  recltal/i  of  the  deed  justify  such  action. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  IS  1523-1527 ;   Dec  Dig.  |  705.*] 

8.  Taxation  (§  764*) — Tax  Deed— Sufficien- 
OT  OF  Description. 

Where  a  tax  deed  to  swamp  lands  described 
them  as  a  certain  parcel  of  land  entered  by 
D.  W.,  and  further  described  it  so  that  it  could 
be  identified  as  the  land  described  in  the  grant 
to  D.  W.  it  was  sufficient  where  it  could  be 
made  more  definite  by  reference  to  the  entry 
and  the  plot 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  §1  1519-1522 ;    Dec  Dig.  |  764.«1 

-0.  Evidence  ({  460*)— Tax  Deed— Suffioien- 
CT  of  Description — Parol  Evidence. 
The  land  covered  by  a  tax  deed  may  be 
identified  by  parol  evidence. 

[Ed.    Note.— For  other  cases,    see  Evidence, 
<3ent  Dig.  {{  2115-2128;    Deo.  Dig.  |  460.*] 


10.  PuBLio  Lands  (|  61^>— ^waicp  Lands* 

State  Grant— Validitt. 

Under  Iredell's  Collected  Statutes  (Laws 
1798)  p.  115,  providing  that  swamp  lands  deed* 
ed  to  the  state  for  taxes  shall  be  deemed  vacant, 
and  under  Laws  1825,  c  1268,  J  1,  Rev.  St 
1837,  c  67.  f  3,  and  Laws  1842.  c  36.  |  2, 
by  which  the  state  transferred  all  its  vacant 
and  unappropriated  swamp  lands  to  the  Liter- 
ary Fund,  a  small  grant  to  an  individual  in 
1849  from  a  large  tract  to  which  the  state  ac- 
quired a  tax  title  in  1799  was  void. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  II  192-213 ;  Dec.  Dig.  |  61.*] 

Appeal  from  Superior  Goiirt»  Pender  Cotin- 
ty;  Carter,  Judge. 

Action  by  the  State  Board  of  Education 
against  R.  C.  Remick.  From  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Rountree  ft  Carr,  of  WUmington,  for  appel- 
lant   The  Attorney  General,  for  appellee. 

CLARK,  C.  J.  On  January  22,  1795,  a 
grant  was  Issued  to  Daniel  Wheaton  for  44,- 
160  acres  of  land  lying  in  New  Hanover  coun- 
ty, now  Pender,  that  is  commonly  known  as 
"swamp  lands."  On  December  18,  1799,  Wil- 
liam Nutt,  sheriff  of  New  Hanover,  executed 
a  tax  deed  to  Benjamin  Williams,  Governor, 
for  the  said  property,  and  tne  lltle  remained 
in  the  Governor  and  his  successors  until  It 
was  vested  in  the  Literary  Fund  by  Laws 
1825,  c.  1268,  I  1,  which  transferred  to  said 
fund  for  the  support  of  common  schools,  to- 
gether with  other  property,  "all  of  the  va- 
cant and  unappropriated  swamp  lands  in 
the  state";  and  Revised  Statutes  1837,  a 
67,  f  3,  provides:  "All  the  swamp  lands  in 
this  state  not  heretofore  duly  entered  and 
granted  to  Individuals  shall  be  vested  In  said 
corporation  and  successors  in  trust  as  a  pub- 
lic fund  for  education  and  establishment 
of  conmion  schools."  Laws  1842,  c.  36,  §  2, 
also  provides:  "All  the  swamp  lands  to  which 
this  state  is  now  entitled,  or  to  which  this 
state  shall  afterwards  become  entitled  under 
the  provisions  of  this  act,  or  otherwise,  shall 
be  and  are  hereby  vested  in  the  present  di- 
rectors of  the  Literary  Fund  of  North  Caro- 
lina and  their  successors  in  trust  as  a  pub- 
lic fund  for  education  and  the  establishment 
of  common  schools."  On  March  22,  1849,  a 
grant  was  issued  to  Ezekiel  Chadwick  for 
62  acres  of  land,  lying  within  the  boundaries 
of  this  44,160-acre  tract  But  there  is  no 
evidence  tending  to  show  that  he  or  those 
claiming  under  him  were  ever  in  possession, 
and  it  is  admitted  that  they  have  not  been. 

On  September  1,  1912,  the  State  Board  of 
Education  agreed  to  sell  to  R.  C.  Remick, 
and  he  agreed  to  buy,  the  62  acres  at  $3  per 
acre,  "provided  the  State  Board  of  Educa- 
tion could  convey  a  good  and  indefeasible 
title  in  fee  to  said  land,  which  sale  was  to 
be  closed  by  September  10,  1912.  Remick, 
the  defendant,  refused  to  pay  the  purchase 
price  and  accept  the  deed  for  said  land  on 
the  ground  that  the  State  Board  of  Educa- 


•*For  other  casei  lee  same  topic  and  section  NUMBER  in  D?c.  Dig.  &  Am.  Dig.  Key-No.  Series  4k  R#p'r  Indexes 


N.O.) 


8TATB  BOARD  OF  BDUCATION  ▼.  REMIGK 


629 


tlon  did  not  have  title  to  the  property  and 
cannot  make  him  a  good  deed.  The  question 
InvolTed  In  this  proceeding  is  whether  or 
not  the  State  Board  of  Education  has  title 
to  the  44,160  acres  embraced  in  the  grant  to 
Daniel  Wheaton,  which  are  the  same  lands 
as  are  described  In  the  deed  from  William 
Nntt,  sheriff,  to  the  Governor.  On  the  "agreed 
state  of  facts"  Judge  darter  entered  judg- 
ment for  plaintiff,  and  the  defendant  ap- 
pealed. 

[1]  The  first  assignment  of  error  is  that 
the  tax  deed  from  William  Nutt,  sheriff,  to 
Benjamin  Williams,  Governor,  was  invalid 
because  the  redtals  In  the  deed,  If  true,  are 
insufficient  to  justify  the  levy  and  sale  of 
the  land  for  taxes,  and  the  said  deed  Is  there- 
fore lnoi)erative  and  void.  The  recitals  In 
the  deed  are  as  follows:  That  no  person  list- 
ed the  land  for  taxes  or  offered  to  pay  the 
taxes.  The  land  was  advertised  In  the  news- 
IMipers  agreeable  to  law,  and  was  sold  pur- 
suant to  such  advertisement.  A  fair  offer 
was  made  to  any  person  to  pay  the  taxes, 
bat  no  one  offered  to  do  so,  and  the  same 
was  struck  off  to  the  Governor  and  his  suc- 
cessors in  office.  In  these  recitals  every 
f^ct  necessary  as  the  basis  for  a  proper  and 
legal  sale  of  the  property  is  set  out  in  the 
deed,  and,  if  taken  as  true,  there  can  be  no 
doubt  that  they  are  sufficient  87  Gyc.  1439, 
says:  "The  tax  deed  is  required  to  show 
by  distinct  recitals  that  the  land  was  in  fact 
sold  for  the  nonpajrment  of  taxes,  by  what 
officer  the  sale  was  made,  to  whom  it  was 
made,  and  the  manner  of  the  sale,  as  that 
It  was  at  public  auction,  to  the  highest  bid- 
dei',  or  to  the  bidder  who  would  take  the 
least  quantity  of  land,  for  the  taxes,  etc.,  at 
least  so  far  as  to  show  that  no  provision  of 
the  statute  was  violated  in  the  conduct  of 
the  sale." 

12]  It  la  contended,  however,  that  the  plain- 
tiff has  not  shown  (and  after  the  lapse  of  113 
years  certainly  will  be  unable  to  show)  that 
the  recitals  in  the  deed  are  true,  and  hence 
that  the  deed  is  void,  unless  the  truth  of 
those  recitals  are  proven,  though  no  one 
has  claimed  the  land  or  paid  taxes  on  it  for 
more  than  a  century.  Prior  to  chapter  137, 
S  74,  Laws  of  1887,  now  Revisal,  S  2909,  it 
was  held  in  Land  Co.  v.  Board  of  Education, 
101  N.  O.  89,  7  S.  E.  673,  that  there  must 
be  evidence  dehors  the  deed  that  the  recitals 
in  the  sherifTs  tax  deed  are  true.  It  was 
also  held  in  Fox  v.  Stafford,  90  N.  O.  298, 
that  the  recitals  In  a  tax  deed  were  not 
evidence  against  the  owners  of  property,  or 
prima  facie  evidence  that  the  law  had  been 
complied  with,  and  the  burden  of  proving 
these  things  was  on  the  purchaser.  The  re- 
sult of  the  above  decisions  was  that  up  to 
1889  no  tax  deed  had  ever  been  held  valid 
on  appeal  to  the  Supreme  Court,  and  the 
state  was  a  heavy  loser,  besides  the  taxation, 
which  should  have  been  borne  by  tax  de- 
faulters, was  thrown  upon  those  who  had  | 


already  borne  the  burden  of  their  own  taxes. 
To  remedy  this  evil  a  tax  commission  was 
appointed  to  examine  into  the  provisions  for 
the  sale  of  land  for  taxes  in  other  states,  and 
on  their  report  chapter  137,  I  74,  Laws  of 
1887  (now,  with  some  modification,  Revisal, 
§  2909),  was  adopted,  which  made  certain  re- 
citals in  a  tax  deed  presumptive  evidence 
and  certain  others  conclusive  evidence.  The 
effect  of  that  act  was  to  change  the  burden 
of  proof,  and  the  power  of  the  Legislature  so 
to  enact  was  sustained  in  Moore  v<  Byrd, 
118  N.  C.  688,  23  S.  E.  968,  and  in  many 
cases  since,  quoting  that  decision. 

[3]  Indeed,  it  seems  to  be  established  be- 
yond controversy  that  it  is  competent  for  the 
Legislature  at  any  time  to  change  the  rules 
of  evidence  applicable  to  existing  contracts, 
including  deeds.  Thompson  v.  Missouri,  171 
U.  S.  380,  18  Sup.  Gt  922,  43  L.  Ed.  204; 
Brannon,  Fourteenth  Amendment,  292.  It 
has  also  been  frequently  held  that  the  Legis- 
lature may  make  the  recitals  in  a  tax  deed 
prima  facie  evidence  of  their  truth.  In  addi- 
tion to  the  decisions  in  our  own  court  above 
referred  to  are  Reltler  v.  Harris,  223  U.  S. 
437,  32  Sup.  Gt  248,  56  L.  Ed.  497 ;  2  Wig- 
more  Ev.  S  1354(3),  pp.  1670.  1671.  It  is 
useless  to  cite  further  authorities  for  a  prin- 
ciple so  well  sustained. 

[4]  It  is  further  objected,  however,  that 
said  deed  of  William  Nutt,  sheriff,  does  not 
state  that  the  land  had  become  "liable  to  be 
sold  for  taxes."  But  it  does  recite  that  "the 
land  was  not  given  in  by  any  person  or  per- 
sons whatever  for  the  payment  of  taxes 
thereof,"  and  this  certainly  made  the  land 
liable  to  taxation  under  the  act  of  1782.  Ire- 
dell's Statutes,  p.  430,  c.  7,  |  a 

[6]  But  it  is  further  contended  that  there 
is  no  recital  in  the  deed  that  the  assessors 
did  so  value  and  appraise  his  property.  Re- 
visal 1905,  i  4047,  however  expressly  names 
among  the  presumptions  raised  as  to  the  tax 
deeds  for  swamp  land  that  "the  manner  in 
which  the  listing,  assessment,  levy  and  sale 
was  conducted  was  in  all  respects  as  the 
law  directed;  that  all  the  prerequisites  of 
the  law  were  duly  complied  with  hy  aU  of' 
flcer$  or  persons  who  had,  or  whose  duty  it 
w<is  to  have,  any  part  or  action  in  any  trans- 
action relating  to  or  afftcting  the  title  con- 
veyed or  purporting  to  &f  conveyed  by  the 
deed  from  the  listing  and  valuation  of  the 
property  up  to  the  execution  of  the  deed  both 
inclusive;  and  that  all  things  whatsoever 
required  by  law  to  make  a  good  and  valid 
sale  and  vest  the  title  in  the  purchaser  was 
done  and  that  all  recitals  in  such  deed  con- 
tained are  true  as  to  each  and  every  of  the 
matters  so  recited."  This  is  made  presump- 
tive evidence,  and  the  burden  is  shifted  upon 
any  one  claiming  the  lands  by  reason  of  the 
alleged  invalidity  6t  the  deed  to  show  that 
the  presumption  is  Incorrect.  Besides  it  is 
provided  in  Revisal,  f  2909,  that  in  order  to 
defeat  the  title  which  such  deed  purports  to 
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convey  it  must  be  shown  either  that  such 
property  was  not  subject  to  taxation  of  the 
year  or  years  named  in  the  deed,  or  that  the 
taxes  had  been  paid  before  the  sale,  or  that 
the  property  had  been  redeemed  from  the 
sale.  None  of  these  things  has  been  done  in 
the  present  case. 

Under  Revisal,  |  4047,  the  presumption, 
therefore,  is  not  only  that  the  land  had  not 
been  listed  for  taxation  and  the  tax  not  paid, 
as  provided,  among  other  things,  In  Revisal, 
f  2900,  but  the  deed  itself  carried  a  further 
presumption  that  on  failure  to  list  property 
for  taxation  the  proper  officers  had  valued  it 
and  placed  it  on  the  tax  list  as  required  by 
the  statute  then  in  force.  The  owner  of  land 
has  notice  that  he  must  pay  taxes,  and  that 
if  they  are  not  paid  the  land  will  be  sold. 
It  is  true  this  court  in  Parish  v.  Cedar  Co., 
133  N.  O.  478,  45  S.  E.  768,  08  Am.  St.  Rep. 
718,  and  since  in  Lumber  Co.  v.  Lumber  Co<, 
135  N.  C.  742,  47  S.  E.  757,  s.  c,  137  N.  O. 
444,  40  S.  E.  046,  held  unconstitutional  a  pro- 
vision that  where  the  owner  of  swamp  land 
had  failed  to  pay  all  arrearages  of  taxes 
levied  and  assessed  thereon,  or  which  ought 
to  have  been  levied  thereon  before  a  certain 
date,  the  land  ipso  facto  should  be  forfeited 
and  vested  in  the  state  without  any  judicial 
proceedings.  In  King  v.  Mullins,  171  U.  S. 
420,  18  Sup.  Ct  025,  43  L.  Ed.  214,  the  point 
was  thoroughly  discussed,  and,  contrary  to 
the  decision  of  our  court  above  cited,  such  a 
statute  was  held  constitutional.  However, 
such  provision  has  been  struck  out  of  our 
statute,  and  Revisal,  {  4047,  contains  no  such 
provision.  It  merely  provides  that  the  deeds 
for  land  to  the  State  Board  of  Education 
under  a  sale  for  taxes  shall  be  presumptive 
evidence  of  the  facts  recited  in  that  section, 
and  throws  the  burden  of  proof  upon  the 
party  contesting  the  title  to  prove  that  the 
taxes  have  been  paid,  or  other  defect  in  any 
of  the  steps  which  would  make  the  deed  in- 
valid. This,  as  we  have  seen,  is  within  the 
authority  of  the  lawmaking  body.  The  pre- 
sumption, therefore,  is  that  the  proper  of- 
ficers, upon  the  failure  of  Wheaton  to  list 
the  land  for  taxes,  assessed  the  said  prop- 
erty and  placed  it  on  the  tax  list  This  is 
what  the  statute  then,  and  now,  requires  to 
be  done  before  the  sheriff  is  authorized  to 
sell,  and  the  Legislature  is  as  fully  competent 
to  provide  that  such  presumptions  arose  as 
that  the  recital  in  the  deed  is  a  presumption 
that  the  land  was  not  listed  by  the  owner 
and  the  taxes  were  not  paid.  The  deed  re- 
cites that  the  advertisement  was  made  in 
the  newspapers  agreeably  to  law  and  that 
the  land  was  sold  pursuant  thereto. 

[8,  7]  There  was  further  objection  that  the 
seal  of  William  Nutt  was  not  affixed  to  said 
deed.  This  is  cured  by  Pell's  Rev.  1008,  | 
040  (a),  as  to  all  deeds  executed  prior  to 
January  1,  1805.  Besides,  the  parties  have 
filed  an  agreement  amending  the  record, 
showing  that  as  a  matter  of  fact  the  seal  or 


scroll  was  affixed.  Further,  the  court  could 
from  the  recitals  in  the  deed  have  decreed 
that  the  seal  should  be  placed  thereon  now. 
Moore  v.  Quince,  100  N.  C.  85,  13  S.  E.  872. 

[8,9]  It  Is  further  objected  that  the  de- 
scription in  the  deed  from  Sheriff  Nutt  was 
not  sufficient  to  convey  the  44,160  acres  of 
land  set  out  in  the  grant  to  Daniel  Wheaton 
which  he  purports  to  convey.  The  deed  from 
Nutt  to  the  Governor  describes  the  land  as 
follows:  *'A  certain  parcel  of  land  entered 
by  Daniel  Wheaton,  on  the  east  side  of  the 
northelBLSt  branch  of  the  Cape  Fear  river,  it 
being  part  of  the  Holly  Shelter  Pocosin,  be- 
ginning at  a  large  cypress  and  water  oak 
on  the  edge  of  Holly  Shelter  creek,  on  the 
south  side  thereof,  about  one-quarter  of  a 
mile  above  James  Howard's  line,  containing 
44,160  acres."  By  comparing  the  above  de- 
scription with  the  grant  to  Daniel  Wheaton, 
for  a  like  acreage  with  like  beginning,  it 
will  be  seen  that  the  same  land  is  referred 
to  and  can  be  identified  as  a  matter  of  law. 
This  would  be  made  more  definite  by  refer- 
ence to  the  entry  and  plot  But  if  the  same 
description  in  the  grant  from  the  state  to 
Daniel  Wheaton  was  too  indefinite,  then  the 
state  has  never  granted  the  land.  Besides, 
the  land  could  be  identified  by  parol  evidence. 
Blow  V.  Vaughan,  105  N.  a  108,  10  S.  B. 
iSOl;  Euliss  v.  McAdams,  108  N.  a  507,  IB  S. 
E.  162. 

[18]  It  is  further  assigned  as  error  that 
the  land  was  not  vacant  and  unappropriated 
land.  Iredell's  Collected  Statutes  (Laws 
1708)  p.  115,  provides:  "That  it  shall  be  the 
duty  of  any  sherifl?  before  he  settles  the  ac- 
count with  the  comptroller  to  deposit  said 
deed  or  deeds  in  the  office  ot  the  Secretary 
of  State,  who  shall  record  and  keep  the  same 
in  his  office  for  the  benefit  of  the  state; 
and  the  said  land  so  conveyed  shall  be  deem- 
ed vacant  land  and  liable  to  entry.  We 
have  already  set  out  above  the  acts  of  1825, 
1837,  and  1842,  by  which  the  state  trans- 
ferred all  its  vacant  and  unappropriated 
swamp  lands  to  the  Literary  Fund.  It  fol- 
lows, then,  that  the  grant  of  62  acres  to  B. 
Ohadwick,  in  March,  1840,  within  the  bound- 
aries of  this  tract,  was  without  the  authority 
of  law  and  void.  It  admitted  that  Chadwick 
has  not  been  in  possession. 

Revisal,  |  4047,  is  an  admirably  drawn  and 
most  necessary  statute.  It  applies  only  to 
actions  concerning  swamp  lands,  and  to 
which  the  State  Board  of  Education  is  a 
party.  Without  it,  this  tract  of  land,  which 
has  paid  none  of  the  burdens  of  government 
for  113  years,  would  be  a  derelict  as  to  which 
nothing  could  be  done.  The  state,  after  the 
lapse  of  all  these  years,  could  not  show  that 
the  land  had  been  listed  by  the  assessors, 
nor  that  the  other  acts  required  by  the  stat- 
ute had  been  complied  with.  It  is  entirely 
proper  and  competent  for  the  state  to  pro- 
vide that  the  presumption  that  public  of- 
ficials have  done  their  duty  should  apply. 
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and  throw  upon  any  adverse  claimant  the 
burden  of  proving  the  contrary. 

Upon  full  consideration  of  the  exceptions, 
the  Judgment  below  must  be  affirmed. 

Note. — ^This  decision  does  not,  in  any  way, 
conflict  with  the  cases  of  King  v.  Coop- 
er, 128  N.  C.  347,  38  S.  E.  924,  Warren  v. 
Williford,  148  N.  C.  474,  62  S.  E.  697,  Mat- 
thews V.  Fry,  141  N.  C.  682,  54  S.  E.  379,  and 
Rexford  v.  Phillips,  74  S.  E.  337;  the  facts 
In  those  cases  and  this  one  being  very  dif- 
ferent. 


am  N.  c.  529) 

AMERICAN   SODA   FOUNTAIN   OO.   T. 

SHELL. 

(Sapreme  Court  of  North  Carolina.     Dec.  11, 

1912.) 

1.  Judgment  (§  25G*) — Vkbdict— Interest. 

Where  the  allegations  of  the  complaint, 
averring  that  there  was  a  balance  of  $871.50 
due  on  notes,  were  taken  as  denied,  and  the 
court  submitted,  without  objection,  the  ques- 
tion of  the  amount  of  the  indebtedness  of  de- 
fendant  to  plaintiff  on  account  of  the  notes,  a 
verdict  that  the  amount  due  on  account  of  the 
notes  was  $840  presumptively  included  interest, 
as  authorized  by  Revisal  1905*,  §  553 ;  and  the 
court  accepting  the  verdict  could  only  render 
judgment  bearing  interest  from  its  date. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  446-454 ;    Dec.  Dig.  {  256.  •] 

2.  Replevin  ({  79*)— Damages— Allowance 
OF  Interest. 

In  an  action  for  claim  and  delivery,  in- 
terest is  not  allowable  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  §  300 ;   Dec.  Dig.  {  79.*] 

3.  Appeal  and  Error  (§§  644.  719*)- Appeal 
FROM  Judgment  Alone— ^Record. 

An  appeal  from  a  judgment  alone  is  main* 
tainable  without  any  assignment  of  error,  or 
without  any  case  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  g§  2412-2415_^  2417-2420, 
242'J,-24\>K  2449,  24 « 8,  2479;  6ec.  Dig.  §S 
544,  719.*] 

Appeal  from  Superior  CJourt,  Homett  Coun- 
ty;   Webb,  Judge. 

Action  by  tbe  American  Soda  Fountain 
Company  against  O.  P.  Shell.  EYom  a  Judg- 
ment granting  insufficient  relief  to  defend- 
ant, be  appeals.    Reversed. 

J.  C.  Clifford,  B.  F.  Young,  and  N.  A.  Town- 
send,  all  of  Dunn,  for  appellant.  R.  L.  God- 
win, of  Dunn,  for  appellee. 

CLARK,  C.  J.  This  was  an  action  for 
claim  and  delivery  of  a  soda  fountain,  the 
plaintiff  claiming  title  by  reason  of  the  pos- 
session of  notes  reserving  title  to  the  seller, 
on  which  it  is  alleged  there  was  a  balance 
due  of  $871.50,  with  interest  from  April, 
1909.  Defendant  denied  plaintiff's  title,  al- 
leging a  breach  of  warranty  and  failure  of 
consideration  and  a  counterclaim  for  dam- 
ages  arising  out  of  said  breach  of  warranty 
in  the  sum  of  $2,062.84. 

The  jury  found:  (1)  That  the  defendant 
was  indebted  to  the  plaintiff  on  account  of 
his  notes  executed  to  the  plaintiff  and  out- 


standing, $840;  (2)  that  plaintiff  warranted 
the  soda  fountain ;  (3)  that  it  did  not  come 
up  to  the  warranty;  and  (4)  that  by  failure 
of  the  soda  fountain  to  come  up  to  said  war- 
ranty the  defendant  had  sustained  damages, 
$1,262.84;  (5)  that  the  plaintiff  was  the  own- 
er and  entitled  to  possession  of  the  proper- 
ty; and  (6)  that  at  the  time  of  the  seizure 
the  soda  fountain  and  fixtures  were  worth 
nothing  to  the  defendant. 

The  court  entered  judgment  that  the  plain- 
tiff was  the  owner  and  entitled  to  the  re- 
covery of  the  property;  but  instead  of  de- 
ducting the  $840  awarded  the  plaintiff  in  the 
first  issue  from  the  $1,262.84  awarded  the  de- 
fendant in  the  fourth  issue  the  court  added 
interest  on  the  $840,  L  e.,  $149,  making  a 
total  of  $889,  and  entered  judgment  in  favor 
of  the  defendant  for  $273.84  only.  The  de- 
fendant  excepted   and   appealed. 

The  only  question  presented  is  whether, 
upon  the  answer  to  the  first  issue :  ''In  what 
amount,  if  any,  is  the  defendant  indebted  to 
plaintiff  on  account  of  his  notes  now  out- 
standing? Answer:  $840** — this  judgment  is 
correct. 

[1]  We  think  the  court  erred  in  allowing 
the  plaintiff  $149  interest  It  is  true  that  in 
an  amendment  to  the  complaint  the  plaintiff 
averred  that  there  was  a  balance  of  $871.50 
due  on  the  notes  for  the  purchase  money.  It 
does  not  appear  in  the  record  that  there  was 
any  denial  in  the  answer.  But  presumably 
the  allegation  was  taken  as  denied,  because 
the  first  issue  was  submitted  without  objec- 
tion, and  the  verdict  was  that  the  defendant 
was  indebted  to  the  plaintiff  *'on  account  of 
his  notes  executed  to  the  plaintiff  and  out- 
standing, $840."  Prima  facie  the  jury  found 
that  $840  was  the  balance  due  the  plaintiff 
at  the  date  of  the  verdict.  The  judgment 
on  such  verdict  should  bear  interest  from 
the  date  of  the  judgment.  It  is  not  like  a 
note  that  is  found  or  admitted  to  be  due, 
and  on  which  the  interest  is  calculated  ac- 
cording to  the  tenor  of  the  notes.  Rev.  § 
1952.  Here  there  are  several  notes,  and  the 
plaintiff  averred  that  the  amount  due  on 
them  was  $871.50,  with  interest  from  April 
1,  1909.  The  Jury  did  not  accept  that  con- 
tention, but  fixed  the  amount  due  "on  ac- 
count of  the  note*'  at  $840,  which  was  pre- 
sumably the  balance  due,  calculating  interest 
up  to  date  and  allowing  credits.  If  there 
was  any  doubt,  his  honor  should  have  re- 
ferred the  matter  back  to  the  jury  to  make 
it  plain.  Rev.  {  653,  provides  that  when  a 
"verdict  is  found  for  the  recovery  of  money 
the  jury  must  assess  the  amount  of  the  re- 
covery." 

[2]  Besides,  this  was  an  action  for  claim 
and  delivery,  and  in  such  cases  interest  is 
not  allowed  as  a  matter  of  law.  Patapsco 
Co.  V.  Magee,  86  N.  C.  350. 

[3]  The  motion  to  dismiss  the  appeal  be- 
cause there  is  no  assignment  of  error,  and 
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the  motion  to  affirm  because  tbere  la  no 
case  on  appeal,  must  be  denied.  The  appeal 
being  from  the  judgment  alone,  neither  la 
necessary.  Railroad  ▼«  Stewart,  1S2  N.  G. 
248,  43  S.  B.  688 ;  Wallace  t.  Salisbury,  147 
N.  0.  60,  60  S.  B.  718. 

Judgment  should  have  been  entered  upon 
the  verdict  In  favor  of  the  defendant  for 
$422.84  by  deducting  the  $840  found  to  be 
due  to  plaintiff  on  the  first  Issue  from  the 
$1,262.84  found  to  be  due  the  defendant  In 
the  fourth  Issue. 

Reversed. 


aei  N.  0. 50) 

PONDBR  V.  QREEN  et  aL 

(Supreme  Court  of  North  Carolina.     Dec.  11, 

1912.) 

1.  Bills  and  Notes  (§  437*)— Payment  and 
Discharge — Construction  of  Agreement. 

Where  there  was  an  agreement  between 
plaintiff,  the  holder  of  a  note,  and  defendant, 
the  maker,  and  other  parties,  to  credit  the  sum 
of  $160  npon  payment  by  such  other  parties 
of  the  balance  due  thereon,  ascertained  to  be 
$220,  two  of  the  parties  to  pay  $57.50  each, 
and  another  to  pay  $115,  under  which  one  of 
such  parties  failed  to  pay  anything  on  the  note, 
and  plaintiff's  deed  in  favor  of  such  party  was 
placed  in  the  hands  of  a  third  person  to  be 
held  until  payment  of  such  part  which  was  de- 
manded by  plaintiff  prior  to  bringing  the  suit, 
plaintiff  did  not  accept  the  promises  of  such 
other  parties.  In  settlement  of  it,  but  only 
undertook  to  enter  the  credit  when  the  money 
was  paid,  so  that  the  liability  of  the  maker 
was  not  discharged  merely  by  the  agreement 

[Ed.  Note.~For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  {{  1275,  1276,  1279,  1280 ; 
DedDig.  §437.*] 

2.  Costs  ({  44*)— Grounds  ov  Right — Set- 
tlement Before  Action. 

Where  it  is  found  in  an  action  on  a  note 
that  there  had  been  a  settlement  by  the  terms 
of  which  defendant  was  discharged  from  liabil- 
ity, it  would  be  proper  to  enter  judgment 
against  plaintiff  for  costs. 

nCd.  Note. — For  other  cases,  see  Coats,  Cent 
Dig.  H  171-178 ;    Dec  Dig.  {  44.*] 

Appeal  from  Superior  Court,  Bntherford 
County;   Justice,  Judge. 

Action  by  N.  M.  Ponder  against  Georglana 
Oreen,  In  which  Mrs.  lizzie  Miller  was  made 
a  party.  Judgment  against  plaintiff  for 
costs,  and  he  appeals.    Reversed. 

This  is  an  action  to  recover  Judgment  on 
a  note  for  $426.58;  the  defendant  pleading 
payment 

The  issues  raised  by  the  pleadings  were 
referred,  and  the  report  of  the  referee  Is  as 
follows:  *'(1)  That  the  defendant,  on  AprU 
1,  1910,  executed  and  delivered  to  the  plain- 
tiff her  promissory  note  In  the  sum  of  $426, 
bearing  interest  from  date  and  due  and  pay- 
able nine  months  after  date.  (2)  That  the 
plaintiff  and  defendant,  on  and  prior  to  April 
1, 1910,  were  partners,  engaged  In  supporting 
and  caring  for  their  mother,  Margaret  Pon- 
der, their  said  mother  having  previously  ex- 
ecuted and  delivered  to  them  a  deed  for  a 
tract  of  land  In  Polk  county  containing  some- 


thing ov»  200  acres,  In  consideration  of  her 
care  and  support;  and  said  note  was  givai 
in  payment  of  a  balance  found  to  be  due 
from  defendant  to  plaintiff,  expended  in  the 
care  and  support  of  th^  said  mother.  (3)  I 
find  that  the  following  payments  were  made 
on  said  note  by  defendant  on  the  following 
dates,  to  wit:  $26.58  on  April  1,  1010;  $20 
on  May  10,  1910.  <4)  I  find  as  a  fbct:  That 
the  following  named  children  of  Margaret 
Ponder,  brothers  and  sisters  of  plaintiff  and 
defendant,  to  wit,  J.  T.  Ponder,  O.  W.  Pon- 
der, Mrs.  Lizzie  Miller,  upon  learning  that 
their  said  mother  had  executed  and  deliv- 
ered said  deed  to  plaintiff  and  defendant, 
became  dlssatlsfled  and  threatened  to  bring 
suit  against  plaintiff  and  defendant  to  have 
said  deed  declared  void.  That  the  said  deed 
in  terms  gave  plaintiff  practically  all  the 
timber  standing  and  growing  on  said  land, 
in  addition  to  one-half  Interest  in  the  soil, 
and  the  plaintiff  cut  and  removed,  or  caused 
to  be  cut  and  removed,  the  said  timber,  the 
value  of  which  I  find  to  be  $900.  (5)  That 
some  time  prior  to  the  26th  of  November, 
1910,  the  plaintiff  and  defendant  and  their 
said  mother,  in  order  to  avoid  family  dis- 
cord and  to  avoid  possible  litigation,  entered 
into  the  following  verbal  agreement  with 
the  said  J.  T.  Ponder,  O.  W.  Ponder,  and 
Mrs.  Lizzie  Miller,  to  wit:  That  plaintiff 
and  defendant  would  convey  to  J.  T.  Ponder 
one-sixth  of  said  land,  to  Mrs.  Lizzie  Miller 
one«lxth  of  said  land,  and  to  O.  W.  Ponder 
two-sixths  of  said  land  (he  having  previous- 
ly purchased  the  respective  interests  of  his 
eldest  sister  therein),  the  said  land  to  be 
surveyed  and  the  interest  of  each  of  the 
parties  to  be  determined  by  metes  and 
bounds;  that  the  plaintiff,  N.  M.  Ponder, 
should  retain  and  not  be  accountable  for  the 
proceeds  of  the  timber  cut  and  removed  by 
him;  that  the  plaintiff  would  credit  said 
note  which  he  held  against  defendant  with 
the  sum  of  $150  upon  the  said  J.  T.  Ponder, 
O.  W.  Ponder,  and  Mrs.  Lizzie  Mill^  paying 
the  balance  due  thereon,  which  they  agreed 
to  do,  and  which  was  ascertained  to  be  $230, 
the  said  J.  T.  Ponder  and  Mrs.  Lizzie  Miller 
to  pay  the  sum  of  $57.50  each,  and  the  said 
O.  W.  Ponder  to  pay  the  sum  of  $115;  and 
that  all  of  said  children  should  make  and 
execute  a  deed  of  trust  upon  their  said  land 
in  favor  of  their  said  mother  to  secure  the 
sum  of  $150  annually  for  her  support  and 
maintenance,  each  share  thereof  to  be  charg- 
ed with  the  sum  of  $25.  (6)  That  in. pur- 
suance of  said  agreement  the  said  parties 
caused  to  be  made  a  survey  of  the  land  and 
the  shares  of  each  set  apart  in  metes  and 
bounds,  and  on  November  26,  1910,  all  of 
said  parties  except  Mrs.  Miller  met  on  the 
premises,  and  the  plaintiff  and  defendant  ex- 
ecuted deeds  to  the  other  parties  for  their 
respective  interests,  which  it  was  agreed 
they  should  have  in  said  land,  and  delivered 
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all  said  deeds  except  the  one  In  favor  of 
Mrsw  lizzie  Miller.  That  J.  T.  Ponder  paid 
plaintiff  the  sum  of  $67.60  and  O.  W.  Ponder 
the  sum  of  $115,  which  plaintiff  credited  upon 
said  note  of  said  date.  That  plaintiff  on 
said  date  placed  a  credit  of  $150  on  said  note, 
in  terms  as  follows,  to  wit,  'November  26, 
1910,  by  gift  on  note  $160.00/  and  that  aU 
of  said  parties  executed  and  delivered  to 
their  said  mother  a  deed  of  trust  upon  said 
land  to  secure  her  In  her  support  and  main* 
tenance,  as  they  had  agreed  to  do.  (7)  I 
find  as  a  fact  that  Mrs.  Lizzie  Miller  Is  now 
and  on  November  26,  1910,  and  prior  thereto, 
a  married  woman,  resident  in  the  state  of 
South  Carolina;  that  the  said  Mrs.  Miller 
failed  to  pay  anything  on  said  note  on  said 
November  26, 1910,  and  has  not  yet  paid  any- 
thing  on  said  note  to  the  plaintiff  or  another 
person  for  him ;  that  said  deed  In  favor  of 
Mrs.  Miller  has  never  been  delivered,  but  was 
placed  in  the  hands  of  G.  W.  Waycaster,  to 
be  held  by  him  until  Mrs.  Miller  should  pay 
plaintiff  the  sum  of  $57.50  on  said  note ;  and 
the  plaintiff,  prior  to  the  bringing  of  this 
suit,  requested  and  demanded  payment  there- 
of from  both  Mrs.  Miller  and  the  defendant 
In  this  action." 

Conclusions  of  law:  "(1)  That  on  No- 
vember 26,  1910,  the  defendant  was  Indebted 
to  plaintiff  on  the  note  set  out  In  the  com- 
plaint In  the  sum  of  $230.  (2)  That  prior 
to  the  26th  day  of  November,  1910,  the  plain- 
tiff and  defendant,  upon  a  sufficient  consid- 
eration, entered  Into  a  contract,  set  forth  In 
paragraph  5  of  the  findings  of  facts  fore- 
going, and  that  all  the  parties  to  said  con- 
tract on  said  day  of  November,  1910,  fully 
performed  their  respective  parts  thereof,  ex- 
cept Mrs.  Lizzie  Miller,  and  said  contract 
was  and  is  a  valid  and  binding  contract  as 
to  all  of  said  parties  except  Mrs.  Miller,  and 
that  she,  being  a  married  woman,  was  not 
and  Is  not  bound  thereby.  (3)  That  the 
plaintiff  is  entitled  to  recover  of  the  defend- 
ant the  sum  of  $57.50,  with  Interest  from  No- 
vember 26,  1910." 

The  defendant  filed  the  following  excep- 
tions: "(1)  The  referee  erred  In  falling  to 
find  as  a  fact  from  the  evidence  that  Mrs. 
Green,  the  defendant,  was  to  be  absolutely 
discharged  of  all  liability  by  reason  of  the 
said  note  given  to  plaintiff;  that  Is,  In  the 
settlement  made  by  the  family,  as  shown  by 
the  evidence.  This  note  was  to  be  discharged 
by  the  parties,  and  she  was  to  be  relieved 
from  any  payments  thereof,  and  thereby  re- 
linquish her  one-half  Interest  in  the  lands 
set  out  in  the  complaint.  (2)  The  referee 
erred  In  that  he  failed  to  find  as  a  fact,  from 
the  evidence,  that  Mrs.  Miller  had  agreed 
with  the  plaintiff,  after  the  agreement  of 
the  family,  to  pay  the  amount  due  ($57.50), 
and  that  she  had  been  ready,  able,  and  will- 
ing to  pay  the  said  $57.50  and  take  deed  ac- 
cording to  tbe  original  family  settlement 
(3)  That  the  referee  erred  in  finding  as  a 
conclusion  of  law  that  Mrs.  Miller,  being  a 


married  woman,  was  not  bound  by  the  con- 
tract of  settlement  made  between  the  several 
children  to  avoid  litigation.  (4)  That  the 
agreement  between  the  parties  would  have 
empowered  plaintiff  to  proceed  against  the 
land,  and  the  deed  In  escrow  held  by  Waycas- 
ter was  a  mortgage  to  the  plaintiff  for  such 
anoount  as  was  due  hfuL  (5)  That  the  referee 
erred  In  not  finding  that  there  was  a  nova- 
tion, and  that  the  defendant,  Oeorgiana 
Green,  by  the  said  novation,  was  to  be  dis- 
charged of  all  liability,  and  that  the  other 
heirs  at  law  were  to  be  responsible  to  the 
plaintiff,  and  that  he  accepted  the  responsi- 
bility in  the  family  agreement  aforesaid." 

His  honor  did  not  pass  on  the  exceptions 
to  the  report,  but  permitted  Mrs.  Miller  to  be 
made  a  party,  and,  upon  the  payment  by  her 
of  $67.50  Into  the  clerk's  office  to  the  use  of 
the  plaintiff,  entered  Judgment  against  the 
plaintiff  for  the  costs  of  the  action,  and  he 
excepted  and  appealed. 

R.  S.  Eaves  and  S.  Gallert,  both  of  Ruth- 
erfordton,  for  appellant  D.  F.  Morrow  and 
McBrayer  &  McBrayer,  all  of  Rutherfordton, 
for  appellees. 

ALLEN,  J.  The  exceptions  to  the  report  of 
the  referee  have  not  been  passed  on  or  con- 
sidered, and  the  report  has  not  been  dis- 
turbed. 

[1]  The  referee  finds  that  the  plaintiff 
agreed  to  credit  the  note  ''which  he  held 
against  defendant  with  the  sum  of  $150  upon 
the  said  J.  T.  Ponder,  O.  W.  Ponder,  and 
Mrs.  Lizzie  Miller  paying  the  balance  due 
thereon,  which  they  agreed  to  do,  and  which 
was  ascertained  to  be  $230,  the  said  J.  T. 
Ponder  and  Mrs.  Lizzie  Miller  to  pay  the 
sum  of  $57.50  each,  and  the  said  O.  W. 
Ponder  to  pay  the  sum  of  $115;  and  that 
all  of  said  children  should  make  and  exe- 
cute, a  deed  of  trust  upon  their  said  land 
in  favor  of  their  said  mother  to  secure 
the  sum  of  $160  annually  for  her  support 
and  maintenance,  each  share  thereof  to  be 
charged  with  the  sum  of  $25*';  and  further 
that  *'Mrs.  Miller  failed  to  pay  anything  on 
said  note  on  said  November  26,  1910,  and 
has  not  yet  paid  anything  on  said  note  to  the 
plaintiff  or  another  person  for  him ;  that 
said  deed  in  favor  of  said  Mrs.  Miller  has 
never  been  delivered,  but  was  placed  in  the 
hands  of  G.  W.  Waycaster,  to  be  held  by  him 
until  Mrs.  Miller  should  pay  plaintiff  the 
sum  of  $57.50  on  said  note;  and  the  plain- 
tiff, prior  to  the  bringing  of  this  suit  re- 
quested and  demanded  payment  thereof  from 
both  Mrs.  Miller  and  the  defendant  In  this 
action." 

According  to  these  findings,  the  plaintiff 
retained  bis  note  against  the  defendant,  and 
did  not  agree  to  accept  the  promises  of  Mrs. 
Miller  and  others  in  settlement  of  it,  but  to 
enter  the  credits  when  the  money  was  paid. 
If  so,  the  liability  of  the  defendant  contin- 
ued, and  upon  the  report  tbe  plaintiff  is  en- 
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titled  to  Judgment  against  her  for  the 
amount  found  due  and  costs. 

[2]  If,  upon  hearing  the  exceptions,  the 
finding  by  the  referee  shaU  be  reversed,  and 
it  shall  be  found  that  a  settlement  was  made 
by  the  terms  of  which  the  defendant  was  dis- 
charged from  liability  on  the  note,  it  would 
be  proper  to  enter  Judgment  against  the  plain- 
tiff for  costs. 

We  conclude  therefore  that  there  is  error, 
and  the  cause  is  remanded  to  the  end  that 
the  exceptions  may  be  heard  and  passed 
upon. 

Rerersed. 

aei  N.  c.  1) 

WHITE  SEWING  MACH.  CO.  v.  BULLOCK 

et  aL 

(Supreme  Court  of  North  Carolina.     Dec  4. 

1012.) 

1.  Sauss  <{  38*)~Remxdt  of  Buyeb— Rescis- 
sion FOB  Fraud. 

Where  a  merchant,  through  the  false  rep- 
resentations of  an  agent  of  a  sewing  machine 
company  that  his  competitor  who  has  been 
handling  the  machines  has  only  about  three  on 
hand  and  will  not  receive  or  sell  any  more,  when 
in  fact  he  has  recently  had  a  large  order  filled 
and  has  about  100  machines  on  hand,  is  induced 
to  give  an  order  for  a  large  number  of  machines 
believing  that  he  will  have  the  exclusive  local 
sale,  he  may  rescind  the  contract;  such  repre- 
sentations constituting  fraud  and  not  mere  puff- 
ing or  promissory  representations. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {{  65-77,  85;   Dec.  Dig.  §  38.»] 

2.  Appeal  and  Erbob  (§  927*) — Rbvikw— In- 
struction Amounting  to  Nonsuit. 

An  instruction,  given  by  the  court  at  the 
close  of  defendants  evidence,  that  defendant 
conld  not,  upon  the  evidence,  have  contract  sued 
on,  rescinded,  or  recover  damages  for  fraud 
alleged  to  have  been  practiced  upon  him.  is 
equivalent  to  a  nonsuit,  and  the  appellate 
court  in  reviewing  the  instruction  must  regard 
all  the  evidence  as  true. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  2912,  2917,  3748,  3758, 
4024 ;    Dec  Dig.  {  927.*] 

3.  Fraud  r|  9*)— Nature  and   Elembnib^ 
"Dbceit.'* 

Where  a  vendor  makes  false  representa- 
tions as  to  material  facts  relating  to  Uie  prop- 
erty sold,  having  at  the  time  knowledge  that 
his  statements  are  false  or  what  the  kiw  re- 
gards as  equivalent  to  such  knowledge,  and 
intending  that  the  purchaser  shall  rely  upon 
them  as  an  inducement  to  the  purchase,  he  is 
liable  in  an  action  of  deceit  where  the  pur- 
chaser relies  thereon  to  his  damage. 

[Ed.  Note.— >For  other  cases,  see  Frand,  Cent 
Dig.  I  8;    Dec  Dig.  §9.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  pp.  1894-1896 ;  vol  8,  p.  7029.] 

4.  Fbaud  (§  18*)— Matebialitt  of  Represen- 
tation. 

A  false  representation  is  material  if  the 
fact  untruly  asserted  or  wrongfully  suppressed 
influenced  the  judgment  or  decision  of  the  de- 
frauded party  to  enter  into  a  contract  which 
he  would  not  have  otherwise  made. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  I  16 ;   Dec  Dig.  {  18.*] 

6.  Sales  (g  38*) — Fraud  of  Agent— Failure 
to  Investioaie. 

Where  a  merchant  was  induced  to  order  a 
large  number  of  sewing  machines  through  re- 


liance on  the  false  representation  of  the  seller's 
agent  that  a  competing  merchant  had  ceased  to 
handle  the  machines,  the  seller,  in  a  suit  & 
enforce  the  contract,  could  not,  though  an  in- 
vestigation would  have  discovered  the  trnth« 
relieve  itself  from  responsibihty  by  setting  up 
that  it  was  the  buyer's  duty  to  investigate  and 
ascertain  the  facts  for  himself. 

{Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  U  65-77,  85;   Dec.  Djg.  {  38.*] 

6.  Contracts  (|  9^*) — Fraud— Ionobanob  ob 
Neqligencb. 

Ignorance  or  negligence  of  the  party  de- 
ceived is  no  bar  to  his  defense  that  the  con- 
tract sued  on  was  procured  by  fraud. 

[Ed.  Note. — For  other  cases,  see  Contracts* 
Cent.  Dig.  »  42(M30,  1160,  1164,  1165;  Dec. 
Dig.  194.*] 

7.  Fbaud  ({  64*)— Action  bt  Sbllbb  —  De- 
fense—Diligence  TO  Investigate  —  JuBT 
Question. 

Where,  in  a  seller's  action  for  the  price  of 
goods  sold,  the  buyer  alleges  misrepresentation 
under  circumstances  placing  upon  him  the  duty 
to  have  made  an  investigation,  the  question 
whether  he  exercised  due  diligence  to  investigate 
is  for  the  jury. 

[Ed.  Note.— For  otht^r  cases,  see  Fraud,  Cent* 
Dig.  ii  65%,  67-71 ;   Dec  Dig.  {  64.*] 

&  Sales  ({  126*) — ^Rescission- liACHEs. 

PlaintifiTs  agent  represented  to  defendant 
that  a  local  competitor  selling  plaintiffs  sew- 
ing machines  had  discontinued  the  sale  thereof^ 
and  by  such  representation  induced  defendant 
to  purchase  a  large  number  of  machines  for 
sale  in  that  locality,  and  18  days  after  defend- 
ant received  the  machines,  he  discovered  the 
falsity  of  the  agent's  representation,  and  im- 
mediately gave  notice  of  rescission.  Held,  that 
defendant's  right  to  rescind  was  not  barred  by 
laches. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  S{  313^17;    Dec  Dig.  {  126.*] 

9.  Evidence  (§  434*)— Contbactb  —  E^baui>— 
Representation  of  Agent. 

A  clause  in  a  sale  contract  exempting  the 
seller  from  liability  for  its  agent's  representa- 
tions at  variance  with  the  contract  did  npt  pro- 
tect the  seller,  where  the  contract  was  void  by 
reason  of  the  agent's  fraud. 

[Ed.  Note.— For  other  cases,  ^ee  Evidence^ 
Cent  Dig.  ii  2005-2020 ;  Dec  Dig.  {  434.*] 

10.  Contracts  (§  94*)— Validitt — ^Fbaud — 
Pbomissobt  Rbpbesbntations. 

Mere  promissory  representations  may  be 
fraudulent  and  invalidate  a  contract 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {§  420-430,  1160,  1164,  1165 ;  Dec 
Dig,  {  94.*] 

11.  Sales  (|  114*)  —  RioEnr  to  Rescind  — 
Fbaud. 

The  buyer  may  rescind  the  contract  of  sale 
induced  by  fraud  of  the  seller's  agent  and  re- 
turn the  goods. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S  288;    Dec  Dig.  {  114.*] 

Brown  and  Allen,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Granville 
County;    Whedbee,  Judge. 

Action  by  the  White  Sewing  Machine  Com- 
pany against  I.  W.  Bullock  and  another. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    New  trial. 

B.  S.  Royster,  of  Oxford,  for  appellants. 
Hicks  &  Stem,  of  Oxford,  and  T.  T.  Hicks,  of 
Henderson,  for  appellee. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Kej-No.  Series  ft  Rep'r  Indexes 
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WALKEH,  J.  We  are  unable  to  agree  with 
the  argument  of  plaintiff's  counsel  In  this 
case.  There  is  no  essential  disagreement  as 
to  some  of  the  principles  of  law  stated  by 
them,  but  the  difference  between  us  relates 
to  their  application  to  the  facts  of  this  case. 
The  issues  made  by  the  pleadings  should,  In 
our  opinion,  have  been  submitted  to  the  jury 
upon  the  question  of  fraud.  In  order  to  a 
dear  understanding  of  the  matter,  it  will  be 
necessary  to  state  the  substance,  at  least,  of 
the  casa 

The  evidence  is  as  follows:  I.  W.  Bullock 
testified:  *'Mr.  Massey  (agent  of  plaintiff) 
came  to  our  store  after  dinner  on  October 
12,  1910,  and  said  that  he  represented  the 
White  Sewing  Machine  Company ;  that  there 
was  a  large  territory  in  this  (Granville)  coun- 
ty that  machines  could  be  handled  in,  and  I 
asked  him  if  Mr.  Kittrell,  of  Oxford,  had  not 
been  handling  these  machines.  He  told  me 
that  he  had  been  handling  them,  but  that  he 
was  not  going  to  handle  them  any  longer; 
that  he  was  not  going  to  sell  any  more  ma- 
chines to  Mr.  Kittrell ;  that  Kittrell  had  only 
two  or  three  of  the  machines  of  his  company 
on  hand.  In  consequence  of  this  conversa- 
tion, I  signed  the  order,  which  is  as  follows." 
Then  follows  the  order.  It  appears  there- 
from that  defendant  agreed  to  take  151  sew- 
ing machines  at  the  prices  named.  It  was  a 
^'rush  order."  The  order  contains  this  stipu- 
lation: '*This  order  is  given  subject  to  the 
approval  of  the  White  Sewing  Machine  Com- 
pany, and,  if  accepted  or  filed  in  full  or  in 
part,  to  be  settled  for  at  the  prices  and  terms 
above  set  forth.  It  is  understood  that  no 
claim  of  any  understanding  or  agreement  of 
any  nature  whatsoever  between  this  company 
and  its  dealers  will  be  recognized  except  such 
as  is  embraced  in  written  orders  or  is  In 
writing  and  accepted  by  said  company  in 
writing  from  its  home  office  at  Cleveland, 
Ohio."  Bullock  &  Co/s  store  was  at  Creed- 
moor,  where  the  order  was  given,  and  the 
order  was  signed  at  the  time  of  the  repre- 
sentations as  to  Kittreirs  agency. 

I.  W.  Bullock  further  testified:  "I  relied 
upon  the  statement  made  to  me  by  Mr.  Mas- 
sey. I  signed  the  order  in  consequence  of 
such  statements.  I  afterwards  found  out  that 
Mr.  Kittrell  was  selling  the  same  machine  in 
Creedmoor.  I  stopped  my  men  from  selling 
the  machine  and  notified  the  company  that 
the  machines  were  subject  to  their  order.  I 
wrote  the  following  letter,  dated  November 
11,  1910:  "The  White  Sewing  Machine  Com- 
pany, Cleveland,  Ohio.  Crentlemen:  Mr.  Mas- 
sey has  just  left  here.  I  wrote  for  him  to 
come  and  see  about  placing  two  cars  of  ma- 
chines in  same  territory.  Mr.  Kittrell,  of 
Oxford,  has  been  handling  your  machines 
in  this  territory  for  some  time.  When  Mr. 
Massey  came  to  see  about  selling  these  ma- 
chines, the  first  thing  I  asked  him  was  about 
Mr.  Kittrell  selling  this  machine,  and  he  told 
me  that  Mr.  Kittrell  had  a  few  machines  on 


hand,  but  would  not  sell  any  more.  After  he 
told  me  that  Mr.  Elittrell  was  not  going  to 
handle  the  WMte  any  more,  and  making  oth- 
er promises  about  selling  these  machines  in 
a  short  while,  I  gave  him  the  order  for  the 
car  of  machines,  with  the  understanding  that 
we  were  not  to  have  any  other  opposition. 
Now  we  are  not  going  to  offer  another  one 
of  these  machines  for  sale.  Mr.  Massey  made 
a  false  statement  to  sell  these  machines  and 
we  do  not  propose  to  do  any  such  business. 
The  machines  are  here  subject  to  your  order. 
Mr.  Massey  also  said  that  the  freight  would 
not  be  but  77%  cents  on  the  machine,  and 
when  they  came  the  freight  was  over  $1.00. 
We  paid  the  freight  and  thought  we  would 
fix  this  with  Mr.  Massey,  but  when  he  came 
he  said  that  I  would  have  to  take  the  matter 
up  with  you.  Please  advise  what  disposition 
you  wish  made  of  these  machines.  I.  W.  Bul- 
lock ft  Co.*  I  received  the  following  letter, 
dated  November  15,  1910,  from  the  plaintiff, 
and  marked  'Exhibit  B'l  *Messra  I.  W.  Bul- 
lock &  Co.,  Creedmoor,  N.  O.  Gentlemen:  We 
have  your  esteemed  favor  of  the  11th,  which 
is  carefully  read,  and  in  simple  fairness  tc 
the  situation,  we  state  that  since  our  rela- 
tions with  your  company  were  negotiated,  wo 
have  made  no  shipments  to  Mr.  Elittrell,  of 
Oxford,  which,  it  seems  to  us,  should  meet 
and  satisfy  your  contentions  in  this  respect 
You  were  aware  that  we  had  formerly  deaU 
with  Mr.  Kittrell.  Your  statement  that  Mr. 
N.  L.  Massey  had  made  certain  promises  is 
of  a  character  that  we  must  necessarily  place 
the  same  before  him,  and  we  are  obliged  to 
say  that  accepting  your  written  and  signed 
order,  the  terms  of  which  are  plainly  speci- 
fied, we  cannot  accept  your  suggestion  that 
your  machines  are  now  subject  to  our  order. 
What  Mr.  Massey  said  to  you  about  the 
freight  is  the  published  rate  of  the  transpor- 
tation company,  and  we  think  admit  of  no 
correction,  as  the  rate  is  77%  cents  per  hun- 
dred pounds,  and  if  you  paid  freight  at  a 
higher  rate,  refund  can  be  obtained.  We  are 
not  aware  of  any  conditions  attached  to  your 
order  except  as  were  embraced  in  the  order 
itself,  a  copy  of  which  is  no  doubt  in  your 
possession.  In  advising  Mr.  Massey  of  your 
present  word,  he  will  no  doubt  make  it  a 
point  to  see  you  at  an  early  date,  but  in  the 
absence  of  being  able  to  do  this,  win  write 
you  at  once.  Yours  truly.  White  Sewing  Ma- 
chine 0>mpany.'  '*  The  machines  arrived  at 
Creedmoor  on  October  22,  1910,  and  Bullock 
ft  Co.  paid  the  freight  October  26,  1910, 
amounting  to  $150.48.  In  deference  to  the 
suggestion  of  the  court,  the  witness  was  not 
cross-examined. 

A  J.  Kittrell  testified:  "I  know  Mr.  N.  L. 
Massey.  I  purchased  of  him,  the  latter  part 
of  September,  1910,  i  think  September  28th, 
a  car  load  of  White  sewing  machines.  I  first 
bought  40  and  then  bought  00  machines.  I 
received  them  in  October,  1910.  The  only 
contract  I  had  was  a  verbal  one  with  Mr. 
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Biassey,  and  be  agreed  that  I  was  to  have 
Granyllle  county,  and  he  would  reeerye  Per- 
son county  for  me.  Mr.  Massey  came  to  Ox- 
ford in  a  few  days  after  I  receiyed  the  ma- 
chines, which  I  bought  of  him  in  September. 
He  came  to  adjust  the  freight  rate.  On  Oc^ 
tober  12,  1910,  I  had  on  hand  106  White  sew- 
ing machines.  I  was  selling  them  in  Gran- 
ville county,  and  no  notice  was  ever  given  me 
that  my  agency  was  to  terminate."  In  defer- 
ence to  a  suggestion  of  the  Judge,  this  wit- 
ness was  not  cross-examined. 

At  the  close  of  defendant's  case,  the  court 
held  that  there  was  not  sufficient  evidence  to 
go  to  the  jury  on  the  first  issue  offered  by 
the  defendants,  and  his  honor  then  declined 
to  submit  any  of  the  issues  tendered  by  them. 
The  Jury  returned  a  verdict  in  favor  of  the 
plaintiff  for  $3,900  and  interest  from  April 
24,  1911,  under  the  instructions  of  the  court. 
Exceptions  were  duly  taken  to  the  several 
rulings  of  the  court. 

[1]  It  is  said  that  the  representations  were 
promissory.  Not  at  all,  as  we  view  them. 
Bullock  &  Co.  were  told  by  the  plaintiffs' 
agent  that  they  would  not  be  brought  into 
competition  with  Kittreli  and  for  the  reason, 
as  he  represented  to  them,  that  Kittreli  was 
no  longer  the  agent  of  plaintiffs  for  the  sale 
of  their  sewing  machines,  and  that  he  had 
only  two  or  three  machines  on  hand.  This 
was  no  promise  that  he  should  not  compete 
with  him,  but  the  false  statement  of  exist- 
ing facts,  calculated  to  deceive,  intended  to 
deceive,  and  which  did  deceive  the  plaintiffs, 
as  the  Jury  might  well  have  found  upon  the 
evidence,  if  it  had  been  submitted  to  them. 
It  is  evident  that  defendants  would  not  have 
bought  if  Kittreli  would  continue  to  sell,  and, 
in  order  to  relieve  their  apprehension  on  that 
score,  the  agent  falsely  stated,  if  we  are  to 
believe  Bullock  and  Kittreli,  the  following  as 
the  subsisting  facts:  That  Kittreli  had  only 
two  or  three  machines,  when  he  had  six,  and 
had  ordered  from  plaintiffs  100  more  in  the 
latter  days  of  September,  which  arrived  in 
Oxford  at  the  very  time  the  agent  was  mak- 
ing his  false  representations  in  Greedmoor. 
Can  it  be  said  that  a  statement  that  Kittreli 
had  only  three  machines  was  not  false,  when 
the  agent  knew  that  he  had  taken  an  order 
from  him  for  100,  delivered  at  the  time  he 
sold  the  machines  to  defendants?  And  if  it 
was  false,  it  surely  was  not  promissory.  If 
it  was  not  a  false  affirmation,  as  I  think  it 
clearly  was,  it  was,  at  the  least,  the  sugges- 
tion of  a  falsehood,  or  the  suppression  of  the 
truth,  which  in  law  would  be  the  same  thing. 
But  he  told  plaintiffs  they  would  have  no 
competition  with  Kittreli,  when  he  knew,  at 
the  time,  as  Kittreli  testified,  that  plaintiffs 
had  made  a  contract  with  Kittreli,  through 
him  as  their  agent,  to  the  effect  that  Kittreli 
should  have  the  exclusive  agency  for  Gran- 
ville county,  and  he  was  told  that  they  would 
also  reserve  the  adjoining  county  of  Person 
for  him,  which  would,  of  course,  bring  the 


defendants  In  direct  competition  with  Kit- 
treli Thesy  not  only  had  given  Kittreli  the 
agency  for  Granville,  with  a  promise  of  Per- 
son, but  had  supplied  him  with  100  machines 
to  start  with.  Upon  far  less  evidence  than 
this  we  have  sent  cases  of  this  kind  to  the 
Jury.  Were  the  representations  calculated  to 
deceive?  Why  did  the  defendant  inquire  about 
Kittreli  at  all,  if  he  was  not  seeking  informa- 
tion upon  which  he  expected  to  base  his  de- 
cision as  to  the  purchase?  And  the  agent 
knew  that  the  inquiry  was  for  that  purpose, 
or  it  is  a  clear  inference  from  the  testimony, 
which  the  Jury  could  have  drawn.  In  re- 
sponse to  it,  he  said  that  Kittreli  had  been 
handling  their  machines,  but  would  not  han- 
dle them  any  longer;  that  he  was  not  going 
to  sell  any  more  machines  to  him,  and  he 
then  had  only  two  or  three,  when  he  must 
have  known  this  to  be  fblse,  as  he  had  Just 
sold  him  100.  The  knowledge  of  this  fftct  he 
manifestly  intended  to  withhold  from  defend- 
ants, in  order  to  secure  the  contract. 

[2]  That  all  this  induced  defendants  to  buy 
must  be  taken  as  true,  as  Bullock  expressly 
testified  that  it  did,  and  we  are  dealing  with 
something  equivalent  to  a  nonsuit,  L  e.,  a 
charge  that  defendants  could  not,  upon  the 
evidence,  have  the  contract  rescinded,  nor 
could  they  recover  damages  for  the  fraud  al- 
leged to  have  been  practiced  upon  them.  All 
the  evidence  must  be  taken  as  true.  Deppe  v. 
Railroad,  162  N.  a  70,  67  S.  E.  262,  and  cas- 
es cited. 

[3]  **Where  a  vendor  in  a  sale  or  exchange 
of  real  or  personal  property  makes  false 
representations  as  to  material  facts  relating 
to  the  property,  having  at  the  time  knowl- 
edge that  his  statements  are  false  or  what 
the  law  regards  as  equivalent  to  such  knowl- 
edge, and  intending  that  the  purchaser  shall 
rely  upon  them  as  an  inducement  to  the  pur- 
chase, he  becomes  liable  to  an  action  of  de- 
ceit in  case  the  purchaser,  acting  in  reliance 
upon  the  representations,  consummates  the 
purchase  and  suffers  loss  thereby."   20  Cyc  45. 

[4]  The  false  representation  is  material,  as 
is  held  in  Fishblate  v.  FideUty  Co.,  140  N. 
G.  593,  53  S.  Ek  854,  if  the  fact  untruly  as- 
serted or  wrongfully  suppressed,  if  it  had 
been  known  to  the  party,  would  have  influ- 
enced his  Judgment  or  decision  in  making 
the  contract  at  all.  **Fraud  is  material  to 
a  contract  when  the  latter  would  not  have 
been  made  if  the  fraud  bad  not  been  com- 
mitted." McAJeer  v.  Horsey,  35  Md.  439. 
"To  sustain  an  action  for  deceit  for  a  false 
and  fraudulent  representation  as  to  the  val- 
ue of  property,  whereby  the  plaintiff  was  in- 
duced to  purchase  the  same,  it  is  not  nec- 
essary that  the  plaintiff  should  have  relied 
solely  on  the  representation  made;  It  is 
enough  that  it  had  a  material  influence  in 
inducing  him  to  purchase."  Handy  v.  Wal- 
dron,  19  B.  I.  618,  35  AU.  884,  and  in  the 
last-cited  case  it  was  also  held  that  whether 
the  buyer  Is  chargeable  with  negligence  or 
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lauOies  in  not  making  inquiry,  altbongb  he 
Kad  opportunity  to  do  so,  was  a  question  for 
the  Jury. 

iS]  But  it  is  argued  that  it  was  the  duty 
of  BuUodc  to  investigate;  that  is,  to  doubt 
the  agent's  veracity  and  ascertain  the  facts 
for  himself.  In  the  first  place,  the  contract 
was  signed  Immediately  after  the  represen- 
tation was  made,  and  he  had  no  time  to  do 
so.  Besides,  the  agent  had  knowledge  of 
the  fact,  the  very  nature  of  the  transaction 
shows  it,  as  he  had  sold  the  machines  to 
Kittreli.  The  defendant  innocently  relied  on 
Ills  integrity.  We  have  said  in  several  cas- 
es that  a  man  is  not  expected  to  deal  with 
another  as  if  he  is  a  knave,  and  certainly 
not  unless  there  Is  something  to  excite  his 
suspicion.  Defendant  had  the  right  to  sup- 
pose that  the  statement  was  true,  as  the 
agent  had  knowledge  of  the  fact  and  he  did 

not 

[8]  "If  the  fact  represented  is  one  which 
is  susceptible  of  accurate  knowledge,  and  the 
speaker  is  or  may  well  be  presumed  to  be 
cognizant  thereof  while  the  other  party  Is 
Ignorant,  and  the  statement  Is  a  positive 
assertion  containing  nothing  so  Improbable 
or  unreasonable  as  to  put  the  other  party 
upon  further  inquiry  or  give  him  cause  to 
suspect  that  it  is  false,  and  an  investigation 
would  be  necessary  for  him  to  discover  the 
truth,  the  statement  may  be  relied  on.  And 
if  in  such  a  case  plaintift  has  been  defraud- 
ed through  acting  in  reliance  on  defendant's 
false  statements,  defendant  will  not  be  heard 
to  say  that  he  is  a  person  unworthy  of  be- 
lief and  that  plaintiff  ought  not  to  have 
trusted  him,  or  that  i^alntiff  was  negligent 
and  was  cheated  through  his  own  credulity." 
20  Oyc.  83,  34.  It  is  said  in  Foley  v.  Holtry, 
43  Neb.  133,  61  N.  W.  120,  that  **a  person 
is  justifled  in  relying  on  a  representation 
made  to  him  where  it  is  a  positive  state- 
ment of  fact,  and  where  an  investigation 
would  be  required  to  discover  the  truth." 
The  statement  in  our  case  was  that  Kittreli 
had  only  three  machines  when  the  agent 
knew  that  he  had  106,  and  further  that  he 
would  no  longer  handle  their  machines, 
when  he  held  the  unrevoked  agency  for 
Granville  county.  We  find  this  in  CottriU  v. 
Krum,  100  Mo.  399,  13  S.  W.  753,  18  Am.  St 
Rep.  549:  **It  is  no  excuse  for,  nor  does  it 
lie  in  the  mouth  of,  the  defendant  to  aver 
that  plaintiff  might  have  discovered  the 
wrong  and  prevented  its  accomplishment  had 
he  exercised  watchfulness,  because  this  Is 
but  equivalent  to  saying:  *You  trusted  me. 
Therefore  I  had  the  right  to  betray  you.' 
The  same  idea  Is  expressed  in  another  opin- 
ion thus:  'We  doubt  if  it  Is  equity  to  allow 
a  sharper  to  insist  on  the  fulfillment  of  his 
bargain,  on  the  ground  that  his  victim  was 
so  destitute  of  sagacity  as  to  make  no  fur- 
ther inquiries' "—citing  Pomeroy  v.  Benton, 
57  Mo.  531;  Wannell  v.  Kem,  57  Mo.  47a 


No  man  can  complain  that  another  has  re- 
lied too  implicitly  on  the  truth  of  what  he 
himself  stated  (Kerr  on  Fraud,  p.  81),  for  it 
is  not  Just  that  a  man  who  has  Intentionalf- 
ly  deceived  another  should  be  permitted  to 
say  to  him,  ''You  ought  not  to  have  trusted 
me,  and  you  were  yourself  guilty  of  negli- 
gence," when  he  had  special  knowledge  of 
the  facts  of  which  he  knew  the  other  to  be 
ignorant  Blgelow  on  Fraud,  p.  523  et  seq. 
*'We  are  not  inclined  to  encourage  falsehood 
and  dishonesty  by  protecting  one  who  is 
guilty  of  such  fraud  on  the  ground  that  his 
victim  had  faith  tn  his  word,  and  for  that 
reason  did  not  pursue  inquiries  that  would 
have  disclosed  the  falsehood."  Hale  v.  PhU- 
brick,  42  Iowa,  81.  •*The  very  representa- 
tions relied  upon  may  have  caused  the  party 
to  desist  from  inquiry,  and  neglect  his  means 
of  information;  and  it  does  not  rest  with 
him  who  made  them  to  say  that  their  falsity 
might  have  been  ascertained,  and  it  was 
wrong  to  credit  them.  To  this  principle 
many  authorities  might  be  dted."  Graham 
V.  Thompson,  55  Ark.  299,  18  S.  W.  58,  29 
Am.  St  Rep.  40.  *'A  person  cannot  procure 
a  contract  in  his  favor  by  fraud,  and  then 
bar  a  defense  to  a  suit  on  it  on  the  ground 
that  had  not  the  other  party  been  so  igno- 
rant or  negligent  he  could  not  have  succeed- 
ed In  deceiving  him."  Warder  v.  Whitish, 
77  Wis.  430,  46  N.  W.  540.  "However  neg- 
ligent the  party  may  have  been  to  whom  the 
Incorrect  statement  has  been  made,  yet  that 
is  a  matter  affording  no  ground  of  defense 
to  the  other.  No  man  can  complain  that  an- 
other lias  too  implicitly  relied  on  the  truth 
of  things  he  Has  himself  stated."  Reynell 
V.  Sprye,  1  De  Gex,  M.  &  G.  549.  These 
cases  are  approved  in  Strand  v.  Griffith,  97 
F^.  854,  38  a  G.  A.  444,  which  is  a  very 
instructive  one.  But  a  case  very  much  In 
point  is  Eaton  v.  Winnie,  20  Mich.  156,  4 
Am.  Bep.  377,  and  there  it  is  said:  'Where 
one  assumes  to  have  knowledge  of  a  sub- 
ject of  which  another  may  be  ignorant,. and 
knowingly  makes  false  statements  regarding 
it,  upon  which  the  other  relies  to  his  injury, 
the  party  who  makes  such  statements  will 
not  be  heard  to  say  that  the  person  who 
took  his  word  and  relied  upon  it  was  guilty 
of  such  negligence  as  to  be  precluded  from 
recovering  compensation  for  injuries  which 
were  Infiicted  on  him  under  cover  of  the 
falsehood." 

But  the  law  is  settled  In  this  state  by  Grif- 
fin V.  Lumber  Co.,  140  N.  a  514,  53  S.  E. 
307,  6  L.  R.  A.  (N.  S.)  463,  where  it  is  held, 
approving  what  is  said  in  Pollock  on  Torts, 
293:  '*It  seems  plausible  at  first  sight  to  con- 
tend that  a  man  who  does  not  use  obvious 
means  of  verifying  the  representations  made 
to  him  does  not  deserve  to  be  compensated 
for  any  loss  he  may  incur  by  relying  on  them 
without  inquiry.  But  the  ground  of  this 
kind  of  redress  is  not  the  merit  of  the  plain- 
tiff, but  the^ demerit  of  the  defendant;   and 
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It  is  now  settled  law  that  one  who  chooses 
to  make  positive  assertions  without  warrant 
shall  not  excuse  himself  by  saying  that  the 
other  party  need  not  have  relied  on  them. 
He  must  show  that  his  representation  was 
not  in  fact  relied  upon.  •  •  ♦  In  short, 
nothing  will  excuse  a  culpable  misrepresenta- 
tion  short  of  proof  that  it  was  not  relied  on, 
either  because  the  other  party  knew  the 
truth,  or  because  he  relied  wholly  on  his 
own  investigation  or  because  the  alleged  facts 
did  not  influence  his  action  at  all.  And  the 
burden  of  proof  is  on  the  person  who  has 
been  proved  guilty  of  material  misrepresenta- 
tion," And  in  Hill  v.  Brewer.  76  N.  0.  124, 
Justice  Bynum  said  that  "the  maxim  of 
caveat  emptor  does  not  apply  in  cases  where 
there  is  actual  fraud."  The  agent,  told  de- 
fendant, it  is  true,  that  Kittrell  had  been 
selling  plaintiffs'  machines,  but  the  fraud 
consisted  in  the  further  statement  that  he 
had  ceased  doing  so.  It  does  not  lie  in  the 
mouth  of  the  plaintiffs,  nor  is  it  becoming  or 
seemly  in  them,  to  say  that  defendant 
should  have  immediately  suspected  their  agent 
of  being  a  dishonest  man  and  made  Inquiry 
to  verify  his  statement  before  signing  the 
contract,  even  if  there  had  been  time  and  op- 
portunity to  do  so. 

[7]  Whether  Bullock  &  Ck>.,  exercised  due 
diligence,  if  required  to  Investigate  under 
the  circumstances  of  this  case,  was  a  ques- 
tion for  the  Jury.  20  Cyc.  pp.  50,  5L  The 
principle  relied  on  by  the  plaintiff  that  if  the 
means  of  knowledge  be  at  hand  and  equally 
available  to  both  parties,  and  there  be  no 
fiduciary  relation  and  no  warranty  of  the 
truth  of  the  statement,  the  party  complaining 
must  show  that  he  has  made  due  inquiry, 
is  subject  to  much  qualification,  as  will  be 
seen  by  reference  to  20  Cyc.  pp.  32,  33,  and 
does  not  apply  where  there  is  actual  inten- 
tional fraud  or  misleading  statements,  which 
are  calculated  to  prevent  or  stifle  inquiry 
and  made  under  such  circumstances,  as  those 
in  this  case,  where  they  were  of  a  nature  to 
allay  suspicion.  The  authorities  cited  by 
the  plaintiff  were  based  upon  a  state  of  facts 
entirely  different  from  those  in  this  case,  and 
such  are  the  cases  of  Slaughter  v.  Gerson, 
13  Wall.  379,  20  L.  Ed.  627,  and  Champion 
V.  Woods,  79  Cal.  17,  21  Pac.  534,  12  Am. 
St  Rep.  126.  There  was  nothing  in  this 
transaction  to  put  a  man  of  ordinary  pru- 
dence upon  inquiry.  Bullock  knew  that  the 
agent  was  cognizant  of  the  facts,  and  relied 
upon  his  positive  and  unequivocal  statements. 
There  was  absolutely  nothing  to  arouse  his 
suspicion  or  to  induce  him  to  believe  that 
he  was  not  an  honest  man  and  would  not 
teU  the  truth. 

[8]  It  is  further  said  that  the  defendant 
should  have  acted  promptly  in  discovering 
the  fraud  and  repudiating  the  contract  He 
did  so,  as  we  think  the  evidence  conclusively 
shows.  It  must  be  remembered  that  the  con- 
tract, upon  which  this  action  was  brought 
was  signed  by  defendant  at  the  very  time 


of  the  false  representations.  So  there  was 
no  opportunity  then  to  Investigate,  if  it  was 
required  by  the  law,  which  we  have  shown 
is  not  the  case.  The  machines  were  received 
on  October  22d,  and  defendant  could  not 
have  ascertained  the  truth  until,  by  selling 
them,  be  came  into  actual  competition  with 
Kittrell,  and,  regardless  of  this  fact  ^  com- 
plained to  plaintiff  of  the  fraud  on  Novem- 
ber 11th,  jast  18  days  after  he  could  possibly 
have  sold  any  of  the  machines.  No  court 
we  think,  has  ever  imputed  laches  under  such 
circumstances,  certainly  not  as  matter  of 
law.  On  the  contrary,  defendants  acted  with 
unusual  promptness,  and  offered  to  return 
the  goods.  But  the  question  whether  they 
acted  as  an  ordinarily  prudent  man  would 
have  done  was  to  be  decided  by  the  Jury,  as 
we  have  seen.  There  is  no  evidence  as  to 
how  many  machines  they  had  sold  before 
they  notified  plaintiffs  of  the  fraud,  but  they 
could  have  been  selling,  if  they  sold  at  all, 
only  a  few  days.  As  they  offered  to  return 
all  the  machines,  it  would  seem  that  they 
had  not  sold  any  of  them  and  had  merely 
made  preparations  to  sell.  But,  we  repeat 
all  this  was  for  the  Jury.  When  the  plain- 
tiffs were  notified  of  the  facts,  they  repeated 
the  imposition  and  the  fraud  by  stating  that 
they  had  made  no  shipments  to  Kittrell  since 
their  agent's  false  representations  were  made, 
which,  perhaps,  was  literally  or  nominally 
true ;  but  it  was  an  evasion  of  the  truth,  as 
they  had  a  few  days  before  sold  100  machines 
to  him,  which,  of  course,  would  make  him 
a  competitor  of  defendants,  and,  besides,  had 
given  him  the  agency  for  Granville  county. 
They  thought  that  their  agent's  representa- 
tions were  of  a  very  serious  character,  as 
they  said  so,  and  promised  '*to  place  the 
same  before  him"  at  once. 

[9]  After  learning  of  the  fraud,  they  seek 
to  entrench  themselves  behind  the  clause  in 
the  contract  exempting  them  from  liability 
for  any  representations  of  their  agents,  at 
variance  with  the  contract  which,  of  course, 
does  not  protect  them,  for,  if  the  contract 
is  void  by  reason  of  the  fraud,  this  clause 
falls  with  it  Machine  Go.  v.  Feezer,  152 
N.  0.  516,  67  S.  E.  1004;  Garrison  v.  Ma- 
chine Co.,  159  N.  C. ,  74  S.  B.  821.     We 

said,  in  Garrison  v.  Machine  Co.,  at  last 
term,  that  the  clause  of  the  contract  exclud- 
ing parol  evidence  of  declarations  made  by 
the  agent  of  defendant  in  that  case  did  not 
apply,  nor  did  the  rule  of  law  forbidding  the 
terms  of  a  written  contract  to  be  contradict- 
ed or  varied  by  oral  proof.  "This  is  not  an 
action  for  the  breach  of  a  written  contract; 
but  the  theory  upon  which  it  rests  is  that 
the  instrument  was  never  delivered,  and  this 
is  the  principal  question  in  the  case.  If  the 
contract  had  been  executed,  or  the  writing 
delivered  to  the  agents,  with  the  understand- 
ing that  it  should  presehtiy  take  effect  the 
plaintiff  could  not  by  parol  evidence  contra- 
dict or  vary  its  terms;  the  execution  and 
validity  of  the  contract  ilot  being  questioned. 
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Moffitt  y.  Maness,  102  N.  C.  457  [9  S.  B.  3d91. 
But  this  is  not  wbat  was  proposed  to  be 
done;  but,  on  the  contrary,  the  purpose  was 
to  show  that  the  contract  never  had  any  ex- 
istence in  fact.  The  case  is  governed  In  all 
Its  features  by  Pratt  v.  Chaffin,  136  N.  G. 
350  [48  S.  E.  768],  and  Bowser  v.  Tarry,  156 
N.  C.  35  [72  S.  E.  74]."  The  clause  of  ex- 
emption is  only  operative  when  the  contract 
is  a  valid  one.  Machine  Co.  v.  McClamrock, 
152  N.  0.  405,  67  S.  E.  991;  Medicine  Go. 
V.  Mizell,  148  N.  0.  384,  62  S.  B.  511 ;  Uni- 
type  Co.  V.  Aschraf t,  155  N.  G.  63,  71  S.  B.  61. 
[10]  This  transaction  was  not  mere  deal- 
er's talk,  or  the  puffing  of  his  wares;  nor 
were  the  representations  promissory.  The 
agent  stated  facts  as  subsisting,  viz.,  that 
defendant  would  not  come  into  competition 
with  Kittrell,  who  had  only  three  machines. 
If  the  evidence  is  to  be  credited,  this  was 
false  and  was  intended  to  deceive  in  order 
to  secure  the  contract  But  even  promissory 
representations  may  be  false  and  fraudulent, 
and,  if  so,  they  Invalidate  the  contract,  and 
as  much  so  as  if  they  had  been  simply  and 
technically  representations  of  existing  facts. 
"As  a  general  rule,  false  representations  upon 
which  fraud  may  be  predicated  must  be  of 
existing  facts,  or  facts  which  previously  ex- 
isted, and  cannot  consist  of  mere  promises 
or  conjectures  as  to  future  acts  or  events,  al- 
though such  promises  are  subsequently  bro- 
ken, unless  the  promise  Includes  a  misrepre- 
sentatiou  of  existing  facts,  or  the  statement 
is  as  to  some  matter  peculiarly  within  the 
speaker's  knowledge,  and  he  makes  the  state- 
ment as  a  fact"  20  Cyc.  p.  20.  Again:  *'As 
a  general  rule,  if  a  vendor  of  property,  in 
order  to  induce  a  sale,  makes  positive  asser- 
tions as  to  any  material  fact  which  is  pe- 
culiarly within  his  own  knowledge,  and  of 
which  the  purchaser  is  ignorant,  they  may 
be  relied  on  by  the  purchaser  without  far- 
ther investigation;  and,  if  the  statements  are 
false  and  fraudulent  and  cause  damage  to 
the  purchaser,  he  may  hold  the  vendor  liable 
in  damages.  Nor  need  the  fact  be  one  exclu- 
sively within  the  vendor's  knowledge.  Upon 
this  principle  positive  misrepresentations  by 
a  vendor  of  territorial  rights  under  patents, 
as  to  the  merits  and  value  of  the  patents  and 
of  the  rights  to  be  sold,  are  held  not  to  fall 
within  the  rule  of  caveat  emptor."  20  Cyc. 
pp.  55,  56,  and  note  43.  This  sounds  very 
much  like  the  words  uttered  by  the  agent 
and  set  out  in  this  case,  and  has  the  true 
ring  of  a  very  just  and  pre-eminently  honest 
principle  of  morals,  and  of  law,  which  should 
be  founded  on  morality.  And  again:  "Al- 
though the  purchaser  may  have  available 
means  of  ascertaining  the  truth,  yet  if  the 
vendor  by  any  misrepresentation  or  by  any 
tridL  or  artifice  induces  him  to  forbear  in- 
quiry or  investigation  which  he  would  oth- 
erwise make,  and  thus  to  rely  solely  on 
the  vendor's  false  statement,  the  rule  of 
caveat  emptor  does  not  apply,  and  the  pur- 
chaser  may   hold  the  vendor   liable.     And 


since  such  practices  are  obviously  calculated 
only  to  mislead  the  purchaser  by  producing 
an  erroneous  impression  on  his  mind  and  thus 
lulling  him  into  a  false  security,  they  may  of 
themselves  well  be  deemed  to  amount  to  ac- 
tionable fraud  where  they  succeed  in  produc- 
ing the  desired  result"  20  Cyc.  61,  62.  This 
also  seems  to  bear  a  very  close  likeness  to 
the  facts  of  our  case,  and  to  have  adjusted 
a  fair  and  wholesome  legal  principle  to  them. 

[11]  if  the  contract  was  induced  by  fraud, 
defendants  had  the  right  to  rescind  it  and 
return  the  goods,  which  they  did.  Food  Co. 
V.  Elliott,  151  N.  a  393,  66  S.  B.  451,  31 
Ia  R.  A.  CN.  S.)  910;  Machine  Co.  v.  Feezer, 
152  N.  C.  516, 67  S.  E.  1004 ;  Fields  v.  Brown, 
76  S.  B.  8,  at  this  term. 

The  case  of  Unitype  v.  Aschraft,  supra, 
discusses  several  of  the  questions  involved 
in  this  ease,  and  is  an  authority  in  support 
of  our  conclusion. 

The  result  is  that  the  issues  in  the  case 
should  be  submitted  to  the  Jury,  with  proper 
instructions  upon  the  law,  and  It  was  error 
not  to  have  done  so  and  to  have  entered  a 
verdict  and  judgment  for  the  plaintiff.  The 
case  has  been  considered  by  us  upon  the 
assumption  that  the  jury  would  have  be- 
lieved the  witnesses  Bullock  and  Kittrell. 
It  may  be  that  the  plaintiff  could  have  over- 
come their  testimony,  if  the  case  had  been 
referred  to  a  Jury.  There  must  be  another 
trial  of  the  case,  because  of  the  error  in  the 
ruling  of  the  court,  as  indicated  above. 

New  trial. 

BROWN,  J.  (dissenting).  The  defendant 
admits  the  contract  sued  upon  and  the  amount 
of  the  indebtedness,  but  alleges  that  the  ex- 
ecution of  the  contract  was  procured  by  the 
fraudulent  and  false  representations  of  the 
plaintiffs  agent  Massey.  His  honor  held 
that  there  was  no  sufficient  evidence  to  sup- 
port the  defendant's  plea.  In  this  ruling  I 
concur,  as  I  am  of  opinion  that  the  evidence 
of  fraud  is  entirely  too  shadowy. 

The  defendant  Bullock  testified  that  the 
agent  Massey  said  that  there  was  a  large 
territory  in  this  and  the  adjoining  counties 
that  machines  could  be  handled  in;  that  he 
asked  Massey  if  Kittrell  of  Oxford  had  not 
been  handling  these  machines.  Massey  said 
that  Kittrell  had  been  handling  them,  but 
he  was  not  going  to  handle  them  any  lon- 
ger; and  that  he  did  not  intend  to  sell  any 
more  machines  to  Kittrell ;  that  Kittrell  had 
only  two  or  three  machines  on  hand.  The 
witness  testified  that,  in  consequence  of  this 
conversation,  he  signed  the  order  for  the 
machines,  and  they  were  shipped  to  him 
from  Cleveland ;  that  he  put  his  men  to  sell- 
ing them,  and,  finding  out  that  E[ittrell  was 
selling  the  same  machine,  he  stopped  his 
men  and  notified  the  plaintiff  that  the  ma- 
chines were  subject  to  their  order. 

The  only  real  misstatement  that  I  can  see 
is  in  reference  to  the  number  of  machines 
Kittrell  had  on  hand.    Massey  stated  he  had 
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2  or  3.  It  tamed  ont  afterwaids  that  Kit- 
trell  had  on  hand  50  or  60.  There  is  noth- 
ing  to  show  that  Massey  made  an  inten- 
tional false  statement  The  agency  of  EZlt- 
trell  was  not  continued  as  the  correspondence 
shows,  and  the  fact  that  EZittrell  had  more 
machines  than  had  been  stated  by  plaintiff 
was  scarcely  a  determining  factor  in  the  de- 
fendant's decision.  In  so  large  a  territory 
50  additional  machines  would  make  but  lit^ 
tie  difference. 

It  is  in  eridence  that  Creed  moor,  where 
the  plaintiff  did  business,  is  only  18  miles 
from  Oxford,  where  Kittrell  was  established, 
and  that  the  two  places  were  connected  by 
daily  mail,  telephone,  and  telegraph. 

I  am  of  opinion  that  the  representations 
relied  upon  to  establish  fraud  do  not  come 
up  to  the  general  definition  of  a  misrepre- 
sentation of  a  subsisting  fact  Hill  y.  Get- 
tys,  135  N.  O.  375,  47  S.  BL  449.  They  ap- 
pear to  me  to  be  ''promissory  representa- 
tions," looking  to  the  future,  and  to  be  en- 
tirely void  of  any  fraudulent  purpose. 

The  circumstances  surrounding  the  i>ar- 
ties  were  such  that  the  defendant  had  every 
opportunity  to  make  inquiry  at  any  moment 
of  Kittrell  as  to  his  future  intentions  in  re- 
gard to  handling  the  machines,  as  well  as 
to  the  number  which  he  had  on  hand. 

It  is  a  general  principle  that  If  the  means 
of  knowledge  be  at  hand  and  equally  avail- 
able to  both  parties,  and  the  subject-matter 
be  open  to  inquiry  of  both  alike,  and  there 
be  no  fiduciary  relation  and  no  warranty  of 
the  faQts,  the  party  complaining  must  show 
that  he  has  availed  himself  of  the  existing 
means  of  information  at  the  time  of  the 
transaction.  Greenleaf  v.  Gerald,  94  Me.  91, 
46  Aa  799,  50  L.  R.  A.  542,  80  Am.  St  Rep. 
377.  If  the  circumstances  attending  the 
transaction  are  such  as  would  put  a  rea- 
sonable person  on  inquiry,  the  law  will  not 
presume  deceit  Champion  v.  Woods,  79  Cal. 
17,  21  Pac.  534,  12  Am.  St  Rep.  126.  As 
is  said  by  Mr.  Justice  Field  in  Slaughter  v. 
Gerson,  13  Wall.  379,  20  L.  Ed.  627 :  "Where 
the  means  of  knowledge  are  at  hand  and 
equally  available  to  both  parties,  if  the  pur- 
chaser does  not  avail  himself  of  these  means, 
he  will  not  be  heard  to  say  that  he  has 
been  deceived  by  the  vendor's  misrepresenta- 
tions. If,  having  eyes,  he  will  not  see  mat- 
ters directly  before  them  where  no  conceal- 
ment is  made  or  attempted,  he  will  not  be 
entitled  to  favorable  consideration  when  he 
complains  that  he  has  suffered  from  his  own 
voluntary  blindness,  and  been  misled  by 
overconfidence  in  the  statements  of  another. 
The  reason  for  this  doctrine  is  based  upon 
the  ground  that  public  policy  requires  peo- 
ple to  exercise  at  least  ordinary  prudence  in 
their  business  dealings  instead  of  calling  on 
the  courts  to  relieve  them  from  the  conse- 
quences of  their  inattention  and  negligence." 

To  rescind  the  contract  for  fraud  in  pro- 


curing It,  this  court  has  said  that  the  in- 
jured party  must  act  promptly  and  within 
reasonable  time  after  he  should  have  dis- 
covered the  fraud  by  due  diligence,  and  he 
is  not  allowed  to  rescind  In  part  and  affirm 
in  part  May  y.  Loomia,  140  N.  a  352,  52 
S.  E.  72a 

The  vendee  is  not  permitted  to  be  culpably 
negligent  in  cases  where  he  ought  to  have 
Informed  himself  of  the  facts,  and  to  fall 
back  upon  an  alleged  reliance  upon  the  ven- 
dor's representations.  Ramsey  y.  Wallace, 
100  N.  a  82,  6  S.  m  638;  14  A.  &  B.  Bnc 
Law,  117. 

In  addition  to  the  fiict  that  the  r^resoi- 
tatlons  in  this  case  are  largely  of  a  prom- 
issory character  (Cash  Register  y.  Townsend, 
137  N.  C.  655,  50  S.  B.  306,  70  L.  R.  A.  349), 
it  appears  to  be  undisputed  that  the  defend- 
ant had  every  opportunity  to  make  inquiry 
of  Kittrell,  and  that  he  delayed  a  most  un- 
reasonable time.  He  signed  the  order,  sent 
it  to  Cleveland,  Ohio,  received  the  machines 
after  they  were  shipped  to  him,  put  his  men 
on  the  road  to  sell  them,  and  sold  a  num- 
ber of  them  without  making  any  inquiry 
whatever  of  Kittrell. 

As  he  had  every  opportunity  to  Infbrm 
himself  in  advance,  without  any  sort  of  in- 
convenience or  delay,  it  was  the  defendant's 
negligence  that  he  failed  to  do  so. 

ALLEN,  J.,  concurs  in  this  opinion. 


aeo  N.  a  Stt) 

CORPORATION  COMMISSION  v,  OXFORD 
SEMINARY  CONST.  CO. 

(Supreme  Court  of  North  Carolina*    Dea  11. 

1912.) 

1.  Taxation  (|  196*)— Exemptions— Consti- 
tutional Provisions. 

Under  Const,  art  5,  |  5,  providing  that  the 
General  Assembly  may  exempt  from  taxation 
property  held  for  educational  purposes,  the  use 
to  which  the  property  is  devoted  and  not  the  ti- 
tle or  other  tenure  by  which  it  is  held  is  con- 
trolling, and  hence  Pub.  Laws  1911,  c  50,  §  71, 
Bubsecs.  1,  4,  exempting  all  property  used  exclu- 
sively for  educational  purposes,  does  not  con- 
stitute a  broader  and  more  comprehensive  ex- 
emption than  that  authorized  by  the  Constitu- 
tion. 

[Ed.   Note.— For   other  cases,   see   Taxation, 
Cent.  Dig.  S  314;    Dec  Dig.  {  196.*] 

2.  Taxation  (S  196*)— Exbicptions— Consti- 

TUTIONAIi  PbOVISIONS. 

Const,  art  5,  {  5,  providing  that  the  Gen- 
eral Assembly  may  exempt  from  taxation  prop- 
erty held  for  educational  purposes,  being  per- 
missive in  its  nature,  the  Legislature  may  es- 
tablish the  exemption  to  the  full  constitutional 
limit,  or  provide  for  a  lesser  exemption. 

[Ed.   Note.— For   other  cases,   see  Taxation, 
Cent  Dig.  |  314 ;  Dec  Dig.  {  19«.») 

3.  Taxation  (|  242*)— Bxemptions— <!oNsn- 

TUTIONAL  PKOVIBIONS. 

Where  property  of  an  incorporated  com- 
pany comes  within  the  provisions  of  Pub.  Laws 
1911,  c  60,  §  71,  subsec.  4,  providing  that  the 
buildings  with  the  land  they  actually  occupy 
wholly  devoted  to  educational  purposes  belong- 
ing to  and  actually  and  exclusively   occupied 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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and  used  by  churches,  public  libraries,  iticor^ 
porated  colleges,  etc.,  or  other  corporate  insti- 
tutions of  learning,  together  with  such  addi- 
tional adjacent  land  as  may  be  reasonably  nec- 
essary for  the  convenient  uses  of  such  buildings, 
and  also  the  buildings  used  as  residences  by 
officers  and  instructors,  shall  be  exempt  from 
taxation,  there  is  nothing  in  that  section  or  in 
Const  art  5,  |  5,  authorizing  the  exemption  of 
property  held  for  ^ucational  purposes  which 
distinguishes  between  public  and  private  schools 
or  between  institutions  conducted  in  part  for 
the  personal  profit  of  the  owner  and  proprietor 
and  those  which  are  run  on  a  salary  basis ;  the 
profits  being  used  in  the  extension  of  the  work. 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  if  894-403 ;   Dec  Dig.  S  242.*] 

4.  CONSTITUXIOHAL  LAW  (|  20*)  —  CONSTBUO- 
TION  BT  LEQISLATXVX  AND  EZEOUTIYX  DS- 
PABTMXNTS. 

Where  the  legislative  and  executive  depart- 
ments of  tiie  government  for  over  50  years  nave 
construed  Const  art  5,  |  5,  authorizing  the 
exemption  from  taxation  of  property  held  for 
educational  purposes  as  authorising  such  exemp- 
tion, although  Ae  school  is  a  private  undertak- 
ing and  conducted  in  part  for  the  profit  of  its 
proprietor,  their  construction  thereof  should  be 
given  great  weight  in  determining  the  proper 
construction  of  the  section,  although  not  con- 
dufdve. 

[Ed.  Note. — ^For  other  cases,  see  Constitu- 
tional Law»  Cent  Dig.  H  14,  15 ;  Dec  Dig.  | 
20.*] 

5.  Taxation  (|  242*)--E:(SMFnoNS— Schools. 

Proper^  rented  by  the  owner  to  another 
for  school  purposes  is  not  ordinarily  exempt 
from  taxation. 

[E^.  Note. — For  other  cases,  see  Taxation* 
Cent  Dig.  |§  394r403 ;   Dec  Dig.  §  242.*] 

6.  T^oultion  (1 242*)— ExEMPnoNS— ScHoOLfl. 

H.  whose  predecessors  and  himself  had  for 
over  50  years  conducted  a  school,  finding  it  nec- 
essary to  renew  and  enlarge  the  school  build- 
ings, formed  a  corporation  with  543  shares  of 
stock,  of  which  he  took  264  shares,  the  rest 
being  taken  by  friends  and  fellow  citizens  in 
small  amounts  in  recognition  of  the  benefit  to 
the  community  from  the  schooL  The  corpora- 
tion took  the  title  to  the  school  property,  con- 
structed, altered,  and  enlarged  buildings  there- 
on, and  rented  It  to  H.  for  a  nominal  rental 
used  to  create  a  sinking  fund  to  discharge  the 
amount  of  a  loan  obtained  in  order  to  complete 
the  buildings.  Heldf  that  the  property  was  ex- 
empt under  Pub.  Laws  1011,  c.  50,  {  71,  ex- 
empting property  used  exclusively  for  educa- 
tional purposes,  since,  under  the  circumstances, 
the  property  should  be  considered  as  owned, 
controlled,  and  managed  by  the  same  party. 

[Ed.  Notew— For  other  cases,  see  Taxation* 
Cent  Dig.  {{  394r-403;  Dec  Dig.  |  242.*] 

Appeal  from  Superior  Court,  Granville 
County;   Carter,  Judge. 

Proceedings  before  the  Corporation  Com- 
mission to  assess  for  taxation  property  of  the 
Oxford  Seminary  Construction  Company. 
From  a  Judgment  of  the  superior  court  af- 
firming the  ruling  of  the  Commission,  the  de- 
fendant appeals.    Reversed. 

On  the  hearing  It  was  made  to  appear  that 
the  Oxford  Seminary  Construction  Company, 
Incorporated  "for  the  purpose  of  constructing, 
altering,  enlarging,  etc,  buildings  and  dwell- 
ing houses,  etc.,  to  be  used  for  school  purpos- 
es, etc,  had  rebuilt  the  buildings  of  Oxford 
College,"  a  seminary  of  learning  conducted 


and  controlled  by  F.  P.  Hobgood,  who  owns 
204  of  the  543  shares  of  the  capital  stodc  of 
the  company;  that  building  of  this  Oxford 
College  is  the  only  thing  done  thus  far  by 
the  company,  in  the  exercise  of  its  chartered 
rights;  that  all  of  the  company's  assets  con- 
sist of  this  lot  of  lands  and  buildings,  situ- 
ate In  the  town  of  Oxford;  that  the  real  es- 
tate in  question  and  the  buildings  therepn 
are  'hised  exclusively  for  school  purposes, 
and  have  been  so  used  for  many  years  past" 
Stating  fiicts  more  in  detail,  the  affidavit  of 
said  F.  P.  Hobgood  was  filed  in  terms  as  fol- 
lows: **That  he  is  the  president  of  Oxford  Sem- 
inary Construction  Company,  a  corporation 
duly  created  by  and  under  the  laws  of  the 
state  of  North  Carolina,  with  its  principal  of- 
fice in  the  town  of  Oxford,  said-  state  and 
Cbunty;  that  said  Oxford  Seminary  Construc- 
tion Company  is  the  owner  of  the  buildings 
and  grounds  now  nsed  and  occupied  by  the 
Oxford  College,  and  wholly  and  exclusively 
devoted  to  school  purposes,  and  the  total 
ndmber  of  shares  of  the  capital  stock  Issued 
and  now  outstanding  of  said  corporation  is 
543,  of  the  par  value  of  $25  per  share,  mak- 
ing a  total  of  the  capital  stock  of  said  corpo- 
ration issued  and  outstanding  of  $13,575 ;  that 
for  the  purpose  of  completing  buildings  to 
be  used  for  and  exclusively  devoted  to  school 
purposes  it  became  necessary  for  the  said 
corporation  to  borrow  the  sum  of  $10,000, 
which  was  secured  by  a  deed  in  trust  upon 
the  property  of  the  said  corporation;  tlifit 
of  the  said  $10,000  thus  borrowed  $1,000  has 
been  repaid,  leaving  a  balance  due  by  said 
corporation  on  said  loan  of  $9,000;  that  the 
said  corporation  leases  the  said  grounds  and 
buildings  to  this  affiant  for  school  purposes; 
that  said  ground  and  buildings  are  exclusive- 
ly used  for  and  devoted  to  school  purposes; 
that  this  affiant  pays  as  rental  for  said  school 
property  the  Interest  on  the  money  borrowed 
by  said  corporation,  pays  the  Insurance  pre- 
miums on  the  buildings  situate  thereon,  keeps 
said  buildings  and  grounds  in  good  repair, 
and  pays  into  the  treasury  of  said  corpora* 
tion  the  sum  of  $250  per  annum  for  the  pur- 
pose of  creating  a  sinking  fund  with  which 
to  discharge  the  principal  of  the  money  bor- 
rowed as  aforesaid;  that  said  lot  of  land  and 
the  buildings  thereon  have  been  used  ex> 
cluslvely  for  school  purposes  for  more  than 
50  years;  and  that  during  all  these  years 
neither  the  state  nor  the  county  nor  the  town 
of  Oxford  has  ever  demanded  the  payment 
of  any  taxes  on  said  school  property."  On 
these,  the  facts  chiefly  relevant  to  the  in- 
quiry, the  Corporation  Commission  held  the 
propeJrty  liable  for  taxation,  basing  its  ruling 
principally  on  the  ground  that  the  term  "held 
for  educational  purposes"  in  the  constitution- 
al provision  did  not  sanction  or  permit  the 
exempting  of  school  property  used  for  th« 
private  and  personal  profit  of  the  proprletoi 
and  head  of  a  school,  and  that  neither  thn 
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Constitution  nor  the  statute  made  or  intend- 
ed to  make  any  exemption  in  such  case. 

Quoting  from  the  learned  opinion  of  Hon. 
E.  Lk  Travis,  who  spoke  for  the  Commission: 
*'It  wUl  be  noted  that  the  language  of  the 
Constitution  is  somewhat  different  from  that 
of  the  statute;  that  the  Constitution  author- 
izes the  General  Assembly  to  exempt  only 
'property  held  for  educational  purposes,'  hut 
the  statute  declares  as  exempt  'property  used 
exclusively  for  educational  purposes'  and 
buildings  and  lands  'wholly  devoted  to  edu- 
cational purposes,  exclusively  occupied  and 
used  by  a  school  or  college  for  such  purpose.' 
The  matter  was  argued  before  us  upon  the 
language  of  the  statute  only,  and  without  ref- 
erence to  the  Constitution,  but  it  is  clear  that 
the  statute  cannot  operate  to  exempt  any 
property  except  that  which  is  authorized  by 
the  Constitution  to  be  exempted.  It  therefore 
could  not,  if  it  attempted  to  do  so,  exempt 
any  property  except  such  as  is  'held  for  edu- 
cational purposes.'  We  think  that  the  words, 
'held  for  educational  purposes,'  included  only 
the  property  so  held,  in  respect  to  its  title 
and  beneficial  ownership,  that  the  property 
Itself,  and  all  its  profits  and  accretions,  are 
dedicated  to  educational  purposes,  in  such 
sense  that  neither  the  property,  nor  its  prof- 
its, could  be  diverted  by  the  holder,  either  in 
whole  or  in  part,  to  any  other  use  or  purpose, 
as  distinguished  from  property  which,  though 
used  for  educational  work,  is  held  for  a  pri- 
vate person,  or  corporation,  for  his  or  its  own 
benefit,  with  a  view  to  private  gain  or  profit, 
and  which  the  holder  may  at  will  put  to  any 
other  use  or  appropriate  to  his  or  its  private 
purposes.  *****  And  further:  "To  make 
a  valid  exemption,  the  property  must  come 
within  the  provision  of  both  the  Constitution 
and  the  statute.  To  be  within  the  former  it 
must  be  'held  for  educational  purposes.'  To 
come  within  the  latter,  if  general  property, 
it  must  be  'used  exclusively  for  educational 
purposes,'  and,  if  buildings  and  lands,  it  must 
be  'wholly  devoted  to  educational  purposes,' 
and  must  'belong  to  and  be  actually  and  ex- 
clusively occupied  and  used  by'  an  incorpo- 
rated college,  school,  etc.,  for  such  purpose. 
It  will  be  noted  that  the  buildings  and  lands, 
of  which  the  property  in  question  consisted, 
to  be  exempt  under  the  statute,  must  belong 
to  as  well  as  be  'exclusively  used'  by  the 
school  so  using  them.  We  might  dispose  of 
this  particular  matter  on  the  ground  that 
they  did  not  belong  to  the  school,  but  to  the 
Construction  Company.  We  find,  however, 
that  Mr.  Hobgood,  who  conducts  the  school, 
is  president  of  the  Construction  Company, 
and  is  the  owner  of  the  greater  part  of  the 
capital  stock  in  this  corporation,  so  that  the 
diversity  of  ownership  is  legal  rather  than 
actual.  W^  therefore  prefer  to  put  our  deci- 
sion of  the  matter,  which  is  important  as 
affecting  other  schools  in  the  state,  on 
the  broad  ground  that  the  property  is  not 
'wbnlly    devoted    to*    nor    'used   exclusively 


for  educational  purposes'  within  the  mean- 
ing of  the  Constitution  and  the  statute.  The 
property,  whether  considered  as  held  bj 
the  Construction  Company  or  by  Mr.  Hob- 
good,  Is  not  'held  for  educational  purposes.' 
It  is  held  by  the  Construction  Company  gen- 
erally for  its  own  benefit,  with  full  power  to 
use,  sell,  or  consume  the  same  and  its  profits, 
in  any  manner  and  at  any  time  it  sees  fit, 
and  to  put  the  same  to  any  use  or  purpose 
it  may  desire  for  its  own  profit  We  are  ol 
the  opinion  that  this  property  is  neither 
'wholly  devoted  to'  nor  'used  exclusively  for 
educational  purposes'  within  the  meaning  of 
the  statute.  •  *  * »  And  again:  *'The 
contention  of  the  company,  claiming  this  ex- 
emption, seems  to  be  rested  upon  the  view 
that  the  words  'used'  and  'purposes'  are  syn- 
onymous, and  have  In  this  statute  and  the 
Constitution  practically  the  same  meaning. 
These  two  words  have,  however,  different 
meaning  and  different  scope,  according  to  our 
view,  as  used  in  the  statute  and  Constitution. 
Williamette  University  v.  Knight,  35  Or.  83, 
56  Pac.  124;  University  v.  People,  99  U.  S. 
309,  25  L.  £]d.  387.  The  word  'used'  in  this 
connection  signifies  mere  employment,  but 
'purposes'  has  reference  to  and  comprehends 
the  ultimate  end  or  result  contemplated  by 
such  use  or  employment  The  exemption  de- 
pends not  upon  the  use,  but  rather  upon  the 
purpose  of  that  use.  If  one  of  the  purposes 
of  the  use  or  one  of  the  ends  In  view  is  pri- 
vate gain  or  profit,  then  the  purpose  neces- 
sarily cannot  be  'exclusively'  for  education. 
We  might  credit  the  able  educator  who  con- 
ducts this  school  with  the  high  motives  to 
which  he  is  doubtless  entitled,  and  concede 
that  his  purpose  in  using  this  property  sole- 
ly in  school  work  is  as  much  the  promotion 
of  education  as  the  earning  of  profit,  or  even 
more,  yet,  if  his  purpose  is  in  part  the  mak- 
ing of  a  profit,  such  purpose  is  not  'exdusive- 
ly*  for  education.** 

The  ruling  of  the  Commission  was  afl9rmed 
in  the  superior  court,  and  defendant  excepted 
and  appealed. 

F.  P.  Hobgood,  Jr.,  of  Greensboro,  and  B. 
S.  Royster,  of  Oxford,  for  appellant  The  At- 
torney General  and  T.  H.  Calvert,  of  Balelgh, 
for  appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  [1]  Article  5,  {  5,  of  our  state  Con- 
stitution, contains  provision,  among  other 
things,  that  the  General  Assembly  may  ex- 
empt from  taxatioQ  "property  held  for  ed- 
ucational, scientific,  literary,  charitable  or 
religious  purposes,"  and  our  Legislature  un- 
der said  article  on  matter  more  directly 
relevant  to  this  controversy  (Public  Laws 
1911,  c  60,  S  71)  raacts: 

"The  following  real  estate,  and  no  other, 
shall  be  exempt  from  taxation,  state  and 
local:  (1)  Real  estate  directly  or  indirectly 
owned  by  the  United  States  or  this  state, 
however  held,  and  real  estate  lawfully  own- 
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ed  and  held  by  counties,  cities,  towns  or 
s<*ool  districts,  used  wholly  and  exclusive- 
ly for  public  and  school  purposes,  and  all 
property  used  exclusively  for  educational 
purposes.    •    •    • »» 

Subsection  .4:  "(4)  Buildings,  with  the 
land  they  actually  occupy,  wholly  devoted 
to  educational  purposes,  belonging  to  and 
actually  and  exclusively  occupied  and  used 
by  churches,  public  libraries,  incorporated 
colleges,  academies  industrial  schools,  sem- 
inaries or  other  corporate  Institutions  of 
learning,  together  with  such  additional  ad- 
jacent  land  owned  by  said  churches,  libra- 
ries and  educational  institutions  as  may  be 
reasonably  necessary  for  the  conveniait  uses 
of  such  buildings,  respectively,  and  also  the 
buildings  thereon  used  as  residences  by  the 
officers  or  instructors  of  such  educational 
Instltutiona    •    •    •»• 

Subsection  7,  cL  8:  "(3)  The  furniture, 
furnishings^  "books  and  instruments  con- 
tained in  buildings  wholly  devoted  to  ed- 
ucational purposes,  belonging  to  and  actually 
and  exclusively  used  by  churches,  public 
libraries,  incorporated  colleges,  academies, 
industrial  schools,  seminaries  or  other  in- 
corporated institutions." 

In  the  section  of  the  Constitution  referred 
tQ  a  perusal  of  the  words  employed  gives 
clear  indication  that  it  is  the  use  to  which 
the  property  is  devoted  and  to  the  extent  of 
the  interest  so  dedicated  which  should  be 
regarded  as  controlling,  rather  thani  the 
title  or  other  tenure  by  which  It  may  be 
held;  and  while  the  language  of  the  Con- 
stitution is  very  general  in  its  terms,  per- 
mitting the  same  extent  of  legislative  def- 
inition (Ferrall  v.  Ferrall,  163  N.  C.  174- 
179,  69  S.  E.  60),  these  terms,  in  any  as- 
pect of  them,  are  sufficiently  broad  and  com- 
prehensive to  uphold  the  legislation  appli- 
cable to  the  question  presented. 

[2]  The  constitutional  provision  being  al- 
together permissive  in  its  nature  as  shown 
in  the  well-considered  case  of  Congregation, 
etc.,  V.  Commissioners,  115  N.  C.  489,  20  S. 
E.  626,  the  Legislature  may  establish  the 
exemption  to  the  full  constitutional  limit  or 
it  may  provide  for  a  lesser  one. 

[3]  And  from  this  case  and  a  further  pe- 
rusal of  the  present  statute  it  appears  that, 
in  order  to  obtain  the  benefit  of  the  exemp- 
tion which  is  established,  the  property  must 
l>e  devoted  exclusively  to  the  favored  pur- 
pose, and,  in  case  of  "incorporated  colleges, 
academies,  industrial  schools,  seminaries  or 
otheir  corporate  Institutions  of  leamingf 
the  real  estate  exemption  is  confined  to 
buildings  with  the  land  they  occupy,  with 
such  adjacent  land,  etc,  which  are  wholly 
devoted  to  educational  purposes  and  which 
belong  to  and  are  actually  and  exclusively 
occupied  by  these  institutions — and  to  the 
buildings  on  such  land  used  as  residences 
by  the  "officers  and  instructorsi  of  such 
educational  institutions."     Where  the  prop- 


erty of  one  of  these  incorporated  compa- 
nies, such  as  this,  otherwise  comes  within 
the  terms  of  the  exemption,  we  find  nothing 
in  the  Constitution  or  statute  which  dis- 
tinguishes l)etwe«i  public  and  private  under- 
takings, or  between  institutions  which  are 
In  part  conducted  for  the  personal  profit  of 
the  owner  and  proprietor  and  those  which 
are  run  on  a  salary  basis,  using  any  profits 
which  may  arise  in  the  extension  of  the 
work.  Certainly  in  the  statute  there  is  no 
such  distinction,  for  it  exempts  "property 
held  by  counties,  towns^  or  school  districts" 
used  wholly  and  exclusively  for  public  and 
school  purposes,  and  all  property  used  ex- 
clusively for  educational  purposes.  Both  in 
the  Constitution  and  statutes  it  Is  the  use  to 
which  the  property  is  devoted  which  Is  made 
determinative,  and  not  the  presence  or  ab- 
sence of  consequential  pecuniary  benefit  to 
the  owner  or  proprietor.  This  being  our  view 
as  to  the  meaning  of  the  Constitution  and 
statutes  applicable,  we  may  not  approve  the 
position  that  the  exemption  cannot  be  ex- 
tended to  cases  where  as  in  this  case,  an 
incorporated  college  has  for  one  of  its  ob- 
jects the  personal  profit  of  the  president  and 
owner.  The  history  of  this  commonwealth 
affords  full  and  ample  evidence  that  its 
government  has  always  had  the  education 
of  its  people  very  closely  at  heart  In  an- 
other article  of  our  Constitution  extended 

• 

provision  Is  made  for  this  beneficent  and 
enlightened  purpose^  beginning  with  the  no- 
table declaration  taken  from  the  act  to  es- 
tablish a  government  for  the  Northwestern 
Territory  (section  14,  art  III  [Rev.  St  p.  16 
(U.  S.  Comp.  St  1901  p..lx)]),  as  follows: 
"Religion,  morality  and  knowledge  being 
necessary  to  good  government  and  the  hap- 
piness of  mankind,  schools  and  the  means 
of  education  shall  be  forever  encouraged." 
This  same  purpose  appears  in  the  state  Con- 
stitution of  1776,  and  the  legislation  under 
both  of  these  instruments,  including  the  act 
now  before  us,  is  against  the  distinction 
which  is  now  attempted  to  be  made.  Speak- 
ing to  this  subject  on  a  different  occasion, 
our  Attorney  General  has  impressively  said: 
**Thls  declaration,  embodied  in  our  organic 
law,  was  a  registration  of  the  faith  of  our 
fathers  that  religion,  education  and  charity 
are  the  handmaidens  of  civilization  and 
worthy  of  peculiar  favor  at  the  hands  of 
the  state.  All  subsequent  legislation  must 
be  viewed  in  the  light  of  this  constitutional 
declaration." 

[4]  Again,  it  appears  that  for  50  years 
and  more  no  taxes  have  been  claimed  from 
this  school  by  the  sheriffs  and  tax  collectors 
of  the  state  and  'county.  And  this  interpre- 
tation of  the  law  by  both  the  legislative  and 
executive  departments  of  the  government 
unchallenged  for  this  period  of  time,  while 
not  conclusive,  is  deserving  of  great  weight 
on  the  construction  which  should  finally  pre- 
vail as  to  the  proper  meaning  of  the  oon- 
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stltutional  proTlsloii  on  the  subject  Gill  ▼. 
Ck>inmissioners,  76  S.  E.  203,  at  the  present 
term.  And  this  position,  assumed  and  acted 
on  by  these  officials,  finds  ample  support 
in  authorltatire  decisions  here  and  elsewhere 
construing  constitutional  and  statutory  pro- 
visions of  similar  import  United  Brethren 
y.  Commissioners,  115  N.  G.  489,  20  S.  E. 
626,  supra;  Stewart  v.  Davis,  7  N.  0.  244; 
Phillips  County  v.  Sister  Estelle,  42  Ark. 
536;  Jose  Cassiano,  Collector,  v.  Ursullne 
Academy,  64  Tex.  673;  State  and  Engle- 
wood  School  T.  Chamberlain,  Assessor,  55 
N.  J.  Law,  292,  26  AU.  913 ;  37  Gyc.  pp.  932, 
933;  12  A.  &  E.  (2d  Ed.)  pp.  324,  325.  In 
Munday  v.  Van  Hoose,  104  6a.  292,  30  S.  E. 
783,  an  authority  much  relied  upon  by  the 
appellee,  the  court  in  holding  that  property 
used  for  purposes  of  private  or  corporate 
profit  or  Income  was  not  exempt  from  tax- 
atlon,  seems  to  have  been  construing  a  sec- 
tion ot  their  Constitution  which  provided 
in  express  terms  that  the  exemption  should 
not  obtain  if  the  property  was  used  for  ••pur- 
poses of  private  or  corporate  profit  or  in- 
come (see  104  Ga.  298,  30  S.  E.  783).  but  no 
such  proviso  appears  in  our  Constitution  or 
statutes,  nor  in  our  view  is  any  such  con- 
struction permissible. 

[5]  We  are  not  inadvertent  to  the  fact 
that  the  legal  title  to  this  property  is  In  the 
corporation,  and  that  the  same  has  been 
rented  to  F.  P.  Hobgood,  who  conducts  and 
controls  the  school,  and  we  are  in  full  ac- 
cord with  the  well-considered  decisions 
which  hold  that  the  words  ••used  exclusively 
for  school  purposes"  or  "wholly  devoted  to 
educational  purposes"  do  not  ordinarily  ap- 
ply to  the  case  where  an  owner  builds  a 
schoolhouse,  and  rents  It  to  another  for  pur- 
poses of  a  school.  United  Brethren  v.  (>)m- 
missloners,  115  N.  C.  489,  20  S.  E.  626,  su- 
pra; Travelers'  Insurance  Co.  v.  Kent  151 
Ind.  349,  50  N.  E.  562,  51  N.  E.  723;  Law- 
rent  V.  City  of  Muscatine,  59  Iowa,  404,  13 
N.  W.  409;  St  Marys  College  v.  Crowel, 
10  Kan.  442;  Pratt  Institute  v.  City  of 
New  York,  183  N.  Y.  151,  75  N.  B.  1119,  5 
Ann.  Cas.  198. 

[6]  But  looking  through  the  form  to  the 
substance,  it  appears  that  for  50  years  and 
more  this  school  has  been  successfully  con- 
ducted by  F.  P.  Hobgood  and  his  predeces- 
sors, who  have  consecrated  their  energies 
and  talents  to  the  education  of  the  young 
women  of  the  state  and  from  beyond  Its 
borders,  and.  It  having  become  necessary  to 
renew  and  enlarge  the  school  buildings, 
resort  was  had  to  the  form  of  Incorporation 
in  which  P.  P.  Hobgood  took  264  shares  of 
the  543  shares  and  his  friends  and  fellow 
citizens  the  remainder  In  small  amounts, 
this  being  done  by  them  in  recognition  of 
his  worth  and  of  the  great  benefit  that  such 
a  school  had  been  and  promised  to  be  to 
this  community.  The  funds  available  not 
being  sufficient  the  corporation,  in  order  to 


complete  the  buildings  exdosively  devoted 
to  school  purposes,  borrowed  $10,000,  secured 
by  deed  of  trust  on  the  property,  and  the  en- 
tire  Investment  is  turned  over  to  the  manage- 
ment and  control  of  said  F.  P.  Hobgood,  to 
be  used  exclusively  for  school  purposes  at  a 
nominal  rental  of  |250  for  the  purpose  of 
creating  a  sinking  fund  with  which  to  dis- 
charge the  prlndxml  of  the  money  borrow- 
ed. The  other  Incorporators  have  thus  far 
neither  received  nor  asked  anything  for 
their  own  benefit  and  assuredly  until  the 
debt  is  paid,  and  some  return  Is  received 
or  demanded  from  this  property  regarded 
as  an  investment  we  are  of  opinion  that 
the  ownership  and  control  and  management 
should  be  considered  as  one  and  the  same, 
and  that  this  property  comes  within  the  ex- 
emption established  by  the  statute,  the  same 
being  at  present  entirely  dedicated  to  ed- 
ucational purposea  The  learned  and  able 
commissioner  who  wrote  the  opinion  with 
commendable  frankness  puts  aside  the  view 
that  there  was  a  severance  in  the  owner- 
ship and  management  and  rests  his  decision 
on  the  ground  that  no  exemption  should  be 
recognized  as  to  property  exclusively  devot- 
ed to  school  purposes  when  it  is  made  to 
appear  that  "one  of  these  purposes  is  the 
personal  profit  of  the  owner." 

For  the  reason  stated,  we  are  constrain* 
ed  to  differ  from  this  position  of  the  Com* 
mission,  and  the  judgment  of  the  superior 
court  afiSrmlng  their  action  must  be  reversed. 

Beversed. 


(IS  Oa.  Ap^  s> 

SPRINGFIELD   MBTALLTC  CASKET  CO. 
v.  DUNN  et  al.     (No.  44S78.) 

(Court  of  Appeals  of  Georgia.     Oct.  9,  1912. 
Rehearing  Denied  Dec.  21,  1912.) 

(SyllahuB  hy  the  Courts 

CONTRAOTS     (i     350*)— BSOOVSRT    OV     MONST 

Paid. 

The  verdict  in  behalf  of  the  defendants 
was  authorized  by  the  evidence;  and  there 
was  no  error  in  overruling  the  plalntiflTs  mo- 
tion for  new  triaL 

[Ed.  Note.— For  other  cases,  see  (Contracts, 
Cent.  Dig.  If  1819-1823;    Dec.  Dig.  S  850.*1 

Error  from  Superior  Ck>urt,  Freeton  Coun- 
ty;   W.  D.  Ellis,  Judge. 

Action  by  the  Springfield  Metallic  Casket 
Ck)mpany  against  R.  I.  E.  Dunn  and  others. 
Judgment  for  defendants,  and  from  an  or- 
der refusing  a  new  trial  plaintiff  brings  er- 
ror.   Affirmed. 

The  plaintiff  entered  into  an  advertis- 
ing contract  with  the  defendants,  under  the 
terms  of  which  certain  advertising  was  to 
be  run  in  eight  issues  of  a  publication  known 
as  the  **Fumiture  &  Coffin  Review,"  begin- 
ning with  the  number  of  April,  1909,  and 
ending  with  the  number  of  November,  1909. 
The  advertising  was  published  in  five  issues 
in   1909,   but   by   reason   of  an  injunction. 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indezw 
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against  the  publishing  of  the  paper,  the  de- 
fendants were  prevented  from  completing 
the  publication  according  to  contract  On 
February  16,  1910,  the  defendants,  in  a  let- 
ter to  the  plaintiff,  expressed  a  willingness 
to  complete  the  contract  during  1910,  com- 
mencing  with  the  February  number  and  end- 
ing with  and  including  the  August  issue. 
The  plaintiff  replied,  assenting  to  this  prop- 
osition, and  Inclosed  copy  to  be  run  In  the 
March  issue  of  the  paper.  It  appears  from 
the  evidence  that  the  advertising  was  run 
in  the  issue  of  March,  1910,  and  that  the 
remainder  of  the  advertisements  were  pub- 
lished in  issues  of  the  paper  appearing  aft- 
er August,  1910.  It  seems  from  the  evidence 
that  the  paper  in  which  the  advertisements 
were  published  had  two  names,  to  wit,  the 
••Southern  Undertaker"  and  the  "Furniture 
ft  Coffin  Review,"  both  names  being  printed 
on  the  paper;  and  one  of  the  defendants 
testified  that  the  "Southern  Undertaker" 
was  the  paper  in  which  they  contracted  to 
publish  the  advertisements.  He  testified  al- 
so that  the  advertisements  were  not  run 
regularly  in  1910,  because  the  plaintiff  did 
not  furnish  copy  as  called  for.  In  October, 
1910,  the  plaintiff  wrote  to  the  defendants, 
stating  that  if  the  plaintiff  did  not  hear 
from  them  by  return  mall  proceedings  would 
be  begun  against  them  "looking  toward  the 
completion  of  the  contract"  The  suit  is 
for  money  had  and  received,  to  recover  a 
portion  of  the  contract  price  which  had  been 
paid  in  advance,  upon  the  theory  that  the 
defendants  had  no  right,  under  the  contract, 
to  publish  the  advertisements  after  August, 
1910.  The  Jury  found  for  the  defendants. 
The  plaintiff  excepts  to  the  refusal  of  a  new 
triaL 

Jos.  D.  Greene  and  Dorsey,  Brewster, 
Howell  &  Heyman,  all  of  Atlanta,  for  plain- 
tiff in  error.  J.  B.  &  L.  F.  McClelland  and 
M.  Herzberg,  aU  of  Atlanta,  for  defendants 
in  error. 

POTTLE,  J.  Generally  time  is  not  of  the 
essence  of  a  contract;  but  It  may  become 
so,  either  by  express  stipulation,  or  by  rea- 
sonable construction.  Civil  Code  1910,  f  4268 
(8).  As  a  general  rule,  it  would  seem  that, 
where  a  contract  is  made  for  the  publica- 
tion of  an  advertisement  in  specified  issues 
of  a  newspaper,  a  reasonable  construction  of 
the  contract  would  make  time  of  the  es- 
sence. It  often  happens  that  an  advertise- 
ment which  one  might  desire  to  be  run  in 
a  certain  issue  of  a  newspaper  would  be 
wholly  worthless  if  run  at  a  later  date.  Ac- 
cording to  the  evidence,  however,  In  the 
present  case,  even  conceding  that  time  was 
of  the  essence  of  both  the  original  and  the 
amended  contract,  the  plaintiff,  as  late  as 
October  16,  1910,  in  effect  wrote  to  the  de- 
fendants, demanding  that  the  contract  be 
completed.    In  the  letter  of  that  date,  there 


was  nothing  said  about  a  recovery  of  any 
portion  of  the  contract  price,  but,  on  the 
contrary,  the  plaintiff  distinctly  stated  that, 
unless  it  had  a  reply  by  return  mall,  it 
would  at  once  bring  proceedings  to  compel 
the  defendants  to  complete  the  contract 
After  the  receipt  of  this  letter,  the  defend- 
ants were  certainly  authorized  to  go  for- 
ward and  complete  the  contract;  and  the 
letter  amounted  to  a  waiver  of  the  stipu- 
lation in  the  original  contract,  with  refer- 
ence to  the  time  within  whl<di  the  adver- 
tisement was  to  be  run.  In  addition  to  this, 
testimony  in  behalf  of  the  defendants  shows 
that  the  reason  for  not  running  advertise- 
ment regularly  was  that  the  plaintiff  did  not 
furnish  copy  as  called  for.  The  verdict  in 
behalf  of  the  defendants  was  authorized  by 
the  evidence,  and  there  was  no  error  in 
overruling  the  plaintiff's  motion  for  new 
trial. 
Judgment  affirmed. 

(12  Oa.  Appw  10) 

ROPER  V.  CITT  OP  ATLANTA. 
(No.  4,807.) 

(Court  of  Appeals  of  Georgia.    Dec  10,  1912. 
Rehearing  Denied  Dec.  21,  1912.) 

(8yllahu9  ly  the  Owirt.) 

CBnaHAii  lAw  (I  1179*)— Appbal— Sum- 
oiENCT  or  Evidence. 

While  the  evidence  was  drcumstantial,  and 
not  altogether  satisfactory,  there  was  some 
evidence  to  authorise  the  judgment  of  convic- 
tion, entered  by  the  recorder:  and,  the  judge 
of  the  superior  court  on  certiorari  having  re- 
fused to  set  aside  the  conviction,  this  court 
will  not  interfere. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3001;  Dec.  Dig.  I  1179.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

W.  D.  Roper  was  convicted  of  violating  an 
ordinance  of  the  City  of  Atlanta,  and  brings 
error.    Affirmed. 

J.  S.  McClelland,  of  Atlanta,  for  plaintiff 
in  error.  Jas.  L.  Mayson  and  W.  D.  Ellis, 
Jr.,  both  of  Atlanta,  for  defendant  in  error. 

POTTLE,  J.    Judgment  affirmed. 


(12  Oa.  App.  11} 
UNDiaiWOOD  TYPEWRITER  CO.  v. 
VBAI/.     (No.  4,316.) 

(Court  of  Appeals  of  Georgia.    Dec.  10,  1912. 
Rehearing  Denied  Dec.  21,  1912.) 

fSyllaluM  hy  the  Court) 
Replevin  <SS  83,  108*)— Bail  Tbovicb— Writ 

OP    ReSTITXTTION— WlTHHOLUINO    PBOPKBTT 

—Damages. 

In  a  bail  trover  proceeding,  where  the 
plaintiff  fails  in  his  suit,  or  voluntarily  dis- 
misses it,  and  where  the  plaintiff  has  given  a 
replevy  bond  and  has  had  possession  of  the 
property,  the  defendant  is  not  driven  to  his  ac- 
tion on  the  bond,  but  may  have  a  writ  of  resti- 
tution for  the  property  and  its  hire,  or  a  fieri 


•For  other  cases  see  same  topic  and  section  NUMBBR  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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facias,  if  he  so  elects,  for  its  ralue.  Where,  in 
such  a  proceeding,  the  plaintiff  has  given  no 
replevy  bond,  and  the  defendant  has  delivered 
the  property  into  the  hands  of  the  sheriff,  and 
has  been  thus  deprived  of  its  use  and  posses- 
sion until  the  trial  of  the  trover  suit,  and  the 
plaintiff  fails  in  his  suit  or  voluntarily  dismiss- 
es it,  the  defendant  is  not  driven  to  the  neces- 
sity of  suing  the  plaintiff  to  recover  the  dam- 
ages which  may  have  accrued  to  him  from 
having  been  deprived  of  the  use  and  possession 
of  his  property  at  the  instance  of  the  plaintiff* 
but  is  entitled  in  that  proceeding  to  nave  ei- 
ther a  writ  of  restitution  for  the  property  and 
its  hire,  or  a  fieri  facias,  if  he  so  elects,  for  its 
value.  The  court,  having  both  the  properly 
and  the  parties  before  it,  has  jurisdiction  to 
do  full  justice,  and  to  make  an  end  of  the  liti- 
gation. 

[E3d.  Note. — For  other  cases,  see  Replevin, 
Cent  Dif .  H  311-^18»  a9S-411 ;  Dec  Dig.  if 
83,  103.*] 

Pottle,  J^  dissenting. 

Error  from  City  Court  of  Atlanta;  A«  E. 
Calhoun,  Judge. 

Ball  trover  by  the  Underwood  Typewriter 
Company  against  J.  W.  Veal.  A  verdict  was 
directed  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

W.  S.  Dillon  and  Anderson,  Felder,  Roun- 
tree  &  Wilson,  all  of  Atlanta,  for  plaintiff  in 
error.  Thomas  &  King,  of  Atlanta,  for  de- 
fendant in  error. 

HILL,  C.  J.  The  Underwood  Typewriter 
Company  instituted  bail  trover  proceedings 
against  Veal  to  recover  a  typewriter.  Veal 
declined  to  make  a  forthcoming  bond,  and  de- 
livered the  machine  to  the  sheriff.  The  plain- 
tiff did  not  replevy  the  machine,  and  it  re- 
mained in  the  custody  of  the  sheriff  until  the 
trial.  Pending  the  trial  the  plaintiff  volun- 
tarily dismissed  the  suit,  and  thereupon  the 
trial  Judge,  at  the  instance  of  the  defendant 
and  over  the  objection  of  the  plaintiff,  di- 
rected the  Jury  to  find  a  verdict  in  favor  of 
the  defendant  for  the  proven  rental  value  of 
the  machine  during  the  time  it  was  in  the 
possession  of  the  sheriff,  and  a  Judgment  was 
entered  accordingly.  The  case  is  here  for 
review  on  an  assignment  of  error  to  this  di- 
rection of  a  verdict  and  Judgment.  In  a 
trover  suit,  where  the  plaintiff  gives  bond 
and  takes  the  property  upon  the  refusal  of 
the  defendant  to  do  so,  and  is  cast  in  the  suit, 
the  defendant  is  entitled  either  to  recover 
from  the  former  the  property  in  his  posses- 
sion, or  to  take  a  Judgment  and  have  execu- 
tion for  the  value  of  the  property.  In  other 
words,  the  defendant,  like  his  opponent,  is 
entitled  to  an  election  of  verdicts.  Mallary 
V.  Moon,  130  Ga.  591,  61  S.  B.  401.  In  Mar- 
shall V.  Livingston,  77  Oa.  21,  it  was  held 
that  "where  the  plaintiff  fails  in  his  suit,  or 
voluntarily  dismisses  it,  the  other  party  is 
not  driven  to  his  action  on  the  bond,  but 
may  have  a  writ  of  restitution  for  the  prop- 
erty and  its  hire,  or  a  fieri  facias,  if  he  so 
elects,  for  its  value."  It  is  conceded  that. 
If  the  plaintiff  in  the  present  case  had  given 


the  replevy  bond,  upon  the  volantary  dismiss- 
al of  his  suit,  the  defendant  would  have 
been  entitled,  at  his  election,  either  to  a 
Judgment  for  the  restitution  of  the  property 
and  its  hire,  or  a  Judgment  for  its  value. 

But  it  is  insisted  that  as  the  plaintiff  did 
not  give  the  replevy  bond  and  the  property 
was  not  in  his  possession,  but  in  custodia 
legis,  the  principle  here  enunciated  does  not 
apply.  We  do  not  concur  in  this  opinion; 
for,  as  expressly  ruled  in  the  Marshall  Case, 
supra,  where  the  plaintiff  fails  or  voluntarily 
dismisses  his  suit,  the  defendant  is  not  driv- 
en to  his  action  on  the  bond,  but  he  may  have 
a  right  of  restitution  for  the  property  and 
its  hire,  or  a  fieri  facias  for  its  value.  The 
underlying  reason  for  this  rule  is  that  the 
defendant  has  been  deprived  of  the  posses- 
sion of  his  property  by  the  act  of  the  plaintiff 
in  bringing  the  suit  and  in  having  the  officer 
to  seize  the  property.  It  is  true  the  de- 
fendant can,  if  he  desires,  give  the  statutory 
bond  and  keep  possession  of  the  property, 
but  it  may  be,  and  Is  in  some  cases,  a  hard- 
ship to  require  a  defendant  to  make  bond. 
He  may  not  be  able  to  give  the  bond,  and 
in  that  event  he  would  be  compelled  to  sur- 
render the  property.  The  possession  of  the 
pTOj^rty  so  surrendered  might  be  exceeding- 
ly valuable  to  the  defendant  It  might  in 
some  cases  be  necessary  for  his  actual  sup- 
port and  maintenance.  In  being  deprived  of 
the  use  of  his  property  by  the  plaintiff,  if 
such  deprivation  turns  out  to  be  unlawful, 
it  would  seem  to  be  right  and  Just  for  the 
plaintiff  to  compensate  the  defendant  for 
thus  depriving  him  of  the  use  and  possession 
of  his  property.  Manifestly  it  makes  no  dif- 
ference to  the  defendant  whether  the  prop- 
erty which  has  been  seized  and  taken  from 
his  possession  remains  in  the  custody  of  the 
law,  or  is  replevied  by  the  plaintiff.  In  ^- 
ther  event,  the  defendant  is  deprived. of  the 
possession  of  his  property,  and  for  such  dep- 
rivation it  is  the  intention  of  the  law  to 
make  the  plaintiff  compensate  him  for  dam- 
ages arising  by  reason  of  such  deprivation, 
and  the  reasonable  measure  of  such  damages 
is  the  rental,  or  hire  value,  of  the  property 
in  question.  It  would  be  unjust  in  such  case 
to  compel  the  defendant  to  seek  compensation 
for  the  unlawful  deprivation  of  his  property 
in  a  direct  suit  for  damages  against  the 
plaintur.  Where  the  plaintiff  gives  a  replevy 
bond  and  dismisses  his  suit  or  is  cast  there- 
in, the  defendant  is  not  driven  to  his  action 
on  the  bond.  The  law  gives  him  a  speedier 
remedy.  He  is  entitled  to  a  Judgment  of  res- 
titution and  reasonable  hire,  or  a  fieri  fa- 
cias for  the  proved  value  of  the  property. 
If  the  plaintiff  gives  no  bond,  the  same  prin- 
ciple applies  and  gives  the  defendant  a  sum- 
mary remedy,  without  compelling  him  to  an 
action  on  the  bond,  or  a  Judgment  In  the  tro- 
ver proceedings  either  of  restitution  and  hire, 
or  for  the  value  of  the  property.     Having 
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both  parties  before  It,  the  law  undertakes  in 
that  proceeding  to  do  equal  Justice  between 
them  and  make  an  end  of  the  litigation. 
Judgment  affirmed. 

pottle;  J.  I  dissent  because  I  think  the 
plaintiff  cannot  be  made  to  pay  hire  where 
the  property  Is  left  in  custodla  legls.  In  my 
opinion  the  law  does  not  thus  penalize  a 
plaintiff  in  a  trover  action,  unless  he  gives 
bond  and  uses  the  property  pending  the  liti- 
gation. If  neither  party  gives  bond  and  takes 
the  property,  neither  can  be  made  to  pay  hire 
while  the  property  is  in  the  sheriff's  posses- 
sion. 


(12  Oa.  App.  13) 

SMITH  T.   STATE.     (No.  4,483.) 

(CJonrt  of  Appeals  of  Georgia.     Dec.  10,  1912. 
Rehearing  Denied  Dec.  21,  1912.) 

(8yllahu9  hp  the  Court,) 

1.  HOHICIDS     (J     68*)— INVOLUNTABY     MAR- 

si^uoHTEB— Elements. 

Where  one,  without  lawful  justification^ 
kicks  another  in  the  stomach,  and  in  conse- 
quence his  intestines  are  ruptured  and  death  re- 
sults, a  yerdict  finding  the  slayer  guilty  of 
involuntary  manslaughter  in  the  commission  of 
an  unlawful  act  is  authorized.  . 

[Bid.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {f  91,  92;   Dec.  Dig.  i  68.* J 

2.  C^RiMiNAL  Law   (f  921*)  —  Witnesses  (§ 

372*)— CONTBADIOTION  AND  COBBOBOBATIOK 

OF  Witnesses— Habmij»s  Esbob. 

Where  a  witness  for  the  state  denies  ill 
feeling  towards  the  accused,  it  is  competent 
for  the  latter  to  interrogate  the  witness  with 
reference  to  a  previous  difiiculty  between  them, 
in  order  to  rebut  the  statement  that  no  ill 
feeling  exists.  Sasser  r.  State,  129  (la,  541 
(6),  548,  59  S.  E.  255.  But  where  a  witness 
for  the  state  denies  tiie  existence  of  any  ill 
feeling  towards  the  accused,  it  is  not  general- 
ly competent  for  the  state  to  inquire  into  the 
particulars  of  a  difficulty  which  the  witness 
testified  occurred  between  him  and  the  ac- 
cused several  years  before  the  trial.  Bishop 
V.  State,  9  Ga.  121  (1);  Patman  v.  State,  «1 
Ga.  379.  The  admission  of  such  evidence  was 
not,  however,  in  the  present  case  ground  for 
a  new  trial,  in  view  of  the  fact  that  the  trial 
judge  subsequently  instructed  the  jury  to  dis- 
regard such  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §f  2206-2209;  Dec.  Dig.  S 
921;*  Witnesses,  Cent.  Dig.  H  1192-1199; 
Dec.  Dig.  i  372.*] 

3.  Cbiminal  Law  (i  762*)— Tbiai*— Instbuc- 

TI0N&--EXPBES8I0N   OF  OPINION. 

The  evidence  demanded  the  finding  that 
the  deceased  came  to  his  death  as  a  result  of 
the  blow  administered  by  the  accused  with  his 
feet.  This  being  true,  the  rule  prohibiting  the 
trial  judge  from  expressing  an  opinion  as  to 
what  had  been  proved  was  not  violated  by  in- 
structing the  jury  that  "a  person  may  kill  an- 
other without  the  use  of  any  other  weapon 
than  his  hands  and  feet" 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  if  1731,  1750,  1754;  Dec 
Dig.  §  762.*] 

4.  Homicide  (f  809*)— Tbiai>-In8tbuctionb. 

It  was  not  error  to  read  to  the  jury  the 
section  of  the  Code  defining  manslaughter,  both 
voluntary    and    involuntary;     nor    was    it    er- 


ror, under  the  facts  of  this  case,  to  instruct 
the  Jury  that  that  portion  of  the  section  re- 
lating to  involuntary  manslaughter  in  the  com- 
mission of  a  lawful  act  without  due  caution 
and  circumspection  had  no  application  to  the 
case.  The  theory  of  the  state  was  that  the 
accused  kicked  the  deceased,  and  that  death 
resulted  therefrom.  The  accused  denied  hav- 
ing kicked  the  deceased  at  alL  If  the  de- 
ceased was  kicked,  as  contended  for  by  the 
state,  the  act  was  unlawful,  and  there  was  no 
Justification  for  it  under  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Homicide^ 
Cent  Dig.  ff  649-656;    Dec  Dig.  §  309.*] 

5.   INSTBUCTIONS    COBBBGT^— £]VIDENCS    SUTVI- 

GiENT — New  TBiAii  Refused. 

The  foregoing  headnotes  deal  with  all  of 
the  questions  argued  in  the  brief  of  counsel 
for  the  plaintiff  in  error.  The  trial  Judge 
correctly  instructed  the  jury  with  reference 
to  the  issues  involved  in  the  case.  The  evi- 
dence fully  authorized  the  verdict,  and  there 
was  no  error  requiring  the  grant  of  a  new 
triaL 

Error  from  Superior  Court,  Coffee  County  ; 
T.  A.  Parker,  Judge. 

D.  L.  Smith  was  convicted  of  involuntary 
manslaughter  in  the  commission  of  an  unlaw- 
ful act,  and  brings  error.    Affirmed. 

0*Steen  ft  Wallace,  of  Douglas,  and  W.  W. 
Bennett,  of  Baxley,  for  plaintiff  in  error. 
M.  D.  Dickerson,  SoL  Gen.,  and  J.  W.  Qutn- 
cey,  both  of  Douglas,  for  thie  State. 

POTTLB,  J.    Judgment  affirmed. 


(11  Ga.  App.  846) 
JONES  V.  STATE.     (No.  4,489.) 
(Court  of  Appeals  of  Georgia.    Dec.  10,  1912.) 

(Syllabus  by  the  Court.) 

Appeal  and  Ebbob  (i  1005*)^AppBAir-RB- 
FUSAL  OF  New  Tbiai;. 

There  heing  na  error  of  law  complained 
of,  and  the  evidence  strongly  supporting  the 
verdict,  the  refusal  of  a  new  trial  was  not  er- 
ror. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  886(>-3876,  3948-3954; 
Dec.  Dig.  f  1(X)5.*] 

Error  from  Superior  Court,  Floyd  Coun- 
ty; J.  W.  Maddox,  Judge. 

Will  Jones  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

Eubanks  &  Mebane,  of  Rome,  for  plain- 
tiff in  error.  John  W.  Bale,  SoL  Cten^  of 
Rome,  for  the  State. 

HILL,  C  J.    Judgment  affirmed. 


(11  Ga.  App.  842) 
GRIFFIN  T.  HUMPHREYS.     (No.  4,403.) 
(Court  of  Appeals  of  Qeorgia.    Dec.  10,  1912.) 

(Syllabus  by  the  Court.) 
CouBTs  (i  170*)— City  Coubts  —  Jubisdio- 

TION. 

The   allegations  of  the  petition  determine 
the  character  of  the  suit,  and  not  what  it  is 
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called  by  the  plaintiff.  The  aHegattona  of  the 
petition  in  the  present  case  clearly  show  that 
the  suit  is  one  in  assumpsit  for  money  had  and 
received.  The  amount  involved  is  less  than 
S60,  and  the  city  court  of  Moultrie  is  without 
Jurisdiction.    Acts  1908,  p.  150,  i  1. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  f  427;   Dec.  Dig.  f  170.*] 

Error  from  City  Court  of  Moultrie;  J.  D. 
McKenzle,  Judge. 

Action  by  T.  M.  GrifQn  against  James 
Humphreys.  Judgment  for  defendant,  and 
plaintifC  brings  error.    Affirmed. 

T.  H.  Parker,  of  Moultrie,  and  James  L. 
Dowling,  of  Doe  Bun,  for  plaintiff  in  error. 
T.  W.  Mattoz,  of  Moultrie,  and  A.  Sum- 
merlin,  for  defendant  in  error. 

HILL^  O.  J.    Judgment  affirmed. 


(11  Oa.  App.  846) 

EDWABDS  T.  STATE.     (No.  4,488.) 
<Conrt  of  Appeals  of  Georgia.    Dec  10,  1912.) 

(8yllabu9  hy  the  Court.) 

SUinOIENCT  OF  BVIDSNCS. 

No   error  of  law   is  complained  of,   and 
the  evidence  fuUy  authorises  the  verdict. 

Error  from  Superior  Court,  Floyd  County; 
J.  W.  Maddox,  Judge. 

B.  B.  Edwards  was  convicted  of  crime, 
and  brings  error.     Affirmed. 

Eubanks  &  Mebane,  of  Bome,  for  plaintUt 
in  error.  John  W.  Bale,  SoL  Gen.,  of  Bome, 
for  the  State. 

POTTLE.  J.    Judgment  afElrmed. 


(11  Oa.  App.  84S) 

KEEFEB  T.  PINION.     (No.  4,408.) 
(Court  of  Appeals  of  Georgia.    Dec.  10,  1012.) 

(ByllaliU9  hy  t\e  Court.) 

A:pteaSs  and   Ebbob    ({   1046*)  —  Bbvibw  — 

H4^itfT.irgg  Ebbob. 

Where  there  has  been  a  verdict  in  favor 
of  the  plaintiff  on  a  previous  trial,  and  a  judg- 
ment entered  thereon,  and  on  the  second  trial 
the  court,  in  compliance  with  the  request  of 
defendant's  counsel,  had  the  previous  verdict 
covered  over,  so  that  it  could  not  be  seen  by 
the  jury,  but  omitted  to  have  the  previous 
judgment  also  covered  over  and  concealed, 
the  omission  to  cause  the  latter  to  be  done 
does  not  constitute  ground  for  another  trial, 
especially  when  no  request  was  made  to  cov- 
er over  or  conceal  from  the  view  of  the  jury 
the  judgment  previously  entered,  and  the  sec- 
ond verdict  for  the  plaintiff  is  strongly  sup- 
ported by  the  evidence,  and  no  error  of  law, 
other  than  the  one  above  indicated,  is  com- 
plained of. 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §f  4128-4134;  Dec  Dig.  { 
1046.*] 

Error  from  C!ity  Court  of  Atlanta;  A.  B. 
Calhoun,  Judge. 
Action   by    C.    V.   Pinion    against   D.    H. 


■Keefer.    Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Etherldge  &  Etherldge  and  Alvin  Lw  Bich- 
ards,  all  of  Atlanta,  for  plaintiff  in  error. 
Daley  ft  Cliambers,  of  Atlanta,  for  defend- 
ant in  error. 

HILL,  C  J.    Judgment  affirmed. 


01  Oa.  App.  S16) 

YOUNG  T.  CITY  OF  WATCBOSa 
(No.  4,501.) 

(Court  of  Appeals  of  Georgia.    Dec  10,  191Z) 

(Syllalus  ly  the  Court.) 
Cbiminal  Law  (1 1068*)— Intoxicatiwq  Liq- 

U0B8  (§  17*)— CONSTITUnONALITY  OF  OBDI- 
NANCEa—ClCBTITICATB  OF  QUSSTION  TO  SU- 
PBEME  (}OUBT. 

The  ordinance  of  the  city  of  Waycrosa, 
passed  on  July  27,  1900,  prohibiting  the  keep- 
ing for  illegal  sale  of  intoxicating  liquors  with- 
in the  corporate  limits  of  the  city,  is  valid, 
without  reference  to  whether  the  act  of  the 
General  Assembly,  approved  August  17,  ltMJ9 
(Acts  1009,  p.  1456),  creating  a  new  diarter 
for  the  city  of  Waycross,  is  unconstitntiottal 
for  any  of  the  reasons  alleged  in  the  petition 
for  certiorari.  If  that  act  is  constitutional 
the  ordinance  Is  valid  under  the  terms  of  the 
act.  If  the  act  is  unconstitutional,  the  ordi- 
nance is  still  valid  under  the  charter  in  force 
prior  to  the  act  of  1909.  It  follows  from  this 
that  it  is  unnecessary  to  certify  to  the  Su- 
preme Court  the  constitutional  question  sought 
to  be  raised  in  the  petition  for  certiorari; 
and,  this  being  the  only  question  iuTolTed  in 
the  record,  the  court  did  not  err  In  refusing 
to  sanction  the  petition. 

[Ed.  Note.— For  other  cases,  see  Orimlnal 
Law,  Cent  Dig.  ff  2687-2690;  Dec  Dig.  I 
1068:*  Intoxicating  liquors,  Cent  Dig.  IS 
21-23;   Dec  Dig.  |  17.*] 

Error  from  Superior  Court,  Ware  Countj; 
T.  A.  Parker,  Judge. 

Henry  Young  was  convicted  of  violating 
an  ordinance  of  the  city  of  Waycross,  and 
brings  error.     Affirmed. 

John  S.  Walker,  of  Waycross,  for  plaintiff 
in  error.  C.  L.  Redding  and  J.  L.  Oawley» 
both  of  Waycross,  for  defendant  in  error. 

POTTLE,  J.    Judgment  affirmed. 


(U  Qa.  App.  816) 

WILSON  V.  NEWTON  COUNTY. 
(No.  3,953.) 

(Court  of  Appeals  of  Georgia.    Dec  10,  1912.) 

(8yUahu9  hy  the  Court.) 
1.  Eminent  Domain  (f  100*)~Abandonment 

or     HlOHWAT— DAMAOEa 

Where  private  property  Is  depreciated  in 
value  as  the  direct  consequence  of  the  abandon- 
ment by  the  county  authorities  of  a  public  road 
leading  by  the  property,  affording  convenient 
and  easy  access  thereto,  the  owner  may  recov- 
er to  the  extent  of  the  injnry  thus  caused. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §i  25&-264,  207 ;  Dec  Dig.  f 
lOO.*] 
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2.  BviDKRCB    a    20S*>— FuuonTOS— AOIOB- 

8ION8. 

AdmissionB  made  by  a  party  In  his  plead- 
ing, pertinent  to  the  iBsnes  involved,  are  ad- 
missible as  evidence,  althoagh  he  has  with- 
drawn the  pleadings  containing  the  admissions. 

[Ed.  Note.— For  other  cases,  see  Bvidence, 
Cent  Dig.  H  713-726 ;   Dec.  Dig.  f  20a*] 

8.  EiciNEia  DoiCAiir  ({  807*)— Abandonmxnt 
OF    Highway  —  Damaokb  —  QuEemoN    fob 

JUBT. 

The  questions  raised  by  the  evidence 
should  have  been  submitted  to  the  Jury,  and 
the  judgment  of  nonsuit  was '  erroneous. 

[Bid.  Note. — For  other  cases,  see  Ehninent  Do- 
main, Cent  Dig.  H  820-^24;  Dec.  Dig.  | 
307.»] 

Error  from  City  Oourt  of  Oovlngton;  A.  8. 
Thurman,  Judge. 

Action  by  J.  O.  Wilson  against  Newton 
Comity.  A  nonsuit  having  been  ordered, 
plaintiff  brings  error.    Reversed. 

Rogers  &  Knox,  of  Covington,  for  plain- 
tiff in  error.  R.  W.  Milner,  of  Covington* 
for  defendant  in  error. 

HILL,  C.  J.  J.  O.  Wilson  sued  the  county 
of  Newton  to  recover  for  damage  to  his  prop- 
erty, alleged  to  have  been  sustained  by  the 
abandonment  of  the  public  road  which  for 
many  years  led  alongside  his  farm,  and  the 
locating  of  the  public  road  some  distance 
away  from  his  farm,  preventing  convenient 
ingress  and  egress.  The  trial  Judge  awarded 
a  nonsuit 

[1]  It  is  well  settled  that,  since  the  Con- 
stitution of  1877,  if  private  property  Is  dam- 
aged by  the  construction  of  roads  or  any  Im- 
provement of  a  public  character,  the  owner 
is  entitled  to  recover  damages  therefor,  either 
direct  or  consequentlaL  Elbert  County  v. 
Svrlft,  2  6a.  App.  47,  58  S.  E.  396,  and  cases 
cited.  If  the  plaintiff  proved  his  allegations, 
he  was  entitled  to  recover  damages  to  the  ex- 
tent of  any  diminution  In  the  market  value 
of  his  land,  caused  by  the  changed  location 
of  the  public  road.  Id.  Several  reasons  are 
given  by  the  defendant  in  error  In  support  of 
the  Judgment  of  nonsuit  First,  It  Is  Insisted 
that  the  evidence  shows  that  the  old  public 
road  was  not  in  fact  abandoned,  but  was 
still  left  open  and  worked  by  the  county,  but 
that  the  county  had  simply  laid  out  another 
road  for  the  public  use  and  convenience,  and 
that  the  old  road  was  not  only  continued,  but 
that,  in  order  to  prevent  any  possible  injury 
to  the  plaintiff,  the  county  had  cut  a  road 
about  12  feet  wide  ftom  the  new  road  to  his 
farm,  giving  him  ample  Ingress  and  egress. 
It  is  also  insisted  that  plaintiff  made  no  ob- 
jection whatever  to  the  location  of  the  new 
road,  but  consented  to  the  change  and  as- 
sisted in  the  location  of  the  new  road.  The 
foregoing  reasons  are  stated  by  the  trial 
Judi^e  as  the  basis  of  his  Judgment  of  non- 
suit 

We  have  carefully  examined  the  evidence 
and  cannot  concur  In  the  view  that  these 
questions  are  so  free  from  doubt  as  to  war- 


rant a  nonsuit   It  teeiiis  to  i»  that  eadi  one 
is  clearly  issuable^  and  reqolred  subaalsidon 

to  the  Jury. 

It  is  also  contended  that  plaintiff's  cause 
of  action  was  barred  by  the  statute  of  limita* 
tions.  All  claims  against  counties  must  be 
presented  within  12  months  after  they  ae* 
crue  or  become  payable,  or  the  same  are 
barred.  ClvU  Code  (1910)  |  411.  The  evi- 
dence is  not  clear  as  to  the  exact  date  when 
the  cause  of  action  arose,  or  when  the  dam- 
ages actually  accrued.  The  new  road  was 
constructed  in  1909,  but  the  old  road  was 
not  completely  abandoned  by  the  public  until 
1910,  when  the  bridge  on  the  old  road  across 
Snapping  Shoals  creek  was  nailed  up  by  the 
county  authorities  and  made  the  public  use 
of  the  old  road  Impossible. 

[2]  The  plaintiff  offered  to  prove  by  ad- 
missions that  the  defendant  received  notice 
of  the  dalm  for  damages  within  the  12 
months.  These  admissions  were  contained  in 
the  answer  originally  filed  by  the  defendant 
but  wbidi  the  court  had  permitted  the  de- 
fendant to  withdraw.  The  trial  Judge  refus- 
ed to  allow  the  introduction  of  this  evidence. 
We  think  this  was  error.  Admissions  in 
pleadings  are  admissible  whether  withdrawn 
or  not  Shingler  v.  Bailey,  135  Ga.  660,  70 
S.  B.  563;  Tlson  v.  South  Georgia  Ry.  Co.,  8 
Ga.  App.  91,  68  S.  B.  651;  Board  of  Educa- 
tion V.  Day,  128  Ga.  168,  57  S.  B.  359;  Lamar 
V.  Pearre,  90  Ga.  385, 17  S.  E.  92.  But,  aside 
ftom  this,  the  evidence  was  not  at  all  clear 
as  to  when  the  statute  of  limitations  began 
to  run.  It  would  seem  that  the  damages  for 
abandoning  the  old  road  could  not  have  ac^ 
crued  so  long  as  the  public  continued  to 
use  It,  although  the  new  road  bad  been  com- 
pleted. 

[S]  The  case  is  one  of  doubtful  fact  for  the 
Jury,  and  the  nonsuit  should  not  have  been 
granted. 

Judgment  reversed. 

(12  Qa.  App.  1) 
REGISTER  et  aL  v.  STATE.    (No.  4,471.) 

(Court  of  Appeals  of  Georgia.     Nov.  27,  1912. 
Rehearing  Denied  Dec  21,  1912.) 

(Syllalus  by  the  Court.) 

1.  Cbiminal  Law  ((  1192*) — Appbal^Ri- 
VEBSAi/— Effect. 

Where  a  verdict  of  Involuntary  manslaugb* 
ter  in  the  commission  of  an  unlawful  act  is 
returned,  and  is  read  in  open  court  by  the  fore- 
man of  the  jury,  and  the  court  refuses  to 
receive  such  verdict  or  to  allow  it  to  be  record- 
ed.  and,  under  further  instructions,  the  Jury 
subsequently  return  a  verdict  finding  the  ac- 
cused guilty  of  voluntary  manslaughter,  which 
verdict  is  received  and  published,  and  the  ac- 
cused, without  excepting  in  any  manner  to  the 
first  verdict,  files  a  moticm  for  a  new  trial, 
claiming  the  right  to  have  the  verdict  of  vol* 
untary  manslaughter  set  aside,  upon  the  ground 
that  the  verdict  of  Involuntary  manslaughter 
was  the  legal  verdict  in  the  case,  and  the  mo- 
tion for  a  new  trial  is  overruled,  and  the  re- 
viewing court  reverses  this  judgment,  upon  the 
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sole  ground  that  the  first  verdict  was  a  final 
termination  of  the  case,  the  accased  cannot 
again  be  tried  under  the  same  indictment  for 
any  offense,  but  the  trial  court  should  receive 
the  first  verdict,  have  it  recorded  upon  the 
minutes  of  the  court,  and  sentence  the  accused 
thereunder. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f{  3231-3240;  Dec.  Dig.  S 
1192.»] 

2.  Ceiminai.  Law  (f  894*)—Tbiai/— Verdict— 
Objecteonb — ^Estoppel. 

Where  one  procures  from  a  reviewing  court 
a  decision  that  one  verdict  purporting  to  con- 
vict him  of  a  crime  is  void,  because  a  previous 
verdict  convicting  him  of  another  offense  in  the 
same  case  was  legal  and  valid,  and  a  final  ter- 
mination of  the  case,  he  is  thereafter  estopped 
from  asserting  that  the  first  verdict  was  in- 
valid, because  not  received  by  the  court  and 
recorded  on  its  minutes,  or  because  the  court 
failed  to  allow  the  accused  time  within  which  to 
poll  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  2115;   Dec.  Dig.  {  894.*] 

Error  from  Superior  Court,  Colquitt  Coun- 
ty;  W.  E.  Thomas,  Judge. 

B.  L.  Register  and  another  were  convicted 
of  involuntary  manslaughter,  and  they  bring 
error.    Affirmed  in  part,  and  reversed  in  part 

See,  also,  10  Qa.  App.  623,  74  S.  E.  429. 

W.  A.  Covington,  James  Humphreys,  and 
E.  L.  Bryan,  all  of  Moultrie,  and  Payton, 
Hay  &  Nottingham,  of  Sylvester,  for  plain- 
tifiTs  in  error.  J.  A  Wilkes,  Sol.  Gen.,  and 
Shipp  ft  Kline,  all  of  Moultrie,  for  the  State. 

POTTLE,  J.  At  the  April  term,  1911«  ot 
Colquitt  superior  court,  the  accused  were 
placed  on  trial  under  an  indictment  charging 
them  with  the  oflfense  of  murder.  The  trial 
judge  instructed  the  Jury  upon  the  law  relat- 
ing to  murder,  voluntary  manslaughter,  and 
justifiable  homicide,  but  declined  to  give 
them  instructions  upon  the  law  of  involun- 
tary manslaughter.  The  jury,  however,  re- 
turned a  verdict  finding  the  accused  guilty 
of  involuntary  manslaughter.  This  verdict 
was  read  in  open  court  by  the  foreman  of 
the  jury;  but  the  trial  Judge  declined  to 
receive  the  verdict,  or  to  permit  It  to  be  re- 
corded upon  the  minutes.  He  directed  the 
jury  to  return  to  their  room  for  further  con- 
sideration, stating  to  them  that  he  could  not 
receive  the  verdict  which  they  had  attempted 
to  return,  and  that  he  had  given  them  no 
instructions  upon  the  law  of  involuntary 
manslaughter.  Subsequently  the  jury  brought 
m  a  verdict  finding  the  accused  guilty  of 
voluntary  manslaughter,  and  Judgment  of 
conviction  was  duly  entered  upon  this  ver- 
dict. Counsel  for  the  accused  took  no  direct 
exception  to  the  action  of  the  court  in  fall- 
ing to  receive  the  first  verdict,  but  filed  a 
motion  for  a  new  trial  for  the  purpose  of 
having  the  second  verdict  set  aside.  In  this 
motion  one  of  the  reasons  alleged  why  the 
second  verdict  should  be  set  aside  was  that 
the  accused  had  the  right  to  have  the  first 
verdict  filed;  it  being  the  intention  of  the 
Jury  to  give  the  defendants  the  benefit  of 


the  lower  grade  of  punishment  provided  for 
the  crime  of  involuntary  manslaughter,  and 
the  legal  eCTect  of  the  first  verdict  being  that 
the  defendants  stood  guilty  of  involuntery 
manslaughter  in  the  commission  of  an  un- 
lawful act,  which  verdict  operated  as  an  ac- 
quittal of  all  higher  grades  of  unlawful  hom- 
icide. The  motion  for  a  new  trial  was  over- 
ruled, and  the  case  was  brought  to  this  court 
for  review.  Register  v.  State,  10  Ga.  App. 
623,  74  S.  B.  429.  It  was  there  held  that 
while  the  accused  should  have  excepted  di- 
rectly to  the  action  of  the  court  in  refusing 
to  receive  the  verdict  of  involuntary  man- 
slaughter, nevertheless  the  court  would  deal 
with  the  question  which  the  accused  sought 
to  present  by  the  motion  for  a  new  trial,  and 
it  was  thereupon  ruled  that  the  trial  Judge 
erred  in  refusing  to  receive  the  verdict  of 
involuntery  manslaughter;  that  the  verdict 
was  a  finality,  and  operated  as  an  acquittel 
of  murder  and  voluntery  manslaughter  as 
charged  in  the  indictment  It  was  therefore 
adjudged  that  the  Judgment  of  the  trial 
court,  overruling  the  motion  for  a  new  trial, 
be  reversed,  and  a  new  trial  granted.  The 
court  gave  no  specific  instructions  to  the 
trial  Judge  in  reference  to  the  further  prog- 
ress of  the  case,  but  left  him  to  deal  with  it 
in  accordance  with  the  views  expressed  In 
the  opinion  of  the  majority  of  the  court 

At  the  April  term,  1012,  of  the  superior 
court  of  Colquitt  county,  the  accused  were 
again  arraigned  under  tte  indictment,  and 
they  thereupon  filed  two  special  pleas,  one 
setting  up  that  the  action  of  the  court  in  re- 
fusing to  receive  the  first  verdict  had  the 
legal  effect  of  declaring  a  mistrial  without 
the  consent  of  the  accused,  and  operated  ab- 
solutely to  discharge  and  acquit  them.  The 
other  special  plea  set  up  that  the  verdict 
finding  the  accused  guilty  of  involuntary 
manslaughter  was  a  valid  verdict,  and  a  final 
termination  of  the  case,  and  operated  to  ac- 
quit the  accused  of  all  of  the  grades  of  un- 
lawful homicide,  except  the  one  named  in 
the  verdict,  and  that  for  this  reason  the  ac- 
cused could  not  again  be  tried  for  any  of- 
fense under  the  indictment  upon  which  they 
were  arraigned.  Both  of  the  legal  questions 
which  the  accused  sought  to  raise  by  these 
special  pleas  having  been  decided  adversely 
to  them,  they  sued  out  a  writ  of  error  to  the 
Supreme  Court  That  court  passed  an  or- 
der transferring  the  record  to  this  court,  up- 
on the  ground  that  under  the  Constitution  of 
this  state  the  Court  of  Appeals,  and  not 
the  Supreme  Court,  has  exclusive  jurisdic- 
tion to  determine  the  questions  raised  in  the 
record.  It  is  pointed  out  in  this  order  of 
the  Supreme  Court  that  the  Constitution 
(Civil  Code,  §  6502)  provides  that  the  Su- 
preme Court  shall  be  a  court  for  the  correc- 
tion of  errors  "in  all  cases  of  conviction  of 
a  capitel  felony,"  and  that  the  Court  of  Ap- 
peals "shall  have  Jurisdiction  for  the  trial 
and  correction  of  errors  in  law  and  equity 
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ffom  the  superior  conrts  In  all  cases  In 
which  such  Jurisdiction  Is  not  conferred  by 
this  Constitution  on  the  Supreme  Court." 
Civil  Code,  i  6506.  In  pursuance  of  this  or- 
der of  the  Supreme  Court,  it  becomes  the 
duty  of  the  Court  of  Appeals  to  determine 
the  questions  presented  in  the  present  record. 

[1]  The  decision  of  the  Court  of  Appeals 
when  the  case  was  here  before  Is  the  law 
of  the  case,  binding  alike  upon  the  state  and 
the  accused.  The  effect  of  that  decision  is 
to  forever  foreclose  three  propositions:  (1) 
That  the  accused  have  been  lawfully  convict- 
ed of  involuntary  manslaughter  In  the  com- 
mission of  an  unlawful  act,  and  that,  not 
having  excepted  to  this  verdict,  It  was  a 
finality,  and  stands  upon  the  records  of  Col- 
quitt superior  court,  to  be  enforced  In  the 
manner  prescribed  by  law;  (2)  that  the  ef- 
fect of  this  verdict  was  to  absolutely  acquit 
the  accused  of  both  murder  and  voluntary 
manslaughter ;  and  (3)  that  the  question  was 
raised  in  such  a  way  as  to  authorize  the 
Court  of  Appeals  to  render  a  decision  there- 
on. The  state  contends  that  inasmuch  as 
the  accused  procured  a  new  trial  on  their 
own  motion,  and  a  general  judgment  was 
entered  by  Uie  Court  of  Appeals,  awarding  a 
new  trial,  without  any  express  direction  in 
reference  to  further  proceedings  in  the  case, 
the  accused  were  subject  to  be  arraigned  and 
tried  under  the  Indictment  for  any  offense 
which  might  be  properly  Involved  therein, 
and  they  cannot  complain  of  a  result  which 
was  brought  about  at  their  own  instance  and 
upon  their  own  motion.  The  contentions  of 
the  accused  upon  their  special  plea  of  dis- 
charge are  that  since  the  verdict  for  in- 
voluntary manslaughter  was  never  received 
and  filed,  so  that  a  motion  for  a  new  trial 
might  have  been  made  for  the  purpose  of  set- 
ting aside  that  verdict,  the  accused  were  ab- 
solutely discharged,  and  cannot  be  punished 
for  any  offense  since  the  action  of  the  court 
in  refusing  to  receive  the  verdict  was  to  de- 
clare a  mistrial  without  the  consent  of  the 
accused,  and  that,  even  If  this  position  be 
unsound,  they  can  in  no  event  be  again  put 
on  trial  under  the  indictment,  for  they  have 
been  legally  convicted  thereunder  of  in- 
voluntary manslaughter,  and  this  conviction 
has  never  been  set  aside. 

Under  the  Constitution  of  this  state,  where 
one  convicted  of  crime  has  a  verdict  set 
aside  on  his  own  motion,  he  can  be  put  on 
trial  again  under  the  same  indictment,  and 
this  is  true  although  he  may  have  been  con- 
victed of  a  lower  grade  of  crime  than  the 
highest  offense  charged  in  the  indictment 
For  instance,  where,  under  indictment  for 
murder,  one  has  been  convicted  of  voluntary 
manslaughter,  and  has  that  verdict  set  aside 
on  his  own  motion  for  a  new  trial,  he  can 
be  tried  again  for  murder  or  manslaughter. 
Brantley  v.  State,  132  Ga.  573,  64  S.  E.  676, 
22  L,  R.  A.  (N.  S.)  959,  131  Am.  St.  Rep.  218, 
16  Ann.  Cas.  1203;  Perdue  y.  State,  134  Ga. 


800,  67  S.  IB.  810.  If,  however,  the  legal  ef- 
fect of  a  verdict,  in  whatever  language  ex- 
pressed, is  to  acquit,  the  accused  cannot 
again  be  tried  under  the  indictment  upon 
which  the  verdict  was  found,  even  though 
a  judgment  of  conviction  is  entered  upon  the 
verdict,  and  the  accused  obtains  a  new  trial 
on  his  own  motion  therefor.  In  such  a  case 
the  motion  for  a  new  trial  is  Itself  a  nullity, 
and  everything  that  transpires  after  the  ver- 
dict of  acquittal  Is  returned  is  nugatory  and 
void.  E^zard  v.  State,  11  Ga.  App.  30,  74 
S.  E.  551.  The  accused  in  this  case  acquiesc- 
ed in  the  verdict  finding  them  guilty  of  in- 
voluntary manslaughter.  They  have  never 
taken  any  exception  of  any  character  to  that 
verdict  It  is,  or  should  be,  upon  the  indict- 
ment, and  stands  there  forever  as  a  bar  to 
any  further  trial  under  the  Indictment,  until 
it  shall  have  been  set  aside  upon  the  motion 
of  the  accused  themselves  for  a  new  trial. 
That  verdict  having  been  a  legal  finality  in 
the  case,  the  action  of  the  court  in  refusing 
to  receive  it  was  illegal,  and  everything  else 
that  occurred  thereafter,  including  the  find- 
ing of  the  verdict  of  voluntary  manslaughter, 
and  the  motion  for  a  new  trial  based  on 
that  verdict,  were  absolutely  null  and  void. 
As  an  original  proposition  It  might  have 
been  contended  by  the  state  with  some  force 
that,  by  filing  a  motion  for  a  new  trial  for 
the  purpose  of  setting  aside  the  verdict  of 
voluntary  manslaughter,  the  accused  recog- 
nized that  that  verdict  was  valid  on  its 
face,  and  that  a  motion  for  a  new  trial  •was 
necessary  in  order  to  get  rid  of  it,  and  that 
for  this  reason  they  might  have  been  estop- 
ped to  deny  that  the  verdict  of  voluntary 
manslaughter  was  the  verdict  rendered  in 
the  case,  which  it  was  necessary  for  the  ac- 
cused to  get  rid  of  by  a  motion  for  a  new 
trial.  But  this  contrition  can  no  longer  be 
made  by  the  state,  in  view  of  the  fact  that 
the  motion  for  a  new  trial  was  expressly 
based  upon  the  ground  that  the  verdict  for 
involuntary  manslaughter  was  the  legal  ver- 
dict in  the  case,  and  the  Court  of  Appeals 
dealt  with  this  question,  and  forever  settled 
the  proposition  that  the  verdict  for  Involun- 
tary manslaughter  was  the  legal  verdict  in 
the  case,  and  that  the  verdict  of  voluntary 
manslaughter  was  absolutely  null  and  void. 
The  words  "after  conviction,''  as  used  in  the 
Constitution,  must  necessarily  mean  after 
conviction  by  the  verdict  which  It  Is  sought 
to  set  aside  upon  motion  for  a  new  trial. 
Here  there  was  no  effort  to  set  aside  the  only 
legal  verdict  in  the  case.  The  effect  of  the 
position  taken  by  counsel  for  the  accused 
was  to  acquiesce  in  the  first  verdict  and  in- 
sist upon  its  being  enforced  against  them. 
This  contention  having  been  decided  in  their 
favor,  they  cannot  again  be  placed  on  trial 
under  this  indictment  for  any  offense  what^ 
ever.  Certainly  they  cannot  be  tried  again 
for  Involuntary  manslaughter,  because  that 
verdict  has  never  been  set  aside,  and  they 


652 


76  SOrTTHBASTEBN  REPOBTBB 


<QtL 


cannot  again  be  tried  for  murder  or  rolnn- 
tary  manslaughter,  because  they  have  been 
acquitted  of  both  of  those  offenses,  and  the 
.principle  of  the  decision  in  the  Ezzard  Case, 
supra,  applies. 

Generally  a  new  trial  is  granted  for  mat- 
ters dehors  the  record,  such  as  misbehavior 
of  a  party  or  a  juror,  or  because  the  verdict 
is  contrary  to  the  evidence,  or  for  misdirec- 
tion to  the  jury  by  the  judge,  and  matters 
of  like  character.  Such  was  the  rule  at 
common  law.  3  Blackstone's  Commentaries, 
387.  And  the  common-law  rule  prevails  sub- 
stantially in  this  state.  Hence  it  is  that  an 
error  in  a  judgment  or  decree,  or  an  error 
in  a  ruling  of  the  court  upon  the  sufficiency 
of  pleadings  and  matters  of  like  nature,  can- 
not be  cured  by  a  motion  for  a  new  trial. 
It  is  undoubtedly  true  that  as  a  general  rule 
the  effect  of  granting  a  new  trial  in  a  crim- 
inal case  is  to  award  a  de  novo  Investigation 
under  the  indictment  upon  which  the  accused 
was  convicted,  and  to  set  a^de  and  declare 
null  and  void  everything  that  transpired  be- 
tween arraignment  and  the  end  of  the  trial, 
and  the  purpose  of  granting  a  new  trial  is 
to  have  a  re-examlnation  of  the  fiicts  in  is- 
sue. The  specific  office  of  a  motion  for  a 
new  trial  is  to  procure  the  setting  aside  of 
the  verdict  which  has  been  returned  against 
the  complaining  party.  In  this  case  the  ac- 
cused prayed  that  a  new  trial  be  awarded  to 
them  upon  several  gn^>unds.  Incorporating  in 
their  motion  the  usual  statutory  ground  that 
the  verdict  was  contrary  to  law  and  the  evi- 
dence. It  plainly  appears  from  the  motion 
itself  that  the  verdict  which  the  accused 
thus  sought  to  have  set  aside  was  a  verdict 
finding  the  accused  guilty  of  voluntary  man- 
slaughter. That  the  motion  for  a  new  trial 
was  treated  in  this  way  by  the  Court  of  Ap- 
peals when  the  case  was  here  before  cannot 
admit  of  question.  The  court  dealt  with 
that  motion  as  being  one  to  set  aside  and 
have  declared  null  and  void  the  verdict  for 
voluntary  manslaughter,  and  this  decision 
was  put  upon  the  sole  ground  that  a  previ- 
ous valid  verdict  of  involuntary  manslaugh- 
ter had  been  returned  in  the  case.  Having 
thus  dealt  with  the  motion,  and  having  ex- 
pressly ruled  that  by  tiie  return  of  the  first 
verdict  the  accused  stood  acquitted  of  both 
voluntary  manslaughter  and  murder,  the 
court,  in  effect,  treated  the  motion  for  a  new 
trial  as  a  motion  to  set  aside  the  verdict  of 
voluntary  manslaughter.  The  accused  had 
the  right  to  file  such  a  motion  as  this,  and 
it  would  have  been  the  duty  of  the  court  to 
pass  upon  it  and  determine  the  question 
which  they  thus  sought  to  raise.  This  being 
true,  in  view  of  the  express  ruling  of  the 
Court  of  Appeals  on  the  subject  when  the 
case  was  here  before,  It  cannot  now  be  con- 
tended that,  by  obtaining  a  new  trial,  the 
accused  can  again  be  put  upon  trial  under 
the  indictment  for  any  offense  involved 
therein. 


t21  It  is  earnestly  argued  by  counsd  for 
the  accused  that  their  clients  stand  discharg- 
ed, and  that  the  verdict  of  Involuntary  man- 
slaughter was  a  nullity,  because  the  accused 
were  not  permitted  to  poll  the  jury,  since 
this  was  one  of  their  absolute  rights,  which 
could  not  be  taken  away  from  them  by  the 
court  Hopkins  v.  State,  6  Ga.  App.  403,  66 
Sw  E.  57;  McCullough  v.  State,  10  Ga.  App. 
403,  73  S.  E.  646.  Generally,  the  right  to 
poll  is  waived.  If  it  is  not  demanded;  the 
only  exception  being  that  the  accused  must 
be  given  the  opportunity  to  make  the  de- 
mand. In  the  present  case,  when  the  verdict 
for  involuntary  manslaughter  was  returned, 
the  record  shows  that  the  accused  had  ample 
time  to  ask  permission  to  poll  the  jury  be- 
fore they  were  sent  back  by  the  court  for 
further  deliberation.  £)ven  If  this  were  not 
true,  it  would  simply  be  ground  for  a  new 
trial,  and  would  certainly  not  be  a  question 
which  could  be  raised  by  a  special  plea,  as- 
serting that  the  defendants  were  absolutely 
discharged  by  the  failure  of  the  court  to 
allow  time  within  which  to  make  a  demand 
that  the  jury  be  polled,  when  no  exception 
was  taken  to  the  verdict  for  this  reason. 
But,  besides  all  this,  the  accused  are  clearly 
estopped  from  raising  any  such  question  now. 
They  acquiesced  In  the  verdict  of  involuntary 
manslaughter.  They  solemnly  asserted  that 
it  was  a  legal  verdict,  and  that  the  court 
ought  to  have  allowed  It  to  be  recorded  upon 
its  minutes.  They  procured  a  decision  from 
the  Court  of  Appeals  that  the  verdict  was 
a  legal  verdict,  and  that  for  this  reason,  and 
this  reason  alone,  the  verdict  finding  the 
accused  guilty  of  voluntary  manslaughter 
was  absolutely  null  and  void.  They  are  es- 
topped now  to  assert  that  their  former  posi- 
tion was  untenable,  and  that  a  verdict  which 
they  then  asserted  to  be  legal  and  valid  is 
now  void  on  account  of  something  which  ex- 
isted, and  of  which  they  had,  knowledge, 
when  the  contention  was  made. 

What  has  been  said  likewise  disposes  of 
the  contention  of  counsel  for  the  accused 
that  they  have  never  had  an  opportunity  to 
file  a  motion  for  a  new  trial  to  get  rid  of  the 
first  verdict,  because  it  had  not  been  received 
by  the  court  and  filed,  so  that  exception  to  It 
could  be  taken.  The  effect  of  the  decision 
of  the  Court  of  Appeals  was  that  publica- 
tion of  the  verdict  by  the  foreman  of  the 
jury  was  sufficient  to  give  it  legal  efficacy. 
There  was,  therefore,  no  reason  why  the  ac- 
cused could  not  have  filed  a  motion  for  a 
new  trial  and  asked  that  that  verdict  be  set 
aside.  And,  furthermore,  they  cannot  now 
assert  that  that  verdict  was  not  a  final  de- 
termination of  the  case,  when,  on  their  own 
motion,  they  procured  a  decision  from  the 
Court  of  Appeals  that  It  was.  It  is  perhaps 
true  that,  when  the  case  was  here  before,  the 
court  should  have  given  the  trial  judge  ex- 
press instructions  to  receive  the  first  verdict, 
have  It  recorded  on  the  minutes,  and  enter 


W.Va.) 


MAB8HALL  t.  POKTKB 


653 


up  jndgment  of  conrlctloii  thereon.  But, 
while  no  express  direction  of  this  sort  was 
given,  this  is  a  necessary  result  of  the  de- 
cision rendered. 

The  suggestion  was  made  In  the  argument 
that  the  verdict  had  been  erased  from  the 
Indictment,  and  was  no  longer  a  part  of  the 
record  of  the  court  If  this  be  true,  the 
court  can  establish  a  copy  of  the  verdict  in 
the  same  manner  that  any  other  lost  or  de- 
stroyed record  can  be  established.  Direction 
will  therefore  be  given  that  the  Judgment 
of  the  trial  court,  In  adjudging  that  the  ac- 
cused were  not  entitled  to  be  absolutely  dis- 
charged and  acquitted,  be  affirmed,  and  that 
the  Judgment  overruling  the  plea  of  former 
conviction  of  Involuntary  manslaughter,  and 
former  acquittal  of  the  offense  of  murder  and 
voluntary  manslaughter  be  reversed,  with 
Erection  that  the  verdict  of  Involuntary 
manslaughter  be  recorded  upon  the  minutes 
cf  the  court,  and  that  sentence  under  that 
verdict  be  imposed  in  the  manner  prescribed 
by  law. 

Judgment  affirmed  in  part,  and  in  part  re- 
Teroed,  with  direction. 


(n  w.  Va.  no) 

MARSHALL  v.  PORTER  et  aL 
{Supreme  €6urt  of  Appeals  of  West  Virginia. 

Nov.  19,  1012.) 

(Byllahu9  ly  i\e  Cowri.) 

1.  Mortgages    ({    311*)  —  Oompxjlsobt    Re- 
lbasb-^suit  to  compel. 

The  promisor  In  nonnegotiable  notes,  se- 
cured by  a  deed  of  trust  on  land,  and  owner  of 
the  land,  claiming  full  or  partial  satisfactioD 
of  the  notes  by  payment  or  application  of  set- 
offs by  agreement,  which  the  creditor  denies, 
will  be  entertained  in  a  court  of  eauity  for  a 
compnlsory   release   of  the   deed   of  trust  on 

}»roof  of  full  satisfaction  of  the  debt,  or  for 
ndicial  ascertainment  of  the  amount  doe  and 
redemption  tiiereof  on  proof  of  partial  satis- 
faction. 

[Ed.  Note.— -For  other  cases,  see  Mortgages, 
Cent  Dig.  ff  919-929 ;    Dec  Dig.  {  311.*] 

2.  Bills  and  Notes  ({  322*)— Nonnegotia- 
ble Notes^Eqthties  in  Hands  of  Makeb. 

Equities  against  nonnegotiable  promissory 
notes  in  the  hands  of  an  assignee,  acquired,  by 
the  promisor,  against  him,  while  ne  held  them, 
are  available  as  discounts  or  credits  against  a 
subsequent  assignee. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  f|  763,  706;  Dec.  Dig.  i 
822.»] 

Appeal  from  Circuit  Court,  Hancoclc  Coun- 
ty. 

Bill  by  O.  S.  Marshall  against  W.  D;  Por- 
ter, executor  and  others.  Decree  for  defend- 
ants, and  plaintiff  appeals.  Reversed  and.  re- 
manded. 

J.  B.  Sommerville,  of  Wheeling,  and  John 
Marshall,  of  Parkersbnrg,  for  appellant  B. 
A.  Hart,  of  New  CumbOrland,  for  appellees. 

POFFENBARGER,  J.  Complainant*B  bill 
praying  alternatively  for  compulsory  release 


of  a  deed  Of  trust,  or  permission  to  redeem 
therefrom,  in  case  a  balance  shall  be  found 
due  the  creditor,  was  dismissed  as  not  stat- 
ing a  case  of  equitable  cognizance,  or  not 
showing  ground  of  relief. 

[1]  As  to  Jurisdiction  in  equity  there  is 
no  doubt  The  deed  of  trust  is  really  a  mod- 
ified form  of  mortgage,  and  courts  of  equity 
have  always  entertained  bills  to  redeem  from 
mortgages.  Lawrence  v.  Du  Bois,  16  W.  Va. 
443;  Clark  v.  Long,  4  Rand.  (Va.)  451.  If 
the  amount  of  the  debt  secured  by  a  deed  of 
trust  is  uncertain  for  any  reason,  there  Is  Ju- 
risdiction in  equity  to  determine  the  amount 
and  status  thereof  in  advance  of  a  sale.  It 
is  the  duty  of  the  trustee,  before  sale,  to  in- 
stitute a  suit  to  remove  the  uncertainty  as 
an  impediment  to  the  sale,  and  either  the 
debtor  or  the  creditor  may  do  so.  George, 
Trustee,  v.  Zinn,  57  W.  Va.  15,  49  S.  B.  904, 
110  Am.  St.  Rep.  721. 

It  remains  only  to  say  whether  the  plead- 
ings and  proof  show  any  cause  for  resort  to 
a  court  of  equity.  The  bUl  claims  entire 
satisfaction  of  the  debt  by  payment,  and 
also  denies  any  indebtedness  on  account  of 
the  secured  notes.  As  the  evidence  showd 
only  cross-demands,  its  admissibility  under 
the  allegations  of  the  bUl  is  denied,  but 
we  think  it  is  admissible  under  the  general 
denial  of  indebtedness.  Such  denial  would 
be  a  good  plea  in  an  action  of  debt  and 
the  rules  of  equity  pleading  are  more  liberal 
than  those  applicable  to  common-law  pro- 
ceedings. Columbia,  etc,  Co.  v.  Fierbangh, 
59  W.  Va.  334,  53  8.  B.  468;  Powell  v. 
Parkersburg,  28  W.  Va«  698.  The  present 
holder  of  the  notes  is  the  executor  of  the 
will  of  a  deceased  assignee  thereof,  and 
the  8et8-<rff  are  demands  against  her  assign- 
or, acquired  before  the  assignment  The 
notes  are  nonnegotiable,  and  the  complain- 
ant claims  the  assignor  agreed,  while  he 
held  them,  to  allow  credit  thereon  for  the 
amount  of  the  cross-demands.  They  were 
executed  April  14,  1886,  and  made  payable 
to  Jasper  M.  Porter,  who,  in  1893,  assigned 
them  to  James  M.  Porter,  complainant's  al- 
leged debtor.  In  1907,  the  latter  assigned 
them  to  his  sister,  Fannie  Porter  McBride, 
who  has  since  died.  Complainant  Is  an  at- 
torney at  law,  and  was  at  one  time  after  the 
execution  of  the  notes,  derk  of  the  county 
court  <tf  his  county.  As  such  attorn^  and 
elerlE,  as  well  as  commissioner  and  trustee  In 
divers  transactions,  he  claims  to  have  per- 
formed services  for  James  M.  Porter  on  many 
occasions,  on  account  of  which  the  latter  be- 
came indebted  to  him  in  numerous  small 
sums,  which,  it  is  claimed,  he  agreed  to  allow 
as  credits  on  the  notes.  He  swears  James  M. 
Porter  obtained  the  notes  from  Jasper  M. 
Porter,  the  original  holder,  to  enable  him  to 
give  credit  thereon  for  the  amount  of  said 
cross-demands.  The  largest  credit  so  claim- 
ed grew  out  of  a  transaction  respecting  an 
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oil  lease.  In  the  year  1889  the  complainant 
purchased  an  Interest  in  the  Tope  oil  lease, 
owned  by  James  M.  Porter,  and  under  which 
a  productive  oil  well  was  drilled.  Porter 
held  the  title  to  the  lease  and  managed  the 
business.  Some  years  later  he  sold  It  and  all 
of  the  fixtures  connected  with  it,  but  never 
rendered  any  account  to  the  complainant 
Just  what  it  was  worth  or  what  it  sold  for 
is  not  disclosed,  but  a  charge  of  $600  is  made 
against  Porter  on  account  of  complainant's 
interest  in  it 

In  the  absence  of  an  agreement  to  give  cred- 
it on  the  trust  debt  for  the  amounts  of  these 
claims,  they  would  have  no  connection  there- 
with, and  would  amount  to  no  more  than 
ground  for  an  action  at  law  to  recover  them, 
or  such  of  them  as  are  well  founded.  But 
the  complainant  testifies  substantially  that 
Porter  agreed  to  allow,  as  credits  on  the 
notes,  such  sums  as  might  be  found  due  from 
him.  Porter  makes  no  denial  of  some  of  the 
claims,  dating  back  many  years,  and  pro- 
cured the  notes,  as  complainant  says  he  prom- 
ised to  do,  and  held  them  from  1893  until 
1907,  collecting  nothing  on  account  thereof 
.except  $150,  in  December,  1895,  nor  demand- 
ing payment.  This  conduct  harmonizes  per- 
fectly with  the  alleged  agreement,  and  is  in- 
consistent with  any  other  theory.  The  ex- 
press testimony  as  to  the  agreement  is  very 
general  and  indefinite,  and  relates  more  di- 
rectly to  the  oil  well  interest  than  anything 
else,  but  we  think  it  is  aided  materially  by 
the  circumstances  and  conduct  of  the  parties. 
The  witness  says  he  wanted  a  settlement 
for  his  interest  in  the  oil  well  and  kept  in- 
sisting upon  it  and  was  put  off,  and  that  final- 
ly Porter  said  "he  would  lift  the  note  him- 
self," and  they  "could  settle  afterward." 
Again,  he  says  he  importuned  Porter,  in 
1893,  for  a  settlement  as  to  the  oil  well  in- 
terest, saying  he  wanted  to  use  the  money 
to  pay  the  notes  then  held  by  Jasper  M.  Por- 
ter, and  this  effort  resulted  in  Porter's  prom- 
ise to  "lift  the  notes"  and  allow  complainant 
to  settle  with  him.  They  were  evidently  pro- 
cured in  that  year.  Porter  makes  no  denial 
of  this  statement  nor,  in  most  instances,  of 
hia  indebtedness  for  the  items  of  the  account 
exhibited  against  him.  Some  of  these  are 
for  money  actually  expended  for  hia  benefit. 
To  refuse  credit  for  them  at  this  late  day 
would  subject  all  of  them  to  the  bar  of  the 
statute  of  limitations,  should  it  be  invoked, 
and  complainant  seems  clearly  to  have  re- 
lied, in  his  forbearance,  upon  the  agreement 
set  up. 

[2]  As  the  notes  were  not  negotiable,  they 
are  subject  to  all  proper  credits  in  the  handis 
of  assignees.  Hence  neither  the  assignment 
to  Mrs.  McBride  nor  her  subsequent  death 
bars  complainant's  right  That  the  equity 
here  is  against  an  assignee,  not  the  original 
creditor,  is  immaterial.  The  purchaser  of  a 
chose  in  action  abides  the  case  of  the  person 
from  whom  he  buys.    Darrls  v.  Austin,  1  Ves. 


249;  Thomas  v.  Linn,  40  W.  Va.  122,  20  S. 
E.  878.  Complainant  may  not  be  entitled  to 
an  allowance  of  all  his  claims,  since  there 
seem  to  have  been  other  transactions  be- 
tween the  parties  in  which  he  may  have  got- 
ten the  benefit  of  some  of  them,  and  possibly 
some  of  them  may  never  have  been  well 
founded;  The  trial  court,  deeming  none  of 
them  allowable,  seems  not  to  have  inquired  as 
to  the  merits  of  each  separate  and  distinct 
demand.  As  the  inquiry  and  settlement  will 
involve  numerous  inquiries  of  fact  and  ex- 
tensive calculations,  the  cause  seems  to  be 
one  proper  for  reference  to  a  commissioner, 
but  that  lies  within  the  discretion  of  the 
trial  court 

As  it  may  be  necessary  to  order  a  sale  of 
the  property,  the  trustee  should  be  made  a 
party  by  amendment. 

For  the  reasons  stated,  the  decree  will  be 
reversed,  and  tbn^  cause  remanded  for  fur- 
ther and  full  inquiry  as  to  the  amount  of  the 
complainant's  indebtedness  on  account  of  the 
notes  in  question,  if  any,  and  for  final  dis- 
position in  accordance  with  the  rules  and 
principles  of  equity. 


(71  W.  Va.  825) 
DICKINSON  v.  STUART  COLLIERY  OO. 

(Supreme  Cburt  of  Appeals  of  West  Virginia. 

Nov.  19,  1912.) 

(8yUahu9  &y  the  Court.) 

1.-  Masteb    and    Sebvawt    (i   278*) — Bxnxh 
BiON  IN   Coal  MiNE^AonoNABUB  Nkqli- 

GENCB. 

The  fact  of  an  explosion  in  a  coal  mine  is 
not  prima  facie  evidence  of  actionable  negli- 
gence on  the  part  of  the  owner  or  operator  of 
the  mine.  The  rule  res  ipsa  loquitur  does  not 
apply. 

[Ed.  Note.^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  K  954-972,  977 ;  Dec  Dig. 
i  27a*] 

2.  Masteb   and    Sbbvant   (i   95*)— Eicplot- 

MENT   OF  MlNOB^AcnONABLE  NEOIJGENCB. 

It  is  actionable  negligence  for  the  owner 
or  operator  of  a  coal  mine  to  employ  a  boy  un- 
der the  age  of  twelve  years  to  work  in  such 
mine,  in  violation  of  section  412,  chapter  15U, 
Code  1906. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  141,  160;  Dec  Dig.  § 
95.*] 

3.  Death  ({  24*)  —  Irjttbibs  to  Minob  — 
Rights  or  Fatheb  to  Recoveb. 

Where  a  father  consents  to  or  is  a  party 
to  a  contract  of  employment,  of  his  infant  son 
under  twelve  years  of  age,  in  a  coal  mine,  in 
violation  of  section  412,  chapter  15H,  Code 
1906,  and  the  son  is  killed  by  an  explosion  in 
the  mine,  and  the  father  would  be  sole  bene- 
ficiary of  any  recovery,  his  contributory  neg- 
ligence in  respect  to  su^h  employment  will  bar 
action  against  the  owner  or  operator  of  the 
mine,  for  damages,  unless  such  owner  or  oper- 
ator be  guilty  of  some  other  act  of  negligence, 
not  of  a  fellow  servant  shown  to  have  been 
the  proximate  cause  or  such  explosion,  and 
consequential  death  of  such  infant  employ^. 

[Ed.  Note. — For  other  cases,  see  Death.  Cent 
Dig.  §§  25,  26 ;   Dec.  Dig.  §  24.*] 


0  —  ■ 
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Error  to  Oircalt  Court,  Fayette  Connty. 

Action  by  IL  H.  Dickinson  against  the 
Stuart  Colliery  Company.  Judgment  for  de- 
fendant, and  plaintur  brings  error.   AJfirmed. 

Llttlepage,  Cato  &  Bledsoe,  of  Charleston, 
and  C.  W.  Osentoih  and  C.  R.  Summerfield« 
both  of  Fayetteville,  for  plaintiff  in  error. 
Mollohan,  McClintic  &  Mathews,  of  Charles- 
ton, and  Dillon  &  Nuckolls,  of  FayetteTille, 
for  defendant  in  error. 

MILiLER,  J.  This  is  an  action  by  plaintiff, 
as  administrator,  under  sections  5  and  6, 
chapter  108,  Code  1906— our  Lord  Camp- 
beirs  Act — for  wrongfully  causing  the  death 
of  Dallas  E.  Love,  a  boy  under  twelve  years 
of  age,  employed  in  defendant's  coal  mine, 
the  result  of  an  explosion  on  January  29, 
1907. 

On  the  trial,  after  plaintiff  had  introduced 
all  his  evidence  and  rested,  the  court  below, 
on  motion  of  defendant,  struck  out  all  the 
evidence,  directed  a  verdict  for  defendant, 
and  thereon  pronounced  the  Judgment  of 
nil  capiat,  now  complained  of. 

The  declaration  contains  thirteen  counts, 
charging  defendant  with  negligence  in  the 
performance  or  non-performance  of  many 
statutory  and  common  law  duties;  but  no 
attempt  was  made  to  establish  by  evidence 
negligence  of  omission  or  commission,  except, 

(a)  ftdlure  to  provide  a  second  opening  as  pro- 
vided by  section  405,  chapter  15H,  Code  1906 ; 

(b)  failure  to  provide  a  proper  system  of  ven- 
tilation ;  (c)  stopping  or  slowing  down  of  the 
fan  by  the  superintendent  on  the  day  of  the 
explosion;  (d)  employment  of  decedent,  a 
boy  under  the  age  of  twelve  years  contrary 
to  section  412,  of  chapter  15H,  Code  1906. 
It  is  claimed  that  the  evidence  of  these  facts 
admitted,  or  erroneously  rejected,  at  the 
least,  make  a  prima  facie  case  of  negligence, 
entitling  plaintiff  to  have  the  case  go  to  the 
Jury,  and  to  a  recovery  if  the  Jury  so  found. 

We  cannot,  however,  accede  to  this  prop- 
osition. The  fact  is  admitted  and  proven 
that  the  mine  had  but  the  one  opening;  it 
was  comparatively  a  new  mine,  and  a  second 
opening  in  process  had  not  yet  been  complet- 
ed; but  there  was  absolutely  no  evidence 
showing  or  tending  to  show  that  the  want  of 
a  second  opening  was  the  proximate  or  even 
remote  cause  of  the  explosion  or  injury. 
Moreover,  witnesses  for  plaintiff  admit  that 
the  system  of  ventilation  was  ample  and  suffi- 
cient to  have  properly  ventilated  the  mine, 
that  this  fan  was  of  the  best  and  most  improv- 
ed inventions,  and  that  properly  operated  It 
would  have  furnished  ample  ventilation  to 
all  parts  of  the  mine,  considering  the  nature 
and  character  of  the  mine  for  generating 
noxious  and  dangerous  gases.  Complaint  is 
made  of  the  rejection  of  the  evidence  of  ex- 
pert witnesses  on  the  question,  of  the  safety 
of  the  mine  without  a  second  opening,  and  of 
other  assumed  defects  in  construction;  but 
the  questions  propounded  were  very  indefi- 


nite, and  no  showing  was  made  as  to  what  the 
evidence  would  be,  and  if  material,  we  can- 
not say  there  was  error  in  the  rulings  of  the 
court  thereon. 

Next,  as  to  the  stopping  or  slowing  down 
of  the  fan  by  the  superintendent  Evidence 
admitted,  and  rejected,  showed  or  tended  to 
show  that  on  the  day,  and  a  short  time  before 
the  explosion,  the  superintendent,  while  neo* 
essary  repairs  were  being  made  in  the  shafts 
and  on  complaint  of  the  men  at  work  there 
of  cold  air  going  down  the  shaft,  slowed 
down  the  fan  from  seventy-five  to  twenty- 
five  revolutions  per  minute.  Assuming  this 
to  be  the  act  of  a  vice  principal,  and  viola- 
tive of  section  409,  chapter  15H,  Code  1906, 
as  claimed,  there  is  not  a  particle  of  evidence 
showing  or  tending  to  show  that  twenty-five 
revolutions  would  not  furnish  sufficient  air 
to  voitilate  the  mine,  or  that  this  act  of  the 
superintendent  was  the  proximate  cause  of 
the  explosion  and  of  the  consequential  Injury 
to  the  deceased.  The  fact  is,  however,  that 
the  section  of  the  statute  referred  to  permits 
the  shutting  down  of  the  fftn  when  repairing 
the  machinery  or  doing  other  work  in  the 
mine  which  may  make  it  necessary.  But  it 
is  not  claimed  the  fan  was  whoUy  shut  down, 
but  only  that  the  speed  was  reduced,  not  a 
violation  of  the  statute  unless  a  higher  speed 
was  required  to  properly  ventilate  the  mine 
during  the  time  required  to  repair  the  shaft 
The  slowing  down  of  the  fan  to  make  repairs* 
not  shown  to  have  proximately  caused  the 
explosion,  was  therefore  simply  one  of  the 
dangers  necessarily  incident  to  the  operation 
of  the  mine,  and  for  which  no  actionable  neg- 
ligence can  be  Imputed  to  defendant  though 
ordered  or  done  by  the  vice  principal,  the 
superintendent 

[1]  The  fact  of  the  explosion  is  not,  as 
plaintiff's  counsel  affirm,  even  prima  facie 
evidence  of  negligence,  calling  for  explana- 
tion. In  other  words  the  rule  res  ipsa  lo- 
quitur  does  not  apply.  We  take  Judicial  no- 
tice that  explosions  occur  in  the  best  equip- 
ped, best  regulated  and  perfectly  ventilated 
mines.  Moreover,  the  owner  or  operator  is 
not  liable  when  the  explosion  is  the  result 
of  negligence  of  a  fellow  servant  and  not  of 
its  neglect  to  furnish  a  reasonably  safe  place 
in  the  first  instance,  or  to  employ  a  com- 
petent mine  boss  or  fire  boss,  or  to  perform 
some  other  statutory  or  common  law  duty 
imposed.  Squilache  v.  Coal  &  Coke  Co.,  64 
W.  Va.  337,  62  S.  B.  446 ;  Williams  v.  Thack- 
er  Coal  ft  Coke  Co.,  44  W.  Va.  699,  30  S.  E. 
107,  40  Ia  B.  A.  812 ;  McMillan  v.  Coal  Co., 
61  W.  Va,  531,  57  S.  E.  129,  11  L.  B.  A 
(N.  S.)  840;  Helliel  v.  Piney  Coal  ft  Coke  Co., 
70  W.  Va.  45,  73  S.  B.  289;  Bralley  v.  Coal 
ft  Coke  Co.,  66  W.  Va,  278,  66  S.  E.  684. 
High  authority  says  that  violation  of  a  stat- 
ute or  ordinance  is  not  even  prima  fade 
actionable  negligence,  except  when  the  court 
can  say  as  matter  of  law  that  the  conse- 
quences against  which  the  statute  was  in- 
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tended  to  provide  have  actually  ensued  from 
its  violation.  4  Thompson,  Law  Neg.  section 
3827 ;  21  Am.  St  Eng.  Bncy.  Law,  480,  quoted 
in  Norman  v.  Coal  CJo.,  68  W.  Va.  405,  408, 
69  S.  E.  857,  31  L.  R.  A.  (N.  S.)  504. 

[2]  Bnt  was  the  employment  of  the  boy  In 
violation  of  the  statute,  actionable  negli- 
gence? We  decided  in  Norman  v.  Coal  Co., 
supra,  with  reference  to  a  boy  under  the  age 
of  fourteen  years,  that  his  employment  in  a 
coal  mine  in  violation  of  the  statute  does 
constitute  actionable  negligence  whenever 
that  violation  is  the  natural  and  proximate 
cause  of  the  injury.  And  this  is  so  accord- 
ing to  the  rule  enunciated  In  the  Norman 
Case,  although  the  boy  may  have  negligently 
contributed  to  his  injury,  if  such  contribu- 
tory negligence  was  of  that  character  which 
the  statute  was  intended,  with  respect  to 
youths  of  that  age,  to  provide  against.  And 
it  is  also  held  that  such  youths  are  not  to  be 
regarded  as  having  assumed  the  risks  of  in- 
juries due  to  the  negligence  of  fellow  serv- 
ants, as  the  statute  was  intended  to  protect 
them  against  all  such  injuries  which  might 
result  from  the  ordinary  operations  of  the 
mine  or  plant  where  employed. 

[3]  But  the  foremost  and  controlling  ques- 
tion we  have  presented  here,  and  the  one 
mainly  relied  on  In  defense.  Is  whether  the 
act  of  the  father,  who  under  our  law  would 
be  the  beneficiary  of  any  recovery,  in  con- 
senting to  the  employment  of  the  boy,  and 
who  in  fact  was  the  real  party  to  the  con- 
tract of  employment,  and  received  the  wages 
of  his  infant  son,  will  defeat  a  recovery, 
upon  the  principle  of  estoppel  or  negligence 
contributing  to  the  death  of  his  child?  Of 
course,  If  his  death  resulted  from  some  posi- 
tive violation  of  the  statute  or  other  fault, 
for  which  defendant  was  responsible,  and 
shown  to  have  been  the  proximate  cause,  the 
contributory  negligence  of  the  father  in  con- 
senting to  the  employment  could  not  be  re- 
garded as  the  proximate  cause,  for  in  that 
event  the  employment  would  not  have  been 
the  last  or  causing  cause. 

But  on  the  evidence  we  have  determined 
that  there  was  no  negligence  of  the  defend- 
ant other  than  the  unlawful  employment  to 
which  the  father  contributed,  precluding  re- 
covery. The  expression  of  the  Court  in  the 
opinion  in  Daniel  v.  Coal  Co.,  68  W.  Va. 
490,  69  S.  E.  993 ;  and  in  Burke  v.  Big  Sandy 
Coal  &  Coke  Co.,  68  W.  Va.  421,  69  S.  E. 
992,  is  not  to  be  regarded  as  laying  down  a 
different  rule.  It  is  argued  that  the  statute 
to  not  employ  infants  is  directed  against  the 
employer,  and  not  to  the  parent  or  guardian. 
Section  412,  chapter  15H,  Code  1906,  may 
perhf^ps  be  so  construed ;  but  section  456  of 
the  mme  chapter,  in  pari  materia,  imposes 
a  penalty  on  the  parent  or  guardian  for  al- 


lowing an  Infant  of  the  Inhibited  age  to  be 
so  employed  in  a  mine  or  factory. 

The  point  was  not  distinctly  decided,  but 
Gunn  V.  Ohio  River  Eailroad  Co.,  42  W.  Va. 
676,  26  S.  E.  546,  36  L.  B.  A.  575^  and  Bias 
V.  C.  ft  O.  Ry.  Oo.,  46  W.  Va.  349,  33  S.  B. 
240,  practically  commit  us  to  the  rule,  sup- 
ported by  reason  and  by  the  great  weight  of 
authority,  that  where  the  child  is  living  the 
negligence  of  the  father  cannot  be  imputed  to 
it,  to  effect  its  right  of  action  and  recovery; 
but  where  the  child  is  dead,  and  the  father 
is  by  law,  the  sole  distributee  of  the  child, 
and  would  be  the  beneficiary  of  any  recovery, 
his  negligence  in  consenting  to  and  In  be- 
coming a  party  to  the  contract  of  unlawful 
employment,  will  bar  recovery,  regardless  of 
who  may  be  the  administrator  suing,  unless 
the  injury  or  death  of  the  child  was  the 
result  of  defendant's  willful  or  wanton  act 
as  the  proximate  cause.  The  Virginia  case 
of  N.  &  W.  Ry.  Co.  V.  Groseclose,  88  Va. 
267,  13  S.  E.  454,  29  Am.  St  Ret).  718,  said 
to  hold  the  contrary  doctrine,  was  distinctly 
overruled  in  the  later  case  of  Richmond  F. 
&  P.  R.  Oo.  V.  Martin's  Adm'r,  102  Va.  201, 
45  S.  E.  894,  where  the  Iowa  case  of  Wymore 
V.  Biahaska  County,  78  Iowa,  396,  43  N.  W. 
264,  6  L.  R.  A.  545,  16  Am.  St  Rep.  449,  is 
criticised  and  disapproved.  In  Iowa  the  stat- 
ute gives  right  of  recovery  to  the  estate  of 
the  minor  and  also  to  one  of  the  next  of  kin. 
It  will  serve  no  good  purpose  to  review  or 
criticise  the  many  cases  laying  down  the 
rule  to  which  we  have  declared  our  alle- 
giance. Some  of  these  are  cited  by  Judge  Bran- 
non  in  the  two  decisions  referred  to.  Others 
will  be  found  collated  in  other  Judicial  de- 
cisions and  text  books  on  negligence.  In 
the  recent  case  of  I>avla,  Adm'r,  v.  Seaboard 
Air  Line  Ry.,  136  N.  C.  115,  48  &  E.  591, 
reported,  with  note,  in  1  Am.  &  Bug.  Anno. 
Cases,  214,  some  of  these  cases  and  text 
books  are  cited  for  the  proposition  to  which 
we  have  given  our  approval,  and  applicable 
to  this  case,  namely,  that  "While  the  negli- 
gence of  parents,  or  others  in  loco  parentis, 
cannot  be  imputed  to  a  chUd  to  support  the 
plea  of  contributory  negligence,  when  the  ac- 
tion is  for  his  benefit,  yet  when  the  action 
Is  by  the  parent,  or  the  parent  is  the  real 
beneficiary  of  the  action,  as  distributee  of 
the  deceased  child,  the  contributory  negli- 
gence of  the  parent  can  be  shown  in  evidence 
in  bar  of  the  action.*'  This  doctnne,  as  de- 
clared in  the  North  Carolina  case  and  other 
cases,  is  founded  on  the  wholesome  doctrine 
that  one  shall  not  be  permitted  to  profit  by 
his  own  wrong. 

The  many  other  points  raised  and  argued 
In  briefs  of  counsel  become  unimportant,  be- 
cause uncontrolling  and  immaterial. 

The  Judgment  below  is  therefore  affirmed. 


W.VaO 


FRKKMAN  T.  PB1CTCMAN 


667 


(71  W.  Va.  308) 

FREEMAN  t.  FHEEMAN  et  aLf 
(Supreme  Coart  of  Appeals  of  West  Virgizda. 

Nov.  19,  1912.) 

(8yttaJm§  by  the  Court.) 

1.  Wills  (J  119*)— Bxtoution— Subsobibiho 

TVlTNKSS* 

It  is  not  necessary  that  subscribing  wit- 
nesses should  know  the  contents  of  the  wUl, 
or  that  the  testator  should  tell  them  that  the 
paper  I0  his  will.  If  they  are  called  to  witness 
his  signature  to  a  paper,  and  do  so  in  his  pres- 
ence  and  in  the  presence  of  each  other,  after 
reading  the  attestation  dause  appended  there- 
to* which  states  that  it  is  the  will  of  the  party 
whose  signature  they  are  called  upon  to  wit- 
ness, it  is  a  sufficient  attestation;  and  proof 
of  these  facts  establishes  the  due  execution  of 
the  will. 

[Ed.  Note^— For  other  cases,  see  Willa,  Cent 
Dig.  U  30&-813:   Dec  Dig.  S  119.*] 

2.  Wills  (|  803*>— Exbctjtioh— Pboof. 

The  law  requires  a  will,  not  wholly  In  the 
handwriting  of  the  testator,  to  be  subscribed  by 
two  witnesses;  but  the  rules  of  evidence  do 
not  require  its  due  execution  to  be  proven  by 
the  two  subscribing  witnesses,  although  their 
tMtimony  is  generally  the  best  evidence  of  the 
fact. 

[Ed.  Note.— For  other  cases,  see  WiQs,  Cent 
Dig.  |{  711-723;  Dec.  Dig.  |  803.*1 

IL  Witnesses  (f  146*)— Husband  and  Wife 

—Competency. 

If  a  husband  or  wife  is  incompetent,  by 
virtue  of  section  23,  c  130,  Code  1906,  to  tes- 
tify to  personal  transactions  or  communications 
had  between  the  witness  and  a  decedent,  the 
other  consort  is  also  incompetent 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  644-649;  Dec.  Dig.  f  146.*] 

4.  Witnesses  (|  146*)— Competency— Men- 
tal Capacity  op  Testatob— Husband  op 
Heib. 

The  husband  of  an  heir  who  is  contesting 
the  will  is  incompetent  to  testify  to  the  men- 
tal incapacity  of  testator. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  ii  644-649;    Dec.  Dig.  f  146.»] 

6.  Witnesses  (i  159*)— Tbansactions  with 
Pebsons    Since    Deceased  —  **Peb80nal 
tbansacmons  ob  communications." 
The  words  "personal  transactions  or  com- 
munications," within  the  meaning  of  section  23, 
c  130,  Code,  include  every  method  whereby 
one  person  may  derive  impressions  or  informa- 
tion from  the  conduct,  condition,  or  language  of 
another. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  ii  664,  666-669,  671-682;  Dec  Dig. 
|169.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6^  pp.  6365H5366.] 

6.  BviDENCB   (i  474*)— Mental  Capaoitt— 

NONEXPEBT. 

A  nonexpert  witness  is  competent  to  give 
his  opinion  in  regard  to  the  mental  capacity  or 
incapacity  •  of  a  testator,  based  upon  facts  ob- 
tained by  personal  contact  with  him  and  obser- 
vations of  his  conduct  and  manner. 

[EM.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  2196-2219;  Dec  Dig.  i  474.*] 

7.  Evidence  (|  668*)—Weioht— Opinion  op 
nonezpbbts. 

The  jury  must  determine  the  value  of  such 
opinion  from  the  opportunity  which  the  witness 
is  shown  to  have  had  to  know  the  testator  and 
to  observe  his  conduct. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  §fi  2392-2394;   D*^c  Dig.  S  56&»] 


8.  Wills  (i  50*)— TMtamentaby  Capacity— 
Knowledge  op  Pbopebty— Beneficiabies. 

It  is  not  necessarv  that  a  testator  should 
know  every  item  of  his  property  or  the  value 
of  his  estate,  to  render  nim  competent  to  dis- 
pose of  it  It  is  sufficient  if  he  knows  of  what 
it  consists,  and  knows  the  persons  to  whom  he 
desires  to  give  it  _ 

[Ed.  Note.— For  other  cases,  see  WDls,  Cent 
Dig.  ii  96-100;  Dec  Dig.  i  00.*] 

9.  WiixB  (I  166*)— Fbaud— Inpebbngeb. 

Fraud  will  not  be  Inferred  from  facts  and 
circumstances  which  are  consistent  with  fair 
dealing.  To  establish  fraud  there  must  be  pos- 
itive proof  of  it,  either  direct  or  circumstantial. 

[Bid.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  ii  421^37;   Dec  Dig.  i  166.*) 

la  Appeal  and  Ebbob  (|  1069*)— Instbuc- 
TiONs— Time. 

It  is  not  reversible  error  for  the  trial  court 
to  give  a  written  instruction  to  the  jury,  at 
their  request  which  correctly  propounds  the 
law,  after  the  case  has  been  submitted  to 
them,  and  they  have  deliberated  on  it  for  a 
time 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  4186,  4138,  4139;  Dec 
Dig.  §  1069.*] 

Error  to  Cbrcait  Court,  Mercer  County. 

Action  by  I4zzie  Freeman  against  Ernest 
W.  Freeman  and  others.  Judgment  for  platn- 
ttff,  and  defendants  bring  error.     Affirmed. 

Williams  &  Williams  and  D.  B.  French,  all 
of  Blaefleld,  and  William  B.  Chilton*  of 
Cbarleston,  for  plaintiffs  in  error.  Hale  ft 
Pendleton  and  John  M.  McGrath,  all  of 
Princeton,  and  Sanders  &  Crockett,  of  Blue- 
field,  for  defendant  In  error. 

WILLIAMS,  J.  R.  B.  Freeman  died  in 
June,  1905,  leaving  a  will  by  which  he  dis- 
posed of  the  whole  of  his  large  estate  to  two 
brothers,  C  W.  and  W.  O.  Freeman,  and  to 
a  cousin,  B.  W.  Freeman.  He  had  no  chil- 
dren; but  he  left  a  widow,  two  sisters,  a 
number  of  sisters  of  the  half  blood,  and  chil- 
dren of  a  deceased  brother,  also  of  the  half 
blood,  who  are  contesting  his  will.  This 
suit  was  originally  brought  by  the  widow, 
lizzie  Freeman,  for  whom  testator  made  no 
provision  whatever  in  his  will.  The  court 
below  denied  her  right  to  contest  the  will; 
and,  firom  t&e  order  of  the  circuit  court  of 
Mercer  county  dismissing  her  appeal  from 
the  order  of  probate  made  in  the  county 
court,  she  appealed  to  this  court  That  ap- 
peal resulted  in  a  reversal  of  the  lower  court; 
this  court  holding  that,  there  being  no  pro> 
vlfidon  made  for  her  in  the  will,  and  therefore 
nothing  for  her  to  renounce,  under  the  stat- 
ute, she  could  contest  tho  will.  The  cause 
was  remanded.  The  opinion  in  that  case 
is  reported  in  volume  61  W.  Va.  at  page  82, 
57  S.  B.  292,  11  Ann.  Cas.  1013.  After  the 
.cause  was  remanded,  a  compromise  agree- 
ment was  made  between  the  widow  and  the 
proponents  of  the  will,  whereby  she  was 
paid  $150,000  hi  consideration  of  her  distrib- 
utive share  In  her  husband's  estate;  and 
ishe   ceased   to  prosecute  her  suit  further. 


•For  othf^r  conen  see  «ame  topic  a<id  leetloo  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
70  S.E. — i2  f  Rehearing  denied  January  6.   1913. 
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Thereupon  the  heirs  at  law  of  R.  E.  E^eeman 
were  made  plaintiffs,  and  were  permitted  to 
proceed  with  the  contest  Upon  an  issue  of 
devisavit  vel  non  a  yerddct  was  rendered, 
holding  the  will  which  had  been  probated  in 
the  county  court  to  be  the  true  last  will  and 
testament  of  R,  E.  Freeman.  The  contest- 
ants moved  the  court  to  set  the  verdict  aside, 
and  the  court  took  the  motion  under  consid- 
eration until  the  next  term,  and  on  the  28th 
of  August,  1909,  overruled  the  motion,  and 
entered  judgment  of  probate.  From  that 
Judgment,  contestants  have  obtained  this 
writ  of  error. 

During  the  trial  a  number  of  exceptions 
were  taken  to  the  rulings  of  the  court,  refus- 
ing to  admit  certain  testimony  of  contest- 
ants' witnesses,  and  admitting,  over  their  ob- 
jection, certain  testimony  of  proponents' 
witnesses.  Many  witnesses  were  examdned 
pro  and  con,  and  the  testimony  is  volumi- 
nous. It  relates  chiefly  to  the  question  of 
testator's  mental  capacity  to  make  a  will, 
and  to  the  question  whether  or  not  it  was 
procured  to  be  made  by  undue  influence. 

[1, 2]  The  flrst  podnt  made  is  that  the  evi- 
dence does  not  prove  the  wiU  to  have  been 
duly  executed.  We  think  the  evidence  is  suf- 
flcient  on  this  point  The  two  subscribing 
witnesses,  R.  B.  Smith  and  E.  H.  Witten, 
both  testified  for  the  proponents.  Smith 
says:  "He  [meaning  testator]  asked  me  to 
witness  his  signature  to  his  will."  Witten 
does  not  say  that  he  was  asked  to  witness 
his  will,  but  says  *he  was  asked  by  R.  E. 
Freeman  to  witness  his  signature,  and  that 
he  did  so ;  that  he  did  not  read  the  will,  but 
did  read  the  attestation  clause,  which  is  to 
the  usual  form  and  recites  all  the  facts  nec- 
essary to  show  the  signing  and  witnessing 
of  the  will  in  the  manner  required  by  law. 
The  reading  of  the  attestation  clause  in- 
formed him  that  he  was  witnessing  a  will. 
It  is  not  necessary  that  the  subscribing  wit- 
nesses  to  a  will  should  know  its  contents. 
It  was  only  necessary  for  the  attesting  wit- 
nesses in  this  case  to  know  that  they  were 
witnessing  the  signature  of  R.  E.  Freeman 
to  his  will ;  and  their  testimony  proves  that 
they  knew  that  Their  testimony  also  proves 
that  they  and  the  testator  were  all  three  to- 
gether when  he  signed  it,  and  they  witnessed 
it  It  therefore  appears  that  all  legal  re- 
quirements were  fully  complied  with,  so  far 
as  the  formal  execution  of  the  wdll  is  con- 
cerned. The  law  requires  a  will,  not  wholly 
written  by  tihe  testator,  to  be  attested  by 
two  subscribing  witnesses;  but  there  is  no 
rule  of  evidence  requiring  it  to  be  proven  by 
the  two  attesting  witnesses.  In  Webb  v.  Dye, 
18  W.  Va.  376  (Syl.,  pt  4),  it  was  held:  "A 
will  must  be  subscribed,  but  need  not  be 
proven  by  two  attesting  witnesses."  To  the 
same  effect,  also,  is  the  bolding  in  Jesse  v. 
Parker,  Adm'r,  6  Qrat  (Va.)  57,  62  Am.  Dec. 
102. 

In  Savage  v.  Bowen,  103  Va.  540,  49  S. 
E.  668,  the  court  says:    "It  is  not  necessary 


that  the  attesting  witnesses  to  a  will  should 
have  been  expressly  requested  by  the  tes- 
tator to  act  dn  that  capacity.  The  request 
may  be  implied  from  the  surrounding  facti 
and  circumstances.  Neither  is  it  necessary 
that  the  request  to  attest  should  have  been 
made  at  any  time  prior  to  the  act  of  attesta 
tion.  It  may  have  been  made  at  the  time 
the  will  was  being  subscribed,  as  well  as  be- 
fore; or  the  testator  may  acquiesce  in  and 
ratify  the  act  of  attestation  at  the  time  it 
is  done." 

The  court  rejected  the  testimony  of  (X 
H.  F.  Scott  and  S.  A.  Toy,  husbands,  respec- 
tively, of  Barbara  Scott  and  Caroline  Toy, 
two  of  the  contestants.  They  were  offered  as 
nonexpert  witnesses  to  prove  the  mental  in- 
capacity of  the  testator,  and  were  shown  to 
have  knowledge  of  suflSdent  facts  and  cir- 
cumstances to  entitle  them  to  give  their  opin- 
ions as  to  the  sanity,  or  mental  capacity,  of 
testator,  if  they  had  been  otherwise  com- 
petent It  was  also  shown  that  if  they  had 
been  permitted  to  testify  they  would  have 
stated  that,  in  their  opinions,  he  was  not 
at  the  date  of  the  execution  of  the  will,  men- 
tally capable  of  making  a  will. 

[3,4]  Counsel  insist  that,  although  the 
wife  is  excluded  from  testl^ing  because  of 
her  being  a  party  to  the  suit  or  interested 
in  the  result  of  it  the  husband  may,  never- 
theless, testify  in  respect  to  the  matters  con- 
cerning which  the  law  forbids  her  to  speak ; 
and  they  cite  the  following  cases  to  sustain 
the  contention:  Hudkins  v.  Crim,  64  W.  Va. 
225,  61  S.  E.  166;  Weese  v.  Yokum,  62  W. 
Va.  560,  59  S.  E.  514;  HoUen  v.  Orlm,  62 
W.  Va.  451,  59  S.  ill.  172;  and  Sayre  v.  Wood- 
yard,  66  W.  Va.  288,  66  S.  B.  320,  28  L.  R 
A.  (N.  S.)  388.  But  we  do  not  so  Interpret 
sections  22  and  23  of  chapter  130  of  the  Code 
of  1906.  Only  one  of  the  above  cases,  in  any 
measure,  supports  the  contention  of  counsel. 
It  does  ai^ear  that  in  Hudkins  v.  Crim  the 
court  held  that  a  husband  may  testify  in  re- 
spect to  a  matter  as  to  which  the  wife  could 
not  have  testified,  because  of  her  interest  in 
the  result  of  the  suit  The  right  of  the  hus- 
band to  testify  was  based  upon  his  havini? 
no  interest  in  the  wife's  property  there  in- 
volved, and  which  would  have  been  saved  to 
her  in  the  event  Hudkins  had  prevailed  In 
his  contention.  The  effect  of  the  marital  re- 
lation and  the  importance  to  be  given  to  it 
in  construing  the  statute  seems  not  to  have 
been  called  to  the  attention  of  the* court  and 
it  is  not  discussed  in  the  opinion.  The  fact 
that  Hudkins  had  been  allowed  to  testif!sr 
was  not  a  turning  point  in  that  case,  as  the 
court  held  his  testimony  to  be  of  little  im- 
portance. If  the  court's  attention  had  been 
called  to  the  case  of  Ellgore's  Adm'r  v.  Han- 
ley,  27  W.  Va.  451,  that  case  would,  no  doubt, 
have  been  followed,  and  Hudkins  would  have 
been  held  to  be  an  incompetent  witness,  be- 
cause it  was  clearly  not  the  purpose  of  the 
court  to  overrule  that  case.    No  mention  la 
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made  of  it  But  even  If  Hadklns  had  been 
held  to  be  an  incon)|)etent  ^vdtness  the  court's 
judgment  would  have  been  the  same  as  it 
was  in  that  case. 

In  Ellgore's  Adm'r  y.  Hanley,  supra.  It 
was  expressly  held  that  the  wife  of  the  de- 
fendant was  an  incompetent  witness  against 
the  administrator  to  prove  a  personal  trans- 
action or  commundcation  had  personally  be- 
tween herself  or  her  husband,  in  her  pres- 
ence, and  the  deceased.  That  decision  was 
based,  not  upon  tiie  interest  of  the  wife  In 
the  daim  of  the  husband  to  be  determined 
by  the  suit,  but  upon  the  common-law  doc- 
trine of  the  unity  of  husband  and  wife  and 
the  identity  of  their  interests,  and  upon  the 
policy  of  the  law  to  preserve  this  doctrine 
for  the  safeguarding  of  the  marital  relation. 
The  following  proposition  is  clearly  deducible 
from  the  decision  of  that  case,  viz.:  That  if 
one  consort  is  forbidden  by  section  23,  a  ISO, 
Code,  to  give  testimony  in  regard  to  a  per- 
sonal transaction  or  communication  had  with 
a  decedent,  because  of  his  or  her  being  a  par- 
ty to  or  interested  in  the  result  of  the  suit, 
the  other  consort  is  also  denied  the  right  to 
testify.  The  denial  of  the  right  rests  on  two 
grounds,  viz.:  (1)  If  the  testimony  offered 
would  be  in  favor  of  the  other  consort,  it  is 
excluded  on  the  ground  of  Identity  of  inter- 
est of  husband  and  wife;  and  (2)  If  the 
testimony  is  adverse  to  the  interest  of  the 
other  consort,  it  is  excluded  on  the  ground  of 
public  policy.  It  would  certainly  not  be  con- 
ducive to  domestic  haippiness  and  concord  to 
permit  one  consort  to  testify  against  the  In- 
terest and  the  wdll  of  the  other. 

The  other  cases  relied  on  by  counsel  for 
contestants  are  not  in  point  HoUen  v.  Grim, 
supra.  Involved  the  right  of  a  son,  who  was 
not  a  party  to  the  >  suit,  to  give  testimony 
concerning  a  personal  transaction  between 
his  father  and  a  deceased  person.  Weese 
V.  Yokum,  supra,  presented  the  same  ques- 
tion. Sayre  v.  Woodyard,  supra,  decided 
the  question  of  the  right  of  the  maker  of  a 
note,  in  an  action  by  the  assignee  against 
the  administrator  of  assignor,  to  prove  the 
assignment  and  payment  to  the  assignor  as 
agent  of  the  payee. 

[6]  The  next  question  is:  Did  the  exclud- 
ed testimony  relate  to  a  personal  transac- 
tion between  the  witness  and  deceased?  Was 
his  testimony  concerning  the  mental  condi- 
tion of  testator  a  personal  transaction  or 
communication  had  with  him  In  his  lifetime, 
within  the  meaning  of  section  23,  e.  130,  Code? 
We  think  it  was.  In  Anderson  v.  Cranmer, 
11  W.  Va.  562,  which  was  a  suit  brought  by 
the  heirs  of  a  decedent  to  avoid  a  trust  deed 
made  by  him  in  his  lifetime,  on  the  ground 
of  his  insanity  at  the  time  of  its  execution, 
the  trustee  and  cestui  que  trust  were  offered 
as  witnesses  to  prove  that  they  were  present 
at  the  time  of  the  execution  of  the  deed,  and 
that,  in  their  opinion,  based  upon  the  con- 
duct and  conversations  of  deceased  at  the 
time,  he  was  sane ;  and  it  was  held  that  they 


were  Incompetent  witnesses,  because  their 
opinions  were  formed  from  facts  which  were 
personal  transactions  and  communications, 
within  the  meaning  of  the  statute. 

In  Trowbridge  v.  Stone's  Adm'r,  42  W. 
Va.  454,  26  S.  B.  363.  a  suit  by  M.  J.  Trow- 
bridge, a  person  of  unsound  mind,  brought 
by  her  next  friend  against  the  administrator 
of  her  deceased  committee,  to  surcharge  and 
falsify  the  settlement  of  said  committee's 
account,  which  had  been  made  and  confirmed 
under  chapter  87  of  the  Code,  the  children 
of  the  deceased  committee  were  offered  as 
witnesses  to  prove  tliat  they  had  observed 
and  knew  the  physical  condition  of  plaintiff, 
the  amount  and  value  of  the  services  per- 
formed by  her  for  hcfr  committee,  and  that 
she  was  too  weak,  both  mentally  and  physi- 
cally, to  perform  work  of  any  value.  Their 
testimony  was  rejected,  and  on  appeal  this 
court  held  that  it  was  properly  rejected  on 
ground  of  incompetency  of  the  witnesses,  be- 
cause, as  the  court  said,  such  testimony  nec- 
essarily related  to  "transactions  or  commu- 
nications of  the  Insane  plaintiff  In  which 
these  witnesses  were  interested  against  her 
to  some  extent  and  in  some  way  participated, 
within  the  meaning  and  policy  of  the  stat- 
ute excluding  them.'* 

In  construing  a  statute  similar  to  our  own, 
the  Court  of  Appeals  of  New  York,  in  Hol- 
comb  V.  Holcomb,  95  N.  Y.  316,  excluded  the 
testimony  of  an  interested  witness,  in  relation 
to  the  conduct  and  actions  of  the  deceased, 
tending  to  show  his  enfeebled  and  dependent 
condition,  and  also  excluded  evidence  of  state- 
ments made  by  deceased  in  the  hearing  of 
the  witness,  although  not  addressed  to  him, 
and  made  in  ignorance  of  his  presence.  The 
court  further  held  that:  **The  words  'trans- 
actions or  communications'  (used  in  the  stat- 
ute) Include  every  method  by  which  one 
person  can  derive  any  impression  or  Informa- 
tion from  the  conduct,  condition,  or  language 
of  another.'* 

The  purpose  of  section  23,  c.  130,  Code,  is 
to  prevent  a  person  having  an  interest  to  be 
affected  by  the  suit  from  giving  testimony 
concerning  the  words  or  actions  of  a  dece- 
dent, which  he,  if  living,  could  contradict, 
against  those  who  claim  under  the  decedent. 
Death  having  sealed  the  lips  of  one,  the  law 
closes  the  mouth  of  the  other.  Therefore 
the  words  "transactions  or  communications," 
as  used  In  the  statute,  should  be  given  a 
liberal  construction.  To  limit  their  meaning 
so  as  to  include  only  individual  conversa- 
tions and  direct  personal  dealings  between 
the  witness  and  deceased  would  be  too  nar- 
row a  construction,  and  would  result  in  de- 
feating the  purpose  of  the  statute  in  many 
cases.  The  words  of  the  statute  include  per- 
sonal contact  with  and  observations  of  de- 
ceased's conduct,  upon  which  an  opinion  of 
his  mental  condition  could  be  formed.  The 
opinion  of  a  nonexpert  could  be  formed  in 
no  other  way. 

"A  'transaction,'  within  the  meaning  of  the 
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statntcs  under  dlscussloiif  la  an  action  partic- 
ipated in  by  witness  and  decedent,  or  some- 
thing done  In  decedent's  presence,  to  which, 
if  alive,  he  conld  testify  of  his  personal  knowl- 
edge, and  the  term  embraces  every  variety 
of  affairs,  the  subject  of  negotiations,  ac- 
tions, or  contracts.  It  has  also  been  said 
that  personal  'transactions'  and  'communica- 
tions* with  a  person  since  deceased  Include 
every  method  by  which  one  person  can  de- 
rive any  impression  or  Information  from  the 
conduct,  condition,  or  language  of  another." 
40  eye.  2314. 

The  question  which  we  here  have  was  ex- 
pressly decided  by  this  court  in  Kerr  t.  Luns- 
ford,  31  W.  Va.  659,  8  S.  B.  493,  2  L.  R. 
A-  668,  wherein  It  was  held  (Syl.,  pt  4)  that 
a  person  who  would  Inherit  a  part  of  tes- 
tator's property  but  for  his  will  was  incom- 
petent to  speak  of  the  testator's  capacity  to 
make  the  will.  In  Robin  et  al.,  Paupers,  v. 
King,  2  Leigh  (Va.)  140,  which  was  a  suit 
by  slaves  for  their  freedom,  against  one 
who  claimed  them  by  purchase  from  William 
King,  then  deceased,  plalntiCTs  offered  to 
prove  by  Catherine  King,  widow  of  William 
King,  deceased,  that  she  had  often  heard  him 
say,  in  the  presence  of  the  family,  that  the 
mother  of  the  slaves  was  an  Indian  woman ; 
and  the  court  held  her  Incompetent  to  prove 
the  declaration. 

For  a  full  discussion  of  the  law  respecting 
the  right  of  the  husband  or  wife  to  testify 
for  or  against  each  other,  see  Wlgmore  on 
Evidence,  vol.  1,  S  600,  and  volume  2,  fi  2227. 

[S]  It  is  Insisted  that  the  court  erred  In 
allowing  nonexpert  witnesses  to  give  their 
opinions  in  regard  to  the  mental  capacity 
of  the  testator  at  the  time  of  making  his 
will.  Their  opinions  were  based  upon  facts, 
more  or-  less  important,  acquired  by  observa- 
tion of  deceased  and  by  long  acquaintance 
with  him,  and  by  the  opportunity  thus  afford- 
ed of  forming  an  opinion  of  his  mental  con- 
ditlbn.  Ophiions,  thus  formed,  by  nonexpert 
witnesses  are  clearly  admissible. 

In  Hopkins  v.  Wampler,  108  Va.  705,  62  S. 
B.  926,  the  Supreme  Court  of  Appeals  of 
Virginia  says:  ''Nonexpert  witnesses  may 
give  their  opinions  upon  the  question  of  san- 
ity of  a  testator  when  they  state  the  facts 
and  circumstances,  within  their  personal 
knowledge,  upon  which  their  opinions  are 
based.  Whether  the  witnesses  have  had  suf- 
ficient opportunity  of  knowing  and  observ- 
ing a  testator  to  form  a  reliable  opinion  as 
to  his  mental  condition  affects  the  weight 
rather  than  the  admissibility  of  their  tes- 
timony." 

In  Connecticut,  etc.,  Ins.  Co.  ▼.  Lathrop, 
111  U.  S.  612,  4  Sup.  Ct  533,  28  L.  Ed.  536, 
which  was  an  action  upon  a  life  insurance 
policy,  it  became  material  to  know  whether 
or  not  the  insured,  who  took  his  own  life, 
was  sane  or  not  when  he  did  it;  and  the 
court  held  that  the  opinion  of  a  nonprofes- 
sional witness  as  to  the  mental  condition  of 
the  deceased,  based  upon  facts  and  circum- 


stances within  his  personal  knowledge,  was 
competent  evidence. ' 

Our  own  court,  in  Jarrett  v.  Jarrett,  11 
W.  Va.  584,  Impliedly  holds  such  evidence 
admissible.  Point  10  of  the  syllabus  In  that 
case  reads  as  follows:  "The  mere  opMons 
of  witnesses  not  experts  are  entitled  to  little 
or  no  regard,  unless  they  are  supported  by 
good  reasons  founded  on  facts  whldi  war- 
rant them;  and  if  the  reasons  and  facts 
ui>on  which  they  are  founded  are  frivolous 
the  opinions  of  such  witnesses  are  worth  but 
little  or  nothing." 

The  knowledge  of  facts  and  the  opportuni- 
ty which  nonexperts  liave  of  Judging  of  the 
mental  capacity  or  incapacity  of  the  testator 
relates  to  the  value  or  weight  which  the  Jury 
may  give  to  their  opinions,  rather  than  to 
the  admissibility  of  such  evidence.  Hopkins 
V.  Wampler,  supra. 

[7]  In  Hlett  y.  Shull,  36  W.  Va.  508,  15 
S.  B.  146,  it  was  held  (Syl.,  pt  3)  that:  "The 
evidence  of  his  neighbors  of  sound  Judgment 
and  fair  powers  of  observation,  who  have 
known  him  long  and  well,  and  who  have  had 
occasion  to  observe  and  test  the  vigor  of  his 
mental  faculties,  and  who  can  give  the  facts 
upon  which  their  impressions  and  opinions 
are  based.  Is  ordinarily  the  reliable  evidence 
in  such  cases."  Nonexpert  witnesses,  of 
course,  should  not  be  permitted  to  give  their 
opinions  based  upon  knowledge  of  facta  ac> 
quired  from  persons  other  than  deceased.  An 
opinion  based  upon  knowledge  acquired  from 
persons  other  than  deceased  can  only  be  giv- 
en by  experts  or  alienists.  All  the  witnesses 
in  this  case,  who  gave  their  opinions  as  to 
the  sanity  of  deceased,  based  them  upon 
some  fact  or  facts  acquired  by  personal  ob- 
servation of  and  association  with  deceased; 
and  it  was  the  province  of  the  Jury  to  give 
their  opinions  such  weight  as  their  opportu- 
nities to  know  deceased  and  to  Judge  of  his 
mental  capacity  entitled  them  to.  Many  of 
them  knew  him  intimately  for  many  years; 
others  knew  him  for  a  shorter  time  and  not 

so  wen. 

Testator  frequently  used  Intoxicants  exces- 
sively, and  also,  at  times,  used  opiates. 
Three  days  before  he  made  his  will,  he  had 
executed  to  C  W.  Freeman,  his  brother,  a 
paper  called  a  trust  deed,  but  which  is  more 
in  the  nature  of  a  power  of  attorney  than 
a  trust  deed,  whereby  he  placed  in  the  hands 
of  his  brother  the  control  and  management 
of  his  entire  estate.  Some  time  after  the 
making  of  his  will,  he  was  taken  to  a  san- 
itarium in  Columbus,  Ohio,  to  be  treated  for 
the  alcohol  habit,  and  after  remaining  there 
for  some  time  he  took  his  own  life;  and 
when  his  will  was  made  some  of  the  legatees 
were  present  in  the  room  with  him.  From 
these  facts  and  circumstances  it  is  argued  by 
counsel  for  proponents  that  fraud  and  undue 
influence  in  procuring  the  execution  of  the 
will  is  established.  But,  like  the  question  of 
mental  capacity,  this  was  a  fact  which  the 
Jury  had  to  decide.    It  was  one  of  the  prin- 
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cipal  questions  involved  In  the  Issne  of  dev- 
isavlt  vel  non.  In  a  number  of  cases  re- 
cently decided  by  this  court,  deeds  and  wills 
have  been  assailed  by  similar  evidence,  and 
in  all  of  them  It  was  held  that  such  evidence 
was  not  sufficient  to  establish  fraud.  See 
Woodvllle  V.  Woodvllle,  63  W.  Va.  288,  60 
S.  B.  140;  Teter  v.  Teter,  59  W.  Va.  449, 
53  S.  E.  779;  and  Black  v.  Post,  67  W.  Va. 
253,  67  S.  E.  1072.  In  the  latter  case  it  was 
held  that:  *^FTaad  will  not  be  inferred  from 
proof  of  the  mere  opportunity  to  commit  it 
There  must  be  evidence  of  actual  fraud. 
This  evidence  may  be  either  direct  or  cir- 
cumstantial; and,  if  circumstantial,  the 
fkcts  and  circumstances  relied  on  to  estab- 
lish fraud  must  be  inconsistent  with  fair 
dealing.** 

[9]  No  fact  or  circumstance  proven  in  the 
present  case  can  be  said  to  be  inconsistent 
with  fair  dealing.  The  evidence  is  not  of 
that  character  which  necessarily  establishes 
fraud.  The  only  evidence  on  which  the  Jury 
could  have  based  their  conclusion,  had  they 
found  that  the  execution  of  the  will  was 
fraudulently  procured,  Is  proof  of  the  mere 
opportunity  to  commit  It,  shown  by  the  f&ct 
that  testator  did  not  usually  engage  In  large 
business  transactions  on  his  own  account, 
and  by  the  further  fact  that  some  of  his 
brothers  were  present  in  the  room  with  him 
at  the  time  he  made  his  will.  The  presump- 
tion of  law  is  that  testator  was  not  coerced 
or  unduly  Influenced;  and  there  is  no  evi- 
dence to  overcome  this  presumption.  More- 
over, Dr.  Hale,  who  prepared  the  will,  says 
he  obtained  the  data  whereby  to  draft  it 
from  testator  himself  on  the  21st  of  Novem- 
ber, the  day  on  which  the  paper  was  execut- 
ed by  testator  to  his  brother.  He  further 
says  the  will  was  executed  as  he  had  pre- 
pared it. 

Counsel  complain  of  the  ruling  of  the  court 
in  excluding  certain  evidence  offered  by  pro- 
ponents to  show  the  great  value  of  testator's 
estate.  We  do  not  see  that  this  testimony 
was  very  material.  We  find,  however,  that 
later,  during  the  progress  of  the  trial,  cer- 
tain witnesses  were  permitted  to  give  their 
opinions  as  to  the  value  of  stocks  in  certain 
coal  companies,  owned  by  testator.  This 
cures  the  error,  If  any,  in  previously  ruling 
it  out 

[8]  It  is  insisted  that  testator  did  not  know 
the  amount  and  value  of  his  property.  This 
must  be  inferred  from  the  fact  that  other 
witnesses  were  unable  to  testify  as  to  its 
value.  But  testator  evidently  knew  the  great 
bulk  of  his  property  consisted  of  shares  of 
stock  in  certain  coal  companies.  He  laid  the 
certificates  before  Br.  Hale  on  the  21st  of 
November,  three  days  before  he  made  his 
will.  It  was  not  necessary  that  he  should 
know  the  value  of  it  Many  men  of  sane 
minds  and  large  business  capacity  do  not 
carry  in  their  minds  every  item  of  their  prop- 
erty, and  often  do  not  know  the  value  of 


it  Sometimes  the  best  of  business  men  suf- 
fer financial  loss  In  consequence  of  the  lack 
of  such  knowledge.  The  jury  certainly  had 
before  them  sufficient  evidence  to  warrant 
them  in  believing  that  testator  knew  the  per- 
sons to  whom  he  was  leaving  his  large 
amount  of  property,  and  that  his  will  dis- 
posed of  the  whole  of  it  This  is  all  that  the 
law  requires  he  should  know.  Testator  was 
only  26  or  27  years  of  age  when  he  died,  yet 
for  some  years  previous  to  his  death  he  was 
drawing  almost  a  princely  income  from  his 
property,  and,  no  doubt,  spent  large  portions 
of  it  in  a  reckless  manner.  Still,  at  the  time 
of  making  his  will,  he  had  large  sums  of 
money  deposited  in  banks  to  his  credit 

[1 0]  The  case  was  argued  and  submitted  to 
the  Jury  at  11  p.  m.  on  the  28th  of  June, 
1909,  and  the  Jury  were  sent  to  their  room, 
but,  not  agreeing,  were  sent  for  in  a  few 
minutes,  and  were  adjourned  over  until  the 
next  morning.  They  labored  on  the  case  all 
that  day  and  until  a  late  hour  in  the  night, 
being  called  into  court  and  adjourned  over 
for  their  meals.  On  the  morning  of  the  sec- 
ond day  after  the  case  had  been  submitted 
to  them,  one  of  the  Jury  said  to  the  Judge 
that  if  he  would  give  to  them  "an  additional 
instruction  of  his  own  on  the  question  of  the 
weight  which  should  be  given  to  nonexpert 
witnesses  as  to  the  sanity  or  insanity  of  R. 
E.  Freeman  that  then  the  Jury  might  be  able 
to  agree."  Whereupon  the  court  gave  the 
following  instruction,  viz.:  'TThe  court  in- 
structs the  Jury  that  where  there  is  a  con- 
troversy as  to  the  capacity  or  the  capability 
of  the  testator  to  make  a  will  that  the  evi- 
dence of  his  neighbors,  of  sound  Judgment 
and  fair  powers  of  observation,  who  have 
known  him  long  and  well,  and  who  have 
had  occasion  to  observe  and  test  the  vigor 
of  his  mental  faculties,  and  who  can 
give  facts  upon  which  their  impressions 
and  opinions  are  based,  is  ordinarily  the 
reliable  evidence  in  such  cases.  And  the 
court  instructs  the  Jury  that  in  this  case  the 
weight  to  which  the  opinions  of  such  wit- 
nesses as  to  the  mental  condition  of  R.  E. 
Freeman  at  the  time  of  the  making. of  his 
will  are  entitled  must  be  determined  from  the 
opportunity  of  such  witnesses  to  observe  his 
conduct  and  demeanor,  and  the  opinions  of 
such  witnesses,  as  neighbors  and  associates 
of  said  R.  E.  Freeman,  and  those  who  had 
social  and  business  intercourse  with  him 
from  his  boyhood,  and  who  have  observed 
him  in  conversation,  his  conduct,  his  demean- 
or, and  his  appearance  from  his  early  life, 
is  competent  evidence  in  determining  wheth- 
er or  not  the  said  R.  E.  Freeman,  at  the 
time  of  the  execution  of  his  will,  had  suffi- 
cient capacity  to  do  so." 

It  is  urged  that  the  giving  of  this  instruc- 
tion is  in  violation  of  chapter  38,  Acts  1907, 
and  constitutes  reversible  error.  We  do  not 
think  so.  There  is  clearly  no  error  of  law  in 
the  language  of  the  instruction.    It  correctly 
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propounds  the  rule  In  relation  to  the  manner 
in  which  the  Jury  must  determine  the  value  of 
nonexpert  opinion  evidence  as  to  the  capacity 
or  incapacity  of  the  testator.  It  gave  the  jury 
the  correct  rule  by  which  they  were  to  deter- 
mine the  value  of  such  opinion  evidence,  but 
left  the  Jury  perfectly  free  to  determine  for 
themselves  the  weight  or  value  which  they 
would  give  to  the  opinion  of  any  particular 
witness.  It  was  therefore  no  encroachment 
upon  the  province  of  the  Jury  in  respect  to 
their  right  to  determine  the  weight  of  oral  evi- 
dence. No  expert  witness  was  examined  to 
prove  mental  Incapacity  of  the  testator,  but  a 
number  of  nonexperts  gave  it  as  their  opin- 
ion, based  on  more  or  less  extended  acquaint- 
ance with  testator,  that  he  had  not  the  men- 
tal capacity  to  make  a  will ;  and  the  question 
was  one  of  fact  for  the  Jury  to  decide  upon 
the  conflicting  opinions  of  the  numerous  non- 
expert witnesses. 

Should  a  Judgment  be  reversed  solely  be- 
cause an  instruction  was  given  after  the 
case  had  been  argued  and  submitted  to  the 
Jury,  notwithstanding  It  states  the  law  cor- 
rectly? Speaking  for  myself,  I  think  the 
statute  goes  very  far  towards  encroaching 
upon  the  constitutional  prerogative  of  the 
Judiciary;  and  it  has  been  very  much  crit- 
icised by  the  bar  of  the  state.  To  reverse 
for  such  cause  would  be  to  deny  the  court 
the  right  to  correct  Its  own  mistake  of  law, 
should  it  discover  such  mistake  before  ver- 
dict, by  giving  a  proper  instruction  to  the 
Jury  after  the  instructions  prepared  by  coun- 
sel and  by  the  court  had  been  read  to  them. 
When  this  court  can  see  that  a  Judgment 
rests  on  a  verdict  rendered  according  to  both 
law  and  evidence,  I  do  not  think  it  ought 
to  reverse  it,  simply  because  an  instruction, 
correct  in  law,  was  not  given  in  a  particular 
order.  It  would  certainly  entail  a  great  hard- 
ship on  a  litigant,  who  had  won  a  merito- 
rious suit,  to  reverse  his  Judgment,  solely  be- 
cause the  court  had  given  an  instruction 
out  of  time.  In  my  opinion,  it  would  be  to 
reverse  the  trial  court  in  spite  of  the  fact 
that  this  court  could  see  clearly  that  the 
error  complained  of  worked  no  prejudice. 

We  all  agree,  however,  that  the  statute 
was  not  meant  to  deny  to  the  court  the  right 
to  instruct  the  Jury,  when  asked  to  do  so 
by  the  Jury  themselves.  Section  5  of  the  act 
concludes  with  the  following  language:  "No 
instruction  shall  be  read  twice,  unless  it 
be  necessary  to  read  them  after  being  chang- 
ed as  provided  in  section  1  of  this  chapter, 
or  upon  special  request  by  the  Jury."  This 
provision  impliedly  authorizes  the  court  to 
give  to  the  Jury  an  instruction,  not  previous- 
ly read  to  them,  after  the  case  has  been 
submitted,  if  the  Jury  so  request.  The  re- 
quest by  one  Juror,  the  others  not  objecting, 
may  very  properly  be  considered  a  request 
by  the  Jury. 

A  number  of  other  assignments  are  made, 
but  what  we  have  already  said  sufficiently 


answers  them;    and  it  la  not  necessary  to 

point  them  out  specifically  in  this  opinion. 

Our  conclusion  is  to  affirm  the  Judgment 
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HORNER  V.  PHILADELPHIA  CO.  OP  WEST 

VIRGINIA  et  aL 

(Supreme  Court  of  Appeals  of  Weet  Virginia. 

Nov.  19,  1912.) 

(8yllabu9  hy  the  Oowrt.) 

1.  Mines  ano  Minerals  (t  73*)— Lcasb  — 
Grant  of  Interest— Co nstbuction. 

A  deed  granting  "all  of  the  one-half  of  tiie 
royalty,  being  the  oneHiixteenth.  of  all  the  oU 
and  one-half  of  all  the  gas  within"  a  tract  of 
land,  there  existing  at  its  date  a  lease  by  the 
grantors  in  such  deed  to  another  party  provid- 
ing for  delivery  to  the  lessors  in  a  pipe  line 
by  the  lessee  of  one- eighth  of  the  oil  to  be  pro- 
duced and  for  payment  to  lessors  of  $900  per 
year  for  each  gas  well  used,  does  not  grant 
one-half  of  one-eighth  of  the  oil  and  one-half 
the  gas  in  place  in  the  ground,  but  passes  right 
to  have  delivered  in  the  pipe  line  by  the  lessee 
one-half  of  one-eighth  of  oil  produced,  and  one- 
half  the  $300  rental  for  a  gas  welL 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  U  201,  210;    Dec  Dig.  i 

2.  Judgment  (f  654*)— Res  Judicata. 

A  decree  dismissing  a  bill  is  not  a  bar  as 
res  judicata  as  to  a  matter  not  in  controversy 
and  on  which  there  was  no  issue. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent  Dig.  §  1165;   Dec.  Dig.  {  654.*] 

Appeal  from  Oircult  Court,  Harrison 
County. 

Bill  by  Lynn  S.  Homer  against  the  Phila- 
delphia Company  of  West  Virginia  and  oth- 
ers. Decree  for  defendants,  and  plalntilT  ap- 
peals.   Alflrmed. 

George  M.  Hoffheimer,  of  Claricsburg,  for 
appellant  John  Bassel,  of  Clarksburg,  for 
appellees. 

BRANNON,  P.  Amanda  B.  Martin,  wife 
of  T.  W.  Martin,  owned  a  tract  of  44Vi 
acres  of  land,  and  her  husband  an  adjoin- 
ing tract  of  29  acres.  By  deed  of  lease  dat- 
ed the  1st  day  of  November,  1898,  Martin 
and  wife  leased  both  tracts  for  a  term  of 
five  years  to  William  Michael  for  produc- 
tion of  oil  and  gas,  reserving  to  said  lessors 
one-eighth  of  the  oU  produced  to  be  deliver- 
ed by  the  lessee  to  the  credit  of  the  lessors 
in  the  pipe  line,  and  reserving  a  rental  of 
$300  per  annum  for  each  gas  well.  By  deed 
dated  the  18th  day  of  December,  1899,  Mar- 
tin and  wife  granted  to  L.  8.  Homer  and  C. 
S.  Sands  for  cash  "all  of  the  one-half  of 
the  royalty,  being  the  one-sixteenth,  of  all 
the  oil  and  one-half  of  all  the  gas  within" 
the  tract  of  44%  acres.  There  was  no  de- 
velopment under  the  Michael  lease,  and  its 
term  expired.  By  a  deed  dated  the  2d  of 
November,  1903,  Martin  and  wife  leased 
the  wife's  44%  acres  to  R.  M.  Orr  for  the 
development  of  oil  and  gas,  providing  for 
the  same  oil  royalty  and  gas  well  royalty  as 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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had  the  Michael  lease.  Tills  Orr  lease  came 
to  the  ownersliip  of  the  Philadelphia  Oom- 
pany  of  West  Virginia,  and  under  it  that 
company  drilled  a  paying  gas  well  on  the 
44%  acres.  Sands  died  leaving  by  his  will 
his  wife  as  his  legatee,  and  she  by  lier  agent 
accepted  from  the  Philadelphia  Company  $75 
as  Sands*  half  of  the  half  of  the  ^00  rental 
for  the  gas  well;  but  Homer  refused  to  ac- 
cept that  sum  of  $75  and  brought  a  chan- 
cery suit  praying  that  he  be  decreed  to  be 
seised  in  fee  simple  of  an  undivided  fourth 
interest  in  all  the  gas  and  an  undivided 
thirty-second  interest  in  all  the  oil  on  the 
44%  acres,  and  that  an  account  be  taken  of 
tbe  gas  which  had  been  taken  from  the  well, 
and  the  Philadelphia  Company  be  required 
to  pay  Homer's  share;  that  the  Orr  lease 
be  held  void  as  to  his  interest,  and  that  all 
the  oil  and  gas  in  the  tract  be  sold  and  the 
proceeds  given  to  those  entitled,  giving  Hor- 
ner his  share;  and  that  the  Philadelphia 
Company  be  enjoined  from  further  operation 
on  the  land:  for  oil  or  gas.  The  case  re- 
sulted in  a  decree  dismissing  Homer's  bill, 
without  relief,  and  he  appeals. 

[1]  What  is  the  meaning  of  the  granting 
clause  of  this  instrument  from  the  Martins 
to  Homer  and  Sands?  Homer  claims  that  it 
gives  him  and  Sands  one-half  of  the  very  oil 
and  gas  themselves  in  the  earth,  not  a  mere 
part  of  the  oil  when  brought  forth  by  de- 
velopment, or  part  of  the  fixed  sum  of  $300, 
for  the  gas  when  the  successful  well  has 
brought  to  daylight  the  hidden  gas.  The 
Philadelphia  Company,  on  the  contrary, 
claims  that  Homer  and  Sands  are  entitled 
only  to  half  of  the  $300  annual  gas  well 
rental  or  royalty ;  that  it  has  not  to  account 
to  them  for  half  the  gas  flowing  from  the 
well,  as  if  they  owned  it,  but  that  it  owns 
all  the  gas  produced  from  the  well.  The 
question  is  nice.  We  note  that  the  deed  con- 
tains the  word  "royalty"  as  the  first  word 
in  the  mind  of  the  parties.  We  may  know 
that  it  imports,  in  oil  and  gas  leases  general- 
ly used,  a  share  of  the  product  of  the  well. 
It  is  perhaps  often  regarded  as  applicable 
to  the  share  of  the  oil,  not  to  the  specific 
sum  fixed  for  the  gas  well;  but  not  infal- 
libly. It  depends  on  the  context  and  cir- 
cumstances under  which  it  is  used.  Gen- 
erally, Its  legal  Import  is  a  tax,  a  duty,  a 
share  imposed,  like  rent  of  a  farm,  for  the 
privilege  of  using  a  property,  a  portion  or 
sum  given  the  author  of  a  book  for  the  use 
of  his  manuscript,  to  the  inventor  for  the 
use  of  his  patent,  to  the  landowner  for  the 
use  of  his  oil  or  gas.  The  sum  fixed  for 
the  gas  well  is  a  tax,  or  duty,  or  royalty,  as 
well  as  the  portion  of  oil.  In  the  deed  be- 
fore us  it  Is  used.  The  grant  Is  "one-half 
of  the  royalty";  that  is,  the  thing  granted. 
Then  the  clause  proceeds  to  define  the  roy- 
alty by  saying  it  is  the  half  of  the  royalty; 
that  is,  one-sixteenth  of  all  the  oil  and 
half  of  the  gas.  We  say  that  the  word  "roy- 
alty" is  leading,  and  that  the  further  lan- 


guage defines  what  half  of  the  royalty 
that  is,  one-sixteenth  of  oil  and  half  the 
gas — but  in  saying  what  that  means  we  must 
not  forget  that  word  "royalty."  This  con- 
struction is  fair  on  the  words;  but  it  is 
confirmed  by  the  fact  that,  when  this  deed 
was  made,  there  existed  the  lease  for  oil 
and  gas  made  to  Michael,  providing  royalties 
to  the  landowners  for  the  use  of  the  land, 
one-eighth  of  the  oil  delivered  in  the  pipe 
line,  not  to  the  lessors  in  kind,  and  $300  pay- 
able in  money  to  the  lessors  for  each  well. 
That  fact  tells  us  what  the  leading  word 
"royalty"  was  intended  to  mean.  The  lease 
provided  for  both.  The  deed  to  Sands  and 
Homer  provided  for  both.  Can  we  fairly 
say  that  the  transfer  to  Homer  and  Sands 
meant  only  half  of  the  eighth  of  the  oil 
after  production,  not  In  the  ground;  but,  as 
to  gas,  that  It  passed  the  gas  in  the  earth? 
That  the  landowners,  though  still  owning 
the  oil  in  the  ground,  had  debarred  them- 
selves from  its  use  by  the  lease  to  Michael; 
he  having  the  right  to  take  It  all?  We  can- 
not think  they  designed  to  convey  the  very 
oil  when  they  had  passed  the  right  to  take 
it  to  MichaeL  We  cannot  think  they  in- 
tended to  sell  what  they  did  not  own.  So  as 
to  the  gas.  They  had  sold  it,  only  reserving 
a  money  rent  of  $300  per  well.  Having  sold 
oil  and  gas  both,  we  are  enabled  to  say  that 
by  the  deed  to  Horner  and  Sands,  Martin 
and  wife  only  intended  to  pass  the  half  of 
what  they  were  authorized  to  transfer,  half 
of  the  royalty  they  had  reserved;  that  is, 
half  the  eighth  of  the  oil  and  half  the  $300 
for  each  gas  well.  This  Michael  lease  exist- 
ing, and  surely  known  to  the  parties,  and 
providing  taxes  or  dues  or  rents  for  the  use 
of  the  land  for  oil  and  gas,  shall  we  not  say 
that  the  parties  treated  with  eyes  open  to 
it,  meaning  to  transfer  to  Horner  and  Sands 
half  of  what  the  lease  gave  to  the  landown- 
ers, a  fraction  of  oil  produced,  and  a  specific 
rental  or  royalty  for  a  gas  well?  I  con- 
fidently assert  that  the  parties  contracted 
with  a  view  to  the  Michael  lease,  meaning 
to  pass  to  Homer  and  Sands  one-half  of 
what  that  lease  gave  to  the  Martins.  That 
lease  gave  light  and  direction  to  the  transfer 
to  Horner  and  Sands.  That  light  reflects  on 
the  deed  to  Homer  and  Sands,  and  other 
light  would  be  misguiding.  We  must  inter- 
pret the  transfer  to  Horner  and  Sands  by 
that  lease.  Let  us  suppose  that  the  lease 
then  existing  should  lapse  without  develop- 
ment Could  Martin  and  wife  make  a  new 
one  with  less  royalty?  Homer  says  they 
could  not,  because  he  and  Sands  owned  a 
sixteenth  of  the  oil  and  half  of  the  gas  in 
the  tract.  We  cannot  believe  that  for  the 
sum  of  $445  Martin  and  wife  would  sell  aXh 
solutely  In  fee  that  large  fraction  of  oil  and 
gas,  and  thus  renounce  control  so  as  to  de- 
bar themselves  from  again  leasing  the  en- 
tirety. We  have  placed  ourselves  in  the  sit- 
uation of  the  parties  at  the  time  of  the 
transfer  to  Homer  and  Sands,  liaving  the 
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fact  of  the  HOchael  lease  aa  a  clrcnmstanoe 
Chen  existing  and  known  .to  the  parties.  Cir- 
cumstances surrounding  the  parties  so  far 
are  those  shown  by  documentary  evidence. 
We  have  thus  far  treated  the  case  as  shown 
by  documents.  But  certain  oral  evidence 
was  given  going  strongly  to  sustain  the  con- 
struction placed  by  the  Philadelphia  Com- 
pany and  the  circuit  court  upon  the  deed  of 
Martin  and  wife  to  Homer  and  Sands.  That 
evidence  discloses  that  Martin  and  wife  did 
not  in  person  deal  with  Horner  and  Sands, 
but  engaged  two  agents  to  do  so;  that  they 
authorized  these  agents  to  sell  only  half  of 
the  royalty  reserved  in  the  Michael  lease; 
that  Martin  and  wife  so  understood;  and 
that  the  agents  sold  only  that  Is  this  evi- 
dence admissible  to  explain  the  deed?  It 
may  be  said  that  the  deed  is  ambiguous.  By 
our  cases  it  is  settled  that  oral  evidence  may 
be  accepted,  to  aid  in  construction  of  a  deed, 
where  there  is  ambiguity,  to  apply  the 
deed  to  its  subject-matter,  to  show  the  cir- 
cumstances surrounding  the  parties  so  as  to 
place  the  court  in  their  place  and  circum- 
stances, to  reflect  their  intent;  but  prior  or 
contemporaneous  conversations  of  the  par- 
ties are  not  admissible.  Crlslip  v.  Cain,  19 
W.  Va.  438;  Long  v.  Ferine,  41  W.  Va.  314, 
23  S.  E.  611;  Martin  v.  Railroad  Co.,  48  W. 
Va.  542,  37  S.  B.  563.  The  oral  evidence  re- 
ferred to  is  not  admissible. 

Counsel  for  Horner  goes  so  tar  as  to  as- 
sert that  "a  grant  of  a  royalty  of  oil  or  gas, 
or  a  share  thereof,  is  a  grant  of  the  oU  or 
gas,  or  a  proportionate  share  thereof,**  and 
for  support  appeal  to  the  common-law  prin- 
ciple spoken  by  much  authority  that  a  grant 
of  rents  and  profits  of  land  operates  to 
grant  the  land  itself.  Coke  Litt  4,  6 ;  1  Jar- 
man  on  Wills,  741;  Beilstein  v.  Beilstein, 
194  Pa.  152,  45  AU.  73,  75  Am.  St  Rep.  692 ; 
Green  v.  Biddle,  8  Wheat  76,  5  L.  Ed.  547; 
Hughes  V.  Tabb,  78  Va.  330.  And,  claiming 
that  royalty  is  rent,  the  counsel  argues  that 
the  right  to  royalty  is  right  to  the  oil  or  gas 
in  place ;  and  thus  Homer  and  Sands  would 
have  title  to  half  the  gas  itself,  not  merely 
half  of  the  $300  rental  for  the  welL  Where 
one  is  granted  right  to  take  rents  and  profits 
in  kind,  no  doubt  the  land  is  granted,  wheth- 
er in  fee,  for  life,  or  years;  but  does  that 
apply  when  he  does  not  have  right  to  take 
them  himself?  Rent  reserved  does  not  im- 
ply right  or  title  to  land.  Royalty  does  not 
imply  right  to  take  the  oil  or  gas  themselves. 
Royalty  reserved  implies  right  to  receive 
from  another  a  return  for  the  use  of  the 
land. 

[2]  It  is  assigned  as  error  that  the  decree 
pronounced  by  the  circuit  court  is  one  of  ab- 
solute dismissal,  and  is  erroneous  in  not  pro- 
viding that  it  should  not  prejudice  Horner's 
right  to  a  share  of  the  oil  and  gas  rental. 
Reference  is  made  to  Carberry  v.  Railroad 
Co.,  44  W.  Va.  260,  28  S.  £.  694,  and  Watson  1 


T.  Watson,  46  W.  Va.  290,  81  8.  EL  939. 
Those  cases  refer  to  decrees  where  there  is 
no  jurisdiction  in  equity.  I  do  not  think 
that  rule  applies  in  this  case.  There  was  no 
issue  as  to  Homer's  right  to  a  fourth  of 
the  gas  well  royalty  or  his  share  of  oiL 
The  gas  company  conceded  his  right  to  a 
fourth  of  the  f300,  and  tendered  it  to  him. 
The  decree  could  not  possibly  bar  him  as  to 
it  in  future^  The  Watson  Case  requires 
that  there  should  be  issue  and  controversy 
to  constitute  a  bar.  See  many  cases.  Chris- 
man  V.  Harman,  29  Grat  (Va.)  494,  26  Am. 
Rep.  887;  Allebaugh  v.  Coakley,  75  Va.  637: 
Durant  v.  Essex,  7  WalL  107,  19  K  Ed.  154. 
To  bar  the  decree  must  be  on  the  merit  of 
the  matter  in  issue.  We  do  not  tiiink  there 
is  error  in  this  matter.  But  as  a  matter  of 
precaution  we  will  provide  in  our  decree 
that  it  shall  not  prejudice  Homer's  right  to 
his  half  of  one-sixteenth  of  oil  or  his  fourth 
of  the  three  hundred  dollar  gas  well  rental. 
With  such  modification,  the  decree  Is  af- 
firmed. 


(71  W.  Va,  S34> 

PETERSON  ▼.   PAINT   CREEK  COLLIER- 
IBS  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  19,  191Z) 

(Syllabus  by  the  Court,) 

1.  Mastbb  and  Sebvart  (i  95%*)— iNJtntm 
TO  Sebvant— Mining  Requlations— Fail- 
tniE  to  Perform. 

If  a  coal  mining  company,  having  employ- 
ed a  mine  boss  in  compliance  with  the  etatn- 
tory  requirement,  oust  him  from  the  discharge 
of  liis  duties,  respecting  the  care  of  the  roof  of 
the  mine  ana  mamtenance  of  its  safety,  or  re- 
lieve him  therefrom  and  undertake  the  perform- 
ance of  such  duties  itself,  and  then  permit  such 
roof  to  remain  or  become  unsafe  and  danger- 
ous, and  an  employe  is  injured  by  a  fall  of 
slate  or  stone  therefrom,  the  negligence,  if  any, 
causing  the  injury,  is  that  of  the  company,  not 
the  mine  boss,  and  the  former  is  liable. 

[Ed.  Note. — ^For  other  cases,  see  Biaster  and 
Servant,  Dec  Dig.  i  95^.*] 

2.  Master  ano  Servant  (i  125*) -- Injuries 
to  Ssrvant-<3oal  Mining— Fall  of  Roof. 

A  coal  mining  company  is  li^ie  for  injury 
to  an  employe  by  a  fall  of  slate  or  stone,  caus- 
ed by  its  failure  to  furnish  the  mine  boss  ma- 
chinery and  materials,  necessary  to  remove 
such  dangerous  slate  or  stone  or  make  it  se- 
cure, upon  notice  of  his  inability  to  do  so  for 
lack  of  such  facilities  and  his  demand  therefor. 

[Ed.  Note. — For  other  cases,  see  Biaster  and 
Servant,  Cent  Dig.  {$  243-251;    Dee.  Dig.  I 

3.  Master  and  Servant  ((  125*)— Injuries 
to  Servant  —  Mining  —  Dbivctivb  Roof  — 
Notice. 

Mere  notice  from  the  mine  boss  to  the  op- 
erator of  a  defect  in  the  roof  of  the  mine  and 
ignorance  thereof  on  the  part  of  an  employe, 
injured  by  such  defect,  are  not  sufficient  to 
impose  liability  upon  the  operator  for  the  in- 
jury. 

[Ed.  Note.— For  other  cases,  eee  Master  and 
Servant,  Cent.  Dig.  §|  243-251;  Dec.  Dig.  9 
125.*] 
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4.  Master  awd  Servant  (|  258*)— Inxories 
TO  Servant  —  Defective  -Coal  Mine  —  No- 
ticb—Pailtjrb  to  Provide  Facilities  to 
Remedy  Deveot— Pleading. 

In  a  count  to  charge,  a  coal  mine  operator 
for  failure  to  comply  with  requisitions  of  the 
mine  boss  for  machinery  and  materials  to  rem- 
edy a  defect,  it  is  not  sufficient  merely  to  al- 
lege notice  by  the  mine  bosa  of  his  inability  to 
remedy  it,  since  both  operator  and  mine  boss 
continue  under  legal  duties  after  such  notice. 

[Ed.  Note.--For  other  cases,  aee  Master  and 
Servant,  Gent.  Dig.  H  816^836;  Dea  Dig.  § 
25a*] 

5.  Master  and  Servant  (I  278*)— Injuries 
TO  Servant— Coal  Mining— Notice  to  Op- 
erator. 

In  an  action  against  a  mining  company  for 
an  injury,  occurring  while  a  certain  mine  boss 
was  in  charge  of  tae  mine,  proof  of  ouster  of 
a  former  mine  boss  by  the  operator,  or  usurpa- 
tion of  his  powers,  or  of  noncompliance  with 
his  requisitions  for  machinei^  and  materials, 
will  not  alone  sustain  a  verdict  for  the  plain- 
tiff, nor  justify  the  giving  of  instructions  au- 
thorizing in  any  sense  a  finding  of  liability  on 
the  part  of  the  company. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  &§  954-972,  977;  Dec  Dig. 

I  27a*] 

e.  Evidence  (i  244*)— Witnesses  (I  398*)— 
Admissions   of   Servants  — Res  GESTiB  — 

GROSS-EXAinNATlON. 

Extrajudicial  subsequent  admissions  of  a 
mine  boss,  as  to  requisitions  upon  his  employ- 
€r  for  machinery  or  materials  for  remedy  of 
defects,  on  an  undertaking  oil  the  part  of  the 
employer  to  remedy  the  same,  not  constituting 
a  part  of  the  res  gestae,  are  inadmissible  in  an 
action  against  the  employer  for  an  injury  to  an 
employ^,  and  bis  denial  of  such  admissions,  on 
cross-examination,  cannot  be  contradicted  by 
way  of  impeachment,  unless  such  admission  or 
denial  thereof  was  a  subject  of  his  testimony 
in  chief. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §t  916-936;  Dec.  Dig,  I  244;*  Wit- 
nesses, Cent.  Dig.  if  1267,  1274,  1275;  Dec 
Dig.  I  398.*] 

Error  to  Orcolt  Court,  Kanawha  County. 

Action  by  Marion  Peterson  against  the 
Paint  Creek  Collieries  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded. 

Watts,  Davis  &  Davis,  of  Charleston,  for 
plaintiff  In  error.  C.  W.  Osenton  and  Ben  D. 
Koontz,  both  of  Fayetteyille,  and  Chas.  E. 
Hogg,  of  Morgantown,  for  defendant  in  error. 

POFFENBARGER,  J.  Marion  Peterson 
recovered  a  judgment  for  $15,000  against  the 
Paint  Creek  Collieries  Company,  tn  the  cir- 
cuit court  of  Kanawha  'county,  as  damages 
for  loss  of  an  arm,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant 
He  was  a  motorman  in  the  employ  of  the 
company,  and  the  arm  was  injured  by  a  fall 
of  stoiie,  slate,  or  shale  at  a  place  near  the 
mouth  of  the  mine  while  he  was  coupling 
cars.  Shortly  after  the  injury,  it  became 
necessary  to  amputate  the  arm  in  order  to 
save  bis  life. 

The  seven  counts  of  the  amended  declara- 
tion, a  demurrer  to  which  and  each  count 
thereof  was  overruled,   proceeds  upon  two 


theories,  the  assumption  of  the  duties  of  the 
mine  boss  by  the  company  Itself  through  its 
manager,  and  failure  'Of  the  defendant  to 
supply  timber  and  materials  for  shoring  up 
the  roof  of  the  mine  at  the  place  at  which 
the  accident  occurred,  so  as  to  make  it  a 
safe  place  in  which  to  work,  after  notice  of 
its  defective  and  dangerous  condition.  The 
first,  third,  fifth,  and  sixth  counts  proceed 
upon  the  first  theory,  and  the  second,  fourth, 
and  seventh  upon  the  other.  Those  of  each 
class  vary  somewhat  in  the  mode  of  state- 
ment, but  their  purpose  Is  to  fix  liability  on 
the  same  ground.  The  first  says  the  manager 
of  the  company  examined  the  roof  of  the 
main  entry  at  the  place  at  which  the  plain- 
tiff was  injured  and  found  it  loose  and  liable 
to  fail  upon  any  one  passing  thereunder 
"and  undertook  himself  in  the  place  and 
stead  of  the  mine  boss  of  said  mine  to  have 
said  danger  remedied";  the  third  that  the 
mine  boss  "gave  notice  to  the  defendant  of 
the  dangerous  condition  of  the  roof  of  said 
mine  in  a  place  thereof  at  or  near  the  drift- 
mouth  thereof,  and  at  the  point  or  place 
where  plaintiff  was  subsequently  injured, 
and  his  reliance  on  the  defendant  to  repair 
and  put  into  a  safe  condition  said  point  or 
place  in  said  roof,  which  consisted  of  danger- 
ous masses  of  rock,  slate,  earth,  eta,  inse- 
curely attached  to  the  roof  thereof,  and  lia- 
ble to  fall  at  any  moment,  which  duty  was 
assumed  by  It,  then  and  there  and  retained 
by  it  up  to  and  including  the  happening  of 
the  event  of  the  Injuring  of  the  plaintiff*'; 
the  fifth  that  the  manager  or  agent,  finding 
the  place  in  the  roof  of  the  main  entry,  with- 
in a  few  feet  of  the  drift-mouth,  the  place 
at  which  the  injury  occurred,  in  a  bad  con- 
dition and  dangerous  because  liable  to  fall, 
^'undertook  and  did  assume  charge  and  control 
thereof  in  the  stead  and  place  of  the  mine  boss 
of  said  mine,  and  completely  ousted  him  from 
any  work  at  said  place  relating  to  said  de- 
fect in  said  roof  aforesaid,  and  all  responsibil- 
ity as  to  its  condition,  and  as  such  manager 
or  agent  thereof  overlooked  the  necessity  of 
erecting  props  or  supports  at  such  point"; 
and  the  sixth  that  the  manager  examined  the 
roof  at  the  point  in  question  "and  found  the 
same  loose  and  in  a  condition  liable  to  fall 
upon  any  one  passing  thereunder,  and  could 
have,  by  the  exercise  of  reasonable  care  in 
inspecting  the  same  and  acting  on  the  knowl- 
edge thereby  disclosed,  have  kept  said  pas^ 
sageway  reasonably  safe  for  plaintiff  and 
others." 

The  second  count  charges  bad  condition  of 
the  place  and  that  the  mine  boss  reported 
to  the  operator  his  Inability  to  comply  with 
his  duties,  imposed  by  the  statute,  respect- 
ing measures  of  safety  of  the  haulway  and 
failure  of  the  operator  to  take  such  action 
as  was  necessary,  although  a  space  of  time 
Intervened  between  the  notice  and  the  injury 
sufficient  to  permit  the  taldng  down  of  all 
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the  bad  roof  or  such  other  measure  of  safety  | 
as  was  necessary;  the  fourth,  that  the  mine 
boss  made  a  requisition  or  demand  upon  the 
manager  of  the  company  for  timbers  and  ma- 
terial to  be  used  to  support  a  place  in  the 
roof  at  or  near  the  point  at  which  the  Injury 
occurred,  which  the  mine  boss  had  consider- 
ed dangerous,  and  that  the  manager  had 
promised  to  supply  them;  and  the  seventh, 
that  the  company  negligently  permitted  the 
roof  of  the  haulway  of  the  main  entry  at 
the  place  of  the  injury  to  become  unsafe  and 
dangerous,  which  the  mine  boss  was  unable 
to  remedy  because  the  defendant  failed  to 
furnish  suitable  props,  caps,  and  timbers  to 
secure  the  loose  coal,  slate,  and  rock,  and 
that  the  mine  boss  notified  the  defendant  of 
the  dangerous  condition  of  the  haulway  at 
that  point  and  of  his  inability  to  remove  the 
loose  coal,  slate,  and  rock  or  safely  to  secure 
the  same  so  as  to  prevent  danger,  and  also 
that  he  did  not  have  the  necessary  props, 
caps,  and  timbers  with  which  to  do  so,  where- 
upon it  became  the  duty  of  the  defendant 
either  to  remove  the  loose  coal,  slate,  and 
rock,  if  practicable,  or,  if  not,  to  make  the 
same  secure  or  provide  suitable  props,  with 
wliich  the  mine  boss  could  have  done  so. 
These  allegations  were  accompanied  by  aver- 
ments of  breaches  of  the  duties  alleged. 

The  third  and  sixth  counts,  showing  no 
more  than  notice  of  the  defective  condition 
of  the  roof  by  the  mine  boss  to  the  defend- 
ant, ignorance  of  this  condition  by  the  plain- 
tiff and  failure  of  the  defendant  to  remedy 
the  defect  and  consequent  Injury  to  the 
plaintiff,  fail  to  show  any  ground  of  liabil- 
ity, since  the  statute  makes  it  the  duty  of 
the  mine  boss  to  keep  .the  haulways  and 
working  places  In  a  safe  condition,  the  mine- 
owner  furnishing  the  materials,  of  course. 
They  charge  no  neglect  of  duty  on  the  part 
of  the  owner  in  this  respect,  nor  show  any 
demand  or  requisition  for  materials  or  any 
knowledge  of  the  lack  thereof  on  the  part  of 
the  owner.  The  sixth  avers  defendant's 
knowledge  of  the  defective  condition  of  the 
roof  at  a  time  some  weeks  prior  to  the  in- 
jury, and,  upon  that,  charges  duty  to  exer- 
cise reasonable  care  in  inspecting  the  place 
and  keep  the  passageway  reasonably  safe. 
This  was  the  duty  of  the  mine  boss,  and, 
for  aught  that  is  alleged  in  this  count,  the 
manager  was  justified  in  assuming  that  he 
would  remedy  the  defect  No  requisition  or 
demand  for  materials  or  tools,  nor  any  lack 
of  the  same,  is  averred.  The  second  is  equal- 
ly defective.  The  mine  boss*  notice  of  his 
inability  to  remedy  a  defect  does  not  ab- 
solve him  from  further  duty.  It  was  still  in- 
cumbent upon  him  to  do  the  work  or  cause 
it  to  be  done,  if  the  operator  furnished  the 
necessary  machinery,  labor,  and  materials. 
As  to  whether  the  operator  furnished  them, 
the  count  Is  silent  Its  purpose  is,  upon  such 
notice,  to  devolve  all  duty  in  the  premises 
upon  the  owner,  contrary  to  the  express 
terms  of  the  statute. 


[1]  The  first  and  fifth,  charging  usurpa- 
tion of  the  dutioB  of  the  mine  boss  by  the 
operator  and  the  exclusion  of  the  former 
from  his  duties  and  functions  in  the  miner 
stand  upon  a  different  footing.  Under  the 
statute,  the  owner  or  operator  of  a  mine  Is 
absolved  from  certain  duties  and  liabilities 
by  his  employment  of  a  mine  boss.  In  the 
operation  of  a  mine  without  a  mine  boss,  his 
status  is  that  of  an  ordinary  employer  of  la- 
bor, and  he  remains  subject  to  that  general 
mass  of  law  defining  the  rights,  duties,  and 
liability,  incident  to  the  relation  of  master 
and  servant.  If,  having  employed  a  mine 
boss  as  the  law  requires,  he  oust  him  from 
the  duties  devolved  upon  him  by  the  statute 
and  undertake  to  perform  them  himself,  he 
stands  logically  and  practically  in  the  same 
situation  as  if  he  had  not  employed  him  at 
all.  He  does  that  which  the  statute  forbids 
and  falls  to  obey  its  command  as  to  those 
things  which  he  assumes  to  do  in  the  place 
of  the  mine  boss.  Under  such  circumstances, 
the  protection  of  the  statute  cannot  be  rea- 
sonably invoked,  because  the  relation  does 
not  exist  It  requires  compliance  with  the 
statute  in  substance  and  effect  to  confer  up- 
on the  mine  boss  the  independence  and  su- 
periority, accorded  to  him  by  the  decisions 
in  Bralley  v.  Tidewater,  etc.,  Co.,  66  W.  Va. 
278,  66  S.  B.  684,  19  Ann.  Gas.  510;  Squil- 
ache  V.  Coal  &  Coke  Co.,  64  W.  Va.  337,  62 
S.  E.  446,  and  other  cases  cited  In  the  brl^ 
for  the  plaintiff  in  error,  the  doctrine  of 
which  Is  not  at  all  questioned  or  Impaired 
by  this  conclusion.  As  to  these  counts,  we 
are  of  the  opinion  that  the  demurrer  waa 
properly  overruled. 

[2]  The  fourth  and  seventh  counts,  charg- 
ing notice  of  the  defect,  inability  to  remedy 
it  on  account  of  lack  of  materials,  and  de- 
mand for  the  same  and  noncompliance  there- 
with, seem  to  make  a  clear  case  of  negli- 
gence on  the  part  of  the  operator  under  the 
express  terms  of  the  statute,  making  it  the 
duty  of  the  operator  or  his  agent,  under  such 
circumstances,  ''to  at  once  attend  to  the  mat- 
ter complained  of  by  the  mine  foreman,  so 
as  to  enable  him  to  comply  with  the  provi- 
sions hereof,  if  the  same  can  be  practically 
done."  Against  this  view  nothing  is  urged 
except  the  general  rule  of  nonliability,  de- 
clared in  so  many  cases  for  failure  of  duty 
on  the  part  of  the  mine  boss  only.  In  every 
case  of  the  application  of  this  rule,  the  court 
has  carefully  distinguished  between  statu- 
tory duties  of  the  operator  and  those  of  the 
mine  boss.  In  no  instance  has  that  rule  been 
permitted  to  absolve  the  former  from  liabil- 
ity for  injury  resulting  from  his  failure  to  do 
anything  required  of  him.  So  we  think  these 
two  counts  are  clearly  good. 

[4]  The  evidence  to  sustain  the  two  theo- 
ries of  liability,  set  forth  in  the  declaration, 
goes  back  in  date  more  than  one  month  be- 
fore the  occurrence  of  the  injury.  None  of 
it  indicates  usurpation  of  the  powers  of  the 
mine  boss  in  charge  at  the  date  of  the  injury 
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nor  any  ouster  or  exclusion  of  that  official 
by  the  operator  or  its  agent  Neither  Is 
there  any  evidence  of  notice  by  that  mine 
boss  to  his  employer  of  his  inability  to  rem- 
edy the  defect  in  question  or  demand  by  him 
for  machinery  or  materials  necessary  to  en- 
able him  to  remove  or  remedy  the  same. 

[3]  Evidence  was  adduced,  tending  to  prove 
exclusion  of  a  former  mine  boss  or  usurpa- 
tion of  his  powers  by  the  defendant's  man- 
ager and  notice  to  the  latter  of  the  former's 
inability  to  remedy  the  defect  and  a  promise 
on  the  part  of  the  manager  to  do  the  work 
himself,  or  cause  it  to  be  done,  upon  which 
the  mine  boss  relied  as  matter  of  excuse  for 
his  failure  to  do  so.  This  occurred  in  De- 
cember, 1907,  when  one  Parsell  was  the  mine 
bos&  On  the  last  day  of  January  or  flrsf 
day  of  February,  1908,  Parsell  ceased  to  be 
the  mine  boss  and  one  Edward  Morris  took 
his  place.  Thereafter,  on  the  3d  day  of 
March,  1908,  the  plaintiff  was  injured  by  the 
falling  of  rock  or  slate  from  the  root  As 
to  the  character  of  the  defect,  whether  latent 
or  apparent  or  discoverable  by  inspection, 
there  is  much  conflict  in  the  testimony ;  the 
defendant  claiming  the  rock  which  fell  was 
what  Is  known  among  miners  as  a  "pot"  or 
"kettle  bottom,"  supposedly  a  petrified  stump 
imbedded  in  the  shale  or  slate  so  firmly  as 
to  give  no  evidence  of  its  presence  when  the 
roof  is  sounded,  but  falls  by  reason  of  expo- 
sure to  the  air,  and  the  plaintiff  claiming  the 
substance  which  fell  was  ordinary  slate  or 
shale.  Not  a  particle  of  evidence,  tending  to 
prove  any  interference  with  Morris'  powers 
and  duties  by  the  manager  of  the  defendant 
company  or  any  other  representative  thereof, 
after  he  entered  upon  the  discharge  of  his 
duties,  is  disclosed  by  the  record.  There  is 
considerabe  evidence  tending  to  prove  a  de- 
fective and  dangerous  condition  in  the  roof 
of  the  mine,  both  before  and  after  the  em- 
ployment of  Morris,  and  of  the  manager's 
knowledge  thereof,  and  there  is  some  testi- 
mony tending  to  impeach  the  testimony  of 
Morris  as  to  what  he  did  to  improve  its  con- 
ation by  the  removal  of  loose  slate  and  the 
placing  of  posts  and  timbers  in  the  mine. 
His  competency,  however,  is  not  attacked 
-either  in  the  declaration  or  by  the  evidence. 

In  this  conclusion  we  have  not  overlooked 
the  effort  to  prove  a  demand  by  Morris  upon 
Kern,  the  mine  superintendent,  for  timbers 
and  materials  and  Kern's  promise  to  supply 
them  and  his  failure  to  do  so,  by  the  tes- 
timony of  the  plaintiff  and  witness  Koontz. 
On  cross-examination,  Morris  was  asked 
whether  he  had  not  stated  to  Peterson  and 
Koontz  that  he  had  notified  Kern,  the  su- 
perintendent, that  the  place  was  dangerous 
and  required  timber  to  fix  it  and  make  it 
safe,  and  that  Kern  had  told  him  he  would 
send  the  timber  and  have  the  place  made 
safe.  Morris  said  he  had  not,  but  that  he 
had  had  a  conversation  with  Kern  about 
timbering  the  mouth  of  the  mine  after  the 


injury  of  Peterson,  because  the  workmen, 
after  that,  had  become  nervous  about  it — 
"suspicious  of  It,"  to  use  his  terms.  He  was 
also  asked  whether  he  had  not,  in  the  same 
conversation,  said  Kern  had  failed  to  sup- 
ply the  timber  and  he  had  himself  gotten 
three  posts  and  done  the  best  he  could  be- 
fore the  accident  This  Morris  also  denied 
positively.  Peterson,  in  his  rebuttal  test!* 
mony,  says  Morris  made  the  statements  and 
had  said  he  made  the  demand  before  the  ac- 
cident Koontz  also  says  he  admitted  he 
had  notified  Kern  that  the  place  was  dan- 
gerous, and  Kern  had  said,  "Well,  we  will 
timber  it,"  or  words  to  that  effect  If  ad- 
missible at  all,  this  evidence  colitradlcts  Mor^ 
rls  and  goes>  to  his  credibility,  but  it  wholly 
fails  to  prove  any  demand  upon  Kern  or 
any  other  managing  agent  of  the  company. 
Kern  also  positively  denies  that  Morris  ever 
made  such  a  demand  before  the  accident, 
and  no  witness  testifies  of  his  own  knowl- 
edge that  it  was  made.  Neither  Peterson 
nor  Koontz  pretend  to  say  they  heard  Mor- 
ris tell  Kern  what  they  say  he  admitted  to 
them,  and  there  is  not  a  scintilla  of  evidence 
tending  to  prove  the  actual  demand  or  no- 
tice. It  cannot  be  received  to  prove  notice 
or  demand.  Morgan  v.  Insurance  Co.,  6  W. 
Va.  496;  Forde  v.  Commonwealth,  16  Grat 
(Va.)  547 ;  Charlton  v.  Unls,  4  Grat  (Va.)  58. 

As  the  case  stood  at  the  time,  the  evidence 
was  inadmissible  for  the  purpose  of  impeach- 
ment Whether  Morris  had  given  such  no- 
tice or  made  such  a  demand  was  not  in  is- 
sue in  the  sense  of  evidence  pro  and  con. 
Morris  had  not  then  denied  it,  and  nobody 
had  asserted  it  as  matter  of  evidence.  The 
question  propounded  to  him  was  not  incon- 
sistent with  anything  he  had  said.  At  that 
time,  it  was  wholly  outside  of  any  issue  de- 
veloped by  the  evidence,  and  brought  be- 
fore the  jury  a  collateral  matter  in  an  ef- 
fort to  discredit  the  witness.  Under  princi- 
ples declared  in  State  v.  Goodwin,  32  W.  Va. 
177,  9  S.  E.  85,  the  plaintiff  was  bound  by 
Morris'  answer  as  to  his  alleged  admission 
and  could  not  adduce  evidence  to  contradict 
it  Whether  the  cross-examining  party  would 
be  entitled  to  prove  the  matter  Inquired  of 
as  a  part  of  his  case  determines  its  char- 
acter as  to  materiality.  If  the  cross-exam- 
ining party  cannot  prove  the  matter  as  a  part 
of  his  case,  it  is  collateral  and  not  a  subject 
of  cross-examination  for  ground  of  impeach- 
ment unless  the  witness  has  made  it  a  sub- 
ject of  his  testimony  in  chief.  State  v.  Good- 
win, cited. 

[6]  Morris  had  made  no  reference  to  his 
alleged  admission  in  his  testimony  in  chief, 
and  the  plaintiff  could  not  have  proved  it  as 
a  part  of  his  case,  for  it  was  made,  if  at 
all,  long  after  the  accident  and  was*  no  part 
of  the  res  gestae.  To  bind  his  principal,  the 
declaration  of  an  agent  must  have  been  a 
part  of  the  res  gestse.  Hawker  v.  Railroad 
Co.,  15  W.  Va.  628,  36  Am.  Bep.  825;  Cor- 
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der  V.  Talbott.  14  W.  Va.  277 ;  Clark  &  Skylea 
on  Agency,  pp.  1029-1031,  §§  468,  460. 
Hence  the  trial  court  should  have  sustained 
the  objections  to  the  offers  of  proof  of  the 
admission. 

[6]  Section  11  of  chapter  15H  of  the  Code 
makes  it  the  duty  of  the  mine  boss  to  keep 
a  careful  watch  over  the  ventilating  ap- 
paratus, the  airways,  travelingways,  pumps, 
and  drainage;  to  cause  all  loose  coal,  slate, 
and  rock  overhead  In  the  working  places  and 
along  the  haulways  to  be  removed  or  care- 
fully secured  so  as  to  prevent  danger  to  per- 
sons employed  in  the  mine;  and  to  cause 
sufficient  props,  caps,  and  timbers,  as  near- 
ly as  possible  of  suitable  dimensions,  to  be 
furnished  for  the  places  where,  they  are  to 
be  used.  Failure  of  duty  on  the  part  of 
the  mine  boas,  respecting  any  of  these  mat- 
ters, resulting  in  injury  to  any  person  work- 
ing in  the  mine,  imposes  no  liability  upon 
his  employer,  because,  under  many  decisions 
of  this  court,  so  well  known  as  to  need  no 
citation,  he  is  held  to  be  a  fellow  servant  of 
the  miners. 

We  are  asked  to  re-examine  and  overrule 
this  line  of  decisions,  notwithstanding  our 
recent  re-examination  thereof.  Nothing  Is 
found  in  the  brief,  however,  that  has  not 
been  carefully  and  thoroughly  considered. 
The  variance  of  the  terms  of  our  statute 
from  those  of  the  Pennsylvania  statute  has 
been  deemed  insufficient  to  justifjr  a  con- 
struction different  from  that  adopted  by  the 
Pennsylvania  court,  and  the  reasoning  of 
the  Indiana  and  Illinois  courts,  leading  to  a 
different  construction,  has  been  carefully  con- 
sidered on  former  occasions,  and  held  insuf- 
ficient, in  our  opinion,  to  warrant  the  over- 
ruling of  the  decisions,'  complained  of. 

At  the  time  of  the  injury  and  for  a  month 
prior  thereto,  Morris  was  in  charge  of  the 
mine  as  mine  boss,  unrestrained  by  any 
limitation  upon  his  powers  and  unexcused 
from  duty,  so  far  as  the  evidence  discloses, 
by  any  promise  or  undertaking  on  the  part 
of  the  manager  to  perform  any  of  such  du- 
ties for  him,  if,  indeed,  such  an  undertak- 
ing or  promise  would  constitute  an  excuse 
for  his  neglect  to  perform  them.  He  was  no 
party  to  the  conversation  between  the  man- 
ager and  his  predecessor,  Parsell,  in  the  pre- 
ceding December,  nor  does  he  appear  to 
have  had  any  knowledge  of  it  He  says  he 
made  daily  and  thorough  inspections  of  the 
roof  and  took  down  a  great  deal  of  slate 
in  dangerous  places  and  put  up  props  in 
others.  As  to  some  of  this  his  testimony  is 
contradicted  by  alleged  admissions;  but,  if 
it  is  false,  there  is  proof  of  no  more  than 
neglect  of  duty,  resulting  in  injury. to  a  fel- 
low servant  for  which,  under  the  law,  there 
is  no  right  of  recovery  against  the  employer. 

A  necessary  sequence  from  this  conclusion 
is  the  insufflcltocy  of  the  evidence  to  sustain 
the  verdict  or  Justify  the  court  in  giving 
plaintifTs  instruction  No.  1,  reciting  hypo- 


thetically  the  danger,  the  mine  boss'  di>> 
tice  thereof  to  the  employer,  his  lack  of  suf- 
ficient props,  caps,  and  timbers,  the  duty  of 
the  defendant  to  provide  them  or  cause  the 
place  to  be  made  safe,  and  the  injury  re- 
sulting, and  requiring  a  verdict  for  the  plain- 
tiff, in  the  event  of  findings  in  his  favor 
upon  the  questions  submitted.  As  these  vi* 
tal  contentions  were  unsustained  by  any  evi- 
dence at  all,  there  was  no  warrant  in  law 
for  the  giving  of  the  instruction.  To  war- 
rant an  instruction  there  must  be  some  evi* 
dence,  tending  in  an  appreciable  degree  to 
prove  the  essential  elements  of  right  .of  re- 
covery. For  the  same  reason,  plaintifrs  in* 
structions  No.  2,  relating  to  the  measure  of 
damages,  in  the  event  of  a  finding  for  the 
l>laintiff  (an  impossibility  for  want  of  evi- 
dence), and  No.  8,  relating  to  the  credibility 
of  witnesses  (wliich  did  not  properly  arise 
at  all  sii^ce  the  evidence  disclosed  no  issae)^ 
should  have  been  refused. 

Plaintiff,  a  motor  runner,  was  Injured 
while  coupling  cars  in  the  absence  of  the 
man  employed  for  that  purpose.  Defend- 
ant's instruction  No.  1  would  have  told  the 
Jury  he  could  not  recover,  because  be  was 
injured  while  away  from  his  post  of  duty- 
The  evidence  shows  it  was  customary  for 
the  motor  runner  to  couple  cars  in  the  temp* 
orary  absence  of  the  car  coupler.  That  alone 
Justified  the  court  in  refusing  the  instruc- 
tion. Defendant's  instructions  Nos.  4,  8,  and 
9,  absolving  the  defendant  from  liability  for 
injuries  resulting  from  neglect  of  duty  oa 
the  part  of  the  mine  boss,  were  Improperly 
refused.  Defendant's  instruction  No.  12,  In- 
tended to  advise  the  Jury  against  rig^t  te 
find  for  the  plaintiff  on  the  theory  of  incom- 
petency of  the  mine  foreman,  was  improper- 
ly refused,  since  there  was  no  allegation  of 
his  incompetency  nor  any  evidence  tending 
to  prove  it  Defendant's  instruction  No.  14 
was  substantially  the  same  as  Nos.  4,  8,  and 
9,  and  should  have  been  given.  Defoidanfe 
instruction  No.  15,  denying  right  of  recovery 
xuless  the  Jury  should  find  the  place  at 
which  the  accideiit  occurred  unsafe  when  the 
defendant  took  charge  of  the  mine  and  began 
to  operate  It,  was  properly  refused;  it  ap» 
pearing  that  the  defendant  had  bought  out 
another  company  sometime  prior  to  the  ac- 
tion. The  instruction  would  have  been  mis- 
leading and  was  inapplicable.  Defendant's 
instruction  No.  17,  reciting  at  l^igth  the 
purposes  of  the  statute  requiring  employment 
of  mine  bosses,  the  reasons  which  impelled^ 
the  Legislature  to  enact  it,  and  its  whole- 
some effect  and  operation,  was  properly  re- 
fused because  it  was  argum^tative.  In- 
struction No.  18,  declaring  a  presumption  of 
competency  on  the  part  of  the  mine  bosses, 
Morris  and  Parsell,  was  properly  refused, 
since  their  competency  was  not  put  in  Issue. 
Incompetency  was  not  alleged.  Instructions 
Nob.  20  and  16,  the  latter  a  modification  of 
instruction  No.  15,  were  properly  refused  for 
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the  reasons  stated  in  disposing  of  No.  16»  as 
at  first  presented. 

Four  of  the  ten  special  interrogatories  ask- 
ed for  by  the  defendant  were  refused.  The 
object  of  one  of  these  was  to  obtain  a  finding 
as  to  when  the  roof  of  the  haulway  became 
unsafe^  if  at  all,  and  what  particular  act  of 
negligence  was  the  proximate  cause  of  the 
injury.  Another  asked  for  a  finding  as  to 
whether  mine  boss  Morris  was  relieTed  of 
any  duty  through  the  defendant's  general 
manager.  Another  was  in  substance  the 
same  as  the  one  Just  described.  Another 
was  intended  to  ask  the  Jury  whether  plain- 
tiff was  injured  by  reason  of  the  incompe- 
tency of  the  mine  foreman.  The  last  three 
were  properly  refused  because  they  relate 
to  matters  as  to  which  there  was  no  issue. 
The  first  one  was  properly  refused  because 
of  Its  generality  and  Incondusiveness. 

On  cross-examination  of  witness  Lavender, 
the  court  sustained  an  objection  to  a  ques- 
tion as  to  the  character  of  fallen  slate  in 
the  mine.  This  was  matter  as  to  which  he 
had  not  testified  in  chief.  Hence  he  was  de- 
fendant's witness  and  there  was  no  showing 
as  to  what  his  answer  would  have  been. 
Moreover,  the  defendant  was  not  entitled  to 
propound  such  a  question  on  cross-examina- 
tion. He  should  have  Introduced  the  wit- 
ness as  his  own  for  the  elicitation  of  such 
evidence.  On  the  cross-examination  of  Par- 
sell,  the  court  sustained  an  objection  to  a 
question  as  to  why  he  did  not  call  on  the  de- 
fendant's agent  in  charge  of  timber  and 
make  him  furnish  such  timber  as  he  needed. 
In  this,  the  court  did  not  abuse  its  discretion. 
The  witness  had  already  repeatedly  given  his 
reason  for  not  demanding  timbers.  The 
court  struck  out,  over  the  objection  of  the 
defendant,  an  answer  of  its  witness  Veazy, 
describing  the  character  of  the  roof  around 
the  place  from  which  the  rock  or  slate  had 
fallen.  This  was  nonprejudicial  because  the 
witness,  in  response  to  other  questions,  was 
permitted  to  testify  to  the  same  thing.  Ob- 
jections were  sustained  to  two  other  ques- 
tions propounded  to  Veazy.  As  the  record 
fails  to  show  what  his  answers  would  have 
been,  we  are  unable  to  say  the  court  erred 
in  sustaining  the  objections.  For  the  same 
reason,  we  are  unable  to  say  whether  it  erred 
in  sustaining  objections  to  several  questions 
propounded  to  the  witness  Rogers.  An  an- 
swer of  this  Witness  as  to  the  condition  of 
the  mine  at  the  place  at  which  the  injury 
occurred  about  a  year  after  the  accident  was 
excluded  on  the  motion  of  the  plaintiff.  The 
remoteness  In  time  Justified  the  action  of  the 
court  in  this  instance.  An  objection  to  a 
question  propounded  to  the  witness  Morris 
as  to  whether  Rogers,  the  manager,  had  giv- 
en him  any  instructions  that  hampered  him 
in  the  discharge  of  his  duties,  was  properly 
sustained,  because  the  witness  had  repeated- 
ly testified  to  his  freedom  in  that  respect 
Besides,  it  does  not  api)ear  what  the  answer 


would  have  been  had  the  objection  been  over- 
ruled. The  court  permitted  a  witness  for 
the  plaintiff  to  testify,  over  the  objection  of 
the  defendant,  to  his  opinion  as  to  whether 
the  fallen  rock  was  a  kettle  bottom.  He 
was  an  experienced  miner  and  necessarily 
had  knowledge  on  that  subject  superior  to 
that  of  the  Jury.  Moreover,  like  other  per- 
sons, he  was  no  doubt  unable  to  describe  the 
fallen  substance  as  fully  and  thoroughly  as 
it  appeared  to  him  on  Inspection.  Hence  we 
think  the  court  properly  permitted  him  to 
answer  the  question. 

For  the  errors  noted,  the  Judgment  will  be 
reversed,  the  verdict  set  aside,  and  the  case 
remanded  for  a  new  trlaL 

(71  w.  va.  aoo) 
VIRGINIA  SUPPLY  CO.  v.  CALFBB  et  aL 

(Supreme  Court  of  Appeals  of  West  Yirginia. 

Nov.  19.  1912.) 

(ByUabu9  by  th^  Court.) 

1.  MBOHANICS'     LiSNS     (I    61*)   --  PBBSOlfAL 

Judgment— Privity  of  Contbact. 

If  there  is  no  privity  of  contract  between 
the  owner  and  a  person  Who  furnishee  mate- 
rial to  the  contractor  for  use  in  the  erection 
of  a  house,  it  is  error  to  render  a  personal  de- 
cree for  his  claim  against  the  owner. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  if  77,  78;  Dec  Dig.  |  61.*] 

2.  Mechanics'    Likns    (|    123*)  —  Noticx — 
Sebvicb. 

Return  of  service  of  a  mechanics'  lien  no- 
tice, made  by  a  private  person  under  oath,  as 
well  as  return  of  service  of  sueh  a  notice  by 
a  sheriff,  in  his  official  capacityt  is  prima  facie 
proof  of  service. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
liens,  Cent  Dig.  i  171;   Dec.  Dig.  I  123.*] 

3.  Appeal  and  Bbbob  (|  61*)— Review— Me- 
chanics' Liens— Amount  in  Contbovebst. 

A  decree  for  mechanics*  liens,  some  more 
and  some  less  than  $100,  is  not  reviewable  in 
this  court  as  to  those  liens  that  are  less  than 
$100. 

pSd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  276-292;  Dec  Dig.  |  61.*] 

4.  Costs  (|  238*)-— AppeaIt- Release  of  Bb- 
bobs. 

A  party  who  refuses  to  accept  a  release  of 
errors,  tendered  before  he  has  taken  an  appeal, 
snd  continued  in  this  court,  is  not  entitled  to 
recover,  costs  upon  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  if  908-919;   Dec.  Dig.  f  238.*] 

Appeal  from  Circuit  Court,  Mercer  County. 

Action  by  the  Virginia  Supply  Company 
against  A.  H  Calfee  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

Hale  ft  Pendleton,  of  Princeton,  for  appel- 
lants. Randolph  Henry,  of  Princeton,  for  ap- 
pellee. 

WILLIAMS,  J.  A.  E.  Calfee  employed 
H.  B.  Moore  to  erect  a  house  for  him  on  a 
lot  in  the  town  of  Princeton,  Mercer  county, 
W.  Va.  The  contract  was  not  recorded. 
Moore  abandoned  the  work  before  it  was 
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quite  finished,  haying  been  paid  by  Gal- 
fee  nearly  the  full  value  of  his  work.  Plain- 
tiff and  a  number  of  other  persons  who 
had  furnished  material  to  Moore,  used  in 
the  construction  of  the  house,  filed  and  had 
recorded  mechanics'  liens  against  the  prop- 
erty. This  suit  is  to  enforce  those  liens. 
The  cause  was  referred  to  a  commissioner 
to  ascertain  and  report  to  court  the  liens 
upon  the  property  and  their  priority.  The 
commissioner  reported  adversely  to  plain- 
tiff's lien,  and  it  excepted.  The  court  sus^ 
tained  the  exception,  and  on  the  9th  of  De- 
cember, 1910,  decreed  plaintiff's  debt  to 
constitute  a  lien  of  the  same  order  with  the 
other  mechanics'  liens;  a  vendor's  lien  in 
favor  of  J.  W.  Hale  being  decreed  to  be  a 
lien  of  prior  dignity.  From  that  decree,  Gal- 
fee  has  appealed. 

[1,4]  It  is  assigned  as  error  that  the  de- 
cree is  personal  against  Galfee.  In  that 
respect  the  decree  is  clearly  erroneous.  No 
privity  of  contract  being  shown  to  exist  be- 
tween Galfee  and  the  lienors,  It  was  error 
to  render  a  personal  decree  against  him. 
Augir  V.  Warder,  68  W.  Va.  752,  70  S.  E. 
719.  But,  before  this  appeal  was  taken,  the 
lienors  executed  and  filed  with  the  clerk  of 
the  circuit  court  a  signed  writing  releasing 
this  error.  This  they  had  a  right  to  do  and 
thereby  avoid  the  cost  of  an  appeal. 

[2]  Counsel  for  appellant  insist  that  it  is 
not  proven  that  the  notice,  required  by  stat- 
ute to  be  given  to  the  owner  within  35  days 
after  the  material  was  furnished  or  the 
work  ceased,  was  actually  served  upon  him. 
The  notices  given  by  some  of  the  lienors  were 
served  by  private  persons,  who  made  return 
under  oath,  showing  that  service  was  made 
personally  upon  Mr.  Galfee;  others  were 
served  by  the  deputy  sheriff,  who  made  re- 
turn thereof  in  his  official  capacity,  showing 
personal  service  also.  Mr.  Galfee  denies  in 
his  answer  to  the  bill  that  he  was  served 
with  notices  within  the  time  required  by 
law;  but  he  does  not  deny  it  in  his  tes- 
timony. The  return  under  oath  of  a  private 
person,  of  the  manner  of  service  of  such 
notice,  is  entitled  to  as  much  consideration 
as  the  return  of  the  officer.  Such  notice  is 
not  a  writ  issued  by  the  clerk  or  by  the 
court,  which  the  law  makes  it  the  officer's 
duty  to  execute,  and  which,  therefore,  can- 
not be  contradicted.  But  the  return  to  such 
notice  is,  at  least,  prima  fade  proof  of  serv- 
ice ;  and,  in  the  absence  of  contradictory  ev- 
idence, is  sufficient  to  establish  the  fact  of 
service.  Williams  St  Davisson  Co.  v.  Bailey, 
68  W.  Va.  681,  70  S.  B.  696. 

The  evidence  is  conflicting  between  Galfee, 
on  the  one  side,  and  J.  E.  Lambert,  general 
manager  for  plaintiff,  and  J.  W.  LK>wery,  its 
bookkeeper,-  on  the  other.  The  confusion 
originates  from  the  fact  that  Moore,  through 
his  agent,  A.  M.  Slusher,  who  had  immediate 
supervision  of  the  work  of  constructing  Gal- 


fee's  house,  purchased  material  from  plain- 
tiff, to  be  used  tn  other  houses  which  Moore 
was  then  building  in  Princeton  for  other 
people,  at  the  same  time  he  purchased  ma- 
terial for  use  tn  Galfee's  house.  But  it  ap- 
pears from  the  testimony  of  Lambert  and 
Lowery  that  the  items  of  the  account  were 
so  designated  on  the  ledger  at  the  time  they 
were  ordered ;  that  those  items  furnished  for 
use  in  Galfee's  house  could  be  easily  separat- 
ed from  the  rest  The  only  items  of  the  ac- 
count, which  Galf^  testifies  positively  were 
not  used  in  his  house,  were  one  mantel  and 
two  or  three  mortise  locks.  Plaintiff's  ac- 
count amounted  to  $711.28,  subject  to  a  pay- 
ment of  $411.01,  tibus  leaving  a  balance  due 
of  1300.27,  for  which  a  lien  was  claimed. 
The  court  in  its  decree,  however,  allowed 
plaintiff  a  lien  for  $273.78  only.  It  would 
seem,  therefore,  that  the  court  has  reduced 
the  claim  by  an  amount,  perhaps,  equal  to 
the  value  of  the  items  which  Galfee  states 
positively  were  not  used  in  his  house.  The 
proof  of  plaintiff's  account  was  sufficient  to 
justify  the  court  in  finding  tn  its  fttvor ;  and, 
it  not  appearing  to  us  that  it  is  clearly 
against  a  preponderance  of  the  evidence,  we 
have  no  right  to  reverse  the  circuit  court 
Shock  V.  Gowlng,  76  &  E.  441,  decided  at 
the  present  term. 

[3]  It  is  also  insisted  that  the  decree  In 
favor  of  W.  E.  DriscoU  for  plaster  work  on 
the  house  was  not  filed,  and  notice  thereof 
given  to  Galfee,  within  35  days  after  he  had 
completed  the  work.  But,  inasmuch  as  each 
lienor's  claim  constitutes  a  separate  decree 
(Wees  V.  Elbon,  61  W.  Va.  380,  56  S.  El  611), 
and  the  amount  of  Driscoll's  claim  is  less 
than  $100,  we  are  without  Jurisdiction  to 
review  the  error,  if  any  there  is,  with  re- 
spect to  the  allowance  of  this  claim. 

The  decree  will  be  amended  so  as  to  make 
the  liens  charges  upon  the  property  in  ques- 
tion only,  and  not  personal  recoveries  against 
A.  E.  Galfee,  except  as  to  the  vendor*s  lien 
in  favor  of  J.  W.  Hale,  which  appears  to  be 
a  personal  obligation  of  said  Galfee;  and, 
as  thus  modified,  the  decree  will  be  affirmed, 
but  without  costs  to  appellant 

Affirmed. 


(71  W.  Vo.  816) 

SAHTH  V.  DAVIS  et  aL 

(Supreme  Gourt  of  Appeals  of  West  Virginia. 

Nov.  19,  1912.) 

(8yllahu9  hy  the  Court.) 

1.  Subrogation  (§  7*)— Rights  of  Subett— 
Payment  of  Judgment. 

As  to  a  surety  who  is  compelled  to  pay  a 
judgment  against  the  principal,  equity  will 
consider  the  debt  aa  still  existing  for  his  bene- 
fit and  will  subrogate  him  to  all  the  rights 
and  remedies  of  the  original  creditor  under  the 
judgment 

[B)d.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  §§  17,  18,  21-29;    Dec.  Dig.  I  7.*] 
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2.  Subrogation  ({  32*)— Rights  ot  Susbtt— 
Enforcement  of  Judgment. 

A  surety,  who  by  p&yment  of  the  debt  is 
subrogated  to  the  rights  and  remedies  of  the 
original  creditor  under  a  judgment,  may  en- 
force the  same  against  real  estate  owned  by 
the  judgment  debtor  at  the  time  of  subrogation 
or  thereafter  acquired  by  him. 

TEd.  Note. — For  other  cases,  see  Subrogation, 
Cent.  Dig.  §§  92-95;    Dec.  Dig.  |  32.*] 

3.  Subrogation  (§  33*)— Rights  ot  Subbtt 
—Enforcement  of  Judgment. 

Where  one  is  subrogated  to  the  rights  and 
remedies  of  another  under  a  judgment  he  may 
enforce  the  judgment  to  the  same  extent  and 
within  the  same  time  that  the  original  creditor 
could  have  enforced  it 

[Ed.  Note. — ^For  other  cases,  see  Subrogation, 
Gent.  Dig.  ff  96-08 ;   Dec.  Dig.  {  33.*] 

4.  Limitation  of  Actions  (|  36*)— liiMiTA- 
TiONS  Apflicablb--«Aotion  bt  One  Subro- 
gated TO  Another's  Rights. 

The  period  of  limitation  as  to  the  rights 
of  a  subrogee  of  a  judgment  is  that  which  was 
applicable  to  the  judgment  in  the  hands  of  the 
original  creditor. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actions,  Cent.  Dig.  §|  168-181;  Dec  Dig. 
I  3a*] 

Appeal  from  Circuit  Court,  Doddridge 
County. 

Bin  by  Johnson  B.  Smith  against  Franklin 
M.  Davis  and  others.  Decree  for  defendants, 
and  plaintiff  appeals.  Reversed  and  re- 
manded. 

W.  S.  Stuart  and  H.  Ix  Hammond,  both 
of  West  Union,  for  appellant  Chapman  & 
Farr,   of  West  Union,  for  appellees. 

ROBINSON,  J.  Briefly  stated,  the  case  is 
as  follows :  Smith  and  others  were  sureties 
of  Davis  on  a  note  to  Maxwell.  Davis  did 
not  pay  the  note,  and  Maxwell  recovered 
Judgment  on  it  against  the  principal  and 
sureties.  This  Judgment  the  sureties  were 
compelled  to  pay,  because  Davis  had  no  prop- 
erty. About  nine  years  after  the  date  of 
the  Judgment,  Davis  acquired  real  estate. 
Then  Smith  brought  this  suit  in  equity,  claim- 
ing subrogation  as  to  the  Maxwell  Judgment, 
and  aslcing  that  it  be  enforced  against  the 
property  for  the  satisfaction  of  the  amount 
paid  by  him  as  surety.  As  parties  to  the 
suit  he  brought  in  the  debtor,  the  co-sureties, 
the  original  Judgment  creditor,  and  holders  of 
other  liens  on  the  property.  On  demurrer, 
the  bill  was  dismissed.  Plaintiff  has  ap- 
pealed. 

If  plaintiff  may  by  subrogation  enforce 
the  Maxwell  Judgment  as  a  lien  on  the  land 
acquired  by  Davis,  the  suit  is  properly  in- 
stituted. The  proper  parties  are  brought  be- 
fore the  court  Hoffman  v.  Shields,  4  W. 
Va.  490.  The  bill  is  in  every  way  sufficient 
if  the  right  sought  to  be  enforced  by  it  be- 
longs to  plaintiff.  Does  that  right  belong  to 
him?  The  case  really  narrows  itself  to  this 
question. 

[1]  It  is  established  law  that  where  a 
surety  is  compelled  to  pay  a  Judgment  against 
the  principal,  the  surety   is  entitled  to  be 


subrogated  to  all  the  rights  under  the  Judg- 
ment But  in  this  case  appellee  submits  that 
since  Davis  owned  no  land  at  the  time  the 
sureties  paid  the  debt,  the  Judgment  cannot 
avail  the  sureties  as  to  property  thereafter 
acquired  by  Davis.  It  is  insisted  that  a 
surety  who  is  compelled  to  pay  a  Judgment 
against  his  principal  is  subrogated  to  no 
rights  under  the  Judgment  unless  it  has  al- 
ready attached  as  a  lien  on  land  when  the 
surety  pays. 

[2]  The  doctrine  of  subrogation  has  a  much 
wider  scope  than  that  to  which  appellee 
would  restrict  it  By  it  equity,  not  from 
considerations  of  contract  but  out  of  natural 
Justice,  gives  to  one  the  place  of  another.  **It 
is  a  legal  fiction,  by  force  of  which  an  ob- 
ligation extinguished  by  a  payment  made  by 
a  third  person  is  treated  as  still  subsisting 
for  the  benefit  of  this  third  person,  who  is 
thus  substituted  to  the  rights,  remedies,  and 
securities  of  another.  Hie  party  who  is  sub- 
rogated is  regarded  as  entitled  to  the  same 
rights,  and  indeed  as  constituting  one  and 
the  same  person  with  the  creditor  whom  he 
succeeds.'*  Sheldon  on  Subrogation,  sec.  2. 
Though  Smith  and  others  as  sureties  of  Da- 
vis paid  the  Judgment  for  him,  equity  treats 
the  Judgment  as  still  existing  for  their  bene- 
fit and  gives  them  everything  in  relation  to  it 
that  Maxwell  had.  Now,  what  did  Maxwell 
have  by  reason  of  his  Judgment  against 
Davis?  Clearly,  whatever  he  could  daim  or 
get  by  the  Judgment  those  who  are  subro- 
gated to  his  rights  therein  can  likewise  claim 
or  get  Maxwell's  rights  by  the  Judgment 
were  not  confined  merely  to  a  particular 
time  during  the  life  of  the  Judgment  His 
rights  under  the  Judgment  were  co-existent 
with  its  life.  As  to  real  estate,  the  Judgment 
in  the  bands  of  Maxwell  would  become  a 
lien  on  any  owned  by  Davis  at  the  time  it 
was  taken  or  any  acquired  by  him  as  long 
as  it  was  kept  alive.  By  the  statute  the 
Judgment  was  good  for  Maxwell  as  a  lien 
on  all  real  estate  to  which  the  Judgment 
debtor  was  "possessed  or  entitled  at  or  after 
the  date  of  the  Judgment'*  Code  1906,  ch. 
139,  sec  5.  It  is  equally  as  good  for  those 
who  are  subrogated  to  Maxwell's  rights. 
Maxwell  could  enforce  it  as  a  lien  on  after 
acquired  property.  So  may  those  who  by  the 
equitable  doctrine  of  subrogation  stand  in 
his  shoes.  Subrogation  does  not  always 
merely  give  over  existing  liens  or  securities. 
It  may  give  over  rights  and  remedies  as  well. 
One  right  which  Maxwell  had  in  the  Judg- 
ment was  to  enforce  it  against  real  estate 
acquired  by  Davis  after  the  date  of  the 
Judgment  The  sureties,  as  subrogees,  took 
over  that  right  Equity  recognizes  it  in  them, 
because  simple  Justice  concedes  it  to  them. 
Maxwell  had  a  remedy  for  the  collection  of 
the  debt  by  holding  the  Judgment  to  reach 
any  real  estate  that  Davis  might  acquire. 
The  subrogees  have  the  same  remedy  for  the 


*For  other  cases  see  lame  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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coUectioii  of  the  debt,  which  equity,  for  their 
benefit,  still  considers  unpaid.  'The  subro- 
gee is,  in  general,  entitled  to  stand  in  the 
shoes  of  the  creditor,  and  to  enforce  every 
right  which  the  creditor  himself  could  have 
enforced,  so  far  as  necessary  to  secure  re- 
imbursement or  contribution.  This  includes 
the  right  to  enforce  the  principal  obligation 
itself,  even  though  it  be  discharged  at  law, 
and  to  claim  all  the  incidents  of  such  obli- 
gation."   6  Pomeroy's  Eq.  Jur.  sec.  924. 

That  the  sureties  of  Davis  have  no  right 
to  hold  and  enforce  the  Maxwell  Judgment 
as  to  after  acquired  property  is  not  tenable. 
Again  we  say,  whatever  Maxwell  could  do 
with  the  Judgment,  the  subrogees  may  do. 
To  hold  otherwise  would  not  accord  with 
that  natural  reason  and  Justice  which  alone 
gives  rise  to  subrogation.  Long  ago  the 
right  of  subrogation  that  we  find  here  was 
recognized  in  a  decision  binding  on  us,  where- 
in it  was  held:  "A  surety  in  a  forfeited 
forthcoming  bond  is  a  surety  for  the  debt; 
and  when  he  pays  it  as  such  surety,  he  is 
entitled  to  aU  the  rights  of  the  creditor 
against  the  orlgiuai  debtor,  subsisting  at  the 
time  he  became  bound  for  the  debt:  And 
the  Judgment,  for  the  benefit  of  the  surety 
so  paying,  is  not  extinguished  but  transferred 
with  all  its  obligatory  force  against  the  prin- 
cipal, and  constitutes  a  legal  lien  upon  his 
real  estate  owned  at  the  date  of  the  Judg- 
ment or  afterwards  acquired."  Hill  v.  Man- 
ser, 11  Grat  (Va.)  622. 

[3]  In  the  hands  of  Maxwell  the  Judgment 
would  stand  enforceable  against  any  real  es- 
tate of  Davis  for  at  least  ten  years.  We 
hold  that  as  to  the  subrogees  it  was  enforce- 
able for  a  like  period.  The  argument  is 
made  that  as  to  the  sureties  the  statute  of 
limitationB  is  five  years — ^the  time  in  which 
they  could  sue  the  principal  for  the  money 
paid  on  his  account  by  them.  That  time  had 
expired  before  they  sought  their  remedy  in 
equity  as  subrogees.  But  we  have  a  ques- 
tion here,  not  of  the  right  to  sue  for  money 
paid  out,  but  of  the  right  to  be  subrogated 
to  rights  and  remedies  under  a  Judgment 
Those  rights  and  remedies  for  the  original 
holder  of  the  Judgment  would  exist  for  ten 
years.  Why  do  they  not  avail  for  the  same 
length  of  time  for  those  who  stand  in  his 
shoes?  Can  we  narrow  the  remedy  in  regard 
to  the  statute  of  limitations?  If  we  do,  we 
do  not  place  the  sureties  wholly  In  the  shoes 


of  the  original  creditor.  We  take  from  them 
something  held  by  the  original  party,  all  of 
whose  rights  they  are  entitled  to  take  over. 
Plainly  they  are  also  substituted  to  the  right 
to  enforce  the  Judgment  within  ten  years. 
That  period  of  limitation  is  an  incident  of 
the  Judgment — an  incident  which  the  sureties 
get  with  the  Judgment  by  subrogation.  It 
pertains  to  the  remedy  given  them  in  the 
place  of  the  original  creditor.  They  get  it 
because  he  had  it 

The  right  to  sue  the  debtor  at  law  is  an- 
other thing.  That  is  merely  another  right 
or  remedy  the  sureties  have  against  him  for 
the  money  paid  on  his  behalf.  It  is  a  legal 
right  or  remedy.  But  it  is  quite  separate  and 
distinct  from  Uieir  equitable  right  or  remedy 
by  subrogation  under  the  Judgment  8  Mi- 
nor's Inst  (2nd  Ed.)  429. 

[4]  It  is  true  some  courts  have  held  that 
the  statute  of  limitations  applicable  to  an 
action  by  the  surety  against  the  principal 
debtor  for  the  money  paid  applies  to  the  right 
of  the  surety  in  subrogation.  But  how  in 
good  reason  can  one  have  relation  to  the 
other?  One  rests  on  an  implied  promise; 
the  other  rests  merely  on  natural  Justice  and 
equity  wholly  apart  from  contractual  basis. 
We  adopt  that  which  an  eminent  authority 
says  on  this  subject:  "It  seems  that  the 
period  of  limitation  applicable  to  the  obli- 
gation in  the  hands  of  the  creditor  should 
apply  also  to  an  action  by  the  subrogee,  al- 
though this  is  not  generally  recognieed. 
Some  cases  hold  that  the  right  to  subroga- 
tion is  based  on  an  implied  promise,  and  ia 
barred  at  the  expiration  of  the  period  al- 
lowed for  action  of  assumpsit  This  seems 
to  be  upon  the  theory  that  the  right  to  sub- 
rogation is  merely  incident  to  the  right  to 
reimbursement  and  so  should  perish .  with 
the  direct  action  for  reimbursement  This 
view  seems  confusing,  for  in  many  cases  of 
subrogation  there  can  be  no  simple  action 
for  reimbursement  at  all.  It  seems  better, 
therefore,  to  recognize  two  distinct  rights  in 
the  subrogee,  one  to  sue  for  simple  reimburse- 
ment and  the  other  to  enforce  the  creditor's 
right  so  far  as  necessary,  and.  In  choosing 
the  latter,  to  use  the  period  of  limitation  ap- 
plicable thereto."  6  Pomeroy's  Eq.  Jur.  see. 
924. 

The  circuit  court  erred  in  dismissing  the 
bill.  The  decree  will  be  reversed  and  the 
cause  remanded  for  further  proceedings. 
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(71  W.Va.  883) 

WASHINGTON  NAT.  BUILDING  &  LOAN 
ASS'N  ▼.  BUCKET  et  aL 

(SupresM  Court  of  Appeals  of  West  Virfinlm. 

Nov.  26,  1912.) 

(SyUahut  ly  ik€  Court.) 

PBACnCB  AND  PLEADINQ. 

The  decree  below  on  the  merits  is  affirmed, 
upon  the  principles  of  Tahaney  v.  Building 
Association,  59  W.  Ya.  296.  53  S.  B.  791,  dif- 
ferentiated in  Irving  y.  B.  &  L.  Association,  63 
W.  Ya.  357,  61  S.  E.  325;  and  on  the  ques- 
tions of  pleading  and  practice  presented,  upon 
the  rules  of  MartiB  v.  Smith.  25  W.  Ya.  579, 
Darby  v.  Gilligan,  43  W.  Ya,  755,  28  S.  E. 
737,  Dorr  v.  Dewing,  86  W.  Ya.  466,  15  S.  B. 
93,  and  Toledo  Tie  &  Lumber  Co.  v.  Thomas, 
33  W.  Ya.  566,  11  S.  E.  37,  25  Am.  St  Bep. 
925. 

Appeal  from  Circuit  Court,  Randolph 
Gonnty. 

Bill  in  equity  by  the  Washington  Nation- 
al Building  &  Loan  Association  against  Eliza 
A.  BudLey  and  others.  From  the  decree,  de- 
fendant Eliza  A.  Buckey  appeals.    AiBrmed. 

J.  L.  Wamsley  and  Harding  &  Harding,  all 
of  Elkins,  for  appellant  Brown  &  Brown, 
of  Charlestown,  and  A.  Jay  Yalentlne,  of 
Parsons,  for  appellee. 

MILLER,  J.  The  controlling  thcU  in  this 
case  are  substantially  the  same  aa  those  in- 
▼olved  in  Tahaney  ▼.  Building  Association, 
59  W.  Ya.  296,  53  8.  B.  791,  and  the  prin- 
ciples there  enunciated  and  applied  rule  this 
case,  contrary  to  the  contentions  of  appel: 
lant  The  questions  of  pleading  and  practice 
presented  and  argued  seem  to  be  fully  cov- 
ered and  decided  adversely  to  appellant,  in 
Martin  v.  Smith,  26  W.  Ya.  579,  Darby  v. 
Gilligan,  48  W.  Ya.  755,  28  S.  EL  737,  Dorr 
V.  Dewing,  36  W.  Ya.  466,  15  S.  B.  93,  and 
Toledo  Tie  &  Lumber  Co.  v.  Thomas,  33  W. 
Ya.  566,  11  S.  K,  37,  25  Am.  St.  Rep.  925. 
It  i»  unnecessary,  therefore,  to  reiterate  the 
legal  rules  and  principles  so  well  established. 
We  find  no  error  in  any  of  the  decrees  and 
proceedings  below  prejudicial  to  the  rights 
and  interests  of  appellant,  and  the  decree  ap- 
pealed from  will  therefore  be  affirmed. 


(71  W.  Va.  320) 

BOYLES  V.  WHEELING  TRACTION  OO. 

(Supreme  Court  of  Appeals  of  West  Yirginia. 

Nov.  19.  1912.) 

(ByUahua  ly  the  Court.) 

Stbeet  Railroads  (§  99*)— Injury  to  Tbav- 
ELEB— Contributory  Neouqencb. 

It  is  negligence  to  drive  In  the  darkness  of 
the  night  closely  along  or  on  the  track  of  an 
interurban  railway  that  occupies  part  of  the 
highway  and  on  which  the  running  of  cars  at 
any  moment  must  reasonably  be  anticipated, 
when  there  is  ample  width  of  road  to  drive 
clear  of  it;  and  where  one  guilty  of  such  neg- 
ligence is  overtaken  by  a  car,  handled  with  rea- 
sonable care  in  the  emergency,  and  is  injured 
thereby,  he  cannot  recover. 

I  Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads,  Cent.  Dig.    §§   209-216;     Dec.   Dig.    § 


Error  to  Circuit  Court,  Marshall  Cbunty. 
.  Action  by  C.  W.  Boyles  against  the  Wheel- 
ing Traction  Company.     Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

P.  B.  Evans,  of  Moundsville,  for  plaintiff 
in  error.  Erskine  &  Allison,  of  Wheeling, 
for  defendant  in  error. 


ROBINSON,  X  The  Jury  found  a  verdict 
fpr  plaintiff,  the  court  set  aside  the  verdict 
and  awarded  a  new  trial,  and  plaintiff  there- 
upon prosecuted  this  writ  of  error.  He  de- 
mands that  the  order  disturbing  the  verdict 
be  reversed  and  that  judgment  in  his  favor 
be  here  entered. 

The  action  is  one  seeking  damages  for  in- 
juries to  a  wagon,  harness,  and  horse  belong- 
ing to  plaintiff.  Plaintiff's  team,  in  charge 
of  a  driver,  started  from  McMechen  to 
Moundsville  on  a  dark,  foggy  night  in  Oc- 
tober. On  one  side  of  the  public  road  where 
the  injury  occurred  is  the  track  of  the  de- 
fendant's interurban  electric  railway  line. 
The  team  was  traveling  so  near  to  the  track 
that  a  car  traveling  in  the  same  direction 
struck  the  hub  of  the  front  wheel  of  the 
wagon  and  the  side  of  the  off  horse.  The 
ribs  and  the  spine  of  the  horse  were  broken 
so  that  it  died.  The  evidence  shows  that 
the  horse  was  not  directly  on  the  track  but 
so  near  that  the  car  could  not  pass  without 
striking  it  It  also  conclusively  appears  that 
the  roadway  was  of  ample  width  for  the 
team  to  have  been  kept  clear  of  the  railway. 
Further,  it  conclusively  appears  that  the  car, 
lighted  inside  and  carrying  an  ordinary  head 
light,  could  have  been  seen  for  such  a  dis- 
tance that  there  was  ample  time  for  the 
driver  to  avoid  all  proximity  to  the  rail- 
way as  the  car  was  approaching. 

We  do  not  hesitate  to  hold  from  the  facts 
and  circumstances  of  the  case,  that  the  per- 
son in  charge  of  the  team  was  so  negligent 
in  not  avoiding  proximity  to  the  car  line  on 
this  dark  night  as  to  warrant  a  setting  aside 
of  the  verdict.  Indeed  as  to  whether  the 
driver  of  the  team  at  the  time  of  the  accident 
was  at  all  with  it,  the  evidence  is  conflicting. 
But,  assuming  that  the  driver  was  on  the 
wagon  as  he  says  he  was,  we  find  in  the  case 
that  which  denies-  a  verdict  for  plaintiff. 
The  driver,  as  the  representative  of  plain- 
tiff, could  not  put  all  the  obligation  to  pro- 
tect the  team  on  those  in  charge  of  the  car. 
Upon  the  whole,  they  seem  to  have  exercised 
reasonable  care  under  all  the  circumstances. 
Plaintiff  does  not  even  undertake  to  show 
that  they  could  have  stopped  after  discover 
ing  the  team  in  time  to  avoid  the  injury. 
It  conclusively  appears  that  the  driver  was 
negligent — that  reasonable  care  on  his  part 
would  have  prevented  the  injury. 

This  case  is  not  the  ordinary  one  of  a 
street  car  overtaking  a  team  in  broad  day- 
light or  in  the  blaze  of  street  lights.     All 


^or  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Kejr-No.  Series  a  Rep'r  Indexes 
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the  relative  drcnmstances  must  be  consider- 
ed. The  night  was  dark  and  foggy.  Cars 
were  wont  to  run  along  this  highway  at  in- 
tervals of  twenty  minntes.  The  driver  knew 
these  things.  He  could  not  anticipate  that 
the  motorman  would  be  certain  to  see  the 
team  in  the  darkness  and  so  approach  it 
as  to  be  able  to  stop  before  striking  it  In 
the  darkness  it  may  not  always  be  possible 
to  do  so,  even  in  the  exercise  of  the  highest 
care.  While  the  driver  had  the  right  to 
assume  that  the  motorman  would  look  out 
for  persons  on  the  track,  still  the  motorman 
had  the  same  right  to  assume  that  the  driver 
would  keep  away  from  the  track  where 
there  was  room  to  do  so.  The  operation  of 
interurban  lines  through  long  stretches  of 
country  not  crowded  with  travel  can  not  be 
held  down  to  the  slow  speed  necessary  to 
guard  absolutely  against  the  carelessness  or 
caprice  of  travelers.  It  is  enough  to  enjoin 
on  the  operators  the  exercise  of  reasonable 
and  ordinary  care.  And  that  reasonable  and 
ordinary  care  must  be  judged  in  a  measure 
by  what  they  reasonably  have  the  right  to  an- 
ticipate from  others.  Surely  the  motorman 
could  reasonably  make  speed  at  a  place 
where  he  naturally  had  the  right  to  antici- 
pate that  travelers,  because  of  the  width 
of  the  road  and  out  of  greater  prudence  on 
account  of  the  darkness  and  dangers,  of  the 
night,  would  not  come  on  the  track.  All  that 
which  the  driver  knew,  or  must  have  known 
from  the  facts  and  circumstances  proved, 
forbade  him  in  prudence  from  driving  near 
the  car  track  when  it  was  not  absolutely 
necessary  to  do  so  and  when  he  might  rea- 
sonably expect  cars  to  approach  him  in  the 
darkness  and  fail  to  see  him  in  time  to  stop. 
The  circumstances  were  such  as  to  enjoin  on 
him  at  least  as  much  prudence  to  keep  out 
of  the  way  of  the  car  as  those  circumstances 
enjoined  on  the  motorman  prudence  to  look 
out  for  persons  on  the  track.  True,  the  team 
had  the  right  to  be  on  the  highway;  so  had 
the  car.  And  because  the  car  had  the  right 
to  run  there  in  the  darkness  and  its  speed 
and  purposes  were  superior  to  the  team,  the 
relative  duty  of  the  driver  was  to  look  out 
for  the  car  and  prepare  as  well  as  he  could 
for  its  approach.  No  prudent  man  would 
have  carelessly  and  unnecessarily  driven 
along  in  proximity  to  the  car  track,  and 
taken  chances  on  the  motorman  finding  him 
there  in  the  darkness  and  by  some  manipu- 
lation of  the  heavy  car  protecting  his  team 
from  harm.  Since  both  the  team  and  the  car 
had  rights  on  the  highway,  relative  duties 
devolved  on  each  of  them,  to  be  judged  by 
the  circumstances  of  the  case  and  the  differ- 
ence in  the  modes  and  the  purposes  of  the 
travel  of  each.  The  duty  of  the  driver  of 
the  team  was  to  keep  away  from  the  track 
at  this  point,  to  anticipate  the  coming  of  the 
car,  and  to  be  prepared  for  the  car  to  ap- 
proach rapidly  and  hasten  on  before  him 
as  it  hfK(*  the  right  to  do.  The  undeniable 
circumstances  prove  that  he  was  so  derelict 


in  the  matter  of  this  duty  as  to  have  caused 
the  injury  himself. 

It  may  be  said  that  the  motorman  should 
anticipate  that  persons  traveling  the  high- 
way in  the  darkness  will  not  be  able  to  know 
whether  they  are  near  the  trsLCk  and  that  he 
should  therefore  provide  against  Injury  to 
such  persons.  But  in  view  of  the  cliaracter 
and  purposes  of  interurban  car  trav^,  It 
would  be  going  fkr  to  say  tliat  the  motor- 
man  must  observe  a  higher  duty  to  such 
travelers  than  we  would  require  of  them- 
selves. Consistent  with  the  situation  of  the 
motorman  and  the  character  of  the  travel 
he  is  engaged  in,  It  is  his  duty  to  look  out 
for  persons  who  have  strayed  on  the  track. 
At  tbe  same  time  such  persons  must  be 
charged  with  the  reciprocal  duty  to  guard 
themselves  by  not  getting  on  the  track  where 
it  is  unnecessary  to  do  so.  Indeed,  It  would 
seem  that  their  duty  to  keep  clear  of  the 
track  Is  a  stricter  one  than  the  duty  of  the 
motorman  on  the  other  hand;  for  they  can 
more  safely  protect  themselves  by  simply 
keeping  away  than  he  can  protect  them  by 
the  management  of  a  rapid,  ponderous  in- 
strument when  they  do  not  keep  away.  Rea- 
son demands  that  travelers  keep  away  from 
the  risk  of  a  swiftly  moving  and  dangerous 
car  when  It  is  easier  and  certainly  safer  for 
them  to  do  so  than  it  is  easy  and  certain  for 
the  motorman  to  protect  them.  Besides,  the 
consideration  that  travel  on  Interurban  cars 
is  that  of  the  general  public  must  weigh  in 
a  comparison  of  the  relative  rights  and  du- 
ties of  the  car  company  with  those  of  the 
individual  traveler.  Certainly  the  public 
should  not  be  held  up  to  afford  that  protec- 
tion from  Injury  to  an  individual  which  he 
can  readily  and  more  surely  give  himself 
merely  by  the  exercise  of  ordinary  prudence. 
Why  should  we  not  require  the  traveler  to 
know  when  he  himself  is  on  the  trad£  as 
well  as  require  the  motorman  to  know  when 
the  traveler  is  there?  If  the  motonnan  must 
have  a  head  light,  why  should  not  the  travel- 
er be  required  to  have  a  lantern? 

It  is  submitted  that  there  is  a  Jury  question 
as  to  whether  the  motorman  was  giving 
warning  of  the  coming  of  the  car.  We  can 
not  in  reason  hold  that  the  motorman  of  an 
interurban  car  running  in  the  darkness  must 
continually  sound  the  gong  or  blow  the  whis- 
tle. He  must  certainly  do  that  at  crossings, 
in  narrow  places,  and  when  he  observes  per- 
sons in  danger.  But  he  can  not  do  that  all 
the  time.  It  is  not  reasonable  to  requlra 
warning  at  places  where  it  is  not  to  be  an< 
ticipated  that  travelers  will  risk  danger.  In 
such  places,  if  a  traveler  tempts  danger,  he 
must  look  out  and  warn  himself.  He  can 
ordinarily  see  a  lighted  car  coming  in  the 
darkness  for  a  greater  distance  than  the 
motorman  can  see  him  by  the  head  light  In 
this  case  it  is  undeniably  shown  that  the 
driver  could  have  seen  the  car  a  long  dis- 
tance if  he  had  looked,  and  that  the  motor- 
man  could  not  see  him  until  it  was  too  late. 


W.Va.) 
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Though  it  might  be  found  that  defendant 
was  negligent,  still  under  the  evidence  as 
presented  at  the  trial  plaintiff  could  not  In 
law  recover.  "One  who,  through  the  mere 
negligence  of  another,  suffers  an  injury  which 
would  not  have  happened  but  for  his  own 
or  his  agent's  wrongful  act  or  want  of  or- 
dinary care  proximately  contributing  thereto, 
can  not  recover  at  common  law  any  compen- 
sation for  such  Injury,  unless  Its  more  prox- 
imate cause  is  the  omission  of  the  other  par- 
ty, after  having  notice  of  the  danger  to  use 
due  care  to  prevent  Injury."  1  Shearman  & 
Redfield  on  Negligence,  sec.  CI.  In  other 
words:  **The  party  who  last  has  a  clear  op- 
portunity of  avoiding  the  accident,  notwith- 
standing the  negligence  of  his  opponent,  is 
considered  solely  responsible."  Quarterly 
Law  Review,  Vol.  II,  page  607. 

The  court  did  not  err  In  setting  aside  the 
verdict  The  order  in  that  behalf  will  be 
affirmed  and  the  action  remanded. 


(139  Ga.  87) 

J.  P.  WILLIAMS   CO.  V.  AMERICAN  TIB 
&  TIMBER  GO.  et  aL 

(Supreme  Court  of  Georgia.     Nov.  20,  1912.) 

(SyUahUM  hy  the  Court.) 

1.  Purchase-Money  Notes. 

This  case  is  controlled  in  principle  by  the 
decisions  in  Sbeppard  v.  Bridges,  137  Ga.  615, 
74  S.  B.  245,  and  Union  CSty  Realty  &  Trust 
Go.  v.  Wright,  138  Ga.  703,  76  S.  B.  35. 

2.  Vendor  and  Purchaser  (|  279^)— Reme- 
dies of  Vendor— -Parties. 

Where  the  holder  of  purchase-money  notes 
given  for  land  brought  an  equitable  proceeding, 
alleging  that  the  original  vendee  was  insolvent, 
and  seeking  to  compel  payment  from  two  per- 
sons to  whom  such  vendee  made  a  conveyance 
and  from  a  third  person  to  whom  they  con- 
veyed, it  being  alleged  that  in  each  instance 
the  purchaser  assumed  and  agreed  to  pay  the 
original  purchase  money  notes,  it  was  proper 
to  join  as  defendants  the  original  purchaser 
and  the  subsequent  purchasers  against  whom 
relief  was  sought 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  778-782 ;  Dec.  Dig.  | 
279.*] 

3.  Vendor  and  Purchaser  (§  279*)— Reme- 
dies OP  Vendor— Parties. 

Where  it  was  alleged  that  the  last-men- 
tioned purchaser,  which  assumed  the  payment 
of  the  original  purchase-money  debt,  had  in 
turn  conveyed  the  land  to  another  company,  but 
there  was  no  allegation  that  such  company 
assumed  or  agreed  to  pay  the  indebtedness,  or 
that  there  was  any  fi*aud  or  liability  on  its 
part,  the  petition  was  not  demurrable,  because 
it  was  not  joined  as  a  party  defendant. 

[Bd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {|  778-782;  Dec.  Dig. 
i  279.«] 

Error  from  Superior  Court,  Glynn  County ; 
W.  E.  Thomas,  Judge. 

Action  by  the  J.  P.  Williams  Company 
against  the  American  Tie  &  Timber  (Com- 
pany and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.     Reversed. 


Brantley  &  Butts,  of  Brunswick,  for  plain- 
tiff in  error.  Bennet,  Twitty  &  Eeese,  of 
BrunswiciL,  for  defendants   in  error. 

LUMPKIN,  J.  [1]  The  equitable  petition 
of  the  plaintiffs  was  dismissed  on  demurrer. 
Tbe  principles  inyolved  in  this  case  are  suffi- 
ciently discussed  In  Sheppard  y.  Bridges,  137 
Ga.  615,  74  S.  B.  245,  and  Union  City  Realty 
&  Trust  Cb.  V.  Wright,  138  Ga.  703,  76  S.  E. 
35.  It  is  needless  to  rediacuss  them.  The 
question  is  whether  the  rulings  there  made 
apply  to  the  present  case,  as  it  appears  from 
the  allegations  of  the  petition.  It  was  al- 
leged in  substance  as  follows:  An  owner  of 
land  sold  it  to  a  company,  receiving  a  part 
of  the  purchase  money  in  cash,  and  notes 
for  the  balance  (two  being  negotiable  and 
one  nonnegotiable).  The  two  negotiable  notes 
were  transferred  for  value  to  the  plaintiff. 
The  company  conveyed  the  land  to  two  in- 
dividuals, who  were  its  officers  and  actively 
engaged  in  its  management;  the  purported 
consideration  being  $9,305.15.  The  grantees 
made  to  the  company  a  mortgage,  reciting 
that  only  $2,724.50  was  actually'  paid,  and 
that  the  balance  was  represented  by  promis- 
sory notes  (which  were  described  as  being 
in  amounts  which  bore  some  approximation 
to  the  notes  given  by  the  company  to  its  ven- 
dor, but  were  not  identical  therewith).  In 
fact,  these  grantees  made  no  notes  at  all,  and 
the  agreement  was  that  they  should  pay  the 
unpaid  purchase  money  due  by  the  company. 
Later  they  sold  the  land  at  a  large  profit, 
and  in  the  conveyance  recited  that  there  was 
due  on  the  original  purchase-money  notes 
about  $6,(X)0,  that  the  payment  of  this  was 
secured  by  the  mortgage  given  to  the  com- 
pany by  the  purchasers  from  it,  "the  said 
promissory  notes  and  the  said  mortgage  deed 
representing  and  referring  to  the  same  origi- 
nal purchase-money  indebtedness,"  and  it 
was  provided  that  the  payment  of  such  un- 
paid purchase  money  was  assttmed  and 
should  be  paid  by  the  last  purchaser.  This 
purchaser  has  sold  the  land  to  another  at 
a  profit  The  original  purchasing  company 
is  insolvent,  and  has  gone  out  of  business. 
The  holder  of  two  of  the  original  purchase- 
money  notes  brought  this  equitable  proceed- 
ing to  enforce  payment  The  case  made  by 
the  allegations  of  the  plaintiff  and  the  docu- 
ments set  out  falls  within  the  decisions 
above  cited. 

[2]  2.  The  object  being  to  enforce  pay- 
ment of  the  purchase-money  notes  from  per- 
sons who  obtained  a  conveyance  from  the 
original  purchaser,  with  an  assumption  of 
and  agreement  to  pay  the  debt,  it  was  proper 
to  Join  as  parties  defendant  the  original  pur- 
chaser, alleged  to  be  insolvent,  and  the  sub- 
sequent purchasers,  against  whom  equitable 
relief  was  sought 

[3]  3.  It  was  alleged  that  the  last-mention- 
ed purchaseir,  which  had  assumed  the  pay- 


*For  other  cases  see  same  topio  and  section  NUMBBR  in  Dm.  Dig.  ft  Am.  Dig.  Key-No.  Scrlev  k  Rfip'r  Indexes 
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ment  of  the  pnrcbase  money,  conveyed  to 
still  another  company ;  but  there  was  no  al- 
legation of  any  assumption  of  the  debt  by  the 
last  purchaser,  or  of  any  fraud  or  notice 
thereof  on  its  part;  nor  was  there  any  ef- 
fort to  hold  it  liable.  It  was,  therefore,  not 
a  necessary  party,  and  the  petition  was  not 
demurrable  for  nonjoinder,  because  it  was 
not  made  a  party.  It  was  error  to  sustain 
the  demurrer  and  dismiss  the  petition. 

Judgment  reversed.    All  the  Justices  con- 
cur. 

(139  Ga.  74) 

DAVIS  et  aL  v.  ARTHUR  et  aL 
(Supreme  Court  of  Georgia.     Nov.  13.  1912.) 

(Syllabus  hy  the  Court,) 

!•  Mandamus  (§  73*) — Subjects  ot  Reliet 

—Acts  of  Officebs. 

Mandamus  is  a  proper  remedy  for  citizens 
and  taxpayers  of  a  county  to  compel  jury  com- 
mlBsioners  to  make  up  a  jury  list  as  provided 
by  law. 

(Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  ||  135,  144>149 ;   Dec  Dig.  S  73.*] 

2.  JuBT  (S  63*)— SuMiioNiNa--JUBT  Lists. 

Neither  the  constitutional  provision  (Civil 
Code  1910,  S  6546)  that  the  General  Assembly 
shall  provide  by  law  for  the  selection  of  the 
most  experienced,  intelligent,  and  upright  men 
to  serve  as  grand  jurors,  and  intelligent  and 
upright  men  to  serve  as  traverse  jurors,  nor  the 
statute  (Penal  Code  1910,  f  819)  passed  in  pur- 
suance tnereof,  requires  that  every  person  pos- 
sessing the  qualifications  for  jury  service  shall 
be  included  in  the  jury  list 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  i  276 ;    Dec.  Dig.  i  63.*] 

3.  JuBY  (S  63*)— Summoning — Jubt  Lists. 

The  statute  (Penal  Code  1910,  |  819)  is 
mandator]^  that  the  number  of  persons  selected 
from  the  jury  list  to  serve  as  grand  jurors  shall 
not  exceed  two-fifths  of  the  whole  number  se- 
lected for  jury  service. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  f  276 ;   Dec  Dig.  S  63.*] 

4.  Mandamus  (f   154*)— Pbogeedings — Peti- 
tion. 

The  facts  upon  which  applicants  base  their 
claim  to  the  remedy  of  mandamus  against  pub- 
lic officers  for  failure  to  discharge  their  duties 
must  be  positively  alleged  in  the  petition.  It 
is  not  sufficient  to  plead  evidentiary  facts  as 
affording  a  conclusion  of  the  ultimate  fact, 
where  such  ultimate  fact  is  not  a  necessary 
deduction  from  such  evidentiary  facts. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  if  296-316 ;  Dec  Dig.  i  154.»] 

6.  Jubt  (§  63*) — Summoning — Jubt  List. 

The  inclusion  in  the  jury  list  of  five  names 
which  did  not  appear  on  the  tax  receiver's  list 
is  not  such  a  vital  irregularity  as  to  invalidate 
the  whole  revision. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  f  276 ;    Dec.  Dig.  i  63.^1 

6.  Acts  of  Jubt  Commissionbbs— Constitu- 

noNALITT. 

The  acts  of  the  jury  commissioners,  accord- 
ing to  the  allegations  of  the  petition,  did  not 
contravene  any  of  the  constitutional  provisions 
referred  to  in  the  petition. 

Error    from    Superior    Court,    Dougherty 
County ;  Frank  Park,  Judge. 
Mandamus   by   J.    S.    Davis   and   others 


against  It  R.  Arthur  and  others,  jury  com- 
missioners. Judgment  for  defendants,  and 
plaintUTs  bring  error.  Affirmed,  with  direc- 
tion. 

Certain  citizens  and  taxpayers  of  Dougher- 
ty county  filed  a  petition  for  mandamus 
against  the  Jury  commissioners  of  that  coun- 
ty, alleging  that  in  the  last  Jury  reylsion, 
notwithstanding  there  were  more  than  1,300 
persons  from  which  to  select  the  grand  and 
traverse  juries,  a  large  majority  of  whom  are 
intelligent  and  upright  within  the  meaning 
of  the  Constitution  of  the  state,  only  262^ 
were  selected  for  Jury  service,  of  which  num- 
ber 109  were  selected  as  grand  Jurors.  It 
was  alleged  that  the  last  Jury  list  contained 
600  names;  that  2  of  the  grand  jurors  select- 
ed are  disqualified  from  service  by  reason 
of  being  county  commissioners,  some  are 
members  of  the  Albany  Guards,  and  others 
are  over  60  years  of  age,  and  if  these  ex- 
emptions were  claimed  the  number  of  grand 
jurors  left  would  be  so  small  as  to  make 
jury  service  burdensome;  that  the  superior 
court  has  two  sessions  each  year,  and  the 
city  court  of  Albany  convenes  monthly ;  that 
jury  service  would  be  very  burdensome,  and 
the  proper  facilitation  of  the  business  of  the 
courts  would  be  hampered;  that  under  the 
law  only  two-fifths  of  the  persons  selected 
for  Jury  service  could  serve  on  the  grand 
jury,  and  that  the  number  selected  for  the 
grand  Jury  was  in  excess  of  the  statutory 
limit.  It  was  further  alleged  that  the  per- 
sons selected  for  Jury  service  represent  only 
about  one-tenth  of  the  property  interests  of 
the  county,  although  the  grand  Jury  is  charg- 
ed by  law  with  most  responsible  duties  re- 
lating to  the  management  of  county  affairs 
and  fixing  the  rate  of  taxation;  that  there 
were  100  men  competent  for  Jury  service  who 
were  of  the  Jewish  religion,  and  yet  only  3 
were  selected;  that  there  were  95  men  of  the 
C&tholie  faith,  100  men  of  the  Episcopal 
faith  competent  for  Jury  service^  and  only 
6  of  the  former  and  5  of  the  latter  selected; 
that  there  are  large  numbers  of  citizens 
competent  for  Jury  service  of  the  Baptist 
and  Presbyterian  faith,  and  others  without 
church  affiliations,  who  are  qualified  for  Jury 
service,  yet  from  these  bodies  selections 
were  made  in  the  same  proportion  as  were 
made  from  the  first-named  religious  sects; 
that  of  the  Jurors  selected  one-third  of  the 
traverse  Jurors  and  40  per  cent,  of  the  grand 
jurors  are  of  the  Methodist  religious  sect» 
which  sect  constitutes  about  11  per  cent  of 
the  citizens  of  the  county.  Three  of  the  five 
jury  commissioners  are  Methodists,  and  one 
had  a  son-in-law  who  is  an  active  member 
of  that  church.  "Tour  petitioners  aver. 
therefore,  in  view  of  the  foregoing  allega- 
tions, which  they  stand  ready  to  prove,  that 
a  large  number  of  the  citizens  of  said  coun- 
ty, possessing  all  qualifications  required  by 
law  for  Jury  duty,  have  been  excluded  be- 
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cause  they  form  a  daw  of  persons  bidding  to 
a  particular  rellgioas  belief.  Yonr  petition- 
ers further  aver,  In  view  of  the  foregoing  al- 
legations, that  a  large  number  of  names  plac* 
ed  in  said  Jury  box  were  included  because 
they  form  a  class  of  persons  holding  to  a 
particular  religious  belief,  to  wit,  the  same 
religious  belief  and  denomination  of  a  major- 
ity of  said  jury  commissioners." 

It  was  further  alleged  that  7  of  the  names 
of  the  jurors  selected  do  not  appear  on  the 
books  of  the  tax  receiver,  and  in  view  of 
this  allegation,  and  on  information  and  be- 
lief, it  was  charged  that  the  jury  list  was 
not  prepared  by  the  jury  commissioners 
from  the  tax  list,  but  was  prepared  from  the 
registration  Ust,  and  the  revision  was  done 
In  a  perfunctory  manner,  after  a  comparison 
with  the  registration  list,  from  which  peti- 
tioners charge  upon  information  and  belief 
that  the  jury  commissioners  had  in  advance 
prepared  a  list  of  jurors.  **In  view  of  the 
foregoing  allegations  your  petitioners  charge, 
upon  information  and  belief,  that  a  large 
number  of  the  citizens  of  said  county  were 
excluded  because  they  entertain  views,  on 
matters  not  affecting  the  good  order  of  the 
community  or  the  preservation  of  the  pub- 
lic morals,  different  from  a  majority  of  the 
jury  commissioners,  and  that  a  large  num- 
ber of. the  names  placed  in  said  jury  box 
was  included  because  they  entertain  views, 
on  matters  not  affecting  the  good  order  of 
the  community  or  the  preservation  of  the 
public  morals,  different  from  those  whose 
names  were  left  out  of  the  jury  box,  and 
who  hold  views  on  said  matters  like  a 
majority  of  said  jury  commission."  It  Is 
further  averred,  in  view  of  the  foregoing 
allegations  and  other  facts,  which  petitioners 
stand  ready  to  prove,  that  the  jury  commis- 
sion has  not  acted  fairly  and  impartially  as 
required  by  law,  but  that  they  have  acted 
arbitrarily  and  capriciously,  and  have  grossly 
abused  the  discretion  reposed  in  them  under 
the  law.  As  an  instance  of  such  capricious, 
arbitrary,  and  unreasonable  action,  it  is 
shown  that  none  of  the  descendants  of  the 
founder  of  Albany,  and  several  other  men 
of  prominence  in  former  days,  are  represent- 
ed on  the  jury. 

It  is  further  alleged  that  all  of  the  acts 
of  the  jury  commission  were  unconstitutional, 
as  being  in  violation  of  the  constitutional 
provisions  respecting  the  protection  to  person 
and  property — ^that  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  except  by 
due  process  of  law;  every  person  charged 
with  an  offense  against  the  laws  of  the  state 
shall  have  a  public  and  speedy  trial  by  an 
impartial  jury;  that  every  man  shall  have 
the  right  to  worship  God  according  to  the 
dictates  of  his  own  conscience,  without  in- 
terference; that  no  inhabitant  of  this  state 
shall  be  prohibited  from  holding  office  or  a 
position  of  public  trust  on  account  of  his 
religious  opinions;  that  the  right  of  trial  by 
lury  shall  remain  inviolate,   and  that  the 


General  Assembly  shall  provide  by  law  for 
the  most  experienced,  upright,  and  intelli- 
gent men  to  serve  as  grand  jurors,  and  in- 
telligent and  upright  men  to  serve  as  trav- 
erse jurors ;  and  also  in  violation  of  statutes 
passed  in  pursuance  of  the  last  two  provi- 
sions of  the  Constitution.  It  is  further  al- 
leged that  the  acts  of  the  commissioners 
were  further  violative  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States.  It  was  further  alleged  that  it  was 
to  be  distinctly  understood  "that  the  fore- 
going allegations  are  not  made  or  intended 
to  be  made  as  a  reflection  upon  the  Metho- 
dist denomination."  It  was  alleged  that  a 
demand  had  been  made  upon  the  jury  com- 
mission to  meet  and  revise  the  jury  list  as 
required  by  law,  and  the  commissioners 
failed  and  refused  so  to  do.  Wherefore  the 
writ  of  mandamus  was  prayed. 

At  the  hearing  the  defendants  filed  a  gen- 
eral demurrer,  which  was  sustained,  and 
the  petition  dismissed,  as  being  insufficient  in 
law. 

Pope  &  Bennett,  I.  X  Hofmayer,  and 
Mann  ft  Milner,  all  of  Albany,  for  plaintiff^ 
in  error.  J.  W.  Walters,  Dan  Redfearn,  R. 
H.  Ferrell,  and  lU  J.  Bacon,  all  of  Albany, 
for  defendants  in  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  propriety  of  «the  remedy 
of  mandamus  is  raised  by  the  demurrer. 
The  Code  declares:  ^All  official  duties  should 
be  faithfully  fulfilled;  and  whenever,  from 
any  cause,  a  defect  of  legal  justice  would  en- 
sue from  a  failure  or  improper  fulfillment; 
the  writ  of  mandamus  may  issue  to  compel 
a  due  performance,  if  there  be  no  other  spe- 
cific legal  remedy  for  the  legal  rights."  Civ- 
il Code,  S  6440.  Where  there  is  no  other  ade- 
quate, speedy,  and  tfective  remedy,  man- 
damus will  lie  to  prevent  a  failure  of  jus- 
tice upon  reasons  of  public  policy,  to  pre- 
serve peace,  order,  and  good  government, 
correct  official  inaction,  and  enforce  official 
function.  26  Cyc.  168.  If  the  jury  commis- 
sioners had  failed  to  act  at  all,  it  is  clear 
that  they  could  be  compelled  to  act,  and  the 
appropriate  remedy  would  be  by  mandamus 
to  compel  official  action.  If  they  should  act 
in  palpable  violation  of  the  law,  that  would 
be  equivalent  to  nonaction.  But  it  is  said  a 
specific  and  adequate  remedy  is  afforded  by 
section  818  of  the  Penal  Code.  That  section 
says  that,  on  the  failure  of  the  jury  com- 
missioners to  act,  the  judge  of  the  superior 
court  shall  order  a  revision.  The  initiative 
of  this  remedy  is  with  the  judge.  Taxpayers 
and  citizens  may  as  matter  of  favor  petition 
the  judge  to  require  the  jury  commissioners 
to  act;  but  as  u^atter  of  law  and  of  right 
they  are  not  given  this  privilege,  and  have 
no  redress  against  any  refusal  of  the  judge 
to  comply  with  their  request  They  are  vital- 
ly interested  in  the  administration  of  the 
law  by  the  courts,  and  are  not  to  be  denied 
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tbe  opportunity  of  complaining  of  official  in- 
action or  official  misconduct  directly  affect- 
ing tbem.  They  should  not  be  required. to 
deal  with  each  separate  wrong  resulting  from 
official  Inaction  or  misconduct,  when  the 
wrongs  may  be  prevented  by  requiring  prop- 
er official  action  to  be  taken.  It  is  also  said 
that  the  remedy  of  mandamus  is  not  avail- 
able to  control  the  performance  of  a  discre- 
tionary act  That  is  true,  unless  the  discre- 
tion is  grossly  abused.  But  an  official  may 
be  made  to  perform  a  discretionary  act,  or  if, 
in  the  attempted  performance  of  a  discre- 
tionary act  the  official  grossly  abused  his  dis- 
cretion, so  as  to  amount  to  a  failure  to  do 
the  act  as  the  law  requires,  mandamus  is  a 
proper  remedy.  State  v.  President  and  Board 
of  Directors,  134  Mo.  296,  36  S.  W.  617,  56 
AuL  St  Rep.  503. 

[2]  2.  The  Constitution  of  Georgia  (Civil 
Code,  §  6546)  declares  that:  **The  General 
Assembly  shall  provide  by  law  for  the  selec- 
tion of  the  most  experienced,  intelligent  and 
upright  men  to  serve  as  grand  jurors,  and 
intelligent  and  upright  men  to  serve  as  trav- 
erse jurors.  Nevertheless  the  grand  jurors 
shall  be  competent  to  serve  as  traverse  ju- 
rors.*' In  pursuance  of  this  constitutional 
mandate  the  General  Assembly  has  enacted: 
**The  jury  commissioners  shall  revise  the 
jury  list,  and  shall  select  from  the  books  of 
the  tax  receiver  upright  and  Intelligent  men 
to  serve  as'jurors,  and  shall  write  the  names 
of  the  persons  so  selected  on  tickets,  as  re- 
quired by  law.  They  shall  select  from  these 
a  sufficient  number,  not  exceding  two-fifths 
of  the  whole  number,  of  the  most  experienc- 
ed, intelligent  and  upright  men  to  serve  as 
grand  jurors,  whose  names  they  shall  write 
upon  other  tickets.  ♦  ♦  ♦  "  It  is  contend- 
ed that  the  constitutional  requirement  is 
that  all  persons  qualified  for  jury  service 
shall  be  placed  on  the  jury  list  We  do  not 
think  so.  The  constitutional  demand  is  for 
a  jury  list  composed  of  upright  and  intelli- 
gent men;  not  that  every  upright  and  in- 
telligent man  be  Included  in  the  list  Other- 
wise there  could  be  no  exemptions,  and  every 
upright  and  intelligent  man  must  needs  be 
placed  on  the  jury  list  to  make  it  legal.  Un- 
der the  Constitution  and  law  it  is  the  sound 
legal  judgment  of  the  conmilssloners  which 
controls  in  the  number  of  grand  and  traverse 
jurors  to  be  selected.  Thomas  v.  State,  67 
Ga.  460;  Wilson  v.  State,  69  Ga.  224 ;  Raw- 
lins V.  State,  124  Ga.  38,  52  S.  E.  1. 

[3]  3.  The  statute  (Penal  Code,  i  819) 
which  is  set  out  in  the  preceding  division  is 
mandatory  that  the  jury  commissioners  shall 
not  select  exceeding  two-fifths  of  the  names 
on  the  traverse  jury  list  for  the  grand  jury 
list  The  traverse  jury  list  contained  262 
names,  and  the  number  selected  for  the  grand 
jury  is  5  in  excess  of  the  statutory  limit 
Petitioners  have  the  right  by  mandamus  to 
compel  the  jury  commissioners  to  make  this 
reduction. 


[4]  4.  We  come  now  to  a  consideration  of 
the  allegations  upon  which  petitioners  base 
their  right  to  a  new  revision.  These  alle- 
gations contain  many  averments  of  fttcts 
from  which  the  inference  is  sought  to  be 
drawn  that  the  jury  commissioners  acted  ar- 
bitrarily, capriciously,  and  with  the  Intent 
to  revise  the  jury  list  not  in  accord  with 
the  law,  and  that  persons  competent  and 
eligible  for  jury  service  were  excluded  be- 
cause of  their  rellgionB  affiliations,  and  be- 
cause they  entertain  views  on  matters  (not 
affecting  the  good  order  of  the  community 
or  the  preservation  of  public  morals)  differ- 
ent from  a  majority  of  the  jury  commission- 
ers. But  such  Inference  is  not  the  neces- 
sary or  only  conclusion  to  be  drawn  from 
these  allegations.  They  contain  a  statement 
of  evidentiary  facts,  upon  proof  of  which 
they  seek  to  establish  the  ultimate  fact  The 
ultimate  fact  is,  however,  not  a  necessary 
consequence.  To  illustrate :  Where  the  grand 
jury  discharges  so  many  important  functions 
in  the  management  of  county  affairs,  in  the 
development  of  internal  Improvements,  in 
the  levy  of  taxes  and  the  like,  it  would  seem 
that  men  of  affairs,  of  experience,  and  of 
property,  who  are  upright  and  intelligent, 
should  not  be  arbitrarily  excluded  from 
the  jury;  and  on  the  surface  it  might  ap- 
pear strange  that  only  10  per  cent-  of  the 
property  In  the  county  was  owned  by  those 
selected  by  the  jury  commissioners  for  jury 
service.  Tet  wealUi  is  not  the  test  of  in- 
telligence and  uprightness,  and,  besides,  pe- 
titioners leave  us  in  ignorance  as  to  how 
much  of  the  property  in  the  county  Is  owned 
by  corporations,  females,  minors,  and  non- 
residents. The  facts  alleged  furnish  too  in- 
conclusive criteria  for  the  Inference  sought 
to  be  drawn.  Again,  the  inference  is  sought 
to  be  made  that  jurors  were  selected  on  ac- 
count of  their  religious  faith.  No  positive 
charge  is  made  that  the  jury  commissioners 
arbitrarily  selected  or  rejected  any  juror 
solely  on  account  of  his  religious  faltti.  Nor 
is  there  one  word  against  the  competency 
of  the  jurors  selected,  and  the  petitioners 
disclaim  any  reflection  on  the  Methodist  de- 
nomination. It  may  be  only  a  coincidence 
that  one  denomination  was  given  a  prefer- 
ence over  others  in  the  matter  of  numbers. 
Certainly  it  does  not  follow  as  a  matter  of 
course,  from  this  numerical  difference,  that 
the  commissioners  were  applying  an  improp- 
er test  as  to  uprightness  and  intelligence. 

It  must  be  borne  in  mind  that  this  proceed- 
ing is  against  public  officials,  based  on  al- 
leged official  misconduct  There  is  always 
a  prima  facie  presumption  in  favor  of  the 
good  faith  of  the  officer,  and  he  who  assails 
his  official  acts  by  employing  the  remedy 
of  mandamus  must  prefer  specific  charges. 
The  authorities  concur  in  stating  the  rule  of 
pleading  in  mandamus  proceedings  to  be 
that  the  allegations  of  the  petition  must  be 
positive^  and  not  made  on  Information  and 
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belief;  that  the  fticti  must  be  pleaded  with 
certainty.  The  ultimate  facts  upon  which 
the  right  to  the  writ  of  mandamus  is  based 
should  be  alleged.  Allegations  of  evidentiary 
facts  tending  to  establish  the  ultimate  fact, 
but  which  do  not  furnish  a  conclusive  infer- 
ence of  the  ultimate  fact,  are  insufficient  to 
excuse  the  positive  allegation  of  such  ulti- 
mate tsLCt  26  Gyc  428  et  seq.  We  there- 
fore think  that  the  allegations  are  insuffi- 
cient to  charge  official  misconduct  or  gross 
abuse  of  official  discretion. 

[5]  5.  We  do  not  think  the  absence  of  5 
names  from  the  tax  receiver's  list,  where  it 
appears  that  they  were  on  the  registration 
list,  is  sufficient  cause  to  invalidate  the  revi- 
sion, or  to  show  gross  abuse  of  discretion  by 
the  commissioners. 

[6]  6.  Manifestly  the  constitutional  ques- 
tions raised  in  the  petition,  under  our  con- 
struction of  it,  cannot  arise  in  the  present 
case. 

Affirmed,  with  direction.  All  the  Justices 
concur* 

aei  N.  c.  264) 

STATE  V.   JOHNSON. 

(Supreme  Court  of  North  Carolina.     Dea  14, 

1912.) 

1.  Homicide  (J  309*)  —  iNSTBUOTioNSr-OHADB 
OF  Offense. 

On  a  trial  for  homicide  where  there  was  no 
evidence  on  which  a  verdict  of  manslaughter 
could  have  been  tased,  an  instruction  that,  if 
accused  killed  deceased  with  a  deadly  weapon, 
the  jury  should  convict  of  at  least  murder  in 
the  second  degree  was  not  erroneous,  especially 
where  the  jury  convicted  of  murder  in  the  first 
degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  649-666 ;   Dec  Dig.  i  309.»] 

2.  Cbiminal  Law  (S  782*)  —  Instructions— 
Evidence  to  Support  Defense. 

On  a  trial  for  murder  where  accused  pro- 
duced no  evidence,  it  was  not  error  to  charge 
that  he  might  rely  on  the  state's  evidence  to 
make  out  his  defense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1847.  1849,  1851.  1852, 
1877,  1878,  1880-1882.  1906,  1907,  1909-1911, 
1960,  1966,  1967;   Dec  Dig.  |  782.*] 

3.  Criminal  Law  (S  1129»)  —  Appeal  —  As- 
signments OF  Error— Requisites. 

An  assignment  of  error  that  the  charge  was 
not  a  clear  and  concise  statement  of  the  law 
relative  to  the  case,  but  was  illogical  and  con- 
fusing, and  might  have  misled  the  jury,  should 
have  pointed  out  the  particulars  in  which  the 
charge  was  illogical  and  confusing. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Sf  2954-2964;  Dec  Dig.  S 
1129.*] 

4.  Criminal  Law  (|  1156»)  —  Appeal  —  Re- 
view—Discretionary  Matters. 

A  refusal  to  set  aside  a  verdict  as  against 
the  weight  of  the  evidence  is  not  reviewable  on 
appeal,  being  a  matter  in  the  trial  court's  dis- 
cretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Sf  3067-3071;  Dec  Dig.  i 
1156.*] 

Appeal  from  Superior  Conrt,  Pender 
County;  Carter,  Judge. 


Arthur  Johnson  was  convicted  of  murder 
in  the  first  degree,  and  he  appeals.    Affirmed* 

Attorney  General  Bickett  and  Assistant 
Attorney  General  Calvert,  for  the  State. 

BROWN,  J.  The  prisoner  offered  no 
evidence,  and  that  introduced  by  the  state 
tends  very  strongly  to  prove  that  the  pris- 
oner deliberately  murdered  his  wife.  Rose 
Johnson.  There  Is  evidence  tending  to 
prove  that  prisoner  was  walking  with  his 
wife  some  50  yards  behind  their  children. 
One  witness  testifies:  "I  saw  Arthur  wltn 
his  hand  behind  him  that  way,  and  I  heard 
the  report  of  a  pistol.  She  Jumped  behind 
him  and  clung  to  his. back.  He  got  loose 
and  then  he  shot  her  again.  She  ran  to  the 
old  shanty.  He  ran  and  shot  her  there. 
Then  she  goes  to  the  place  where  she  was 
first  hurt,  and  he  shot  her  again  there. 
She  fell,  and  he  stood  there  and  looked 
at  her  and  helped  her  up.  She  fell  the 
second  time.  He  looked  at  her  and  threw 
his  head  up  and  walked  on  off.  He  over- 
took his  children,  and  then  he  began  to 
run."  Another  witness  testifies:  *'I  saw 
the  shooting.  I  was  walking  along  the 
street  near  the  railroad.  I  heard  squalling. 
I  heard  a  woman  squall,  and  about  that 
time  I  saw  the  smoke  of  a  pistol,  before 
I  heard  the  report  of  It  About  that  time, 
the  same  Instant  that  I  heard  the  report, 
she  had  clinched  around  his  neck  to  the 
back  of  him.  He  threw  her  from  the  back 
to  the  front  She  Jumped  to  run.  He  ran 
behind  her  and  shot  her  twice.  Then  she 
wheeled  in  a  circle.  She  stood  up  for  an 
Instant  He  went  to  her  and  knocked  her 
down,  and  after  she  fell  he  stood  over  her 
and  looked  at  her  and  caught  her  by  her 
dress."  There  is  only  one  exception  to  evi- 
dence, and  there  Is  no  merit  In  that 

[1]  Exceptions  2  and  3  to  the  charge  are 
practically  the  same,  viz.:  •*The  court  In- 
structs you  that,  if  the  evidence  satisfies 
you  beyond  a  reasonable  doubt  that  the  pris- 
oner slew  the  deceased  with  a  deadly  weapon, 
you  would  at  least  convict  the  defendant 
of  murder  in  the  second  degree."  There  is 
not  a  scintilla  of  evidence  upon  which  a 
verdict  of  manslaughter  could  have  been 
based,  and  no  such  contention  was  made 
on  the  trial.  As  the  prisoner  was  convicted 
of  the  greater  offense  of  murder  In  the  first 
degree,  this  exception  is  not  material.  Never 
theless,  the  charge  is  correct  State  v.  Wor- 
ley,  141  N.  C.  764,  53  S.  E.  128;  State  v. 
Cox,  153  N.  C.  638,  69  S.  E.  419;  State  v. 
Slmonds,  154  N.  C.  197,  69  S.  E,  790. 

[2]  Exception  4  is  taken  because  his  honor 
told  the  Jury  that  the  prisoner  had  the  right 
to  rely  upon  the  state's  evidence  to  muke  out 
his  defense.  This  part  of  the  charge  is  un- 
exceptionable so  far  as  the  defendant  Is  con- 
cerned. It  gave  him  the  benefit  of  any  of 
the  evidence  Introduced  by  the  state.  He 
had  offered  none  himself. 
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[I]  Bxoeptloii  &  The  defendant  assigns 
as  error  that  the  court  erred  in  the  charge 
as  dellTered  In  that  the  same  was  not  a 
clear  and  concise  statement  of  the  law 
relative  to  the  case,  bnt  that  the  same  was 
illogical  and  confusing,  and  may  have  mis- 
led the  jury  to  the  prejudice  of  the  defendant 
The  appellant  should  have  pointed  out  the 
particulars  in  which  he  thinks  the  charge 
was  illogical  and  confusing.  State  v.  Web- 
ster, 121  N.  G.  586,  28  S.  E.  254 ;  Andrews 
V.  Telegraph  Co.,  119  N.  0.  403,  25  S.  B.  955. 
We  have  examined  the  charge,  however, 
and  do  not  find  that  it  is  amenable  to  such 
criticism. 

[4]  Exception  6.  The  defendant  assigns  as 
error  that  the  court  erred  in.  refusing  to 
set  aside  the  verdict  of  the  jury  for  that  the 
same  was  contrary  to  the  weight  of  the 
evidence.  This  is  a  matter  in  the  discretion 
of  the  trial  court,  and  not  reviewable.  State 
V.  Hancock,  151  N.  C.  699,  66  S.  B.  137; 
State  V.  Rose,  129  N.  0.  575.  40  S.  B.  83. 
An  examination  of  the  record,  however,  dis- 
closes an  unusually  strong  case  as  made 
out  by  the  state.  This  is  a  case  where  life  is 
at  stake.  We  have  not  been  aided  by  argu- 
ment or  brief  for  the  prisoner. 

We  have  examined  the  record  with  that 
care  whi(di  the  gravity  of  the  issue  demands, 
and  we  find  no  error. 


an  N.  c.  196) 

KANAWHA  HARDWOOD  CO.  T.  WALDO 

et  aL 

(Supreme  Court  of  North  Carolina,    Dec  14, 

1912.) 

VkNtTS  (i  5*)  —  Actions  iNvoLviira  Real 
Pbopesstt 

Revisal'  1905,  i  1748,  provides  that  any 
one  claiming  land  under  patents,  and  consider- 
ing himself  aggrieved  by  the  issuance  of  any 
grant  or  patent  to  any  other  person,  may  sue 
1  the  superior  court  of  the  county  in  which 
such  land  may  be  to  have  the  grant  repealed. 
Section  419  of  the  Revisal,  found  hi  title  7, 
Civil  Procedure,  subject  "Venu^"  provides  that 
actions  for  the  recovery  of  real  property  shall 
be  tried  in  the  county  in  which  the  subject- 
matter  of  the  action,  or  some  part  thereof,  is 
situated.  Held  that,  as  the  entire  Revisal  was 
enacted  at  one  session,  the  particular  provi- 
sions which  are  in  pari  materia  should  be  con- 
sidered together,  so  as  to  give  effect  to  all  of  the 
clauses  and  provisions;  and  hence  an  acdon 
to  set  aside  a  number  of  grants  for  fraud  falls 
within  the  provisions  of  section  419,  where  it 
was  one  transaction,  and,  though  the  land  lies 
in  several  counties,  it  may  be  brought  in  the 
county  in  which  part  of  the  land  is  found. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  |§  4-11 ;   Dec.  Dig.  f  5.*] 

Appeal  from  Superior  Court,  Cherokee 
County;    Long,  Judge. 

Action  by  the  Kanawha  Hardwood  Com- 
pany against  Frank  Waldo  and  others. 
From  an  order  denying  defendants'  motion 
for  a  change  of  venue,  they  appeaL  Af- 
firmed. 


This  Is  a  dvll  actloB  pending  in  the  sa« 
perior  court  of  Chen^ee  county,  brought  by 
the  plaintiff,  under  section  1748  of  the  Re- 
visalt  to  have  canceled  and  declared  void 
certain  giants  issued  by  the  state  of  North 
Carolina  to  the  defendants  and  heard  before 
his  honor,  B.  F.  Long,  Judge,  August  term* 
1912,  superior  court,  said  county.  There  axe 
involved  in  the  suit  between  25  and  30 
grants,  and  the  lands  covered  by  all  exc^ 
three  of  the  grants  lie  in  Graliam  county. 
The  defendants  moved  to  have  said  action, 
so  far  as  it  affected  the  lands  in  Graham 
county,  removed  to  Graham  for  trial,  and  in 
support  of  their  motion  filed  an  aflldavlt 
The  plaintiff  filed  a  counterafiidavit  After 
argument  of  counsel  the  court  refused  the 
motion  of  defendants,  and  made  an  order  to 
that  effect  Pefendants  excepted  to  the  rul- 
ing and  order  of  the  court,  and  appealed  in 
open  court  to  the  Supreme  Court 

J.  H.  Merrimon,  of  Asheville,  J.  N.  Moody, 
of  Robbinsville,  and  E.  B.  Norvell,  of  Mur- 
phy, for  appellants.  Witherspoon  &  Wither- 
spoon  and  Diilard  &  Hill,  all  of  Murphy,  for 
appellee. 

HOKB,  J.  Section  1748  of  Revisal  1905 
provides,  in  effect,  that  any  one  claiming 
land  under  certain  grants  or  patents,  con- 
sidering himself  aggrieved  by  the  issuance  of 
any  grant  or  patent  to  any  other  person 
since  the  year  1776,  against  law,  or  obtained 
by  false  suggestion,  surprise,  or  fraud,  may 
bring  his  action  in  the  superior  court  of  the 
county  in  which  9uch  land  may  be,  for  the 
purpose  of  having  said  grant  repealed  or 
vacated,  etc.  In  section  419,  Revisal,  being 
title  7,  Civil  Procedure,  subject  "Venue,**  it 
is  provided  that  actions  for  the  recovery  of 
real  property  or  of  an  estate  or  interest 
therein,  or  for  the  determination  in  any 
form  of  such  right  or  interest,  and  for  in- 
juries thereto,  shall  be  tried  in  the  county  in 
which  the  Mubject  of  the  action  or  9ome  part 
thereof  it  $ituate.  The  Revisal,  enacted  at 
the  same  session  of  the  Legislature,  is  prop- 
erly considered  one  and  the  same  statute, 
and  is  subject,  particularly  those  portions 
which  are  in  pari  materia,  to  the  well-rec* 
ognized  rules  of  construction:  *'That  in  or* 
der  to  determine  the  true  intent  of  the  Leg* 
islature  the  particular  clauses  and  phrases 
should  not  be  studied  as  detached  and  iso- 
lated expressions,  but  the  whole  and  every 
part  of  the  statute  must  be  considered  in 
fixing  the  meaning'  of  any  of  its  parts.** 
And  again:  "Statutes  should  be  so  con* 
strued,  if  possible,  as  to  give  effect  to  all 
of  the  clauses  and  provisions.**  Black,  Int 
Laws,  p.  166.  These  rules  are  In  accord 
with  well-considered  decisions  here  and  else- 
where (Rodgers  v.  Bell,  156  N.  a  385,  72  S. 
E.  817;  State  v.  Lewis,  142  N.  C.  626,  66 
S.  E.  600,  7  L.  R.  A.  [N.  S.]  669,  9  Ann.  Cas. 
604;    Winslow  v.  Morton,  118  N.  C.  491,  24 
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S.  E.  417 ;  Simonton  ▼.  Lanlefr,  71  N.  O.  498), 
and,  applied  to  tbe  present  case,  folly  sop- 
port  the  mllng  made  by  Ills  lionor.  From 
a  perusal  of  the  pleadings,  it  appears  that 
the  all^ations  of  fraud  and  f^lse  suggestion 
involve  one  and  the  same  transaction  affect- 
ing each  and  all  of  the  grants,  the  subject 
of  this  litigation ;  and  the  cause  comes  well 
within  the  provision  of  section  419  that  ac- 
tions for  the  determination,  in  any  form,  of 
a  right  or  interest  in  real  estate  shall  be 
had  in  the  county  "where  the  subject  of 
the  action  or  some  part  thereof  is  situate'' 
(Thames  v.  Jones,  97  N.  C.  126,  1  S.  E.  692), 
leaving  section  1748  to  control  in  cases  where 
there  are  separate  transactions  affecting  dis- 
tinct pieces  of  property  lying  wholly  in  dif- 
ferent counties. 

There  is  no  error,  and  the  Judgment  of  the 
superior  court  is  affirmed. 

No  error. 


(161  K.  C.  100) 

CARAVAN  V.  BOARD  OF  COM'RS  OF 
MATTAMUSKEET  DRAINAGE  DIST. 

(Supreme  Court  of  North  Carolina.     Dec.  14, 

1912.) 

Drains  (i  18*) — ^Dbainagb  District  Bonds- 
Validity. 

Drainage  district  bonds  are  not  invalid  as 
not  sufficiently  limiting  the  liability  of  individ- 
ual owners  of  land  within  the  district  to 
one-fourth  of  the  indebtedness  as  provided  by 
Laws  1909,  cc.  442,  509,  and  acts  amendatory 
thereof,  where  the  bonds  expressly  referred  to 
such  statutes,  where  a  deed  referred  to  In  the 
bonds  shows  that  a  certain  company  was  bound 
to  pay  three-fourths  of  the  cost  of  the  im- 
provement, and  where  the  bonds  recite  that 
three-fourths  of  the  principal  and  interest  were 
payable  out  of  the  assessments  levied  on  the 
lands  of  such  company,  though  another  clause 
of  the  bonds  recited,  *'For  the  prompt  payment 
of  this  bond,  and  for  the  prompt  and  faithful 

gerformance  of  all  covenants  and  conditions 
ereof,  the  full  faith,  credit,  and  revenues  of 
the  said  district  are  hereby  irrevocably  pledg- 
ed." 

[Ed:  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  K  11,  13 ;  Dec.  Dig.  i  la*] 

Appeal  from  Superior  Court,  Hyde  Coun- 
ty; Lane,  Judge. 

Action  by  R.  B.  Caravan  against  the  Board 
of  Commissioners  of  Mattamuskeet  Drainage 
District  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Civil  action  to  enjoin  the  issuance  of  cer- 
tain drainage  bonds  by  the  Mattamuskeet 
Drainage  District  heard  on  return  to  prelim- 
inary restraining  order  before  his  honor  Hen- 
ry P.  Lane,  Judge  holding  the  court  of  the 
First  Judicial  district  at  Chambers  in  Eliza- 
beth City  on  the  19th  day  of  September, 
1912.  There  was  Judgment  dissolving  the 
restraining  order,  and  plaintiffs  excepted  and 
appealed,  assigning  for  error  that  in  the  pro- 
posed bond  issue  the  individual  owners  of 
land  within  the  district  were  not  sufficiently 
protected  in  the  matter  of  restricting  their 


obligations  in  any  event  to  one-fourth  of 
the  amount  of  the  bonds  as  required  by  law 
and  the  proceedings  and  deeds  under  which 
the  bond  issue  was  to  be  made. 

I.  M.  Meekins  and  M.  H.  Tillitt,  both  of 
Elizabeth  City,  for  appellant  Mann  & 
Jones,  of  Swan  Quarter,  for  appellee. 

HOKE,  J.  The  validity  of  this  proposed 
bond  issue  has  been  expressly  declared  in 
Carter  v.  Commissioners,  156  N.  C.  188,  72 
S.  E.  880,  and  many  of  the  facts  relevant 
to  such  issue  will  be  found  stated  in  that 
well-considered  case.  The  present  suit  is 
brought  by  one  of  the  individual  owners  of 
land  within  the  drainage  district;  the  plain- 
tiff contending,  as  we  understand  his  posi- 
tion, that  the  rights  of  these  owners  are  not 
sufficiently  protected  and  their  liability  prop- 
erly restricted  to  one-fourth  of  the  obliga- 
tion represented  by  this  bonded  indebtedness 
as  provided  by  the  law  and  proceedings  ap- 
plicable to  the  subject  After  giving  the 
matter  most  careful  consideration,  we  are 
all  of  the  opinion  that  this  apprehension  is 
not  well  founded.  The  form  of  the  proposed 
bond,  made  an  exhibit  in  the  record,  express- 
ly refers  to  the  statutes  under  which  they 
were  issued,  to  wit,  chapter  442,  Laws  1909, 
and  chapter  509,  Laws  of  1909,  and  all  acti 
amendatory  thereof,  and  also  to  the  deed  by 
which  the  board  of  education  holding  the  in- 
terest of  the  state  in  the  lands  affected  have 
passed  such  interest  to  the  Southern  Land 
Reclamation  Company,  the  corporate  own- 
er of  a  large  portion  of  the  lands,  supposed 
to  be  at  least  three-fourths  in  value.  These 
acts  give  clear  indication  that  only  one- 
fourth  of  the  cost  may  be  charged  against 
the  individual  landowners,  and  the  deed  in 
question  makes  reference  to  these  acts  and 
to  the  special  proceedings  under  which  the 
drainage  district  was  formed,  and  further 
provides  in  specific  terms  that  the  grantee, 
the  Southern  Land  &  Reclamation  Com- 
pany, its  successors  and  assigns,  is  to  pay 
three-fourths  of  the  cost  of  construction  and 
maintenance  of  the  enterprise.  This  special 
proceeding  is  based  on  the  proposition  that 
the  liability  of  the  individual  owners  shall 
only  be  not  more  than  one-fourth  of  the  costs 
as  shown  from  the  following  excerpt  from 
the  petition:  ''It  is  understood,  and  your 
petitioners  Join  in  this  petition  with  this 
condition  attached,  that  the  cost  of  the  pro 
posed  improvement  to  the  landowners  in  said 
proposed  district,  other  than  the  State  Board 
of  Education,  shall  not  exceed  one  hundred 
thousand  dollars  for  preliminary  work  of 
completing  the  drainage  of  said  lake  and  dis- 
trict'* These  references  would  affect  the 
bondholder  with  notice  of  the  contents  of 
the  statutes  and  deeds  in  question.  Clay- 
brook  V.  Commissioners,  114  N.  C.  458,  19  S. 
E.  593,  and  authorities  cited,  and  in  addi- 
tion there  appears   upon   the  face  of   the 
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bond  the  following:  "^he  principal  and  in- 
terest of  this  bond  are  payable  as  follows 
and  not  otherwise,  to  wit:  Ttaree-fonrths 
of  the  principal  and  interest  hereof  are  pay- 
able out  of  assessments  levied  on  the  lands 
of  the  Sonthem  Land  Reclamation  Company 
described  in  a  deed  to  it  from  the  State 
Board  of  Education  of  the  state  of  North 
Carolina,  dated  January  14,  1911,  and  one- 
fourth  of  the  principal  and  interest  of  this 
bond  is  payable  out  of  assessments  upon  all 
the  other  lands  in  the  said  drainage  district 
In  the  manner  provided  by  law."  In  the  ab- 
sence of  any  inhibitive  or  qualifying  provi- 
sion in  the  Constitution  or  statutes  affecting 
the  question,  this  amounts  to  a  contract  stip- 
ulation, affecting  and  binding  upon  the  hold- 
er of  each  and  every  bond,  that  the  obliga- 
tion thereby  incurred  shall  not  constitute  a 
general  and  pecuniary  indebtedness  of  the 
district,  but  is  payable  only  out  of  assess- 
ments as  provided  for  by  the  law,  and  that 
the  individual  owners  of  the  land  who  were 
originally  such,  and  the  transferees  holding 
their  title,  shall  never  in  any  event  be  as- 
sessed for  more  than  one-fourth  of  such  lia- 
bility. Claybrook  v.  Commissioners,  supra; 
Meyer  y.  City  &  County  of  San  Francisco, 
160  Cal.  131,  88  Pac.  722,  10  L.  R  A,  (N.  S.) 
110;  Morrison  v.  Morey,  146  Mo.  567,  48  S. 
W.  629 ;  Hagan  v.  Commissioners'  Court,  160 
Ala.  544,  49  South.  417,  and  notes  to  this 
case  In  37  L.  R.  A.  (N.  S.)  pp.  1072-1073; 
Liebman  v.  San  Francisco  (C.  C.)  24  Fed. 
705 ;  21  A.  ft  E.  (2d  Ed.)  pp.  41-65. 

There  Is  nothing  in  City  of  Charlotte  v. 
Trust  Company,  159  N.  C.  — ,  74  S.  E.  1054, 
that  in  any  way  militates  against  this  posi- 
tion. In  that  well-considered  case  there  was 
not  only  nothing  to  restrict  payment  to  the 
assessments  imposed  pursuant  to  law,  but 
the  bonds  issued  by  a  municipality  having 
full  power  to  create  the  indebtedness  con- 
tained express  stipulation  that  they  should 
constitute  a  ^'general  personal  and  direct  ob- 
ligation of  the  city"  in  addition  to  being  a 
charge  on  the  property  of  abutting  owners. 
Our  conclusion  is  in  no  way  affected  by  rea- 
son of  a  subsequent  clause  appearing  on  tbe 
face  of  each  bond  as  follows:  "For  tbe 
prompt  payment  of  this  bond,  and  for  the 
prompt  and  faithful  performance  of  all  cove- 
nants and  conditions  hereof,  the  full  faith, 
credit,  and  revenues  of  the  said  district  are 
hereby  irrevocably  pledged."  Such  provision 
expressed  in  these  general  terms  must  be 
construed  as  subordinate  to,  and  controlled 


by,  the  specific  stipulation  confining  liability  |     Appeal  dismissed. 


of  the  individual  owner  to  "one-f ourtb  of  the 
obligation  as  to  each  bond." 

There  is  no  error,  and  the  judgment  of  the 
lower  court  is  afllrmed. 

Affirmed. 

(161  N.  C.  217) 
QUEEN  v.  SNOW  BIRD  VALLBT  R.  CO. 

(Supreme  Court  of  North  Carolma.    Dec.  14, 

1912.) 

1.  Appeal  and  Ebbob  (§  719*>— Assignments 
OF  Ebbob— Neckssitt. 

A  judgment  of  nonsuit  may  be  reviewed  on 
appeal  witnout  axiy  assignments  of  error;  the 
appeal  being  itself  an  assignnient  of  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  iS  2968-2982;  Dec  Dig.  f 
719.»] 

2.  Appeal  and  Ebbob  ({  635*)— DisiassAir- 

IBBEGULABITIES. 

Where  there  is  no  case  on  appeal  settled 
by  the  judge  or  by  counsel,  the  evidence  is  in 
the  record  by  question  and  answer  with  noth- 
ing to  show  that  it  is  correct,  there  is  no 
leave  to  appeal  as  a  pauper,  although  the  ac- 
tion was  brought  as  a  pauper,  no  appeal  bond, 
printed  record,  or  printed  brief  for  plaintilf, 
and  the  appeal  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  2776-2782;    Dec.  Dig.  i 

Appeal  from  Superior  Court,  Graham  Coun- 
ty; Webb,  Judge. 

Action  by  Mary  Queen,  administratrix, 
against  the  Snow  Bird  Valley  Railroad  Com- 
pany. From  a  Judgment  of  nonsuit,  plaintiff 
appeals.    Appeal  dismissed. 

J.  N.  Moody  and  A.  D.  Raby,  both  of  Rob- 
binsYille,  for  appellant  M.  W.  Bell,  of 
Murphy,  Morphew  &  Phillips,  of  Robhina- 
Tille,  and  Dillard  &  Hill,  of  Andrews,  for  ap- 
pellee. 

PER  CURIAM.  [1]  This  is  an  appeal  from 
a  nonsuit  The  defendant's  motion  to  dismiss 
because  there  is  no  assignment  of  error  can- 
not be  allowed,  because  the  appeal  from  the 
judgment  is  of  itself  an  assignment  of  er- 
ror. Wilson  T.  Lumber  Co.,  131  N.  O,  163, 
42  S.  E.  565,  and  cases  there  cited;  Mer- 
shon  y.  Morris,  148  N.  a  51,  61  S.  E.  647. 

[2]  But  there  is  no  case  on  appeal  settled 
by  the  judge  or  by  counseL  The  evidence  in 
tbe  shape  of  question  and  answer  is  dumped 
into  the  record,  and  there  is  nothing  to 
show  that  it  is  correct  Besides,  while  there 
is  leave  to  sue  as  a  pauper,  there  is  no 
leave  to  appeal  as  a  pauper,  no  appeal  bond, 
and  no  printed  record,  nor  any  printed  brief 
on  behalf  of  the  plaintiff. 
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STATB  ▼.   HAiElRIS. 

(Supreme  Court  of  North  Oarolina.     Dec.  14, 

1912.) 

1.  Landlord  and  Tenant  (|  253*)— Offens- 
es BT  Tenant— Removal  of  Chop  before 
Payment  of  Rent. 

The  offense  of  removing  a  crop  by  a  ten- 
ant before  paying  the  rent  and  discnarging  the 
liens  of  the  landlord  on  it  is  not  complete  un- 
less the  crop  is  removed  without  giving  the  five 
days'  notice  under  the  statute,  and,  where  the 
notice  is  given,  the  removal  of  the  crop  is  not 
an  offense. 

[Ed.  Note.— For  other  cases,  see  landlord 
and  Tenant,  Cent  Dig.  §f  1031-1033;  Dec. 
Dig.  f  253.*] 

2.  Landlord  and  Tenant  (§  258*)— Offens- 
es BT  Tenant— Removal  of  Crop  before 
Paying  Rent— Failure  to  Give  Statuto- 
ry Notice. 

The  state,  on  the  trial  of  a  tenant  for  re- 
moving a  crop  before  paying  the  rent  and  dis- 
charging the  liens  of  the  landlord,  has  the  bur- 
den of  proving  that  the  tenant  did  not  give 
the  five  days'  statutory  notice  before  the  re- 
moval. 

[Ed.  Note.-— For  other  cases,  see  Landlord  and 
Tenant,  Gent  Dig.  Sf  1031-1033;  Dec  Dig.  S 
253.»] 

Appeal  from  Superior  Court,  Hertford 
County;    Cllne,  Judges 

L.  Harris  was  convicted  of  crime,  and  lie 
appeals.     Reversed. 

Roswell  C.  Bridger,  of  Wlnton,  and  Wln- 
bome  &  Wlnbome,  of  Murfreesboro,  for  ap- 
pellant T.  W.  Bickett,  Atty.  Gen.,  and  T. 
H.  Calvert,  of  Raleigh,  for  the  State. 

ALLEN,  J.  The  defendant  was  indicted 
for  removing  a  crop  without  the  consent  of 
the  landlord  and  before  satisfying  his  lien 
for  rent  and  supplies.  The  case  came  up 
originally  upon  a  statement  of  case  on  ap- 
peal settled  by  the  judge;  On  motion  of  the 
defendant,  a  certiorari  was  issued  to  the 
judge  to  report  to  the  court  the  exact  facts 
in  connection  with  the  settlement  of  the  case 
on  appeal,  and,  upon  return  of  the  writ,  the 
court  ordered  the  defendant's  case  on  appeal 
to  be  docketed  as  the  proper  case,  and  the 
appeal  now  stands  for  hearing  upon  defend- 
ant's  statement 

One  witness  only  was  examined  in  the 
court  below,  R.  H.  Reynolds,  who  testified 
as  fallows:  "I  live  in  Winton.  I  know  the 
defendant,  L.  Harris.  During  the  year  1011, 
and  for  three  or  four  years  before,  defend- 
ant lived  on  my  land  as  tenant  and  cultivated 
a  crop— crop  of  cotton  and  other  crops.  De- 
fendant owed  me  a  balance  of  advances  for 
the  year  1911,  something  more  t^an  $14. 
That  on  the  15th  day  of  December,  1911,  de- 
fendant had  served  on  me,  by  the  sheriff  of 
.Hertford  county,  a  written  notice  requiring 
me  to  divide  said  crops  according  to  law,  and 
within  five  days  after  service  of  said  notice. 
In  pursuance  of  the  notice,  I  went  to  the  de- 
fendant's house,  which  was  on  the  rented 
land,  and  divided  the  crops.  The  cotton  was 
upstairs.    We  brought  it  down  and  divided 


it  according  to  contract  I  took  my  half  and 
carried  it  away;  the  defendant's  half  was 
put  back  into  the  house.  We  had  a  conversa- 
tion about  balance  due  me.  We  finally  agreed 
on  a  compromise  for  the  sum  of  $11 ;  the  de- 
fendant saying  at  the  time  that  he  did  not 
have  the  money  to  pay  the  $11  with,  but 
would  pay  it  in  a  few  days.  The  advances 
for  the  year  1911  consisted  of  a  balance 
brought  over  from  1910  account  in  the  sum 
of  $18  old  account  With  the  exception  of 
$14  above  mentioned,  defendant  denied  ow- 
ing me  that  amount  to  me  on  1911  advances. 
We  finally  agreed  on  a  compromise  in  the 
sum  of  $11,  which  amount  defendant  said 
he  would  pay  in  a  few  days.  This  agreement 
was  after  the  crop  was  divided.  On  the 
22d  day  of  December,  1912,  defendant,  after 
the  division  of  the  crop,  removed  from  the 
farm  two  bales  of  cotton  and  carried  them 
to  the  cotton  gin  without  paying  the  $11 
compromise." 

[1,  2]  In  apt  time  the  defendant  asked  the 
judge  to  give  the  jury  the  following  special 
instructions:  "The  offense  of  removing  a 
crop  by  a  tenant  before  paying  the  rent  and 
discharging  all  liens  of  the  landlord  on  It 
is  not  complete  unless  the  crop  is  removed 
without  giving  the  five  days'  notice  under  the 
statute,  and,  if  the  jury  shall  find  from  the 
evidence  that  the  five  days'  notice  was  given^ 
removing  the  crop  is  not  an  offense,  and  the 
defendant  would  not  be  guilty.*'  The  court 
refused  to  so  instruct  the  jury,  and  the  de- 
fendant excepted.  '*The  burden  is  on  the 
state  to  satisfy  the  minds  of  the  jury,  be- 
yond a  reasonable  doubt,  that  the  defendant 
did  not  give  the  landlord  the  five  days'  notice 
required  by  law."  The  court  refused  to  so 
instruct  the  jury,  and  the  defendant  except- 
ed. '*That  if  the  jury  believe  all  the  evidence 
in  the  case,  the  defendant  is  not  guilty."  The 
court  refused  to  so  instruct  the  jury,  and 
the  defendant  excepted. 

In  State  v.  Crowder,  97  N.  a  432,  1  S. 
E.  690,  the  court  holds  that  the  offense  of 
removing  a  crop  by  a  tenant  before  paying 
the  rent  and  discharging  all  liens  of  the  land- 
lord  is  not  complete  unless  the  crop  is  re- 
moved without  giving  the  five  days'  notice; 
for,  if  the  notice  is  given,  removing  the  crop 
is  not  an  offense.  The  court  also  holds  that 
the  burden  is  on  the  state  to  prove  that  the 
defendant  did  not  give  the  five  days'  notice 
required.  Upon  this  authority  we  are  led 
to  the  conclusion  that  the  court  erred  in  re- 
fusing to  give  the  instruction  asked,  and  the 
defendant  is  entitled  to  a  new  trial.  After 
quoting  the  statute,  the  court  says  in  the 
Crowder  Case:  "The  offense  thus  prohibited 
is  not  complete  unless  the  lessee  or  cropper, 
or  the  assignee  of  either,  or  other  person,  re- 
moved the  crop  or  a  part  of  it  without  giv- 
ing the  lessor  or  his  assigns  five  days'  notice 
of  such  intended  removal,  and  this  essential 
fact  must  constitute  part  of  the  charge  in 
the  indictment    The  statute  plainly  so  pro- 


*For  other  eases  see  sams  topic  and  section  NUMBER  in  Doc  Dig.  A  Am.  Dig.  Key-No.  Series  k  Rfp'r  Ii^dexe* 


684 


76  80UTHBASTEBN  RBPORTEB 


(N.a 


videa.  It  Is  not  simply  sacb  removal  without 
the  consent  of  the  lessor  or  his  assigns,  and 
before  satisfying  all  liens  on  the  crop  held 
by  them,  that  constitutes  the  offense — ^this 
is  not  the  offense  prohibited — but  it  is  this, 
done  without  giving  five  days'  notice  to  the 
lessor  or  his  assigns,  or  his  agent,  that  con- 
stitutes it  The  purpose  is  to  make  it  indict- 
able to  thus  remove  the  crop  .or.  any  part  of 
it  without  notice  to  the  lessor  or  his  assignee, 
and  thus  deprive  him  of  Just  opportunity  to 
enforce  his  lien,  and  to  that  end  take  such 
steps  as  need  be  taken  to  prevent  such  re- 
moval. If  the  notice  is  given,  and  the  lessor 
or  his  assignee  falls  to  enforce  his  lien  and 
to  take  steps  to  prevent  the  removal,  then 
it  is  not  indictable  to  remove  the  crop.  In 
that  case  the  inference  would  be  that  the 
lessor  or  his  assignee  assented  to  the  re^ 
moval,  or  that  he  had  no  lien  on  the  crop." 

If  the  notice  served  on  the  landlord  is  the 
one  required  by  law,  the  statute  has  been 
complied  with,  and,  if  not,  there  is  no  evi- 
dence that  the  statutory  notice  was  not 
given. 

New  triaL 


(lei  N.  C.  215) 

HARTSOE  et  ux.  v.  SOUTHERN  R.  GO.  et  aL 

(Supreme  Court  of  North  Carolina.     Dec.  14, 

ldl2.) 

1.  Appeal  and  EKbob   (I  125*)~1>eoision8 
Rbviswabub— Consent  judombnt. 

In  an  action  against  a  railroad  company 
and  a  city  for  personal  injuries.  In  which  the 
jury  found  the  company  primarily  liable  and 
that  plaintiff  should  recover  $1,600,  the  judg- 
ment recited  "Ordered  by  the  consent  of  plain- 
tiffs and  S.  R.  R.  Co.,  and  adjudged,  that  the 
plaintiffs  recover  of  the  defendant  the  S.  R.  R. 
Co.  first  and  primarily  the  sum  of  $1,000  and 
costs  of  action,  the  amount  of  recovery  being 
bv  consent  of  the  S.  R.  R.  Co.  and  the  plain- 
tiffs reduced  to  said  sum,  and  in  the  event  of 
the  failure  of  plaintiffs  to  recover  the  said  sum 
out  of  defendant  the  S.  R.  R.  Co.,"  plaintiffs 
should  recover  such  sum  from  the  city  with 
costs.  Heldf  that  the  judgment  was  a  consent 
judgment  as  to  the  railroad  company  and  not 
merely  a  reduction  of  the  judgment  to  $1,000, 
and  not  appealable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  883;   Dec.  Dig.  i  125.*] 

2.  Appeal  and   Ebbob    (i  781*)~Revibw^ 
Moot  Questions. 

Where  an  appeal  was  terminated  by  pay- 
ment of  the  judgment,  the  Supreme  Court  will 
not  consider  questions  involved  in  the  appeal 
merely  to  determine  the  matter  of  appellant's 
costs. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  3122;    Dec.  Dig.  i  781.*] 

Appeal  from  Superior  Court,  Catawba 
County ;  Lyon,  Judge. 

Action  by  James  Hartsoe  and  wife  against 
the  Southern  Railroad  Company  and  others. 
From  a  judgment  for  plaintlfCs,  defendants 
appeal    Appeal  dismissed. 

S.  J.  Ervin,  of  Morganton,  for  appellant 
Southern  R.  Co.  A.  A.  Whitener,  of  Hick- 
t>ry,  for  appellant  City  of  Hickory. 


PER  CURIAM.  [1]  In  this  case  the  jury 
found  for  their  verdict  that  the  plaintUT  was 
injured  by  the  negligence  of  the  defendant, 
and  that  the  Southern  Railroad  Company  waa 
primarily  liable,  and  that  plaintiffs  were  en- 
titled to  recover  $1,500  damages.  The  fol- 
lowing Judgment  was  rendered:  "Ordered  by 
consent  of  plaintiffs  and  Southern  Railroad 
Company,  and  adjudged,  that  the  plaintiff^ 
recover  of  the  defendant  the  Southern  Rail- 
road Company  first  and  primarily  the  sum  of 
$1,000  and  costs  of  action,  the  amount  of  the 
recovery  being  by  consent  of  the  Southern 
Railroad  Company  and  the  plaintiffs  reduced 
to  said  sum,  and  in  the  event  of  the  failure 
of  the  plaintiffs  to  recover  said  sum  out  of 
the  defendant  the  Southern  Railroad  Compa- 
ny, then  the  plaintiffs  shall  recover  the  said 
sum  of  $1,000  out  of  the  def^dant  the  dty 
of  Hickory,  together  with  the  costs  of  the 
action." 

It  is  made  to  appear  to  the  court,  and  Is 
admitted,  that  the  Southern  Railroad  Com- 
pany subsequently  paid  the  $1,000  to  the 
plaintiff  and  took  an  assignment  of  the  judg- 
ment to  trustee  for  its  benefit  The  appeal 
of  both  the  Southern  Railroad  and  the  city 
of  Hickory  must  be  dismissed.  The  Judgment 
of  record  is  a  consent  judgment  and  not 
merely  to  the  reduction  thereof  to  $1,000^ 
which  reduction  would  not  require  the  as- 
sent of  the  Southern  Railroad  Company; 
but  there  is  consent  to  the  judgment  itself. 
No  appeal  can  be  sustained  from  a  consent 
judgment 

[2]  The  appeal  of  that  company  being  dis- 
missed, there  is  no  ground  on  which  to  oi- 
tertain  the  appeal  of  the  city  of  EUckory, 
which  was  improvldently  taken.  Besidesi 
the  court  would  not  discuss  the  proposition 
involved  in  this  appeal  simply  to  determine 
the  matter  of  costs  of  the  ai^>eal;  the  sob- 
ject-matter  thereof  having  been  terminated  by 
payment  of  the  judgment  Herring  y.  Pugh« 
125  N.  a  487,  S4  S.  B.  538,  and  cases  cited. 

As  to  both  defendants  let  it  be  entered: 
Appeal  dismissed. 


061  N.  C.  80) 

SPEIGHT  V.   SEABOARD   AIR   MNB  RY. 

(Supreme  Court  of  North  Carolina.     Dec.  1^ 

1912.) 

1.  Trial  (§  296*)— Instbuotions— Constbuo- 
TiON  AS  A  Whole. 

In  determlDing  whether  there  was  error 
In  a  charee,  it  should  be  considered  as  a  whole, 
instead  of  considering  the  portions  excepted  to 
alone. 

[E3d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  11  703-717;   Dec  Dig.  i  295.*1 

2.  Death   (§  95»)— Actions  fob  Oausino— 
Instructions— Measube  of  Damages. 

In  an  action  for  wrongful  death,  an  in« 
struction  to  determine  deceased's  life  expect- 
ancy, giving  consideration  to  mortuary  tablei 
introduced  in  evidence,  and  to  his  habits,  so- 
briety, health,  etc.,  to  ascertain  from  the  evi- 
dence his  gross  income,  deduct  therefrom  his 
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personal  expenses,  tlitts  ascertaining  his  net 
earnings,  and  to  award  the  present  value  of 
his  net  income  during  his  life  expectancy,  was 
proper. 

[Ed.  Note.— For  other  cases,  see  Death|Cent 
Dig.  H  108,  109,  111-U5,  120;  Dec.  Dig.  i 
"96.*] 

3.  Death  (|  104*)— Actions  roB  Causing— 
Instbuctions. 

In  an  action  for  wrongful  death,  defend- 
■ant's  counsel  having  argued  that  there  should 
be  a  deduction  of  damages  because  of  plain- 
tifPs  contributory  negligence,  the  court  charged 
that  there  should  be  no  such  deduction,  that 
the  administratrix  was  entitled  to  recover  what- 
ever the  next  of  kin  lost  by  deceased's  death, 
regardless  of  whether  he  was  a  good  bojr,  a 
bad  boy,  a  negligent  boy,  or  hard  working, 
and  that  evidence  of  his  conduct,  character, 
«nd  habits  were  only  relevant  on  the  question 
of  his  earning  capacity.  Plaintiff  excepted  to 
the  charge  that  it  made  no  difference  whether 
the  boy  was  a  good  bov,  etc  Held,  that  the 
instruction  was  favorable  to  plaintiff,  and  not 
-erroneous. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  li  14^148;   Dec.  Dig.  i  104.*] 

4.  Death   (S  77*)— Actions  tob  Causino— 
Instbuctions. 

In  an  action  for  wrongful  death,  an  in- 
struction that,  in  determining  deceased's  life 
-expectancy,  mortuary  tables  introduced  in  evi- 
dence might  be  considered,  but  would  not  be 
binding  on  the  jury,  was  proper. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent. 
Dig.  i  96;   Dec  Dig.  i  77.*] 

5.  Death  (|  104*)— Aotion&— Instbuctions— 
Damages. 

In  an  action  for  wrongful  death,  an  in- 
struction on  the  measure  of  damages  that  the 
Jury  should  determine  how  long  deceased  would 
have  lived,  what  his  income  would  be  a  year, 
then  take  his  ztobb  income,  **what  he  was  mak- 
ing," deduct  nis  personal  expenses,  and  the 
bsdance  would  be  his  net  earnings,  did  not 
make  his  earnings  at  the  time  of  his  death  the 
basis  for  computing  his  prospective  income, 
«nd  was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  §i  142-148;   Dec  Dig.  i  104.*] 

-6.  Tbial  (I  194*)— lN8TBucnoN&— Invading 
Pbovince  of  Juby. 

Mathematical  computations  in  a  charge  on 
the  measure  of  damages  was  not  a  usurpation 
of  the  powers  of  the  jury,  where  the  court 
charged  that  his  figures  should  not  be  accepted 
as  they  might  be  incorrect,  but  were  used 
merely  as  an  example. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  $1  413,  439^441,  446-454,  450-406;  Dec 
Dig.  I  194.*] 

7.  Tbiajl  (f  236*)— Instbuctions- CtaDiBii.- 

ITY  OV  WITNESSES. 

In  an  action  by  an  administratrix  for 
wrongful  death,  an  instruction  that  her  inter- 
est should  be  considered  in  weighing  her  tes- 
timony was  proper. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 

Dig.  §!  531-533;   Dec  Dig.  I  236.*] 

« 

Appeal  flrom  Superior  Court,  Blchmond 
County;    Peebles,  Judge. 

Action  by  Mary  M.  Speight  against  the 
Seaboard  Air  lilne  Railway.  From  a  Judg- 
ment for  plaintiff  tor  insufficient  damages, 
«lie  appeals.    Modified  and  afiOrmed. 

This  Is  an  action  to  recover  damages  for 
the  negligent  killing  of  the  plaintiff's  Intes- 
tate.   The  Jury  returned  the  following  ver- 


dict:- 0)  Was  the  plaintiff's  intestate,  Ar- 
thur Speight,  injured  and  killed  by  the  neg- 
ligence of  the  defendant,  as  alleged  in  the 
complaint?  Answer:  Yes.  (3)  Did  the 
plaintiff's  Intestate,  by  his  own  negligence, 
contribute  to  his  own  injury  ai^d  death,  as 
alleged  in  the  defendant's  answer?  An- 
swer: Yes.  (3)  If  so,  notwithstanding  the 
contributory  negligence  of  the  plaintiff's  in- 
testate, could  the  defendant  by  the  exercise 
of  ordinary  care,  have  avoided  the  Injury  and 
death?  Answer:  Yes.  (4)  What  amount  of 
damages,  if  any,  is  the  plaintiff  entitled  to 
recover  of  the  defendant?  Answer:  $2,500. 
Judgment  was  entered  upon  the  verdict,  and 
the  plaintiff  appealed  upon  the  ground  of  er- 
rors on  the  trial  of  the  fourth  Issue. 

The  charge  of  his  honor  on  the  fourth  is- 
sue was  as  follows:  "Now,  if  you  answer 
the  first  issue  and  the  third  issue  'Yes,'  then 
you  will  come  to  the  fourth  issue,  'What 
amount  of  damages.  If  any,  is  plaintiff  en- 
titled to  recover  of  the  defendant?'  In  re- 
spect to  something  said  in  regard  to  deduct- 
ing some  damages  from  your  verdict  for  the 
reason  that  the  intestate  was  negligent  in 
getting  out  on  that  track,  that  is  not  the 
law  In  this  case,  and  you  must  not  consider 
his  negligence  at  aU.  (The  plaintiff  is  en- 
titled to  recover  whatever  the  next  of  kin 
lost  by.  the  death  of  the  intestate,  and  it 
does  not  make  any  difference  whether  the 
boy  was  a  good  boy,  a  bad  boy,  a  negligent 
boy,  or  hard  working.  This  evidence  is 
simply  to  give  you  an  idea  as  to  the  capacity 
of  the  man  to  earn  money.  If  a  bad  man 
could  earn  as  much  as  a  good  man,  his 
next  of  kin  would  lose  Just  as  much.  Those 
matters  are  Just  simply  put  before  you  in 
order  that  you  might  determine  whether  the 
deceased  might  be  constantly  employed  and 
be  an  industrious  employ^.)  The  rule  laid 
down  by  the  Supreme  Court  is  that  you  must 
ascertain  as  best  you  can  how  long  the  de- 
ceased would  have  lived  if  he  had  not  been 
killed.  In  order  to  do  that,  the  statute 
says  you  can  introduce  and  consider  the 
mortuary  tables,  because  those  tables  are 
calculated  by  Insurance  people  who  have 
studied  the  matter  thoroughly,  and  they  have 
calculated  with  a  view  to  try  to  find  how 
long  a  man  Is  expected  to  live  when  making 
calculation  tor  insurance,  and  the  Legisla- 
ture has  adopted  that;  and  the  mortuary 
tables  say  that  where  a  man  is  18  years  old 
he  is  expected  to  live  43^  years  longer, 
making  him  61  years  old,  1  believe.  Now 
that  is  not  an  ironclad  rule — ^not  one  you 
have  got  to  be  governed  by  absolutely.  (It 
is  to  aid  you  in  coming  to  a  conclusion  as 
to  how  long  the  deceased  would  have  lived. 
In  coming  to  that  conclusion,  it  is  your  du- 
ty to  take  into  consideration  his  habits  as 
to  health,  sobriety,  etc.)  You  are  not  bound 
to  find  that  he  would  have  lived  43  ^^  years 
longer,  or  that  he  would  not  have  lived  long- 
er than  that    You  may  find  that  he  would 
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have  lived  a  longer  or  a  shorter  time.  (Then, 
after  you  determine  how  long  he  would  have 
lived,  you  must  ascertain,  as  best  you  can 
from  all  the  evidence,  what  his  income  would 
be  a  year,  then  take  his  gross  income,  what 
lie  was  making,  and  then  deduct  what  his 
personal  expenses  would  likely  be,  and  take 
the  expenses  from  his  annual  gross  income, 
and  the  balance  would  be  the  net  earnings 
for  one  year.)  (Now  upon  that  subject  there 
are  two  witnesses,  one  for  the  plaintiff  say- 
ing it  would  cost  $35,  one  saying  it  would 
not  cost  him  anything.  Mrs.  Speight  said 
she  did  his  washing,  etc.,  but,  as  a  matter 
of  law,  that  is  not  the  rule,  as  no  one  can 
tell  how  long  she  would  continue  to  do  that 
You  are  not  to  be  governed  by  what  some- 
body else  gives  him.)"  His  honor  then  made 
a  calculation  and  said :  "Now  of  course  you 
are  not  bound  to  find  that  he  would  work 
365  days  in  the  year,  never  be  sick,  or  have 
doctor's  bills.  These  are  all  matters  for  you; 
the  court  cannot  help  you  about  that  (The 
evidence  is  he  was  getting  $36  per  month, 
and  I  am  taking  it  as  an  example  to  explain 
to  you  how  the  matter  is  done.  You  must 
not  take  what  I  took  here,  as  the  figures 
I  have  used  might  be  incorrect  I  divide  the 
difference  between  the  two  witnesses — one 
said  $35  per  month,  and  one  said  nothing — 
and  I  divide  it  and  put  it  down  at  $15  per. 
month  as  the  net  income  after  paying  ail  per- 
sonal expenses.)  As  I  said  before,  this  is 
just  taken  as  an  example  to  explain  to  you 
how  the  matter  is  done.  You  are  not  to 
conclude  that  I  have  expressed  any  opin- 
ion as  to  what  you  ought  to  find  As  I  said 
before,  you  are  not  bound  to  find  that  he 
would  live  43^  years;  you  may  find  that 
he  would  live  a  longer  or  a  shorter  time. 
Take  everything  into  consideration  and  find 
out  as  best  you  can  how  long  he  would  have 
lived  and  what  his  personal  expenses  would 
be  per  year.  (His  mother  said  he  did  out- 
side work  to  pay  for  his  washing  and  his 
board— cut  wood,  drew  water.  When  you  go 
to  consider  her  testimony,  it  is  your  duty 
to  consider  the  interest  which  she  has  in  the 
result  of  this  suit  According  to  the  law, 
prior  to  1868  in  civil  cases,  and  1881  in 
criminal  cases,  evidence  of  parties  interested 
in  the  suit  could  not  go  before  the  jury  at 
all;  the  law  assumed  that  they  were  so 
prone  to  be  biased  in  their  own  interest  that 
they  were  not  allowed  to  testify  at  all.  That 
law  was  very  properly  changed,  and  now  any- 
body interested  in  the  result  of  the  suit, 
whether  criminal  or  civil,  can  go  upon  the 
stand  and  testify.  But  it  is  your  duty  to 
carefully  consider  the  testimony  of  the  plain- 
tiff and  ascertain  as  best  you  can  what  infiu- 
ence  the  Interest  she  has  in  the  suit  would 
have  upon  the  truthfulness  of  her  testimony, 
and  take  into  consideration  all  the  testimo- 
ny.) If  you  find  that  she  told  the  truth,  then 
you  must  give  to  her  testimony  the  same 
faith  and  effect  that  you  would  to  the  tes- 
timony of  any  disinterested  witness.     (The 


first  young  man  who  said  his  expenses  would 
be  $35,  that  was  an  estimate  of  his;  the 
plaintiff  cannot  ask  you  to  say  he  told  o 
lie,  because,  as  the  plaintiff's  witness,  she 
could  not  impeach  him;  you  can  take  his 
testimony  for  what  it  is  worth.)"  The  plain- 
tiff excepted  to  the  portions  of  the  charge 
in  parenthesis. 

Douglass,  Lyon  &  Douglass,  of  Raleigh,  and 
Lorenzo  Medlin,  of  Hamlet,  for  appellant 
W.  B.  Neal,  of  Laurinburg,  and  Murray  Al- 
len, of  Raleigh,  for  appellee. 

ALLEN,  J.  [1]  If  we  were  permitted  to 
consider  the  portions  of  the  charge  excepted 
to  by  the  plaintiff  alone,  and  not  in  connec- 
tion with  other  parts  of  the  charge,  we 
might  conclude  there  was  prejudicial  error, 
but  we  cannot  do  so.  'The  charge  and  ev- 
ery part  thereof  is  given  to  the  jury  for 
their  instruction  and  guidance,  and  they 
must  consider  it  as  a  whole.  They  have  no 
right  to  select  such  parts  as  suit  themselves 
and  reject  the  remainder,  nor  can  counsel  be 
permitted  to  do  so  upon  an  appeal  to  this 
court  Such  a  course  would  be  grossly  un- 
fair to  the  trial  judge  and  would  make  the 
ultimate  determination  of  causes  depend 
more  upon  the  skillful  fencing  of  legal 
swordsmen  than  upon  the  merits.  It  is  en- 
tirely proper  for  the  court  to  explain  or 
even  correct  any  preceding  portion  of  its 
charge  if  In  its  opinion  it  is  necessary  to 
present  the  case  fairly  and  fully.  This  is  so 
well  settled  as  scarcely  to  require  the  cita- 
tion of  authority.  Cowles  v.  Hall,  90  N.  C. 
330,  333;  Lewis  v.  RaUroad,  95  N.  C.  179, 
188 ;  State  v.  Keen,  95  N.  <X  646,  648."  Ev- 
erett V.  Spencer,  122  N.  O.  1011,  80  S.  E. 
334.  "In  construing  an  instruction  given  by 
the  trial  judge,  the  entire  charge  will  be  ex- 
amined and  language  excepted  to  read  in 
connection  with  the  context"  Liles  v.  Lum- 
ber Ck>.,  142  N.  C.  39,  54  S.  E.  795.  The 
charge  must  be  taken  in  its  entirety  and  not 
in  "broken  doses."  Wilson  v.  Railroad,  142 
N.  G.  333,  55  S.  E.  257.  This  principle  has 
been  approved  in  Westbrook  v.  Wilson,  135 
N.  G.  403,  47  S.  E.  467,  State  v.  Malone,  154 
N.  C.  200,  69  S.  E.  786,  Brazille  v.  Barytes 
Co.,  157  N.  O.  460,  78  S.  E.  215,  and  in  nu- 
merous other  cases,  and,  when  applied  to 
the  charge  before  us,  we  find  no  reversible 
error. 

[2]  The  rule  stated  by  his  honor  for  the 
admeasurement  of  damages  in  the  event  of 
death  was  in  accordance  with  precedent  Pick- 
ett V.  Railroad,  117  N.  0.  616,  23  S.  E.  264, 

30  L.  R.  A.  257,  53  Am.  St  Rep.  611;  Mc- 
Lamb  V.  Railroad,  122  N.  G.  862,  29  S.  E. 
894;  Mendenhall  v.  RaUroad,  123  N.  C.  275. 

31  S.  E.  480;  Watson  v.  Railroad,  133  N. 
C.  188,  45  S.  E.  655;  Gerringer  v.  Railroad, 
146  N.  G.  32,  59  S.  E.  152.  The  charge  in 
the  Mendenhall  Case  has  been  specially  com- 
mended, and  in  the  Watson  Case  it  was  sug- 
gested that  it  would  not  be  improper  to  il- 
lustrate the  rule  by  calculations. 
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[8]  The  language  cilticiaed  in  tbe  first  ex- 
ception was  favorable  to  the  plaintiff.  One 
of  the  counsel  for  the  defendant  had  argued 
before  the  jury  that  some  damages  ought 
to  be  deducted  on  account  of  the  negligence 
of  the  intestate  in  going  on  the  trade,  and 
his  hpnor  undertook  to  correct  any  impres- 
sion made  against  the  plaintiff  by  the  ar- 
gument by  telling  them  that  they  could  not 
consider  the  negligence  of  the  plaintiff  under 
the  fourth  issue,  and  that  erldence  of  his 
conduct,  character,  and  habits  were  only  rel- 
evant on  the  question  of  his  earning  capacity. 

[4]  The  charge  as  to  the  effect  of  the  mort- 
uary tables  is  fully  sustained  by  authority. 
Russell  V.  Steamboat  Co.,  126  N.  O.  967,  36 
S.  E.  191 ;  Sledge  v.  Lumber  Ca,  140  N.  G. 
461,  63  S.  K  295. 

[S]  It  would  have  been  erroneous  to  in- 
struct the  Jury  that  the  gross  income  of  the 
deceased  was  to  be  ascertained  upon  the  ba- 
sis of  his  earnings  at  the  time  of  his  death, 
and  the  use  of  the  language,  "what  he  was 
making,"  the  subject  of  the  third  excep- 
tion, might  lead  to  the  conclusion  that  he  in- 
tended to  do  so,  but,  when  considered  in  con- 
nection with  the  context,  it  could  not  have 
misled  the  jury.  His  honor  had  inatructed 
the  jury  that  evidence  of  habits,  etc.,  had 
been  Introduced  in  order  that  the  jury  might 
determine  whether  the  deceased  would  be 
constantly  employed  and  industrious;  that 
the  mortuary  tables  and  evidence  of  habits, 
health,  and  sobriety  were  introduced  for  the 
purpobe  of  ascertaining  his  expectancy;  and 
immediately  preceding  the'  language  com- 
plained of  that  they  must  ascertain  from  all 
the  evidence  what  his  income  would  be. 
The  jury  were  not  instructed  not  to  consider 
the  evidence  of  Mrs.  Speight,  but  that  it  was 
not  controlling,  and  that  the  rule  was  not 
what  some  one  would  give  him,  stating  clear- 
ly that  the  net  income  was  to  be  ascertained 
by  deducting  the  personal  expenses  of  the 
deceased  from  his  gross  income  during  his 
expectancy,  and  that  the  plaintiff  was  en- 
titled to  recover  the  present  value  of  his  net 
income. 

[6]  The  plaintiff  does  not  challenge  the  cor- 
rectness of  his  honor's  calculations  nor  the 
mathematical  rule  adopted  by  him,  but  con- 
tends that  he  usurped  the  powers  of  the 
jury,  and  in  effect  expressed  an  opinion  on 
the  weight  of  the  evidence.  An  examination 
of  the  charge  sliows  that  the  jury  were  care- 
fully instructed  that  they  must  not  accept 
the  figures  named,  as  they  might  be  incor- 
rect, and  that  they  were  used  merely  as  an 
example. 

[7]  It  was  proper  to  explain  to  the  Jury 
that  the  interest  of  Mrs.  Speight  should  be 
considered,  and  we  find  no  expression  of 
opinion  in  the  last  clause  of  the  charge  ex- 
cepted to.  There  is  an  exception  to  evidence 
in  the  record,  but  his  honor  states  that  this 
exception  was  not  entered  at  the  trial.    There 


is  nothing  in  the  record  which  Justifies  or 
supports  that  part  of  the  judgment  provid- 
ing that,  "In  case  Willis  Speight  and  plain- 
tiff file  with  the  clerk  a  written  agreement 
as  to  a  reasonable  fee  for  plaintiff's  attor 
neys,  then  the  derk  will  pay  over  to  said  at- 
torneys said  fee.  If  said  Willis  Speight  and 
plaintiff  can  agree  upon  a  division  of  the 
balance,  then  the  said  clerk  is  authorized  to 
pay  it  out  to  them,"  and  it  is  ordered  that  it 
be  stricken  out 
Modified  and  afiirmed. 

061  N.  a  66) 

DAVIS  et  aL  v.  CITY  OF  SALISBURY. 

(Supreme  Court  of  North  Carolina.     Dec.  14, 

1912.) 

1.  Taxation  Q  196*)  —  Exemptions— Statu- 
TOBY  Provisions. 

Under  Const  art  6,  S  5,  providing  that 
the  General  Assembly  may  exempt  property 
held  for  educational,  acientific,  literary,  chari- 
table, and  religious  purposes,  the  Legislature 
may  exercise  this  power  to  the  full  extent,  in 
part,  or  decline  to  exempt  at  all,  and  may  ex- 
empt property  up  to  a  certain  value  and  tax  all 
above  that,  or  tax  property  held  for  one  of  the 
purposes  named  and  exempt  that  held  for  oth- 
ers. 

[Ed.   Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f  314;   Dec.  Dig.  {  196.*] 

2.  Taxation  (§  244*)  —  BxBifPTiONe— Statt- 
TOBT  Provisions. 

Under  Acts  1887,  c.  137,  Acts  1889,  c.  218, 
and  Acts  1891,  c.  326,  exempting  property  sec 
apart  and  exclusively  used  for  religious,  char- 
itable, or  educational  purposes,  only  such  prop- 
erty is  exempt  as  is  used  directly,  immediately, 
and  solely  for  such  purposes;  and  hence  prop- 
erty held  in  trust  by  a  church,  which  is  rented 
out  and  tbe  rents  applied  to  charitable,  reli- 
gious, and  benevolent  purposes,  is  not  exempt 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  Sf  40&-414 ;   Dec.  Dig.  i  244.*] 

3.  Taxation  (§  244*)  —  B2xemption»— Statu- 
tory Provisions. 

Under  General  Revenue  Act  (Pub.  Laws 
1911,  c.  46)  i  S,  providing  that  when,  In  any 
law  or  act  of  incorporation,  there  is  any  limi- 
tation or  exemption  of  taxation  it  is  repealed, 
and  all  proper^  of  such  corporations  shall  be 
liable  to  taxation,  except  property  belonging  to 
the  United  States  or  municipal  corporations, 
and  property  held  for  the  t>enefit  of  churches, 
religious  societies,  etc.,  but  that  no  property 
held  or  used  for  investment,  speculation,  or  rent 
shall  be  exempt,  unless  the  rent  is  used  exclu- 
sively for  charitable  or  benevolent  purposes, 
even  if  such  act  be  construed  as  granting  an 
exemption,  and  as  not  merely  relating  to  ex- 
emptions granted  by  some  other  statutory  pro- 
vision, the  rented  property  of  a  church,  the 
rents  of  which  are  applied  to  charitable,  benevo- 
lent, and  religious  purposes,  Is  not  exempt,  es- 
pecially in  view  of  Machinery  Act  (Pub.  Laws 
1911,  c.  50)  i  71.  making  a  distinction  with 
regard  to  exemptions  from  taxation  between 
property  used  for  religious  purposes  and  that 
used  for  charitable  and  benevolent  purposes. 

[Ed.   Note.-— For  other  cases,   see  Taxation, 
Cent  Dig.  iS  405-414 ;   Dec  Dig.  S  244.*] 

4.  Taxation    (§    204*)— Bxbicptions— Statu- 
tory Provisions. 

In  determining  what  property  is  exempt 
from  taxation,  the  General  Revenue  Act  (Pub. 
Laws  1911.  c  46)  and  the  Machinery  Act  (Pub. 
Laws  1911,  c  50)   i  71,  should  be  construed 
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Uitt ether  and  harmonlEed,  If  thlft  can  be  done  by 
fair  and  reasonable  interpretation. 

[Bd.  Kote.— For  other  caaee,  see  Taxation, 
Cent.  Dig.  ii  222,  825,  832-^34,  846;  Dec  Dig. 
I  204.*] 

5.  Tazateoit    (I   204*>—BxEMPnows— Statu- 
tory Provisions. 

Oeneral  Revenue  Act  (Pub.  Laws  1911,  c 
46)  {  6,  providing  that  any  limitation  or  ex- 
emption of  taxation  in  any  law  or  act  of  in- 
corporation is  thereby  rex>ealed,  and  all  proper- 
ty of  all  such  corporations  shall  be  lia>ble  to 
taxation,  except  proper^  of  the  United  States 
and  municipal  corporations  B^nd  property^  held 
for  the  benefit  of  churches,  religious  societies, 
etc,  is  not  intended  to  establish  or  provide  for 
any  specific  exemption,  but  merely  to  repeal 
former  exemptions  and  declare  generally  the 
polic:^  of  the  Le^slatnre  in  carrying  out  the 
permissive  featnres  of  the  Constitution. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  U.322.  825,  332-^34,  846;  Dec  Dig. 
§  204.*] 

6.  Taxation  (S  204*)  —  Bxemftions— Statu- 
tory Provisions. 

Since  General  Revenue  Act  (Pub.  Laws 
1911,  c.  46)  i  5,  relative  to  exemptions  from 
taxation,  declares  merely  the  general  policy  of 
the  Legislature,  while  Machinery  Act  (Pub. 
Laws  1911,  c  50),  expressly  establishes  and  de- 
fines  the  exemptions  allowed,  it  should  control, 
as  expressing  the  particular  intent  of  the  Legis- 
lature, in  case  of  a  conflict  with  the  (General 
Revenue  Act. 

[£d.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  J{  322,  825,  332-334,  346;  Dec 
Dig.  I  204.*J 

Appeal  from  Superior  Court,  Rowan  Coun- 
ty;  Cooke,  Judge. 

Action  by  O.  D.  Davis  and  others,  trustees, 
against  the  City  of  Salisbury,  heard  on  case 
agreed.  Judgment  for  defendant,  and  plain- 
tlttB  appeal.     Affirmed. 

The  action  was  to  determine  the  validity 
of  a  tax  assessed  by  defendant  against  cer- 
tain property  held  by  plaintiffs  as  trustees  of 
the  First  Presbyterian  Church  of  Salisbury, 
N.  C.  On  the  hearing  it  was  properly  made 
to  appear  that  plaintiffs,  as  trustees  of  First 
Presbyterian  Church  of  Salisbury,  held  cer- 
tain real  estate  in  the  city  of  Salisbury  un- 
der the  will  of  Maxwell  Chambers,  deceased ; 
said  will  devising,  for  the  use  and  benefit 
of  the  church,  "all  those  lots  or  parcels  of 
ground  I  own  adjoining  the  First  Presbyteri- 
an Church,  to  be  an  appendage  of  said 
church,"  etc.,  **and  so  improved  with  build- 
ings as  will  by  their  rent  provide  revenue 
for  the  church,"  etc.  The  facts  concerning 
the  property,  more  directly  relevant  to  the 
inquiry,  are  stated  in  the  case  agreed  as  fol- 
lows: 

"(6)  That  said  real  estate  is  held  by  plain- 
tiffs as  elders  and  trustees,  as  aforesaid,  for 
the  use  and  benefit  of  said  First  Presbyterian 
Church  of  Salisbury^  N.  C,  and  that  the  same 
is  rented  out,  and  the  entire  rents  faithfully 
used  and  applied  exclusively  for  charitable^ 
religious,  and  benevolent  purposes. 

"(7)  That  the  church  building  and  the  lot 
on  which  it  stands,  as  well  as  the  parsonage, 
with  garden  and  bam  or  pasture  lot,  are  not 


included  in  the  above-described  lands,  nor  in 
said  levy  of  taxes,  and  are  exempt  from 
taxation.** 

The  municipal  government,  under  the  pow- 
ers of  the  charter,  having  assessed  the  prop- 
erty other  than  that  described  in  section  7, 
the  tax  amounting  to  $166.7t$,  tlie  plaintilEs 
paid  the  same  under  protest  and  brought 
present  suit  to  recover  the  payment,  having 
otherwise  complied  with  requirements  of  Be- 
visal,  f  2855.  The  case  agreed  tersley  states 
the  question  presented  as  follows :  "The  ques- 
tion submitted  is  whether  said  real  estate^ 
so  held  in  trust  by  plaintiflb.  Is  subject  to 
taxation  by  defendant  and  liable  to  the  levy.'* 
The  court,  being  of  opinion  that  the  property 
was  subject  to  taxation,  entered  Judgment 
that  defendant  go  without  day,  and  plaintiflb 
excepted  and  appealed. 

Kluttz  &  Kluttz,  of  Salisbury,  for  appel- 
lants. Walter  H.  Woodson,  of  Salisbury,  for 
appellee. 

HOKE,  J.  In  the  well-oonsidered  case  of 
United  Brethren  v.  Commissioners,  115  N.  C 
489,  20  S.  B.  626,  It  was  held : 

[1]  "1.  Under  section  5  of  article  5  of 
the  Constitution,  the  Legislature  may  exer- 
cise to  the  full  extent,  or  in  part,  the  power 
to  exempt  from  taxation  property  held  for 
educational,  scientific,  literary,  charitable,  or 
religious  purposes,  or  may  decline  to  exempt 
at  all.  The  constitutional  provision  being  in 
the  disjunctive,  the  Legislature  can  exempt 
the  property  up  to  a  certain  value  and  tax 
all  above  it,  and  may  also  tax  property  held 
for  one  of  the  purposes  named  and  exempt 
that  held  for  others. 

[2]  "2.  Under  chapter  187,  Acts  of  1887, 
chapter  218,  Acts  of  1889,  and  chapter  326, 
Acts  of  1891,  exempting  from  taxation  prop- 
erty set  apart  and  exclusively  used  for  reli- 
gious, charitable,  or  educational  purposes, 
only  such  property  was  meant  as  was  used 
directly,  immediately,  and  solely  for  the  pur- 
poses named ;  and  hence  property  rented  out 
was  not  exempt,  though  the  rents  so  app^ted 
were." 

These  principles  are  In  accord  with  well* 
considered  cases  in  other  Jurisdictions,  con- 
struing statutes  of  similar  import,  and,  ap- 
plied to  the  facts  presented  here,  are  in  full 
support  of  his  honor's  ruling,  this  being  prop- 
erty devised  to  '^produce  revenue  for  the 
church,"  and  which  is  held  for  rent  by  the 
churcb  authorities  under  the  terms  of  the 
wHl;  and  this  though  the  ''entire  rents  are 
faithfully  used  and  applied  exclusively  to 
charitable,  religious,  and  benevolent  pur- 
poses.** 

[3]  Exemption  is  dflimed  in  this  Instance 
by  reason  of  section  5  of  the  General  Reve- 
nue Act  of  1911  (chapter  46,  Public  Laws  1911), 
in  terms  as  follows :  ''Whenever  in  any  law 
or  act  of  Incorporation,  granted  either  under 
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the  general  law  or  by  special  act,  tiiere  is 
any  limitation  or  exemption  of  taxation,  the 
same  Is  hereby  repealed,  and  all  the  property 
and  effects  of  all  such  corporations  shall  be 
liable  to  taxation,  except  property  belonging 
to  the  United  States  and  to  municipal  cor- 
porations and  property  held  for  the  benefit 
of  churches,  religious  societies,  charitable, 
educational,  literary  or  benevolent  institu- 
tions or  orders,  and  also  cemeteries:  Pro- 
vided, that  no  property  whatever  held  or 
used  for  Investment,  speculation  or  rent  shall 
be  exempt,  unless  said  rent  shall  be  used  ex- 
clusively for  charitable  or  benevolent  pur- 
poses or  to  pay  the  interest  upon  the  bonded 
indebtedness  of  said  religious,  charitable  or 
benevolent  institutions."  The  position  being : 
<1)  That  on  the  facts  stated  this  section  ex- 
empts the  rented  property  from  taxation; 
"the  entire  rents  being  faithfully  and  exclu- 
sively applied  to  charitable,  religious,  and 
benevolent  purposes."  (2)  The  Revenue  Act, 
being  the  statute  imposing  the  taxes,  is  su- 
perior to  the  Machinery  Act  of  1911,  c.  50, 
I  71,  which  is  more  restricted,  and  excludes 
the  property  from  the  benefits  of  the  exemp- 
tion. 

But,  in  our  opinion,  neither  the  fact  em- 
bodied in  the  first  position,  nor  the  deduction 
from  it  In  the  second,  can  be  successfully 
maintained.  Pretermitting  the  view  that  the 
revenue  act  in  question  professes  to  deal 
with  corporations  who  have  been  favored 
with  exemptions,  and  giving  the  statute  a 
more  general  application,  the  section  quoted, 
after  exempting  property  held  for  churches, 
religious,  charitable,  and  benevolent  societies, 
etc.,  contains  the  proviso  that  "no  property 
whatever  held  or  used  for  investment,  specu- 
lation or  rent  shall  be  exempt,  unless  the 
rent  shall  be  used  exclusively  for  charitable 
or  benevolent  purposes."  The  property  in 
question  here  was  devised  to  be  rented  for 
church  revenue,  and  the  rents,  no  doubt, 
chiefly  devoted  to  such  purpose.  The  case 
agreed  expressly  states  that  the  rents  have 
been  applied  faithfully  to  charitable  and  be- 
nevolent and  to  religious  purposes.  Even  if 
the  Revenue  Act  could  be  properly  construed 
as  establishing  an  exemption  from  taxation, 
the  plaintiffs*  property  does  not  oome  within 
its  terms.  The  rents  are  not  exclusively 
used  for  charitable  and  benevolent  purposes. 
To  show  that  this  position  Is  of  the  sub- 
stance, the  Machinery  Act  of  1911,  c.  50,  { 
71,  continues  the  distinction  between  these 
subjects  and  makes  separate  provision  for 
each.  Thus,  in  section  71,  subsec.  3,  the 
exemption  of  real  property  held  by  churches 
and  religious  bodies  is  exempt,  as  follows: 
"Buildings,  with  the  land  they  actually  oc- 
cupy, lawfully  owned  and  held  by  churches  or 
religious  bodies  and  wholly  and  exclusively 
used  for  religious  worship  or  for  the  resi- 
dence of  the  minister  of  any  such  church  or 
religious  body,  together  with  the  additional 
adjacent  land  reasonably  necessary  for  the 
7C  S.E.— 44 


convenient  use  of  any  such  building.  The 
occasional  leasing  such  buildings  for  schools, 
public  lectures  or  concerts  or  the  leasing  of 
such  parsonages  shall  not  render  them  liable 
to  taxation.'*  Subsection  5  provides  for  the 
exemptions  in  favor  of  Toung  Men's  Chris- 
tian Associations  and  other  religious  socle- 
ties.  Subsection  6  establishes  the  exemptions 
in  case  of  benevolent  and  charitable  associ- 
ations, as  follows :  "Buildings  with  the  land 
they  actually  occupy,  belonging  to  any  be- 
nevolent or  charitable  association  and  used 
exclusively  for  lodge  purposes  or  meeting 
rooms  by  such  associations,  together  with 
such  additional  adjacent  land  as  may  be  nec- 
essary for  the  convenient  use  of  the  buildings 
for, such  purposes;  and  also  the  proceeds 
and  profits  arising  from  rents,  leases,  etc.,  of 
rooms  in  said  building,  whether  occupied  for 
lodge  and  meeting  purposes  or  not,  when 
such  rents,  proceeds  and  profits  are  used  for 
charitable  and  benevolent  purposes."  From 
a  perusal  of  these  different  sections,  it  ap- 
pears that  neither  the  property  of  churches 
and  other  religious  bodies  held  for  rent,  nor 
the  rents  from  such  property,  are  exempt 
from  taxation;  whereas.  In  the  case  of  be- 
nevolent and  religious  societies,  both  the 
building  used  for  lodge  and  meeting  purposes 
and  the  '*proceeds  and  profits  arising  from 
rents,  leases,  etc.,  of  rooms  in  such  buildings" 
are  exempt,  when  such  rents,  etc.,  are  used 
for  charitable  and  benevolent  purposes. 

[4-6]  Again,  while  the  Revenue  Act,  if  it 
established  an  exemption  in  positive  terms, 
might,  in  case  of  confiict,  be  considered  as 
controlling,  the  Rievenue  and  Machinery  Acts 
are  to  be  construed  as  a  whole  and  made  to 
harmonize,  if  this  can  be  done  by  fair  and 
reasonable  interpretation.  In  the  present 
case  this  section  5  of  the  Revenue  Act  relied 
upon  by  plaintiffs  is  not,  in  our  opinion,  de- 
signed or  intended  to  establish  or  provide  for 
any  specific  exemption.  It  was  drawn  more 
especially  with  the  view  of  repealing  former 
exemptions,  and  as  a  general  declaration  of 
the  policy  of  the  Legislature  in  carrying  out 
the  permissive  features  of  our  Constitution 
(article  5,  f  5),  in  which  the  General  Assem- 
bly is  allowed,  if  it  see  proper,  to  exempt  this 
Icind  of  property  from  taxation,  and,  in  our 
view,  it  does  not  establish  any  exemption; 
whereas  the  Machinery  Act  (section  7)  is 
clearly  drawn  for  the  express  purpose  of 
establishing  and  defining  the  exemptions 
which  shall  be  allowed,  making  minute  reg- 
ulations as  to  the  different  subjects  and  spe- 
cific kinds  of  property  which  shall  be  exempt; 
and  if  there  were  conflict  in  these  two  stat- 
utes, as  plaintiffs  contend,  the  latter,  express- 
ing the  particular  intent  of  the  Legislature, 
should  prevail.  School  Commissioners  v. 
Board  of  Aldermen,  158  N.  a  191-198,  73 
S.  E.  905,  citing  1  Lewis,  Sutherland  (2d  Ed.) 
I  268;  Rodgers  v.  U.  S.,  185  U.  S.  83,  22 
Sup.  Ct.  682,  46  L.  Ed.  816,  and  other  au- 
thorities.    In   the   Rodgers   Case   Associate 
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Jnstice  Brewer  quotes  with  approval  from 
Orane  ▼.  Reeder,  22  Mich.  322,  as  follows: 
"When  there  are  two  acts  or  provisions,  one 
of  which  is  special  and  particular  and  cer- 
tainly includes  the  matter  in  question,  and 
the  other  general,  which,  if  standing  alone, 
would  include  the  same  matter,  and  thus 
conflict  with  the  special  act  or  provision, 
the  special  must  be  taken  as  intended  to 
constitute  an  exception  to  the  general  act  or 
provision,  esi)eclally  when  such  general  and 
special  acts  or  provisions  are  cotemporane- 
ous,  as  the  Legislature  is  not  to  be  presumed 
to  have  intended  a  conflict" 

On  careful  consideration  of  the  question 
presented,  we  are  of  opinion  that  the  plain- 
tiffs* property  referred  to  in  the  case  agreed 
is  not  exempt  from  taxation,  and  that  the 
Judgment  of  the  court  below,  based  upon  that 
proposition,  must  be  affirmed. 

Affirmed. 

(161  N.  C.  121) 

WAYNE  MERCANTILE  CO.  et  al.  v.  COM- 
MISSIONERS OP  MOUNT  OLIVE. 

(Supreme  Court  of  North  Carolina.     Dec.  14, 

1912.) 

Licenses  (f  7*) — Business  License— Grad- 
uation —  Annual  Sale*— Discei  mi  nation. 
An  ordinance,  imposing  a  business  license 
tax  on  merchants,  storekeepers,  or  dealers  in 
goods,  wares,  or  merchandise,  graduated  accord- 
ing to  sales  among  five  classes,  was  valid  and 
not  objectionable  for  nonuniformity  because  it 
was  not  based  on  percentages. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent.  Dig.  Si  7-15 ;  Dec  Dig.  i  7.*] 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty;   Ferguson,  Judge. 

Action  by  Wayne  Mercantile  Company  and 
others  against  C!ommissloners  of  Mount 
Olive.  Judgment  for  defendant,  and  plain- 
tiffs appeal.     Affirmed. 

W.  C.  Munroe,  of  Goldsboro,  for  appellants. 
M.  T.  Dickinson,  of  Goldsboro,  for  appellees. 

CLARK,  0.  J.  This  is  an  action  submitted 
without  controversy  to  determine  the  va- 
lidity of  the  following  ordinance  of  the  town 
of  Mt  Olive,  levying  a  graduated  license  tax 
according  to  the  amount  of  sales  of  mer- 
chants doing  business  in  the  town  of  Mt 
Olive,  as  follows;  "On  every  merchant,  store- 
keeper, or  dealer  in  goods,  wares  or  mer- 
chandise a  graduated  tax  as  follows:  On  an- 
nual sales,  of  $50,000  or  over  $75;  $20,000 
to  $50,000,  $50 ;  $12,000  to  $20,000,  $25 ;  $5»- 
000  to  $12,000,  $15 ;   $5,000  or  less,  $10. 

The  charter  of  the  town  of  Mt  Olive  (Pr. 
Laws  1905,  c.  201)  provides,  among  other 
things  (section  30),  as  follows:  "That  the 
commissioners  of  the  town  of  Mt  Olive  in 
addition  to  the  powers  of  taxation  already 
granted  in  the  charter  of  said  town  and  the 
amendments  thereto  shall  be  and  are  hereby 
empowered  to  levy  and  collect  annually  a 
privilege  or  license  tax  on  all  trades,  profes- 


sions, agencies,  business  operations,  exhibi- 
tions and  manufactories  in  said  town  of  Mt 
Olive."  That  section  was  repealed,  it  is  true, 
in  Pr.  Laws  1907,  c  295,  but  was  re-enacted 
in  Pr.  Laws  1911,  c.  2a  Section  48  of  the 
charter  (Pr.  Laws  1905,  c  201)  is  as  fol- 
lows: **The  town  of  Mt  Olive  is  hereby  vest- 
ed with  all  the  powers,  rights,  privileges  and 
immunities  enumerated  in  chapter  62  of  the 
Code  not  inconsistent  with  any  provision  of 
this  act" 

The  plaintiffs  concede,  and  it  is  established 
by  undisputed  authority,  that  a  flat  rate  of 
taxation  upon  an  occupation  would  be  legal ; 
but  it  is  contended  by  the  plaintiffs  that 
if  any  graduation  is  made,  it  must  be  made 
strictly  by  a  percentage  on  the  amount  of 
sales.  A  fiat  rate  is  manifestly  the  most 
inequitable,  though  it  is  undoubtedly  legal. 
Admitting  that  graduation  by  percentage  is  a 
Juster  method,  the  town  authorities  are  not 
compelled  to  adopt  it  when  they  decide  to 
avoid  the  most  inequitable. 

The  town  of  Mt  Olive  might  have  laid  a 
flat  tax  upon  all  merchants  requiring  all  to 
pay  the  same  amount  but  instead  of  this, 
it  selected,  not  the  better  method  of  a  tax 
graduated  according  to  the  percentage  of 
sales,  nor  the  best  method  of  a  graduated 
tax  requiring  a  higher  rate  per  cent  on  larg- 
er receipts  than  on  smaller  receipts,  but  the 
authorities  chose  the  system  of  dividing  the 
merchants  roughly  into  five  classes  according 
to  the  amount  of  their  annual  sales.  Cooley 
on  Taxation  (3d  Ed.)  261,  says:  "Even  with- 
in the  class  taxed,  however,  there  may  be 
rules  of  distinction,  and  these  are  perfectly 
admissible,  provided  they  are  general  rules 
and  are  observed.  If  a  state,  for  example, 
were  to  decide  to  levy  an  occupation  tax  up- 
on one  of  the  learned  professions,  it  might 
decide  to  lay  the  same  tax  upon  each  mem- 
ber, or  it  might  discriminate  so  that  the  tax 
should  be  proportioned  to  the  professional 
income.  Either  course  would  be  admissible 
provided  the  rules  are  made  general,  though 
the  latter  may  be  the  more  equitable.  But 
questions  of  mere  equity  in  taxation  are  for 
the  Legislature,  not  for  the  courts."  When 
the  power  of  taxation  is  vested  by  the  Leg- 
islature in  the  town  authorities  the  same 
rules  apply. 

In  this  case  there  are  five  classes  of  mer- 
chants. Those  coming  within  each  of  these 
five  classes  are  treated  alike  as  to  taxation 
upon  their  occupation,  which  is  all  the  law 
requires,  and  the  basis  of  the  division  into 
classes  is  purely  one  of  discretion  in  the 
taxing  authority.     This  point  has  been  too 

often  decided  by  this  court  to  be  an  open 
question. 

In  Gatlin  v.  Tarboro,  78  N.  a  122,  it  is 
said:  **The  Constitution,  wliile  it  requires 
all  property  to  be  taxed,  expressly  author- 
izes the  tax  on  trades,  etc.,  which  must  be 
a  tax  in  addition  to  the  tax  on  the  prop- 


*For  otner  caaw  see  same  topic  and  lection  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Seriea  4k  Rep'r  Indezei 


N.  0.)       WAYNE  MERCANTILE  CO,  y.  COMMISSIONERS  OF  MOUNT  OLIYB 


691 


erty  of  the  traders  which  is  common  to  all 
property  owners.  It  is  also  argued,  and  the 
point  is  much  insisted  on,  that  the  tax  was 
not  uniform  because  it  was  not  the  same 
sum  on  every  trader,  but  was  graduated  ac- 
cording to  the  sales  of  the  preceding  quar- 
ter. A  tax  on  trades,  etc.,  must  be  consid- 
ered uniform  when  it  is  equal  upon  all  per- 
sons belonging  to  the  prescribed  class  upon 
which  it  is  imposed.  Burroughs  on  Taxa- 
tion, S  77.  It  may  be  different  upon  a  dealer 
in  whisky  by  retail  from  that  on  a  whole- 
sale dealer;  or  on  a  dealer  in  whisky  from 
what  it  is  on  a  dealer  in  grain,  etc.  So  it 
does  not  cease  to  be  uniform,  because  it  is 
$1  on  all  traders  who  sell  to  the  amount 
of  $1,000,  they  being  in  one  class,  and  $4  on 
all  who  sell  to  the  amount  of  $4,000  in  the 
same  time,  who  form  a  different  class." 
This  case  has  been  repeatedly  cited  and  af- 
firmed. 

In  State  v.  Powell,  100  N.  C.  525,  6  S.  E. 
424,  it  is  held:  "A  tax  is  uniform  which  is 
the  same  on  all  persons  In  the  same  class  as 
on  innkeepers,  on  railroads,  etc, ;  but  it  is 
In  the  discretion  of  the  taxing  power  to  grad- 
uate the  tax  according  to  the  extent  of  the 
business  taxed,  or  to  impose  a  single  tax 
on  the  occupation." 

In  State  v.  Stephenson,  109  N.  C.  733,  14 
S.  E.  386,  26  Am.  St  Rep.  595,  it  was  held: 
"It  was  in  the  discretion  of  the  Legislature 
to  impose  either  a  specific  tax  or  one  grad- 
uated by  the  extent  of  the  business  done. 
State  V.  Powell,  100  N.  C.  525  [6  S.  E.  424]. 
Such  tax  is  uniform  when  it  is  equal  upon 
all  persons  in  the  same  class.  Gatlin  v.  Tar- 
boro,  78  N.  C.  119;  State  v.  Powell,  supra. 
Graduating  a  merchant's  license  tax  by  the 
amount  of  his  purchases  of  a  certain  class 
of  goods,  and  not  by  the  amount  of  his  total 
purchases,  is  not  imposing  unequal  taxes  on 
the  goods.  It  is  merely  a  mode  of  graduat- 
ing, according  to  the  wisdom  and  discretion 
of  the  Legislature,  the  amount  of  the  license 
tax  for  carrying  on  any  specific  occupation." 

In  Rosenbaum  v.  New  Bern,  118  N.  C.  87, 
24  S.  E.  1,  32  L.  R.  A.  123,  the  merchants 
were  classified  into  five  classes,  and  tax- 
es were  laid:  On  merchants  whose  receipts 
were  $10,000  and  upwards  per  annum.  $2  per 
month;  on  merchants  whose  receipts  were 
from  $5,000  to  $10,000,  $1.25  per  month ;  on 
merchants  whose  receipts  per  annum  were 
$1,000  to  $5,000,  $1  per  month  ;  on  merchants 
whose  receipts  were  less  than  $1,000,  50 
cents  per  month.  This  tax  was  objected  to 
on  the  ground  that  it  was  not  uniform,  but 
it  was  sustained. 

In  Cobb  V.  Commissioner,  122  N.  C.  311,  30 
S.  E.  338,  the  ordinance  in  question  exempt- 
ed hotels  whose  gross  receipts  were  under 
$1,000,  levied  a  tax  of  $10  when  the  gross 
receipts  were  between  $1,000  and  $2,000,  and 
on  hotels  whose  gross  receipts  were  over 
$2,000  a  tax  of  %  of  1  per  cent.  It  was 
held  that  such  classification  was  valid,  the 


tax  being  uniform  on  all  subjects  In  the 
same  class. 

In  State  v.  Carter,  129  N.  C.  561,  40  S.  E. 
11,  the  court  sustained,  citing  the  above  au- 
thorities, a  license  tax  on  the  business  of 
buying  and  selling  fresh  meat,  graduated 
according  to  the  population,  L  e.:  "In  cities 
or  towns  of  12,000  inhabitants  or  over  $7.50 ; 
in  cities  and  towns  of  from  8,000  to  12,000 
inhabitants  $5;  in  cities  and  towns  under 
8,000  inhabitants  $3. 

In  Lacy  v.  Packing  Co.,  134  N.  C.  572,  47 
S.  E.  53,  the  above  authorities  and  others 
were  cited,  the  courts  thus  summing  up  the 
law:  "It  is  settled  that  a  license  tax  is  uni- 
form  when  it  is  equal  upon  all  persons  be- 
longing to  the  described  class  upon  which  it 
is  imposed"  It  is  pointed  out  that  the  con- 
stitutional provision  requiring  uniformity  ap- 
plies only  to  property,  but  as  to  license  taxes 
it  quotes  with  approval  the  following  from 
State  V.  Stephenson,  109  N.  C.  734,  14  S. 
E.  387,  26  Am.  St  Rep.  595:  "It  is  within 
the  legislative  power  to  define  the  different 
classes  and  to  fix  a  license  tax  required  of 
each  class.  All  he  can  demand  is  that  hcf 
shall  not  be  taxed  at  a  different  rate  from 
others  in  the  same  occupation,  as  classified 
by  legislative  enactment  This  is  stated  as 
a  universal  rule.  1  Cooley  on  Taxation  (3d 
Ed.)  260."  When  the  license  tax  is  pre- 
scribed by  the  municipal  authorities  under 
authority  conferred  by  the  Legislature,  the 
same  rule  applies.  The  above  cases  are 
cited  and  approved.  Road  Trustees  v.  Brown 
&  Co.,  159  N.  C.  182,  75  S.  E.  40. 

In  State  v.  Williams,  158  N.  C.  613,  73  S. 
B.  1001,  Walker,  J.,  says:  "In  laying  the 
tax  the  different  subjects  may  be  reasonably, 
though  not  arbitrarily,  classified,  and  a  dif- 
ferent rule  of  taxation  prescribed  for  each 
class,  provided  the  rule  is  uniform  in  its 
application  to  the  class  for  which  it  was 
made.  Railroad  Tax  Cases,  92  U.  S.  575  [23 
L.  Ed.  663] ;  Worth  v.  Railroad,  89  N.  C.  291 
[45,  Am.  Rep.  679]." 

Connor  &  Cheshire  on  the  Constitution, 
271,  say:  "It  is  unquestionably  in  the  dis- 
cretion of  the  taxing  power  to  graduate  the 
tax  according  to  the  extent  of  the  business 
so  taxed,  or  to  impose  a  single  tax  upon  an 
occupation  without  regard  to  its  extent" 

In  Winston  v.  Taylor,  99  N.  C.  210,  6  S. 
E.  114,  under  a  provision  of  the  charter  of 
Winston  in  exactly  the  same  language  as  sec- 
tion 30  in  the  charter  of  Mt  Olive,  it  was 
held  that  an  ordinance  of  the  town  imposing 
a  graduated  tax  on  dealers  in  leaf  toba^o 
was  valid.  In  State  v.  Worth,  116  N.  C.  1007, 
21  S.  E.  204,  it  was  held  that  a  charter  con- 
ferring the  power  to  levy  a  license  tax  on 
"trade"  must  be  interpreted  not  only  as  em- 
bracing the  occupation  of  mechanics  or  mer- 
chants, but  all  who  are  engaged  in  any  em- 
ployment or  business,  for  gain  or  profit 

It  is  true  that  the  town  authorities  in  this 
case  in  graduating  the  tax  have  resorted 
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to  an  nniiBual  graduation.  Tliat  which  com- 
mends itself  to  modem  thought  is  a  gradu- 
ation by  which  a  higher  tax  is  laid  pro  rata 
on  larger  receipts  than  on  smaller  ones.  For 
instance,  in  England  the  taxation  upon  in- 
comes and  inheritances  ranges  from  1  to 
15  per  cent  according  to  the  increase  in  the 
size  of  the  estate  or  income.  In  France 
such  taxes  range  from  1  to  23^  per  cent  ac- 
cording to  the  increase  in  the  size  of  the 
estate  or  income;  those  receiving  larger 
sums  being  deemed  able  to  bear  equitably 
the  increased  per  cent  in  the  rate  of  taxa- 
tion with  the  increase  in  the  size  of  the 
estate.  The  same  is  the  rule  in  some  of  the 
states  of  this  country  and  in  other  countries. 
While  the  defendant  commissioners  have  re- 
versed this  rule  and  to  some  extent  have 
laid  a  somewhat  larger  tax  proportionately 
on  the  smaller  receipts,  we  are  not  pre- 
pared to  say  that  this  is  not  within  the 
scope  of  the  taxing  authorities.  It  is  a  mat- 
ter to  be  corrected  by  their  constituents  ei- 
ther by  proper  complaint  or  by  electing  new 
officers.  It  is  not  within  the  supervisory 
-power  of  this  court  Brodnax  v.  Groom,  64 
N.  C.  250. 

The  judgment  affirming  the  validity  of  the 
ordinance  is  affirmed. 


(161  N.  C.  78) 

STYBON  y.   ATLANTIC  &  N.   0.  RY.  CO. 

et  aL 

(Supreme  Court  of  North  Carolina.     Dec  14, 

1912.) 

L  Release   (§  68*) — Validity— Fraud— Evi- 
dence. 

In  an  action  for  damages  for  personal  in- 
juries, evidence  held  sufficient  to  go  to  the  jury 
as  to  whether  a  release  signed  by  the  plaintiff 
was  legally  obtained. 

[Ed.  Note. — For  other  cases,  see  Release, 
Cent.  Dig.  §1  109-114 ;   Dec.  Dig.  fi  68.*1 

2.  Bbidges  (J  46*)— IwJTTBY  TO  Pedestrian — 
Neolioencb— Evidence. 

In  an  action  against  a  town  for  personal 
injuries  from  being  thrown  from  a  defective 
bridge,  evidence  held  sufficient  to  take  the  ques- 
tion of  defendant's  negligence  to  the  jury. 

(Ed.  Note.— For  other  cases,  see  Bridges, 
Cent  Dig.  §{  10^122 ;   Dec  Dig.  §  46.*] 

Appeal  from  Superior  Court,  Carteret 
County;   Foushee,  Judge. 

Action  by  Rose  Styron  against  the  At- 
lantic ft  North  Carolina  Railway  Company 
and  the  Town  of  Morehead  City.  From  a 
judgment  for  plaintiff  against  the  Town  of 
Morehead  City,  the  town  appeals;  and  from 
an  order  granting  a  nonsuit  as  to  the  rail- 
road company  plaintiff  appeals.    Affirmed. 

The  following  issues  were  submitted  to  the 
jury: 

"(1)  Was  the  release  set  out  in  this  answer 
of  the  defendant  town  secured  by  undue  in- 
fluence and  fraud,  as  alleged?    Answer:  Yes. 

"(2)  Was  the  plaintiff  injured  by  the  negli- 
gence of  the  defendant  town,  as  alleged?  An- 
swer :    Yes. 


"(3)  Was  plaintiff  guUty  of  contributory 
negligence,  as  alleged?    Answer:  No. 

"(4)  What  damages,  if  any,  has  the  plain- 
tiff sustained  by  reason  of  the  alleged  n^ll- 
gence?    Answer:  $325.00." 

From  the  judgment  rendered,  both  the 
plaintiff  and  the  defendant  Morehead  Qty 
appealed. 

Abemethy  ft  Davis,  of  Beaufort,  for  ap: 
pellant  Styron.  E.  H.  Gorham,  of  Morehead 
City,  and  Chas.  R.  Thomas,  of  New  Bern,  for 
appellant  Morehead  City.  J.  F.  Duncan,  of 
Beaufort,  and  L.  J.  Moore,  of  New  Bern,  for 
appellee  Atlantic  ft  N.  C.  R.  Co. 

BROWN,  J.  The  plaintiff  excepted  and 
appealed  because  his  honor  sustained  the  mo- 
tion to  nonsuit  as  to  the  defendant  railroad 
company.  This  appeal  has  been  heretofore 
disposed  of  early  in  the  present  term,  and 
the  judgment  of  the  superior  court  affirmed. 
The  defendant  Morehead  City  appeals,  and 
the  substance  of  its  contentions  is  that  in 
no  view  of  the  evidence  is  it  liable  to  the 
plaintiff. 

[1]  The  defendant's  officers  evidently 
thought  the  town  was  liable,  for  shortly  after 
plaintiff  was  injured  they  procured  her  to 
execute  a  release  In  these  words:  "In  con- 
sideration of  $25.00,  I  hereby  release  the 
town  of  Morehead  City  from  all  liability," 
etc.  The  plaintiff  testified  that  she  is  ig- 
norant, and  cannot  read  and  write;  that  the 
release  was  not  read  over  to  her;  that  the 
officials  told  her  she  had  no  claim  against 
the  town;  that  she  made  her  mark;  that 
$16  of  the  $25  was  paid  the  doctor,  and  she 
received  only  $6  in  cash;  and  tliat  the  $2 
went  to  pay  some  money  that  had  been  loan- 
ed her.  The  defendant  town  offered  evidence 
in  contradiction.  The  assignments  of  error 
raise  no  questions  of  evidence,  and  we  think 
the  matter  was  properly  left  to  the  jury  by 
the  court  Upon  the  question  of  the  liability 
of  the  defendant  town  for  negligence,  we 
think  the  motion  to  nonsuit  was  properly 
denied. 

[2]  The  plaintiff  offered  evidence  tending 
to  prove  that  she  was  injured  crossing  a  ditch 
on  a  public  street  of  defendant.  This  ditch 
was  opened  many  years  ago  by  the  railroad 
company  from  its  right  of  way  to  the  Sound 
by  permission  of  defendant  The  evidence 
further  shows  that  a  street  crossed  this  ditch 
and  that  defendant  town  maintained  a  bridge 
across  it ;  that  the  street  and  bridge  have  been 
in  general  use  20  years;  that  the  street  was 
opened  up  by  the  town  and  is  called  Evans 
street,  and  has  been  worked  by  the  town  for 
21  or  22  years.  There  is  testimony  tending 
to  prove  that  the  town  kept  up  this  bridge, 
and  that  at  time  plaintiff  was  injured  it  con- 
sisted of  "nothing  more  than  a  little  bridge, 
an  8-foot  plank";  that  there  was  no  railing 
to  it  and  no  lights  nearer  than  100  yards; 
and  that  the  bridge  was  used  generally  by 
people  to  walk  across  for  more  than  10  years 
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Plaintiff  testifies  she  attempted  to  cross  this 
bridge  after  sundown  in  October,  1909,  when 
the  plank  threw  her  into  the  ditch  and  crip- 
pled her;  that  there  was  no  railing  nor  lights, 
and  nothing  to  keep  her  from  falling  into  the 
ditch. 

In  our  opinion  the  evidence  of  negligence 
was  amply  sufficient  to  justify  his  honor  in 
submitting  the  issue  to  the  jury.  Bunch  y. 
Edenton,  90  N.  G.  431;  Russell  y.  Monroe, 
116  N.  C.  720,  21  S.  E.  550,  47  Am.  St  Rep. 
823 ;  Fitzgerald  y.  CJoncord,  140  N.  O.  112,  52 
S.  E.  309. 

The  defendant  Morehead  City  will  pay  all 
the  costs. 

No  error. 

(161  N.  c.  as) 

BOARD  OF  EDUCATION  OF  GRAHAM 
COUNTY  V.  ORR  et  aL 

(Supreme  Court  of  North  Carolina.     Dec.  14. 

1912.) 

1.  SuPULATiowrs  (I  6*) — Reduction  to  Wbit- 
IN  0 — Necessity. 

The  Supreme  Court  will  not  consider  a 
claimed  oral  stipulation,  waiving  a  prior  stipu- 
lation as  to  the  time  for  serving  a  counter  case 
on  appeal,  where  the  existence  of  such  agree- 
ment is  disputed. 

[Ed.  Note. — For  other  cases,  see  Stipulations. 
Cent  Dig.  |§  5-13 ;  Dec  Dig.  §  «.♦] 

2.  Afpeal  and  Ebbor  (S  564*)  —  CotJNTsa 
Case— Time  fob  Sebvicb. 

Under  an  agreement  on  appeal  "that  appel- 
lant*8  case  should  be .  served  in  30  days  and 
appellee's  in  30  days  thereafter/'  appellee's 
counter  case  was  not  filed  in  time,  where  the 
trial  court  adjourned  June  27th,  appellant's 
case  was  served  July  27th,  and  the  counter  case 
was  served  August  27th. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dip.  {§  2501-2506,  2555,  2559; 
Dec.  Dig.  {  564.n 

Appeal  from  Superior  Court,  Graham  Coun- 
ty; Webb,  Judge. 

Action  by  the  Board  of  Education  of 
Graham  County  against  B.  M.  Orr  and  oth- 
ers. From  the  judgment  plaintiff  appeals, 
and  defendants  moved  for  a  certiorari  to 
send  up  appellees'  case.  Motion  denied. 
Judgment  affirmed. 

Morphew  dc  Phillips,  of  Robbinsville,  for 
appellant.  A.  D.  Raby,  of  Robbinsville,  for 
appellees. 

PER  CURIAM.  This  case  came  up  on  the 
appellant*s  appeal;  the  appellee's  counter 
case  not  having  been  served  in  time. 

ri]  The  defendant  moved  for  a  certiorari 
to  send  up  the  appellee's  case  as  the  case  on 
appeal,  because  the  appellant  had  not  sent 
the  pa]>ers  to  tlio  judge  to  be  settled  on  ap- 
peal. The  appellee's  counsel  filed  an  affi- 
daWt  that  there  was  an  oral  agreement  be- 
tween himself  and  the  counsel  for  the  appel- 
lant to  waive  the  stipulation  as  to  the  time 
of  serving  the  counter  case.  The  appellant's 
counsel  filed  counter  affldavlts  denying  such 
agreement    According  to  the  settled  practice 


of  this  court  we  cannot  decide,  when  the 
recollection  of  coimsel  in  such  matters  dif- 
fers. Such  agreements  should  always  be  in 
writing,  to  prevent  such  controversies  as 
this.  When  this  is  not  done,  the  court  will 
decline  to  consider  the  alleged  agreement  at 
all.  In  Graham  v.  Eldwards,  114  N.  C.  230, 
19  S.  E.  150,  the  court  said:  **We  again 
repeat,  as  was  lately  said  in  Sondley  v. 
Asheville,  112  N.  C.  694  [17  S.  B.  534]:  *It 
is  to  be  hoped  that  hereafter  counsel  will 
in  every  instance  put  their  agreements  in 
writing,  or  have  tliem  entered  of  record, 
when  for  any  reason  they  may  think  best 
to  depart  from  the  plain  provisions  of  the 
statute.  If  they  do  not  care  to  do  this,  the 
courts  will  not  pass  upon  controversies  as 
to  the  terms  or  existence  of  such  agree- 
ments.' Our  brethren  of  the  bar  owe  it  to 
themselves  and  to  the  courts  to  avoid  bring- 
ing such  controversies  hereafter  before  the 
courts.  Their  experience  as  lawyers  must 
impress  upon  them  the  treachery  of  memory 
among  the  very  best  of  men.  If  not  disposed 
to  guard  against  differences  of  recollection 
by  the  easy  mode  of  reducing  agreements  to 
writing,  or  having  them  entered  on  the  min- 
utes, the  courts  have  no  process  to  gauge 
the  accuracy  of  their  respective  recollec- 
tions." This  case  has  often  been  cited  since. 
See  citations  to  this  case  in  the  Anno.  Ed. 
of  114  N.  O. 

[2]  The  defendant  further  contends  that 
his  counter  case  was  served  in  time  under 
the  agreement  of  record.  This  agreement 
was  that  the  "appellant's  case  should  be 
served  in  30  days,  and  the  appellee's  in  30 
days  thereafter."  Court  adjourned  on  June 
27th.  The  appellant's  case  on  appeal  was 
served  on  July  27th.  The  appellee's  counter 
case  was  served  on  August  27th,  which, 
there  being  31  days  in  July,  was  the  31st 
day  thereafter,  and  too  late.  The  appellee 
contends  that  under  Rev.  {  887,  as  to  the 
computation  of  time,  ''excluding  the  first 
day  and  including  the  last,"  the  day  (July 
27th)  on  which  the  appellant's  case  was 
served  should  not  be  counted,  and  that  the 
next  day  (July  2Sth)  should  be  considered 
the  first  day,  and  also  excluded,  and  there- 
fore service  of  the  counter  case  on  August 
27th  was  in  time.  This  is  ingenious,  but 
not  sound.  The  first  day  on  which  the  coun- 
ter case  could  have  been  served  was  July 
27th,  the  day  on  which  the  appellant's  case 
was  served  on  the  appellee.  While  it  was 
not  probable  tliat  the  appellee  would  serve 
his  counter  case  on  that  day,  still,  had  be 
done  so,  it  would  have  been  legal.  The  rea- 
son the  first  day  is  excluded  is  because  It  is 
usually  only  part  of  a  day. 

To  give  the  appellee  the  addition  of  anoth- 
er day,  by  excluding  in  addition  July  28th. 
also  would  reverse  all  our  holdings  in  nu- 
merous cases.    For  instance,  when  court  ad- 
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joumed  on  June  27th»  if  no  notice  of  appeal 
was  then  given,  the  lippellant  could  have 
given  it  "in  10  days  thereafter.*'  In  making 
the  computation,  June  27th,  the  day  of  ad- 
journment, would  be  excluded,  and  notice 
must  have  been  given  at  the  latest  some 
time  on  July  7th.  He  would  not  have  been 
allowed  to  consider  June  28th  as  the  first 
day,  and  exclude  that  also,  so  as  to  make 
service  on  July  8th  sufficient  The  service 
of  process  must  be  made  10  days  before  the 
return  day,  which  is  on  Monday  of  court. 
Hence  service  on  Friday  is  sufficient,  because, 
excluding  that  day  and  including  Monday, 
there  are  10  days.  Upon  the  rule  contended 
for  by  the  appellee  of  excluding  the  first  day 
of  the  10  days,  service  would  have  to  be 
made  on  Thursday. 

In  numerous  cases,  where  by  agreement 
there  was  *'30  days  to  serve  case  of  appel- 
lant and  30  days  thereafter  to  serve  counter 
case,"  the  same  computation  that  we  hold 
in  this  case  has  always  been  observed. 
Mitchell  V.  Haggard,  105  N.  O.  173,  10  S.  E. 
856;  Hardee  v.  Timberlake,  159  N.  C.  552,  75 
S.  EX  709.  The  first  day  on  which  the  act 
could  have  been  done,  which  here  was  on 
July  27th,  is  excluded,  and  30  full  days, 
counting  July  28th  as  one  of  them,  expired 
August  26th.  There  must  always  be  some 
time  spedfled,  either  by  statute  or  by  agree- 
ment, and  the  failure  to  observe  the  time  is 
fatal,  whether  it  is  by  one  day  or  more.  If 
the  specified  time  is  to  be  exceeded,  there  is 
no  rule  to  measure  such  time  that  can  be  al- 
lowed in  excess.  There  is  an  exception 
when  there  is  fraud  or  misrepresentation, 
which  is  not  alleged  here,  or  a  waiver,  which 
cannot  be  shown,  if  denied,  unless  the  waiver 
is  in  writing. 

The  case  must  therefore  be  heard  upon 
the  appellant's  case  on  appeal,  which  is 
sent  up  in  the  record. 

Motion  denied. 

On  Plaintiff's  AppeaL 

These  issues  were  submitted : 

"(1)  Was  grant  No.  10,992,  issued  to  J.  D. 
Crisp,  paid  for  by  the  school  authorities  with 
school  funds,  with  the  agreement  between 
Crisp  and  them  that  it  should  be  school 
property?    Answer:   No. 

*'(2)  Is  the  plaintiff  the  owner  of  the  lands 
embraced  in  grant  No.  10,992  to  J.  D.  Crisp, 
or  any  part  thereof?    Answer:   No. 

"(3)  Is  the  plaintiff  the  owner  of  the  acre 
of  land  at  the  Rock  Spring  schoolhouse,  and 
is  the  white  oak  tree  and  the  maple  tree 
comer  of  the  acre?    Answer:   No." 

PE3R  CURIAM.  We  have  examined  the 
several  assignments  of  error  and  the  record 
in  this  case,  and  we  find  no  error  which  in 
our  opinion  will  justify  us  in  granting  an- 
other trial. 

No  error. 


(161  N.  C.  275) 
STATE  et  aL  r.  CURRIEl 

(Supreme  Court  of  North  Garolina.     Dec  14, 

1912.) 

1.  Bastards  (§  19*)— Natubk  of  Pboceedtno 
—Civil  Action — "Bastardy  Proceeding." 

A  bastary  proceeding  is  a  civil  action  for 
the  enforcement  of  a  police  regulation,  so  far 
as  it  ia  necessary  for  the  purpose  of  securing 
an  allowance  to  the  woman,  and  to  relieve  the 
county  from  the  burden  of  supporting  the  child. 

[EM.  Note. — For  other  cases,  see  Bastards, 
Cent  Dig.  f §  35,  35^  ;   Dec.  Dig.  |  19.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  718-719.] 

2.  Bastards  (§  49*)— Denial  Under  Oath- 
Proceedings. 

The  denial  under  oath  required  by  Revisal 
1905,  I  254,  providing  that,  if  a  defendant  in 
bastardy  in  the  justice's  court  fails  to  deny  the 
accusation  uuder  oath,  he  shall  stand  charged 
with  the  maintenance  of  the  child,  need  not  be 
in  writing. 

[Ed.  Note.— For  other  cases,  see  Bustards, 
Cent  Dig.  {§  138-141 ;  Dec  EHg.  fi  49.*] 

3.  Bastards    (|    92*)— Jttsticss'    Returns— 
Form—Oath. 

Where  a  bastary  proceeding  was  heard  in 
justice  court,  either  on  a  proper  denial  under 
oath  as  required  by  Revisal  1905,  §  254,  or  as 
if  one  had  been  made,  without  objection  from 
the  state  or  tne  jprosecutrix,  and  the  defendant 
was  discharged,  it  was  error  to  convict  him  on 
appeal  to  the  Supreme  Court  alone  on  the  af- 
fidavit of  the  prosecutrix  simply  because  the 
return  did  not  show  that  he  had  made  a  denial 
under  oath;  matters  of  form  being  immaterial 
on  appeal  from  justice  courts  by  Revisal  1905, 
§1  1467,  1494. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  §S  228-239 ;    Dec  Dig.  S  92.*] 

4.  Justices  of  the  Peace  (|  164*) — ^Appkals 
FROM  Justice  Courts— Returns. 

Where  a  return  from  a  justice  court  was 
incomplete,  but  enough  appeared  therefrom  to 
inform  the  court  of  the  course  of  the  proceed- 
ings before  the  justice  and  to  enable  it  to  pro- 
ceed to  trial,  a  motion  to  dismiss  is  improper; 
a  motion  to  require  a  better  return  being  the 
correct  course. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {fi  607-63G;  Dec  Dig. 
I  164.*] 

Appeal  from  Superior  Court,  Richmond 
County;     Peebles,  Judge. 

Proceeding  in  bastardy  by  the  State  and 
Fannie  Terry  against  Bud  Currie.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Reversed. 

This  is  a  proceeding  against  defendant 
for  bastardy.  The  prosecutrix,  Fannie  Ter- 
ry, made  an  affidavit  before  the  justice  of 
the  peace,  charging  the  defendant  with  the 
paternity  of  her  child.  There  was  a  jury 
trial  before  the  justice  on  July  12,  1912,  and 
a  verdict  of  acquittal  rendered.  Judgment 
was  entered  upon  the  verdict,  discharging 
the  defendant  and  taxing  the  prosecutrix 
with  the  costs,  from  which  she  appealed  to 
the  superior  court  The  following  are  the 
entries  on  the  docket  of  the  latter  court: 
''Number  92.  State  v.  Bud  Currie.  Bastai^ 
dy.  Appeal  by  plaintiff  from  jury  verdict 
Docketed  to  September  term,  1912.     T'rans- 
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ferred  to  civil-Issue  docket  Set  for  trial 
second  case  at  next  clvU  term.  Number  240. 
Fannie  Terry  v.  Bud  Currle.  Transferred 
from  state  docket  and  docketed  to  Septem- 
ber term,  1912."  Defendant  moved  at  Sep- 
tember term  to  dismiss  the  appeal,  and  tbe 
Judge  found  as  facts  upon  tbe  motion  that 
the  judgment  of  the  Justice  was  rendered  on 
July  15,  1912,  and  that  the  next  regular  terra 
of  the  superior  court — a  criminal  term — was 
held  on  September  2,  1912.  The  Justice  did 
not  make  any  other  return  other  than  what 
appears  on  the  docket  In  No.  92  at  the  crim- 
inal term,  and  in  No.  240  at  the  civil  term. 
No  recordari  was  asked  for  by  either  party. 
Prior  to  the  September  criminal  term,  the 
Justice  delivered  to  the  clerk  of  the  superior 
court  the  warrant  of  arrest,  containing  the 
affidavit  of  the  prosecutrix,  and  other  in- 
dorsements thereon.  Including  the  statement 
that  the  prosecutrix  had  appealed  to  the  su- 
perior court,  and  the  clerk  docketed  the  case 
and  made  the  entries  as  appears.  The  ap- 
peal from  the  Justice's  decision  was  taken 
in  open  court  at  the  trial.  The  Judge  or- 
dered the  action  to  be  transferred  to  the  civ- 
il-issue docket,  and  set  it  for  trial  at  the  next 
term,  which  convened  on  September  23,  1912. 
Upon  these  facts  and  the  papers  In  the  cause 
the  court  denied  the  motion  to  dismiss,  and 
defendant  excepted.  Upon  an  intimation  by 
the  court  that,  as  defendant  had  f&.iled  to 
deny  the  accusation  in  writing  and  under 
oath,  there  was  no  issue  raised  by  the  plead- 
ings, the  defendant,  before  being  called  upon 
to  plead  and  before  the  Jury  were  impanel- 
ed, asked  for  permission  to  make  denial  un- 
der oath,  and,  upon  the  request  being  re- 
fused, he  tendered  himself  and  others  as 
witnesses,  after  being  duly  sworn  by  the 
court,  to  disprove  the  charge,  and  moved 
that  they  be  heard.  Both  motions  and  the 
tender  were  refused,  and  defendant  excepted. 
The  court  thereupon  instructed  the  Jury 
peremptorily  to  convict  the  defendant,  hold- 
ing that  the  affidavit  of  the  prosecutrix  was 
presumptive  evidence  of  guilt  The  Jury 
returned  a  verdict  of  guilty,  according  to 
the  Judge's  charge.  Judgment  that  the  de- 
fendant pay  the  prosecutrix  the  sum  of  $50 
In  monthly  installments,  as  an  allowance, 
and  $1  as  a  fine,  was  entered.  Defendant 
excepted  and  appealed. 

Cox  &  Dunn,  of  Laurinburg,  for  appel- 
lant Attorney  General  Bickett  and  T.  H. 
Calvert,  of  Kaleigh,  for  the  State. 

WALKEB,  J.  (after  stating  the  facts  as 
above).  [1]  We  said  in  State  v.  Addlngton, 
143  N.  C.  683,  57  S.  E.  398,  U  Ann.  Caa  314, 
that  our  decisions  had  finally  determined 
this  to  be  a  civil  proceeding  for  the  enforce- 
ment of  a  police  regulation,  so  far  as  it  is 
necessary  for  the  purpose  of  securing  an  al- 
lowance to  tbe  woman,  and  to  relieve  the 
county  from  the  burden  of  supporting  the 
child.    State  v.  Liles,  134  N.  C.  735,  47  S.  E. 


750;  State  v.  McDonald,  152  N.  C.  802,  67 
S.  B.  762.  The  procedure  In  such  cases  is 
clearly  prescribed  by  the  statute. 

[2]  The  warrant  is  Issued  by  a  Justice  of 
the  peace,  "upon  the  voluntary  affidavit  and 
complaint  of  the  mother  of  the  bastard," 
and  the  defendant,  or  putative  father,  is 
seinred  and  brought  before  him  to  answer 
the  charge.  If  he  denies  the  accusation  un- 
der oath,  the  Justice  proceeds  to  try  the  is- 
sue of  paternity,  and  if  he  is  found  to  be 
the  father  of  the  child,  or  if  he  fails  to  deny 
the  accusation  under  oath,  "he  shall  stand 
charged  with  the  maintenance  of  the  child, 
as  the  court  may  order."  Bevisal,  §{  252- 
254.  By  section  255,  the  ''examination  of 
the  woman"  is  made  "presumptive  evidence 
against  the  person  accused,  subject  to  be  re- 
butted by  other  testimony  which  may  be  in- 
troduced by  the  defendant"  We  find  noth- 
ing in  the  statute  (section  254)  requiring  that 
the  defendant  shall  make  his  denial  in  writ- 
ing, though  it  must  be  under  his  oath. 

[3]  Pleadings  before  Justices  may  be  oral, 
except  when  specially  provided  that  they 
shall  be  in  writing.  In  this  case  the  record 
entries  show  that  an  issue  was  made  up 
and  tried  before  the  Justice,  with  the  result 
that  the  defendant  was  acquitted.  The  case 
was  tried  before  the  Justice  as  if  the  denial 
had  been  made.  There  could  have-  been  no 
issue  to  try,  unless  it  had  been,  and  after  ver- 
dict we  must  assume  that  the  trial  proceed- 
ed regularly,  and  the  Justice  failed  to  make 
the  required  entry.  State  v.  Farrar,  104  N. 
C,  702,  10  S.  E.  159.  It  appears  inferentlal- 
ly  that  defendant  was  examined  before  the 
Justice  on  oath.  It  is  true  that  the  Justice 
should  have  taken  the  denial  of  defendant 
under  oath  before  proceeding  to  try  the  case, 
so  as  to  make  up  the  Issue,  and  should 
regularly  note  it  on  his  docket  and  in  his 
return.  Under  the  facts  and  circumstances 
of  this  case,  if  the  record  was  not  complete 
in  this  respect,  the  Judge  should  have  al- 
lowed the  denial  to  be  entered  nunc  pro 
tunc.  But  while  the  return  of  the  Justice 
does  not  technically  comply  with  the  direc- 
tions of  the  statute  and  Is  not  in  the  regular 
form,  it  was  substantially  sufficient  for  the 
court  to  act  upon,  and,  if  a  more  perfect  re- 
turn was  desired,  there  was  ample  power 
to  have  one  sent  up.  Bevlsal,  §§  1467,  1494. 
"No  process  or  proceeding  begun  before  a 
Justice  of  the  peace,  whether  in  a  civil  or  a 
criminal  action,  shall  be  quashed  or  set 
aside,  for  the  want  of  form,  if  the  essential 
matters  are  set  forth  therein ;  and  the  court 
in  which  any  such  action  shall  be  pending 
shall  have  power  to  amend  any  warrant 
process,  pleading  or  proceeding  in  such  ac- 
tion, either  in  form  or  substance,  for  the 
furtherance  of  Justice,  on  such  terms  as 
shall  be  deemed  Just  at  any  time  either  be- 
fore or  after  Judgment"  Bevisal,  §  1467. 
"If  the  return  be  defective,  the  Judge  or 
clerk  of  the  appellate  court  may  direct  a 
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further  or  amended  return  as  often  as  may 
be  necessary,  and  may  compel  a  compliance 
with  the  order  by  attachment"  Reylsal, 
§  1494.  It  would  not  be  fair  or  Just  to  the 
defendant,  when  the  case  was  heard  in  the 
Justice's  court,  either  upon  a  proper  denial, 
not  noted  in  the  return,  or  as  if  one  had 
been  made,  without  objection  from  the  state 
or  the  prosecutrix,  and,  after  an  acquittal, 
to  summarily  convict  him  upon  the  mere 
affidavit  of  the  woman,  and  without  giving 
him  an  opportunity  to  defend  himself. 

[4]  The  appeal  was  docketed  at  the  first 
term  succeeding  the  date  of  the  trial  before 
the  Justice,  and  was  prosecuted  in  due  time. 
We  infer  from  the  nature  of  the  findings  of 
fact,  in  connection  with  the  motion  of  de- 
fendant to  dismiss  the  appeal,  that  it  was 
based  upon  the  defectiveness  of  the  return. 
It  was  not  in  proper  form,  as  we  have  said, 
but  enough  appeared  therefrom  to  inform 
the  court  of  the  course  of  the  proceedings 
before  the  Justice,  and  to  enable  it  to  pro- 
ceed to  the  trial  of  the  case.  If  it  was  in- 
complete, the  motion  should  have  been  to 
require  a  better  return  from  the  Justice. 
The  Judge  was  right  in  refusing  the  motion 
to  dismiss,  but  he  erred  In  not  having  the 
case  tried  upon  the  general  issue,  or  the  de- 
nial by  defendant  of  the  paternity  of  the 
child  as. alleged  by  its  mother. 

The  Judgment  will  be  vacated,  and  a  new 
trial  Is  ordered. 

New  triaL 


(161  N.  C.  1»0) 

MADISON  COUNTY  RT.  CO.  t.  GAHAGAN 

et  al. 

(Supreme  Court  of  North  Carolina.     Dec.  14, 

1912.) 

1.  Eminbnt    Domain    (|    198*>— Issues    of 
Fact  in  Condemnation  Pboceedings. 

A  denial  of  the  allegation  In  a  petition  in 
condemnation  proceedings  that  petitioner  had  a 
bona  fide  intention  to  construct  and  operate 
the  proposed  railroad  did  not  raise  an  issne  of 
fact,  in  view  of  Laws  1893,  c.  148;  Revisal 
1005,  §  2588,  limiting  the  right  to  demand  a 
jury  trial  in  condemnation  proceedings  to  the 
question  of  the  amount  of  damages. 

[Ed.  Note. — For  other  cases,  see  Ekninent 
Domain,  Cent.  Dig.  §§  525,  526,  528,  585-530 ; 
Dec.  Dig.  I  lOa*] 

2.  Eminent  Domain  (§  265*)~Proceedin68— 
Costs. 

Revisal  1005,  fi  2580,  provides  that,  where 
the  benefits  to  the  land  caused  by  constructing 
a  railroad  exceed  the  damages,  the  company 
shall  pay  the  costs  of  the  proceeding,  except  as 
provided  in  section  1260,  and  shall  not  have 
judgment  for  the  excess  of  benefits  over  dam- 
ages, and  section  1260  authorizes  the  judge  to 
assess  the  costs  in  condemnation  proceedings 
as  it  appears  to  him  to  be  just  when,  in  his 
opinion,  the  use  has  been  improperly  refused. 
Beld,  that  where  commissioners  reported  that 
the  special  benefits  were  equal  to  the  damages, 
but  a  verdict  rendered  on  appeal  found  that 
the  benefits  exceeded  the  damage  by  $1,600,  it 
was  proper  to  require  the  petitioner  railroad 
company  to  pay  all  costs  accruing  up  to  the 


appeal,  and  the  landowners  to  pay  the  costs 
thereafter  incurred. 

[Ed.  Note.— For  other  cases,  see  Ekninent 
Domain,  Cent  Dig.  §S  600-693;  Dec.  Dig.  fi 
265.»1 

8.  TBIAL       (§      205*)— PBOCBSniNGS— INSTBUO- 

TI0N8— Items  of  Damage. 

In  condemnation  proceedings  by  a  railroad 
company,  the  court  instructed  that,  **in  estimat- 
ing the  damages  of  any  kind  to  the  lands  tak- 
en by  the  railroad  company,  it  is  only  proper 
to  consider  actual  damages,  not  those  remote 
or  speculative  or  dependent  upon  a  future  pos- 
sible use  of  the  property."  There  was  evidence 
as  to  the  possible  future  development  of  water 
power  on  the  land,  and  the  court  charged  that 
in  estimating  the  value  of  such  water  power 
the  jury  should  consider  the  feasibility  and  cost 
of  developing  it,  and,  if  such  cost  was  so  great 
as  to  make  it  unprofitable,  the  landowner  was 
not  damaged  by  its  destruction,  and  the  jury 
should  also  consider  whether  it  could  be  de- 
veloped as  completely  with  the  railroad  con- 
structed as  it  would  have  been  without  the 
railroad,  and,  if  so,  the  owner  had  suffered  no 
damage  by  its  construction,  and  that  the  own- 
er was  entitled  to  recover  no  damage  outside 
that  described  in  the  petition,  and,  if  other 
lands  were  required  to  oevelope  the  water  pow- 
er he  was  entitled  to  damage  for  his  proportion- 
ate part  of  such  power,  and  that,  if  there  was 
actual  damage  as  to  the  water  power  possibili- 
ties proximately  resulting  from  the  construc- 
tion of  the  railroad,  the  jury  might  estimate 
such  damage  in  fixing  the  damages.  Held  that; 
notwithstanding  the  quoted  instruction,  the 
jury  must  have  understood  that  they  were  au- 
thorized to  consider  any  damage  to  the  water 
power  and  its  future  development 

[Ed.  Note. — ^For  other  cases,  see  TriaL  Cent 
Dig.  fiS  703-717 ;   Dec.  Dig.  |  205.*] 

Appeal  from  Superior  Court,  Madison 
County;    Long,  Judge. 

Condemnation  proceedings  by  the  Madison 
County  Railway  Company  against  R.  M. 
Gahagan  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Aflirmed. 

This  is  a  proceeding  brought  by  the  plain- 
tiff against  the  defendants  for  tbe  condemna- 
tion of  certain  lands  belonging  to  the  defend- 
ants for  a  right  of  way  for  railroad  purposes. 
The  proceeding  was  commenced  by  a  sum- 
mons issued  by  the  clerk  of  the  superior 
court  of  Madison  county  on  the  28th  day  of 
December,  1010. 

Upon  the  return  of  the  summons,  com- 
plaint and  answer  having  been  filed,  the 
clerk  made  an  order  appointing  commission- 
ers to  assess  damages  and  benefits  to  the  de- 
fendants* lands.  The  commissioners  reported 
that  the  damages  and  l)enefit8  were  equal. 
The  defendants  excepted  to  the  order  ap- 
pointing commissioners  and  to  the  report  of 
the  commissioners,  and  to  the  order  of  the 
cleric  confirming  the  report  of  the  commis- 
sioners, and  appealed  to  the  superior  court 
In  term  time,  where  it  was  tried  and  the 
jury  rendered  a  verdict  for  the  plaintiff,  as- 
sessing the  defendants'  damages  at  $1,800 
and  their  benefits  at  $3,400.  Judgment  was 
thereupon  entered  for  the  plaintiff,  and  the 
defendants  appealed  to  the  Supreme  Court 

It  is  alleged  in  the  petition,  and  denied  in 
the  answer,  "that  it  is  the  intention  of  the 
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Madison  Ck>iuity  Railway  Ck>miMiBy  In  good 
faith  to  construct  and  finish  and  operate  a 
railroad  from  and  to  the  places  named  for 
that  purpose  In  the  articles  of  the  association, 
and  referred  to  in  paragraph  2  of  this  peti- 
tion/' In  the  order  appointing  the  commis- 
sioners, the  clerk  finds  as  a  fact  that  It  is  the 
Intention  of  the  petitioner  in  good  faith  to 
construct  and  operate  the  railroad  as  alleg- 
ed, and  It  appeared  on  the  trial  in  the  su- 
perior court  that  the  road  had  been  con- 
structed a  distance  of  ten  miles,  and  was 
then  in  operation  as  a  common  carrier.  The 
defendants  tendered  the  following  issue» 
which  was  refused,  and  they  excepted:  ''Is 
ft  the  Intention  of  the  plaintiff,  in  good  faith, 
to  construct,  finish,  and  operate  the  proposed 
railroad  as  a  common  carrier,  as  alleged  in 
the  petition?"  His  honor  taxed  the  costs 
against  the  petitioner  up  to  the  time  of  the 
appeal  from  the  clerk,  and  against  the  de- 
fendants thereafter,  and  defendants  excepted. 

Martin,  Rollins  &  Wright,  of  Asheville,  for 
ai^ellants.  Gudger  &  McBlroy,  Guy  V.  Rob- 
erts, and  Merrick  &  Barnard,  of  Asheville, 
for  appellee. 

ALLEN.  J.  [1]  The  denial  by  the  defend- 
ants of  the  allegation  In  the  petition  that  it 
is  the  intention  of  the  petitioner  in  good 
faith  to  construct  and  operate  the  proposed 
railroad  does  not  raise  an  Issue  of  fact,  and 
his  honor  properly  refused  to  submit  the 
issue  tendered.  Railroad  ▼.  Railroad,  148  N. 
C.  63,  61  S.  E.-685.  In  this  case  the  court 
says:  "The  plaintiff,  as  required  by  section 
2580,  Revisal,  stated  in  its  petition  that  it 
had  been  duly  chartered;  that  it  was  its  In- 
tention in  good  faith  to  construct,  finish,  and 
operate  a  railroad  from  and  to  the  termini 
named  in  its  charter ;  that  its  capital  stock, 
as  required  by  its  charter,  had  been  sub- 
scribed and  the  portion  thereof  required  to 
entitle  its  organization  and  commencement  of 
operation  had  been  paid  In;  that  it  had  been 
nnable  to  acquire  title  to  the  lands  necessary 
for  its  right  of  way  or  the  easement  there- 
on, and  the  reason  of  such  inability.  *  •  • 
When  these  essential  averments  are  made 
and  denied,  how  shall  the  court  (the  clerk) 
proceed?  It  is  manifest  that  the  pleadings 
in  this  condition  do  not  raise  'issues  of  fact,* 
requiring  the  cause  to  be  tr&nsferred  to  the 
civil  issue  docket,  as  required  by  section 
529,  Revisal.  These  preliminary  questions 
are  to  be  decided  by  the  clerk.  If  he  finds 
against  the  petitioner  upon  them,  he  dismisses 
the  proceeding,  and,  if  so  advised,  the  peti- 
tioner excepts  and  appeals  to  the  judge,  who 
hears  and  decides  the  appeal.  *  *  •  By 
the  statute  (St  1893,  c.  148;  Revisal,  |  2588) 
it  was  provided  that  In  condemnation  pro- 
ceedings by  any  railroad  or  by  any  dty  or 
town  'any  person  interested  in  the  land,  or 
the  city,  town,  railroad  or  other  corporation, 
shall  be  entitled  to  have  the  amount  of  dam- 
ages assessed  by  the  commissioners  or  Jurors 


heard  and  determined  upon  appeal  before  a 
Jury  of  the  superior  court,  in  term,  if  upon 
the  hearing  of  such  appeal  a  Jury  trial  be  de- 
manded.' This  limitation  upon  the  right  to 
demand  trial  by  Jury  clearly  excludes  the 
idea  that  any  such  right  is  given  in  respect 
to  the  questions  of  fact  to  be  decided  pre- 
liminary to  the  question  of  damages.  In 
Durham  v.  Rlggsbee,  141  N.  O.  128  [53  S.  E. 
531],  the  question  presented  upon  this  ex- 
ception is  discussed  by  Mr.  Justice  Brown. 
Referring  to  the  allegation  that  the  petition- 
er has  been  unable  to  acquire  the  title,  and 
the  reason  therefor:  'While  this  is  a  neces- 
sary allegation  of  the  petition,  it  is  not  an 
issuable  fact  for  the  Jury  to  determine.  The 
Judge  was  right  in  refusing  to  submit  it  to 
the  jury.  Blnce  the  act  of  1893  (Revisal,  fi 
2588)  the  defendants  had  a  right  to  demand 
a  Jury  trial  upon  the  matter  of  compensa- 
tion.* *♦ 

[2]  We  are  also  of  opinion  that  the  ad- 
judication as  to  costs  was  in  the  discretion 
of  his  honor.  Section  2589  of  the  Revisal 
provides  that:  "In  any  case  where  the  ben- 
efits to  the  land  caused  by  the  erection  of  the 
railroad,  street  railway,  telephone,  telegraph, 
water  supply,  bridge  or  electric  power  or 
lighting  plant  are  ascertained  to  exceed  the 
damages  to  the  land,  then  the  said  company 
shall  pay  the  costs  of  the  proceedings  ex- 
cept as  provided  in  section  one  thousand  two 
hundred  and  sixty-nine,  and  shall  not  have 
a  Judgment  for  the  excess  of  benefits  over 
the  damage."  And  section  1269  referred  to 
authorizes  the  Judge  to  adjudge  the  costs  in 
condemnation  proceedings  as  it  appears  to 
him  to  be  equitable  and  Just,  when  in  his 
opinion  the  privilege,  use,  or  easement  has 
been  improperly  refused.  It  appears  from 
the  record  that  disinterested  commissioners 
had  reported  that  the  special  benefits  to  the 
defendants  were  equal  to  the  damages,  and 
that  the  defendants  appealed,  and,  upon  the 
evidence  being  submitted  to  a  Jury,  a  verdict 
was  returned,  finding  that  the  benefits  ex- 
ceeded the  damages  by  $1,600.  On  these 
facts  it  was  proper  to  require  the  petitioner 
to  pay  all  costs  accruing  up  to  the  time  of 
the  appeal  from  the  clerk,  and  the  defend- 
ants to  pay  the  costs  thereafter  Incurred. 

[8]  There  are  several  exceptions  to  parts 
of  the  charge,  which  demand  no  particular 
discussion.  The  one  principally  relied  on  is 
that  his  honor  told  the  Jury  that:  **In  es- 
timating damages  of  any  kind  to  the  lands 
of  the  defendants  taken  by  the  railroad  com- 
pany, it  Is  only  proper  to  consider  actual 
damages,  not  those  remote  or  speculative  or 
dependent  upon  a  future  possible  use  of  the 
property."  The  only  evidence  as  to  the  fu- 
ture use  of  the  property  was  as  to  the  de- 
velopment of  the  water  power,  and  the  lan- 
guage used,  standing  alone,  might  be  con* 
strued  to  exclude  that  as  an  element  of  dam- 
age, but  the  charge  must  be  considered  as  a 
whole,  and   his  honor  further  charged   the 
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jury:  "If  the  jury  shall  find  there  is  a  wa- 
ter power  on  these  lands,  in  estimating  the 
value  of  such  water  power,  the  jury  will 
take  into  consideration  the  feasibility  and 
practicability  of  developing  same,  and  the 
cost  of  its  development,  and  if  the  jury  shall 
find  that  the  cost  of  developing  said  water 
power  is  so  great  as  to  make  it  unprofitable, 
then  no  damages  will  have  been  suffered  by 
the  defendants  by  reason  of  its  alleged  de- 
struction. In  connection  with  this  water 
power,  the  jury  will  take  into  consideration 
whether  or  not  the  same  can  be  developed  as 
completely  with  the  railroad  constructed  as 
It  could  have  without  the  railroad  being 
there,  and  if  the  jury  shall  find  that  this  wa- 
ter power  can  be  developed  as  economically 
and  so  as  to  produce  practically  the  same 
power  now  that  the  railroad  has  been  con- 
structed as  it  could  have  been  before,  then 
the  defendants  have  suffered  no  damages  to 
their  alleged  water  power  by  reason  of  the 
construction  of  the  railroad.  If  the  jury 
shall  find  that  the  water  power  has  a  value, 
and  that  same  has  been  damaged  by  the  con- 
struction of*  the  railroad,  in  assessing  the 
damages,  the  jury  shall  only  consider  the 
lands  up  to  the  mouth  of  Woodson  Branch 
over  which  the  railroad  runs.  Defendants 
are  entitled  to  no  damages  outside  of  those 
described  in  plalntlfiTs  petition,  and  if  other 
lands  are  required  for  the  development  of  the 
water  power,  then  the  defendants  are  en- 
titled to  damages  for  their  proportionate 
part  of  such  water  power.  Defendants,  or 
any  of  them,  are  not  entitled  in  this  suit  to 
damages  to  lands  on  the  opposite  bank  of  the 
river  from  the  railroad,  unless  you  find  the 
lands  of  W.  W.  Gahagan  on  the  opposite 
bank  of  the  river  from  the  railroad  track 
was  actually  damaged  as  to  water  power 
possibilities,  as  alleged  by  him.  If  there  is 
such  damage  found  actually  and  proximately 
to  result,  you  may  estimate  such  in  fixing 
damages,  if  any  is  found." 

The  jury  could  not  fail  to  understand  from 
this  that  they  were  to  estimate  the  dam- 
age to  the  water  power  and  Its  future  devel- 
opment. 

The  case  has  in  our  opinion  been  fairly 
submitted  to  a  jury,  and  we  find  no  error 
which  will  justify  disturbing  the  judgment 
rendered  upon  the  verdict. 

No  error. 

(161  N.  C.  50) 

PEELE  V.  POWELL. 

(Supreme  Court  of  North  Carolina.     Dee.  14, 

1912.) 

On  petition  for  rehearing.  Allowed,  and 
former  opinion  (73  S.  E.  234)  modified. 

CLARK,  C.  J.  This  is  a  petition  to  re- 
hear. There  Is  no  division  In  the  court  as 
to  the  propositions  of  law  laid  down  on  the 
former  hearing,  but  upon  a  fuller  considera- 


tion of  the  facts  the  majority  of  the  court 
are  now  of  opinion  that  there  la  sufficient 
evidence  to  submit  the  case  to  a  jury. 
Petition  allowed. 

(93  S.  C.  229) 
GOOD  V.   JARRARD. 

(Supreme  Court  of   South   Carolina.     Dec   2, 

1912.) 

1.  SPECino    Performance    (§    26*)— Vendor 
AND   Purchaser   (S  203*)— Effect  of  De- 


struction OF  Buildings  bt  B^ire. 

On  July  23,  1910,  the  owner  of  premises 
consisting  of  a  storehouse  and  lot  agreed  to  sell 
the  same  to  defendant,  and  defendant  made  a 
payment  and  agreed  to  pay  one-half  of  the  bal- 
ance December  1,  1910,  when  a  deed  and  mort- 
gage for  the  balance  due  were  to  be  executed. 
In  August,  while  the  purchaser  was  in  posses- 
sion merely  as  a  membier  of  a  partnership,  pay- 
ing rent,  the  buildings  burned.  At  that  time 
nothing  had  been  done  to  execute  the  contract, 
except  that  the  vendor  had  made  arrangements 
with  incumbrancers  to  pay  over  to  them  the 
first  purchase-money  payment,  for  which  a  re- 
lease was  to  be  given.  The  value  of  the  build- 
ings constituted  a  large  part  of  the  total  value 
of  the  property.  Held,  that  defendant  did  not 
become  the  **owner"  of  the  premises,  so  as  to 
require  him  to  protect  his  mterest  by  insur- 
ance, and  there  was  an  implied  condition  that 
the  contract  should  not  bind  the  parties  if,  be- 
fore the  time  for  conveyance,  the  buildings  were 
destroyed;  and,  the  vendor  having  failed  to 
obtain  insurance  on  the  buildings,  the  loss  fell 
upon  her,  and  she  could  not  obtain  specific  per- 
formance. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {  59;  Dec.  Dig.  {  26  ;♦ 
Vendor  and  Purchaser,  Cent  Dig.  §{  420-422; 
Dec.  Dig.  {  203.*] 

2.  Partnership   (I  63*) — Release   of   Meic- 
BERs  OF  Firm— Firm  as  Distinct  Entity. 

A  firm  is  an  entity,  distinct  from  the  mem- 
bers thereof  in  their  capacity  as  individuals. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  {  93 ;   Dec  Dig.  S  63.*] 

3.  Property  (J  7*) — Definition  of  "Owner." 

The  word  "owner"  is  a  word  of  very  com- 
prehensive meaning,  and  may  be  applied  to  more 
than  one  person  in  regard  to  the  same  property 
at  the  same  time ;  one  being  regarded  as  owner 
for  a  certain  purpose,  and  anolhcr  for  an  en- 
tirely different  purpose.  The  word  applied  to 
real  estate,  without  any  qualifying  words,  has 
been  held  to  mean  prima  facie  the  person  who 
has  the  fee  simple ;  but  an  owner  need  not  nec- 
essarily have  the  fee  simple,  and  one  having  a 
lesser  estate,  such  as  a  trustee  and  mortgagor 
in  possession,  may  be  an  owner. 

[Ed.  Note.— For  other  cases,  see  Property, 
Cent  Dig.  §  9 ;   Dec  Dig.  {  7* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5134-5151 ;   vol.  8,  p.  7744.] 

4.  Equity  §  57*)- Maxims — Equity  Consid- 
ers AS  Done  that  Which  should  be  Done. 

The  rule  that  equity  considers  as  done  that 
which  should  be  done  cannot  be  invoked  to 
create  a  right  contrary  to  the  agreement  of 
the  parties.  It  denotes  a  wrongful  act  in  fail- 
ing to  meet  a  subsisting  obligation;  and  the 
doctrine  is  only  applicable  when  there  has 
been  a  failure  to  discharge  some  obligation  of 
the  party  against  whom  it  is  invoked,  and  does 
not  apply  where  parties  to  an  executory  con- 
tract of  sale  have  deferred  the  purchaser's 
rights  until  his  compliance  with  the  conditions 
contained  in  the  contract. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent 
Dig.  §  179 ;   Dec.  Dig.  fi  57.*] 


*For  other  cases  see  Bam»  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indues 
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6.   Vr.NDOB  AND    PUBCHASEK   (|  253*)— RlQHTS 

AND  Liabilities  as  to  Each  Otheb— Libn 

OF  VeNDOB — **EXECUTOBT   CONTRACT." 

Under  an  executory  contract  for  the  sale  of 
real  estate,  by  which  the  purchaser  agrees  to 
pay  certain  purchase  money  and  the  vendor  to 
make  title  when  the  purchase  money  is  paid,  the 
covenants  are  mutually  dependent,  and  the 
agreement  is  an  "executory  contract,"  confer- 
ring upon  the  vendor  a  lien  by  contract  or  res- 
ervation, as  distinguished  from  the  technical 
vendor's  lien,  in  which  title  is  conveyed  to  the 
purchaser. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |§  637-640;  Dec.  Dig.  S 
253.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2572-2573.] 

Woods  and  Watts,  J  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;    Geo.  W.  Gage,  Judge. 

*To  be  officially  reported." 

Action  by  Nannie  J.  Good  against  J.  C. 
Jarrard.  Decree  for  plaintiflP,  and  defend- 
ant appeals.     Reversed. 

Hay ns worth  &  Hayns worth,  of  Greenville, 
for  appellant  McCullough  &  Blythe,  of 
Greenville,   for  respondent, 

GARY,  C.  J.  This  is  an  action  for  spe- 
cific performance  of  the  following  contract, 
into  which  the  plaintiff  and  defendant  enter- 
ed at  the  time  therein  mentioned:  "This 
agreement,  made  this  23d  day  of  July,  1910, 
between  J.  C.  Jarrard,  of  the  first  part,  here- 
inafter designated  as  'purchaser,'  and  W.  S. 
Good  and  Nannie  J.  Good,  of  the  second 
part,  hereinafter  designated  as  the  'owners,' 
wltnesseth:  The  purchaser  has  paid  to  the 
owners  ten  dollars  ($10)  as  part  payment  on 
the  storehouse  and  lot  in  Marietta,  in  said 
county,  the  purchase  price  of  which  is  to  be 
one  thousand  one  hundred  dollars  ($1,100), 
one-half  to  be  paid  on  December  1,  1910, 
and  the  balance  on  December  1,  1911,  with 
interest  from  date  of  the  deed  at  8  per  cent. 
No  deed  is  to  be  made  until  the  first  one- 
half  portion  of  the  purchase  price  is  paid, 
when  the  purchaser  is  to  deliver  to  the  own- 
ers a  first  mortgage  for  the  unimid  balance, 
hearing  interest  as  aforesaid.  Payment  is 
to  be  made  to  William  G.  Sirrine  or  to  H. 
P.  McGee.  The  said  purchaser  agrees  to 
huy  and  pay  for  the  land  at  the  price  and 
time  mentioned,  and  the  owners  agree  on 
their  part,  when  one-half  of  the  purchase 
price  is  paid,  to  make  unto  the  purchaser  a 
good  and  sufficient  fee-simple  deed,  with 
general  warranty  and  free  from  all  incum- 
brances." Then  follows  a  description  of  the 
premises.  The  provision  in  the  agreement 
that  payment  was  to  be  made  to  William  G. 
Sirrine  or  to  H.  P.  McGee  was  inserted  for 
the  purpose  of  requiring  payment  of  certain 
mortgages  out  of  the  purchase  money  that 
incumbered  the  property  at  the  time  of  the 
agreement,  and  were  still  subsisting  liens 
when  the  storehouse  was  destroyed  by  flre, 
on  the  31st  of  August,  1910. 


The  following  Is  taken  firom  the  testimony, 
which  the  plaintlfif  gave  when  examined  as 
a  witness :  "Q.  Had  you  made  arrangements 
to  have  this  lot  cleared  of  the  lien  of  tbos^^ 
mortgages,  if  he  had'  complied  with  his  con- 
tract? A.  Yes,  sir.  •  •  ♦  Q.  What  were 
you  to  do  with  the  purchase  money,  when 
you  received  it?  A.  I  was  to  go  to  Mr.  Mc- 
Gee or  Mr.  Sirrine,  just  like  the  contract 
reads.  Q.  And  they  were  to  release  the 
mortgage?  A.  Yes,  sir."  At  the  time  of  the 
agreement,  J.  C.  Jarrard  &  Bro.,  a  mercan- 
tile firm,  of  which  the  defendant  was  a  mem- 
ber, were  in  possession  of  the  house  and  lot, 
under  an  agreement  with  the  plaintiff,  en- 
titling them  to  the  possession  from  Decem'- 
ber  1,  1909,  to  December  1,  1910,  and  at  the 
time  of  the  fire^  on  the  3l8t  of  August,  1910, 
they  had  paid  the  rent  that  was  then  due 

Ills  honor,  the  circuit  Judge,  decreed  that 
the  plaintiff  was  entitled  to  specific  perform- 
ance, and  the  defendant  appealed. 

[1]  The  main  question  is  whether  the  loss 
arising  from  the  destruction  of  the  store- 
house by  fire  should  be  sustained  by  the 
plaintiff  or  the  defendant  The  rule  is  thus 
stated  In  Hawkes  v.  Kehoe  et  al.,  193  Mass. 
419,  79  N.  E.  766,  10  L.  R.  A.  (N.  S.)  125,  9 
Ann.  Cas.  1053:  "When,  as  in  this  case, 
the  conveyance  is  to  be  made  of  the  whole 
estate,  including  both  land  and  buildings, 
for  an  entire  price,  and  the  value  of  the 
buildings  constitutes  a  large  part  of  the  to- 
tal value  of  the  estate,  and  the  terms  of  the 
agreement  show  that  they  constituted  an 
important  part  of  the  subject-matter  of  the 
contract,  it  is  now  settled  by  the  decision 
in  Wells  V.  Calnan,  107  Mass.  514,  9  Am. 
Rep.  65,  that  the  contract  is  to  be  construed 
as  subject  to  the  implied  condition  that  it 
no  longer  shall  be  binding  if,  before  the  time 
for  the  conveyance  to  be  made,  the  build- 
ings are  destroyed  by  fire.  The  loss  by  the 
fire  falls  upon  the  vendor,  the  owner;  and 
if  he  has  not  protected  himself  by  insurance, 
he  can  have  no  reimbursement  of  this  loss, 
but  the  contract  is  no  longer  binding  upon 
either  party.  If  the  purchaser  has  advanced 
any  part  of  the  price,  he  can  recover  it  back. 
Thompson  v.  Gould,  20  Pick.  (Mass.)  134, 
138.  If  the  change  in  the  value  of  tiie  es- 
tate is  not  so  great,  or  if  it  appears  that  the 
buildings  did  not  constitute  so  material  a 
part  of  the  estate  to  be  conveyed  as  to  re- 
sult in  an  annulling  of  the  contract,  specific 
X)erformance  may  be  decreed,  with  compen- 
sation for  any  breach  of  agreement,  or  re- 
lief may  be  given  in  damages."  See,  also, 
the  notes  to  the  said  case  reported  in  9  Am. 
&  Eng.  Ann.  Cases,  1053.  It  was  held  in  the 
case  of  Phinizy  v.  Guernsey,  111  Ga.  346, 
36  S.  E.  796,  50  L.  R.  A.,  680,  78  Am.  St  Rep. 
207,  that  where  a  binding  executory  contract 
for  the  sale  of  improved  realty  has  been 
made,  and  the  improvements  are  destroyed 
by  fire  before  the  vendor  is  in  a  position  to 
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convey  the  legal  title,  and  before  the  vendee 
obtainfl  possession,  the  loss  is  that  of  the 
vendor.  The  following  language  of  the  court 
shows  that  its  conclusion  was  based  upon  the 
principle  that  the  vendor  was  still  the  oumer 
of  the  property  at  the  time  of  its  destruc- 
tion by  fire:  "As  the  vendee  had  not  gone 
into  possession  before  the  fire,  and  the  ven- 
dors were  not,  prior  to  that  occurrence,  in 
a  position  where  they  could  make  to  the 
vendee,  an  unincumbered  title  to  the  proper- 
ty, they  were  the  owners  of  the  property  at 
the  date  the  fire  occurred,  and  the  loss  re- 
sulting therefrpm  must  fall  upon  them." 

Those  who  contend  for  a  contrary  doctrine 
'fely,  principally,  upon  the  case  of  Paine  v. 
Meller  (1801)  6  Vesey,  349,  in  which  the 
opinion  of  the  court  was  delivered  by  Lord 
Eldon.  The  facts  of  that  case  were  as  fol- 
lows: On  the  1st  of  September,  1796,  the 
plaintiLfifs  sold  to  the  defendant,  at  auction, 
some  houses  in  Radcliffe  Highway,  upon  the 
usual  terms  of  a  deposit  of  25  per  cent.,  and 
a  proper  convej^ance  to  be  executed,  upon 
payment  of  the  remainder  of  the  purchase 
money,  at  Michaelmas  next  At  the  time 
specified  for  the  performance  of  the  contract 
an  abstract  of  title  was  delivered  which  was 
80  defective  that  the  purchase  could  not  be 
completed  at  that  time.  A  further  abstract 
was  delivered  to  the  solicitor  of  the  de- 
fendant about  the  beginning  of  October. 
Negotiations  as  to  the  abstract  of  title  con- 
tinued through  October,  and  about  the  end 
of  that  month  the  defendant's  solicitor 
agreed  to  waive  all  objections,  if  the  plain- 
tiff would  allow  him  11  guineas,  and  refused 
a  proposal  to  give  up  the  purchase.  The 
plaintiff  agreed  to  make  the  allowance  de- 
sired. On  the  4th  or  5th  of  November  the 
defendant's  solicitor  sent  a  draft  of  a  con- 
veyance. The  draft  was  returned  to  the 
defendant's  solicitor,  the  deeds  were  engross- 
ed, and  on  the  16th  and  17th  of  December 
he  declared  himself  satisfied  with  the  tiOe, 
and  said  the  deeds  would  be  ready  in  two 
or  three  days,  and  that  he  should  complete 
the  purchase,  under  the  promise  of  the  11 
guineas.  On  the  18th  of  December  the  hous- 
es were  burnt;  the  insurance  having  been 
suffered  to  expire  at  Michaelmas,  1796.  The 
plaintiffs  brought  an  action  for  specific  per- 
fonnance  of  contract  The  court  used  this 
language:  "The  abstract  first  delivered  was 
undoubtedly  imperfect  in  certain  respects. 
•  ♦  •  Unquestionably  that  abstract  was 
not  satisfactory,  and  the  express  condition  of 
the  sale  could  not  be  complied  with.  Of  course, 
the  defendant  could  not  be  called  on  to  pay 
his  purchase  money.  Then  it  was  with  the 
vendee  to  choose  to  go  on  with  the  bargain, 
or  to  put  an  end  to  the  contract  The  agent, 
however,  chose  not  to  put  an  end  to  it,  and, 
though  a  circumstance  took  place  at  Michael- 
mas sufficient  to  put  an  end  to  any  action 
of  law,  the  contract  was  kept  alive,  at  least 
to  the   10th   of   December.    •    •    *    If  in 


equity  these  premises  belonged  to  the  vendee, 
he  would  have  a  title  to  the  rents  and  profits 
at  Michaelmas  by  relation;  and  he  must 
pay  the  purchase  money,  with  interest  from 
that  time.  First,  it  is  said,  the  title  was 
never  accepted  in  fact;  secondly,  if  not, 
under  these  circumstances,  a  court  of  equity 
will  not  compel  a  specific  performance.  As 
to  the  second  point,  the  objection  is  ground- 
ed upon  two  circumstances:  First,  the  simple 
fact  of  the  fire ;  secondly,  that  the  premises 
had  been  insured  prior  to  the  contract,  that 
that  fact,  and  the  fact  that  the  insurance 
expired  at  Michaelmas,  1796,  were  not  dis- 
closed, and  that  the  premises  afterwards  re- 
mained uncovered  by  any  insurance.  •  •  • 
The  question  whether  insured  or  not  is  with 
the  vendor  solely,  not  with  the  vendee,  un- 
less he  proposes  something  upon  that  and 
makes  it  matter  of  contract  with  the  vendor, 
that  the  vendee  shall  buy  according  to  that 
fact  that  the  house  is  insured.  1  am  there- 
fore of  opinion  that  if  the  agent  on  behalf 
of  this  purchaser  did  accept  this  title  previ- 
ously to  the  destruction  of  the  premises,  the 
vendors  are  in  the  situation  in  which  they 
would  have  been  if  the  title  and  conveyance 
were  ready  at  Michaelmas,  1796,  but  by  the 
default  of  the  vendee  were  not  executed; 
but  the  title  was  accepted,  and  the  premises 
were  burnt  down,  on  the  quarter  day. 
*  *  *  There  ought  to  be  some  reference 
to  the  master,  or  an  inquiry  before  a  jury; 
but  that  must  not  be  upon  the  validity  of 
the  title,  for  it  is  clear  the  objection  to  the 
freehold  title,  that  it  was  not  old  enough, 
and  the  other  objection,  that  the  purchaser 
had  the  right  to  insist  upon  the  release  of 
the  annuities,  were  waived.  The  inquiry 
must  be  whether  the  title  had  been  accepted 
by  the  agent  on  behalf  of  the  defendant  on 
or  before  the  18th  of  December,  1796.*^ 
There  was  a  reference  to  the  master,  direct- 
ing him  accordingly. 

That  case  seems  to  have  been  misunder> 
stood.  The  court  decided  that  all  objections 
to  the  validity  of  the  title  had  been  waived, 
and  that  the  case  should  be  referred  to  the 
master,  for  the  purpose  of  reporting  whether 
the  title  had  been  accepted  by  the  defendant 
before  the  fire  took  place.  It  will  thus  be 
seen  that  the  question  whether  the  title  ten- 
dered by  the  plaintiffs  was  such  as  the  de- 
fendant was  compelled  to  accept  was  not 
properly  before  the  court  for  consideration, 
as  the  objection  to  all  defects  had  been 
waived.  The  syllabus,  which  is  as  follows, 
shows  that  the  reporter  so  understood  the 
decision:  "CJontract  for  the  sale  of  houses, 
which  from  defects  in  the  title  could  not 
be  completed  on  the  day.  The  treaty,  how- 
ever, proceeded  upon  a  proposal  to  waive 
the  objections  upon  certain  terms.  The  hous- 
es being  burnt  before  a  conveyance,  the  pur- 
chaser is  bound,  if  he  accepted  the  title; 
and  the  circumstances  that  the  vendor  suf- 
fered the  Insurance  to  expire,  at  the  day  on 
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which  the  contract  was  originally  to  haye 
been  completed,  without  notice^  makes  no 
difference.  A  reference  to  the  master  was 
therefore  directed  to  Inquire  whether  the 
proposal  was  accepted  or  acquiesced  in  on 
behalf  of  the  purchaser." 

It  Is  conceded  that  the  question  under  con- 
sideration has  not  been  judicially  determin- 
ed in  this  state,  and  that  the  authorities 
elsewhere  are  conflicting.  The  reason  urged 
by  those  who  contend  that  the  loss  should 
fall  upon  the  vendee  is  that,  when  the  par- 
ties entered  into  the  contract  for  the  sale 
of  the  land,  the  vendee  became  the  equitable 
owner  thereof,  and  that,  as  equity  considers 
that  as  done  which  should  be  done,  he  must 
be  regarded  as  such  owner  when  the  parties 
enter  into  the  contract,  although  it  was  ex- 
ecutory; in  other  words,  that  he  becomes 
the  real  owner,  and  must  bear  the  burdens 
and  responsibilities  of  owner,  before  the 
time  arrives  when  the  parties  agreed  he 
should  become  the  legal  owner.  The  princi- 
ple that  the  vendee  becomes  the  equitable 
owner  of  real  property  while  the  contract  is 
still  executory  was  established  for  the  pur- 
I>ose  of  enabling  him  to  resort  to  a  court  of 
equity  for  the  protection  of  his  rights,  on 
the  ground  that  a  mere  action  for  damages 
arising  from  a  breach  of  the  contract  by  the 
vendor  would  not  afford  him  equitable  relief. 
It  was  not  intended  to  enable  the  vendor  to 
escape  liability  for  a  loss  which  he  could 
have  prevented  by  a  reasonable  adherence  to 
business  principles,  and  by  taking  such  action 
as  might  reasonably  be  expected  to  influence 
the  conduct  of  an  ordinarily  prudent  man,  es- 
pecially, as  in  this  case,  when  the  vendor 
did  not  surrender  possession  to  the  vendee, 
but  was  exercising  the  rights  of  owner,  in 
the  enjoyment  of  the  beneficial  interests,  at 
the  time  of  the  fire. 

[2]  J.  C.  Jarrard  &  Bro.,  a  firm  composed 
of  the  defendant  and  P.  D.  Jarrard,  were 
in  possession  of  the  house  and  lot,  as  ten- 
ants of  the  plaintiff,  when  the  house  was 
destroyed.  The  plaintiff  testified  that  they 
were  in  possession  under  the  lease  which  she 
had  made  to  them.  The  defendant  was  not 
in  possession  as  vendee,  but  in  his  repre- 
sentative capacity  as  a  member  of  the  firm, 
which  is  a  distinct  entity  from  the  members 
of  the  firm  in  their  capacity  as  individuals. 
Bischoff  V.  Blease,  20  S.  G.  460. 

[3]  It  cannot  be  successfully  contended 
that  the  loss  should  fall  upon  the  vendee,  on 
the  gn^'ound  that  he  was  the  owner  of  the 
property  at  the  time  of  the  fire.  The  word 
"owner"  is  of  very  comprehensive  significa- 
tion, and  may  be  applied  to  more  than  one 
person  in  regard  to  the  same  property  and 
at  the  same  time.  One  may  be  regarded  as 
owner  for  a  certain  purpose,  and  another  for 
an  entirely  different  purpose.  In  the  case  un- 
der consideration,  the  defendant  may  be  re- 
garded as  owner  for  the  purpose  of  enabling 
him  to  resort  to  the  court,  in  the  exercise  of 
its  equitable  jurisdiction,   for  specific  per* 


fornumoe  of  this  contract*  and  thus  become 
vested  with  the  legal  title,  while,  on  the  oth- 
er hand,  we  propose  to  show  that  the  plain- 
tiff was  owner,  and  that  the  loss  should  be 
sustained  by  her,  because  It  was  her  duty 
as  owner  to  insure  the  property,  not  only  for 
the  protection  of  her  own  rights,  but  also 
those  of  the  vendee,  which  were  In  her  pos- 
session as  trustee.  '*The  word  *owner,*  when 
applied  to  real  estate  without  any  qualifying 
words,  in  common  as  well  as  legal  parlance, 
has  been  held  to  mean,  prima  facie,  the  per- 
son in  whom  is  the  fee  simple.  But  an  own- 
er is  not  one  necessarily  owning  the  fee  sim- 
ple. One  having  a  lesser  estate  may  be  an 
owner;  in  fact,  the  term  has  been  applied 
to  any  one  having  a  defined  interest  in  land, 
but  not  to  one  in  naked  possession.  It  may 
mean  either  a  trustee  of  lands,  or  his  cestui 
que  trust,  a  mortgagor  in  possession  or  be- 
fore default,  and  in  a  few  instances  the  mort- 
gagee, though  not  usually,  an  executor  hav- 
ing power  to  sell  land  for  certain  purposes, 
a  tenant  for  life,  and  the  remainderman  in 
fee,  a  tenant  for  years,  a  tenant  in  common, 
the  vendor  under  an  executory  contract  for 
the  sale  of  land,  and  sometimes  the  vendee, 
though  not  always."  28  Bnc.  of  Law,  234- 
236.  A  person  may  exercise  one  of  the 
rights  Incident  to  title,  while  another  person 
is  exercising  a  different  right,  and  both  may, 
for  certain  purposes,  be  denominated  the 
owner. 

In  the  present  case  the  defendant  was  not 
in  possession,  did  not  have  the  right  of  pos- 
session, nor  did  he  have  the  right  to  exer- 
cise a  single  right  Incident  to  ownership,  but 
simply  had  the  right  to  specific  performance 
of  the  contract,  upon  condition  that  he  com- 
plied with  the  requirements  of  the  contract 
to  be  performed  by  him;  while,  on  the  other 
hand,  the  plaintiff,  as  between  her  and  the 
defendant,  had  not  only  the  actual  posses- 
sion, but  likewise  the  right  of  possession, 
through  her  tenants,  also  the  legal  title,  of 
which  she  could  not  be  divested  before  the 
time  mentioned  in  the  contract  As  between 
the  plaintiff  and  the  firm  of  J.  O.  Jarrard  & 
Bro.  the  law  would  have  thrown  upon  her 
the  loss  of  rents  for  the  unexpired  term  of 
the  lease,  and  there  is  not  just  reason  why 
she  should  not  bear  the  loss,  as  between  her 
and  the  defendant  When  the  plaintiff  enter- 
ed into  the  contract  to  convey  the  land  up- 
on certain  conditions,  it  waa,  in  the  first 
place,  her  duty  to  the  vendee  to  resort  to 
such  means  as,  it  might  reasonably  be  ex- 
pected, would  be  used  by  a  person  of  ordinary 
prudence  to  protect  her  property,  in  order 
that  she  might  comply  with  the  require- 
ments of  the  contract  on  her  part  Good 
faith  and  a  due  regard  to  her  obligations  re- 
quired such  action.  In  the  second  place,  as 
trustee  for  the  vendee,  the  law  enjoined  up- 
on her  that  she  should  use  all  reasonable 
means  to  protect  the  rights  of  her  cestui  que 
trust,  one  of  which  was  to  insure  the  property 
from  loss  by  fire.    It  cannot  be  successfully 
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contended,  at  this  late  day,  tbat  common 
prudence  and  an  ordinary  regard  to  business 
interests  did  not  demand  that  the  house 
should  have  been  Insured. 

The  following  are  the  reasons  why  the 
duty  rested  upon  the  vendor  to  insure  the 
property : 

(1)  She  was  in  possession,  exercising  acts 
of  ownership,  and  enjoying  the  beneficial 
interests  of  the  estate,  out  of  which  it  was 
only  Just  and  equitable  that  the  premiums 
of  insurance  should  have  been  paid. 

(2)  The  defendant  did  not  have  time  to  en- 
ter upon  the  premises,  except  by  the  consent 
of  those  in  possession,  and,  without  such 
consent,  would  have  been  a  trespasser. 

(3)  The  insurable  interest  of  the  vendee 
was  negligible,  being  merely  the  diflference 
between  the  value  of  the  land  and  the  agreed 
price,  while  the  vendor's  insurable  interest, 
was  sufl3clent  to  have  protected  her  from 
financial  loss.  The  Insurance  of  the  proper- 
ty would  also  have  r^^ulted  in  the  protection 
of  the  vendee. 

(4)  It  is  fallacious  to  argue  that  the  loss 
should  be  borne  by  the  vendee,  on  the  ground 
that  if  the  value  of  the  land  enhances  he 
would  receive  the  benefit  thereof,  and  there- 
fore he  should  sustain  the  loss  when  the  land 
decreased  in  value.  The  argument  is  not 
sound,  for  the  reason  that  in  one  case  he  gets 
the  specific  property  for  which  he  bargained, 
whereas  in  the  other  case  he  does  not,  on 
account  of  the  failure  of  the  vendor  to  car- 
ry out  his  contract,  by  disregarding,  as  we 
have  shown,  the  double  duty  resting  on  him 
to  protect  the  property  from  destruction  by 
fire. 

(5)  The  decree  not  only  imposes  upon  the 
vendee  the  duty  of  carrying  out  his  part  of 
the  contract,  but,  in  effect,  mattes  him  re- 
sponsible for  the  failure  of  the  plaintiff  to 
comply  with  her  obligation. 

(6)  If  the  vendee  had  entered  into  posses- 
sion, he  unquestionably  would  have  had  to 
bear  the  loss,  on  the  ground  that  it  was  his 
duty  to  protect  the  property.  It  would  there- 
fore be  inequitable  to  throw  the  loss  on  him, 
when  the  property  was  destroyed  during 
the  time  the  vendor  was  in  possession. 

[4]  (7)  The  rule  that  equity  considers  as 
done  that  which  should  be  done  cannot  be 
invoked  to  create  a  right  contrary  to  the 
agreement  of  the  parties.  In  this  case  it  is 
inapplicable,  for  the  reason  that  the  rights 
and  duties  of  the  vendee  in  connection  with 
the  premises  were  not  to  begin  until  there 
was  a  compliance  with  all  the  conditions 
mentioned  in  the  agreement.  Furthermore, 
the  doctrine  Is  only  applicable  when  there 
has  been  a  failure  to  discharge  some  obliga- 
tion then  resting  upon  the  party  against 
whom  the  doctrine  is  invoked.  It  connotes 
a  wrongful  act  in  failing  to  meet  a  subsisting 
obligation.  At  the  time  of  the  fire  the  de- 
fendant had  not  failed  to  discharge  any  du- 
ty then  resting  upon  him.    If  he  had  enter- 


ed into  possession,  he  would  have  been  com- 
pelled to  sustain  the  loss  by  reason  of  the 
duty  arising  from  the  fact  of  possession; 
but  the  contract  did  not  undertake  to  impose 
upon  him  any  duty  whatever  in  regard  to 
the  protection  of  the  house  and  lot  before 
the  conditions  of  the  contract  were  performed. 

(8)  By  reference  to  the  contract  it  will  be 
seen  that  it  has  been  construed  by  the  par- 
ties themselves,  and  that  they  regarded  the 
vendor,  and  not  the  vendee,  as  the  **owner,** 
and  that  he  should  be  so  considered,  until 
agreement  was  completed* 

(9)  In  the  case  of  Huguenin  v.  Courtenay, 
21  S.  G.  403,  53  Am.  Rep.  688,  the  court  held 
that  after  contract  for  the  sale  of  a  lease- 
hold interest  to  commence  in  future,  but 
before  the  purchaser  had  right  of  entry,  or 
was  entitled  to  the  possession  or  use  of  the 
property,  a  considerable  part  of  the  land 
was  washed  away  by  an  ocean  storm,  the  loss 
must  fall  on  the  vendor,  who  was  still  the 
owner,  and  that  he  was  not  entitled  to  a 
specific  performance  of  the  contract  The 
court  also  used  the  following  language,  which 
shows  that  the  terms  of  the  contract  may 
amount  to  nothing  more  than  an  executory 
agreement,  and  that  it  may  contain  condi- 
tions which  show  that  the  parties  did  not 
regard  the  contract  as  an  absolute  sale  at 
the  time,  to  wit:  "Under  a  proper  construc- 
tion of  the  terms  of  the  contract  in  this 
case,  it  amounted  to  nothing  more  than  an 
executory  agreement  for  the  sale  of  a  lease- 
hold estate,  the  term  of  which  was  to  com- 
mence and  possession  to  be  given  at  a  future 
day.  The  very  fact  that  it  contained  a  con- 
dition, 'Provided  I  can  obtain  the  consent  of 
the  present  lessee,'  shows  conclusively  that 
neither  of  the  parties  could  have  regarded 
the  contract  as  an  absolute  sale  at  the  time." 
There  is  no  difference  in  principle  between 
that  and  the  present  case.  The  consumma- 
tion of  the  agreement  depended  upon  the 
action  of  third  parties,  to  wit,  those  who 
held  incumbrances  on  the  property. 

[5]  In  the  case  of  Black  well  v.  Ryan,  21 
S.  G.  112,  the  court,  speaking  of  an  action 
for  specific  performance  of  a  contract  for 
the  sale  of  real  estate,  by  which  the  vendee 
agreed  to  pay  a  certain  amount  as  purchase 
money  and  the  vendor  agreed  to  make  title 
when  the  purchase  money  was  paid,  used  this 
language:  "This  contract  embodied  mutual 
covenants,  dependent  one  upon  the  other, 
and  was  therefore  what  is  known  as  an  ex- 
ecutory contract,  as  to  land,  which  conferred 
upon  the  vendor  what  Herman  and  Jones 
and  other  elementary  writers  denominate 
*a  lien  l)y  contract  or  reservation,'  as  dis- 
tinguished from  the  technical  ^vendor's  lien,* 
in  which  the  title  is  conveyed  to  the  ven- 
dee.** It  will  thus  be  seen  that  the  cove- 
nants are  mutual,  and  dependent  the  one  up- 
on the  other,  so  that  the  vendee  cannot  ex- 
ercise a  single  right  incident  to  the  owner- 
ship of  the  land,  unless  conferred  upon  him 
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by  the  contract,  nntll  he  fulfills  the  condi- 
tions, npon  the  performance  of  which  he  is 
to  acquire  the  title. 

Therefore  as  the  vendee  In  this  case  was 
not  permitted  to  exercise  any  right  of  own- 
ership, It  would  be  Inequitable  to  impose  up- 
on him  any  duty  relative  to  the  protection 
of  the  property,  over  which  the  vendor  was 
to  be  allowed  to  exercise  dominion  until  the 
contract  was  completed.  We  have  been  un- 
able to  find  a  single  reason  based  upon  Jus- 
tice and  equity,  that  would  make  the  vendee, 
and  not  the  vendor  in  possession,  responsi- 
ble for  the  loss. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed. 

HYDRICK  and  FRASBR,  JJ.,  concur. 

WOODS,  J.  (dissenting).  By  an  agi-eement 
dated  July  23,  1910,  the  plaintiff,  Nannie  J. 
Grood,  agreed  to  sell,  and  the  defendant,  J.  C 
Jarrard,  agreed  to  buy,  a  storehouse  and  lot 
In  the  town  of  Marietta  at  the  price  of  $1,100. 
Ten  dollars  of  the  purchase  money  was  paid 
in  cash,  and  the  contract  provided  for  the 
payment  of  the  remainder  in  equal  install- 
ments on  December  1,  1910,  and  December 
1,  1911,  and  for  the  execution  of  a  deed  of 
conveyance  by  the  plaintiff  and  a  mortgage 
by.  the  defendant  upon  payment  of  the  first 
Installment  When  this  agreement  was  made 
the  storehouse  was  rented  to  J.  G.  Jarrard 
&  Bro.,  a  mercantile  firm  of  which  the  de- 
fendant was  a  member,  from  December  1, 
1909,  to  December  1,  1910.  The  house  was 
destroyed  by  fire  on  August  31,  1910,  and 
the  firm  paid  rent  to  Mrs.  Good  up  to  that 
date.  The  defendant  refused  to  comply  with 
the  contract  of  purchase,  and  the  plain- 
tiff brought  this  action,  alleging  her  own 
readiness  to  make  the  conveyance  as  agreed 
and  the  refusal  of  the  defendant  to  comply, 
and  asking  for  Judgment  for  the  installment 
due,  and  for  a  decree  requiring  the  defend- 
ant to  execute  a  mortgage  for  the  other  in- 
stallment upon  tender  to  him  of  a  convey- 
ance of  the  premises  with  a  general  war- 
ranty, free  of  Incumbrances.  Other  defens- 
es were  set  up,  but  the  real  question  made  in 
the  circuit  court  and  by  the  appeal  is  wheth- 
er the  defendant  was  relieved  from  the  con- 
tract of  purchase  by  the  fact  that  the  store- 
house was  destroyed  by  fire. 

The  question  has  been  much  discussed  by 
the  courts,  but  since  the  case  of  Paine  r. 
Meller,  6  Vesey,  349,  decided  in  1801,  the 
following  rule  laid  down  by  Lord  Eldon  has 
been  followed  by  the  courts  in  England  and 
this  country  with  little  dissent:  "As  to  the 
mere  effect  of  the  accident  itself,  no  solid 
objection  can  be  founded  upon  that  simply; 
for  if  the  party  by  the  contract  has  become 
in  equity  the  owner  of  the  premises,  they  are 
his  to  all  intents  and  purposed.  They  are 
vendible  as  his,  chargeable  as  his,  capable  of 


being  incumbered  as  his,  they  may  be  devised 
as  his,  they  may  be  assets,  and  they  would 
descend  to  his  heir.  If  a  man  had  signed 
a  contract  for  a  house  upon  that  land,  which 
is  now  appropriated  to  the  London  Docks, 
and  that  house  was  burnt,  it  would  be  im- 
possible to  say  to  the  purchaser,  willing  to 
take  the  land  without  the  house,  because 
much  more  valuable  on  account  of  this  proj- 
ect, that  he  should  not  have  it."  The  courts 
of  Massachusetts,  Maine,  New  Hampshire, 
and  Oregon  maintain  that  the  vendee  is  not 
the  owner  until  the  legal  title  passes,  and 
that  it  is  illogical  to  hold  that  the  loss 
should  fall  on  him  until  he  has  acquired  the 
legal  title.  By  refinements  as  to  the  facts 
the  effort  has  been  made  to  show  that  Lord 
Eldon  did  not  intend  Paine  v.  Meller  to  lay 
down  the  general  rule  that  the  vendee  must 
bear  the  loss  arising  from  the  destruction 
of  the  property  of  which  he  had  become  the 
equitable  owner  by  reason  of  a  contract  of 
purchase.  But  these  refinements  fade  away 
in  view  of  the  reasons  stated  for  holding  , 
that  the  vendee  must  bear  the  loss  as  the 
real  owner  of  the  premises — that  "they  are 
vendible  as  his,  chargeable  as  his,  capable 
of  being  incumbered  as  his,  they  may  be  de- 
vised as  his,  they  may  be  assets,  and  they 
would  descend  to  his  heir/'  Not  only  so, 
but  such  refinements  have  been  disregarded, 
and  the  general  rule  that  the  vendee,  as  the 
real  owner,  must  bear  the  loss  of  his  prop- 
erty, has  been  followed  by  the  English  courts 
and  by  the  great  majority  of  the  appellate 
courts  of  this  country.  The  numerous  deci- 
sions accepting  the  rule  are  collected  in  note 
to  Sewell  V.  Underbill,  197  N.  Y.  168,  90  N. 
E.  430.  27  L.  R.  A  (N.  S.)  233,  134  Am.  St 
Rep.  863,  in  note,  18  Ann.  Cas.  795,  and  in 
39  Cyc.  1641.  Perhaps  there  is  no  higher  au- 
thority on  such  a  subject  than  Pomeroy's 
Equity  Jurisprudence,  and  there  the  rule  is 
thus  stated:  **The  effect  of  an  executory 
contract  for  the  sale  of  land,  in  working  an 
equitable  conversion,  and  in  clothing  the 
purchaser  with  an  equitable  estate  in  the 
land,  and  the  vendor  with  an  equitable  own- 
ership of  the  purchase  price,  has  already  been 
described.  As  soon  as  the  contract  is  final- 
ly concluded,  although  it  is  wholly  executo- 
ry in  form,  these  rights  and  estates  become 
fixed  and  vested.  It  follows,  therefore,  that 
the  purchaser,  being  the  equitable  owner,  is 
entitled  to  all  the  benefits  and  assumes  all 
the  risks  of  ownership."  "From  that  time 
he  takes  the  benefit  of  all  subBequent  im- 
provements, increases,  gains,  rises  in  value, 
and  other  advantages  happening  to  the  prop- 
erty. Conversely,  the  subject-matter  is  at 
his  risk,  and  he  must  bear  all  total  or  par- 
tial losses,  from  fire  or  other  accidental 
cause,  or  from  trespassers,  and  all  deprecia- 
tions in  value,  and  other  disadvantages;  'res 
periit  domino'  This  liability  is,  however, 
subject  to  the  important  limitation  that  the 
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loss  or  depreciation  does  not  arise  from  the 
neglect,  default,  or  unwarrantable  delay  of 
tlie  Tender  in  carrying  out  the  contract" 
Section  406  and  note. 

The  reasons  supporting  this  general  con- 
sensus of  authority  seem  plain,  when  the 
real  and  practical  interests  of  the  parties 
and  their  relations  to  the  property  are  con- 
sidered. The  legal  title  of  the  vendor  after 
the  making  of  the  contract  is  nothing  sub- 
stantial beyond  the  mere  use  of  the  property 
until  time  to  deliver  the  title  and  security 
for  the  purchase  money.  The  equitable  title, 
which  vests  in  the  vendee  as  soon  as  the  con- 
tract is  made,  is  the  real  beneficial  title,  sub- 
ject only  to  the  temporary  postponement  of 
the  use,  and  to  the  lien  for  the  purchase 
money.  However  great  may  be  the  acciden- 
tal loss  in  value  or  the  accidental  increase, 
the  vendee  bears  the  loss  or  takes  the  in- 
crease, as  the  real  owner  of  the  property. 
Since  the  contract  requires  the  vendor  to 
convey  and  the  vendee -to  accept  the  convey- 
ance, equity  considers  the  relations  of  the 
parties  to  the  property  and  to  each  other  the 
same  as  if  that  were  done  which  the  contract 
requires  Ediall  be  done;  that  is,  it  considers 
the  vendee  the  owner  of  the  property,  sub- 
ject to  the  vendor's  rights  laid  down  In  the 
contract 

The  precise  question  here  Involved,  wheth- 
er the  vendee  must  comply  with  his  contract 
after  a  partial  destruction  of  the  property, 
consisting  of  real  estate  held  in  fee,  has  not 
been  before  the  courts  of  last  resort  in  this 
state.  But  the  principle  has  been  decided, 
for  it  has  been  held  that  after  the  execution 
of  a  contract  of  sale  the  vendee  is  to  be 
treated  as  the  owner,  and  upon  his  death  the 
land  passes  to  his  heir.  In  Xiandrum  v. 
Hatcher,  11  Rich.  54,  70  Am.  Dec.  237,  the 
court,  citing  Story,  Eq.  Jur.  1212,  states  the 
law  thus:  **Where  a  contract  is  made  for  the 
sale  of  land,  the  vendor  is  in  equity  immedi- 
ately deemed  a  trustee  for  the  vendor  of  the 
purchase  money.  Under  such  circumstances, 
the  vendee  is  treated  as  the  owner  of  the 
land  and  it  is  devisable  and  descendible  as 
his  real  estate."  Roddy  v.  Elam,  12  Rich. 
Bq.  343;  Whitmire  v.  Boyd,  53  S.  0.  315,  31 
S.  E.  306.  From  this  doctrine,  that  the  ven- 
dee is  the  real  owner,  it  inevitably  follows 
that  as  the  owner  he  must  bear  the  loss. 
Being  the  real  owner  of  the  property,  he  has 
an  insurable  interest,  and  he  cannot  put  upon 
the  vendor  the  loss  arising  from  his  own  neg- 
lect to  insure.    39  Cyc.  ICAl, 

The  case  of  Huguenln  v.  Courtenay,  21  S. 
C.  403,  53  Am.  Rep.  688,  is  not  opposed  to 
the  conclusion  that  the  equitable  title  and 
the  real  interest  under  a  contract  for  the 


sale  of  land  held  In  fee  simple  passes  to  the 
vendee,  and  that  the  destruction  of  the  build- 
ings by  fire  is  no  defense  to  an  action  for 
the  purchase  money.  In  that  case,  In  conse- 
quence of  a  storm,  the  lot  on  Sullivan's  Is- 
land, which  the  plaintiff  had  agreed  to  seU 
to  the  defendant,  was  covered  by  water  to 
such  an  extent  as  to  make  it  unfit  for  the 
purpose  for  which  it  was  purchased.  The 
court  rested  its  conclusion  that  .the  vendee 
was  not  bound  to  comply  with  his  contract 
on  the  distinction  that  the  vendor  held  only 
a  leasehold  estate.  The  language  of  the 
court  was:  "Hence  the  practical  inquiry  in 
this  case  is  whether  the  ownership  of  the 
propei'ty  in  question  was  transferred  from 
the  plaintiff  to  the  defendant  at  the  date  of 
the  contract  above  set  forth,  to  vrlt,  July  25v 
1881.  According  to  the  authorities,  the  titie 
or  estate  of  property  of  the  character  of 
that  now  under  consideration  does  not  pass 
until  the  leaseholder's  term  commences,  and 
he  has  taken,  or  Is  entitled  to  take,  posses- 
sion. The  very  nature  of  such  an  estate  con- 
sists in  use  and  possession."  Thus  the  court 
clearly  says  that  the  case  depended  upon 
whether  the  vendee  had  become  the  owner 
of  the  property  by  his  contract  of  purchase — 
indicating  that;  if  the  vendee  had  become  the 
owner  the  loss  would  fall  on  him,  and  he 
would  have  to  pay  the  purchase  money.  But 
this  result  was  prevented  by  the  fact  that 
the  case  was  an  exception  to  the  rule^  and 
the  vendee  did  not  become  the  owner,  because 
the  contract  related  to  a  leas^old  estate. 
Had  the  estate  been  a  fee  simple,  the  gener^ 
al  rule  would  have  applied,  and  the  vendee^ 
on  the  authority  of  Landrum  v.  Hatcher 
and  other  cases  above  cited,  must  have  be^i 
held  to  be  the  owner  of  the  land  upon  whom 
the  loss  would  fall,  liie  tide  to  the  land 
in  the  case  now  before  the  court  being,  not  a 
leasehold,  but  a  fee  simple,  which  in  equity 
passed  to  the  vendee  as  soon  as  the  contract 
to  purchase  was  made,  under  the  well-settied 
rule,  the  law  forbids  that  he  be  relieved 
from  his  purchase  on  account  of  the  destruc- 
tion of  the  building  by  fire. 

Even  if  the  reasons  supporting  this  conclu- 
sion were  less  convincing  than  they  are^  and 
the  weight  of  the  argument  were  in  favor  of 
holding  that  the  loss  should  fall  on  the  ven- 
dor, yet  I  venture  to  think  it  unvrlse  for  the 
court  to  adopt  a  rule  opposed  to  the  current 
of  Judicial  opinion  in  England  and  this  coun- 
try, and  irreconcilable,  as  I  have  tried  to 
show,  with  the  principle  laid  down  in  seve^ 
al  cases  in  this  state. 

WATTS,  J.,  concurs. 
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TILLMAN   T.  TILLMAN. 

{Supreme  Court  of  South  Carolina.     Jan.  6^ 

1013.) 

Supplemental  order. 

For  former  opinion,  see  76  S.  E.  559. 

TUlman  &  Mays,  of  Greenwood,  for  peti- 
tioner. S.  McG.  SUukins,  of  Edgefield,  and 
De  Pass  &  De  Pass,  of  Columbia,  for  re- 
spondent. 

FEB  CURIAM.  The  parties  to  tMB  con- 
troversy being  unable  to  agree  as  to  the 
details  referred  to  in  the  order  dated  De- 
cember 9,  1912,  the  court  orders  as  follows: 

The  children,  Donschka  Pickens  Tillman 
and  Sarah  Stark  Tillman,  are  to  be  In  the 
custody  of  their  father,  B.  R.  Tillman,  Jr., 
every  year  during  the  months  of  July  and 
August,  subject  to  the  right  of  the  mother 
to  have  them  at  all  times  when  ill.  They 
are  to  go  to  their  father  every  year  on  De- 
cember 26th,  and  remain  until  January  2d, 
following,  and  to  spend  with  him  any  week 
in  April  of  every  year  that  the  mother  may 
duly  indicate  to  him  as  most  convenient 
The  children  are  to  spend  every  other  Sat- 
urday with  their  father  when  in  their  mo- 
ther's custody,  and  with  their  mother  when 
In  the  father's  custody  in  July  and  August. 
The  duty  is  imposed  on  the  mother  to  pro- 
vide that  the  father  shall  have  reasonable 
access  to  the  children  in  case  of  serious  ill- 
ness. 

The  children  may  be  taken  temporarily 
out  of  the  state  by  either  parent  for  their 
health  or  pleasure,  but  the  undertaking  to 
the  state  of  South  Carolina  mentioned  in 
the  former  order  shall  provide  that  they 
shall  not  be  removed  permanently  from  the 
state  and  that  they  shall  be  at  all  times  sub- 
ject to  the  order  of  this  court 

The  court  adjudges  nothing  as  to  the  duty 
of  the  f&ther  to  support  the  children,  be- 
cause that  question  is  not  before  it  in  this 
proceeding,  and  because  there  is  no  evidence 
that  the  father  has  refused  to  support  them. 


(93  S.  C.  71) 

McLEOD   T.   ATLANTIC    COAST   LINE   R. 

CO. 

{Supreme  Court  of  South  Carolina     Dec.  2& 

1912.)  ^ 

Railboads  (fi  446*)  —  Killing  Stock  on 
Track— Negligencjb— Credibility  or  Wit- 
nesses. 

Though  the  jury,  in  an  action  against  a 
railroad  company  for  killing  stock  on  the  track, 
must  consider  the  Interest  of  plaintiff  and  of 
the  employes  of  the  company  in  weighing  their 
testimony,  they  must  also  consider  the  force  of 
the  presumption  of  negligence  arising  from  the 
accident. 

[Ed.   Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  fi$  1627-1641 ;   Dec,  Dig.  S  446.*J 


On  petition  for  rehearing  and  staying  re- 
mittitur. Petition  for  rehearing  dismissed, 
and  order  staying  remittitur  revoked. 

For  former  opinion,  see  76  S.  E.  10. 

PER  CURIAM.  The  points  made  in  the 
petition  for  rehearing  were  fully  considered 
by  the  court  The  court  has  given  no  sanc- 
tion to  the  notion  that  juries  are  warranted 
in  discrediting  railroad  employes  testifying 
as  to  injuries  received  from  machinery  under 
their  controL  The  interest  of  the  plaintiff  Is 
to  be  considered  by  the  jury  In  weighing  his 
testimony,  and  the  same  rule  applies  to  an 
agent  of  the  corporation,  against  whom  neg- 
ligence is  charged.  The  character  or  man- 
ner of  either  the  plaintiff,  or  the  employe 
or  agent  of  the  defendant,  or  the  circum- 
stances of  the  transaction,  may  carefully 
neutralize  in  the  minds  of  the  jury  the  ele- 
ment of  interest  or  natural  bias. 

Nevertheless  a  plaintiff,  whose  stock  has 
been  killed  by  a  railroad  train,  has  the 
right  to  have  the  Jury  consider  the  force  of 
the  presnmptlon  in  his  favor,  as  testimony 
against  the  account  of  the  accident  given  by 
the  railroad  employ^.  It  was  to  protect 
him  from  being  absolutely  bound  by  the 
testimony  of  the  railroad  employes  that  the 
rule  as  to  the  presumption  of  negligence 
was  adopted. 

It  is  ordered  that  the  petition  be  dismiss- 
ed, and  the  order  staying  the  remittitur  be 
revoked. 

(93  S.  C.  312) 

GOREB    T.    GREENWOOD    COUNTY    SU- 
PERVISOR et  al 

(Supreme  Court  of  South  Carolina.     Dec.  2ft, 

1912.) 

1.  Statutes  (§  S4*) — ^Bnaotmbnt^Appbovai. 
BY  THE  Governor. 

Where,  on  February  23d,  the  Legislature 
passed  an  act  providing  for  the  appointment  of 
a  magUtrate,  and.  though  presented  to  the 
Governor  on  that  aate  for  his  approval,  it  was 
not  returned  within  three  days,  although  the 
legislature  continued  in  session  until  the  29th. 
it  became  a  law  under  the  direct  provisions  of 
Const  art.  4,  S  23,  as  if  signed  on  the  26th. 

[Kd.    Note.— For   other   cases,    see    Statutes, 
Cent.  Dig.  i  37 ;    Dec.  Dig.  §  34.»] 

2.  Statutes   (§  255*)— Enactmbnt^Time  of 
Going  into  Effect. 

As  Act  Feb.  23,  1912  (Laws  1912,  p.  006), 
providing  for  the  appointment  of  a  magistrate 
at  Corona ca,  which  became  a  law  on  the  26th 
by  the  Governor's  failure  to  return,  did  not, 
under  the  direct  provisions  of  Civ.  Code  1912. 
§  37,  go  Into  ett'ect  for  20  days  thereafter;  and 
a  recommendation  by  the  Senate,  before  ad- 
journment on  the  29th,  as  to  the  appointment, 
18  not  binding  on  the  Governor,  so  that  an  ap- 
pointment by  the  Governor  after  the  act  took 
effect  without  consent  of  the  Senate  was  valid. 
[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §  336;    Dec.  Dig.  §  255.*] 

3.  Mandamus   (§  15*)    —  Justices  or  thb 
Peace—Compensation. 

In  a  mandamus  proceeding  by  a  magistrate 
to  compel  the  connty  treasurer  and  supervisor 
to  pay  him  the  salary  fixed  by  law,  they  cannot 


•For  other  cases  see  Mm«  topic  and  section  NUMBER  in  Dec.  Dls.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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defend  on  the  ground  that  he  has  failed  to 
discbarge  the  duties  of  his  oflBice  in  a  proper 
manner. 

[Ed.  Note. — ^For  other  cases,  see  Mandamus, 
Cent.  Dig.  ii  47,  49 ;   Dec  Dig.  |  15.*] 

Original  application  by  W.  O.  Goree  for 
writ  of  mandamus  directed  to  the  county 
supervisor  and  the  county  treasurer  of 
Greenwood  county.    Writ  awarded. 

D.  H.  Magill,  of  Greenwood,  for  petition- 
er. Giles  6t  Ouzts,  of  Greenwood,  for  re- 
spondents. 

GARY,  a  J.  This  is  an  application  to 
the  court,  in  the  exercise  of  its  original  Ju- 
risdiction, for  a  writ  of  mandamus. 

The  facts  are  thus  alleged  in  the  petition: 
"(1)  That  on  the  19th  day  of  March,  1912, 
he  was  duly  and  legally  appointed  and  com- 
missioned as  a  magistrate  in  and  for  the 
county  of  Greenwood,  at  Coronaca,  in  said 
county,  the  office  having  been  established  at 
that  place  by  an  act  of  the  General  Assem- 
bly at  its  session  of  1912.  (2)  That  the  an- 
nual salary  of  your  petitioner  as  such  mag- 
istrate, as  fixed  by  law,  is  the  sum  of  |100, 
and  the  said  act  provides  that  such  salary 
shall  be  due  and  payable  quarterly  upon 
the  order  of  the  county  supervisor.  (3) 
That  your  petitioner  has  held  the  said  office 
of  magistrate  under  said  appointment  and 
commission,  and  has  discharged  the  duties 
thereof,  as  required  by  law  until  the  present 
time,  and  on  thei  1st  day  of  October,  1912, 
the  said  supervisor  refused  to  make  the  or- 
der required  by  law  for  the  quarterly  pay- 
ment due  on  that  day,  and,  notwithstanding 
the  petitioner's  demand,  the  said  respondent, 
the  county  supervisor,  refused  and  still  re- 
fuses to  make  said  order  for  said  quarterly 
payment  of  |^.  Wherefore  your  petitioner 
prays  that  a  writ  of  mandamus  issue  com- 
manding said  supervisor  to  draw  his  said 
order  as  required  by  law  for  said  quarterly 
payment,  and  that  the  county  treasurer  be 
required  to  pay  the  same,  and  that  th^  coun- 
ty supervisor  be  required  to  pay  tlie  costs 
of  these  proceedings.*' 

The  return  of  the  respondents  is  as  fol- 
lows: (1)  That  they  deny  each  and  every 
allegation  in  said  petition  contained,  not 
hereinafter  admitted.  (2)  That  on  the  23d 
day  of  February,  1912,  the  Legislature  of 
South  Carolina  did  pass  an  act  providing 
for  the  appointment  of  a  magistrate  at  Cor- 
onaca at  a  salary  of  |100  per  annum,  the 
said  salary  to  be  paid  quarterly  as  alleged  in 
said  petition.  (3)  That  the  said  act  was 
presented  to  the  Governor  for  his  approval 
on  the  23d  day  of  February,  1912,  and  was 
not  returned  within  three  days  to  the  house 
in  wliich  It  originated:  the  General  Assem- 
bly being  in  session.  (4)  That  on  the  29th 
day  of  February,  1912,  the  Senate,  then  be- 
ing in  session,  recommended  to  the  Govern- 
or and  advised  for  appointment  as  magis- 
trate  at   Coronaca    G.    Medlin   (see   Senate 


Journal,  pp.  990,  991),  and  the  Governor  fill- 
ed and  refused  to  make  said  appointment, 
but  on  the  19th  day  of  March,  1912,  the 
Legislature,  having  adjourned,  appointed  the 
petitioner  without  the  advice  and  consult  of 
the  Senate,  as  is  provided  in  article  5,  S 
20,  of  the  Constitution  of  this  state.  (5) 
That,  although  the  act  under  which  the  pe- 
titioner was  appointed  created  the  office  of 
magistrate  at  Coronaca,  there  being  no  mag- 
istrate at  that  place  before,  and  no  vacancy 
in  the  office,  and  the  said  act  provides 
among  other  things  that  "each  magistrate 
shall  have  his  office  at  the  place  for  which 
he  shall  be  appointed."  (6)  That  the  peti- 
tioner lives  on  a  farm  two  miles  from  the 
town  of  Coronaca,  the  place  at  which  he 
was  appointed,  and  has  never  had  an  office, 
or  transacted  any  business  pertaining  to  the 
office  of  magistrate,  in  the  said  town. 

[1,  2]  The  act  of  1912  (Laws  1912,  p.  606), 
under  which  the  petitioner  was  appointed, 
provides  that  there  shall  be  appointed  11 
magistrates  for  the  county  of  GxeenwoodL 
one  of  whom  shall  be  commissioned  for  each 
of  the  following  places:  Ck)ronaca,  each  of 
whom  shall  his  office  at  the  place  for  which 
he  shall  be  appointed.  The  act  further  pro- 
vides for  the  amount  of  salary  for  the  re- 
spective magistrates,  and  the  manner  in 
which  it  is  to  be  paid.  Section  23,  art  4, 
of  the  (constitution,  provides  that:  "If  a 
bill  or  Joint  resolution,  shall  not  be  return- 
ed by  the  Governor,  within  three  days  after 
it  shall  have  been  presented  to  him,  Sun- 
days excepted,  it  shall  have  the  same  force 
and  effect,  as  If  he  had  signed  It,  unless  the 
General  Assembly,  by  Its  adjournment  ixre- 
rents  its  return."  Section  39,  Codes  of 
Laws  1912,  is  as  follows:  "No  act  or  Joint 
resolution  passed  by  the  General  Assembly, 
shall  take  effect  or  become  of  force  until 
the  twentieth  day  after  the  day  of  its  ap- 
proval by  thQ  executive,  unless  some  other 
day  be  specially  named  in  the  body  of  the 
act  or  Joint  resolution,  as  the  day  upon 
which  it  shall  take  effect"  The  act  under 
consideration  was  presented  to  the  Govern- 
or on  the  23d  of  February,  and,  as  the  Leg- 
islature remained  in  session  until  the  29th 
of  February,  it  had  the  same  force  and  ef- 
fect as  if  it  had  been  signed  by  the  Govern- 
or on  the  26th  day  of  February.  It,  how- 
ever, did  not  take  effect  until  the  twentieth 
day  after  the  26th  of  February.  As  the  act 
did  not  become  effective  until  the  twentieth 
day  after  its  approval,  and  as  the  legisla- 
ture had  then  adjourned,  it  was  not  possible 
for  the  appointment  to  be  made  by  and  with 
the  advice  and  consent  of  the  Senate;  and 
any  recommendation  by  that  body  before 
the  act  went  into  effect  was  without  any 
force  whatever. 

[3]  The  respondents  seek  to  defeat  the 
right  of  the  petitioner  to  writ  of  mandamus, 
on  the  ground  that  he  has  not  an  office,  and 
has  not  transacted  any  business  pertaining 


•For  Oder  casM  too  iama  topic  and  aection  NUMBER  in  Dae.  Dig.  4b  Am.  Dig.  Key-No.  Seriea  4b  Rap'r  Indezei 


S.CJ 


STATE  V.  CAUSEY 


707 


to  the  office  of  magistrate  at  Coronaca.  This 
is  not  a  condition  precedent  to  the  petition- 
er's right  of  appointment,  and  whether  such 
fact  showed  a  failure  to  discharge  the  du- 
ties of  his  office  in  a  proper  manner  was 
not  a  question  to  be  determined  by  the  re- 
spondents. 

It  is  the  Judgment  of  this  court  that  the 
prayer  of  the  petitioner  be  granted.  All 
concurring. 


S.  C.  900) 

STATE  ex  reL  CAUSEY,  Clerk  of  Court,  t. 

CAUSEY  et  al. 

(Supreme  Court  of  South  Carolina.     Dee.  19, 

1912.) 

L  Officebs  (|  130*)— Official  Bonds— liiA- 

BILITY  FOB  SUCCESSIVS  TERMS. 

Where  a  public  officer  serves  successive 
terms,  and  gives  separate  bonds  with  different 
sureties  to  cover  each  term,  the  relation  of  the 
sureties  on  the  two  bonds  towards  each  other 
and  their  liabiUty  thereon  is  no  different  from 
what  it  would  be  if  such  officer  had  been  suc- 
ceeded by  another  and  the  second  bond  liad 
been  given  by  such  successor. 

[Bid.  Note. — For  other  cases,  see  Officers,  Cent 
Dig.  il  230,  235;    Dec  Dig.  |  130.*] 

2.  Officebs  (I  130*)— Liabiutt  on  Bonds — 
Extent  of  Liability. 

A  public  officer  and  the  sureties  on  his 
official  bond  are  not  liable  for  official  funds  re- 
ceived by  his  predecessor,  unless  he  receives 
them,  or  is  guilty  of  negligence  in  collecting 
them  from  his  predecessor,  and,  where  his 
predecessor  misappropriates  them  and  is  insol- 
vent when  the  successor's  bond  is  given,  they 
are  not  liable. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  H  280,  235 ;   Dec.  Dig.  i  130.»] 

3.  Evidence  (fi  423*)  —  Pabol  Evidence  — 
Obdeb  of  Ljability  of  Subeties. 

Whether  the  liability  of  sureties  on  several 
bonds  given  for  the  same  purpose  is,  as  between 
themselves,  primary  or  secondary,  does  not  de- 
pend on  contract,  but  on  a  mere  equity,  which 
may  be  established  by  parol  testimony. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |f  1957-1965;    Dec.  Dig.  S  423.*] 

4.  Clebes  of  Cotjbts  (|  74*) — Bonds — ^Lia- 
bility FOB  Successive  Tebms. 

Where  a  clerk  of  court,  during  his  first 
term  of  office,  converted  funds  to  his  own  use, 
and  they  were  not  in  his  possession  when  he 
entered  on  the  discharge  of  the  duties  of  his 
second  term,  the  sureties  on  his  bond  covering 
his  second  term  were  not  liable  for  the  mis- 
appropriation. 

[Ed.  Note.— For  other  cases,  see  Clerks  of 
Courts,  Cent.  Dig.  ff  127-134;  Dec  Dig.  i 
74.*] 

5.  Clebks  of  Coubts  (§  74*)— Bonds— Lia- 
bility FOB  Successive  Tebms. 

Where  a  clerk  of  court  was  in  the  actual 
possession  of  funds  when  he  executed  the  bond 
covering  his  second  term,  and  afterwards  mis- 
appropriated them,  the  sureties  on  the  bond  cov- 
ering his  first  term  were  not  liable  for  the  mis- 
appropriation. 

[Ed.  Note. — ^For  other  cases,  see  Clerks  of 
Courts,  Cent  Dig.  §§  127-134;  Dec.  Dig.  | 
74.*] 

6.  Clebks  or  Coubts   (|  75*)— Actions  on 
Bonds — Evidence. 

The  failure  of  a  clerk  of  court  during  his 
first  term  of  office  to  pay  over  on  demand,  as 
required   by   statute,    moneys   coming   into   his 


hands,  was  prima  facie  evidence  that  be  mis- 
appropriated such  funds  during  his  first  term; 
and  hence  that  the  sureties  on  the  bond  cover- 
ing his  second  term  were  not  liable. 

[Ed.  Note. — For  other  cases,  see  Clerks  ot 
Courts,  Cent.  Dig.  U  135-142;  Dec.  Dig.  § 
75.*] 

7.  Officebs  (8  130*)— Official  Bonds— Lia- 
bility FOB  Successive  Tebms. 

A  public  officer  upon  entering  on  a  second 
term  should  collect  from  himself  or  from  the 
sureties  on  the  bond  covering  his  first  term 
moneys  required  to  be  turned  over  to  himself 
as  his  own  successor,  and  if  he  fails  to  do  so, 
and  the  sureties  on  the  first  bond  become  in- 
solvent,  the  sureties  on  his  second  bond  are 
liable  for  the  loss  caused  by  this  negligence. 

[Ed.  Note.— For  other  cases,  see  Officers. 
Cent.  Dig.  ff  230,  235;    Dec.  Dig.  f  130.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Hampton  County;    R.  C.  Watts,  Judge. 

"To  be  ofllclally  reported." 

Action  by  the  State,  on  the  relation  of  L. 
F.  Causey,  clerk  of  court  of  common  pleas 
and  general  sessions,  against  R.  E.  Causey, 
executor  of  W.  B.  Causey,  deceased,  and 
others.  From  the  judgment,  the  parties  bring 
cross-appeals.  Afi^rmed  in  part,  and  re- 
versed in  part. 

E.  F.  Warren  and  Geo.  Warren,  both  of 
Hampton,  for  appellant.  W.  H.  Townsend, 
of  Columbia,  for  Gulf  &  Atlantic  Ins.  Co. 
J.  W.  Manuel,  of  Hampton,  for  R.  EI  Causey. 
Miller,  Whaley  &  Bissell,  of  Charleston,  and 
J.  W.  Moore,  of  Hampton,  for  United  States 
Fidelity  &  Guaranty  Co.  W.  B.  De  Loach,  of 
Camden,  for  Hughey.  W.  D.  Connor,  of 
Bmnson,  for  Hampton  Loan  &  Exchange 
Bank. 

GARY,  C.  J.  W.  B.  Causey,  upon  his  elec- 
tion as  clerk  of  the  court  for  Hampton  county, 
executed  his  bond  on  the  2d  January,  1905, 
with  the  United  States  BMdelity  &  Guaranty 
Company  as  surety.  At  the  expiration  of  his 
term  of  office,  he  was  re-elected,  and  executed 
a  new  bond  dated  the  6th  of  January,  1909, 
with  the  Gulf  &  Atlantic  Insurance  Company 
as  surety.  Both  bonds  contained  the  con- 
dition as  required  by  the  statute,  that  the 
officer  "shall  well  and  truly  perform  the 
duties  of  said  office,  as  now  or  hereafter  re- 
quired by  law,  during  the  whole  period  he 
may  continue  in  said  office."  W.  B.  Causey 
died  on  the  13th  of  April,  1909.  The  state 
instituted  separate  proceedings  on  said  bonds, 
but  the  actions  were  afterwards  consolidated. 
The  testimony  shows  conclusively  that  all 
the  sums  of  money  for  the  recovery  of  which 
these  actions  were  brought  were  received  by 
the  clerk  of  the  court  in  the  discharge  of 
his  official  duties  during  his  first  term  of 
office,  except  the  sum  of  1139.34,  claimed 
by  the  Hampton  Loan  &  Exchange  Bank, 
which  came  into  his  hands  on  the  10th  of 
April,  1909.  Causey  failed  to  comply  with 
the  requirements  of  section  1227,  Code  of 
Laws  (1912),  and  refused  to  pay  said  sums 
to  the  respective  parties  entitled  to  them. 
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although  frequent  demands  were  made  upon 
him  during  his  first  term  of  office.  The  ref- 
eree to  whom  all  issues  were  referred  ruled 
that  both  companies  were  equally  liable  for 
all  the  defaults  of  Causey.  He  also  ruled  as 
follows  in  regard  to  the  equities  between 
the  sureties  on  the  respective  bonds:  "As 
to  the  Joint  liability  of  the  two  insurance 
companies,  I  hold  that  a  default  accruing 
vluring  the  life  of  the  first  bond,  and  continu- 
ing into  the  period  covered  by  the  second 
bond,  is  a  continuing  default,  which  makes 
the  surety  of  the  second  bond  equally  liable 
with  the  surety  of  the  first;  for  the  testi- 
mony is  that,  whilst  most  of  the  defaults 
were  made  daring  the  period  of  the  first 
bond,  it  has  ever  since  continued/*  Excep- 
tions assigning  error  in  regard  to  said  con- 
clusions were  overruled  on  appeal  to  the  cir- 
cuit court,  and  the  said  questions  are  now 
before  this  court  fbr  consideration. 

[1]  The  first  question  that  will  be  consid- 
ered is  whether  the  relation  of  the  sureties 
on  the  two  bonds  towards  each  other  is  dif- 
ferent from  what  it  would  have  been,  if 
Causey  had  not  been  re-elected,  but  had  been 
succeeded  by  another  party,  as  clerk  of  the 
court  In  the  case  of  Commissioners  t. 
Greenwood,  1  Desaus.  451,  it  appears  that 
Bocquet  was  elected  a  commissioner  for  the 
treasury,  and  gave  his  bond  for  the  faithful 
performance  of  the  duties  of  his  office  ac- 
cording to  law.  After  the  expiration  of  his 
term  of  service,  he  was  re-elected,,  but  did 
not  give  a  new  bond.  In  discussing  the 
question  whether  the  bond  was  binding,  ex- 
cept for  defaults  committed  during  his  first 
term  of  office,  the  court  stated  the  principle 
as  follows:  ''We  are  of  the  opinion  that 
this  bond  can  only  be  obligatory  for  such 
defalcations  as  may  have  occurred  during 
Bocquet's  continuance  in  office  under  his  first 
appointment;  because  his  election  by  the 
Legislature  was  a  new  act.  It  was  a  new 
Legislature.  He  received  a  new  commission. 
He  took  the  oath  anew,  and  the  executive 
ought  to  have  taken  a  new  bond.  So,  like- 
wise, on  his  second  election,  it  was  a  new 
house  of  Legislature ;  another  Governor.  He 
had  a  new  commission,  and  took  the  oath 
again.  Though  the  same  person,  he  was  a 
new  officer,  and  the  Constitution  required 
all  those  acts  to  be  done  each  time.  They 
ought  to  have  been  done,  and  we  must  con- 
sider them  as  done.  If  they  were  not,  there 
was  no  blame  imputable  on  the  defendants. 
If  the  public  sustains  a  loss,  the  censure 
must  fall  on  those  whose  duty  it  was  to  have 
taken  care  of  the  Interest  of  the  state.  The 
neglect  of  doing  what  ought  to  have  been 
done  cannot  revive  or  give  efficacy  to  a  bond 
for  a  longer  period  than  it  was  intended  to 
be  binding."  See,  also,  S.  C.  Society  v.  John- 
son, 1  McCord.  41,  10  Am.  Dec.  644,  S.  C. 
Ins.  Co.  V.  Smith,  2  Hill,  589,  and  Hall  v. 
Hall,  45  S.  C.  166,  22  S.  E.  818.  The  same 
doctrine  was  announced  in  the  case  of  Whlt- 
mire  v.  Laugston,  11  S.  C.  381,  in  which  the 


court  speaking  of  an  officer  who  succeeds 
himself  used  the  following  language:  'The 
fact  that  both  are  the  same  person  makes 
no  difference  in  this  respect,  for  the  terms 
of  the  office  are  distinct  and  separate,  and  If 
there  is  evidence  that  at  the  expiration  of 
the  first  term  the  funds  were  properly  turned 
over  to  the  successor,  although  the  person  be 
the  same,  the  sureties  on  the  official  bond 
for  the  first  term  are  thereby  discharged. 
Vaughan  y.  Evans,  1  Hill  Bq.  414 ;  Field  ▼. 
Pelot,  McMul.  Eq.  370;  EJnicks  v.  Powell, 
2  Strob.  Eq.  196.  The  case  of  Vaughan  y« 
Evans  is  questioned  by  Harper  (who  delivered 
the  opinion  in  it)  in  the  subsequent  case  of 
Field  V.  Pelot»  but  the  explanation  of  Vaugh- 
an  V.  Evans  by  Johnson,  Chancellor,  in  his 
separate  opinion  in  Field  v.  Pelot,  is  very 
satisfactory,  and  Is  clear  on  this  point  that 
in  Vaughan  v.  Evans  it  was  held  'that  a 
surety  is  discharged  if  no  act  of  maladmin- 
istration was  committed  during  his  time» 
provided  he  can  show  that  at  the  expiration 
of  that  time  the  trust  fund  passed  into 
hands  lawfully  entitled  to  the  possession 
of  it'  The  case  has  always  been  recognized 
as  authority,  and  the  same  doctrine  la  upheld 
in  Street  v.  Laurens,  5  Rich.  Eq.  227." 

Turning  to  the  last-mentioned  case,  we  find 
the  facts  were  as  follows :  Mr.  Laurens  was 
four  times  elected  as  master  in  equity  for 
Charleston  district  His  mother,  Mrs.  EUlza 
Laurens,  was  one  of  his  sureties  on  hla 
official  bonds  for  his  first  and  second  terms. 
It  was  not  denied  that  the  assets  for  whidi 
the  plaintUEs  sought  a  recovery  came  into 
the  hands  of  Mr.  Laurens  during  hla  first 
two  terms ;  in  other  words,  during  the  time 
for  which  Mrs.  Laurens  was  bound  as  one 
of  his  sureties.  It  was  contended  that  his 
default  related  to  cash  received  by  him, 
and  not  paid  to  the  rightful  owner ;  and  tliat, 
when  he  was  elected  for  the  third  time  and 
qualified,  he  became  debtor  for  that  cash 
to  plaintUf  as  his  ovm  successor  upon  the 
principle  that,  where  the  rights  of  creditor 
and  the  obligations  of  a  debtor  of  payer 
and  payee  combine  in  the  same  person,  the 
debt  is  discharged ;  that  the  money  must  be 
considered  as  having  been  paid  by  himself 
to  himself  at  the  commencement  of  his  last 
term ;  and  that  the  liability  for  the  misappro- 
priation of  the  money  was  therefore  thrown 
upon  the  sureties  of  his  last  official  bond. 
In  disposing  of  this  question.  Chancellor  Dar- 
gan  used  this  language:  "But  the  rule  on 
which  the  exceptants  rely  is  subject  to  modi- 
fications and  exceptions.  It  would  not  apply 
to  a  case  where  consequential  damages  re- 
sulted from  the  nonfeasance  or  misfeasance  of 
an  act  which  the  official  duty  of  the  master 
required  him  to  perform,  as  not  taking  a 
mortgage  and  security  when  he  was  required, 
or  taking  these  securities  in  so  negligent  or 
defective  a  manner,  as  to  render  them  inef- 
fectual for  the  purposes  intended.  In  these 
and  similar  cases  the  damages  resulting  in 
one  term  would  not  be  considered  as  pay- 
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able  to  himself  as  Ills  own  successor  In  Ms 
succeeding  term,  but  the  liability  would 
attach,  permanently  upon  the  sureties  of  the 
first  official  bond.  And  so,  where  the  loss 
has  resulted  directly  from  the  act  of  the 
master,  as  where  the  fund  has  been  lost  by 
him  from  carelessness  or  at  play,  or  has  been 
applied  by  him  to  the  payment  of  his  own 
debts,  or  his  own  use  in  any  way,  or  was 
otherwise  misappropriated.  And  so,  also,  in 
my  judgment,  where  the  purpose  of  giving 
greater  security  and  productiveness  to  a 
fund,  and  removing  it  as  far  as  possible  be- 
yond the  control  of  the  master,  and  the 
hazards  to  which  it  might  be  exposed  In  his 
hands,  the  general  law,  or  a  special  order 
of  the  court  directs  him  to  make  a  particular 
disposition  of  the  fund,  which  he  omits  to 
do,  and  loss  results  directly  or  indirectly, 
the  liability  must  be  referred  to  the  official 
bond  of  that  term  during  which  the  default 
was  committed.'* 

The  authorities  elsewhere  are  to  the  same 
effect  In  the  note  to  the  case  of  Crawn  y. 
Commonwealth,  84  Va.  282,  4  S.  E.  721,  10 
Am.  St  Rep.  83d,  the  annotator,  after  re* 
viewing  the  decisions,  deduces  the  following 
as  the  true  principle :  *'If  the  same  person 
Is  required  to  give  annual  bonds,  or  if,  hav' 
Ing  been  re-elected  to  the  same  office,  he  gives 
a  l>ond  for  the  performance  of  its  duties 
during  the  second  term,  the  general  rule  la 
that  the  sureties  on  each  bond  are  liable 
only  for  the  defaults  which  have  occurred 
during  the  particular  term  or  period  for 
which  it  was  given.  The  defaults  of  a  prior 
term  are  not  chargeable  against  the  sureties 
on  an  official  bond  for  a  subsequent  term. 
Bissel  V.  Saxton,  77  N.  Y.  191 ;  Inhabitants 
of  T.  of  BYeehold  v.  Patterson,  38  N.  J.  Law, 
255;  Paw  Paw  v.  Eggleston,  25  Mich.  36; 
Rochester  t.  Randall,  105  Mass.  295,  7  Am. 
Rep.  519;  Street  v.  Laurens,  5  Rich.  Eq.  22T; 
Heultt  V.  State,  6  Har.  &  J.  [Md.]  95,  14 
Am.  Dec.  259.  So  far  as  practicable,  the 
sureties  upon  the  last  bond  should  be  treated 
precisely,  as  if  their  principal  had  not  been 
the  incumbent  of  the  office  during  the  pre- 
ceding term.  City  of  Detroit  v.  Weber,  29 
Mich.  .24;  Vivian  v.  Otis,  24  Wis.  518, 
1  Am  Rep  199 ;  Paducah  v.  Cully,  9  Bush 
[Ky.l  323." 

[2]  The  next  question  that  will  be  con- 
sidered is  as  follows :  If  a  person  is  elected 
to  an  office,  and  gives  a  bond  with  sureties, 
but  is  not  re-elected,  and  his  successor  en- 
ters into  a  bond  with  sureties,  will  the  sure- 
ties on  the  bond  of  the  successor  be  liable  for 
funds  received  by  the  predecessor,  unless 
they  are  received  by  the  successor,  or  unless 
he  is  guilty  of  negligence,  in  collecting  them 
from  his  predecessor?  The  rule  is  thus  stat- 
ed in  the  case  of  Fields  v.  Pelot,  McMul. 
Eq.  370:  "If  a  guardianship  should  be  re- 
voked and  so  continue,  the  surety  would  be 
liable  for  everything  which  the  guardian 
had  received  up  to  that  time,  and  should 
afterwards  fail  to  pay  over.    Nor  would  It 


be  necessary  to  show  that  the  guardian  had 
actually  wasted  or  committed  any  act  of 
maladministration  before  the  revocatloa 
♦  ♦  ♦  If  the  guardianship  should  be  re- 
voked, and  a  different  person  appointed 
guardian,  it  would  be  said  in  general  that 
the  sureties  of  the  former  were  chargeable 
only  with  past  liabilities,  and  those  of  the 
latter  for  future  ones.  Yet  I  ai^rehend  they 
both  might  be  liable  for  the  same  money, 
and,  tn  relation  to  the  ward,  the  securities 
regarded  as  cumulative.  Upon  the  new  ap- 
pointment, it  would  be  the  duty  of  the  for- 
mer to  pay  over  the  funds  in  his  hands  to 
the  new  guardian.  If  his  surety  were  sued 
on  his  bond,  in  order  to  defend  himself,  it 
would  be  necessary  to  show  that  the  funds 
had  so  been  paid  over.  It  would  be  the  duty 
of  the  new  guardian  to  collect  from  the  for- 
mer the  funds  in  his  hands.  If  he  neglected 
to  do  so,  he  would  be  liable  for  the  default, 
and,  if  sued.  In  order  to  defend  himself,  he 
would  be  obliged  to  show  that  he  had^  used 
due  diligence,  or  that  the  former  guardian 
was  insolvent  The  case  seems  the  same 
when  the  guardianship  Is  revoked,  and  after- 
wards committed  to  the  same  person,  except 
so  far  as  a  difficulty  arises  from  the  guard- 
ian's duty  of  paying  himself,  and  collecting 
from  himself.**  When  the  person  first  elect- 
ed has  not  succeeded  himself  in  office,  the 
liability  of  the  sureties  on  the  bond  of  his 
successor  arised  from  the  fact  that  money 
which  was  In  the  hands  of  the  predecessor 
was  turned  over  to  the  successor,  and  after- 
wards misappropriated  by  him.  If  the  funds 
were  misappropriated  by  the  first  officer, 
and  he  was  insolvent  when  the  second  bond 
was  given,  it  would  be  against  Justice  and 
equity  to  hold  the  successor  responsible  when 
he  was  in  no  respect  whatever  connected 
with  the  default  A  contrary  doctrine  would 
mal^e  the  sureties  on  the  seuond  bond  liable 
for  all  defaults  committed  during  the  pred- 
ecessor's term  of  office,  and  this  would  be 
against  the  express  provisions  of  the  bond 
signed  by  the  sureties. 

The  same  rule  is  applicable  when  the  of- 
ficer succeeds  himself,  as  wU]  be  seen  by 
reference  to  the  case  of  State  v.  Edwards, 
89  S.  C.  224,  71  S.  E.  826,  in  which  the  court 
says :  "The  court  correctly  charged :  'When 
an  officer  has  held  his  office  for  two  or  more 
successive  terms,  and  suit  is  brought  on  the 
last  bond,  it  will  be  presumed  that  the  de- 
fault occurred  during  the  Tast  term,  unless 
the  sureties  can  prove  that  as  a  matter  of 
fact  the  principal  had  been  guilty  of  a  de^ 
falcation,  prior  to  the  execution  of  the  bond 
sued  on.*  The  presumption  is  that  when 
the  new  bond  was  given  and  the  new  term 
of  office  entered  upon,  the  officer  had  in  his 
hands  all  the  money  which  he  ought  to  hs^ve 
had  at  the  beginning  of  the  term  covered  by 
the  new  bond.  In  Murfree  on  Official  Bonds, 
S  219,  the  rule  is  thus  stated :  'When  an 
officer  is  reappointed  and  gives  n  new  bond, 
he  is  presumed  to  have  on  hand  all  money 
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which  his  accounts  show  to  be  due  to  the 
government;  consequently,  his  sureties  on 
his  new  bond  become  Immediately  liable  for 
the  amount,  and,  if  they  allege  that  no  such 
amount  was  then  on  hand,  it  is  Incumbent 
on  them  to  show  that  the  funds  with  which 
their  principal  then  stood  charged  had  been 
converted  by  him  during  the  currency  of  his 
first  bond.  They  are  not,  of  course,  liable 
for  the  default  of  their  principal  committed 
before  the  execution  of  their  bond,  but  the 
onus  is  upon  them  to  show  that  it  was  so 
committed  for  every  officer  is  presumed  to 
have  done  his  duty  until  the  contrary  is 
proved;  and,  as  it  is  the  duty  of  an  officer 
to  have  on  hand  balances  charged  to  nim  in 
his  official  accounts,  he  is  presumed  to  have 
such  funds  in  hand." 

The  case  of  State  of  South  Carolina  v. 
Moses,  18  S.  C.  366,  is  relied  upon  to  show 
that  a  contrary  doctrine  has  been  establish- 
ed by  this  court  In  that  case  the  action 
was  on  the  official  bond  of  Moses  as  clerk 
of  the  court  for  Newberry  county,  who  was 
appointed  by  the  judge  of  the  Seventh  cir- 
cuit on  the  16th  of  February,  1876,  and 
thereupon  entered  into  bond  with  sureties. 
He  was  subsequently  required  to  give  a  new 
bond,  and  accordingly  on  the  4th  of  April, 
1877,  he  entered  into  another  bond,  with 
all  the  other  defendants  except  Montgomery 
Moses  as  his  sureties  The  action  was 
brought  on  the  last-mentioned  bond.  The 
testimony  adduced  upon  the  part  of  the 
defendant  was  to  the  effect  that  the  several 
sums  of  money  mentioned  in  the  complaint 
were  all  received  by  Moses  prior  to  the  exe- 
cution of  the  bond,  upon  which  suit  was 
brought;  that  Moses  was  succeeded  by  E. 
P.  Chalmers,  who  ejected  him  from  the  office 
of  clerk,  on  the  18th  of  August,  1877.  One 
of  the  questions  raised  by  the  exceptions 
was  whether  the  fact  that  the  money  for 
which  it  was  alleged  Moses  failed  to  ac^ 
count  was  received  by  him  prior  to  the  exe- 
cution of  the  second  bond  relieved  the  sure- 
ties on  that  bond  from  liability,  and  threw 
it  upon  the  sureties  on  the  first  bond.  The 
court,  after  quoting  the  provisions  of  the 
statute,  in  regard  to  the  duty  of  the  clerk, 
when  he  receives  money  in  his  official  capaci- 
ty, used  this  language:  "If  a  clerk  neglects 
or  refuses  to  perform  this  duty,  he  commits 
a  breach  of  his  official  bond,  and  becomes 
liable  to  an  action  for  the  penalty.  The  de- 
fault consists,  not  In  receiving  the  money, 
but  In  neglecting  or  refusing  to  deposit  It  In 
bank,  or,  where  it  is  to  be  immediately  paid 
out,  in  not  paying  out  according  to  the  or- 
der of  the  court  This  Is  a  continuing  duty ; 
and  the  default  continues  as  long  as  the  per- 
formance of  such  duty  is  neglected.  The 
fact  therefore,  that  the  money  in  this  case 
was  all  received  by  Moses  as  clerk,  before 
the  execution  of  the  second  bond,  cannot 
relieve  the  sureties  on  the  second  bond  from 
liability,  if  the  default  continued  after  the 


execution  of  that  bond.  It  seems  that  Mo- 
ses did  continue  to  make  default  in  this 
respect,  after  the  execution  of  the  bond 
sued  on  in  this  case,  and  therefore  the  sure- 
ties on  this  bond,  as  well  as  those  on  the 
first  bond,  would  be  liable  for  any  damages 
resulting  from  such  default" 

It  will  be  readily  seen  that  the  facts  of 
that  case  were  quite  different  from  those  in 
the  case  under  consideration.  In  that  case 
there  had  been  no  re-election,  and  the  two 
bonds  were  given  during  the  same  term  of 
office,  and  were  intended  to  secure  the  prop- 
er discharge  of  the  same  official  duties.  Mo- 
ses was  holding  under  the  same  commission. 
No  new  oath  had  been  administered;  and, 
in  the  absence  of  testimony  to  the  contrary, 
it  is  reasonable  to  presume  that  the  language 
of  the  bonds  was  identical,  except  as  to 
dates.  The  distinctions  which  we  have 
pointed  out  in  the  two  cases  must  be  regard- 
ed as  material  until  the  case  of  Commis- 
sioners V.  Greenwood,  1  Desaus.  451,  is 
overruled.  The  decisions  upon  this  question 
cannot  be  reconciled  by  any  other  construc- 
tion of  the  law.  What  we  have  said  in  re- 
gard to  the  case  of  State  v.  Moses,  18  S. 
O.  366,  is  applicable  to  the  cases  of  Treasurer 
V.  Taylor,  2  Bailey,  524,  Harris  v.  Ferguson, 
2  Bailey,  397,  and  all  the  cases  upon  whidi 
the  respondent  relies.  If  the  principles  which 
we  have  stated  are  correct,  then  the  bonds 
were  executed  for  the  purpose  of  securing 
the  performance  of  two  separate  and  dis- 
tinct obligations,  and  the  question  of  con- 
tribution and  adjustment  of  equities  be- 
tween the  sureties  on  the  two  bonds  does 
not  arise;  but  if  it  should  be  regarded  as 
properly  before  the  court  for  determination, 
it  would  be  necessary  to  reverse  the  ruling 
of  the  master,  which  was  affirmed  by  his 
honor,  the  circuit  Judge. 

[3]  The  question  whether  the  liabilities  of 
the  two  sureties  on  the  several  bonds  as  be- 
tween themselves  is.  primary  or  secondary  is 
not  founded  upon  contract  but  is  a  mere 
equity,  which  may  be  established  by  parol 
testimony,  and  the  master  erred  in  not  so 
regarding  it    Field  ▼.  Pelot  McMul.  Eq.  370. 

[4]  If  Causey  received  funds  during  his 
first  term  of  office,  which  were  converted  to 
his  own  use,  and  were  not  in  his  possession, 
when  he  entered  upon  the  discharge  of  his 
duties  during  his  second  term  of  office,  it 
would  most  assuredly  be  inequitable  to  hold 
the  sureties  on  the  second  bond  liable. 

[5]  While,  on  the  other  hand,  if  he  was 
in  the  actual  possession  of  the  funds,  when 
he  executed  the  second  bond,  and  after- 
wards misappropriated  them,  it  would  be 
equally  unjust  to  hold  the  sureties  on  the 
first  bond  responsible  for  the  default  The 
only  reasonable  inference  from  the  testi- 
mony is  that  Causey  converted  the  funds 
which  were  received  by  him  during  his  first 
term  to  his  own  use  prior  to  the  time  when 
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be  entered  upon  the  discharge  of  his  duties 
during  his  second  term. 

[6]  The  failure  to  pay  oyer  public  funds 
as  required  by  statute  and  the  failure  to  pay 
over  on  demand  money  which  the  court  or- 
dered him  to  pay  were  defaults  chargeable 
to  the  first  bond.  These  defaults  constitut- 
ed in  their  nature  prima  fade  evidence  that 
the  officer  did  not  hare  the  funds  at  the  be- 
ginning of  his  second  term,  and  that,  there- 
fore, there  was  no  default  in  not  paying 
out  the  funds  during  that  term.  This  evi- 
dence might  have  been  rebutted  and  the 
liability  of  the  second  bond  established  by 
evidence  that  the.  funds  were  on  hand,  but 
no  such  evidence  was  offered.  The  primary 
liability,  therefore,  must  fall  on  the  first 
bond. 

[7]  It  is  important  to  observe,  however, 
that  there  was  a  secondary  default  during 
the  second  term,  in  that  the  officer  at  the 
beginning  of  his  second  term  did  not  at 
once  take  steps  to  collect  from  himself  or 
his  sureties  on  the  first  bond  the  money 
which  it  was  his  duty  to  require  to  be  turn- 
ed over  to  himself  as  his  own  sucessor.  If 
another  person  had  succeeded  to  the  office, 
this  would  have  been  his  obvious  duty,  and 
the  obligation  is  the  same  on  one  who  suc- 
ceeds himself.  If,  therefore,  it  had  turned 
ont  that  loss  had  occurred  from  this  negli- 
gence on  the  part  of  the  officer  by  reason  of 
the  sureties  on  the  first  bond  becoming  in 
the  meantime  insolvent,  there  is  no  doubt 
that  the  sureties  on  the  second  bond  would 
be  liable. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  against  the 
defendant  the  Gulf  &  Atlantic  Insurance 
Company  be  reversed,  except  as  to  the  sum 
of  1139.34,  claimed  by  the  Hampton  Loan 
&  Exchange  Bank,  and  the  sum  of  |20,  li- 
cense fees  collected  subsequent  to  January, 
1909,  and  that  in  all  other  particulars  the 
Judgment  be  affirmed. 

WOODS  and  HYDRICK,  JJ.,  concur. 
This  case  was  heard  before  the  election  of 
Justices  WATTS  and  FRASER,  and  there- 
fore they  did  not  participate  in  the  decision. 
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DENNIS    v.    COLUMBIA    ELECTRIC    ST. 

RY.,  L.  &  P.  CO. 

(Supreme  Court  of  South  Carolina.     Dec.  18, 

1912.) 

1.  Evidence  (i  106*) — Admission  or  Chabao- 
TER  Evidence— Injured  Passenger. 

Where,  in  a  passenger's  action  for  injuries 
from  being  wrongfully  ejected,  defendant,  nei- 
ther by  cross-examination,  nor  bj'  its  evidence 
of  plaintiff's  intoxication,  attacked  his  reputa- 
tion, it  was  error  to  permit  bim  to  prove  his 
good  reputation  as  a  peaceable,  law-abiding 
citizen. 

[Ed.   Note. — For  other   cases,  see   Evidence, 
?nt.  Dig.  §§  177-187 ;    Dec.  Dig.  f  106.*] 


Cent 


2.  Appeal  and  Erbob  (I  1052*) — ^Habmlxss 

EbROBt-A OMISSION    OF   EVIDENCE. 

The  admission  of  evidence  of  plaintilTs 
good  character  v^as  harmless,  where,  under  the 
evidence  properly  admitted,  no  fair  jury  could 
have  failed  to  find  for  plaintiff,  and  the  verdict 
was  not  excessive. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  if  4171-4177;  Dec.  Dig.  i 
1052.*] 

8.  Cabbiebb  (I  384*)— Injubed  Passbngeb — 
EjEcnoii  BY  Fellow  Pasbenobb— Instruc- 
tion. 
Where,  in  a  passenger's  action  for  injuries 
from  being  ejected  from  an  electric  car  by  a 
fellow  passenger,  the  undisputed  evidence  was 
that  the  conductor  saw  plaintiff  thrown  off,  if 
he  did  not  assist  in  doing  it,  and  saw  him  there- 
after following  the  car  for  some  distance,  and 
did  not  attempt  to  stop  to  let  him  on  again, 
the  court  did  not  err  in  refusing  to  modify 
plahitiff*s  request  of  instruction  that  a  common 
carrier  may  be  held  for  damages,  unless  it  ex- 
ercises the  highest  degree  of  care  to  protect  its 
passengers  from  the  violence  of  other  passen- 
gers, by  adding  thereto  that  the  rule  stated  ap- 
plies only  when  the  carrier  knows  of  the  danger, 
or  of  facts  from  which  the  danger  may  be  rea- 
sonably anticipated. 

[Ed.  Note. — For  other  oases,  see  Carriers, 
Cent  Dig.  f S  1497-1500 ;   Dec.  Dig.  |  384.*J 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  Connty :  John  6.  Wilson,  Jndge. 

•*To  be  ofBcially  reported." 

Action  by  George  W.  Dennis  agadnst  the 
Columbia  Electric  Street  Railway,  Light  & 
Power  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Elliott  &  Herbert,  of  Columbia,  for  appel- 
lant Franls  O.  Tompkins,  of  Columbia,  for 
respondent 

HYDRICK,  J.  Plaintiff  recovered  Judg- 
ment for  11,000  damages  for  his  wrongful 
ejection  from  one  of  defendant's  cars  and 
for  personal  Injuries  sustained  by  him  in 
consequence  of  his  having  been  thrown  from 
the  car  while  it  was  In  motion. 

Besides  denying  material  allegations  of  the 
complaint,  the  defense  was  that  "plaint ifTs 
conduct  was  unruly,  disorderly,  and  disre- 
spectful, and  that  he  refused  to  obey  'the  in- 
structions of  the  conductor,  and  insisted  on 
ringing  up  fares,  whereupon  several  men 
who  were  in  the  car  ejected  him,  but  that 
he  was  not  ejected  in  such  manner  as  to  in- 
jure him." 

[1,2]  Defendant's  attorney  asked  plaintiff, 
on  his  cross-examination,  if  he  did  not  drink, 
if  he  was  not  boisterous  when  drinking,  and 
if  he  did  not  get  shot  while  he  was  drunk, 
all  of  which  plaintiff  denied.  Defendant  al- 
so undertook  to  prove  by  one  or  more  wit- 
nesses that  plaintiff  was  intoxicated  at  a  cer- 
tain time  indicated,  and  that  he  appeared  to 
be  under  the  Influence  of  liquor  when  he  was 
ejected. 

On  the  reply  the  plaintiff  was  allowed  to 
Introduce  testimony  to  prove  his  good  repu- 
tation as  a  peaceable,  law-abdding  citizen, 
and  the  admission  of  that  testimony  con- 
stitutes the  first  ground  of  appeal. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  4b  Am.  Dig.  Key-Mo.  Series  4b  R«p'r  Indexes 
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In  McEeuzle  y.  Alien,  8  Strob.  546,  the 
court  said:  "It  is  a  well-settled  rule  that,  as 
evidence  is  to  be  confined  to  the  point  in  Is- 
sue, the  character  of  either  party  cannot  be 
inquired  into,  in  a  civil  suit,  unless  it  is  put 
In  issue  by  the  nature  of  the  proceeding  it- 
self." To  the  same  effect  is  Chapman  y. 
Oooley,  12  Rich.  654,  the  syllabus  of  which 
reads  as  follows:  *'The  character  of  a  wit- 
ness can  be  defended  by  evidence  only  when 
it  is  directly  assailed  by  evidence.  When, 
therefore,  a  witness  is  attacked  by  evidence 
of  previous  statements  in  conflict  with  his 
deposition,  evidence  of  his  general  good 
character  is  inadmissible."  Of  course,  the 
general  principle  stated  above  does  not  ap- 
ply to  the  class  of  cases  mentioned  in  Smith 
V.  La  far,  67  S.  CX  491,  46  S.  B.  332,  where 
the  character  of  a  party  is  put  in  issue  by 
the  nature  of  the  proceeding  itself. 

Neither  by  the  cross-examination,  nor  by 
the  evidence  of  intoxication  offered  by  de- 
fendant, was  there  any  direct  attack  made 
upon  plaintiff's  reputation  as  a  peaceable, 
law-abiding  citizen.  Therefore,  under  the 
f^uthorlties  cited,  we  must  hold  that  it  was 
error  to  admit  the  evidence  complained  of. 
But,  for  the  reason  stated  at  the  end  of  this 
opinion,  we  do  not  think  the  error  calls  for  a 
reversal  of  the  judgment 

[3]  Appellant's  next  assignment  of  error  is 
that  the  court  charged  plaintiff's  fourth  re- 
quest, to  wit:  **That  a  common  carrier  is 
bound  to  use  the  highest  degree  of  care  to 
protect  its  passengers  from  the  violence  of 
other  passengers;  and  if  one  passenger  be 
injured  by  the  violent  and  willful  act  of 
another  while  on  the  cars  of  a  common  car- 
rier, and  such  carrier  had  not  exercised  the 
highest  degree  of  care  to  protect  such  pas- 
senger, he  would  be  entitled  to  recover.** 

The  error  assigned  is  in  not  modifying  the 
request  by  charging  that  the  rule  therein 
stated  applies  only  when  the  carrier  has 
knowledge  of  the  existence  of  the  danger, 
or  of  facts  and  circumstances  from  which  the 
danger  may  be  reasonably  anticipated. 

Ordinarily  the  prindple  contained  in  the 
request  is  subject  to  the  modification  sug- 
gested by  appellant  Franklin  v.  Railroad 
Co.,  74  S.  O.  340,  54  &  EI  578;  Anderson  y. 
Railroad  Co.,  77  S.  a  434, 58  S.  E.  149, 122  Am. 
St  Rep.  591 ;  Norris  v.  Railway,  84  S.  a  15, 
65  S.  E.  956.  But  such  modification  has  no 
application  when  the  undisputed  evidence 
shows  that  the  carrier  did  know  of  the  ex- 
istence of  the  danger,  or  of  facts  and  circum- 
stances from  which  it  might  have  been  rea- 
sonably anticipated,  and  made 'no  effort  to 
avert  it  Sipires  v.  Railroad  Co.,  92  S.  C. 
564,  75  B.  E.  950. 

The  undisputed  evidence  in  this  case,  stat- 
ed most  strongly  for  defendant,  shows  that 
plaintiff  was  thrown  from  the  car  while  it 
was  In  motion,  in  the  presence  of  the  con- 
ductor, who  sa,w  what  was  being  done,  if  he 


did  not  assent  to  It  and  assist  in  doing  it, 
and  that  he  made  no  effort  whatever  to 
stop  the  car,  or  to  prevent  plaintiff  from  be- 
ing thrown  out — ^not  even  by  commanding 
the  person  who  was  most  active  in  doing  it 
to  desist  We  do  not  think  there  is  any  evi- 
dence in  the  case  which  could  induce  the 
beldet  in  the  mind  of  a  reasonably  intelligent 
juror  that  the  conductor  did  not  know  of  the 
danger  to  plaintiff,  and  that  he  made  no 
effort  to  protect  him.  The  fellow  passenger 
who  seems  to  have  been  most  active  in  eject- 
ing plaintiff  was  a  witness  for  defendant 
and  he  testified  that  when  he  went  to  the 
assistance  of  the  conductor  the  plaintiff  and 
the  conductor  were  clinched,  and  he  asked 
the  conductor  wiiat  was  the  trouble,  and  the 
conductor  replied:  "He  won't  pay  his  fare, 
and  I  want  him  off.**  That  testimony  was 
corroborated  by  the  plaintiff  and  all  his  wit- 
nesses, and  by  all  the  facts  and  circum- 
stances of  the  case,  except  the  testimony  of 
the  conductor  himself.  But,  notwithstanding 
his  assertion  that  he  did  not  want  him  off, 
and  did  not  ask  for  help  to  put* him  off,  and 
did  not  know  that  he  was  going  to  be  thrown 
off  by  the  passenger  who  came  to  his  assist- 
ance, there  is  one  undisputed  fact  in  evidence 
which  leads  irresistibly  to  the  conclusion 
that  the  conductor  failed  to  exercise  that  de- 
gree of  care  for  the  protection  of  plaintiff, 
as  a  passenger,  which  the  law  enjoins  uxwn 
carriers.  He  saw  him  thrown  off,  and  saw 
him  following  the  car  for  some  distance  aftp 
er  he  had  been  thrown  off,  and  did  not  stop, 
or  attempt  to  stop,  and  let  him  get  on  again. 

The  evidence  in  this  case  compels  the  con- 
clusion that  notwithstanding  the  errors  al- 
leged, any  fiilr  jury  would  have  found  a  ver- 
dict for  the  plaintiff.  And  considering  the 
indignity  to  which  plaintiff  was  subjected, 
and  the  serious  injury  which  he  sustained, 
according  to  the  indisputed  evidence,  the  ver- 
dict was  as  moderate  in  amount  as  any  fair 
jury  could  have  found. 

In  Manufacturing  Co.  t.  Casualty  Co.,  78 
S.  a  80,  81,  58  S.  E.  971,  the  following  whole- 
some principle,  in  the  disposition  of  appeals, 
was  announced  by  this  court:  "We  do  not 
say  there  was  not  a  scintilla  of  evidence  sup- 
porting the  defense;  and  if  the  verdict  had 
been  for  the  defendant  the  scintilla  would 
have  prevented  this  court  from  ordering  a 
new  trial  for  lack  of  facts  to  sustain  the  de- 
fense But  this  court  should  not  order  a  new 
trial  where,  from  an  examination  of  the 
record,  it  has  no  doubt  the  verdict  of  any 
fair  jury  would  have  been  the  same,  even  if 
no  error  had  been  committed.  In  such  a 
case  the  errors  should  be  regarded  not  prej- 
udicial." 

Affirmed* 

GARY,  O.  J.,  and  WOODS  and  WATTS, 
JJ.,  concur.    FRASER,  J.«  concurs  in  result 
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STATB  T.  TATEL 


(Supreme  Court  of  North  CaroliiiA.    Dec  14, 

1912.) 

1.  Cbiminal  t«AW  (I  448*)— Evidence— Con- 
clusion OB  Opinion— Mattkb  of  Obsebva- 

TION. 

In  a  trial  for  manslaughter,  a  question 
whether  accused,  when  he  threatened  to  whip 
deceased,  seemea  to  be  in  jest  or  in  earnest 
was  not  objectionable  as  calling  for  an  opinion, 
but  called  for  a  matter  of  observation. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  8§  1035-1039,  1041-1043,  1045, 
1048-1051;   Dec  Dig.  §  448.»] 

2.  Homicide    (§  339»)  —  Habmless   Ebbob  — 
Exclusion  of  Evidence- OubB  bt  Veb- 

DICT. 

In  a  trial  for  murder,  any  error  in  exclud- 
ing evidence  competent  onlv  to  show  premedi- 
tation or  malice,  was  harmless,  where  accused 
was  convicted  only  of  manslaughter. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  i  714;    Dec  Dig.  i  339.*] 

3.  Homicide  (I  203*)— Dtino  Declabations 
—Sense  of  lmpbndino  Death. 

Where  the  deceased  stated  that  he  **be- 
lieved  that  he  was  going  to  die,*'  his  declara- 
tion that  the  prisoner  came  up  behind  him, 
charged  him  with  lying,  and  threatened  to  kill 
him,  and  that,  after  he  had  been  shot,  the 
accused  repeated  that  he  was  going  to  kill  him 
and  the  deceased  told  him  that  he  had  already 
killed  him,  were  admissible  as  dying  declara- 
tions. 

[Ed.  Note — For  other  cases,  see  Homicide, 
Gent.  Dig.  §§  430-437;    Dec  Dig.  f  203.*] 

4.  Homicide  (|  116*)  —  Self-Dbfenbe  — Ap- 

PBEIIENSION    OF   DaNGEB. 

The  apprehension  of  danger  which  will 
justify  shooting  in  self-defense  must  reason* 
ably  appear  to  be  necessary. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §i  158-163;   Dec  Dig.  f  116.*] 

6.  Homicide  (f  113*)— SELF-DsncNSE— With- 

dbawal  afteb  Aogbession. 

Where  one  In  good  faith  abandons  a  dif- 
ficulty in  which  he  was  the  aggressor,  and 
then  finds  that  unless  he  himself  shoots  he 
will  be  killed  or  in  danger  of  great  bodily 
harm,  being  then  without  fault,  he  may  act 
upon  such  apprehension  of  danger. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  fi§  151,  152;    Dec.  Dig.  §  113.*] 

6.  Cbiminal  Law  (§  834*)— Tbiai^— Instbuc- 

TIONS— GbANTINO   requests. 

Since  the  court  need  not  use  the  very 
language  of  a  request,  but  may  instruct  sub- 
stantially as  requested  in  its  own  word^,  a 
charge  in  response  to  a  request  that,  *'if  you 
find  from  the  evidence  of  the  prisoner  that  he 
acted  under  the  reasonable  apprehension,"  etc, 
in  connection  with  a  charge  that.**if  you  find 
from  the  evidence"  that  when  accused  shot 
deceased  "he  had  a  rieht  to  reasonably  appre* 
.  bend,"  etc,  and  that  *'if  you  find  from  the  evi- 
deuce,"  etc,  if  anything  more  than  an  inad- 
vertence in  confining  the  evidence  to  that  of 
the  prisoner,  when  taken  in  connection  with  the 
charge*  as  a  whole,  was  not  reversible  error. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  Cent  Dig.  S§  2018,  2014;    Dec.  Dig.  | 

7.  Cbiminal  Law   (f  822*)— Instbxjctions— 

CONSTBUCTION. 

^  cfasrge  must  be  considered  as  a  whole. 
[Ed.    Note.— For    other    cases,   see   Criminal 
Law,    Cent    Dig.  J§   1990,   1991,    1994,    1995, 
3158;    Dec   Dig.   i  822.*] 


a  Cbiminal  Law  (|  308*)— Evidencb- Pbe- 

SUMPTION  FBOM  FLIGHT. 

Flight  or  concealment  after  a  homicide 
raises  no  presumption  of  law  as  to  the  guilt 
of  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  731;  Dec  Dig.  S  308.*1 

9.  Cbiminal  Law  (|  351*)  —  Admisbibiutt 

OF  Evidence^Flioht. 

In  a  trial  for  homicide,  the  flight  or  con- 
cealment of  the  accused  after  the  killing  is 
comj^etent  evidence  in  connection  with  the  oth- 
er circumstances. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  776,  778-785;  Pec  Dig.  S 
351.  ♦] 

Appeal  from  Superior  Court,  Cherokee 
County;   Lane,  Judge. 

Joe  Tate  was  convicted  of  manslaughtei, 
and  he  appeals    No  error. 

Witherspoon  &  Witherspoon  and  Dillard  & 
Hill,  all  of  Murphy,  for  appellant  The  At- 
torney General,  for  the  State. 


CLARK,  C.  J.  The  prisoner  was  indicted 
for  the  murder  of  R.  L.  Thompson.  He  was 
found  guilty  of  manslaughter,  and  appeals 
from  the  judgment  sentencing  him  to  the 
state*8  prison  for  a  term  of  two  years. 
There  was  evidence  that  the  deceased  and 
the  prisoner  had  a  quarrel  on  the  railroad 
about  2^  miles  from  Murphy.  Witness  Mad- 
doz  testified  that  about  2  o*clock  that  day 
Tate  bought  a  pistol  and  cartridges  and 
wrapped  them  up  in  paper.  Another  witness 
testified  that  about  3  p.  m.  on  the  same  day 
he  heard  Tate  say  that  he  was  going  to  kill 
Thompson  before  the  sun  went  down.  An- 
other witness  testified  that  about  4  o'clock 
he  overtook  Tate  and  that  Tate  showed  him 
his  pistol  and  said  he  was  going  to  **get  a 
man  with  It*'  Still  another  witness  testi- 
fied that  he  saw  the  parties  In  town  that  day 
and  heard  Tate  say  that  Thompson,  the  de^ 
ceased,  had  been  telling  lies  on  him ;  that  he 
whipped  him  once,  and  would  whip  him 
again.  Four  witnesses  testified  that  the^' 
saw  the  difficulty  in  which  the  shooting  oc- 
curred; that  it  was  late  in  the  afternoon 
as  they  were  going  home  from  work.  They 
said  they  saw  Thompson  shoot  at  Tate,  and 
saw  Tate  pull  something  out  of  hLs  pockety 
wrapped  up  in  tissue  paper;  It  was  at  a 
railroad  cut  near  a  curve;  the  witnesses 
ran  around  the  curve  as  soon  as  the  shoot- 
ing began,  and  they  heard  one  or  more  shots 
shortly  after.  Two  oi  the  witnesses,  Stew- 
art and  Grant,  testified  that  they  heard  Tate 
ask  Sudderth  to  whip  the  deceased,  and  Sud- 
derth  testified  that  when  Tate  took  the 
package  out  of  his  pocket  the  deceased  ran; 
off  about  10  or  15  yards;  Tate  subsequently 
overtook  the  witnesses  and  at  that  time 
had  his  pistol  in  his  hand.  Witness  Francis- 
testified  that  after  the  shooting  Thompson 
came  to  where  he  was  standing  and  blood 
was  running  down  his  left  hip.  Stewart  al- 
so testified  that  Thompson  came  to  where 


•For  other  eases  see  same  topic  as4  seetion  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes. 


714 


76  SOUTHBASTBRN  BEPORTEB 


(N.C. 


he  was  standing  and  lay  down  against  a  big 
rock  and  bad  blood  on  bis  hip.  Knobblett 
testified  that  he  heard  quarreling  at  that 
time,  one  man  calling  another  a  liar,  and  the 
other  asking  some  one  to  whip  another,  and 
then  he  heard  a  pistol  shot  and  the  sound 
of  feet  running  away.  He  testified  quite 
fully  to  the  altercation  on  that  occasion. 
The  deceased  was  taken  to  the  home  of  the 
sheriff,  and  on  the  next  day  was  operated 
upon,  and  died  on  the  morning  following. 

[1]  The  first  two  assignments  of  error  are 
on  the  ground  that  the  court  excluded  the 
question  whether,  when  Tate  threatened  to 
whip  Thompson,  "he  seemed  to  be  in  Jest 
or  in  earnest"  The  court  probably  excluded 
this  question,  we  presume,  because  he  deem- 
ed it  an  expression  of  opinion,  though  the 
reason  is  not  given.  But,  if  that  Is  the 
ground,  we  do  not  think  his  honor  was  cor- 
rect It  was  a  statement  of  a  matter  of 
observation.  Britt  v.  Railroad,  148  N.  C.  37, 
61  S.  E.  601,  and  cases  there  cited. 

[2]  But  this  evidence,  if  admitted,  would 
have  been  competent  only  as  tending  to  show 
premeditation  or  malice,  and,  as  the  defend- 
ant was  acquitted  of  murder  and  convicted 
only  of  manslaughter,  the  error  was  harm- 
less. State  V.  Worley,  141  N.  C.  766,  63  S.  B. 
128;  State  v.  Munn,  134  N.  O.  680,  47  S.  B. 
15 ;  State  v.  Teachey,  138  N.  G.  598,  50  S.  B. 
232. 

[3]  The  exceptions  to  the  admission  of  the 
dying  declaration  are  not  well  taken.  The 
evidence  is  plenary  that  the  deceased  stated 
tie  "believed  that  he  was  going  to  die.'*  The 
deceased  stated  that  the  prisoner  came  up 
behind  him  and  charged  him  with  lying,  and 
with  an  oath  said,  "I  have  got  you  where 
I  want  you,  and  I  am  a  notion  to  kill  you," 
and  he  held  his  pistol  out  in  front  of  him 
and  gritted  his  teeth.  Deceased  then  re- 
lated the  altercation  and  said  the  prisoner 
told  him,  "March  up,  damn  you,  march  up, 
I  am  going  to  kill  yon,"  and  that  he  walked 
10  or  12  steps,  and  the  prisoner  shot  him; 
that  afterwards  the  prisoner  came  down 
where  he  was  and  said,  "Get  up,**  and  added 
with  an  oath,  "I  am  going  to  kill  you."  That 
he  "begged  him  not  to  shoot,  and  told  the 
prisoner  he  had  already  killed  him."  There 
was  no  error  in  the  admission  of  the  dying 
declarations.  There  were  several  exceptions 
to  the  failure  to  give  prayers  and  to  the 
charge,  but  practically  there  is  but  one  ex- 
ception that  needs  to  be  seriously  considered. 

[4,  5]  The  charge  of  the  court  was  as  fol- 
lows: "As  to  the  reasonableness  of  this  ap- 
prehension under  which  the  defendant  act- 
ed, you  are  to  be  the  sole  judges  and  to 
find  from  the  evidence  whether  or  not  he 
acted  from  necessity  or  whether  the  dan- 
ger actually  existed,  but  it  is  sufiicieut  if  it 
reasonably  appeared  to  be  necessary;  so  if 
you  find  from  the  evidence  that  at  the  time 
the  shot  was  fired  the  defendant  had  in  good 
faith  abandoned  the  fight  and  had  retired, 
iiud  that  he  found  that  unless  he  himself 


shot  he  would  be  killed,  or  would  be  In  dan- 
ger of  great  bodily  harm,  he  himself  being 
without  fault,  as  I  have  said,  you  being  the 
judges  of  the  reasonableness  of  the  appre 
hension,  then  it  would  be  your  duty  to  ac- 
quit the  prisoner."  The  above  was  not  in 
the  exact  words,  but  in  substance  the  prayer 
requested  by  the  prisoner,  and  was  a  fair 
statement  of  the  law  applied  to  the  facts  of 
this  case. 

[6,  7]  The  court  was  requested  to  charge : 
"The  prisoner  contends  that  the  deceased 
made  the  first  assault  upon  him,  with  a 
deadly  weapon,  at  a  time  when  his  back  was 
turned,  and  when  he  had  left  the  scene  of 
the  quarrel  and  started  toward  his  home, 
and  was  Ignorant  of  the  purpose  of  the  de- 
ceased to  assault  him  with  a  deadly  weapon, 
and  in  a  secret  manner,  and  the  court  charg- 
es you  that  if  you  find  from  the  evidence 
that  Tate  and  Thompson,  a  short  time  prior 
to  the  killing,  had  been  engaged  in  a  quar- 
rel, and  that  Tate  had  abandoned  the  quar- 
rel and  had  started  toward  his  home,  and 
that  after  he  bad  gone  some  steps  in  the  di- 
rection of  his  home,  being  Ignorant  of  Thomp- 
son's purpose  so  to  assault  him,  he  was  shot 
at  by  Thompson,  this,  under  the  law,  was  a 
secret  assault  and  a  felony,  and  the  court 
charges  you  that  if  you  find  from  the  evi- 
dence that  the  deceased,  Thompson,  commit- 
ted a  secret  assault  upon  Tate,  as  defined, 
and  that  at  a  time  when  Tate  was  not 
aware  of  his  purpose,  but  when  he  started 
toward  home,  Tate  had  a  right  to  oppose 
Thompson's  purpose,  as  shown  by  his  act,  to 
the  point  of  killing  him,  and  he  owed  no  duty 
to  retreat,  but  had  the  right  to  pursue 
Thompson  until  he  had  secured  himself  from 
danger ;  and,  if  the  Jury  find  that  he  did  kill 
him  under  such  circumstances,  the  court 
charges  you  that  this  would  be  excusable 
homicide,  and  it  would  be  your  duty  to  ac- 
quit him." 

In  response  the  Judge  charged  as  follows: 
"Now  the  prisoner  contends,  as  I  have  said, 
that  the  deceased  made  the  first  assault  after 
he  had  turned  away  and  had  abandoned  the 
quarrel  and  was  going  towards  his  home, 
and  that  he  was  innocent  of  Thompson's 
purpose  to  assault  him,  and  the  court  charges 
you  that  if  you  find  that  Tate  had  been 
engaged  In  a  quarrel  with  Thompson,  but 
that  he  had,  In  good  faith,  abandoned  the 
quarrel  and  had  started  toward  his  home, 
and  that  he  had  gone  some  in  the  direction . 
of  his  home,  but  being  innocent  of  Thomp- 
son's purpose  to  shoot  him,  and  that  he  was 
then  shot  at  by  Thompson,  this,  under  the 
law,  would  be  a  secret  assault,  and  would 
amount  to  a  felony,  and  the  court  charges 
that  if  you  find  from  the  evidence  that 
this  was  a  secret  assault  and  that  Tate  was 
going  away  and  was  innocent  of  Thompson's 
purpose  to  shoot  him,  and  that  he  was  on  his 
way  home  and  had  abandoned  any  difficulty 
that  had  previously  occurred,  then  Tate  had 
the   right   to    oppose   Thompson's   purpose. 
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eyen  to  the  point  of  killing  him.  If  necessary, 
and  then  it  would  not  have  been  incumbent 
upon  him,  if  the  circumstances  were  that 
way,  to  retreat,  but  he  had  the  right  to 
pursue  Thompson  until  he  had  secured  him- 
self from  danger,  and,  if  the  jury  find  that  he 
did  kill  him  under  such  circumstances  as 
that,  it  would  be  excusable  homicide,  and  it 
would  be  the  duty  of  the  jury  to  acquit  him. 
Now  the  court  charges  you  that  if  you  find 
from  the  evidence  of  the  prisoner  that  he 
acted  under  the  reasonable  apprehension  that 
he  was  in  danger,  and  was  still  being  pur- 
sued by  Thompson,  who  was  still  armed  with 
a  pistol,  which  is  a  deadly  weapon,  if  he  had 
abandoned  the  quarrel  and  was  on  his  way 
toward  home,  the  prisoner  had  the  right  to 
go  the  length  of  taking  his  life,  if  necessary ; 
you  being,  as  I  have  said  before,  the  judges 
of  the  reasonableness  of  the  apprehension  on 
his  part" 

We  do  not  think  that  there  was  any  sub- 
stantial error.  It  is  true  that  in  one  place 
the  court  said,  "If  you  find  from  the  evidence 
of  the  prisoner  he  acted  under  reasonable 
apprehension,"  etc.,  but  the  court  did  not 
confine  the  charge  to  the  evidence  of  the 
prisoner.  But  at  one  place  he  charged :  "If 
you  find  from  the  evidence  that  at  the  time 
Tate  shot  and  killed  the  deceased  he  had  a 
right  to  reasonably  apprehend,"  etc.  And 
again  he  charged:  "If  you  find  from  the 
evidence,"  etc.  And  immediately  preceding 
this  portion  of  the  charge  objected  tOj  the 
judge  said,  "If  you  find  from  the  evidence," 
etc.  If  the  instruction  complained  of  was 
anything  more  than  a  mere  inadvertence, 
which  did  not  even  attract  the  attention  of 
the  jury,  it  is  amply  cured  by  the  whole 
tenor  of  the  charge  which  upon  this  and 
every  phase  of  the  testimony  instructed  the 
jury,  "If  you  find  from  the  evidence,"  etc. 
It  is  not  the  case  of  contradictory  charges 
but  of  a  mere  lapse  or  inadvertence  which 
was  fully  cured  by  the  charge  taken  as  a 
whole. 

The  whole  subject  is  so  fully  discussed, 
and  the  true  rule  fairly  stated  by  Walker, 
J.,  in  State  v.  Price,  158  N.  C.  650,  74  S.  B. 
591,  that  it  need  not  be  repeated  here,  where 
he  says,  "A  careful  review  of  the  charge 
satisfies  us  that  the  court  fully  responded 
to  this  request,  and  instructed  the  jury  sub- 
stantially and  in  accordance  with  its  terms. 
It  is  not  required  that  the  very  language 
of  a  prayer  should  be  used  in  giving  the 
instructions  asked  for,  but  it  is  sufficient  for 
the  court  to  Instruct  the  jury  substantially  as 
requested  in  its  own  words  provided,  if  the 
party  is  entitled  to  the  instruction,  its  force 
Is  not  weakened  or  its  meaning  materially 
altered  by  any  change  in  the  language.  It 
is  true  the  court  told  the  jury  that  the  pris- 
oners must  have  killed  in  their  necessary 
self-defense,  but  he  explained  to  the  jury 
what  was  meant  by  this  expression  in  other 


parts  of  the  charge,  and  substantially  in- 
structed the  jury,  in  language  that  could  not 
well  have  been  misunderstood,  that  if  the 
prisoners  had  reasonable  apprehension,  under 
the  circumstances  surrounding  them,  that 
they  were  about  to  suffer  death  or  serious 
bodily  harm,  their  act  in  slaying  the  deceased 
was  excusable  in  law,  and  they  should  acquit 
the  prisoner.  The  charge  must  be  read  and 
construed  as  a  whole.  State  v.  Exum,  188 
N.  O.  600,  50  S.  E.  283;  Komegay  v.  Rail- 
road, 154  N.  C.  389,  70  S.  E.  731 ;  State  v. 
Lewis,  154  N,  C.  632,  70  S.  R  619.  When 
thus  considered,  it  is  a  full  and  clear  ex- 
position of  the  law  and  Is  applicable  to  the 
facts."  Taking  this  charge  as  a  whole,  we 
do  not  think  the  jury  could  have  misunder- 
stood the  plain  meaning  of  the  judge  that 
they  were  to  consider  all  the  evidence  in 
coming  to  their  conclusions. 

[8, 9]  It  was  further  excepted  that  the 
court  admitted  evidence  as  to  the  flight  of 
the  prisoner  after  the  killing.  But  such 
flight  or  concealment  of  the  accused,  while 
It  raised  no  presumption  of  law  as  to  guilt,  is 
competent  evidence  to  be  considered  by  the 
jury  in  connection  with  the  other  circum- 
stances.    12  Cyc.  395;    21  Cyc.  941. 

In  consideration  of  all  the  exceptions,  we 
think  the  prisoner  has  had  a  fair  trial  in 
which  the  judge  has  committed  no  prejudicial 
error. 

No  error. 

WALKER,  J.,  concurs  in  result 


(161  N.  C.  286) 

STATE    v.    CHARLES. 

(Supreme  Court  of  North  Carolinv.     Dec  20, 

1912. 

L  CwMiNAL    Law    (§    1131*)— Appjoal— Dis- 
miss ai/—Rei  N  STATEMENT. 

Defendants  appeal,  dismissed  for  failure 
to  file  an  appeal  bond,  to  print  the  record,  and 
assign  errors,  will  not  be  reinstated,  though  it 
be  shown  that  he  seasonably  filed  his  bond  in 
the  lower  court,  and  that  its  failure  to  season- 
ably reach  the  appellate  court  was  due  to  the 
clerk  of  the  lower  court  mailing  it  with  insutii- 
cient  postage ;  failure  to  print  being  due  to 
defendant's  laches  in  not  making  a  deposit  for 
the  cost  with  the  clerk  o^  the  appellate  court, 
and  he  having  assigned  no  errors. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2971-2979,  2985;  Dec. 
Dig.  i  113L*] 

2.  Criminal  Law  (§  789*)— Tbial— Instruc- 
tions— Reasonable   Doubt— "Fully   Sap- 

ISFIED." 

Defendant  is  given  the  full  benefit  of  the 
doctrine  of  reasonable  doubt  by  an  instruction 
that  the  jury  must  be  "fully  satisfied'  of  de- 
fendant's guilt  before  they  can  convict  him; 
and  if  not  **fu11y  satisfied*'  that  he  did  the  act 
charged  they  must  acquit. 

[E3d.  Note.—For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1846-1849,  1904-1922, 
1960.  1967;    Dec.  Dig.  i  789.* 

"h'oT  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  3003.] 
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Appeal  from  Superior  Court,  Forsyth 
County. 

Henry  Charles  appealed  from  a  conviction. 
His  appeal  was  dismissed,  and  he  moves  to 
reinstate  it    Motion  denied. 

J.  .1.  Folger,  of  Mt  Airy,  for  appellant 
The  Attorney  General,  for  the  State. 

WALKER,  J.  [1]  This  is  a  motion  to  re- 
instate the  case,  which  was  dismissed  No- 
vember 7,  1912,  at  this  term,  on  motion  of 
the  Attorney  General,  for  failure  to  file  an 
appeal  bond,  or  to  print  the  record,  or  to 
assign  errors.  Counsel  of  defendant  base 
the  motion  to  reinstate  the  appeal  upon  the 
ground  that  the  appeal  bond  was  filed  with 
the  clerk  of  the  superior  court  on  Novem- 
ber 2,  1912,  and  was  mailed  to  the  clerk  of 
tills  court  at  once,  but  failed  to  reach  him, 
and  was  returned  to  the  clerk  who  mailed  it, 
for  the  lack  of  sufficient  postage.  It  was 
thereupon  mailed  again,  but  was  received  by 
the  clerk  of  this  court  too  late,  as  the  case 
had  been  dismissed.  Defendant  says  that 
he  did  not  print  the  record,  for  that  he  was 
relying  on  the  clerk  of  this  court  to  do  so, 
as  he  had  filed  a  bond,  or  supposed  it  had 
been  filed  here.  But  this  Is  not  a  sufficient 
excuse.  If  the  clerk  of  the  superior  court 
had  failed  inadvertently  to  stamp  his  letter 
to  the  clerk  of  this  court,  it  might  furnish 
some  ground  for  indulgence  to  the  appellant ; 
but,  as  to  the  failure  to  print  the  record, 
the  Invariable  rule  and  practice  of  the  clerk's 
office  here  is  to  require  a  sufficient  deposit  to 
cover  the  cost  of  printing,  and  this  Is  a  wise 
rule;  for  If  the  appellant  succeeds  In  this 
court  the  clerk  would  practically  have  no 
recourse  against  any  one  for  the  cash  ad- 
vanced by  him  for  the  printing  of  the  rec- 
ord. It  is  our  opinion,  therefore,  that  the 
defendant,  not  his  counsel,  was  guilty  of 
laches  in  failing  to  print  the  record,  and  for 
this  reason,  and  because  no  errors  are  as- 
signed, we  deny  the  motion  to  reinstate. 

[2J  But  we  have,  nevertheless,  most  care- 
fully examined  the  case  on  appeal  and  the 
record,  and  find  no  error  therein.  The  only 
question  which  should  be  considered  Is  the 
one  raised  by  the  exception  to  the  Judge*s 
instruction  that  the  Jury  must  be  fully  sat- 
isfied of  defendant's  guUt  before  they  can 
convict  him,  and  if  they  are  not  fully  sat- 
isfied that  he  sold  the  liquor  to  David  Wil- 
son, as  charged  in  the  indictment,  they  should 
acquit  him.  The  defendant's  counsel  contend 
that  this  charge  deprived  defendant  of  the 
benefit  of  the  doctrine  of  reasonable  doubt 
We  do  not  think  so.  In  explaining  to  the  ju- 
ry the  rule  as  to  a  reasonable  doubt  and  the 
correlative  one  as  to  the  presumption  of  in- 
nocence, no  particular  or  set  form  of  words 
is  prescribed  by  the  law  for  the  use  of  the 
judge.  It  was  said,  in  State  v.  Parker,  61  N. 
C.  at  page  477:  "All  that  the  law  requires  is 
that  the  jury  shall  be  clearly  instructed  that, 
unless,  after  due  consideration  of  all  the  evi- 


dence, they  are  'fully  satisfied,*  or  'entirely 
convinced,*  or  ^satisfied  beyond  a  reasona- 
ble doubt,'  of  the  guilt  of  the  prisoner,  it  is 
their  duty  to  acquit;  and  every  attempt  on 
the  part  of  the  courts  to  lay  down  a  *for- 
mula*  for  the  instruction  of  the  jury,  by 
which  to  'gauge'  the  degrees  of  conviction, 
hag  resulted  in  no  good." 

The  matter  was  strongly  put  by  Judge 
Reade,  In  State  v.  Sears,  61  N.  C.  146,  In 
which  the  prisoner  had  requested  the  court 
to  instruct  the  jury  that  "they  must  be  sat- 
isfied beyond  a  reasonable  doubt,'*  which 
prayer  he  refused,  and  then  charged  that 
they  must  be  fully  satisfied.  It  was  said 
by  the  court:  "His  honor  had  charged  the 
jury  that  they  must  be  satisfied,  fully  sat- 
isfied,* etc.  'Fully  satisfied*  Is,  at  least,  as 
favorable  for  the  defendant  as  'satisfied  be- 
yond a  reasonable  doubt'  For  the  latter  Im- 
plies that  there  may  be  a  conviction,  al- 
though there  may  be  ever  so  many  doubts 
other  than  reasonable.  But  fully  satisfied 
is  to  the  exclusion  of  all  doubts,  reasonable 
or  other.  It  Is  said  that  it  is  difficult  for 
the  jury  to  understand  what  'fully  satisfied* 
means.  It  is,  at  least  as  difficult  for  them 
to  understand  what  'reasonable  doubt'  means. 
The  error  consists  in  supposing  that  any 
particular  formula  of  words  is  necessary,  or 
that  any  have  been  prescribed.  It  is  a  great 
first  principle,  founded  in  justice  as  well  as 
in  humanity,  that  the  Innocent  shall  In  no 
case  be  punished.  It  follows  that  before  any 
one  can  be  punished  there  must  be  a  certain- 
ty of  his  guilt" 

Again,  In  State  ▼.  Knox,  61  N.  a  812,  the 
court,  by  Judge  Reade,  considered  the  same 
question  and  arrived  at  the  same  conclu- 
sion, using  this  language:  "Whatever  be  the 
charge,  the  law  requires  that  the  eTldence 
shall  produce  that  result  which  very  com- 
monly Is  described  as  involving  an  absence 
of  'reasonable  doubt'  but  which  may  be  de- 
noted as  well  by  other  language,  as,  for  in- 
stance, upon  the  whole,  by  that  which  here 
has  been  employed  by  the  court  l)elow.  We 
have  taken  occasion  recently  to  say  that 
there  is  no  formula  in  the  phrase  'reason- 
able doubt'  State  ▼.  Sears  [61  N.  C]  146. 
What  is  demanded  is  that  the  jury  shall  be 
fully  satisfied  of  the  truth  of  the  charge^ 
due  regard  being  had  to  the  presumption  of 
innocence  (a  presumption  for  all  grades  of 
offenses)^  and  to  the  consequent  rule  as  to 
the  burden  of  proof." 

These  cases  have  been  often  cited  and  ap- 
proved. Reviewing  them  and  citing  the  cas* 
es  of  State  v.  Norwood,  74  N.  C.  247,  and 
State  V.  Gee,  02  N.  C.  761,  with  approval, 
we  said,  in  State  v.  Adams,  138  N.  G.  688,  50 
S.  £.  765:  "The  presiding  judge  may  select 
from  the  various  phrases  which  have  been 
used,  any  one  that  he  may  think  will  cor- 
rectly inform  the  jury  of  the  doctrine  of  rea- 
sonable doubt  or  he  may  use  his  own  form 
of  expression  for  that  purpose,  provided,  al- 
ways, the  jury  are  made  to  understand  that 
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they  must  be  fally  satisfied  of  the  guilt  of 
the  defendant  before  they  can  convict  him." 
And  again:  **If  the  Judge  charges  the  Jury, 
In  substance,  that  the  law  presumes  the  de- 
fendant to  be  innocent,  and  the  burden  is 
upon  the  state  to  show  his  guilt,  and  that 
upon  all  of  the  testimony  they  must  be  fully 
satisfied  of  his  guilt,  he  has  done  all  that 
the  law  requires  of  him;  the  manner  in 
which  it  shall  be  done  being  left  to  his  sound 
discretion,  to  be  exercised  in  view  of  the 
facts  and  circumstances  of  the  particular 
case." 

There  was  ample  evidence  to  support  the 
verdict  of  the  jury.  The  prosecuting  wit- 
ness testified  positively  and  directly  to  the 
fact  of  sale,  under  circumstances  which  gave 
weight  and  force  to  his  testimony,  and  the 
defendant's  witness,  who  was  introduced  to 
contradict  him,  was  thoroughly  discredited, 
if  the  jury  believed  the  two  state's  witness- 
es ;  and  they  seem  to  have  done  so. 

We  have  considered  the  case  on  its  mer- 
its, notwithstanding  the  failure  to  comply 
with  the  rules  of  this  court,  which  are  sim- 
ple in  form  and  perfectly  intelligible.  Their 
enforcement  is  absolutely  necessary  to  the 
proper  transaction  of  the  business  of  this 
court 

Motion  denied. 


B0G6S  v.  CXJLLOWHBB  MINING  ft  RB- 
DUCnON  CO.  MOODY  &  MORGAN 
▼.  SAMB.  MBARES  et  aL  v.  MEARBS 
et  aL 

(Supreme  Court  of  North  Carolina.     Dec  14, 

1912.) 

Appeal  and  Brbob  (fi  560,  657*)— Rbcobd— 
Pbesentino  Bviobnce  in  Narrative  Form. 
The  rule  prescribed  by  Revisal  1905,  §  591, 
and  court  rule  22  (66  S.  £.  vii),  that  the  evi- 
dence must  be  presented  in  a  narrative  form, 
must  be  observed,  though  the  case  on  appeal  Is 
settled  by  agreement  of  counsel ;  but  where  ap- 
pellant may  have  been  misled  in  his  attempt  to 
settle  the  case  by  agreement,  the  court  on  appeal 
win  remand  the  case,  that  the  evidence  may  be 
put  in  narrative  form,  and,  where  counsel  can* 
not  agree,  the  trial  court  must  settle  the  case 
on  appeal  nunc  pro  tunc. 

[Ed.  Note. — FoY  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  If  2490-249^,  2830-2833; 
Dec  Dig.  if  560,  657.*] 

Appeal  from  Superior  Court,  Jaclcson  Coun- 
ty ;    Ferguson,  Judge. 

Action  by  J.  Frank  Boggp  against  the 
CuUowhee  Mining  &  Reduction  Company. 
From  a  judgment  for  plaintiff,  defendant 
appeals.    Remanded. 

The  same  order  is  to  be  entered  in  the 
following  cases:  Moody  ft  Morgan  t.  Cul- 
lowhee  Mining  it  Reduction  (3o.;  Oaston 
Mearee  et  al.  v.  O.  A.  Meares  et  aL 

Coleman  O.  Cowan,  of  Webster,  for  ap- 
pellants. Walter  E.  Moore  and  Alley  & 
Buchanan,  all  of  Webster,  and  S.  Brown 
Shepherd,  of  Raleigh,  for  appellees. 


PER  CURIAM.  This  is  a  motion  to  dis- 
miss "because  the  appellant  failed  to  prop- 
erly narrate  the  evidence  In  a  concise  form, 
as  required  by  Revisal,  f  591,  and  rule  of 
court  22  [66  S.  £.  vli]  as  construed  in  Skip- 
per V.  Lumber  Co.,  158  N.  C.  322,  74  S.  E. 
342;  there  being  over  90  pages  of  question 
and  answer,  but  only  a  few  exceptions  to 
the  evidence." 

An  examination  of  the  record  shows  that 
in  this  case  there  were  changes  and  amend- 
ments made  in  the  attempt  to  settle  the  case 
on  appeal,  which  was  done  by  agreement  of 
counsel.  This  might  well  have  thrown  the 
appellant  ofT  his  guard.  The  court  will  not 
hear  the  case  in  the  present  form,  but  un- 
der the  circumstances  it  will  remand  the 
case  on  appeal,  to  the  e^d  that  the  evidence 
may  be  put  in  narrative  form,  as  required 
by  the  statute  and  our  decisions  and  rules, 
and  if  counsel  cannot  agree  it  will  be  refer- 
red to  his  honor  who  tried  the  cause  td  settle 
the  case  on  aiH)eal  nunc  pro  tunc  We  are 
not  disposed  to  repeat  this  action,  and  coun- 
sel now  have  notice  that  the  rule  must  be 
observed  hereafter,  notwithstanding  the  case 
on  appeal  may  be  settled  by  agreement  of 
counsel. 

Remanded. 

The  same  order  will  be  entered  in  Moody 
&  Morgan  v.  Cullowhee  Mining  &  Reduction 
Co.,  appealed  from  Jackson  county,  and  in 
Qaston  Meares  et  al.  v.  O.  A.  Meares  et  aL, 
appealed  from  Duncombe  county. 

061  N.  C.  179) 
WARD  v.  NORTH  CAROLINA  R,  CO. 

(Supreme  Court  of  North  Carolina.     Dec  14, 

1912.) 

1.  Railboads  (I  282*)--PnsoN8  Employed 
About  Cabs— jPboxiicate  Cause  or  Acci- 
dent—Evidence— Sufficibnct. 

In  an  action  for  the  death  of  a  teamster's 
helper,  .while  engaged  in  loading  freight  into 
a  car,  caused  by  a  large  stone  slab  faUiDg  up- 
on him,  evidence  held  to  warrant  a  finding  that 
the  accident  was  proximately  caused  by  de- 
fendant's negligence  in  moving  the  car,  carry- 
ing away  decedent's  fellow  employes  and  leav- 
ing him  in  peril. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  f{  910-923;    Dec  big.  i  282.*] 

2.  Nbougence  (I  56*)— "Pboximatb  Cause." 

Neither  proximity  in  point  of  time  nor 
space  is  an  appropriate  part  of  the  definition 
of  *'prozimate  cause"  in  a  personal  injury  case 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  Sf  69,  70;    Dec  Dig.  S  C»6.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  5768-6769;   vol  8,  p.  7771.) 

3.  Trial  (|  203*) —Instbuotions  — Suffi- 
ciency. 

Defendant  in  a  personal  injury  action  can- 
not complain  that  the  trial  court  after  in- 
structing on  plaintiff's  theory  failed  to  state 
with  sumcient  fullness  the  correlative  position 
tending  to  sustain  the  defense,  where  there 
were  very  few  facts  tending  to  excuse  defend- 
ant, and  they  were  properly  covered  by  the  in- 
structions. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  §§  477-479;   Dec  Dig.  |  203.»] 


*For  oUier  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  4b  Am.  Dig.  Key>No.  Series  ft  Rep'r  Indexes 
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4.  Appeal  and  Ebbob  (|  1033*)— -Habiclebs 
.  Ebbob— Instructions. 

In  an  action  for  negligent  death,  defend- 
ant is  not  entitled  to  complain  of  an  instruc- 
tion allowing  plaintiff's  damages  to  be  com- 
puted on  the  tneory  that  decedent's  net  earn- 
ings would  have  become  due  at  the  end  of  his 
life  expectancy,  instead  of  in  smaller  amounts 
accruing  year  by  year,  since  the  error  was  in 
defendant  s  favor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4062-4062;  Dec.  Dig.  § 
1033.*] 

Appeal  from  Superior  Court*  Guilford 
County;   Cooke,  Judge. 

Action  by  Minnie  Ward,  administratrix, 
against  the  North  Carolina  Railroad  Com- 
pany. Judgment  for  plaintifT,  and  defendant 
appeals.    Afiirmed. 

The  action  was  instituted  by  plaintiff,  ad- 
ministratrix of  James  Ward,  deceased,  to 
recover  damages  for  the  alleged  negligent 
killing  of  her  intestate  in  the  city  of  High 
Point  on  October  22,  1909,  while  loading  a 
printing  outfit  into  one  of  the  cars  on  the 
team  track  of  the  defendant  company.  On 
the  ordinary  issues  in  such  action,  as  to 
negligence,  contributory  negligence,  and  dam- 
ages, there  was  verdict  for  plaintiff.  Judg- 
ment on  the  verdict,  and  defendant  excepted 
and  appealed. 

Wilson  &  Ferguson,  of  Greensboro,  for  ap- 
pellant. W.  P.  Bynum  and  R.  C.  Strudwick, 
both  of  Greensboro,  for  appellee. 

HOKE,  J.  [1]  It  was  chiefly  urged  for 
error  that  the  court  refused  defendant's  mo- 
tion for  nonsuit  under  the  statute.  There 
was  evidence  on  the  part  of  the  plaintiff 
tending  to  show:  That  on  October  22,  1909, 
plaintiff's  intestate  and  five  others,  includ- 
ing the  driver  of  the  team  were  engaged  in 
loading  a  printing  outfit  into  a  car  of  de- 
fendant company  placed  upon  the  "train 
track"  near  the  freight  station  in  the  city 
of  High  Point,  and  for  that  purpose  the  wag- 
on had  been  backed  up  against  the  car;  that 
particular  load  consisting  of  two  large  'Im- 
posing stones,"  stone  slabs  6  to  7  feet  long, 
3^  inches  wide,  and  4  Inches  thick,  and 
weighing  by  estimate  of  the  driver  about 
1,000  pounds  each.  That  the  stones  each  in 
a  separate  crate  standing  on  edge  in  the 
midst  of  the  wagon  had  been  braced  on  either 
side  against  the  wagon  standards  as  they 
were  being  hauled  to  the  station,  and,  when 
the  wagon  was  backed  against  the  car,  these 
braces,  preparatory  to  unloading,  had  been 
loiocked  loose,  and  one  of  the  stones  had 
been  transferred  to  the  car.  This  stone  hav- 
ing failed  to  get  entirely  in  the  car  **stick- 
Ing  out  a  few  inches"  in  the  language  of  the 
witness,  four  of  the  men  were  engaged  in 
trying  to  push  it  further  in,  and  plaintiff's 
intestate,  James  Ward,  and  the  driver  bal- 
ancing the  other  stone  in  the  wagon  till 
this  could  be  done.  While  things  were  in 
this  condition,  the  agents  of  defendant's  com- 


pany without  warning  of  any  kind  hitched 
a  shifting  engine  to  the  car  and  pulled  this, 
with  other  cars  attached  to  it,  for  some  dis- 
tance up  the  track,  carrying  away  the  four 
men  who  were  worldng  with  the  stone  In 
the  car,  leaving  the  intestate  and  the  driver 
holding  the  other  stone  at  a  balance  In  the 
wagon.  The  car  and  the  men  in  it  were 
kept  away  about  15  minutes  doing  some 
shifting  elsewhere  in  the  yard  when  they 
brought  back  the  car  to  its  original  placing. 
When  the  car  moved  off  leaving  the  driver, 
one  J.  A.  Cramer  and  the  intestate,  holding 
the  other  stone  in  a  balance,  the  team,  at  the 
call  of  the  driver,  moved  forward  a  few 
feet  with  a  view  of  preventing  a  possible 
collision  In  case  their  horses  should  other- 
wise move  the  wagon  towards  the  track,  and 
the  driver  and  the  intestate  continued  to  hold 
the  stone  till  the  return  of  the  train,  when 
either  from  the  jar  of  the  ground  caused 
by  the  returning  train,  or  from  a  slight 
movement  of  the  horses,  the  stone  in  the 
wagon,  losing  its  balance,  fell  off  the  wagon 
onto  the  intestate,  crushing  him  so  that  he 
died  in  about  30  minutes.  The  driver  was 
also  knocked  from  the  wagon  and  bruised 
in  the  wrist,  etc.,  but  fell  on  the  stone  and 
not  under  it  and  escaped  with  slight  injury. 
Speaking  directly  to  the  killing,  the  driver, 
testifying  for  plaintiff,  said:  "The  horse  may 
have  turned  his  head  to  look,  and  moved  the 
wagon.  It  only  takes  very  little  on  a  mac- 
adam road  to  move  a  wagon.  Something 
moved  the  wagon ;  I  am  unable  to  say  what, 
but  something  moved  it,  and  we  lost  our 
balance,  and  that  stone  it  went  over  against 
Mr.  Ward.  He  was  pushed  back  against  the 
side  plank  of  the  bed  and  tossed  out  It 
tripp^  him.  In  stepping  back  against  the 
bed,  it  overbalanced  and  tripped  him  out  He 
went  out  and  the  stone  after  him.  The 
stone  fell  right  toward  Mr.  Ward,  and  the 
top  went  down  and  the  bottom  edge  came 
up  there.  The  plank  struck  me  on  the  shins 
and  tripped  me,  barked  my  shins  a  little 
and  my  wrist  Throwed  me  out  over  the 
stone,  and  Ward  under  it  It  came  down 
there,  the  edge  right  across  his  breast  It 
mashed  him.  He  never  spoke."  This  witness 
further  said  the  car  had  been  placed  there 
and  they  had  been  loading  in  it  all  day.  This 
witness  testified  further  that  the  stones  broke 
very  easily  and  were  kept  on  edge  to  keep 
them  from  breaking  in  the  travel  by  a  jar 
of  the  wagon;  that  they  could  not  rebrace 
this  one  after  the  car  left,  as  It  took  all 
they  could  do  to  hold  It  on  the  balance ;  that 
in  order  to  brace  It  additional  help  was  nec- 
essary, and  they  did  not  think  bracing  would 
be  required  if  the  car  had  not  been  moved 
away.  When  the  car  was  pulled  away,  some 
of  the  men  called  to,  "Look  out  or  somebody 
would  be  killed":  and  further  that  the  con- 
ductor knew  of  the  plight  in  which  the  Intes- 
tate and  driver  had  been  left  with  the  stone 
and  was  aware  that  the  position  was  one 
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not  free  from  danger,  tbe  driver  testifying, 
among  other  things,  on  this  point:  "We 
didn't  ask  the  conductor  when  he  came  there 
for  any  assistance;  only  I  told  him  we  were 
in  a  pitiful  way  there  and  had  the  stone  to 
hold.  I  spoke  something  in  regard  to  the 
stone,  I  could  not  remember  just  the  words. 
He  saw  it.  It  was  all  clear  to  him.  We  had 
it  holding  it  oh  there,  and  he  said,  *I  will 
have  the  car  back  in  a  few  minutes,'  and 
put  right  off  up  the  track  after  the  car/* 
There  was  evidence  on  the  part  of  defendant 
in  contradiction  of  the  claim  of  plaintiff  that 
the  officers  of  the  road  were  aware  of  the 
intestate  being  left  in  a  dangerous  plight  and 
whether  the  train  gave  the  proper  signals 
for  shifting,  etc.,  in  going  off  and  returning, 
and  the  yard  conductor  testified  that  he  noti- 
fied Cramer,  the  driver,  that  he  was  about  to 
signal  the  car  forward,  but  there  was  no  sub- 
stantial difference  in  the  testimony  as  to  the 
controlling  facts  relevant  to  the  inquiry; 
that  the  agents  of  the  company,  admitting 
they  knew  these  persons  were  engaged  in 
loading  a  car  on  the  *'train  track,"  moved  it 
away  without  adequate  warning  to  the  driver 
and  without  any  at  all  to  the  men  who  were 
engaged  in  the  car;  that  they  kept  it  away 
for  15  or  20  minutes,  leaving  the  intestate 
and  the  driver  all  that  time  engaged  in  hold- 
ing a  heavy  stone  on  end  in  a  way  which 
was  liable  at  any  time  to  fall  and  hurt  them. 
And  the  testimony  on  the  part  of  plaintiff 
tended  to  show  tjiat  the  company's  agents 
were  duly  aware  of  their  plight,  and  in  such 
case,  and  in  view  of  the  position,  so  frequent- 
ly stated,  that  on  motion  to  nonsuit  the  evi- 
dence of  plaintiff  must  be  taken  as  true  and 
construed  in  the  light  most  favorable  to  him, 
we  are  of  opinion  that  the  motion  for  non- 
suit was  properly  overruled  and  a  cause  of 
action  clearly  shown. 

It  was  earnestly  contended  in  support  of 
the  motion  that  the  element  of  proximate 
cause  was  lacking  in  this  instance,  in  that 
there  was  nothing  to  Indicate  to  the  com- 
pany or  its  agents  that  15  minutes  after 
taking  the  car  away  any  such  result  as  the 
killing  of  the  Intestate  was  at  all  probable, 
and  that  in  view  of  the  ftict  that  the  shifting 
was  done  in  the  usual  and  ordinary  way, 
giving  the  usual  and  ordinary  signals  and 
with  two  men  in  the  wagon  to  hold  the  stone 
steady,  that  this  should  be  held  only  an  un- 
toward accident,  and  that  no  actionable 
wrong  had  been  shown.  But  we  cannot  ac- 
cept this  view  of  the  facts  In  evidence.  In 
Harton  v.  Telephone  Co.,  141  N.  C.  455,  54 
S.  EX  299,  a  case  In  which  the  question  of 
proximate  cause,  more  especially  in  reference 
to  lapse  of  time  and  the  effect  of  intervening 
causes,  was  very  fully  discussed,  the  court 
stated  with  approval  the  definition  appearing 
in  Shearman  &  Redfield  on  Negligence,  §  26, 
as  follows:  "The  proximate  cause  of  an 
event  must  be  understood  to  be  that  which 
in  natural  and  continuous  sequence,  unbro- 
ken by  any  new  and  independent  cause^  pro- 


duces that  event  and  without  which  audi 
event  would  not  have  occurred.  Proximity  in 
point  of  time  and  space,  however,  is  no  part 
of  the  definition."  As  said  by  Associate  Jus- 
tice Allen  in  Harvell  v.  Lumber  Co.,  154  N. 
C.  262,  70  S.  E.  380,  while  two  of  the  justices 
dissented  in  Harton's  Case  (their  views  final- 
ly  prevailing  on  a  second  appeal  and  a  fuller 
statement  of  the  facts  in  the  same  case,  146 
N.  C.  429,  59  S.  B.  1022,  14  L.  R.  A.  [N.  S.] 
956,  14  Ann.  Cas.  390),  there  was  no  differ- 
ence of  opinion  as  to  the  doctrine  announced, 
but  only  to  the  application  of  it  to  that 
case.  And  this  definition  of  'proximate 
cause"  has  been  again  approved  at  the  pres- 
ent term  in  Hardy  y.  Hines  Lumber  Co.,  75 
S.  B.  855.  In  further  illustration  of  this 
same  definition,  and  more  particularly  the 
terms  ''natural  and  continuous  sequence,"  in 
Brewster  v.  Elizabeth  City,  137  N.  C.  392,  49 
S.  E.  885,  and  Ramsbottom  y.  R.  R.,  138  N. 
C.  39, 50  S.  B.  448,  and  other  cases,  this  court 
has  said  that  "the  proximate  cause  of  an  in- 
Jury  is  one  that  produces  the  result  in  con- 
tinuous sequence,  and  without  which  it  would 
not  occur,  and  one  from  which  any  man  of 
ordinary  prudence  could  foresee  that  such 
result  was  probable  under  all  of  the  facts 
as  they  existed."  And  pursuing  the  subject, 
it  has  been  held  in  Drum  v.  Miller,  135  N. 
C.  204,  47  S.  E.  421,  65  L.  R.  A.  890,  102 
AnL  St  Rep.  528,  and  Hudson  y.  Railroad, 
142  N.  C.  198,  55  S.  B.  103,  and  other  like 
cases,  that,  in  reference  to  foreseeing  the 
result,  it  is  not  required  that  the  party 
charged  "should  have  contemplated  or  even 
been  able  to  anticipate  the  particular  con- 
sequences that  ensued  or  the  precise  injuries 
sustained.  It  is  sufficient  if  in  the  exercise 
of  reasonable  care  he  might  have  foreseen 
that  some  injury  would  result  from  his  act 
or  omission  or  that  consequences  of  a  gen- 
erally injurious  nature  might  have  been  ex- 
pected." 

Applying  these  principles  to  the  facts  in 
evidence,  we  think  that  the  element  of  proxi- 
mate cause  was  clearly  established,  and  cer- 
tainly there  was  testimony  from  which  it 
could  be  reasonably  inferred.  The  car  being 
moved  away  without  adequate  warning,  car- 
rying four  of  the  men  considered  necessary 
for  the  proper  handling  of  the  load,  leaving 
the  driver  and  the  intestate  with  a  stone  of 
this  shape  and  weight  on  end,  requiring  all 
their  time  and  attention  to  hold  it  on  a  bal- 
ance and  with  no  one  to  aid  them  or  even 
control  the  team,  presented  a  condition  that 
was  fraught  with  danger,  and  the  yard  con- 
ductor on  seeing  It  might  well  exclaim,  *'  'I 
will  have  the  car  back  in  a  few  minutes,' 
and  put  right  off  up  the  track  after  the  car." 

Nor  is  this  conclusion  in  any  way  affected 
by  the  fact  referred  to  that  the  Injury  oc- 
curred as  much  as  15  or  20  minutes  after  the 
car  was  pulled  away,  or  that  there  were  only 
two  men  in  the  wagon  when  it  was  so  moved. 
The  cause  of  this  tragedy  was  taking  away 
the  other  men,  leaving  the  intestate  and  the 
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drlyer  in  the  wagon  in  a  position  threaten- 
ing danger  without  adequate  help.  This 
cause  continued  down  to  the  very  time  of  the 
occurrence. 

[2]  There  was  no  interyening  cause  shown, 
and  as  we  have  just  seen  in  Harton*s  Case, 
"Proximity  in  point  of  time  and  space  is  no 
part  of  the  definition  of  proximate  cause." 

As  to  the  position  that  there  were  only  two 
men  in  the  wagon  at  the  time  the  cars  were 
moved  oflP,  it  will  readily  occur  to  the  Im- 
partial mind  that  leaving  two  men  in  a  wag- 
on with  heavy  stone  of  this  character  and 
the  team  without  any  one  to  control  It  for 
15  or  20  minutes  is  an  entirely  different 
proposition  from  allowing  them  to  balance  a 
stone  momentarily  with  four  other  men  in 
instant  call  should  necessity  arise  for  their 
aid. 

L3]  The  objection  further  made  that  the 
court,  after  stating  the  position  of  the  plain- 
tiff, failed  to  state  with  sufficient  fullness  the 
correlative  position  tending  to  sustain  the  de- 
fense as  required  in  Jarrett  v.  Trunk  Co., 
144  N.  C.  299,  56  S.  B.  937,  and  Penny  v. 
Railroad,  15a  N.  C  305,  69  S.  E.  238,  32  L. 
R.  A.  (N.  S.)  1209,  is  not,  in  our  opinion,  open 
to  defendant  on  the  record.  There  were  very 
few  facts  in  evidence  tending  to  excuse  the 
defendant  for  this  occurrence,  and  these 
were  given  by  his  honor  all  the  consideration 
which  they  permitted. 

[4]  On  the  issue  as  to  damages,  objection 
was  made  by  defendant  for  that  his  honor 
suggested  for  the  guidance  of  the  jury  the 
mathematical  calculation  stated  with  approv- 
al in  Watson  v.  Railroad,  133  N.  C.  190,  45 
S.  B.  665,  and  in  terms  as  follows:  '*Yoq 
will  ascertain  the  present  value  of  such  net 
income  or  accumulations  by  first  ascertaining 
what  one  dollar  and  interest  at  6  per  cent 
will  amount  to  for  the  time  you  hav6  found 
the  plaintiff's  intestate  would  have  lived. 
Then  you  will  divide  this  Income  by  the 
amount  you  have  found  one  dollar  and  Inter- 
est for  the  time  to  amount  to,  and  the  sum 
thus  ascertained  will  be  your  answer  to  the 
s<iCoud  issue.*' 

If  this  were  a  matter  capable  of  being  es- 
tablished with  mathematical  accuracy,  the 
rule  as  here  suggested  would  be  erroneous, 
for  It  proceeds  upon  the  theory  that  all  tbe 
net  earnings  will  become  due  at  the  end  of 
the  expectancy,  when  in  fact  the  total 
amount  is  made  up  of  smaller  sums  accruing 
year  by  year.  A  proi)er  consideration  of  the 
question  presented,  however,  supports  the 
conclusion  that  there  are  so  many  elements 
of  uncertainty  involved;  the  result  is  or  may 
be  affected  by  so  many  changes  of  condition 
and  circumstance,  tliat  it  does  not  seem  to 
be  capable  of  computation  with  mathematical 
precision,  and  a  reference  to  such  a  method 
is  rather  calculated  to  mislead  than  to  aid 
the  jury  to  a  correct  conclusion.  It  is  for 
this  reason  that  the  court,  in  Poe  v.  Rail- 
road, 141  N.  O.  525,  64  S.  B.  406,  rejected 


the  application  of  our  annuity  tables  on  the 
issue  as  to  damages,  and  Associate  Justice 
Walker,  delivering  tbe  opinion,  said:  "A  re- 
view of  all  that  has  been  said  on  this  subject 
leads  us  to  the  conclusion  that  no  special 
formula  has  yet  been  prescribed  as  alike  ap- 
plicable to  all  cases  and  as  one  that  should 
Invariably  be  used  in  trials."  He  then  states 
with  approval  on  this  question  the  charge  as 
delivered  by  his  honor,  Judge  O.  H.  Allen,  in 
Mendenhall  v.  Railroad,  123  N.  C.  275,  278, 
31  S.  B.  480,  as  being  a  correct  statement  of 
tbe  rule  more  generally  applicable  in  these 
cases:  ''The  measure  of  damages  is  the  pres- 
ent value  of  the  net  pecuniary  worth  of  the 
deceased  to  be  asK^ertalned  by  deducting  the 
cost  of  his  own  living  and  expenditures  from 
the  gross  income,  based  upon  his  life  ex- 
pectancy. As  a  basis  on  which  to  enable  the 
jury  to  make  their  estimate,  it  is  competent 
to  show,  and  for  them  to  consider,  the  age 
of  the  deceased,  his  prospects  in  life,  his 
habits,  his  character,  his  industry  and  skill, 
the  means  he  had  for  making  money,  the 
business  in  which  he  was  employed;  the  end 
of  it  all  being  to  enable  the  jury  to  fix  upon 
the  net  income  which  might  be  reasonably 
expected  if  death  had  not  ensued,  and  thus 
arrive  at  the  pecuniary  worth  of  the  deceas- 
ed to  his  family.  You  do  not  undertake  to 
give  the  equivalent  of  human  life.  You  al- 
low nothing  for  suffering.  You  do  not  at- 
tempt to  punish  the  railroad,  but  you  seek 
to  give  a  fair,  reasonable  pecuniary  worth 
of  the  deceased  to  his  family  under  the  rule 
which  I  have  laid  down.  Yon  should  rid 
yourself  of  all  prejudice^  if  you  have  any, 
and  of  sympathy.  It  is  not  a  question  of 
sympathy;  it  Is  just  a  plain  practical  ques- 
tion, and  yoQ  should  give  a  reasonable  and 
fair  verdict  upon  all  the  Issuea"  The  life 
expectancy  tables  being  allowed  as  an  item 
of  evidence  on  this  issue.  Sledge  t.  Rail- 
road, 140  N.  C.  459,  53  S.  B.  295. 

Tbe  objection  referred  to  is  not  insisted  on 
in  defendant's  brief,  and,  the  mistake  in  the 
charge  being  in  his  favor,  It  may  not  be  held 
for  reversible  error,  but  it  has  been  thought 
well  to  refer  to  the  matter  that  this  mathe- 
matical calculation  as  approved  in  Watson  ▼. 
Railroad,  133  N.  C.  188,  45  &  B.  555,  should 
be  discontinued. 

There  is  no  error,  and  the  judgment  in 
plaintiffs  favor  must  be  affirmed* 

No  error. 


(161  N.  C.  290) 

STATE  v.  BRADLBY. 

(Supreme  Court  of  North  Carolina.     Dec.  1^ 

1912.) 

1.  Cbiminal  Law  (f  1170%*)  —  Apfbax.  — 

HaBMLESS   BbBOB— BSRONEOUB  RUIilNOS  OH 
BVIDENCB. 

The  error,  if  any,  in  refusing  to  require 
the  justice  of  the  peace  conducting  the  prelimi- 
nary examination  of  accused  to  refresh  hia 
memory  from  the  written  testimony  of  a  wit- 
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nees  taken  by  him  caimot  be  deemed  preiudidal, 
where  the  testimony  of  the  witness  on  the  triolt 
or  the  testimony  taken  by  the  justice,  is  not  in 
the  record. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  iS  3145-3153;  Dec  Dig.  | 
1170%.*1 

2.  Homicide    (§    168*) — ^Monv«— Bvidbncb— 
Admissibility. 

A  statement  by  accused,  made  shortly  aft- 
er the  homicide,  to  the  effect  that  the  tale  about 
his  poisoning  dogs  all  over  the  country  was 
the  cause  of  all  Uie  trouble,  was  competent  as 
evidence  of  motive. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  320^331 ;   Dec.  Dig.  |  166.*] 

3.  Criminal  Law   (|  364*) — ^Bvidbncb— Bx8 

GSSTJB. 

The  circumstances  uud^r  which  accused  and 
a  witness  met  shortly  after  the  homicide,  and 
what  was  done  at  the  time  of  a  statement  by 
accused  to  the  witness  to  the  effect  that  the 
tale  about  his  poisoning  dogs  in  the  country 
was  the  cause  of  the  trouble,  are  competent  as 
a  part  of  the  res  gestse. 

[Ed.  Note. — For  other  cases,  see  Criminal 
lAW,  Cent  Dig.  §§  805,  808-810,  813,  816-818; 
Dea  Dig.  |  864.*] 

4.  Criminal  Law  (§  1169*)*-Habmijbs8  Ebsob 
— Erboneous  Bulinos  on  Evidence. 

A  conviction  will  not  be  reversed  because 
of  the  admission  of  improper  evidence  not 
prejudicial  to  accused  and  not  affecting  the  ver* 
diet 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  3088,  3137-^143 ;  Dec  Dig. 

I  iie&.*) 

5.  Criminal   Law    (§    814*)— Btidbngb^In- 

BTBUCTI0N8. 

Where  accused  was  the  aggressor  and  took 
advantage  of  decedent,  who  was  unarmed,  and 
shot  him  without  provocation,  and  pursued  de- 
cedent when  fleeing,  and  shot  him  again,  inflict- 
ing fatal  wounds,  an  instruction  that  if  accused 
and  decedent  were  engaged  in  a  mutual  combat 
and  were  fighting  on  equal  terms,  and  accused 
shot  decedent  and  decedent  quit  the  combat  and 
fled,  and  while  decedent  was  in  fliprht  accused 
shot  him,  causing  death,  he  was  guilty  of  mur- 
der in  the  second  degree,  was  not  erroneous. 

[Ed.  Note. — For  other  cases^  see  Criminal 
Law,  Dec.  Dig.  |  814.*] 

Appeal  from  Superior  Court,  Swain  Coun- 
ty;  Long,  .Tudge. 

Wallace  Bradley  was  convicted  of  murder 
In  the  second  degree,  and  he  appeals.  Af- 
firmed. 

Bryson  &  Black,  of  Bryson  City,  and  J. 
W.  Ferguson,  o£  Waynesville,  for  appellant 
Attorney  General  Bickett  and  T.  H.  Calvert, 
of  Raleigjh,  for  tiie  State. 

WALKER,  J.  The  prisoner  was  indicted 
in  the  court  below  for  the  murder  of  Ander- 
son Blankinship,  and  tried  for  murder  in 
the  second  degree;  the  solicitor  not  insist- 
ing on  a  verdict  for  murder  in  the  first  de- 
gree. He  was  convicted  of  murder  in  the 
second  degree,  and,  having  excepted  to  sev- 
eral rulings  of  the  court,  appealed  from  the 
Judgment  rendered  upon  the  verdict 

[1]  His  first  exception  Is  to  the  refusal  of 
the  court  to  require  a  witness,  M.  T.  Battle, 
the  Justice  of  the  peace  who  conducted  the 
preliminary    examination,    to    refresh    his 


memory  from  the  written  testimony  of  Boxle 
WilllamsoD,  taken  by  him  at  the  trial,  when 
he  was  asked  if  Roxle  Williamson  testified 
that  the  wagon  had  moved  after  the  shots 
were  fired.  He  answered  that,  as  he  recol- 
lected, she  said  it  was  moved  once.  It  has 
been  held  that  a  witness  may  be  compelled 
to  refresh  his  memory  by  a  written  memo- 
randum In  court  and  accessible  to  him  (Da- 
venport V.  McKee,  94  N.  C.  325) ;  and  it  Is 
said,  in  State  v.  Staton,  114  N.  C.  813,  19 
S.  E.  96,  citing  1  Greenleaf  on  £ivldence,  | 
437,  that  the  party  examining  him  may  de- 
mand that  he  do  so.  40  Cyc.  2449  et  seq. 
It  will  appear  from  the  last  book  cited  that 
the  authorities  are  not  uniform  upon  this 
question;  some  holding  that  it  is  a  matter 
within  the  sound  discretion  of  the  court 
But  in  this  case  the  testimony  of  Koxie 
Williamson  is  not  in  the  record,  nor  is  her 
testimony,  which  was  taken  by  the  magis- 
trate and  reduced  to  writing;  and  we  can- 
not, therefore,  see  that  the  ruling  of  the 
court  was  prejudicial,  if  incorrect. 

[2]  The  conversation  of  the  prisoner  with 
D.  M.  Cole,  shortly  after  the  homicide  was 
committed,  in  which  he  stated  that  "the  tale 
about  his  poisonidg  dogs  all  over  the  country 
was  the  cause  of  all  the  trouble,"  was  com- 
petent as  evidence  of  a  motive  for  the  kill- 
ing. 

[3]  The  circumstances  under  which  they 
met  in  the  road,  and  what  was  done  at  the 
time  of  the  conversation,  were  but  parts  of 
the  transaction,  pars  rei  gestse,  and  compe- 
tent as  throwing  light  upon  what  was  said. 
21  Cyc.  899.  916,  and  939;  State  v.  Mace, 
118  N.  C.  1244.  24  S.  B.  798 ;  State  v.  Ad- 
ams, 138  N.  C.  688,  50  S.  E.  765. 

[4]  The  question  put  to  the  defendant's 
witness,  J.  R.  Floyd,  by  the  solicitor,  as  to 
whether  he  thought  a  man  is  of  good  char- 
acter and  law-abiding  who  carries  a  pistol 
and  drinks  whisky,  or  goes  to  a  baseball 
game  and  drinks  whisky,  if  objectionable, 
was  harmless,  as  the  witness*  answer  to  it 
was  entirely  favorable  to  the  prisoner ;  and 
the  court  will  not  reverse  a  Judgment  be- 
cause of  the  admission  of  evidence  which  is 
not  prejudicial  and  could  not  have  affected 
the  verdict  Glover  v.  Flowers,  101  N.  C. 
134,  7  S.  EI.  579,  and  cases  cited. 

[5]  The  principal  exception  in  th^  case  is 
to  the  following  charge  of  the  court:  "If 
you  fiud  that  the  prisoner  and  the  deceased 
were  engaged  in  a  mutual  combat,  and  were 
fighting  on  equal  terms,  and  you  find  that 
the  prisoner  shot  the  deceased^  and  that  the 
deceased  quit  the  combat  and  fled,  and  you 
find  that  while  the  deceased  was  In  flight 
and  disabled  from  any  further  combat  that 
the  prisoner  shot  him,  under  these  circum- 
stances, in  the  back,  or  from  the  rear,  caus- 
ing the  death  of  the  deceased,  the  prisoner 
would  be  guilty  of  murder  in  the  second  de- 
gree." 


*For  other  cases  nee  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexe* 
7U  S.E.-^6 
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There  is  no  evidence  to  be  found  In  this 
record  tending  to  show  that  the  prisoner  and 
deceased  were  engaged  in  a  mutual  combat 
on  equal  terms.  On  the  contrary,  the  evi- 
dence shows  that  the  prisoner  was  all  the 
time  the  aggressor;  that  he  shot  deceased 
without  any  provocation,  and  after  shooting 
and  disabling  him,  and  when  deceased  fled, 
that  he  pursued  him  and  shot  two  or  three 
times ;  and  that  soon  thereafter  the  wounds 
thus  inflicted  on  deceased  caused  his  death. 
The  evidence  discloses  the  fact  that  the 
prisoner,  instead  of  killing  in  the  heat  of 
passion  or  upon  a  legal  provocation,  took 
advantage  of  deceased,  who  was  unarmed 
and  doing  or  saying  nothing  to  provoke 
him,  and  fired  upon  him  several  times,  in- 
flicting five  wounds,  some  of  them  mortal. 
In  the  most  favorable  view  of  the  evidence 
that  can  be  taken  for  the  prisoner,  it  has 
the  appearance  of  being  a  coolly  planned, 
willful,  premeditated,  and  deliberate  murder, 
and  there  was  no  error  in  the  instruction. 
State  V.  Hinson,  150  N.  C.  827.  64  S.  E.  124. 
His  honor  might  well  have  charged  the  Jury 
that  there  was  no  evidence  of  manslaugh- 
ter; the  killing  with  a  deadly  weapon  hav- 
ing been  shown  and  not  denied,  and  the  bur- 
den of  proving  facts  in  mitigation  and  ex- 
cuse being  upon  the  defendant.  State  v. 
Quick,  150  N.  C.  820,  64  S.  E.  168. 

The  cases  of  State  v.  Hildreth,  31  N.  C. 
429,  51  Am.  Dec.  364,  State  v.  Ellick,  60  N. 
C.  451,  86  Am.  Dec.  442,  and  State  v.  Tack- 
ett,  8  N.  G.  220,  relied  on  by  the  prisoner's 
counsel,  are  not  in  point  The  conviction 
was  of  murder  in  the  second  degree,  and 
after  a  careful  examination  of  the  case,  as 
presented  to  us  in  the  record,  we  find  no 
error. 

No  error. 

(161  N.  C.  201) 

H.  li.  BECK  ft  CO.  v.  BANK  OF  THOMAS- 

VILLE  et  al. 

(Supreme  Court  of  North  Carolina.     Dea  20, 

1912.) 

1.  Appeal  AND  Erbor  (8  927*)— Review— Di- 
recting Verdict—Evidence. 

Where  a  verdict  has  been  directed  for  de- 
fendants only  the  evidence  favorable  to  plain- 
tiff ^ill  be  considered  on  appeal  therefrom. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2912,  2917,  3748,  4024; 
Dec.  big.  i  927.*] 

2.  Libel  and  Slander  (§f  7,  101*)— B^lont 
-Burden  of  Proof. 

A  charge  that  one  had  embezzled  lumber 
or  money  was,  under  Revlsal  1905,  |  340(j,  re- 
lating to  embezzlement,  a  charge  oi  a  felony, 
or  an  infamoufi  offense,  punishable  by  impris- 
onment in  the  penitentiary,  "as  in  cases  of  lar- 
ceny," and  the  burden  was  upon  the  defendant 
to  prove  the  truth  of  the  charge  or  any  matter 
in  justification  or  mitigation. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  |§  17-78,  273-280;  Dec. 
Dig.  §§  7,  101.*] 


3.  Libel  and  Slandeb  (S  5*)— Pbesuiiptiokb 
—Evidence. 

Malice,  as  an  element  of  slander,  is  pre- 
sumed where  the  words  are  actionable  per  ■•, 
except  when  privileged;  but  such  presumptioD 
may  be  rebutted. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  S  278;   Dec.  Dig.  S  &*1 

4.  Usury  (§  68*)— Compromise  and  Settle- 
MENT— Waiver. 

A  settlement  of  a  prior  usurious  agree- 
ment is  lawful,  and  the  debtor  is  entitled  to 
the  amount  he  so  receives,  since  he  waives  his 
statutory  right  to  hold  the  creditor  for  doable 
the  usurious  interest 

[Ed.  Note.— For  other  cases,  see  XFsury,  Cent. 
Dig.  M  142,  143;  Dec  Dig.  §  68.*] 

5.  Payment  (S  82*)— Voluntaey  Payment- 
Recovery. 

A  voluntary  payment  of  money  with  full 
knowledge  of  the  facts,  in  the  absence  of  fraud, 
duress,  or  other  equitable  element,  cannot  be 
recovered  by  direct  action,  or  by  way  of  set- 
off or  counterclaim. 

[Ed.  Note. — For  other  cases,  see  Payment, 
Cent  Dig.  §§  254-266;   Dec.  Dig.  S  82.*] 

Appeal  from  Superior  Court,  Davidson 
County;  Allen,  Judge. 

Action  by  H.  L.  Beck  &  Company  against 
the  Bank  of  Thomasville  and  another.  Ver- 
dict for  defendants,  and  plaintiff  appeals. 
Modified  and  rendered  In  part  and  reversed 
in  part. 

This  case  was  before  us  at  a  former  term, 
and  Is  reported  in  157  K.  G,  at  page  105,  72 
S.  E.  632.  It  is  there  stated  that  actions 
were  brought  by  plaintiffs,  the  first  to  correct 
errors  In  their  account  with  the  defendant 
bank;  plaintiffs  alleging  in  this  one  of  the  ac- 
tions that  charges  against  them  were  wrang- 
folly  made  by  defendant  bank,  and  checks 
were  paid  which  were  not  drawn  by  them, 
and  further,  that  defendant  bank  refused  to 
pay  certain  checks  drawn  by  plaintiffs  on  It, 
when  it  had  funds  of  plaintiffs  on  deposit 
fully  sufiScient  to  cover  the  total  amount  of 
ihe  checks  so  drawn,  and  that,  by  reason 
thereof,  plaintiffs  were  injured  in  their  cred- 
it to  the  amount  of  $2,000.  The  other  action 
was  against  the  defendant  J.  L.  Armfield, 
who  was  cashier  of  the  bank,  for  defamation 
of  character;  and  the  plaintiffs  make  cer- 
tain allegations  therein  as  to  the  account  be- 
tween them,  not  necessary  to  be  stated  here, 
as  they  are  eliminated  by  the  referee's  rei^ort 
and  the  rulings  of  the  court  thereon  in  favor 
of  said  defendant,  the  material  allegation  be- 
ing that  the  defendant  J.  L.  Armfield  charg- 
ed publicly,  falsely,  and  wrongfully,  in  the 
presence  of  several  persons  named  in  the 
complaint,  that  the  plaintiffs  were  bhnkrupt 
or  in  an  insolvent  condition  and  would  have 
to  retire  from  business,  and  further  that 
the  plaintiff,  H.  L.  Beck,  had  misapplied 
and  embezzled  lumber  and  money,  or  funds 
in  his  hands  belonging  to  others,  with  Intent 
to  injure  H.  L.  Beck  and  the  said  firm, 
and  thereby  damaged  the  plaintiffs  to  the 
amount  of  $10,000.    The  two  actions  were  con- 


*For  other  cases  see  same  topic  and  aectlon  NUMBBR  in  Dec.  Dig.  4k  Am.  Dig.  Key-No.  Series  4k  Rep'r  lAdexee 
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solidated  by  consent,  and  the  cause  was  then 
referred  to  Hon.  E.  L.  Galther  to  take  and 
state  an  account  of  the  transactions  and  deal- 
ings mentioned  in  the  complaint,  reserving 
the  issues  as  to  the  slander  for  trial  upon 
the  coming  in  of  the  referee's  report  The 
report  was  filed  and  several  exceptions  taken 
thereto  by  plaintiffs,  some  of  which  were  al- 
lowed and  others  overruled.  Plaintiffs  then 
assigned  errors  and  appealed,  but  the  appeal 
was  dismissed  in  this  court  as  premature 
(157  N.  C.  105,  72  S.  E.  632),  as  there  was 
no  final  Judgment,  and  the  case  was  remand- 
ed to  try  the  issues  as  to  the  slander,  which 
were  not  submitted  to  the  referee.  That  case 
was  tried  at  April  term,  1912,  of  the  supe- 
rior court,  upon  the  following  issues:  *'(1) 
Did  the  defendant  Armfield  publish  of  and 
concerning  the  plaintiff  defamatory  matters 
set  out  in  the  eighth  paragraph  of  the  plain- 
tiff's complaint,  as  alleged  in  the  complaint? 

(2)  If  so,  were  the  same  false  and  malicious? 

(3)  Did  the  defendant  Armfield  publish  of 
and  concerning  the  plaintiff  the  defamatory 
matter  alleged  in  the  eleventh  paragraph  of 
the  complaint,  as  alleged  in  said  complaint? 

(4)  If  so,  were  the  same  false  and  malicious? 

(5)  What  damages,  if  any,  are  plaintiffs  en- 
titled to  recoverr* 

A  witness  for  the  plaintiffs  testified  that 
the  defendant  J.  L.  Armfield  had.  In  his  pres- 
ence and  hearing,  charged  that  H.  L.  Beck 
had  embezzled  certain  lumber,  and  that  if  he 
did  not  arrange  the  matter  to  his  satisfac- 
tion he  would  have  to  'take  him  up  for  it** 
Another  witness  testified  that  Armfield  had 
said  to  him  that  Beck  was  "in  pretty  narrow 
straights";  in  other  words,  he  said  that  Beck 
had  acted  as  an  embezzler.  We  give  his 
words  here:  "I  can't  tell  the  words  exactly, 
but  that  he  had  embezzled  some  one  out  of 
the  money  he  had  received  on  that  note,  and 
the  best  way  out  of  it  was  for  Beck  to  give  us 
the  mortgage  and  we  could  indorse  it  to  him, 
and  that  Beck  was  liable  for  criminal  pros- 
ecution. He  said  Beck  had  embezzled  funds 
not  properly  applied,  or  something  to  that 
effect,  and  that  he  was  liable  for  a  peniten- 
tiary crime.  That  was  the  substance  of  what 
he  said."  This  witness  also  stated  that  Arm- 
field  had  threatened  Beck  with  a  criminal 
prosecution  tn  order  to  obtain  a  mortgage 
for  a  debt  the  bank  or  Armfield  held  against 
him.  There  was  evidence  that  Armfield  said 
that  he  could  put  Beck  in  the  penitentiary, 
and  that  the  persons  to  whom  he  was  speak- 
ing. Hall  and  Daniels,  had  better  accept  the 
new  note  and  mortgage  from  Beds  and  as- 
sign it  to  the  bank  to  make  good  his  defalca- 
tion, as  it  was  all  in  their  family,  and  the 
note  and  mortgage  were  executed,  In  conse- 
quence of  the  threat,  and  turned  over  to  the 
bank,  of  which  Armfield  was  the  cashier. 
Armfield  further  stated  that  Beck  bad  em- 
bezzled and,  **if  he  did  not  mind,  he  would 
be  put  in  the  penitentiary."    Plaintiffs  then 


offered  in  evidence  the  following  part  of  par- 
agraph 8  of  defendant's  answer:  ''The  de- 
fendant admits  telling  Christopher  Shaw 
that  H.  Lb  Beck  was.  in  defendant's  opinion, 
liable  for  prosecution,  not  only  in  the  Delk 
matter,  but  on  account  of  his  conduct  to  de- 
fendant and  others."  Also  a  part  of  para- 
graph 11  of  defendant's  answer,  viz.:  "And 
(he)  does  not  deny  having  said  that,  in  his 
opinion,  the  defendant  H.  L.  Beck  was  liable 
to  criminal  prosecution."  J.  L.  Armfield  was 
a  witness  in  his  own  behalf,  and  among  oth- 
er things  testified:  "I  said  to  Christopher 
Shaw  that  I  thought  that  H.  !▲  Beck  had 
done  such  dirty  business  that  he  was  liable 
to  be  criminally  prosecuted,  and  I  say  that 
now.  I  did  not  mean  that  as  much  about  the 
Delk  matter  as  the  other  matters;  no  more 
about  that  than  others.  When  I  stated  in 
the  eighth  paragraph  of  my  answer  the  fol- 
lowing, 'Not  only  on  account  of  the  Delk 
matter,  but  on  account  of  his  other  dealings,' 
that  is  a  mistake ;  it  is  a  typographical  error. 
I  did  tell  Christopher  Shaw  that  H.  L.  Beck 
was  liable  to  prosecution,  not  on  account  of 
the  Delk  matter,  but  other  matters.  When 
I  made  my  answer,  I  told  my  attorney  to 
put  it  there,  not  on  account  of  the  Delk  mat- 
ter, but  other  matters.  Shaw  told  me  he  had 
understood  that  there  were  some  papers  there 
with  my  signature  to  them.  I  did  not  in- 
tend to  convey  to  the  mind  of  Delk  in  that 
letter  that  Beck  had  improperly  signed  my 
name  to  any  papers.  I  was  in  my  usual  hu- 
mor when  I  wrote  it"  The  "Delk  matter" 
to  which  he  refers  in  his  testimony  was  a 
letter  written  by  J.  L.  Armfield  to  Jno.  B. 
Delk,  February  12,  1907,  as  follows:  "Dear 
Sir:  I  have  Just  learned  that  you  have  a 
contract  with  H.  L.  Beck  on  which  my  name 
appears,  and  I  beg  to  notify  you  that  this 
contract  was  made  without  my  knowledge  or 
consent,  and  that  at  no  time  have  I  ever 
authorized  him  to  sign  any  agreement  or 
contract  for  me,  and  that  at  no  time  have  I 
been  in  partnership  business  with  him. 
Yours  very  truly,  J.  L.  Armfield."  H.  L. 
Beck  testified  that  there  was  such  a  partner- 
ship arrangement,  and  that  he  committed  no 
fraud  or  embezzlement.  There  was  much 
more  testimony,  but  we  have  given  the  above 
summary,  which  will  sufiidently  show  the 
bearing  of  the  evidence  upon  the  issues  and 
ruling  of  the  court  Plaintiffs  excepted  to 
the  ruling  of  the  court,  which  directed  a  ver- 
dict for  the  defendant  upon  the  Issues,  and 
appealed  to  this  court 

E.  E.  Raper,  of  Lexington,  and  T.  J.  Shaw, 
of  Greensboro,  for  appellant  Justice  A 
Broadhurst,  of  Greensboro,  for  appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [11  We  are  of  the  opinion  that  there 
was  error  in  the  ruling  of  the  court  The 
question  being  whether  there  was  any  evi- 
dence to  be  submitted  to  the  Jury,  it  is  not 
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necessary  that  we  should  set  out  the  testl- 1 
mony  of  the  defendant,  which  tends  to  con- 
tradict that  of  the  plaintiffs,  for,  If  there  is 
any  evidence  to  support  the  plaintiffs'  case, 
they  are  entitled  to  hare  it  submitted  to  the 
jury,  and,  as  the  court  directed  a  verdict 
against  them,  the  plaintiffs  are  entitled  to 
have  us  consider  it  in  the  most  favorable 
view  for  them.  It  is  like  a  nonsuit  in  this 
resi^ect,  and  we  have  freciuently  said  so,  in 
such  cases.  Brittain  v.  Westhall,  135  N.  C. 
492,  47  S.  E.  616;  Freeman  v.  Brown,  151 
N.  C.  Ill,  65  S.  E.-743;  Cotton  v.  Railroad, 
149  N.  C.  227,  62  S.  E.  1093 ;  Deppe  v.  Bail- 
road,  152  N.  C.  79,  67  S.  E.  262 ;  Dail  ▼.  Tay- 
lor, 151  N.  C.  289,  66  S.  E.  135,  28  L.  R.  A. 
(N.  S.)  949 ;  Hamilton  v.  Lumber  Co.,  156  N. 
O.  519.  72  S.  E.  68a 

[2]  It  will  be  seen  from  our  recital  of  the 
material  parts  of  the  testimony  that  there 
is  ample  proof  of  the  fact  that  the  defendant 
uttered  the  slanderous  and  defamatory  words 
imputed  to  him.  As  the  accusation  he  made, 
that  plaintiff  H.  L.  Beck  had  embezzled 
lumber  or  money,  was  equivalent  to  charg- 
ing him  with  the  commission  of  a  felony, 
or  an  infamous  offense,  punishable  by  im- 
prisonment in  the  penitentiary,  "as  in  cases 
of  larceny"  (Revisal,  S  3406),  the  burden  is 
cast  upon  the  defendant  to  prove  the  truth 
of  the  charge,  or  any  matter  in  Justification 
or  mitigation.  Osborn  v.  Leach,  135  N.  C. 
628,  47  S.  E.  811,  66  L.  R.  A.  648;  Ramsey 
v.  Cheek,  109  N.  C.  270,  13  S.  E.  775 ;  Harris 
V.  Terry,  98  N.  C.  131,  3  S.  E.  745;  McKee 
V.  Wilson,  87  N.  C.  300. 

[3]  Malice,  which  is  an  essential  element 
of  slander,  is,  generally  speaking,  presumed 
where  the  words  are  actionable  per  se,  until 
the  contrary  is  proved,  except  in  those  cases 
where  the  occasion  is  privileged  or  prima 
fade  excuses  the  publication.  This  presump- 
tion, however,  may  be  rebutted.  Newell  on 
Slander  &  Libel  (?d  Ed.)  p.  39  (5)  and  page 
319,  f  12,  and  cases  supra.  Tbe  question, 
therefore,  whether  the  defendant  maliciously 
uttered  the  slanderous  words,  and,  further, 
whether  he  was  Justified  or  excused  in  do- 
ing so,  were  clearly  for  the  consideration  of 
the  Jury,  with  the  burden  shifted  to  the 
defendant,  if  he  did  utter  the  words,  to  prove 
that  they  were  true,  or.  If  not  true,  then  to 
show  matters  in  excuse  or  Justification. 
There  was  sufficient  evidence  in  this  case 
to  carry  it  to  the  Jury  and  to  place  the  bur- 
den of  showing  all  defensive  matter,  includ- 
ing the  truth  of  the  accusation,  upon  de- 
fendant, because  plaintiff  had  offered  evi- 
dence that  the  charge  was  made  in  unambig- 
uous and  explicit  terms,  and  that  it  was 
false.  It  Involved,  of  course,  the  imputa- 
tion of  an  Infamous  crime. 

[4]  Coming  to  the  account,  as  the  matter 
is  now  before  us  on  an  appeal  from  a  final 
Judgment,  we  find  that  the  nmiu  excoptlon 
relates  to  the  ruling  of  the  court  upon  the 
question  of  usury.    Plaintiffs  made  to  J.  L. 


Armfleld  on  May  16,  1906,  their  note  for  55,- 
500,  secured  by  a  mortgage  on  the  property 
of  the  partnership,  which  was  duly  executed 
by  them  and  their  wives.     It  appears  that 
they  only  received  $4,500,  and,  as  they  al- 
leged, the  balance,  or  $1,000,  was'  usurious 
Interest    While  the  referee  did  not  find  ex- 
plicitly that  the  $1,000  was  illegal  interest, 
he  did  find  that  the  plaintiffs  came  to  a  set- 
tlement with  the  defendant,  or  the  defend- 
ant with  them,  and  the  negotiations  resulted 
in  an  agreement  of  compromise,  which  was 
reduced   to   writing   and    the   substance   of 
which  is  that  J.  L.  Armfleld  agreed  to  pay 
and  the  plaintiffs  to  receive  the  sum  of  $600, 
and  the  latter.  In  consideration  of  the  said 
sum,  released  Armfleld  from  any  and  all  lia- 
bility for  and  on  account  of  the  said  usuri- 
ous transaction,  and  it  is  so  denominated  in 
the  release,  being  called  by  circumlocution 
"all  amounts  paid  in  excess  of  the  legal  rate 
of  interest  for  any  and  all  money  heretofore 
loaned  to  (plaintiffs)  by  J.  L.  Armfleld,**  and 
"the  said  excess  being  $600,  and  the  payment 
of  the  same.  It  is  agreed,  shall  be  In  full  set- 
tlement of  all  liability  therefor  and  of  any 
and  all   causes  of  action  which   can  arise 
therefrom."     This  was  undoubtedly  an  ad- 
mission of  the  defendant  that  the  transac- 
tion In  which  he  took  the  note  for  $5,500 
was  tainted  with  usury,  and  that  he  was  in 
danger  of  losing,  not  only  his  legal  interest 
on  the  note,  but  double  the  amount  of  inter- 
est which  had  been  paid  to  him  by  his  debt- 
ors.   He  therefore  very  prudently  and  wisely 
set  about  to  make  terms  with  the  plaintiffs, 
and  to  relieve  himself  of  this  statutory  lia- 
bility, by  paying  $600  in  compromise  and  ad- 
justment of  the  whole  amount  that  might 
have  been  exacted.    "The  statutes  of  usury 
being  enacted   for  the  benefit  of  the   bor- 
rower, he  is  at  liberty  to  waive  his  right  to 
claim  such  benefit  and  pay  his  usurious  debt 
if  he  sees  fit  to  do  so.    It  therefore  is  held 
that  when  the  debtor  becomes  a  party  to  a 
general    settlement    of    preceding    usurious 
transactions,  made  fairly  and  without  cir- 
cumstances of  imposition,  his  recognition  of 
the  amount  agreed  to  be  due  as  a  new  ob- 
ligation will  preclude  his  setting  up  the  old 
usury  in  defense  of  the  new  debt    This  rule 
is  not  held  to  apply,  however,  unless  it  is 
clear  that  the  debtor  has  fully  accepted  the 
settlement  as  a  Just  debt  separate  and  dis- 
tinct   from    the   preceding    usurious    obliga- 
tions."   39  Cyc.  p.  1024.    The  $600  thus  paid 
to  the  plaintiffs  became  their  money,  and  was 
in  no  way  involved  in  the  account    Its  pay- 
ment   in    final    settlement   of    the    usurious 
transaction  simply  purged  it  of  the  taint,  or 
eliminated  the  usurious  feature,  and  reduced 
tbe  principal  to  $4,500.     That  was  the  new 
principal  and  bore  legal  Interest 

[6]  If  it  be  treated  as  a  voluntary  pay- 
ment of  money  with  full  knowledge  of  the 
facts,  which  of  course  he  had,  it  could  not 
be  recovered  by  direct  action,  or  by  way  ot 
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set-ofT  or  counterclaim;  there  being  no  fraud, 
duress,  or  other  equitable  element  in  the 
transaction.  30  Cyc.  1298.  The  referee 
charged  the  plaintiffs,  In  the  account  between 
them  and  J.  L.  Armfleld,  not  only  with  the 
note  for  $4,500,  but  also  with  the  amount 
of  $600,  which  had  been  received  in  set- 
tlement of  the  usury.  This  was  error,  and 
the  mere  fact  that  he  had  debited  the  plaln- 
tifls  only  with  |4,600,  deducting  the  Illegal 
interest  of  $1,000  from  the  original  princi- 
pal of  the  note,  did  not  warrant  the  charge. 
The  settlement  required  this  reduction  of 
the  principal  to  $4,500,  and  the  $600,  which 
was  the  consideration  of  it  and  the  release 
of  all  causes  of  action  for  the  usury,  be- 
longed necessarily  to  the  platntifTs.  The 
judge  sustained  plaintiffs*  exceptions  No.  9 
(intended  probably  for  8)  and  No.  13,  and 
directed  the  $200  to  be  deducted  from  the 
amount,  $1,314.80,  found  to  be  due  the  Bank 
of  ThomasviUe,  with  an  allowance  for  inter- 
est. He  also  allowed  a  credit  for  the  item 
of  $575  claimed  by  the  plaintiffs,  and  the 
one  for  $130  and  interest ;  it  being  the  $200 
due  for  lumber  less  $70  paid  by  defendant 
for  freight  charges.  The  judge,  in  passing 
upon  the  referee's  report,  found  that  the 
plaintiffs  were  indebted  to  the  bank  in  the 
sum  of  $1314.80,  less  the  $200  credit  and 
interest  from  August  1,  1910,  until  paid,  and 
so  adjudged.  He  then  found  that  plaintiffs 
were  indebted  to  J.  L.  Armfleld  in  the  sum 
of  $6,738.75,  less  the  two  credits  of  $575, 
with  interest  from  January  1,  1908,  and  $130 
and  Interest  from  August  1,  1910,  and  so  ad- 
judged. The  last  judgment  was  erroneous, 
as  it  includes  the  sum  of  $600,  which  was 
improperly  charged  to  the  plaintiffs,  as  we 
have  already  shown.  The  said  judgment, 
the  one  in  favor  of  J.  L.  Armfleld,  will  be 
reformed  so  as  to  strike  out  the  said  charge 
and  all  Interest  tbereon,  and  the  account 
will  be  restated  and  the  net  balance  due  by 
plaintiffs  to  J.  L.  Armfleld  will  be  ascertain- 
ed, upon  the  basis  of  our  ruling  that  defend- 
ant is  not  entitled  to  credit  for  the  $600.  In 
all  other  respects,  the  judgment  of  the  court 
upon  the  report  of  the  referee  is  approved; 
the  remaining  exceptions  of  the  plaintiffs  be- 
ing, in  our  opinion,  without  merit  The  cred- 
its allowed  by  the  judge  to  the  plaintiffs  and 
interest  will,  of  course,  be  deducted  as  or- 
dered by  him. 

The  clear  result  is  that  the  account  must 
be  amended  so  as  to  conform  to  our  opinion, 
and  judgment  entered  accordingly,  execu- 
tions to  issue  thereon,  and  a  new  trial  is 
ordered  of  the  issues  raised  by  the  pleadings 
as  to  the  slander  or  defamation  of  character. 
The  court,  no  doubt,  will  permit  the  plain- 
tiffs to  amend  their  complaint,  if  so  ad- 
vised, so  as  to  agree  more  closely  with  the 
evideuce  they  have  adduced. 

Error. 


aei  N.  C.  144) 

GREER  T.  DAMASCUS  LUMBER  CO 

(Supreme  Court  of  North  Carolina.     Dec.  2o, 

1912.) 

1.  Appeal  and  Ebbob  (§  927*)  —  Revikw  — 
Nonsuit— EviDENCB. 

On  appeal  from  a  nonsuit,  the  evidence 
moBt  be  considered  in  the  most  favorable  view 
for  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  2912,  2917,  3748,  4024; 
Dec.  Dig.  i  927.*] 

2.  Negligence  (f  136*) —Infants  — Places 
Attbactivb  to  Childeek. 

The  tailboard  of  a  backing  engine  is  a  dan- 
gerous instrumentality*  and  where  a  child  is 
killed,  while  riding  thereon  with  the  knowledge 
of  the  engineer,  the  question  of  negligence  and 
contributory  negligence  is  one  for  £be  jury,  the 
principle  of  the  "turntable"  cases  applying,  and 
since  every  person  should  so  use  his  own  prop- 
erty as  not  to  injure  another. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  §§  277-553;  Dec.  Dig.  S  136.*] 

3.  Negligence  (|  136* )— Question  fob  Jubt. 

In  an  action  for  the  death  of  a  child,  kill- 
ed wbUe  attempting  to  get  off  the  tailboard  of 
a  backing  engine,  or  by  falling  oCf,  the  ques- 
tion of  defendant's  negligence  held,  under  the 
evidence,  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  H  277-353;  Dec.  Dig.  S  136.*J 

Appeal  from  Superior  Court,  Ashe  County ; 
Allen,  Judge. 

Action  by  Andy  Greer,  administrator, 
against  the  Damascus  Lumber  Company. 
From  a  nonsuit,  the  plaintiff  appeals  Re- 
versed. 

This  Is  an  action  to  recover  damages  for 
causing  the  death  of  the  plaintifTs  intestate 
by  the  negligence  of  the  defendant,  as  alleged 
in  the  complaint  The  defendant  is  a  corpo- 
ration owning  a  lumber  plant  and  operating 
logging  trains,  and  was  running  one  of  Ita 
trains  at  the  time  hereinafter  mentioned. 
On  or  about  December  15,  1910,  the  deceased, 
about  10  years  old,  and  her  brother,  a  small 
boy,  were  at  a  water  tank  on  defendant's 
road  near  Gentry's  Creek,  Tenn.  The  chil- 
dren lived  about  four  miles  from  this  place 
at  Stikesville,  N.  C.  While  the  children 
were  at  the  tank,  the  defendants  logging 
train  pulled  up  and  stopped  there  to  get  wa- 
ter. The  children  had  seen  other  children 
ride  on  defendant's  train  and  had  been  per- 
mitted to  ride  themselves,  so  they  asked  the 
fireman  to  let  them  ride  on  the  engine,  across 
the  mountain,  to  their  home.  He  gave  the 
permission,  and  they  got  on  the  tailboard  of 
the  tender  of  the  engine,  a  little  step  used  by 
brakemen  In  switching.  He  gave  them  per- 
mission to  ride  in  this  position.  It  was  cus- 
tomary to  let  children  ride  on  the  train  when 
they  asked  to  do  so.  About  halfway  up  the 
mountain,  the  logging  train  went  out  on  a 
switchback,  a  "device"  for  reversing  the  en- 
gine so  as  to  "grade"  the  mountain.  At  this 
place,  the  flagman  saw  the  children  and 
spoke  to  them,  but  never  told  them  to  get  off, 
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nor  did  he  tell  them  that  they  were  in  a  dan- 
gerous position.  The  engine  moved  ahead 
with  the  children  on  the  tailboard.  When 
the  train  reached  a  point  about  79  steps  from 
the  home  of  the  deceased,  her  father  saw  his 
children  on  the  tailboard  and  in  a  dangerous 
position.  He  had  forbidden  the  trainmen  to 
permit  his  children  to  ride  on  defendant's 
trains.  The  train  was  in  full  view  of  his 
house  all  of  the  way  from  the  place  where  he 
saw  the  children  to  the  place  where  the  little 
girl  was  killed.  On  seeing  his  children  in  a 
dangerous  position,  he  ran  out  and  hailed 
the  fireman  and  conductor  and  signaled  to 
them  that  the  children  were  in  a  perilous  sit- 
uation, and  for  them  to  stop,  so  that  the  chil- 
dren could  step  off.  He  gave  the  signal  to 
stop,  and  continued  to  halloo  and  to  give  sig- 
nals until  the  little  girl  was  injured.  He 
knew  the  right  signal,  as  he  had  been  a 
trackwalker.  The  fireman  and  engineer  were 
looking  at  him,  but  failed  to  stop.  They 
could  have  heard  him,  for  the  son,  who  was 
on  the  tailboard  with  the  deceased,  heard 
him  halloo.  The  engine  passed  by  him,  with- 
in a  few  feet  of  him,  and  all  of  the  time  he 
was  trying  to  get  them  to  stop  and  let  the 
children  off,  but  they  would  not  After  the 
engine  had  passed  by  the  place  for  the  chil- 
dren to  get  off,  the  little  girl  Jumped  off  or 
fell  off.  She  fell  on  the  track,  the  engine 
ran  over  her,  and  from  her  injuries  sbe  died. 
The  fireman,  who  let  them  get  on  the  engine, 
knew  where  they  lived.  The  fireman  could 
see  the  children  on  the  tailboard,  and  the 
engineer  could  also  at  the  switch.  He  could 
have  seen  the  little  girl  when  she  fell  if  he 
had  been  looking.  The  engine  was  moving 
very  slowly,  and  he  was  not  attending  to  his 
duties  at  the  time.  The  engine  could  have 
been  stopped  within  a  foot  or  two  feet  It 
moved  8  or  10  feet  after  the  little  girl  fell, 
before  it  struck  her.  After  it  struck  her,  it 
dragged  her  in  the  wheels  for  15  feet  or  more. 
When  she  fell  her  brother  gave  the  alarm, 
but  the  engine  was  not  stopped  until  the  de- 
ceased's brother  had  taken  her  out  of  the 
wheels  by  the  hair  of  her  head,  after  the 
engine  had  reversed  its  course  to  go  onto 
another  track.  After  hearing  the  testimony, 
the  court  nonsuited  the  plaintiff,  and  he  ap- 
pealed. 

Ghas.  B.  Spicer,  of  Jefferson,  for  appellant 
T.  G.  Bowie,  of  Jefferson,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
nuove).  [1]  As  this  is  a  nonsuit  we  must 
consider  the  evidence  in  the  most  favorable 
view  for  the  plaintiff.  Beck  v.  Bank,  76  S.  E. 
722,  at  this  term,  and  cases  cited.  The  ques- 
tion is  whether  there  was  any  evidence  which 
should  have  been  submitted  to  the  Jury,  and 
we  are  of  the  opinion  that  there  was. 

[2]  We  do  not  rest  our  decision  of  the  case 
upon  the  ground  that  the  firemen  permitted 
the  two  children  to  ride  on  the  engine  (Dover 
V.  Manufacturing  Go.,  157  N.  C.  324,  72  S.  E. 


1 1067),  but  rather  upon  the  ground  of  there 
being  evidence  that  the  fireman  and  flngman 
knew  Chey  were  children  of  tender  years  and 
immature  Judgment,  and  that  they  were  on 
the  tailboard  of  the  tender,  an  exceedingly 
dangerous  place,  and  that  they  were  not  ca- 
pable of  exercising  that  degree  of  care  for 
their  safety  which  a  grown  person  would 
under  the  same  circumstances.     It  is  their 
extreme  youth  and  their  perilous  position 
which  combine  to  make  a  case  of  actionable 
negligence  on  the  part  of  the  defendant ;  tbe 
want  of  proper  care  being  the  proximate 
cause  of  the  girl's  death.    We  considered  a 
somewhat  similar  question  in  Ferrell  v.  Cot- 
ton Mills,  157  N.  G.  628,  73  S.  B.  142,  37  L. 
R.  A.  (N.  S.)  64,  and  some  of  the  principles 
discussed  in  that  case  are  applicable  here. 
Every  person  should  so  use  his  own  property 
as  not  to  injure  another,  is  an  ancient  max- 
im of  the  law,  which  has  survived  in  its  full 
vigor  to  the  present  time.     It  was  said  in 
Ferrell  v.  C!otton  Mills,  supra:  "Although  the 
dangerous  thing  may  not  be  what  is  termed 
an  attractive  nuisance — that  is  to  say,  not 
have  especial  attraction  for  children  by  rea- 
son of  their  childish  Instincts — ^yet  where  it 
is  so  left  exposed  that  they  are  likely  to 
come  into  contact  with  it,  and  where  their 
coming  in  contact  with  it  is  obviously  danger- 
ous to  them,  the  person  so  exposing  the  dan- 
gerous  thing   should   reasonably   anticipate 
the  injury  that  is  likely  to  happen  to  them 
from  its  being  so  exposed,  and  is  bound  to  take 
reasonable  pains  to  guard  it,  so  as  to  prevent 
injury  to  them."    This  principle  is  substan- 
tially the  same  as  that  applied  in  the  **tum- 
table  cases,"  of  which  is  Railroad  t.  Stout, 
84  U.  S.  (17  WaU.)  657,  21  L.  Bd.  745.    In  the 
latter  case,  the  following  Instruction  of  Jud^e 
Dillon  to  the  Jury  was  not  only  approved 
but  commended,  as  an  impartial  and  intelli- 
gent statement  of  the  law,  all  of  which  will 
appear  by  reference  to  Railway  v.  McDonald, 
152  U.  S.  262,  273,  14  Sup.  Gt  619,  623,  38  L. 
Ed.  at  page  440,  where  this  charge  is  given  as 
follows:  'The  machine  in  question  is  part  of 
the  defendant's  road,  and  it  was  lawfully 
constructed  where  it  was.     If  the  railroad 
company  did  not  know,  and  had  no  good  rea- 
son to  suppose,  that  children  would  resort 
to  the  turntable  to  play,  or  did  not  know,  or 
had  no  good  reason  to  suppose,  that  if  they 
resorted  there  they  would  be  likely  to  get 
injured  thereby,  then  you  cannot  find  a  ver- 
dict against  them.    But  if  the  defendants  did 
know,  or  had  good  reason  to  believe,  under 
the  drcunistances  of  the  case,  that  the  chil- 
dren of  the  place  would  resort  to  the  turn- 
table to  play,  and  that  if  they  did  they  would 
or  might  be  injured,  then,  if  they  took  no 
means  to  keep  the  children  away,  and  no 
means  to  prevent  accidents,  they  would  be 
guilty  of  negligence,  and  would  be  answer- 
able for  damages  caused  to  children  by  such 
negligence."    We  refer  especially  to  the  Stout 
and  the  McDouuld  decisions,  for  the  reason 
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that  they  discuss  with  great  clearness  the 
principles  upon  wliich  is  based  the  right  of 
recovery  in  behalf  of  children  in  such  cases 
and  cite  the  principal  authorities.  We  may 
well  add  that,  if  a  turntable  is  a  dangerous 
Instrumentality  if  unlocked  or  unguarded, 
surely  the  tailboard  of  a  backing  engine  must 
be.  Kramer  v.  Railroad,  127  N.  C.  328,  87 
S.  E.  468,  52  L.  R.  A  359.  Right  here  we 
lay  out  of  the  case,  as  a  conceded  proposition 
of  law,  or  rather  an  indisputable  one,  that 
all  that  is  required  of  an  infant  plaintiff  in 
such  a  case  is  that  he  exercise  care  and  pru- 
dence equal  to  his  capacity*  or  such  as  is 
usual  among  children  of  his  age  and  supposed 
intelligence.  Murray  ▼.  Railroad,  93  N.  C 
92;  Railroad  v.  Gladman,  15  Wail.  401,  21 
L.  Ed.  114;  Bottoms  v.  Railroad,  114  N.  C. 
699,  19  S.  E.  730,  25  L.  R.  A  784,  41  Am.  St 
Rep.  799.  The  child's  negligence  was  a  ques- 
tion for  the  Jury  under  proper  instructions. 

We  therefore  recur  to  the  further  consid- 
eration of  the  main  question  as  to  defend- 
ant's negligence,  and  in  regard  to  it  we  find 
that  the  courts  have  practically  decided  this 
very  point,  upon  facts  closely  resembling 
those  in  this  case,  and  sufficiently  so  to 
make  their  decisions  valuable,  if  not  authori- 
tative, precedents.  A  case  much  like  ours  is 
Ashworth  v.  Railway,  116  iSa.  635,  43  S.  E. 
36,  59  L.  R.  A.  592,  where  the  facts  and 
governing  principle  are  thus  stated:  "The 
plaintiff  was  on  the  running  board  of  an 
engine  which  was  moving  backwards,  and, 
according  to  the  allegations  of  the  petition, 
the  servants  of  the  defendant  company  had, 
as  reasonable  persons,  sufficient  grounds  to 
anticipate  his  presence  upon  the  engine,  and, 
in  legal  contemplation,  knew  he  was  there, 
were  aware  of  his  perilous  position,  and  yet 
took  no  steps  to  protect  him  against  his  ig- 
norance and  inexperience.  The  allegations 
of  the  petition  make  a  case  of  wanton  and 
willful  injury,  not  willful  in  the  sense  of 
intentional,  but  willful  In  the  legal  sense, 
growing  out  of  a  failure  to  anticipate  the 
plaintiff's  presence  and  provide  against  his 
injury,  when  it  should  have  been  done.** 
The  following  cases  cited  by  the  court  in 
support  of  its  decision  are  pointedly  applica- 
ble to  the  case  at  bar:  Railroad  v.  Popp, 
06  Ky.  99,  27  S.  W.  992 ;  Thompson  v.  Rail- 
way Co.,  11  Tex.  Olv.  App.  307,  52  S.  W. 
191  (child  was  12  years  of  age);  Tully  v. 
Railroad,  2  Pennewill  (Del.)  587,  47  Atl. 
1019,  82  Am.  St  Rep.  425;  Railway  v.  Aber- 
nathy,  28  Tex.  Civ.  App.  613,  68  S.  W.  539 
(child  was  10  years  old). 

In  those  cases,  or  at  least  some  of  them, 
the  employes  of  the  railroad  company  did 
not  know  that  the  children  were  on  the  train, 
n  I  though  there  were  circumstances  from 
which  they  might  have  anticipated  their 
presence  there,  and  the  court  said  that  "it 
devolved  upon  the  employes  to  use  ordinary 
care  to  ascertain  whether  or  not  some  were 
on  the  train,  and  prevent  injury/*  But  in 
our  case  there  was  direct  evidence  that  some 


of  the  employte  did  know  that  the  little  boy 
and  girl  were  on  the  tender,  and  in  a  very 
dangerous  place.  The  injury  resulted,  too. 
Just  as  the  employ^  might  have  anticipat- 
ed, in  the  exercise  of  proper  forethought 
The  child  became  frightened  as  the  engine 
passed  by  her  home,  where  she  expected  to 
alight  from  the  engine,  and  she  did  what  was 
natural  for  one  so  young  to  do  under  the 
circumstances,  and  thereby  was  mangled  and 
lost  her  life.  An  adult,  in  all  probability, 
would  have  stayed  on  the  engine  until  it  had 
stopped  and  it  was  safe  to  alight,  but  not  so 
with  an  infant  of  much  less  discretion  and 
Judgment  She  Instinctively  did  what  chil- 
dren so  .often  do  when  alarmed,  and  some- 
times adults — the  wrong  thing.  In  this  con- 
nection, the  case  of  Holmes  v.  BaOway,  207 
Mo.  at  page  164,  105  S.  W.  at  page  628,  is 
pertinent:  "But  common  experience  tells  us 
that  a  child  may  be  too  young  and  immature 
to  observe  the  care  necessary  to  his  own 
preservation,  and  therefore,  when  a  person 
comes  in  contact  with  such  a  child,  if  Its 
youth  and  immaturity  are  obyious,  be  Is 
chargeable  with  knowledge  of  that  fact,  and 
he  cannot  indulge  the  presumption  that  the 
child  will  do  what  is  necessary  to  avoid  an 
impending  danger.  Therefore  one  seeing 
such  a  child  in  such  a  position  is  guilty  of 
negligence  if  he  does  not  take  into  account 
the  fact  that  it  is  a  child  and  regulate  his 
own  conduct  accordingly.  An  act  in  rela- 
tion to  a  person  of  mature  years  might  be 
free  from  the  imputation  of  negligence,  while 
an  act  of  like  character  in  view  of  a  child 
would  be  blameworthy.  Therefore,  when  the 
law  says  to  the  defendant,  although  the  act 
of  the  deceased  child  contributed  with  your 
act  to  produce  the  result,  yet  because  of 
his  youth  and  immaturity,  he  is  not  adjudg- 
ed guilty  of  negligence,  it  does  not  charge 
the  defendant  with  the  consequence  of  the 
child's  conduct  but  it  only  does  not,  for  that 
reason,  excuse  it  for  its  own  negligence.** 
The  following  cases  may  be  added  to  those 
already  cited:  Blddle  v.  Railway,  112  Pa. 
551,  4  Atl.  485;  Levin  T.  TracUon  Co.,  194 
Pa.  156,  45  Atl.  134;  s.  c,  201  Pa.  58,  50 
Atl.  225 ;  Brennan  v.  Bailroad,  45  Conn.  284, 
29  Am.  Bep.  279;  Cook  v.  Navigation  Co., 
76  Tex.  353,  13  S.  W.  476,  18  Am.  St  Bep. 
52;  Davis  v.  Bailway  (Tex.  Civ.  App.)  92  S. 
W.  831;  Wynn  v.  Bailway,  91  Ga.  344,  17 
S.  E.  649;  Construction  Co.  v.  Bostick,  98 
Tex.  239,  83  S.  W.  12;  Oil  Co.  v.  Jarrard 
(Tex.  Civ.  App.)  40  S.  W.  531. 

In  Bailway  v.  Abernathy,  supra,  the  facts 
were  that  a  boy  10  years  old  and  of  ordina- 
ry Intelligence  was  told  not  to  go  about  the 
train,  as  he  might  be  killed  or  hurt,  but 
was  not  told  how  it  might  occur.  Just  be- 
fore the  accident,  he  was  seen  on  the  pilot 
of  the  tender,  which  was  part  of  a  work 
train,  near  his  father's  premises,  and  in  some 
way,  while  the  train  was  moving  slowly,  he 
was  thrown  or  fell  from  the  pilot  and  was 
killed.    It  did  not  appear  that  the  employes 
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of  defendant  knew  that  he  was  there,  al- 
though there  were  circumstances  from  which 
they  might  have  discerned  his  dangerous  po- 
sition. The  court  held  that  it  was  a  case 
for  the  Jury.  And  so  In  Biddle  v.  Railway, 
supra,  it  was  said,  generally,  to  be  very  true 
that  extra  precautions  are  not  required  to 
guard  against  the  intrusions  of  trespassers, 
even  though  they  be  children;  *'but  when 
they  do  so  intrude,  and  are  known  to  be  in 
an  impro];)er  place,  they  must  not  be  so  whol- 
ly neglected  as  to  endanger  their  lives  or 
limbs.  Any  other  doctrine  would  so  illy  ac- 
cord with  Christian  civilization  as  to  render 
its  maintenance  impossible.  It  follows  from 
what  we  have  said  that  the  court  below.  In- 
stead of  ordering  a  peremptory  nonsuit,  ought 
to  have  sent  the  case  to  the  jury."  Rail- 
road V.  Burgess,  119  Ala.  555,  25  South.  251, 
72  Am.  St  Rep.  943. 

[3]  It  would  serve  no  good  purpose  to  pro- 
long the  discussion  of  the  subject.  The  rea- 
sons we  have  given  and  the  authorities  cited 
would  seem  to  be  sufficient  to  show  the  er- 
ror in  withdrawing  this  case  from  the  Jury 
and  directing  a  nonsuit  There  are  other 
facts  and  circumstances  which  entitled  the 
plaintiff  to  be  heard  by  a  Jury,  which  we 
have  not,  as  yet,  noticed.  It  is  in  evidence 
that  it  was  customary  for  children  to  ride 
on  the  engine  or  tender,  a  most  dangerous 
practice.  The  defendant  should  exercise 
more  care  and  prudence  in  such  matters. 
Besides,  when  the  train  approached  the  fa- 
ther's home,  he  signaled  the  engineer  and 
fireman  to  stop,  as  he  had  seen  his  two  chil- 
dren in  a  dangerous  position  on  the  tailboard 
and  became  apprehensive  of  their  safety; 
but  his  frantic  warning  was  not  heeded,  al- 
though he  was  seen,  so  he  says,  and  should 
have  been  heard,  so  the  boy  said,  by  them. 
This  was  evidence  of  negligence  to  be  sub- 
mitted, to  the  Jury.  Of  course,  we  have  con- 
sidered the  case  as  if  the  evidence  adduced 
by  the  plaintiff  gives  a  correct  account  of 
the  matter,  as  we  are  required  to  do  under 
the  well-established  rule,  because  the  Jury 
might  have  found  it  to  be  so  if  it  had  been 
submitted  to  them.  It  may  be  that  the  de- 
fendant will  be  able  to  satisfy  them,  upon 
all  the  evidence,  that  such  is  not  the  case, 
and  a  very  different  view  of  the  question 
may  be  presented  to  them.  The  error  of  the 
court  consists  in  not  giving  the  plaintiff  the 
opportunity  of  having  the  facts  passed  up- 
on by  the  jury,  when  there  was  some  evi- 
dence of  negligence. 

New  trial. 

(lei  N.  C.  485) 

SCOTTISH  FIRE  INS.  CO.  et  aL  v.  STUY- 
VESANT  INS.  CO. 

(Supreme  Court  of  North  Carolina.     Dec  20, 

1912.) 

1.  Insurance   (§  682*)— Reinsubance— <3oN- 
DITION8— Waiveb. 

Plaintiff  having  issued  a  policy  for  $1,400 
on  property  of  M.  &  Sons  Company  in  a  speci- 


fied building,  and  another  policy  for  $500  on 
cotton  in  bales  or  bags,  and  other  materials  in 
the  same  building,  procured  two  policies  of  re- 
insurance of  the  loss  in  defendant  company; 
one  for  an  amount  not  to  exceed  $1,150  against 
loss  under  the  first  policy,  and  in  an  amount 
not  to  exceed  $250  against  loss  under  the  pol- 
icy on  the  cotton.  On  both  policies  of  reinsur- 
ance was  a  provision  that  the  reinsured  com- 
pany was  to  retain  a  certain  amount  of  insur- 
ance on  the  property,  and,  failing  to  do  so,  the 
reinsuring  company  should  not  be  liable  for 
any  loss  under  the  policy  of  reinsurance,  and 
under  such  provision  was  a  recital  that  plaintiff 
retained  $750  on  the  same  property.  Held 
that,  since  it  appeared  on  the  face  of  the  poli- 
cies that  such  recital  was  untrue,  the  total  in- 
surance under  both  policies  being  but  $1,900, 
defendant  had  knowledge  of  the  mistake,  and 
waived  all  objection  by  reason  of  the  fact  that 
plaintiff  had  not  retained  a  risk  on  the  proper- 
ty  equal  to  the  amount  stated. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent  Dig.  §S  1814,  1815;  Dec  Dig.  f  682.*] 

2.  Insubakcb  (I  686*)— RaiN8tTBANCB— Loss. 

In  an  action  on  a  policy  of  reinsurance, 
the  burden  is  on  plaintiff  to  show  the  fact  of 
loss,  which  is  not  done  by  proof  that  It  had 
paid  a  specified  amount  in  settiement  to  the 
owner  of  the  property  insured. 

[Ed.  Note.— For  other  cases,  see  Insurance^ 
Cent  Dig.  f  1823;   Dec  Dig.  |  686.*] 

3.  Insubancb  (§  686*)— RsiNsnsANCB  — Pab- 
TicuLAB  Policies. 

Plaintiff  having  Icisued  its  policy  No.  12109' 
for  $1,400  on  certain  machinery  and  appliances 
belondng  to  the  M.  Company,  and  another  pol- 
icy. No.  12102,  for  $500  on  cotton  contained  in. 
the  same  building  as  the  machinery,  reinsured 
the  risk  of  liabuily  under  the  first  policy  to 
the  amount  of  $1,150  in  defendant  company, 
and  its  liability  under  the  second  policy  to  the 
extent  of  $250,  and,  on  8U8tP.ining  a  loss,  sued 
defendant  on  such  policies  of  reinsurance.  Heldf 
that  plaintiff  was  properly  confined  to  proof  of 
the  loss  sustained,  under  the  particular  poli- 
cies named,  and  was  not  entitled  to  show  as  a 
basis  for  recovery  on  the  policies  of  reinsur- 
ance that  it  had  iissued  other  policies  on  other 
property  in  the  building  not  covered  by  the- 
policies  named. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  I  1823;   Dec  Dig.  §  686.*] 

Appeal  from  Superior  Court,  Mecklenburg 
County;    Lyon,  Judge. 

Action  by  the  Scottish  Fire  Insurance  Com- 
pany and  others  against  the  Stuyvesant  In- 
surance Company.  C^m  a  judgment  for 
plaintiffs  for  less  than  the  relief  demanded, 
both  parties  appeal.  Reversed  on  defend- 
ant's appeal,  and  afilrmed  on  plaintifrs*  ap- 
peaL       ^ 

This  action  was  brought  by  the  plaintiffs, 
the  Scottish  Fire  Insurance  Company  and 
the  Monongahela  Fire  Insurance  Company, 
against  the  defendant,  the  Stuyvesant  Insur- 
ance Company,  to  recover  of  the  defendant, 
under  policies  of  reinsurance,  $70^2.87  and  in- 
terest, money  claimed  to  have  been  paid  by 
it  to  Jasper  Miller  &  Sons  Company,  the 
insured  in  the  original  policies.  The  plain- 
tiff Scottish  Fire  Insurance  Company  had 
issued  to  Jasper  Miller  &  Sons  Company 
its  policy  No.  12100  for  $1,400  on  certain 
fixed  and  movable  machinery,  tools,  imple- 
ments,   and    utensUs,    electrical    equipmeut. 


•For  other  cases  see  same  topic  and  sectioo  NUMBER  la  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  ludexcs 
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motors,  and  dynamos,  while  contained  in 
their  one-story  metal  roof  brick  building,  sit- 
uated at  No.  210%  south  side  of  East  Fifth 
street,  Charlotte,  N.  C,  and  also  Its  policy 
No.  12102,  for  $500,  on  cotton  In  bales  or 
bags  and  other  material,  while  contained  In 
the  same  building.  Thereafter  this  business 
of  the  Scottish  Insurance  Company  was  tak- 
en over  by  the  Monongahela  Insurance  Com- 
pany, but  prior  thereto  the  Scottish  Insur- 
ance Company  had  reinsured  with  the  de- 
fendant in  an  amount  not  to  exceed  $1,150 
against  loss  by  reason  of  its  liability  as  in- 
surer under  its  policy  No.  12109,  and  In  an 
amount  not  to  exceed  $250,  against  loss  by 
reason  of  Its  liability  as  insurer  under  Its 
policy  No.  12102,  the  defendant's  policies  be- 
ing numbered  636S9  and  63690.  The  defend- 
ant accepted  notice  of  the  assumption  of 
the  Scottish  Insurance  Company's  business 
by  the  other  plaintiff,  the  Monongahela  In- 
surance Company,  and  agreed  to  become  and 
remain  bound  to  the  Monongahela  Insurance 
Company  upon  the  same  terms  and  condi- 
tions as  they  had  theretofore  been  bound  to 
the  Scottish  Insurance  Company.  The  lat- 
ter transaction  was  on  the  27th  day  of  Jan- 
uary, 1910.  Attached  to  both  of  defendant's 
policies  of  reinsurance  was  the  following 
written  condition:  "It  Is  a  condition  of  this 
Telnsurance  that  the  reinsured  company  Is 
to  retain  an  amount  of  insurance  on  the  iden- 
tical property  herein  described,  and,  falling 
80  to  do,  this  company  shall  not  be  liable  for 
any  loss  which  may  occur  under  this  poli- 
cy. ♦♦  ♦  Scottish  retains  $750  on  same 
property.**  The  whole  of  this  condition,  In 
both  Instances,  was  typewritten,  except  the 
figures  following  the  dollar  mark  In  the  last 
line;  these  figures  being  written  In  ink  at 
the  time  the  policies  of  reinsurance  were  Is- 
sued. The  plaintiffs  as  a  matter  of  fact  did 
not  retain  $750  insurance  on  the  identical 
property  In  either  Instance,  but,  on  the  con- 
trary, only  retained  and  kept  In  force  $250 
Insurance  In  each  Instance  on  the  Identical 
property.  The  plaintiffs,  however,  did  have 
In  force  at  that  time,  and  at  the  time  of 
the  fires  hereinafter  mentioned,  other  poli- 
cies of  Insurance  Issued  by  them  to  Jasper 
Miller  &  Sons  Company  on  other  property  In 
the  building  and  upon  the  building  itself. 
Thereafter,  In  the  months  of  February  and 
April,  1910,  certain  of  the  property  located 
in  the  brick  building  was  destroyed  by  fire, 
and  the  plaintiffs  paid  Jasper  Miller  &  Sons 
Company  certain  sums  of  money,  aggregating 
more  than  the  amount  sued  on  in  this  action, 
upon  the  various  losses ;  the  evidence  offered 
by  plaintiffs  going  to  show  a  payment  of 
$480  under  policy  No.  12102,  $104.77  under 
policy  No.  12109,  and  $442.65  under  policy 
No.  12109. 

Speaking  generally,  the  plaintiffs'  conten- 
tions are  that,  by  reason  of  the  fact  that 
they  had  policies  In. force  with  Jasper  Miller 
4b  Sons  Company  covering  other  property  In 


the  brick  building  and  covering  the  building 
Itself,  therefore,  they  retained  ample  insur- 
ance to  cover  the  condition  and  agreement 
in  the  policies  of  reinsurance  In  regard  to 
retaining  $750  on  the  same  property;  that, 
even  if  they  did  not  have  and  retain  $750 
of  Insurance  on  the  Identical  property  In 
each  case,  the  defendant  had  waived  the 
condition.  The  defendant,  on  the  other  hand, 
contending  that  It  was  expressly  agreed  In 
and  as  a  condition  of  both  the  policies  of 
reinsurance  that' it  should  not  be  liable  for 
any  loss  which  might  occur  under  Its  policy 
of  reinsurance,  If  the  plaintiff  companies 
failed  to  retain  In  each  instance  $750  of  in- 
surance on  the  identical  property  reinsured 
In  these  policies  of  reinsurance;  that  the 
language  of  the  contract  was  plain  and  un- 
equivocal, and  could  mean  nothing  else. 

These  issues  were  submitted  to  the  Jury, 
and  answered  as  follows: 

"(1)  Were  special  contracts  of  Insurance 
mentioned  in  the  complaint  issued  by  the 
defendant  and  delivered  to  the  plaintiffs? 
Answer:     Yes, 

"(2)  Did  the  defendant  accept  notice  of  re- 
insurance contract  between  the  plaintiffs  and 
continue  in  force  all  contracts  of  reinsurance 
previously  Issued  to  the  Scottish  Fire  Insur- 
ance Company  in  the  name  of  and  for  the 
benefit  of  the  Monongahela  Insurance  Com- 
pany, according  to  the  terms  of  said  con- 
tracts?    Answer:     Tes. 

"(3)  Did  the  fires  occur  and  were  payments 
made  to  the  original  assured  named  in  the 
Scottish  Fire  policies,  as  alleged  In  the  com- 
plaint under  these  policies,  Nos.  12102  and 
12109?     Answer:     Yes. 

"(4)  Were  the  special  contracts  of  Insur- 
ance mentioned  In  the  complaint  voided  by 
reason  of  any  misrepresentations  or  breach 
of  warranty  on  the  part  of  the  plaintiffs,  as 
alleged  in  the  answer?    Answer:    No. 

"(5)  Is  the  defendant  Indebted  to  the  plain- 
tiff? If  so,  in  wiiat  amount?  Answer:  $475.- 
83." 

Judgment  was  entered  upon  the  verdict 
that  plaintiffs  recover  of  defendant  the  sum 
of  $475.83  and  Interest,  and  both  parties  ap- 
pealed. 

J.  F.  Flowers,  of  Charlotte,  for  plaintiffs. 
Clarkson  &  Duls,  of  Charlotte,  for  defend- 
ant 

Defendant's  Appeal. 

WALKER,  J.  [11  This  appeal  raises  the 
question  whether  the  policies  of  the  defend- 
ant were  void  by  reason  of  the  fact  that  the 
plaintiff  the  Scottish  Fire  Insurance  Com- 
pany failed  to  retain  $750  of  insurance  on 
the  identical  property  Insured  by  the  defend- 
ant. It  is  plain,  as  It  appears  to  us,  that 
defendant  must  have  known  all  along  that 
the  plaintiff  had  not  retained  $750  of  Insur- 
ance in  each  case  or  in  either  case.  We  do 
not  see  how  it  was  possible  to  do  so,  as  the 
total  insurance  was  only  $1,900,  whereas.  If 
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plaintiff  bad  complied  with  the  provision  as 
to  the  retention  of  insurance,  it  must  have 
amounted  to  $2,900  under  the  two  policies, 
as  the  clause  was  inserted  in  each  of  the 
policies.  It  may  be  that  the  amount  to  be 
retained  was  intended  to  be  $250,  instead  of 
$750,  but  it  makes  no  difference  how  this  is, 
as  the  defendant  is  charged  with  notice  that 
the  plaintiff  had  not  complied  with  the  stip- 
ulation. This  is  a  waiver  of  it  It  was  held 
in  Hornthal  v.  Insurance  Co.,  88  N.  C.  71, 
that  a  material  fact  stated  as  to  additional 
insurance  on  the  same  property  insured  by 
defendant,  with  knowledge  of  its  agent  that 
the  fact  was  not  truly  stated,  was  a  waiver 
of  the  requirement  prohibiting  other  insur- 
ance without  the  written  consent  of  the  com- 
pany; citing  Insurance  Co.  v.  Wilkinson,  13 
Wall.  222,  20  L.  Ed.  617.  And  in  a  case 
where  there  had  been  a  substitution  of  one 
company  for  another  as  an  insurer,  or  one  of 
the  insurers,  with  the  knowledge  of  the  de- 
fendant, through  its  agent,  of  the  fact,  and 
without  any  objection  thereafter,  it  was  held 
to  be  a  waiver  oH  the  change  in  the  insur- 
ance and  the  requirement  that  it  should 
have  notice  thereof  (Collins  v.  Insurance  Co., 
79  N.  O.  279,  28  Am.  Rep.  322),  the  court 
saying  by  Justice  Reade:  **The  breach  of 
any  condition  in  the  policy  as  against  an 
increase  of  risk  or  the  keeping  of  certain 
hazardous  goods,  or  indeed  the  violation  of 
any  of  the  conditions  of  the  policy  may  be 
waived  by  the  insurer,  and  a  waiver  may 
be  implied  from  the  acts  and  conduct  of  the 
insurer  after  knowledge  that  such  conditions 
have  been  broken."  Argall  v.  Insurance  Co., 
84  N.  C.  355,  which  holds  that  a  breach  of 
a  condition  in  the  policy  will  not  avoid  it, 
If  the  insurer  has  knowledge  thereof,  and 
does  not  object,  in  which  case  the  breach  is 
considered  as  waived. 

[2]  The  defendant  further  objects  to  the 
form  of  some  of  the  issues,  but  as  they  can 
be  reformed,  if  required,  at  the  next  trial. 
It  is  not  necessary  to  consider  this  exception, 
except  as  to  one  of  the  issues;  that  is,  the 
third.  Defendant  objects  to  this  issue  be- 
cause it  does  not  include  any  inquiry  as  to 
the  amount  of  the  actual  loss,  or  damage  to 
the  identical  property  insured.  The  third  is- 
sue may  not  be  objectionable  for  this  rea- 
son, but  there  should  be  an  issue  and  a  find- 
ing as  to  the  actual  loss  of  the  Scottish  Fire 
Insurance  Company.  The  right  of  recovery 
is  based  upon  a  loss  by  it  There  is  no  issue 
bearing  upon  this  question,  and  we  doubt 
if  there  Is  any  evidence  of  the  fact  of  loss. 
But  actual  loss  must  be  shown,  as  the  re- 
insurance is  as  much  a  contract  of  Indemnity 
In  this  respect  as  the  original  Insurance. 
"In  ordinary  cases  of  reinsurance,  the  rein- 
sured. In  order  to  recover  on  the  contract, 
is  obliged  to  prove  the  subject  at  risk  and 
the  loss  thereof  in  the  same  manner  as  if 
the  first  insured  were  the  plaintiff,  and  the 
liction  were  upon  the  original  policy.     The 


reinsured  must  show  that  a  claim  exists 
against  him  for  the  loss,  and  the  claim  is 
valid.  Where  the  reinsured  has  paid  the 
loss,  he  cannot,  by  showing  the  mere  fact 
of  payment,  establish  a  sufficient  proof  of 
the  loss,  and  thereby  place  upon  the  reinsur- 
er the  burden  of  showing  that  the  loss  was 
wrongfully  paid.  In  respect  to  these  require- 
ments, no  distinction  exists  between  reinsur- 
ance and  original  insuranca'*  24  Am.  & 
Eng.  Enc.  of  Law  (2d  Ed.) -263;  Railroad  Ck>- 
V.  Insurance  Co.,  98  Mass.  420 ;  Phoenix  Ins. 
Co.  V.  Erie  Transportation  Co.,  117  U.  S.  323, 
6  Sup.  Ct  1176,  29  L.  Ed.  873,  and  cases 
cited ;  Insurance  Co.  v.  Telfair,  45  App.  I>lv. 
564,  61  N.  Y.  Supp.  322.  And  again:  "In  as- 
certaining the  amount  recoverable  on  the 
contract  of  reinsurance,  the  amount  which 
the  reinsured  has  actually  paid  to  discharge 
his  liability  to  the  original  insured  is  not 
material,  unless,  of  course,  the  contract  of 
reinsurance  otherwise  provides ;  in  brief,  the 
material  inquiry  is,  not  what  the  reinsured 
has  paid,  but  what  he  has  become  liable  to 
pay  by  reason  of  the  loss.'*  24  Am.  &  Eng. 
Enc.  of  Law,  p.  265.  It  is  Incumbent  on 
the  plaintiff,  the  insured,  in  an  action  on  a 
policy  of  fire  insurance,  to  prove  the  amount 
of  his  loss  or  damage,  and  that  it  was  due 
to  fire  within  the  provisions  of  the  policy,  and, 
except  where  it  Is  not  a  valued  policy  per- 
mitted by  law,  he  must  prove  the  value  of 
the  property  destroyed,  or  of  his  interest 
therein  (19  Am.  &  Eng.  Enc.  938,  and  cases 
in  notes),  unless  the  amount  of  the  loss  Is 
admitted. 

There  was  error,  therefore,  in  not  having 
this  fact  as  to  the  amount  of  the  loss  found 
by  the  jury,  and  we  therefore  order  a  new 
trial  in  the  plaintiff's  appeal.  The  poll<7 
provides  for  the  method  of  computing  the  de- 
fendant's share  of  the  loss,  when  ascertained. 

New  triaL 

Plaintiff's  Appeal. 

WALKER,  J.  [31  This  appeal  was  taken 
to  review  the  court's  ruling,  by  which  the 
losses  alleged  to  have  been  paid  by  plaintiff 
were  confined  to  those  which  were  sustained 
under  policies  No.  12102  and  No.  12109,  and 
by  which  also  plaintiff  was  prevented  from 
showing  that  It  had  Issued  policies  of  insur- 
ance on  other  property  in  the  building  not 
covered  by  policies  12102  and  12109.  We 
do  not  see  any  error  in  this  ruling,  as  the 
two  policies,  12102  and  12109,  only  covered 
the  property  therein  particularly  described, 
and  could  not  be  extended  so  as  to  include 
other  property,  and  the  clause  in  the  policy 
requiring  the  Scottish  Fire  Insurance  Com- 
pany to  retain  a  portion  of  the  risk  Is  re- 
stricted, by  Its  explicit  terms,  to  Insurance 
upon  the  identical  property  described  there- 
in. As  we  have  said  in  defendant's  appeal, 
the  plaintiff  was  required  to  prove  that  the 
said  property — that  Is,  the  Identical  property 
Insured — had  been  Injured  or  destroyed  by 
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fire,  and  the  amount  of  the  loss,  In  like  man- 
ner as  Miller  &  Sons  Company  would  have 
been  required  to  do  if  they  had  been  suing 
the  Scottish  Company  on  their  policies;  the 
mere  fact  that  a  fire  occurred  and  that  plain- 
tiff paid  a  certain  sum  to  Miller  &  Sons  Com- 
pany not  being  a  sufficient  finding  upon 
which  to  base  a  judgment.  The  proofb  of 
loss  are  not  competent  evidence  &8  to  the 
amount  of  the  loss  or  the  value  of  the  prop- 
erty. 19  Am.  &  Eng.  Enc.  of  Law,  948 ;  In- 
surance Co.  V.  Gould,  80  111.  388 ;  Rosenberg 
V.  Insurance  Co.,  209  Pa.  336,  58  Atl.  671; 
Neese  v.  Insurance  Co.,  55  Iowa,  604,  8  N. 
W.  450;  Insurance  Co.  v.  Doll,  35  Md.  89, 
6  Am.  Rep.  360;  Breckinridge  v.  Insurance 
Co.,  87  Mo.  62.  The  proof  is  only  evidence 
of  the  fact  that  it  was  furnished  to  the  com- 
pany. 

The  policies  63689  and  63690  of  the  defend- 
ant reinsured  the  property  covered  by  poli- 
cies 12102  and  12109,  which  had  been  previ- 
ously issued  by  the  plaintiff  Scottish  Fire  In- 
surance Company  to  Miller  &  Sons  Company, 
and  it  was  only  for  the  loss  of  this  prop- 
erty that  defendant  contracted  to  be  liable 
to  the  plaintiff  when  the  reinsurance  was 
effected,  and  the  inquiry  was  properly  con- 
fined to  it  by  the  court. 

No  error. 

<161  N.  C.  220) 

BATEMAN  v.  HOPKINa 

{Supreme  Court  of  North  Carolina.     Dec  20, 

1912.) 

Specific  PEBFosifANCE    (|  97*)— Full  Peb- 

FORMANCB    OF    CONTRACT— ACTS    CONSTITUT- 
ING. 

Where  a  purchaser  contracting  to  pay  the 
vendor  a  apecined  sum,  and  to  release  the  prem- 
ises from  a  mortgage  to  a  third  person,  fully 
performed,  he  is  entitled  to  specific  perform- 
ance without  repaying  to  the  vendor  interest 
paid  by  him,  pending  litigation,  to  the  third  per- 
son; the  payment  not  having  been  induced  by 
any  request  or  conduct  of  the  purchaser. 

[Ed.  Note. — For  other  cases,  see  Specific 
Performance,  Cent  Dig.  Sf  286-298;  Dec  Dig. 
i  97.*] 

Motion  for  decree  and  writ  of  possession 
granted. 

For  original  opinion,  see  76  S.  E.  253. 

This  is  a  motion  by  the  plaintiff,  after  no- 
tice, for  a  decree  commanding  the  defendant 
to  execute  a  deed  to  him,  with  general  war- 
ranty, for  the  land  described  in  the  com- 
plaint, and  for  a  writ  of  possession.  After 
the  last  opinion  was  filed  in  this  case  (76 
S.  E.  253),  the  plaintiff  paid  $1,000  intx)  the 
oflClce  of  the  clerk  of  the  superior  court  of 
Tyrrell  county,  and  the  notes  to  J.  C.  Meek- 
ins,  Sr.,  have  been  surrendered,  and  the 
mortgage  executed  to  secure  the  same  has 
been  canceled  of  record.  The  defendant  re- 
sists the  motion  upon  the  sole  ground  that, 
pending  this  litigation,  he  has  paid  interest 
tio  .7.  C.  Meekins,  Sr.,  amounting  to  $600,  and 


insists  that  the  plaintiff  should  be  required 
to  pay  him  this  sum. 

PER  OITRIAM.  The  plaintiff  is  entitled 
to  the  decree  he  demands.  The  contract  be- 
tween the  plaintiff  and  defendant  was  to 
pay  the  defendant  $1,000,  and  to  release  the 
lands  from  the  mortgage  to  J.  C.  Meekins, 
Sr. ;  and  the  contract  has  been  fully  per- 
formed. The  last  appeal  of  the  defendant 
was  based  on  this  contention.  He  then  said 
that  the  plaintiff  had  not  agreed  to  pay  any 
certain  amount,  except  as  to  $1,000,  but  that 
he  had  agreed  to  satisfy  the  mortgage;  and 
his  view  prevailed  in  this  court. 

The  sum  of  $600  paid  as  interest  was  upon 
a  debt  he  owed,  and  was  not  induced  by  any 
request  or  conduct  of  the  plalntifC 

Let  the  decree  be  entered. 

The  cause  is  retained. 

(161  N.  C.  116) 

SPENCER  V.  FISHER. 

(Supreme  Court  of  North  Carolina.    Dec.  21, 

1912.) 

1.  Intoxicating  LiIQUObs  (|  283*)  — Civil 
Damage  Action. 

Revisal  1905,  §S  3524,  3525.  making  it  a 
misdemeanor  for  a  dealer  in  intoxicants  to 
knowingly  sell  or  give  away  liquors  to  unmar- 
ried minors,  and  authorizing  such  minor's  fa- 
ther or  mother  or  guardian  to  bring  civil  suit 
for  damages  resultmg  from  such  sale,  is  en- 
tirely statutory,  creating  a  new  tort  action, 
and  must  be  governed  wholly  by  the  statute. 
[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  S  418;    Dec  Dig.  §  283.*] 

2.  Intoxicating  Liquors  (|  283*)— Con- 
struction—Penal  Statutes— Civil  Dam- 
age Laws. 

The  civH  damage  law,  giving  a  dvil  right 
of  action  for  the  sale  of  intoxicants  to  minors, 
etc.,  is  highly  penal,  and  should  be  strictly  con- 
strued, though,  if  clear  and  unambiguous,  its 
true  intent  should  be  effectuated,  construing  it 
in  view  of  its  purpose. 

[Ed.  Note.— For  other  cases,  see  Intoxicat- 
ing Liquors,  Cent  Dig.  S  418;    Dec   Dig.  | 

3.  Intoxicating  Liquobb  (§  283*)— Civil 
Damage  Action— Compliance  vtith  Stat- 
ute. 

All   of  the   statutory   requisites   must   be 

{>re8ent  in  order  to  maintain  a  suit  against  a 
iquor  dealer  under  the  civil  damaee  laws,  so 
that  a  sale,  gift,  or  "furnishing"  of  uquor  must 
be  shown,  as  the  act  provides. 

[Ed.  Note. — For  other  cases,  see  Intoxicat- 
ing Liquors,  Cent  Dig.  S  4lS;  Dec  Dig.  § 
283.*] 

4.  Intoxicating  Liquors  (S  299*)— Civil 
Dabcaoe  Action— Persons  Responsible^ 
* 'Dealer.  " 

Revisai  1905,  §  3524,  provides  that  when 
a  dealer  in  intoxicating  drmks  makes  a  sale 
either  directly  or  indirectly,  or  gives  awav  such 
drinks,  to  any  unmarried  person  under  the  age 
of  21  years,  knowing  him  to  be  such,  he  shall 
be  guilty  oi  a  misdemeanor,  and  any  person 
who  keeps  on  hand  intoxicants  for  the  purpose 
of  sale  or  profit  shall  be  considered  a  dealer. 
A  firm's  agent  took  a  minor's  order  for  a  case 
of  whisky,  which  was  shipped  to  the  town  of 
the  minor  8  residence,  ana  draft  for  the  price 
with  bill  of  lading  attached  was  sent  to  defend- 
ant bank  for  collection,  and  the  cashier,  also 
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a  defendant,  was  informed  by  the  minor's  uncle 
that  he  was  a  minor  and  unmarried,  but  there- 
after surrendered  the  bill  of  lading  to  the  mi- 
nor when  he  paid  the  draft  Held,  that  nei- 
ther defendant  nor  its  cashier  was  a  "dealer'* 
in  intoxicants  within  the  statute,  and  hence 
could  not  be  convicted  thereunder. 

[Ed.  Note. — For  other  cases,  see  Intoxicat- 
ing liquors,  Cent.  Dig.  S  435;  Dec.  Dig.  S 
290.* 

For  other  definitions,  see  Words  and  Phras- 
es, Tol.  2.  pp.  185^1802.] 

Appeal  from  Superior  Court,  Craven  Ooun- 
ty;  Wbedbee,  Judge. 

Action  by  Laura  Spencer  against  John  H. 
Fisher.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

W.  D.  Mclver,  of  New  Bern,  for  appellant 

WALKER,  X  This  action  was  brought  by 
the  plaintiff  to  recover  damages  of  the  de- 
fendant for  unlawfully  selling  liquor  to  her 
son,  Carl  Spencer,  in  violation  of  Revlsal,  S 
3525.  The  court  sustained  a-  demurrer  to 
the  complaint,  and  plaintiff  appealed. 

In  order  to  understand  the  nature  of  the 
cause  of  action  given  by  that  statute,  we 
will  have  to  read  and  consider  it  in  connec- 
tion with  the  next  preceding  section. 

"Sec.  3524.  If  any  dealer  in  intoxicating 
drinks  or  liquors  sell,  or  in  any  manner  part 
with  for  a  compensation  therefor,  either 
directly  or  indirectly,  or  give  away  such 
drinks  or  liquors,  to  any  unmarried  person 
under  the  age  of  twenty-one  years,  knowing 
the  said  person  to  be  under  the  age  of  twen- 
ty-one years,  he  shall  be  guilty  of  a  misde- 
meanor; and  such  sale  or  giving  away  shall 
be  prima  facie  evidence  of  such  knowledge. 
Any  person  who  keeps  on  hand  intoxicating 
drinks  or  liquors  for  the  purpose  of  sale  or 
profit  shall  be  considered  a  dealer  within  the 
meaning  of  this  section. 

*'Sec.  3525.  The  father,  or  if  he  be  dead, 
the  mother,  guardian  or  employer  of  any 
minor  to  whom  a  sale  or  gift  shall  be  made 
in  violation  of  the  preceding  section,  shall 
have  a  right  of  action  in  a  civil  suit  against 
the  person  or  persons  so  offending  by  such 
sale  or  gift,  and  upon  proof  of  such  illegal 
sale  or  gift  shall  recover  from  such  party 
or  parties  so  offending  such  exemplary  dam- 
ages as  a  Jury  may  assess:  Provided,  that 
such  assessment  shall  not  be  less  than  twen- 
ty-five dollars." 

[1]  There  was  no  action  at  common  law 
of  this  kind.  It  is  entirely  statutory,  and 
hence  must  be  governed  wholly  by  the  provi- 
sions of  the  statute.  Black  on  Intoxicating 
Liquors  (1892)  281.  The  statutes  which  are 
now  familiarly  known  as  "civil  damage 
laws"  are  intended  to  impose  a  civil  re- 
sponsibility upon  liquor  dealers  for  some  of 
the  evils  which  their  traffic  engenders. 
These  laws  give  a  right  of  action  against 
such  persons  to  Innocent  parties  who  sus- 
tain injury  by  the  Intoxication  of  persons 
supplied  with  liquor  by  the  defendants,  or 


by  the  consequences  of  such  intoxication,  or 
by  the  acts  of  intoxicated  persons,  or  l>y 
the  furnishing  of  liquor  to  minors  or  drunk- 
ards, with  knowledge  of  the  minority  or  in- 
temperate habits,  after  warning  given  not  to 
do  so. 

[2]  The  civil  damage  law  should  receive  a 
strict  construction,  being  highly  penal  in  its 
character,  and  introducing  remedies  unknown 
to  the  common  law,  and  the  statutes  being 
framed  in  some  Jurisdictions  so  as  to  give  to 
the  party  prosecuting  a  decided  advantage 
over  the  party  defending.  Hence,  for  ex- 
ample, no  person  can  maintain  an  action 
under  its  provisions  to  whom  a  right  of  ac- 
tion is  not  given  by  its  terms.  But,  on  the 
other  hand,  while  a  statute  of  this  character 
should  not  be  enlarged,  it  should  be  inter- 
preted, where  the  language  is  clear  and  ex- 
plicit, according  to  its  true  intent  and  mean- 
ing, liaving  in  view  the  evil  to  be  remedied 
and  the  object  to  be  attained.  The  evident 
object  was  to  suppress  the  sale  and  use  of 
Intoxicating  liquors,  and  to  punish  those 
who,  in  any  form,  furnished  means  of  intox- 
ication by  making  them  liable  for  damages 
which  might  arise,  and  which  were  caused 
by  the  parties  who  furnished  such  means. 
It  would  be  a  gross  failure  of  Justice  to  put 
so  narrow  a  construction  upon  these  acts 
as  to  impair  the  effects  they  were  intended 
to  produce.  Their  beneficent  purpose  is  not 
to  be  defeated  by  technical  or  verbal  nice- 
ties. Under  the  civil  damage  laws  of  the 
more  usual  type,  any  person  may  maintain 
an  action  for  injuries  of  a  certain  charac- 
ter suffered  by  or  inflicted  upon  him,  throng 
the  intoxication  of  a  third  person,  or  by  the 
acts  of  such  person  while  drunk,  when  the 
intoxication  was  caused,  entirely  or  In  part, 
by  liquor  furnished  by  the  defendant. 

[3]  But,  as  the  action  is  statutory,  aU  the 
statutory  requisites  must  be  present  before 
the  suit  can  be  sustained.  Thus  there  must 
be  a  "sale,"  "gift,"  or  "furnishing"  of  Uq- 
uor  according  to  the  terms  of  tbe  act.  Blade. 
Int  Liquors,  8{  277,  279,  and  304,  and  23 
Cyc.  p.  309  et  seq.  The  effect  of  statutes  of 
this  kind  is  to  create  a  new  cause  of  action 
in  tort,  and  it  is  purely  an  action  ex  delicto, 
and  not  only  that,  but  it  is  for  a  personal 
tort  and  injury,  as  much  so  as  in  the  case 
of  an  assault  and  battery.  Black,  §  281.  It 
is  said  In  23  Cyc.  p.  309,  that:  "Civil  dam- 
age laws  create  a  new  right  of  action,  un- 
known to  the  common  law.  A  proceeding 
thereunder  is  not  a  criminal  prosecution  or 
an  action  for  the  recovery  of  a  fine  or  pen- 
alty. It  Cb  simply  an  action  of  tort  found- 
ed on  the  statute.  And,  wliere  the  common- 
law  system  of  pleading  is  in  force,  *case* 
is  the  proper  form  of  action  under  such 
statute.** 

[4]  If  these  well-settled  principles  be  ap- 
plied to  the  facts  stated  In  the  complaint 
and  our  statute  is  considered  in  connection 
therewith,  it  will  be  seen  most  clearly  that 
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the  judgment  of  the  conrt  was  correct  The 
sale  of  liquor  to  Carl  Spencer  is  alleged  to 
have  been  under  these  circumstances:  A. 
Hatke  &  Co.'s  agent  at  New  Bern,  N.  C^  took 
his  order  for  a  case  of  whisky,  which  was 
shipped  by  rail  to  New  Bern,  and  a  draft,  with 
bill  of  lading  attached,  for  the  price  of  the 
liquor,  was  sent  by  mail  to  the  defendant 
the  Mutual  Aid  Banking  Company  for  col- 
lection. The  defendant's  cashier,  John  H. 
Fisher,  was  informed  by  Carl  Spencer's  unde 
that  Carl  was  a  minor  and  unmarried,  but 
neverthelesB,  when  Carl  Spencer  paid  the 
draft,  he  surrendered  to  him  the  bill  of  lad- 
ing, which  was  presented  by  Carl  Spencer 
to  the  freight  agent  of  the  Norfolk  Southern 
Railway  Company  at  New  Bern,  and  the  pack- 
age of  liquor  was  thereupon  delivered  to  him. 
It  wiU  be  observed  that  Revisal,  §  3525, 
gives  the  action  to  the  mother  and  others 
named,  when  the  sale  to  the  minor  is  made 
in  violation  of  the  preceding  section — ^that 
is,  section  3424 — which  by  its  very  terms 
confines  the  forbidden  sales  to  those  made  by 
''dealers  in  intoxicating  drinks  and  liquors.*' 
The  defendants  are  not  such  dealers,  and  no 
one,  we  presume,  would  say  otherwise,  for 
the  statute  itself  (section  3524)  defines  such 
a  dealer  to  be  "a  person  who  keeps  on  hand 
intoxicating  drinks  or  liquor  for  the  purpose 
of  sale  or  profit'*  There  is  no  allegation 
in  the  complaint  that  defendants  ever  dealt 
in  liquor  so  as  to  make  them  "dealers"  with- 
in the  meaning  or  words  of  that  definition, 
and  they  certainly  are  not  within  the  intent 
or  spirit  of  the  statute.  We  have  seen  that 
as  this  is  a  right  and  remedy  in  derogation 
of  the  common  law,  or  which  did  not  exist 
before  the  passage  of  the  law,  the  plaintiff 
must  show  such  a  case  as  will  come  within 
the  language  of  the  statute  when  strictly 
construed,  but  even  the  most  liberal  inter- 
pretation of  its  words  will  not  embrace  the 
case  as  made  by  the  allegations  of  plaintiff's 
complaint  The  plaintiff  cannot  recover  In 
any  view  of  the  case  stated  in  her  complaint, 
and  whether  the  shipment  was  Interstate  or 
Intrastate  can  make  no  difference,  and  we 
decline  to  consider  that  matter. 

In  what  we  have  said  we  do  not  mean  to 
imply  that  even  at  common  law  a  mother 
may  not  have  an  action  for  damages  for 
the  unlawful  sale  of  liquor  to  her  minor 
child,  when  the  effect  of  so  doing  is  in- 
jurious to  him,  and  consequently  to  her, 
as  if  the  child,  by  reason  thereof,  should 
contract  the  baneful  habit  of  excessive  drink- 
ing and  intoxication,  or  should  be  rendered 
unfit  for  any  useful  employment  We  mere- 
ly mention  the  matter  without  expressing 
any  opinion  in  regard  to  it  Some  reference 
was  made  to  It  by  Justice  Montgomery,  ar- 
guendo, In  Holleman  v.  Harward,  119  N.  0. 
150,  25  S.  E.  972,  34  L.  R.  A.  803,  56  Am. 
St  Rep.  672.     In  that  case  a  husband  was 


[permitted  to  recover  damages  of  defendant 
I  for  selling  laudanum  to  his  wife  for  use  as 
I  a  beverage,  after  being  sufficiently  caution- 
I  ed  not  to  do  so,  and  by  which  her  mental 
and  physical  faculties  were  greatly  impair- 
ed, to  such  an  extent  that  she  became  an 
opium  eater,   and  he  was  consequently  de- 
prived of  her  companionship,  and  otherwise 
seriously   damaged.     Suffice  it  to  say  that 
this  action  was  brought  upon  the  statute, 
and  there  are  no  allegations  in  the  complaint 
sufficient  to  authorize  a   recovery  for   any 
other  cause.    We  need  not  consider  the  de- 
fendant's other  objections  to  plaintilTs  com- 
plaint     The  plaintiff  has  simply  ftiiled  to 
allege  any  cause  of  action  at  common  law, 
or  under  the  statute,  against  the  defendant, 
and   the  demurrer   was  therefore   properly 
sustained. 
Affirmed. 

CLARK,  G.  J.  (concurring).  The  liquor 
was  shipped  from  Richmond,  Vs.,  by  A. 
Hatke  &  Co.,  wholesale  whisky  dealers  in 
that  city,  consigned  to  themselves  at  New 
Bern,  N.  C.  On  its  arrival  at  New  Bern,  the 
interstate  dealing  was  completed.  Any  sub- 
sequent act  to  transfer  the  whisky  from  Hat- 
ke &  Co.  to  Carl  Spencer  and  the  receipt  of 
money  from  Spencer  by  Hatke's  agent  was 
a  transaction  in  this  state  forbidden  by 
our  statute.  In  Delamater  v.  South  Dakota, 
205  U.  8.  93,  27  Sup.  Ct  447,  51  h,  Ed. 
724,  10  Ann.  Cas.  733, ,  it  was  held  that: 
"Since  the  enactment  of  the  W^ilson  law, 
which  expressly  provides  that  intoxicating 
liquors  coming  into  a  state  should  be  as 
completely  under  the  control  of  the  state  as 
though  manufactured  therein,  the  owner  of 
intoxicating  liquor  in  one  state  cannot,  under 
the  commerce  clause  of  the  Constitution,  go 
himself  or  send  his  agent  into  another  state, 
and  in  defiance  of  its  laws  carry  on  the  busi- 
ness of  soliciting  proposals  for  the  purchase 
of  such  liquors."  If  it  is  a  violation  of  state 
law  for  Hatke  through  an  agent  to  solicit 
a  buyer  for  his  liquor,  it  follows  that  he 
could  not  after  the  arrival  of  the  liquor 
here  through  an  agent  dispose  of  it  to  Spen- 
cer, and  receive  payment  therefor  without 
being  liable  to  an  action  under  Rev.  |  3525. 
While  the  act  is  an  intrastate  act,  our  stat' 
ute  (Rev.  f  3525)  gives  an  action  for  dam- 
ages only  against  the  "dealer"  in  intoxicat- 
ing liquors.  It  is  not  like  a  statute  making 
such  act  a  misdemeanor,  for  in  that  case 
those  aiding  and  abetting  are  equally  guilty. 
Our  statute  gives  an  action  against  the 
dealer  only,  and  hence  the  demurrer  was 
properly  sustained.  If,  however,  the  plain- 
tiff could  obtain  service  upon  Hatke  by  at- 
tachment of  property  or  otherwise,  the  ac- 
tion would  lie  against  him  under  our  stat- 
ute. 
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COREY  T.  FOWIiE  et  aL 

(Supreme  Court  of  North  Carolina.     Dec  20, 

1912.) 

Execution  (f  259* ) —Sale  — Attack  — Pbb- 

8UMPTI0N  OP  Regularity. 

In  favor  of  regularity  of  judicial  proceed- 
ings, where  a  whole  tract,  including  a  home- 
stead therein  laid  off,  was  sold  under  execu- 
tion on  a  judgment  for  a  debt  contracted  before 
adoption  of  the  Constitution  of  1868,  it  will  be 
presumed,  in  the  absence  of  evidence  to  the 
contrary,  that  the  excess  was  first  sold,  and 
that  bemg  insufficient  to  pay  the  debt,  the 
homestead  was  then  sold. 

[Eid.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  S§  740-742;    Dec.  Dig.  §  259. •] 

Appeal  from  Superior  Court,  Beaufort 
County;  Webb,  Judge. 

Action  by  L.  F.  Cor^  against  S.  R.  Fowle 
and  another.  Judgment  for  defendants,  and 
plaintiff,  appeals.    Affirmed. 

T.  J.  Jarvls  and  F.  C.  Harding,  both  of 
Greenville,  B.  B.  Nicholson  and  B.  A.  Daniel, 
both  of  Washington,  N.  C,  and  A.  O.  Uay- 
lord,  of  Plymouth,  for  appellant  Rodman  & 
Rodman,  Small,  MacLean  &  McMullan,  and 
Ward  &  Grimes,  all  of  Washington,  N.  a, 
for  appellees. 

CLARK,  C.  J.  The  land  in  question  was 
sold  November  3,  1870,  under  executions 
against  H.  D.  Ecklin,  and  the  sheriff  execut- 
ed a  deed  therefor  to  Joshua  B.  Hill,  which 
deed  was  recorded  March  7, 1871,  and  the  de- 
fendants claim  thereunder  through  mesne 
conveyances.  The  same  land  was  sold  again 
under  execution  against  H.  D.  Ecklin,  and 
the  deed  was  executed  June  3,  1878,  to  the 
purchaser,  G.  H.  Brown,  and  recorded  May 
20, 1895.  The  plaintiff  claims  through  mesne 
conveyances  under  this  deed. 

On  March  12,  1869,  Ecklin,  by  proceedings 
before  a  justice  of  the  peace,  had  his  home- 
stead laid  off  of  590  acres,  and  recorded;  but 
In  the  deed  from  the  sheriff  to  Hill,  recorded 
March  7,  1871,  there  is  no  reservation  of 
this  exemption,  but  the  entire  tract  of  (>90 
acres  Is  conveyed  including  the  590  acres, 
which  had  been  laid  off  to  Ecklin  as  his 
homestead.  Under  the  decision  in  Edwards 
V.  Kearzey,  96  U.  S.  595,  24  L.  Ed.  793,  Oc- 
tober term,  1887,  it  was  held  that  the  home- 
stead exemi)tion  was  invalid  as  to  debts  con- 
tracted prior  to  the  Constitution  of  1868. 
The  Judgments  upon  which  executions  issued, 
under  which  this  land  had  been  sold  and  con- 
veyed to  Hill,  were  for  debts  contracted  pri- 
or to  18G8.  The  land  was  sold  under  similar 
executions  in  1878.  Ibe  judgments  being 
dormant,  the  defendant  therein,  EScklin,  In- 
dorsed on  the  back,  **This  Judgment  has  not 
been  satisfied.'* 

At  this  last  sale  in  1878  the  property  was 
t)ought  in  for  the  benefit  of  the  children  of 
Ecklin,  and  afterwards  conveyed  by  the  pur- 
chaser, at  their  instance,  to  Corey,  under 
whom  the  present  plaintiff  claims.  The  idea 
seems   to  have  been  that  which  was  after- 


wards laid  down  in  Mebane  y.  Layton,  89  N. 
C.  397,  that,  notwithstanding  the  executions 
were  for  the  collection  of  debts  contracted 
prior  to  the  Constitution  of  1808,  the  home- 
stead should  have  been  laid  off  first,  and  aft- 
er that,  if  not  sufficient  to  pay  the  debt,  the 
excess  should  have  been  sold,  and  that  if  the 
homestead  was  not  laid  off  the  sale  was  in- 
valid. The  homestead  in  this  case  was  laid 
off,  as  we  have  seen,  and  It  does  not  ap- 
pear in  the  record  that  the  excess  was  not 
first  sold.  The  entire  tract  of  land  belong- 
ing to  Ecklin  was  conveyed  to  Hill,  and  the 
purchase  price  was  less  for  the  entire  tract 
than  the  face  of  the  executions,  which  fact 
appears  both  from  the  purchase  price  recited 
in  the  deed  and  also  from  the  fact  that  the 
land  was  subsequently  sold  in  1878  under 
executions  on  Judgments  upon  debts  contract- 
ed before  1868  upon  which  the  indorsement 
of  Ecklin  recited,  "This  has  not  been  satis- 
fied." In  the  absence  of  evidence,  the  pre- 
sumption is  in  favor  of  the  regularity  of  ju- 
dicial proceedings,  and  that  the  excess  was 
first  sold  and  then  the  homestead.  There  is 
nothing  in  the  record  to  rebut  this  presump- 
tion. Unless  it  appears  that  the  sale  of 
the  excess  would  have  paid  the  debt,  the  deed 
for  the  entire  tract  is  valid.  Miller  v.  Mil- 
ler, 89  N.  C.  402,  and  other  cases  dted  in 
Morrison  v.  Watson,  101  N.  C.  at  page  337, 
7  S.  E.  795,  1  li.  R,  A.  833. 

The  decisions  that  sales  under  executions 
Issued  on  debts  antedating  the  Constitution 
are  invalid,  unless  the  homestead  was  aJlot- 
ted  (Mebane  v.  Layton,  89  N.  a  397,  and 
the  like)  do  not  apply,  because  here  the 
homestead  had  been  allotted  and  recorded. 
Besides,  the  decisions  so  holding  were  orer- 
ruled  in  Long  v.  Walker,  105  N.  C.  90,  10  S. 
E.  858.  This  last  case  has  been  followed  in 
Shaffer  v.  Gaynor,  117  N.  a  27,  23  S.  B.  154, 
Campbell  v.  Potts,  119  N.  a  530,  26  &  B. 
50,  and  in  other  cases. 

His  honor  correctly  charged  the  Jury  that 
the  legal  title  passed  to  Hill  under  the  prior 
deed,  but  that  the  plaintiff  could  recover  if 
he  showed  that  he,  and  those  under  whom 
he  claims,  had  held  the  land  adversely  under 
known  and  visible  bounds  for  20  years.  Or 
that  the  plaintiff  could  recover  if  he  showed 
that  he,  and  those  under  whom  he  claims, 
have  held  open,  notorious,  continuous,  and 
adverse  possession  of  the  land  for  7  years, 
under  color  of  title,  and  that  the  sheriff's 
deed  to  Brown  was  color  of  title.  There  was 
confiicting  evidence  as  to  the  possession  of 
the  laud,  and  this  matter,  which  was  purely 
one  of  fact,  was  fairly  submitted  to  the  Jury. 
The  Jury  found  their  verdict  in  favor  of  the 
defendants. 

There  are  no  exceptions  in  the  record,  ex- 
cept to  the  charge  and  to  the  failure  to  give 
one  prayer  for  instruction.  The  points  pre- 
sented by  these  exceptions  have  been  often 
settled  by  decisions  of  this  court,  and  do  not 
require  to  be  repeated. 
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The  controversy,  in  fact»  Is  almost  entirely 
one  of  fact;  the  principles  of  law  being  well 
settled.  The  evidence  is  very  voluminous*  and 
the  trial,  it  seems,  occupied  three  days.  On 
this  account  we  have  very  carefully  examined 
the  record,  but  find  no  doubtful  proposition 
of  law  raised  by  the  exceptions,  and  the  find- 
ings of  the  fact  by  the  Jury  are  not  reviewa- 
ble by  us. 

No  error. 

BROWN,  J.,  did  not  sit  on  the  hearing  of 
the  appeaL 

(Ifil  N.  C.  127) 

OWENS  et  ux.  v.  WRIGHT  et  aL 

(Supreme  Court  of  North  Carolina.     Dec.  14, 

1912.) 

1.  Contracts  (|  278*)— Actions— Defenses— 
nonpebformancb. 

Plaintiff  could  not  recover  for  breach  of 
contract  if  he  failed  to  himself  comply  with  the 
contract 

[Ed.  Note. — ^For  other  cases,  see  Contracts, 
Cent.  Dig.  SI  1207-1213 ;    Dec.  Di^.  |  278.*] 

2.   CONTBACTS  (I  130*)— LeGALITT— SUFPBBSS- 

INQ  Bidding — Public  Sales. 

An  a^eement  by  defendant,  after  he  had 
bid  $5  more  than  plaintiff  at  a  public  sale,  that 
if  plaintiff  would  stop  bidding  and  let  defend- 
ant have  the  goods  he  would  sell  them  to  plain- 
tiff at  the  amount  of  defendant's  bid  on  condi- 
tion that  plaintiff  should,  in  addition  thereto, 
pay  defendant  $800  on  a  certahi  note,  was  un- 
enforceable as  contra  bonos  mores,  in  that  it 
was  to  suppress  bidding  at  a  public  sale. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  It  654-^58;  Dec.  Dig.  f  130.*] 

3.  Contbaots  (S  140*)— Illegality— Illegal 

IN  PABT. 

While' defendant's  bid  of  |1,470  was  being 
cried  at  a  public  sale,  he  proposed  that  ii 
plaintiff  would  stop  bidding  and  let  him  have 
the  goods  he  would  sell  them  to  plaintiff  at 
the  amount  of  his  bid,  provided  plaintiff  paid 
defendant  $800  additional  on  a  certain  note,  and 
plaintiff  stopped  bidding,  and  the  goods  were 
knocked  down  to  defendant  for  $1,470.  After 
failing  to  raise  the  $2,270  necessary  to  pay  de- 
fendant pursuant  to  such  agreement,  defendant 
on  a  Saturday  following  stated  that  if  plaintiff 
would  raise  $1,880  defendant  would  "try  to  hold 
the  offer  open  until  12  o'clock,  but  you  must 
hurry  up,"  and  plaintiff  raised  the  sum  within 
that  time,  when  defendant  refused  to  sell  plain- 
tiff the  goods.  Heldt  that  the  agreement  made 
on  such  Saturday  was  a  new  proposition  inde- 
pendent of  the  iflegal  agreement  at  the  auction 
sale;  plaintiff  having  then  abandoned  the  first 
agreement,  so  that  the  subsequent  agreement 
was  valid. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §§  713-721 ;    Dec.  Dig.  §  140.*] 

4.  Sales  (|  22*)— Agbeembnt. 

An  offer  to  buy  or  sell  becomes  a  binding 
agreement  when  the  offeree  accepts  the  offer 
and  comunicates  his  acceptance. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  SI  39-43;  Dec  Dig.  f  22.»] 

5.  TJburt  (§  95* )— Forfeiture  in  Equity- 
Conditions  Pbecedent. 

Ejquity  will  eliminate  usury  from  a  debt 
only  upon  the  debtor's  paying  the  principal  and 
legal  interest;  the  rule  applying  to  all  classes 
of  persons,  whether  principal  or  surety,  etc., 
and  Pub.  Laws  1907,  c.  110  (Re visa!  1908,  § 
3712A),    making   one    who   loans   money   upon 


any  article  of  household  furniture  and  charges 
an  illegal  rate  of  interest  etc.,  guilty  of  a  mis- 
demeanor, etc,  not  applying  to  change  such 
rule. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  IS  198-202;   Dec  Dig.  |  95.»] 

Clark,  C.  J.,  and  Walker  and  Allen,  JJ.,  dis- 
senting in  part 

Appeal  from  Superior  Court,  Durham  Coun- 
ty;  Whedbee,  Judge. 

Action  by  J.  B.  Owens  and  wife  against 
R.  H.  Wright  and  another.  From  a  Judg- 
ment of  nonsuit,  plaintiffs  appeal.  Judg- 
ment set  aside,  and  canae  remanded  for  far- 
ther proceedings. 

The  complaint  sets  out  two  causes  of  ac- 
tion: (1)  To  recover  damages  for  breach  of 
contract  in  regard  to  the  sale  of  a  stock  of 
goods.  (2)  To  restrain  tbe  sale  of  plaintiffs' 
real  estate  under  the  power  of  sale,  contained 
in  a  deed  in  trust  from  plaintiffs  to  H.  A. 
Foushee,  trustee,  securing  a  note  for  $4,000 
bearing  interest  from  maturity,  due  12  months 
after  date,  dated  August  31,  1909,  payable 
by  J.  Henry  Smith  Company,  a  corporation, 
and  J.  E.  and  ETmma  D.  Owens,  to  J.  Henry 
Smith,  and  indorsed  to  R.  H.  Wright  August 
31,  1909.  On  the  back  of  the  note  are  in- 
dorsed certain  payments.  The  ground  upon 
which  the  injunction  is  asked  is  tliat  the 
note  is  usurious,  and  plaintiffs  seek  to  elimi- 
nate the  alleged  usury  and  set  up  as  a  coun- 
terclaim or  set-off  the  penalty  of  double  the 
interest  At  the  conclusion  of  plaintiffs'  evi- 
dence, defendants  offered  none,  and  moved 
for  Judgment  of  nonsuit  His  honor  rendered 
the  following  Judgment:  '^hls  cause  com- 
ing on  to  be  heard,  and  being  heard  at  this 
term  of  the  court,  before  his  honor,  H.  W. 
Whedbee,  Judge,  and  a  Jury,  at  the  concln* 
sion  of  the  evidence  offered  by  the  plaintlfCd, 
the  defendant  R.  H.  Wright,  through  coun- 
sel, waived  any  right  to  personal  Judgment 
against  the  plaintiffs,  or  either  of  them,  for 
any  balance  claimed  on  the  note,  and  moved 
Judgment  of  nonsuit  under  all  the  evidence 
of  the  plaintiffs  and  the  admissions  of  rec- 
ord; and  further  that  the  amount  admitted 
to  be  in  the  hands  of  R.  P.  Reade,  trustee, 
be  turned  over  to  the  defendant  R.  H.  Wright, 
to  be  applied  to  the  note  referred  to  in  the 
pxcadings.  The  motion  was  allowed.  There- 
upon it  is  ordered  and  adjudged  by  the  court 
that  the  plaintiffs  take  nothing  by  this  ac- 
tion and  pay  the  costs  thereof,  and  that  the 
defendant  R.  P.  Reade,  trustee,  pay  to  R. 
H.  Wright  the  sum  of  $664.25,  less  taxes,  to 
be  paid  by  the  said  trustee;  it  being  the 
amount  admitted  to  remain  in  the  hands  ot 
the  trustee  after  paying  off  and  discharging 
prior  incumbrances.  The  costs  of  this  ac- 
tion will  be  taxed  by  the  clerk  of  the  court 
against  the  plaintiffs."  It  appears  that  pend- 
ing this  action  the  real  estate  belonging  to 
plaintiffs  was  sold  under  a  first  mortgage 
(that  of  defendant  Wright  being  a  second 
mortgage),  and  that  after  satisfying  the  first 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key-No.  Series  4k  Rep'r  Indexes 
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mortgage  there  is  $664.25  only  applicable 
to  the  second  mortgage.  From  tiie  judgment 
rendered  the  plaintiffs  appeal. 

Guthrie  &  Guthrie  and  Manning  &  EiVerett, 
all  of  Durham,  for  appellants.  Fuller  & 
Reade  and  Bryant  &  Brogden,  all  of  Durham, 
for  appellees. 

BROWN,  J.  1.  In  respect  to  the  breach 
of  contract  in  the  sale  of  the  goods  the  facts 
are  that  the  Smith  Company's  goods  were 
being  sold  at  auction  by  the  receivers ;  there 
were  other  bidders  at  the  salip;  all  had 
dropped  out  except  plaintiff  and  defendant 
IMalntiff  Owens  bid  $1,465.  Defendant  bid 
$5  more.  While  this  bid  was  being  cried,  de- 
fendant proposed  to  plaintiff  that,  if  plain- 
tiff would  stop  bidding  and  let  defendant 
have  the  goods,  defendant  would  sell  them 
to  plaintiff  at  the  amount  of  defendant's  bid. 
viz.,  $1,470,  on  condition  that,  in  addition 
to  said  sum  plaintiff  should  pay  defendant 
$800  on  the  note  hereinbefore  mentioned. 
Plaintiff  accepted  the  proposition  and  stop- 
ped bidding,  and  the  goods  were  "knocked 
down"  to  defendant. 

As  we  understand  the  case,  the  plaintiff 
does  not  'seek  to  enforce  this  contract,  or  to 
recover  damages  of  defendant  for  its  breach. 

[1 . 2]  Plaintiff  could  not  recover,  if  noth- 
ing else  appeared,  for  two  reasons:  First, 
because  he  failed  to  comply  with  the  con- 
tract himself;  and,  secondly,  because  the 
enforcement  of  such  an  agreement,  by  which 
bidding  at  public  sales  is  suppressed,  is  con- ' 
tra  bonos  mores,  and  the  law  will  not  assist 
either  party  tx)  enforce  such  an  agreement 
Ingram  v.  Ingram,  49  N.  C.  189;  Blythe  v. 
Lovlnggood,  24  N.  C.  22,  37  Am.  Dec.  402. 

The  plaintiff  further  testifies  that  he  en* 
deavored  to  raise  the  $2,270  In  time  to  pay 
the  defendant  the  $1,470  for  the  goods  and 
the  $800  on  the  note,  but  failed  to  do  so.  and 
then  Informed  the  defendant  that  he  could 
not  comply  with  the  agreement  Whereupon 
defendant  said  to  plaintiff  on  Saturday  morn- 
ing: "I  will  tell  you  what  I  will  do.  If 
you  will  raise  $1,880  on  this  thing.  I  will 
try  to  hold  the  offer  open  until  12  o'clock; 
but  you  must  hurry  up."  Plaintiff  further 
testifies  that  he  accepted  the  offer  and 
raised  the  $1,880  and  went  to  defendant  be- 
fore 12  o'clock  Saturday  to  comply  with  the 
new  agreement;  that  at  11  or  11:30  a.  m. 
plaintiff  saw  defendant,  who  at  once  said: 
"You  are  too  late.  I  have  held  the  thing 
open  as  long  as  I  could,  and  can't  hold  it 
any  longer,  and  think  I  have  sold  It"  The 
defendant  had  sold  the  stock  between  10 
and  12  a.  m.  that  day  for  $2,600  to  other 
parties. 

[31  We  think  this  last  proposition  made 
by  defendant  to  the  plaintiff  was  a  new  prop- 
osition Independent  of  and  disconnected  with 
the  first  agreement  made  during  the  auction 
sale.  At  the  time  the  defendant  made  the 
last  proposition,  the  plaintiff  had  abandoned 
the  first,  and  the  defendant  was  in  the  sole 


and  andisputed  ownership  of  the  soods.  He 
then  offered  to  sell  them  to  plaintiff  for 
$1,880  payable  by  12  o'clock,  and  plaintiff 
accepted  the  offer. 

[4]  An  offer  to  boy  or  seU  becomes  a  bind- 
ing agreement  when  the  person  to  whom  the 
offer  is  made  accepts  it  and  communicates 
his  acceptance.  35  Oyc.  62,  53.  This  last 
contract  has  no  connection  with  the  first 
which  was  an  agreement  to  suppress  bidding 
and  void,  and  can  be  enforced  without  call- 
ing in  the  aid  of  the  first,  or  illegal,  con- 
tract. "A  new  contract  founded  on  a  new 
consideration,  although  In  relation  to  prop- 
erty respecting  which  there  had  been  unlaw- 
ful transactions  between  the  parties.  Is  not 
itself  unlawful."  Marshall,  C.  J.,  in  Ann- 
strong  V.  Toler,  11  Wheat  (2i  U.  S.)  258, 
6  L.  Ed.  468.  The  subject  is  discussed  at 
length  in  Electrova  Co.  v.  Insurance  Co., 
156  N.  C.  234,  72  S.  E.  306,  35  L.  ^.  A.  (N. 
S.)  1216,  and  many  authorities  cited;  and 
in  Yale  Jewelry  Company  v.  Joyner,  75  S. 
E.  993.  at  this  term — which  are  cases  in 
point 

2.  The  plaintiffs  Owens  and  wife^  Emma, 
also  aver  in  their  complaint  that  the  $4,000 
note  hereinbefore  described  and  secured  in 
the  deed  in  trust  to  Foushee  is  usurious,  and 
they  pray  afi^rmatively  "that  the  defendant 
H.  A.  Foushee,  trustee,  be  restrained  and  en- 
Joined  from  seiring  the  house  and  lot  of 
plaintiff  Emma  D.  Owens  on  the  1st  day  of 
July,  1911,  as  he  has  advertised  so  to  do, 
until  it  can  be  inquired  into  and  determined 
by  the  court  what  amount  if  any.  Is  justly 
due  and  owing  by  the  plaintiffs  on  the  note 
secured  by  said  deed  of  trust  or  mortgage.** 
His  honor  seems  to  have  held  with  plaintiffs 
that  the  note  contained  certain  usurious 
charges  and  eliminated  them,  but  in  adjust- 
ing the  matter  rested  his  calculation  upon  the 
decision  of  the  court  in  Churchill  v.  Tumage, 
122  N.  C.  426,  30  S.  B.  122.  To  this  ruling 
plaintiffs  except  and  ask  us  to  oyermle  that 
case. 

[6]  The  principle  settled  by  that  case  is 
that  a  debtor  seeking  the  aid  of  a  conrt  of 
equity  )^ill  have  the  usurious  element  elim- 
inated from  his  debt  only  upon  his  paying 
the  principal  and  legal  rate  of  interest;  the 
only  forfeiture  enforced  against  the  cred- 
itor being  the  excess  of  the  legal  rate.  This 
case  was  subsequently  cited  and  approved  in 
Cheek  v.  B.  &  L.  Ass'n.  127  N.  C.  122,  37  S. 
E.  150.  In  Churchill  v.  Tumage  no  novel 
principle  was  promulgated,  for  the  opinion 
recognizes  that  "the  precedents  are  both 
numerous  and  uniform."  The  same  principle 
was  applied  in  1847,  in  Ballinger  v.  Edwards, 
39  N.  0.  449.  where  it  is  held,  in  an  opinion 
by  Chief  Justice  Ruffln,  that  "the  statute  of 
usury  is  as  binding  in  a  court  of  equity  as 
at  law,  except  in  cases  where  the  borrower 
asks  the  assistance  of  a  court  of  equity,  and 
then  the  court  will  compel  him  to  do  equity 
by  paying  the  principal  and  the  legal  inter- 
est"   To  the  same  effect  are  the  cases  of 
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Gore  T.  Lewis,  109  N.  O.  539,  13  S.  B.  909; 
Burwell  t.  Burgwyn,  100  N.  a  389,  6  S.  E. 
409;  Purnell  ▼.  Vaughan,  82  N.  G.  134; 
Beard  v.  Bingham,  76  N.  C.  2S5.  In  Purnell 
V.  Vangban,  Chief  Justice  Smith  says:  **Equi- 
ty  will  relieve  against  usury  only  upon  the 
borrower's  paying  the  principal  sum  loaned 
and  legal  interest."  In  Simonton  v.  Lanier, 
71  N.  G.  498,  Bynum,  J.,  says:  *'As  the  de- 
fendants came  into  this  court  to  ask  favors, 
and  this  is  a  court  of  equity  as  well  as  law, 
they  will  be  required  to  do  equity ;  that  is, 
to  pay  the  debt  and  legal  interest  thereon.'' 
This  principle  of  equity  has  been  so  thor- 
oughly ingrafted  upon  our  Jurisprudence  that 
we  do  not  feel  disposed  to  disturb  it.  It  ap- 
plies alike  to  all  classes  of  persons,  married 
ot  single,  and  whether  principal  or  surety. 

The  Statute  of  1907,  c.  110,  FeU's  Rev.  | 
3712A,  has  been  called  to  our  attention,  but 
an  examination  of  it  shows  that  it  has  no 
bearing  whatever  upon  this  case,  and  does 
not  change  the  principles  of  equity  declared 
and  enforced  in  the  numerous  cases  we  have 
cited  for  more  than  half  a  century.  This 
principle  which  has  been  enforced  so  long  in 
this  state  is  universally  followed  in  other 
Jurisdictions.  The  Supreme  Gourt  of  the 
United  States,  in  passing  on  the  national 
usury  law  applicable  to  national  banks  (a 
statute  almost  exactly  like  ours),  has  held 
in  a  great  many  cases  that  "it  is  an  estab- 
lished principle  of  equity  Jurisprudence  that 
he  who  seeks  the  aid  of  equity  to  be  deliv- 
ered from  usury  must  do  equity  by  paying  or 
ofTering  to  pay  the  principal  and  lawful  in- 
terest upon  the  money  borrowed  as  a  con- 
dition of  granting  the  relief  asked."  Ency. 
of  Supreme  Court  U.  S.  850.  In  note  69  will 
be  found  collected  a  large  number  of  cases 
from  that  court  recognizing  and  enforcing 
that  principle. 

For  the  reasons  given,  we  are  of  opinion 
upon  the  question  of  usury  his  honor's  rul- 
ing was  correct  and  must  be  affirmed.  Up- 
on the  other  cause  of  action  relating  to  the 
breach  of  contract  in  the  sale  of  the  stock 
of  goods,  there  must  be  another  trial.  The 
costs  of  this  court  will  be  paid  by  defendant 

The  Judgment  of  nonsuit  is  set  aside,  and 
the  cause  remanded  to  be  proceeded  with  in 
accordance  with  this  opinion. 

Error. 

WALKER,  J.  (dissenting  in  part)  I  con- 
cur in  so  much  of  the  court's  opinion  as  re- 
lates to  the  contract  between  plaintiff  and 
defendant  R.  H.  Wright,  for  the  purchase 
of  the  goods  formerly  belonging  to  Smith 
Company,  and  sold  by  the  receivers,  as  my 
view  is  that  there  was  eviiience  of  a  breach 
of  that  contract  entitling  plaintiff  to  his 
damages  for  the  same,  but  on  the  other  ques- 
tion, as  to  the  usury  and  the  plaintiff's  rights 
fn  that  respect,  the  view  which  I  take  of  the 
law  compels  me  to  dissent. 

I  do  not  deny  that  there  are  a  few  prece- 1 
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dents  which  apparent^ « srq^port  the  conclu- 
sion reached  by  the  court;   but  they  do  not 
take  into  account  the  provisions  of  our  stat- 
utes which  bear  upon  the  matter.    The  Re- 
visal,  I  1951,  declares  that  "the  taking,  re- 
ceiving, reservlDg  or  charging  a  greater  rate 
of  Interest  than  six  p^  centum  per  annum, 
either  before  or  after  the  interest  may  ac- 
crue, when  knowingly  done,  shall  be  a  for- 
feiture of  the  entire  interest  which  the  note, 
or  other  evidence  of  debt,  carries  with  it," 
and,  "if  the  greater  rate  of  interest  has  been 
paid,  the  person  by  whom  it  has  been  paid 
may  recover  back  twice  the  amount  of  in- 
terest so  paid."    Where  an  action  is  brought 
to  recover  the  amount  of  the  note,  the  payee 
is  allowed  by  the  same  section  to  set  up  the 
penalty  as  a  counterclaim.    We  have  held,  at 
this  term,  that  the  legal  effect  of  this  stat- 
ute is  to  make  the  loan  one  without  interest, 
where  usurious  interest  was  reserved,  and 
of  course  it  becomes  so  as  soon  as  the  note 
for  the  loan  is  executed.    Ward  v.  Sugg,  11? 
K.  C^  489,  18  S.  E.  717,  24  Ll  R.  A.  280; 
Ervin  v.  Bank,  76  S.  E.  529,  at  this  term. 
In  Smith  V.  B.  &  L.  Ass'n,  119  N.  G.  249,  26 
S.  E.  41,  it  is  said:    "Where  usurious  inter- 
est is  charged,  all  interest  is  forfeited,  and 
the  legal  effect  of  the  contract  being  simply 
a  loan  without  interest,  all  payments,  how- 
ever made,  must  be  credited  on  the  principal, 
and,  in  addition,  the  borrower  is  entitled  to 
recover,  or  have  credited  on  the  debt,  double 
the  amount  of  payments  made  as  interest 
within  two  years  prior  to  action  brought" 
This  being  so,  when  the  present  suit  was 
brought,  plaintiff  only  owed  the  defendant 
Wright  the  amount  of  the  note  less  the  pay- 
ments, for,  as  we  have  seen,  these  must  be 
applied  to  the  reduction  of  the  principal, 
and,  besides,  it  must  be  further  reduced  by 
the  amount  of  the  penalty.    But  it  is  said 
that  we  are  in  a  court  of  equity,  and  as 
plaintiff  has  asked  for  equitable  relief — that 
is,  for  an  inJuncUon  to  stop  the  sale  by  the 
defendant  R.  H.  Wright  under  the  mortgage 
— and  that  as  "he  who  asks  equity  must  do 
equity,"  the  plaintiff,  contrary  to  the  verj 
words  of  the  statute,  and  also  its  meaning, 
as  a  condition  of  granting  relief,  must  pay 
the  principal  with  legal  interest,  fbrgetting 
that  there  is  no  legal  interest,  as  the  Leg- 
islature,  in  this  very  statute,   has  plainly 
said  there  shall  be  none.    This  is  penalizing 
the  plaintiff  instead  of  the  defendant,  and 
entirely  reversing  the  mandate  of  the  law, 
which,  of  course,  is  a  repeal  of  it    No  prece- 
dent and  especially  no  badly  erroneous  prec- 
edent, can  compel  me  to  disregard  and  set 
at  naught  the  clearly  expressed  will  of  the 
people,  as  recorded  in  our  statute.    There  is 
no  law  requiring  this  court  to  do  that     If 
this  court  has  decided  contrary  to  the  stat- 
ute and  thus  repealed  it  we  should  retrace 
our  steps,  and  reinstate  it  as  speedily  as  pos- 
sible. 
The  rule  of  stare  decisis  is  not  imperative 
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or  inflexible,  and  it  has  been  said  that  the 
marim  should  not  be  allowed  to  stand  as  an 
absolute  bar  in  the  way  of  a  re-examinatlon 
of  legal  questions  previously  decided  by  the 
same  court,  if  improperly  determined,  and  es- 
pecially where  the  decisions  reviewed  have 
not  passed  into  a  settled  rule  of  property  or 
contract,  so  that  parties  may  thereafter  have 
been  misled  in  their  business  transactions. 
Ck)lorado  Seminary  v.  Board  of  Commission- 
ers, 30  Colo.  507,  71  Pac.  410.  The  court 
said,  in  that  case,  that  it  tiad  gone  as  far  as 
any  other  appellate  tribunal  in  maintaining 
the  maxim  of  stare  decisis.  It  will  be  found 
that  this  rule,  the  great  efficiency  of  which 
is  admitted,  is  confined  to  decisions  which  es- 
tablish rules  of  property  or  of  contract,  up- 
on which  parties  may  reasonably  have  relied 
in  making  contracts  or  in  acquiring  titles. 
Hill  V.  Railroad,  143  N.  C.  539,  55  S.  E.  854, 

9  K  R.  A.  (N.  S.)  606.  Lord  Mansfield  stat- 
ed it,  with  its  limitations,  in  Wyndham  v. 
Chetwood,  1  Burrows,  419,  as  follows:  "When 
solemn  determinations,  acquiesced  under, 
have  settled  precise  cases  and  become  a  rule 
of  property,  they  ought  for  the  sake  of  cer- 
tainty to  be  observed  as  if  they  had  origi- 
nally formed  a  part  of  the  text  of  the  stat- 
ute." And  the  same  was  said  of  it  in  our 
own  cases  of  Long  v.  Walker,  105  N.  O.  109, 

10  S.  E.  858;  Grantham  v.  Kennedy,  91  N. 
C.  151;  Kirby  v.  Boyette,  118  N.  O.  244,  24 
S.  E.  18 ;  Young  v.  Jackson,  92  N.  C.  at  page 
148.  "Where  judicial  decisions  may  fairly 
be  presumed  to  have  entered  into  the  busi- 
ness transactions  of  a  country  and  have  been 
acted  upon  as  a  rule  of  contracts  and  prop- 
erty, it  is  the  duty  of  the  court,  on  the  prin- 
ciple of  stare  decisis,  to  adhere  to  such  de- 
cisions without  regard  to  how  it  might  be  in- 
clined to  decide  if  the  question  were  new. 
And  this  rule  obtains,  although  the  court 
may  be  of  the  belief  that  such  decisions  are 
founded  upon  an  erroneous  principle  and  are 
not  sound,  for  when  parties  have  acted  up- 
on such  decisions  as  settled  law,  and  rights 
have  been  vested  thereunder,  their  inherent 
correctness  or  incorrectness  in  the  abstract 
is  of  less  importance  than  that  the  rule  of 
property  so  established  should  be  constant 
and  invariable."    11  Cyc.  755. 

The  reason  of  the  rule  of  stare  decisis  is 
stated  in  Hill  v.  Railroad,  supra,  with  a  ci- 
tation of  many  cases  exemplifying  it,  and 
showing,  I  think,  conclusively  that  it  does 
not  apply  to  a  case  like  this.  I  believe  no 
court  has  applied  it  to  any  case  where  it  was 
not  found  that  a  reversal  of  the  former  de- 
cision or  decisions  would  unsettle  titles  or 
prejudice  parties  who  have  made  investments 
or  entered  into  contracts  in  reliance  upon  the 
former  adjudication  as  correct  and  final. 
And  why  should  the  rule  be  extended  farther 
than  this?  There  is  no  construction  of  a 
Constitution  or  a  statute  Involved.  The  for- 
mer decisions  have  simply  nullified  the  stat- 
ute, and  there  was  no  attempt  to  construe; 


otherwise  the  result  of  tliose  cases  would 
have  been  different  If  money  lenders  have 
risked  their  money  upon  loans  drawing  usu- 
rious interest,  it  is  their  own  fault,  for  no 
man  has  a  license  or  a  vested  right  to  vio- 
late the  law.  A  reversal  of  former  decisioDs 
will  therefore  have  no  harmful  effect  A  few 
of  them  may  be  caught  in  the  act,  but  they 
are  mere  lawbreakers  and  entitled  to  no  con- 
sideration from  the  court — simply  because, 
as  to  this  kind  of  transaction,  they  are  not 
within  the  pale  of  the  law.  To  visit  them 
with  the  penalties  of  the  law  would  be  but 
enforcing  the  will  of  the  Legislature  and  the 
policy  of  the  state,  as  expressed  in  this  stat- 
ute. It  would  be  a  most  wholesome  decision 
and  a  return  to  the  true  meaning  of  the  law. 
If  this  question  were  res  Integra,  I  am  quite 
sure  it  may  safely  be  said  that  this  court 
would  be  unanimous  In  the  opinion  as  to  the 
former  decisions  being  erroneous,  and  plain- 
ly so  in  view  of  the  unambiguous  wording 
of  the  statute.  I  refer  to  the  cases  cited  in 
the  opinion  of  the  court  There  is  one  re- 
cent case  apparently  to  the  contrary.  Ward 
V.  Sugg,  113  N.  a  489,  18  S.  B.  717,  24  L. 
R.  A.  280.  See,  also,  dissenting  opinion  of 
the  present  Chief  Justice  In  Churchill  ▼. 
Tumage,  122  N.  a  426,  30  S.  B.  122,  where 
the  subject  is  ably  and  learnedly  discussed 
and  the  authorities  cited. 

This  is  now  only  a  proceeding  to  determine 
how  the  parties  will  share  in  the  surplus  of 
the  fund  realized  from  a  sale  of  the  land  un- 
der the  first  mortgage,  and  for  that  purpose 
to  ascertain  how  much  is  due  by  the  plain- 
tifr  to  the  defendant  R.  H.  Wright  Besides, 
Wright  is  claiming  usury  in  this  suit — that 
is,  the  sum  of  $1,478.44,  as  of  July  1,  1911 — 
and  he  prays  judgment  for  this  amount  In 
his  answer.  Upon  the  admitted  facts,  there 
is  no  calculation  authorized  by  law  by  which 
he  would  be  entitled  to  this  amount  The 
note  was  for  $4,000,  and  did  not  carry  inter- 
est until  12  months  after  its  date.  Plaintiff 
testified — and  his  testimony  must  be  taken  as 
true,  as  there  was  a  nonsuit — that  he  paid 
$2,987.44  on  the  note,  which  would  leave  $1,- 
012.56,  without  counting  any  Interest,  for  the 
note  did  not  bear  Interest  until  after  its  ma- 
turity, August  31,  1911,  and  the  payments 
were  made  as  follows: 

1909 

Oct   6 $    150  00 

Dec.  4 100  00 

Dec.  10 50  00 

1910 

Jan.   14 150  00 

Apr.    4 1,950  00 

1011 

Jan.    17 1^7  44 

1909      . 

Aug.  31 390  00 

$2,987  44 

So  that  leaving  the  statute,  Revisai,  f 
1951,  as  construed  by  us,  out  of  considera- 
tion, there  would  be  only  a  very  small 
amount  of  interest  to  be  added  to  the  prln- 
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cipal  after  dedncting  the  total  of  the  pay- 
ments. But  the  statute  positively  declares 
that,  where  unlawful  interest  is  reserved, 
the  note  shall  not  carry  any  interest  at  all ; 
it  is  therefore  a  noninterest-bearing  securi- 
ty. Even  if  Wright  is  not  to  be  regarded  as 
the  original  payee,  and  I  do  not  think  there 
can  be  any  doubt  that  he  is  to  be  so  regard- 
ed, upon  the  facts,  as  they  now  appear,  he 
took  the  note  with  full  knowledge  of  the 
usury,  and  therefore,  as  we  will  see^  the 
principal  of  the  note  must  be  reduced  by  the 
payments  and  double  the  amount  of  the  in- 
terest. The  statute  expressly  makes  the 
penalty  the  subject  of  a  counterclaim.  Re- 
visal,  §  1951;  Cobb  ▼.  Morgan,  83  N.  Q  211. 
And  it  was  held  in  Harris  v.  Burwell  &  Par- 
ham,  65  N.  G.  584,  overruling  Neal  r.  Lea, 
64  N.  G.  678,  that  any  counterclaim,  good 
under  the  law  against  the  original  payee  of 
the  note,  shall  be  good  also  against  his  as- 
signee, or  indorser,  especially  if  he  purchas- 
ed the  note  with  notice  of  the  counterclaim. 
That  case  construed  Code,  §  177;  Revlsal, 
§  400.  So  that  in  any  view  of  the  transac- 
tion, R.  H.  Wright,  who  knew  all  the  facts, 
took  the  note  and  held  it,  subject  to  any  de- 
fense or  counterclaim  of  the  makers.  R.  H. 
Wright,  if  not  in  law  the  original  payee,  took 
the  note  well  knowing  that,  imder  the  law, 
It  did  not  bear  interest,  and  I  do  not  know 
of  any  case  that  holds  that,  under  such  cir- 
cumstances, the  right  to  Interest  can  be  re- 
vived. There  is  no  authority  which  holds 
that  this  court  can  charge  Interest  upon  a 
note,  which,  at  the  time  it  was  bought  by 
the  holder,  did  not  bear  interest  It  has  no 
more  power  to  do  so  than  it  would  have  if 
the  note,  on  Its  face  and  by  agreement  of 
the  parties,  did  not  carry  interest  In  my 
statement  of  the  payments  made  by  plaintiffs 
to  Wright  or  for  him,  and  of  the  balance  due 
on  the  note,  we  have  allowed  the  plaintiff 
only  for  actual  payments,  without  regard  to 
the  provision  of  the  statute  doubling  the 
amount  of  the  Interest  paid.  If  this  is  done, 
the  credit  as  of  August  3,  1909,  should  be 
$780,  which  would  reduce  the  balance  to 
$622.56.  But  there  should  be  a  still  further 
reduction,  for  R.  H.  Wright  paid  only  $3,660 
for  the  note,  and  as  he  is  really  and  in  law 
the  original  payee,  the  note  having  been 
made  with  the  understanding  that  he  should 
be  the  owner  of  it,  that  amount  is  the  legal 
principal.  It  is  all  that  plaintiff  ever  re- 
ceived, and  that,  in  law,  and  in  good  morals, 
is  all  defendant  can  justly  demand.  Deduct- 
ing from  this  principal  the  payments,  as 
above  stated — that  is,  $2,987.44 — and  there 
is  left  $612.56,  which  is  $51.69  less  than  the 
amount  ($664.25)  in  Mr.  Reade's  hands,  as 
trustee,  under  the  first  mortgage,  for  distri- 
bution. But  if  we  take  from  this  amount 
the  sum  of  $390,  which  should  be  deducted 
if  the  penalty  is  allowed,  as  the  payment  of 
$390  made  August  31st  must  be  doubled,  we 
have  a  balance  of  $222.56»  much  less  than 


I  the  amount  in  the  hands  of  the  trustee.  6o 
that  in  any  view,  starting  with  a  principal 
of  $4,000  and  deducting  only  the  payments, 
but  bearing  in  mind  that  the  note  by  its 
terms  did  not  bear  interest  for  a  year  or  un- 
til after  its  maturity,  we  find  that  defendant 
R.  H.  Wright  demanded  usury  when  he  filed 
his  answer  in  this  case.  Deducting  the  pay- 
ments during  the  first  year,  and  then  allow- 
ing him  interest  on  the  balance  from  August 
31,  1910,  to  January  17,  1911,  when  the  last 
payment  was  made,  and  then  taking  off  that 
payment,  and  there  is  left  $1,040.21,  and 
yet  in  his  answer  he  demands  judgment  'that 
he  recover  the  sum  of  $1,478.44  and  interest 
from  July  1,  1911,"  and  that  the  $664.25, 
the  amount  in  Mr.  Reade's  hands,  be  applied 
pro  tanto  to  its  payment  In  the  case  of 
Manning  v.  Elliott,  92  N.  C.  48,  Justice  Mer- 
rimon,  referring  to  the  maxim  that  he  who 
asks  equity  must  do  equity  by  paying  the 
principal  and  legal  interest,  says  it  does  not 
apply  to  a  case  like  this  one.  "This  rule, 
however,  does  not  apply  to  the  case  of  a 
lender  of  money,  who  comes  Into  court  ask- 
ing the  enforcement  of  his  usurious  claim; 
he  would  encounter  another  maxim,  which 
requires  him  who  would  sue  in  a  court  of 
equity  to  come  with  clean  hands." 

What  are  the  facts  of  this  case?  It  must 
be  remembered  that  the  court  withdrew  the 
case  from  the  jury  and  decided,  upon  the 
testimony,  that  plaintiff  was  not  entitled  to 
recover  anything,  and  then  entered  judgment 
of  nonsuit  This  entitles  plaintiff  to  have 
us  take  the  most  favorable  view  of  the  evi- 
dence in  his  behalf.  When  this  is  done,  it 
appears  plainly  that  the  transaction,  which 
culminated  in  the  execution  of  the  note  and 
mortgage,  while  conducted  in  the  name  of  J. 
Henry  Smith  as  payee,  was  in  fact  intended 
for  the  benefit  of  the  defendant  R.  H.  Wright, 
and  he  was  the  real  payee.  There  is  plen- 
ary evidence,  and  at  least  some  evidence  to 
show,  that  the  name  of  Smith  was  merely 
used  that  defendant  might  escape  the  penal- 
ties of  the  usury.  The  form  of  the  transac- 
tion was  merely  colorable  and  intended  to 
disguise  the  real  nature  of  the  transaction. 
Plaintiff  testified  that  R.  H.  Wright  was 
present  all  the  time,  and  his  attorneys  drew 
the  papers,  and  they  were  submitted  to 
Wright  for  his  approval  before  they  were 
signed,  and  he  actually  approved  them  with 
certain  interlined  amendments.  Wright  went 
with  Owens  to  see  the  house  and  lot  of  Mrs. 
Owens,  which  was  to  be  mortgaged  to  se- 
cure the  note,  and  he  told  Owens  that  if  he 
would  pay  the  interest  in  advance,  $240,  and 
convey  to  him  the  small  triangular  lot  In 
Durham,  valued  by  Wright  at  $50,  and  also 
pay  him  $100  in  money  as  a  bonus^  or  as 
usury,  to  call  it  by  its  right  name,  he  would 
buy  the  note  from  Owens.  This  was  before 
the  note  was  executed.  The  money  was  paid 
and  the  lot  conveyed  at  the  request  of 
Wright     J.  Q.  Owens  paid  the  $340  to  J. 
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Henry  Smith,  not  for  himself,  but  for 
Wright,  according  to  Wright's  instmctloD, 
and  Wright  was  present  when  the  payment 
was  made,  which  was  shortly  after  the  exe- 
cution of  the  note,  but  Wright  had  said  it 
would  be  all  right  to  wait  a  day  or  twa  The 
note  was  transferred  to  Wright  on  August 
Slst,  the  day  it  was  given.  There  was  evi- 
dence to  show  that  R.  H.  Wright  was  the 
master  spirit  in  the  transaction.  He  domin- 
ated the  situation  and  was  making  an  advan- 
tageous contract  for  himself,  and  not  for 
Owens  or  Owens  &  Co.  The  note  was  really 
made  to  him.  Although  in  the  name  of  Ow- 
ens, it  was  for  his  use  and  benefit  He  is 
therefore  to  be  regarded,  tn  law,  as  the  real 
payee.  He  sought,  in  the  beginning,  to  en* 
force  payment  for  the  full  amount  I  think, 
as  matter  of  law,  he  must  be  charged  with 
all  the  usury.  Bynum  ▼.  Rogers,  49  N.  C 
399;  Fell's  Revisal,  §  1951,  and  cases  in 
note.  But  the  evidence  certainly  entitled 
the  plaintiff  to  have  the  jury  pass  upon  the 
transaction  in  order  that  they  might  say 
whether  or  not  it  was  usurious  as  to  Wright 
39  eye.  1062,  1063,  1054;  Yarborough  y. 
Hughes,  139  N.  a  199,  61  S.  B.  904;  Miller 
V.  Insurance  €k>.,  118  N.  G.  612,  24  S.  Bl  484, 
64  Am.  St  Rep.  741.  In  law,  he  must  be 
considered  as  the  original  payee,  because  he 
virtually  assumed  that  relation  to  the  note 
by  his  dealings  in  respect  to  it 

The  form  of  the  transaction  is  not  re- 
garded so  much  as  the  substance,  and,  when 
we  view  it  as  it  really  was  and  as  it  was 
intended  to  be,  it  reeks  with  usury*  The 
law  will  penetrate  beyond  the  covering  of 
form  and  look  at  the  substance  and  the  mat> 
ter  as  it  really,  and  in  essence,  is,  however 
it  may. seem  to  be.  The  outward  semblance 
is  of  no  moment;  it  is  the  true  character 
of  the  thing  that  determines  the  rights  of 
the  partiea  Gay  v.  Parpart  106  U.  S.  699, 
1  Sup.  Ot  466^  27  L.  Ed.  256.  Look  at  it 
but  for  a  moment  R.  H.  Wright  plans  the 
entire  scheme.  He.  receives  interest  ($240) 
in  advance,  when  no  interest  was  payable 
until  after  the  first  year.  In  addition  to 
this,  he  gets  $100  as  a  bonus  and  a  lot  worth, 
by  agreement,  $50.  In  other  words,  they 
started  out  by  extorting  frgmthla  plaintiff, 
who  was  in  necessitous  and  straightened  cir- 
cumstances, as  unlawful  interest,  $390,  and 
this  was  done  12  months  before  any  inter- 
est began  to  accrue  upon  the  note.  How 
will  we  ever  enforce  the  beneficent  provi- 
sions of  this  statute,  if  such  transactloiis  can 
be  conducted  with  impunity?  Every  money 
lender,  especially  every  usurer,  always  se- 
cures himself  by  a  mortgage  or  by  collat- 
erals, and  the  poor  debtor  must  always  re- 
sort to  the  court  to  stay  his  mailed  hands 
until  the  matter  can  be  investigated ;  but  for 
this  he  must  pay  the  penalty  of  forfeiting  his 
rights  under  the  statute  (Revisal,  §  1951), 
and,  strange  to  say,  the  very  law  that  gives 
the  right  is  made  to  take  it  away,  simply 
because  the  debtor  seeks  to  vindicate  it  in 


the  ooorts,  the  only  place  where  he  can  ev- 
er e^;>ect  to  get  relief.  Is  not  this  a  com- 
plete reversal  of  the  maztm  that,  where  there 
is  a  right,  there  is  always  a  remedy  for  its 
enforcement  (ubi  jus  ibi  idem  remedium). 
Mr.  Broom,  in  his  excellent  and  standard 
work  on  Legal  Maxims  (6  Am.  Ed.  marg.  p. 
192)  in  explaining  this  maxim,  says  that 
*'jus"  signifies  ''the  legal  authority  to  do  or 
demand  something,"  while  "remedium"  is  de> 
fined  to  be  tlie  right  of  action,  or  the  means 
given  by  the  law  for  the  recovery  or  protec- 
tion of  the  right,  and  tliat,  whenever  the 
law  gives  a  right,  it,  at  the  same  time,  gives 
a  complete  remedy  for  the  same  Gex  sem- 
per dabit  remedium).  *'If  a  man,*'  says  he, 
''has  a  right,  he  must,  it  has  been  observed 
in  a  celebrated  case,  have  a  means  to  vindi- 
cate and  maintain  it,  and  a  remedy  if  he  is 
injured  in  the  exercise  and  enjoyment  of  it; 
and,  indeed,  it  is  a  vain  thing  to  imagine  a 
right  without  a  remedy,  for  want  of  right 
and  want  of  remedy  are  reciprocaL"  I  do 
not  think  the  courts  can  annex  a  penalty,  or 
a  forfeiture  of  a  statutory  right  to  the  bring- 
ing of  a  suit,  by  a  party  aggrieved,  for  the 
vindication  or  protection  of  that  right 
Plaintiff  is  aiH^oallng  to  the  court,  not  for  its 
favor,  nor  is  he  invoking  the  exercise  of 
its  discretion,  but  is  asserting,  in  the  legal 
and  rightful,  and  in  the  only  way,  to  enforce 
his  statutory  right  There  is  no  court  of 
chancery  now,  as  there  was  in  England* 
where  this  peculiar  doctrine,  set  up  against 
this  plaintifTs  claim  and  to  bar  his  plain 
legal  right,  originated.  There  is  but  one 
kind  of  court  with  us  where  all  kinds  of 
rights  are  administered.  Nor  is  the  writ  of 
Injunction  now  an  equitable  remedy.  It  is  a 
legal  remedy  given  by  the  statute  (Revisal, 
§  806)  as  much  so  as  is  arrest  and  baU,  claim 
and  delivery  and  attachment  They  are  only 
provisional  or  ancillary  remedies.  <^de,  tit 
9,  vol.  1,  p.  110,  and  legal  remedies.  Plain- 
tiff  was,  under  this  statute,  entitled  to  the 
injunction  unconditionally,  as  a  matter  of 
right,  and  not  as  a  favor  from  the  court 
The  ancient  chancery  court,  perhaps,  had  the 
right  to  annex  a  condition  to  the  exercise  of 
its  Jurisdiction,  but  not  the  modem  court  of 
law,  governed,  as  it  is,  by  the  mandate  of 
Che  statute. 

It  seems  to  have  been  overlooked  that  this 
suit  is  also  for  the  recovery  of  the  penalty, 
and  the  equity  rule,  as  it  is  called,  does  not 
apply.  Cheek  v.  B.  &  L.  Ass'n,  127  N.  a 
121,  37  S.  E.  150.  Nor  does  it  apply  where 
the  usurer  actually  seeks  a  foreclosure  or, 
as  in  this  case,  to  recover  his  debt  out  of 
the  proceeds  of  a  sale  made  under  a  prior 
mortgage,  which  is  practically  the  same 
thing.  Bennett  v.  Best,  142  N.  C.  168,  55 
S.  E.  84;  Moore  v.  Woodward,  83  N.  a  531 ; 
Arrington  v.  (Soodrich,  95  N.  C.  402;  Gore 
V.  Le^vis,  109  N.  C.  539,  13  S.  E.  909.  The 
plaintiffs  in  this  case  are  not  asking  for  any 
equity,  and  therefore  cannot  be  required  to 
do  equity,  and,  besides,  there  is  no  equity  to 
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do,  unless  it  can,  wltb  reason  and  Justice, 
be  said  tbat,  in  order  to  avail  himself  of  liis 
legal  and  provisional  remedy  given  by  the 
statute  (Revisal  806),  to  prevent  his  cred- 
itor, by  a  sale  under  the  power  contained  in 
the  mortgage,  from  collecting  usurious  and 
extortionate  interest  on  his  debt,  he  must 
surrender  valuable  legal  rights  which  are 
given  by  the  law  in  the  execution  of  a  sound 
public  policy.  Atkins  v.  Grumpier,  118  N. 
0.  532,  24  S.  E.  367 ;  Smith  v.  B.  &  L.  Ass'n, 
119  N.  C.  249,  26  S.  E.  41;  Cheek  v.  B.  & 
L.  Ass'n,  126  N.  C.  242,  35  S.  E.  463 ;  Ward 
v.  Sugg,  113  N.  C.  489,  18  S.  B.  717,  24  L.  E, 
A.  280;  Moore  v.  Beaman,  112  N.  C.  558, 
17  S.  E.  676.  Is  this  an  equity?  The  stat- 
ute says  peremptorily  that  there  must  be 
no  interest.  We  say  there  must  be  the  legal 
rate,  when  there  is  no  rate  at  all  on  a  usuri- 
ous contract,  and  it  is  a  misnomer  to  call 
what  is  now  allowed  as  interest,  the  legal 
rate.  Besides,  in  his  answer,  defendant 
seeks  to  recover  nearly  $1,500,  which  is 
more,  in  any  view,  than  he  is  lawfully  enti- 
tled to  receive,  and  it  can  make  no  differ- 
ence, in  law,  whether  he  seeks  to  recover 
it  as  plaintiif  or  as  defendant  The  decision 
of  the  court  concedes  to  the  debtor,  in  the- 
ory, everything  the  statute  gives  him,  until 
he  attempts  to  assert  his  statutory  right  in 
practice,  and  against  him  who  violated  it, 
when  he  loses  it  at  once.  Does  this  not  make 
a  dead  letter  of  the  statute?  It  is  putting 
a  premium  on  usury,  and  so  entrenches  the 
usurer  by  compelling  the  oppressed  debtor 
to  do  what  is  called  equity,  that  the  former 
risks  nothing  in  exacting  unlawful  interest, 
but  is  protected  in  his  effort  to  consummate 
the  wrong.  If  this  be  the  correct  rule,  the 
Legislature  will,  perhaps,  by  amendment, 
make  its  intention  so  dear  that  this  anom* 
aly  in  the  law  will  not  again  be  presented. 
The  fact  that  the  defendant  remitted  the  ex* 
cess  over  the  amount  in  the  trustee's  hands 
plays  no  part  in  this  case.  It  was  too  late 
to  repent  or  change  his  mind.  The  locus 
podnitentiffi  was  gone.  The  wrong  had  al- 
ready been  committed.  His  honor  proceeded 
upon  the  wrong  theory,  for,  if  the  calcula- 
tion had  been  proi>erly  made,  the  plaintiff 
was  entitled  to  a  large  part,  if  not  all,  of 
the  fund  in  Mr.  Readers  hands. 

If  the  former  decisions  apply  to  this  case, 
;hey  should  be  overruled,  so  that  a  borrow- 
er may  not  be  told  that  as  soon  as  he  at- 
tempts to  enforce  his  rights  he  will  lose 
them.  I  think  the  new  trial  should  extend 
to  the  usurious  transaction,  and  the  law 
correctly  administered  in  regard  to  that 
branch  of  the  case. 

CLARK,  C.  J.  (concurring  in  dissent  of 
WALKER,  J.).  Revisal,  §  1951,  provides 
that  "taking  or  charging  a  greater  rate  of  in- 
terest than  6  per  cent  per  annum,  either  be- 
fore or  after  the  Interest  may  accrue  when 
knowingly  done,  shall  be  a  forfeiture  of  the 


entire  interest  which  the  note  or  other  evi- 
dence of  debt  carries  with  it,  or  which  has 
been  agreed  to  be  paid  thereon.  And  in  case 
a  greater  rate  of  interest  has  been  paid, 
the  person  or  his  legal  representatives  or 
corporation  by  whom  it  tias  been  paid,  may 
recover  back  twice  the  amount  of  interest 
paid."  This  statute  makes  no  suggestion 
that  the  debtor  shall  not  have  this  remedy 
when  the  creditor  shall  secure  his  debt  by 
a  mortgage  and  the  debtor  shall  be  forced 
to  take  action  to  prevent  sale  under  the 
mortgage  and  tenders  the  amount  legally  due 
according  to  the  statute.  Indeed,  this  court 
wrote  such  exception  into  the  statute  in 
Churchill  V.  Tumage,  122  N.  O.  426,  30  S.  E. 
122;  but  that  case  has  been  cited  only  once 
since  (and  then  it  was  distinguished)  in 
Che^  ▼.  Ass'n,  127  N.  C.  122,  37  S.  E  160. 
On  the  other  hand,  in  Revisal,  3712a,  which 
has  been  enacted  since  Churchill  v.  Tumage, 
being  chapter  110,  Laws  1907,  it  is  provided 
that  when  a  mortgage  is  given  on  household 
furniture  the  penalty  Is  incurred.  It  was 
not  intended,  however,  to  restrict  the  remedy 
to  mortgages  in  such  cases,  but  merely  to 
emphasize  the  remedy,  for  Revisal,  1951, 
contains  no  exception  of  any  kind. 

I  concur  with  Mr.  Justice  WALKER  that 
the  statute  should  be  followed  and  not  the 
exception  ingrafted  upon  it  by  judicial  leg* 
islation,  in  Churchill  v.  Tumage,  supra. 

ALLEN,  J.  (dissenting.)  I  concur  In  the 
conclusion  of  the  court  as  to  usury,  but  do 
not  think  what  occurred  on  Saturday  be- 
tween the  plaintiff  and  defendant  made  a 
new  contract  Under  the  first  agreement, 
which  the  court  holds  to  be  invalid,  the 
plaintiff  was  to  pay  the  defendant  $1,470  for 
the  goods  and  $800  on  a  note.  He  failed  to 
get  the  money  and  told  the  defendant  be 
could  not  do  so.  The  defendant  then  said: 
•*I  will  tell  you  what  I  will  do.  If  you 
will  raise  $1,880  on  this  thing,  I  will  try  to 
hold  the  offer  open  until  12  o'clock ;  but  you 
must  hurry  up."  This  cannot  I  think,  be  a 
new  contract,  and  it  amounts  to  no  more 
than  changing  the  amount  to  be  paid  in 
cash  under  the  original  contract 


(161  N.  C.  164) 

MENEFEB  v.   RIVERSIDE  &  DAN  RIVER 

COTTON  MILLS. 

(Supreme  Court  of  North  Carolina.     Dec.  20, 

1912.) 

1.   CORPOBATIONS   (§  668*)— SSB VICE— FOBEION 

Corporation. 

Under  Revisal  1906,  %  440,  providing  that 
in  an  action  agninst  a  corporation  service  may 
be  made  upon  the  prcBident,  secretary,  cashier, 
treasurer,  director,  managing  or  local  agent 
thereof,  but  that  such  service  can  be  made  as 
to  a  forei^  corporation  only  when  it  has  prop- 
erty within  the  state,  or  the  cause  of  action 
arose  therein,  or  when  the  plaintiif  resides  in 
the  state,  or  when  such  service  can  be  made 
within  the  state  personally  upon  the  president, 
treasurer,  or  secretary  thereof,  the  first  clause 
enumerates  the  persons  on  whom  service  can 


•For  other  cases  see  sune  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Iadex«;a 
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be  made»  and  applies  both  to  domestic  and 
foreign  corporations,  and  so  service  can  be 
made  upon  such  officers  as  against  foreign  cor- 
porations, when  such  corporations  have  prop- 
erty within  the  state  or  the  cause  of  action 
arose  therein,  or  the  plaintiff  resides  therein, 
and  when  it  can  be  made  personally  on  the 
president,  treasurer,  or  secretary  thereof,  and 
hence,  where  the  plaintiff  resides  within  the 
state,  service  on  a  resident  director  of  a  for- 
eign corporation  which  has  no  property  within 
the  state  and  does  not  do  business  therein  con- 
fers jurisdiction  on  the  state  court 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  §§  260^-2627;  Dec.  Dig.  | 
66a*] 

2.  Trial  (|  127*)— Reading  of  Complaint* 

In  a  personal  injury  action  against  a  mas- 
ter, where  the  complaint  charged  that  a  cas- 
ualty company  was  also  liable  to  plaintiff,  and 
it  did  not  appear  upon  the  face  of  the  com- 
plaint that  such  company  was  not  a  necessary 
party,  and  that  fact  could  not  be  determined 
until  plaintiff*s  evidence  was  in,  it  was  not  er- 
ror for  the  court  to  permit  the  reading  of 
plaintiff's  complaint  charging  such  company, 
even  though  the  action  as  to  such  company  was 
subsequently  dismissed  on  defendant's  motion. 
[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  §  276;    Dec  Dig.  |  127.*] 

3.  Appeal  and  EjBbob  (§  1060*)— Habmless 
Ebbob. 

In  a  personal  injury  action  against  a  mas- 
ter, where  the  complaint  chargedf  that  a  cas- 
ualty company  was  also  liable  to  plaintiff,  the 
master  cannot  complain  that  the  petition  con- 
tainitig  that  charge  was  read  before  the  jury, 
for,  it  the  jurors  paid  anv  attention  to  the 
complaint,  they  must  have  known  that  it  was 
not  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4135;    Dec.  Dig.  f  1060.*] 

Walker  and  Brown,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Alamance 
County;   Daniels,  Judge. 

Action  by  Williamson  Menefee  against  the 
Riverside  &  Dan  River  Cotton  Mills.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Moreliead  &  Morehead,  Sapp  &  Williams, 
and  F.  P.  Hobgood,  Jr.,  all  of  Greensboro, 
for  appellant  A.  L.  Brooks  and  C.  A.  Hall* 
both  of  Greensboro,  for  appellee. 

CLARK,  C.  J.  [1]  This  is  an  action  for 
damages  for  personal  Injuries.  The  defend- 
ant entered  a  special  appearance  and  moved 
to  strike  out  the  return  of  the  service  of  the 
summons  for  the  reason  that  "the  defendant 
is  a  foreign  corporation  not  doing  business 
in  North  Carolina,  and  has  not  been  domes- 
ticated, and  has  no  agent  upon  whom  serv- 
ice can  be  made,  and  the  service  is  invalid 
and  does  not  amount  to  due  process  of  law." 
The  motion  was  overruled,  and  the  defend- 
ant excepted.  The  defendant  then  answer- 
ed, and  the  cause  was  tried  upon  Its  merits. 
From  the  verdict  and  judgment,  the  defend- 
ant appealed. 

The  court  found  as  a  fiict  that  the  defend- 
ant Is  a  Virginia  corporation  and  did  not 
have  at  the  commencement  of  this  action, 
and  has  not  now,  any  office  or  place  of  busi- 
ness in  this  state,  and  has  never  engaged 


in  business  here;  that  it  has  never  had  a 
process  agent  in  this  state  nor  been  domes- 
ticated here;  that  T.  B.  Fitzgerald,  upon 
whom  the  summons  was  served,  is  a  director 
of  the  defendant  company  and  is  a  resident 
of  this  state,  but  he  was  not  at  the  time  of 
the  service,  nor  at  any  time  prior  thereto, 
transacting  the  business  of  the  company  and 
held  no  office  therein  other  than  that  of  di- 
rector ;  and  that  the  defendant  has  no  prop- 
erty In  this  state.  Revlsal  1905,  §  440(1), 
provides,  as  to  service  of  summons:  "If  the 
action  be  against  a  corporation,  to  the  pres- 
ident or  other  head  of  the  corporation,  sec- 
retary, cashier,  treasurer,  director,  managing 
or  local  agent  thereof;  ♦  ♦  ♦  but  such 
service  can  be  made  in  respect  to  a  foreign 
corporation  only  when  it  has  property  with- 
in this  state,  or  the  cause  of  action  arose 
therein,  or  when  the  plaintiff  resides  in  the 
state,  or  when  such  service  can  be  made 
within  the  state,  personally  upon  the  pres- 
ident, treasurer,  or  secretary  thereof."  The 
construction  of  this  statute,  which  has  been 
uniformly  followed  in  Cunningham  v.  Ex- 
press Co.,  67  N.  C.  426,  and  all  cases  since, 
is  thus  clearly  stated  by  Hoke,  J.,  in  White- 
hurst  V.  Kerr,  153  N.  C.  76,  68  S.  E.  913: 
'^Construing  a  statute  of  similar  Import,  it 
has  been  held  that  the  first  clause  enumer- 
ates the  persons  on  whom  service  of  process 
can  be  made,  to  wit,  on  the  president  or  oth- 
er head  of  the  corporation,  secretary,  treas- 
urer, director,  managing  or  local  agent 
thereof,  and  in  that  respect  applies  to  all 
corporations,  both  domestic  and  foreign. 
Then  follows  the  proviso  as  to  who  shall  be 
considered  local  agents  for  the  purpose  of 
the  section,  and  the  last  clause  establishes 
certain  conditions,  restrictive  In  their  na- 
ture, which  are  required  and  necessary  to  a 
proper  and  valid  service  on  foreign  corpora- 
tions. That  is,  service  on  the  persons  des- 
ignated in  the  first  clause  shall  only  be  good 
as  to  foreign  corporations:  (1)  When  they 
have  property  in  the  state ;  or  (2)  when  the 
cause  of  action  arose  therein;  or  (3)  when 
the  plaintiff  resides  in  the  state.  And  then 
a  fourth  method  is  established  (4)  when 
service  can  be  made  witliin  this  state  per- 
sonally on  the  president,  treasurer,  or  sec- 
retary thereof." 

This  construction  has  been  held,  also.  In 
McDonald  v.  MacArthur,  154  N.  C.  122,  69 
S.  B.  832;  Higgs  v.  Sperry,  139  N.  C.  299, 
61  S.  El  1020 ;  Greenleaf  v.  Bank,  133  N.  C. 
292,  45  S.  E.  638,  63  L.  R.  A.  499,  98  Am. 
St  Rep.  709;  Jester  v.  Steam  Packet  Co., 
131  N.  C.  54,  42  S.  B.  447 ;  Cllnard  v.  White^ 
129  N.  C.  250,  39  S.  E.  960;  Jones  v.  In- 
surance Co.,  88  N.  C.  499.  The  plaintiff  was 
at  the  time  of  his  injury  and  before  and 
since  a  citizen  and  resident  of  North  Caro- 
lina, and,  relying  upon  the  above  decisions, 
brought  his  action  in  this  state.  Should  he 
now  begin  an  action  in  Virginia,  he  would 
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probably  be  barred  by  tbe  statute  of  limita- 
tions. 

The  court,  in  Cunningham  y.  Express  Co., 
67  N.  C.  426,  thus  construed  this  last  clause 
of  the  section:  "The  several  cases  respecting 
the  foreign  cori)orations;  it  will  be  observed, 
are  put  disjunctively,  and  we  think  that  the 
meaning  is  that  in  either  of  the  three  cases 
service  may  be  made  by  delivery  of  a  copy 
of  the  summons  to  one  of  the  officers  named 
in  the  first  clause  of  the  section,  among 
which  is  the  managing  agenf  At  that  time 
the  word  "director"  was  not  In  the  section, 
but  it  has  been  added  since.  It  is  only  when 
neither  of  these  three  conditions  exist  that 
the  service  is  required  to  be  made  "upon  the 
president,  secretary  or  treasurer  thereof." 

The  defendant  relies  upon  two  cases  in  the 
United  States  Supreme  Court  Goldey  v. 
Morning  News,  156  U.  S.  518,  15  Snp.  Ct 
559,  39  L.  Ed.  517,  and  Conley  y.  Mathieson 
Alkali  Works,  190  U.  S.  406,  23  Sup.  Ct 
728,  47  L.  Ed-  1113.  In  the  first  case  it 
was  held  that,  in  an  action  against  a  cor- 
poration neither  incorporated  nor  doing  busi- 
ness within  a  state,  and  which  has  no  agent 
or  property  therein,  service  of  summons  up- 
on its  president,  temporarily  toithin  the  ju- 
risdiction^ cannot  be  recognized  as  valid  by 
the  courts  of  any  other  government  This 
does  not  afllect  the  present  case,  as  the  di- 
rector upon  whom  service  was  made  was 
resident  here.  The  other  case  relied  on 
holds:  "Service  In  New  Tork  of  summons 
upon  a  director  of  a  foreign  corporation  who 
resides  in  New  York  is  not  sufficient  to 
bring  the  corporation  into  court,  where,  at 
the  time  of  service,  the  corporation  was  not 
doing  business  in  the  state  of  New  York." 
This  case  gives  no  reason  beyond  saying: 
**The  principle  announced  in  Goldey  y. 
Morning  News  covers  the  case  at  bar." 
This  it  did  not  do.  This  last  case,  however, 
cites  with  approval  the  following  from  Gold- 
ey y.  Morning  News:  "Whatever  effect  a 
constructive  service  may  be  allowed  In  the 
courts  of  the  same  government,  it  cannot  be 
recognized  as  valid  by  the  courts  of  any 
other  government"  Under  our  decisions 
above  quoted,  and  upon  which  the  plaintiff 
relied  in  bringing  his  action,  the  service  is 
sufficient  for  a  valid  judgment  at  least  with- 
in our  jurisdiction.  What  opportunity  or 
method  the  plaintiff  may  have  to  enforce  his 
judgment  is  not  before  us  now  for  consider- 
ation. 

[2, 3]  The  other  assignment  of  error  is: 
That,  while  the  Maryland  Casualty  Company 
was  a  party  (the  court  having  found  that  it 
was  a  necessary  party  defendant),  the  court 
allowed  the  reading  of  the  plalntifTs  amend- 
ed complaint  charging  that  company  with 
liability  to  him,  and  subsequently  on  motion 
of  the  defendant  dismissed  the  action  as  to 
said  casualty  company  under  the  ruling  In 
Clark  y.  Bonsai,  157  N.  C.  270,  72  S.  E. 
054.    In  that  case,  the  plaintiff  had  attached 


the  contract  of  insurance  to  his  complaint. 
This  ease  is  on  all  fours  with  Wood  v.  Kin- 
cald,  144  N.  C.  393,  57  S.  E.  4,  in  which  the 
contract  was  not  set  out  as  an  exhibit  to  the 
complaint  and  it  could  not  be  ascertained 
by  the  court  till  the  plalntifTs  evidence  was 
in  that  it  had  no  cause  of  action  against  the 
Maryland  Casualty  Company.  Then  the  ac- 
tion was  dismissed  as  to  the  said  casualty 
company  upon  motion  of  the  defendant  •  It 
did  not  appear  upon  the  face  of  the  com- 
plaint that  the  casualty  company  was  not  a 
necessary  party,  and  this  could  not  be  as- 
certained until  the  evidence  of  the  plaintiff 
was  in.  Besides,  it  does  not  appear  how 
reading  to  the  court  allegations  in  the  com- 
plaint against  another  party,  as  to  whom  the 
nonsuit  was  afterwards  taken,  can  have 
prejudiced  this  defendant.  Even  if  read  in 
the  hearing  of  the  jury,  the  complaint  was 
read  to  the  court  only,  and  if  the  jury  paid 
any  attention  to  it  at  all,  they  knew  that  it 
was  not  evidence^  but  merely  the  allegations 
of  the  plaintiff. 
No  error. 

WALKER,  J.  (dissenting).  This  is  an  ac- 
tion for  damages  for  personal  injuries.  The 
defendant  entered  a  special  appearance  and 
moved  to  strike  out  the  return  of  the  service 
of  the  summons  and  dismiss  the  action,  for 
the  reason  that  "the  defendant  is  a  foreign 
corporation,  not  doing  business  in  North  Car- 
olina and  not  domesticated,  and  has  no  agent 
upon  whom  service  can  be  made,  and  the 
service  is  invalid  and  does  not  amount  to 
due  process  of  law."  The  motion  was  over- 
ruled, and  the  defendant  excepted.  The  de- 
fendant then  answered,  and  the  cause  was 
tried  upon  Its  merits.  From  the  verdict  and 
judgment  the  defendant  appealed. 

The  court  found  as  a  fact  that  "the  de- 
fendant is  a  Virginia  corporation  and  did 
not  have  at  the  commencement  of  this  ac- 
tion, and  has  not  now,  any  office  or  place  of 
business  in  this  state,  and  has  never  engaged 
in  business  here;  that  it  has  never  had  a 
process  agent  in  this  state,  nor  been  domes- 
ticated here;  that  T.  B.  Fitzgerald,  upon 
whom  the  summons  was  served,  is  a  director 
of  the  defendant  company  and  is  a  resident 
of  this  state,  but  he  was  not  at  the  time  of 
the  service,  nor  at  any  time  prior  thereto, 
transacting  the  business  of  the  company  and 
held  no  office  therein  other  than  that  of  di- 
rector; and  that  the  defendant  has  no  prop- 
erty in  this  state." 

For  the  validity  of  such  service,  the  plain- 
tiff relies  upon  Cunningham  v.  Express  Co., 
67  N.  C.  426,  and  several  cases  decided  since, 
which,  he  says,  sustain  that  contention.  But 
in  Conley  v.  Mathieson  Alkali  Works,  100 
U.  S.  406,  23  Sup.  Ct  728,  47  L.  Ed.  1113, 
it  was  held  that:  "Service  in  New  York  of 
a  summons  upon  a  director  of  a  foreign  cor- 
poration who  resides  in  New  York  is  not  suf- 
ficient to  bring  the  corporation  into  court. 
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where,  at  tbe  time  of  service,  the  corporation 
was  not  doing  business  in  tiie  state  of  New 
York." 

We  may  add  to  the  case  Just  cited,  which 
seems  to  be  a  conclusive  authority,  the  fol- 
lowing, which  are  just  as  much  in  point: 
O.  W.  Mut  Life  Ass'n  v.  McDonough,  204  U. 
S.  8,  27  Sup.  a.  236,  51  L.  Ed.  345 ;  Kendall 
V.  Am.  Automatic  Loom  Co.,  198  U.  S.  477, 
25  Sup.  Ct  768, 49  L.  Ed.  1133;  Goldey  v.  Mor- 
ning News  Co.  (Gray,  J.)  156  U.  S.  518,  15 
Sup.  Ct  559,  39  U  Ed.  517;  Conley  v.  M. 
AlkaU  Works,  190  U.  S.  406,  23  Sup.  Ct  728, 
47  L.  Ed.  1113;  Barrow  S.  S.  Co.  v.  Kane, 
170  U.  S.  100,  18  Sup.  Ct  526,  42  U  Ed.  964 ; 
Con.  M.  Life  Ins.  Co.  v.  Sprattley  (Peckham, 
J.),  172  U.  S.  602,  19  Sup.  Ct  308,  43  L.  Ed. 
569;  St  Clair  v.  Cox,  106  U.  S.  350,  1  Sup. 
Ct  354,  27  L.  Ed.  222;  Fitzgerald  &  M.  Con- 
struction Co.  V.  Fitzgerald,  137  U.  S.  98,  11 
Sup.  Ct  36,  34  L.  Ed.  608;  Steamship  Co. 
V.  Kane,  170  U.  S.  100,  18  Sup.  Ct  526.  42 
Lb  Ed.  964;  Eldred  ▼.  Am.  Pal.  Car  Co.  (CL 
C.)  103  Fed.  209. 

In  deference  to  these  decisions  of  the  high- 
est court  we  should  hold  and  adjudge  that 
the  action  be  dismissed,  as  the  cases  are,  at 
least  substantially,  alike  in  their  facta 

Except  in  this  state,  in  the  cases  where  It 
has  been  held  that  the  service  upon  an  of- 
ficer of  a  nonresident  corporation  in  a  state 
other  than  that  of  its  residence  is  sufficient 
it  appeared  that  he  was  transacting  business 
of  the  corporation,  or  there  was  some  other 
fact  or  circumstance  which  implied  author- 
ity to  receive  servlca  It  would  seem  to  be 
at  least  fair  and  Just  that  the  officer  upon 
whom  service  is  made  should  be  under  some 
legal  duty  to  make  known  the  fact  of  service 
to  the  corporation,  and  not  merely  under 
a  moral  obligation  to  do  so,  or  by  charging 
him  with  the  transaction  of  business  ta  the 
state  of  service,  the  corporation  should  there- 
by have  made  him,  at  least  impliedly.  Its  rep- 
resentative in  that  state,  under  its  laws, 
whose  protection  it  has  enjoyed,  and  thereby 
subjected  Itself  to  binding  service  upon  him. 

BROWN,  J.,  concurs  In  this  dissent 


039  Ga.  126) 

POSTAL  TELEGBAPH-CABLB  CO.  v.  MAt- 
OB,  ETC.,  OF  CITY  OF  CORDELE. 

(Supreme  Court  of  Georgia.     Dec  11,  1912.) 

(SyUahui  by  the  Court.) 

Commerce  (§  28*)— Subjects  of  Regulation 

— Teleobaph  Company. 

Where  a  city  by  ordinance  laid  a  tax  of 
$100  on  every  telegraph  company  doing  busi- 
ness within  the  dty,  or,  in  lieu  thereof,  requir- 
ed such  companies  to  pay  $2  for  each  and  every 
pole  within  the  city  limits,  which  tax  affected 
the  entire  business  of  such  companies,  both  in- 
terstate and  domestic,  such  an  ordinance  is 
unconstitutional  and  void  as  against  a  company 
doing  an  interstate  business. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  {  22;   Dec.  Dig.  §  28.*] 


Certified  Questions  from  Court  of  Appeals. 

Action  by  the  Postal  Telegraph-Cable  Com- 
pany against  the  Mayor,  etc.,  of  City  of  Cor- 
dele.  Judgment  for  defendant,  and  plaintiff 
brings  error.  Heard  on  questions  certified  by 
the  Court  of  Appeals.     Questions  answered. 

The  Court  of  Appeals  certified  the  follow- 
ing questions: 

"An  ordinance  of  the  dty  of  Cordele  laid 
a  tax  of  $100  for  revenue  purposes  upon 
every  telegraph  company  doing  business  in 
the  city  of  Cordele,  or,  in  lieu  thereof,  re- 
quired each  of  such  companies  to  pay  $2  for 
each  and  every  pole  used  In  the  dty  limits. 
The  Postal  Telegraph-Cable  Company,  having 
failed  to  pay  the  tax,  was  adjudged  guilty 
and  sentenced  to  pay  the  penalty  prescribed 
In  another  ordinance  of  the  dty.  Defenses 
were  filed  to  the  effect  that  the  ordinance 
was  unreasonable,  and  was  also  void  as  being 
an  unlawful  Interference  with  interstate  com- 
merce. The  undisputed  facts  were  as  fol- 
lows: 

"  *The  Postal  Company  was  and  is  engaged 
prlndpally  in  the  transmission  of  telegraph 
messages  between  different  points  in  the  sev- 
eral states  of  the  United  States,  and  between 
those  points  and  foreign  countries,  and  is 
therefore  engaged  in  doing  an  interstate  com- 
merce business,  as  well  as  an  international 
commerce  business.  Some  years  ago  it  ac- 
cepted the  act  of  Congress  approved  July  24, 
1866  [Act  July  24,  1866,  c  230,  14  Stat  221 
(U.  S.  Comp.  St  1901,  p.  3579)].  and  the 
amendments  and  supplements  thereto,  and  is 
operating  under  the  terms  of  said  act  and  in 
accordance  with  its  provisions;  that  by  vir- 
tue thereof  its  poles  and  wires  have  been  at 
all  times,  and  are  now,  used  for  the  trans- 
mission of  telegraphic  messages  of  the  United 
States  government  and  various  departments 
thereof  at  prices  fixed  from  time  to  time  by 
the  Postmaster  General  of  the  United  States 
in  accordance  with  the  terms  of  said  act  of 
Congres&  The  highways  upon  which  its 
poles  and  wires  are  constructed  and  operated 
are  post  roads  and  post  routes  within  the 
meaning  of  said  act  of  Congress  defining  post 
roads  and  post  routes.  The  poles  and  wires 
and  telegraph  lines  belonging  to  said  Postal 
Company  and  located  within  the  corporate 
limits  of  the  city  of  Cordele  are  each  and  all 
parts  of  its  general  telegraph  system  running 
into  and  through  every  state  In  the  United 
States  and  connecting  with  submarine  cables 
operated  from  the  United  States  to  Europe 
and  other  foreign  countries,  and  messages 
transmitted  over  said  line  in  and  through 
said  city  of  Cordele  are  In  part  telegraphic 
messages  between  different  states  of  the 
United  States  and  between  the  United  States 
and  foreign  countries.  The  Postal  Company 
was  and  is  engaged  in  the  transmission  of 
telegraphic  messages  from  and  to  the  dty 
of  Cordele  and  other  points  in  the  state  ot 
Georgia,  and  to  the  extent  of  the  business  so 
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conducted  by  it  between  different  points  in 
the  state  of  Georgia  it  in  likewise  engaged 
in  an  intrastate  business.  Tliere  are  now 
engaged  in  the  business  of  transmitting  tele- 
graphic messages  to  and  from  the  city  of  Cor- 
dele  only  two  telegraphic  companies,  to  wit, 
the  said  Postal  Company  and  the  Western 
Union  Telegrai^  Company.  Prior  to  the  en- 
trance of  said  Postal  Company  into  the  state 
of  Georgia,  and  the  dty  of  Cordele,  about 
20  years  ago,  all  of  ttie  telegraphic  business 
of  every  character  whatsoever  was  done  and 
controlled  wholly  by  said  Western  Union  Tel- 
egraph Company,  or  its  predecessor,  which 
then,  until  said  Postal  Company  entered  the 
field,  maintained  and  enjoyed  a  monopoly  of 
the  telegraph  business  in  the  state  of  Georgia 
and  city  of  Cordele.  By  reason  of  certain 
advantageous  arrangements  between  the 
Western  Union  Telegraph  Company  and  the 
railway  companies  operating  their  lines  Into 
and  from  the  city  of  Cordele,  and  because 
said  Western  Union  Telegraph  Company  had 
a  monopoly  of  said  business,  it  alone  had  and 
has  the  right  and  privilege  to  use  the  rights 
of  way  of  said  railway  companies  for  the 
erection  of  its  poles  and  wires  used  in  con- 
nection with  the  Utinsmission  of  its  tele- 
graph messages,  with  a  few  exceptions  where 
such  rights  of  way  have  since  been  acquired 
by  the  Postal  Company  by  condemnation,  and 
likewise  the  Western  Union  Company  enjoy- 
ed, and  still  enjoys,  an  exclusive  privilege  to 
the  use  of  the  equipment  and  other  facilities 
furnished  by  said  railway  companies  in  and 
about  the  maintenance  and  operation  of  its 
telegraph  lines.  By  reason  of  the  superior 
advantage  so  enjoyed  by  said  Western  Union 
Company,  and  by  reason  of  the  long  term  of 
years  during  which  it  enjoyed  a  monopoly 
of  the  business  tof]  transmitting  telegraph 
messages  in  the  state  of  Georgia  and  dty  of 
Cordele,  the  said  Western  Union  Company 
has  in  existence  and  operation  a  much  larger 
number  of  telegraph  offices  in  the  state  of 
Georgia  and  in  the  United  States  than  the 
Postal  Company,  there  being  in  operation  by 
said  Western  Union  Company  in  the  state  of 
Georgia  about  545  offices  of  large  and  small 
importance,  and  by  the  Postal  Company  40 
offices  of  large  and  small  importance,  which 
proportion  continues  as  to  the  entire  United 
States  substantially  the  same  as  In  the  state 
of  Georgia.  For  this  reason,  the  business 
done  by  the  Western  Union  Company  In  the 
dty  of  Cordele,  both  Interstate  and  Intra- 
state, is  largely  in  excess  of  the  business 
done  by  the  Postal  Company.  The  total  gross 
receipts  of  the  office  of  the  Postal  Company 
at  Cordele  during  the  year  1911  amounted 
to  $1,303.44,  of  which  1825.32  was  on  account 
of  Interstate  business,  and  $478.12  on  account 
of  Intrastate  business.  The  total  expenses  of 
the  office  at  Cordele  during  the  year  1911 
amounted  to  $1.3.59.80,  of  which  $860.75  was 
properly  apportioned  and  chargeable  to  inter- 
state  traffic    and    $499.05   apportioned    and 


chargeable  to  intrastate  traffic.  The  total 
gross  receipts  of  the  Western  Union  Com- 
pany at  its  office  in  Cordele  from  February 
1, 1911,  to  February  1, 1912,  amounted  to  $4,- 
299.3a.  The  total  expense  of  its  said  office  at 
Cordele  for  said  term  amounted  in  the  ag- 
gregate to  $2,275.32.  Its  receipts  at  said  of- 
fice for  said  term  on  account  of  intrastate 
traffic  amounted  to  $2,071.46.  The  .expenses 
of  said  office  for  said  term  are  properly  ap- 
portionable  to  the  Int^^itate  business  and  in- 
trastate business,  according  to  their  respec- 
tive amounts.  The  figures  named  as  to  the 
receipts  and  disbursements  both  by  the  Pos- 
tal Company  and  by  the  Western  Union  Com- 
pany do  not  take  into  consideration  any  in- 
terest on  the  investment  in  said  dty  by  either 
company.  The  total  interstate  business  done 
by  the  Postal  Company  in  the  state  of  Geor- 
gia during  the  year  1911  amounted  in  gross 
receipts  to  $231,062.17.  The  total  expenses 
Incurred  by  it  in  the  operation  of  said  busi- 
ness during  said  year,  properly  apportioned 
to  said  interstate  business,  without  taking 
into  account  any  general  office  expenses  or 
Interest  on  the  investment,  anu>unted  to 
$258,255.34.  The  total  intrastate  business 
done  by  the  Postal  Company  in  the  state  of 
Georgia  during  the  year  1911  amounted  in 
gross  receipts  to  $49,028.38.  The  total  ex- 
penses incurred  by  it  in  the  operation  of  said 
intrastate  business  during  said  year  properly 
apportionable  thereto,  without  taking  into 
consideration  any  of  said  general  office  ex- 
penses or  Interest  on  the  investment,  amount' 
ed  to  $53,575.8a  The  taxable  value  of  all  of 
the  properties  of  the  Postal  Company  located 
in  said  state  of  Georgia,  Including  both  its 
physical  property  and  its  franchises,  as  fixed 
by  the  authorities  of  the  state  of  Georgia  for 
the  year  1911,  was  $231,717,  and  the  portion 
thereof  located  within  the  corporate  limits 
of  the  dty  of  Cordele,  as  fixed  by  said  tax- 
ing authorities,  amounted  to  $180.  The  busi- 
ness of  the  Western  Union  in  the  dty  of  Cor- 
dele and  in  the  state  of  Georgia  is  larger 
than  that  of  the  Postal,  because  of  the  for- 
mer's superior  advantages  herdnbefore  re- 
ferred to,  and  because  of  its  larger  number 
of  offices  in  the  state  of  Georgia,  and  not  be- 
cause of  its  superior  diligence,  management, 
or  business  methods,  which,  under  competi- 
tion, might  have  reduced  or  so  affected  the 
Postal  business  as  to  render  It  unprofitable. 
There  are  only  two  telegraph  companies  en- 
gaged in  business  in  Georgia.  They  are,  un- 
der the  laws  of  said  state,  subject  to  such 
rules  and  regulations  as  may  be  prescribed 
for  the  government  of  thdr  business  by  the 
Railroad  Commission  of  the  state  of  Georgia, 
within  the  limits  imposed  by  law  upon  said 
Commission,  and,  among  other  things,  the 
Railroad  Commission  in  connection  with 
their  supervision  and  control  of  the  intra- 
state business  of  telegraph  companies  has 
fixed  the  tariff  or  charges  for  the  lntra.state 
messages  at  25  cents  each,  and  has  prohibited 
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telegraph  companies  from  demanding  or  col- 
lecting any  charge  in  excess  of  such  fixed 
charge.  The  Commission  has  promulgated  a 
rule  or  regulation  prohibiting  telegraph  com- 
panies from  discontinuing  any  offices  opened 
by  it  in  the  state  of  Georgia,  without  first 
obtaining  the  permission  or  consent  of  the 
Commission.  Another  rule  prohibits  the  in- 
crease of  charges  as  to  intrastate  business 
except  with  the  consent  of  the  Commission. 
Another  rule  requires  telegraph  companies 
operating  their  offices  for  interstate  business 
in  the  city  of  Cordele  to  likewise  receive 
and  transmit  all  messages  offered  to  it  which 
are  intrastate  in  character.  The  levying  of 
such  taxes  against  the  Postal  Company  by 
said  city  of  Cordele  is  purely  for  the  purpose 
of  raising  revenues  for  said  city.  The  city 
is  put  to  no  expense  of  any  character  what- 
ever in  connection  with  the  business  done  by 
said  company  within  the  corporate  limits. 
It  is  under  no  expense  for  inspecting  the 
wires  of  said  Postal  Company.  The  Postal 
Company  has  no  poles  within  the  corporate 
limits  of  the  dty  of  Cordele.  Its  wires  are 
strung  upon  the  poles  of  other  companies 
which  pay  the  license  tax  thereon.  The  Pos- 
tal Company  paid  before  and  during  the 
year  1911,  and  stands  ready  at  all  times 
hereafter  to  pay,  the  valid  or  legal  ad  va- 
lorem taxes  which  have  been  or  may  be  ex- 
acted of  it  both  by  the  state  of  Georgia  and 
the  city  of  Cordele.  The  total  ad  valorem 
taxes  paid  by  it  in  the  state  of  Georgia  dur- 
ing the  year  1911  amounted  to  $3,539.98,  and 
in  the  distribution  thereof  in  accordance  with 
the  laws  of  the  state'  of  Georgia  the  amount 
received  therefrom  by  the  dty  of  Cordele 
was  $2.59.  In  addition  to  the  ad  valorem 
taxes  paid  by  said  company  during  said 
year,  it  paid  out,  by  way  of  occupation  taxes 
to  the  various  towns,  cities,  and  other  munic- 
ipalities in  said  state,  the  sum  of  $2,072.67. 
The  Postal  Company  is  not  engaged  in  trans- 
mitting telegrams  from  any  portion  of  the 
city  of  Cordele  to  another  portion  of  said 
city,  nor  is  it  engaged  in  receiving  telegrams 
sent  from  one  portion  of  said  dty  to  another 
portion  of  said  dty,  but  is  engaged  only  in 
transmitting  telegrams  from  the  city  of  Cor- 
dele to  points  outside  of  the  dty  of  Cordele 
and  receiving  telegrams  in  said  dty  from 
points  outside  thereof.  The  fee  to  the  streets 
and  roads  in  the  dty  of  Cordele  is  not  in  the 
dty,  but  in  abutting  property  owners.* 

"(1)  Is  the  case  controlled  by  the  prindple 
of  the  dedslon  of  the  Supreme  Court  in  At- 
lantic Postal  Telegraph-Cable  Co.  ▼.  Mayor, 
etc.,  of  Savannah,  133  Ga.  66  [65  S.  B.  184], 
and  is  the  ordinance  unreasonable  and  void 
under  the  principle  of  that  dedslon,  or  do  the 
facts  bring  the  case  within  the  principle  of 
the  decision  in  Atlantic  Postal  Telegraph- 
Cable  Co.  V.  Mayor,  etc.,  of  Savannah,  136 
Ga.  657  [71  S.  E.  1115]? 

''(2)  Is  the  ordinance  in  question  void  as 


being  an  unlawful  interference  with  inter- 
state commerce?** 

J.  T.  HiU,  of  Cordele,  and  Anderson,  Feld- 
er,  Rountree  &  Wilson,  of  Atlanta,  for  plain- 
tiff in  error.  B.  P.  Stroader,  of  Cordele,  for 
defendant  in  error. 

HILL,  J.  The  answer  to  the  last  question 
propounded  by  the  Court  of  Appeals  controls 
this  case,  namely:  "Is  the  ordinance  In  ques- 
tion void  as  being  an  unlawful  interference 
with  interstate- commerce?"  If  the  ordinance 
is  void,  the  question  of  whether  the  tax  Is 
void  because  it  is  unreasonable  cannot  af- 
fect the  result  here  reached.  It  would  be  un- 
profitable, therefore,  to  enter  into  a  discus- 
sion of  the  first  question  propounded. 

In  the  view  we  take  of  the  case,  the  ordi- 
nance in  question  is  absolutely  void  as  be- 
ing an  unlawful  interference  with  interstate 
commerce.  The  Constitution  of  the  United 
States  declares  that  Congress  shall  have  pow- 
er **to  regulate  commerce  with  foreign  na- 
tions, and  among  the  several  states,  and  with 
the  Indian  tribes."  Const  U.  S.  art  1,  |  8, 
par.  3  (Civil  Code  1910,  |  6G44).  The  ques- 
tion arises,  therefore,  whether  telegraphic 
messages  are  commerce  within  the  meaning 
of  the  Constitution  of.  the  United  States. 
This  question  has  been  answered  in  the  af- 
firmative by  the  Supreme  Court  of  the  Unit- 
ed States  in  the  case  of  I^eloup  v.  Port  of 
l^lobile,  127  U.  S.  640,  8  Sup.  Ct  1383,  32  L. 
Ed.  311,  in  the  following  -language:  "Where 
a  telegraph  company  is  doing  the  business 
of  transmitting  messages  between  different 
states,  and  has  accepted  and  to  acting  under 
the  telegraph  law  passed  by  Congress  July 
24,  1866,  no  state  within  which  it  sees  fit 
to  establish  an  office  can  impose  upon  it  a 
license  tax,  or  require  it  to  take  out  a  li- 
cense for  the  transaction  of  such  business.*' 
'^Telegraphic  communications  are  commerce, 
as  well  as  in  the  nature  of  postal  service; 
and,  if  carried  on  between  different  states, 
they  are  interstate  commerce,  and  within  the 
power  of  regulation  conferred  upon  Congress, 
free  from  the  control  of  state  regulations,  ex- 
cept such  as  are  strictly  of  a  police  char- 
acter and  any  state  regulations  by  way  of 
tax  on  the  occupation  or  business,  or  requir- 
ing a  license  to  transact  such  business,  are 
unconstitutional  and  void."  "A  general  li- 
cense tax  on  a  telegraph  company  affects  its 
entire  business!,  interstate  as  well  as  domes- 
tic or  internal,  and  is  unconstitutional.'*  In 
Western  Union  Tel.  Co.  v.  Alabama  State 
Board  of  Assessment,  132  U.  S.  472,  473,  10 
Sup.  Ct  161  (33  L.  Ed.  409),  it  was  said  that: 
"The  principle  is  in  regard  to  telegraph  com- 
panies which  have  accepted  the  provisions  of 
the  act  of  Congress  of  July  24,  1866  (sections 
5203  to  5268  of  the  Revised  Statutes  of  the 
United  States),  that  they  shall  not  be  taxed 
by  the  authorities  of  a  state  for  any  mes^ 
sages,  or  receipts  arising  from  messages, 
from  points  within  the  state  to  points  with- 
out or  from  points  without  the  state  to  points 
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within,  bat  that  such  taxes  may  be  levied 
upon  all  messages  carried  and  delivered  ex- 
clusively within  the  state.  The  foundation 
of  this  principle  Is  that  messages  of  the 
former  class  are  elements  of  commerce  be- 
tween the  states,  and  not  subject  to  legisla- 
tive control  of  the  states,  while  the  latter 
class  are  elements  of  Internal  commerce  sole- 
ly within  the  limits  and  jurisdiction  of  the 
state,  and  therefore  subject  to  its  taxing 
power.  The  following  cases  in  this  court 
have  fully  develo[>ed  and  established  this 
proposition:  Pensacola  Tel.  Co.  v.  Western 
Union  Tel.  Co.,  96  U.  S.  1  124  L.  Ed.  706]; 
Telegraph  Co.  v.  Texas,  105  U.  S.  460  [26  L*. 
Ed.  lOfjT];  Western  Union  Tel.  Co.  v.  Mass- 
achusetts, 126  U.  S.  530  [8  Sup.  Ct  961,  31 
L.  Ed.  790];  Ratterman  v.  Western  Union 
Tel.  Co.,  127  U.  S.  411  [8  Sup.  Ct  1127,  32 
li.  Ed.  229];  Leloup  v.  Port  of  Mobile,  127 
V.  S.  640  [8  Sup.  Ct  1383,  32  D./Ed.  311]; 
Fargo  V.  Michigan,  121  U.  S.  230  [7  Sup.  Ct 
857,  30  L.  Ed.  8881;  Philadelphia  and  South- 
em  Steamship  Co.  v.  Pennsylvania,  122  U. 
S.  326  [7  Sup.  Ct  1118,  30  L.  Ed.  1200]."  It 
appears  In  the  recital  of  facts  in  this  case 
that  the  plaintiff  had  accepted  the  provisions 
of  the  act  of  Congress  of  July  24,  1866  (sec- 
tions 5263  to  5268  of  the  Revised  Statutes  of 
the  United  States  [U.  S.  Comp.  St  1901,  pp. 
3579-3581]),  Just  referred  to.  The  state 
cannot  in  the  exercise  of  its  police  power  de- 
feat or  impair  a  right  guaranteed  by  the  Con- 
stitution of  the  United  States,  or  any  valid 
law  passed  by  Congress  in  pursuance  there- 
of. Gibbons  T.  Ogden,  9  Wheat  1,  210,  6 
U  Ed.  23;  M.,  K.  &  T.  Ry.  Co.  v.  Haber, 
169  U.  S.  613,  625.  626^  18  Sup.  Ct  488,  42 
L.  Ed.  878;  Williams  v.  Talladega,  226  U.  S. 
404,  33  Sup.  Ct.  116,  57  L.  Ed. .  The  con- 
struction placed  upon  the  Coustitution  of  the 
United  States  and  laws  passed  by  Congress 
in  pursuance  thereof  by  the  Supreme  Court 
of  the  United  States  is  binding  upon  state 
courts.  In  the  agreed  statement  of  facts,  it 
appears  that  *'the  Postal  Company  was  and 
is  engaged  priudpally  in  the  transmission  of 
telegraph  messages  between  different  points 
in  the  several  states  of  the  United  States, 
and  between  those  points  and  foreign  coun- 
tries, and  is  therefore  engaged  in  doing  an 
interstate  commerce  business." 

It  follows  from  ttie  facts  in  this  case  and 
the  decisions  of  the  Supreme  Court  of  the 
United  States  dted,  smpra,  that  the  ordi- 
nance of  the  city  of  Cordele  In  question  was 
an  unlawful  Interference  with  interstate  com- 
merce, and  la  therefore  unconstitutional  and 
unenforceable.    All  the  Justices  concur. 

(139  Ga.  U7) 

WORTH   COUNTY   ▼.   CRISP   COUNTY. 
(Supreme  Court  of  Georgia.     Dec.  11,  1912.) 

(Syllabus  by  the  Court.) 

1.  Statutes  (§  76*)— General  and  Special 
IjAws— Applicability  of  General  Law. 
Civil  Code  1910,  §§  4(58  to  471,  inclusive, 
coDtaiD  provisions  of  general  law  for  the  change 


of  boundary,  including  dividing  lines,  between 
counties. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  |§  77%.  78% ;   Dec  Dig.  §  76.»] 

2.  Statutes  (S§  76,  94*)— General  and  Spe- 
cial Laws  — Applicability  of  General 
Laws— Changing  County  Lines. 

The  act  approved  on  the  19th  day  of  Au- 
gust. 1911  (AcU  1911,  p.  183),  providesj  in 
substance,  that  where  there  are  two  contigu- 
ous counties,  and  according  to  the  United 
States  census  one  of  them  has  a  population  of 
not  less  than  16,422  nor  more  than  16,424,  and 
the  other  has  a  population  of  not  less  than 
19,146  nor  more  than  19,148,  the  dividing  line 
between  them  may  be  changed  in  the  manner 
pointed  out  in  the  act.  According  to  the  last 
United  States  census,  at  the  time  of  the  adop- 
tion of  the  act,  only  the  counties  of  Worth  and 
Crisp  had  such  population  as  would  render  the 
act  applicable  to  them.  Beld^  that  the  possi- 
bility of  other  counties  having  such  population 
by  any  subsequent  census  is  too  remote  to 
form  a  basis  for  a  reasonable  classification  on 
the  subject  of  territorial  generality  of  the  act; 
and  in  passing  on  its  constitutionality  the  act 
will  be  construed  as  applying  only  to  the  two 
counties  named. 

(a)  The  act  is  more  restricted,  relative  to  the 
generality  of  its  application,  than  the  acts  in- 
volved in  the  case  of  Thomas  v.  Austin,  103 
Ga.  701,  30  S.  E.  627,  and  cases  foUowing  it. 

(b)  So  construed,  the  act  is  a  special  enact- 
ment, and  violative  of  article  1,  §  4,  par.  1,  of 
the  Constitution  of  this  state  (Civil  Code  1910, 
§  6391),  which,  amon^  other  things,  prohibits 
the  enactment  of  special  law«  **for  which  pro- 
vision has  been  made  by  an  existing  general 
law."  See  FutreU  ▼.  George,  135  Ga.  265,  69 
S.  E.  182.  It  is  also  violative  of  article  11,  | 
1,  par.  3,  of  the  Constitution  (Civil  Code,  § 
0596),  which  declares  that  county  lines  shall 
not  be  changed  unless  under  the  operation  of  a 
general  law  for  that  purpose. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  §§  77%*  T8%.  103,  104;  Dec.  Dig. 
H  76,  94.«] 

3.  Statutes  (§  68*)— Bitbct  of  Total  Iwva- 

UDITY. 

The  provisions  of  the  act  of  1911  (Acts 
1911,  p.  183).  supra,  purporting  to  confer  au- 
thority for  tne  change  of  county  lines,  being 
unconstitutional,  proceedings  thereunder  for  the 
purpose  of  producing  a  change  of  county  lines 
are  void,  and  no  estoppel  will  arise  against  the 
county  authorities  of  one  of  the  counties,  out 
of  which  certain  territory  has  been  carved  by 
reason  of  the  change  In  the  county  lines,  to 
complain  of  the  exercise  of  dominion  over  ter- 
ritory so  taken  away  from  it  by  the  other 
county. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  I  63;*  Constitutional  Law,  Cent. 
Dig.  I  47.] 

4.  PABTIE8  (§  68*)  —  Designation  —  Suffi- 
ciency. 

The  petition  was  not  subject  to  demurrer 
on  the  ground  that  the  "county  of  Crisp  was 
not  properly  named  as  a  party  defendant';  the 
defendant  being  designated  in  one  part  of  the 
petition  as  "Crisp  county,"  and  in  another  part 
as  the  "county  of  Crisp." 

[Ed.  Note.— For  other  cases,  see  Parties, 
Cent.  Dig.  {  111;   Dec.  Dig.  §  68.*] 

K.  Counties  (|  219*)— Actions—Seb vice  of 
Pbocesb. 

The  petition  was  against  the  county  of 
Crisp,  "through-  its  duly  authorized  oificers  and 
agents,"  and  prayed,  among  other  things,  "that 
the  defendant,  said  counter  of  Crisp,  and  the 
board  of  commissioners  of  roads  and  revenues 
of  Crisp  county,  viz.,  J.  M.  Tomlinson,  S.  C, 
l*»yrd,  and  M.  J.  Mikael,  and  their  successors 
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in  office*  be  restrained,**  etc.;  also  that  "Crisp 
county,  by  and  through  its  tax  collector,  W.  J. 
Mussel  white,  and  his  successors  in  office,  be 
restrained/'  etc;  and,  further,  that  process 
issue,  etc.  Service  was  made  on  the  county, 
by  serving  the  petition  and  process  personal^ 
on  the  three  county  commissioners  designated, 
and  also  on  the  tax  collector.  Heldt  that  it 
afforded  the  coun^  of  Crisp  no  ground  for  a 
motion  to  dismiss  the  action  that  service  was 
made  in  the  manner  above  indicated. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent,  Dig.  §  352;   Dec  Dig.  §  219.*] 

6.  Exceptions,  Bill  of  (|  58*)— Service— 

DiSMlSSAI/— UBOUN  DS. 

It  appearing  from  an  examination  of  the 
record  that  the  court  has  jurisdiction  of  the 
case,  a  motion  to  dismiss  the  bill  of  exceptions; 
which  is  not  served  in  accordance  with  the 
provisions  of  rule  31  (57  S.  E.  viii),  of  the  Su- 
preme Court  (Civil  Code  IdlO,  {  G250),  wUl  not 
be  entertaiued. 

[Ed.  Note. — For  other  cases,  see  Exceptions, 
Bill  of,  Cent,  Dig.  §9  100-105;  Dec  Dig.l58.*] 

Error  from  Superior  Court,  Crisp  County; 
W.  F.  George,  Judge. 

Action  by  Worth  County  against  Crisp 
County,  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

W.  E.  Grubbs,  Perry,  Foy  &  Monk,  and  J. 
,B.  Williamson,  all  of  Sylvester,  for  plaintiff 
\n  error.  O.  T.  Gower,  J.  T.  Hill,  J.  W. 
Dennard,  and  Crum  &  Jones,  all  of  Cordele, 
for  defendant  in  error. 


ATKINSON,  J.     Judgment  reversed.     All 
the  Justices  concur. 


a89  Oa.  104) 

JONES  ▼.  STATE. 
(Sdpreme  Court  of  Georgia.     Dec.  11,  1912.) 

(8yllahu$  hy  the  Court.) 

t,  HoiCIdDE    (§  309*)— TbIAI*— iNSTBUCnONS. 

There  was  evidence  adduced  on  the  trial 
from  which  the  jury  would  have  been  authoriz- 
ed to  find  the .  defendant  guilty  of  voluntary 
manslaughter,  and  the  court  erred  in  not  in- 
structing the  jury  touching  that  grade  of  homi- 
cide. 

[Ed.  Note.~For  other  cases,  see  Homicide, 
Cent  Dig.  ||  649,  660,  662-655;  Dec  Dig.  f 
309.*] 

2.  Homicide  (§§  300,  301*)— Trial— Instbuc- 
TiONS— Justifiable  Homicide. 

Under  the  facts  of  the  case,  the  judge 
should  have  charged  the  jury  upon  the  subject 
of  justifiable  homicide,  and  should  also  by  ap- 
propriate instructions  have  allowed  the  jury 
to  pass  upon  the  question  whether  or  not  the 
killing  of  the  decedent  by  the  accused  in  this 
case  was  one  of  those  instances  **which  stand 
upon  the  eame  footing  of  reason  and  justice  as 
those  enumerated." 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  614,  616-620,  622-630,  633;  Dec. 
Dig.  §§  300,  301.») 

3.  Criminal  Law  (|  814*)— Tbial— Instruc- 
TION&— Confessions. 

There  was  evidence  which  authorized  the 
charge  upon  the  subject  of  confession. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  $§  1821,  1833.  1839,  1860, 
1865,  1883,  1890,  1024,  1979-1985,  1987;  Dec. 
Dig.  §  814.*] 


4.  Criminal  Law  (H  419,  420*)— Evidbwcb 

— Heabsay. 

The  saying  of  a  witness  introduced  by  the 
state,  a  short  time  before  the  shooting,  in  ref- 
erence to  his  pistol,  with  which  there  was  evi- 
dence tending  to  show  that  the  witness,  and 
not  the  defendant  in  this  case,  had  shot  the 
decedent,  when  a  certain  person  offered  to  hand 
the  weapon  to  him,  to  tne  effect  that  it  was 
not  loaded,  that  **there  is  nothing  in  it;  it  is 
no  good  now,"  was  mere  hearsay,  and  should 
not  have  been  admitted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  973-983;  Dec  Dig.  S§  419, 
420.*] 

Error  from  Superior  Court,  Bibb  County; 
R.  T.  Daniel,  Judge. 

Johnnie  B.  Jones  was  convicted  of  mur- 
der, and  brings  error.     Reversed. 

Jno.  R.  Cooper,  Mlnter  Wimberly,  and 
Jesse  Harris,  all  of  Macon,  for  plaintiff 
in  error.  H.  A.  Mathews,  Sol.  Gen.,  of  Vt, 
Valley,  W.  D.  McNeil  and  Jno.  P.  Ross,  both 
of  Macon,  and  T.  S.  Felder,  Atty.  Gen.  of 
Atlanta,  for  the  State. 

BEICK,  J.  Johnnie  B.  Jones  was  tried  un- 
der an  indictment  charging  him  with  the 
murder  of  Wiley  Bishop.  It  a]^>eared  that, 
at  the  time  of  the  killing  of  Bishop,  the  de- 
fendant, his  uncle,  Thomas  Jones,  Bishop, 
and  other  persons  were  present  in  a  room 
then  occupied  by  Mabel  Turner,  a  woman 
of  loose  character ;  that  an  altercation  arose 
between  Thomas  Jones  and  Bishop;  that 
language  of  an  insulting  character  and  op- 
probrious epithets  were  used  by  Thomas 
Jones  of  and  to  Bishop,  and  that,  upon  the 
application  of  an  opprobrious  epithet  by 
Thomas  Jones  to  Bishop,  both  men  arose 
from  the  position  in  which  they  then  were, 
or  partially  arose,  and  drew  their  pistols; 
and  that,  Thomas  Jones'  pistol  being  drawn, 
a  shot  was  fired.  There  was  evidence  to 
show  that  Thomas  Jones  and  Bishop  upon 
the  sudden  quarrel  which  sprang  up  between 
them,  in  the  language  of  one  witness,  "went 
for  their  guns."  Thomas  Jones  was  tried 
for  shooting  Bishop,  and  at  a  term  of  court 
anterior  to  that  at  which  the  present  case 
was  tried  was  convicted  of  the  offense  of 
murder.  On  the  trial  of  Thomas  Jones, 
Johnnie  B.  Jones,  the  defendant  In  this  case, 
testified  that  he,  and  not  Thomas  Jones,  was 
the  man  who  shot  and  killed  the  decedent, 
and  previously  to  that  trial  he  stated  to 
more  than  one  person  that  he  was  the  man 
who  had  fired  the  shot  which  caused  the 
death  of  Bishop.    Mabel  Turner,  the  woman 

already  referred  to,  was  present  at  the  time 
of  the  homicide,  and  her  testimony  given  on 
the  trial  of  Thomas  Jones  was  Introduced 
as  evidence  In  the  present  case.  She  testified 
in  part  as  follows:  ''Bishop  walked  to  the 
foot  of  my  bed.  and  [Thomas]  Jones  says. 
'What  did  you  tell  Mabel  that  lie  torT  and 
Bishop  says,  'I  have  not  told  her  one;'  and 
Jones  says,  'You  are  a  God  damn  He;'  and 
Bishop  says,  'You  are  a  God  damn  lie;'   and 
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about  tliat  time  Bishop  was  sitting  on  the 
foot  of  the  bed,  and  Jones  on  the  trunk,  and 
Jones  says,  'Xou  are  a  God  damn  lie;'  and 
Bishop  says,  'You  are  another  one;'  and 
about  that  time  Jones  raised  off  the  comer 
of  the  trunk,  and  Bishop  got  off  the  foot  of 
the  bed,  and  Jones  said,  'You  heard  what 
I  said;*  and  Bishop  said,  'You  heard  what 
I  said;'  and  Jones  reached  for  his  pistol 
and  Bishop  reached  for  his.  Both  of  them 
reached  for  their  pistols  about  the  same  time, 
and  Jones  pulled  out  his  pistol  and  shot 
Bishop.  Up  to  that  time  no  blows  had  been 
passed.  When  Jones  got  up,  I  don't  remepfi- 
ber  whether  he  or  Bishop  either  took  a  step 
fbrward,  but  I  remember  Jones  getting  off 
the  trunk  and  Bishop  off  the  foot  of  the 
bed.  At  the  time  they  got  up  they  were  fac- 
ing each  other  like  we  are,  and  were  close 
enough  together  to  lay  their  hands  on  each 
•other,  and  could  have  slapped  one  another 
in  the  face,  and  it  was  while  they  were  fac- 
ing each  other  like  that  the  shot  was  fired. 
I  saw  Jones  with  his  pistol  in  his  hands. 
Jones  had  his  pistol  in  his  hand  next  to  me 
on  the  bed.  I  don't  remember  which  hand 
he  had  the  pistol  in,  but  I  saw  the  pistol. 
Mr.  Bishop  did  not  get  his  pistol  out."  The 
evidence  just  quoted,  of  course,  tends  to 
prove  that  Thomas  Jones  was  the  one  who 
fired  the  fatal  shot;  there  being  testimony 
to  show  that  only  one  shot  was  fired.  But 
the  statements  made  by  Johnnie  B.  Jones 
himself  and  certain  corroborating  facts  which 
were  testified  to  by  other  witnesses  tended  to 
show  that  Johnnie  B.  Jones  fired  the  shot 
On  his  trial  for  the  homicide  of  Bishop, 
Johnnie  B.  Jones  stated  that  he  did  not  fire 
the  shot;  that  what  he  had  sworn  on  the 
trial  of  his  uncle,  Thomas  Jones,  was  ab- 
solutely false,  so  ttLT  as  It  tended  to  show 
that  he  himself  had  fired  the  shot;  that 
he  had  sworn  falsely  to  save  his  uncle.  The 
Jury  returned  a  verdict  of  guilty  with  a 
recommendation.  A  motion  for  a  new  trial 
was  overruled. 

[1]  1.  One  of  the  grounds  of  the  motion 
•complained  that  the  court  erred  in  failing 
to  charge  the  Jury  upon  the  subject  of  vol- 
untary manslaughter.  This  complaint  Is  well 
founded.  As  between  Thomas  Jones  and  the 
decedent,  Bishop,  if  the  evidence  of  Mabel 
Turner  and  that  of  the  witnesses  who  cor- 
roborated her  be  true,  there  was  a  mutual 
^combat  pending  at  the  time  the  shot  was 
fired,  whether  fired  by  Thomas  Jones  or  John- 
nie B.  Jones.  If  Thomas  Jones  and  'Bishop, 
in  the  heat  of  passion  provoked  by  the  sud- 
den quarrel,  each  attempted  to  draw  a  weap- 
on for  the  purpose  of  shooting  the  other,  the 
shooting  of  the  other  by  either  would  have 
made  a  typical  case  of  voluntary  manslaugh- 
ter, and  if  at  the  time  the  shot  was  fired 
Bishop  was  attempting  to  draw  a  weapon 
with  the  present  ifitent  of  killing  Thomas 
Jones  under  circumstances  which  would  have 
made  such  killing,  had  it  taken  place,  a 
felonious  killing,  and  Johnnie  B.  Jones,  un- 


der the  excitement  of  passion  suddenly  flam- 
ing up  at  the  sight  of  his  undo  placed  in 
peril  of  his  life  at  the  hands  of  one  attempt- 
ing to  make  a  felonious  assault  upon  him, 
and  under  the  influence  of  that  passion,  with- 
out malice,  shot  and  killed  Bishc^  such 
killing  was  voluntary  manslaughter.  And 
under  the  evidence  which  we  have  detailed 
above  the  Jury  would  have  been  authorized 
to  And  that  the  shooting  of  Bishop  by  John- 
nie B.  Jones  was  under  the  excitement  of 
Just  such  passion  as  is  described,  and  that  it 
was  without  malice,  and  that  consequently 
the  defendant  was  guilty  of  the  offense  of 
voluntary  manslaughter.  Of  course,  if  he 
shot  under  circumstances  which  made  the 
killing  not  only  a  felonious  one,  but  one  in 
which  malice,  express  or  implied,  entered, 
then  his  offense  was  that  of  murder. 

[2]  2.  In  another  ground  of  the  motion  for 
a  new  trial  complaint  is  made  that  the  court 
failed  to  charge  the  law  of  Justifiable  homi- 
cide. Describing  the  altercation  between 
Bishop  and  himself  and  the  circumstances 
attending  the  killing  of  the  latter,  Thomas 
Jones,  as  a  witness  introduced  by  the  state, 
used  the  following  language:  "I  says,  'Bish- 
op, did  you  tell  Mabel  that  I  told  you  so 
and  so?*  And  he  says,  'I  did ;'  and  laughed, 
and  I  says,  'You  are  mistaken;'  and  he 
says,  'I  know  you  did;'  and  I  says,  'You 
are  sadly  mistaken;'  and  I  says,  'Where 
did  you  get  that  pipe  dream?  and  he  says, 
'I  know  damn  well  you.  did;'  and  I  says,  'I 
did  not ;'  and  the  lie  and  damn  lie  was  giv- 
en, and  I  struck  Bishop  and  the  shot  was 
flred.  Bishop  says,  'It  is  a  lie ;'  and  I  says, 
'It  is  a  damn  lie.'  When  Bishop  raised  off 
the  foot  of  the  bed«  I  got  off  the  trunk,  and 
Bishop  had  his  hand  on  bis  hip  pocket  when 
he  raised.  He  went  for  his  pistol  and  I 
went  for  mine,  and  I  struck  him  with  the 
butt  end  of  mine.  He  got  his  pistol  out,  and 
the  shot  was  flred.  ♦  »  ♦  The  whole 
trouble  occurred  between  me  and  Bishop 
about  Mabel  Turner.  Bishop's  pistol  was 
found  on  him,  and  it  is  in  court  My  pre- 
sumption of  it  was  Bishop  intended  to  kill 
me  if  he  hadn't  been  shot  That  Is  what  I 
thought  Otherwise  I  never  would  have 
struck  liim."  If  this  evidence  had  been 
deemed  credible  by  the .  Jury,  they  might 
have  believed  from  this  that,  when  the  de- 
fendant fired  the  fatal  shot  he  did  so  to 
prevent  the  decedent  from  shooting  and  kill- 
ing his  uncle,  Thomas  Jones.  If  because 
merely  of  opprobrious  words  used  by  Tom 
Jones  Bishop  put  his  hand  upon  his  hip 
pocket  and  made  an  effort  to  draw  his  pis- 
tol, and  the  other  circumstances  of  the 
transaction  were  such  as  to  excite  the  fears 
of  a  reasonable  man  that  Bishop  was  about 
to  draw  his  pistol  for  the  purpose  of  shoot- 
ing Tom  Jones,  with  no  other  provocation  on 
the  part  of  Tom  Jones  than  the  use  of  the 
opprobrious  language  quoted  above,  then 
Tom  Jones  would  have  been  Justifiable  in 
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defending  himself  against  the  felonious  at- 
tack of  Bishop.  And,  that  being  true»  it  was 
for  the  jury  to  say  whether  or  not,  if  John- 
nie B.  Jones  instead  of  Tom  Jones  fired  the 
shot  which  arrested  the  arm  of  Bishop,  and 
did  so  for  the  purpose  of  preventing  his 
shooting,  it  was  a  case  calling  for  the  appli- 
cation of  the  principles  of  criminal  law  in 
sections  74  and  75  of  our  Penal  Code,  which 
read  as  follows:  "Parents  and  children  may 
mutually  protect  each  other,  and  justify  the 
defense  of  the  person  or  reputation  of  each 
other."  "All  other  Instances  which  stand 
upon  the  same  footing  of  reason  and  justice 
as  those  enumerated  shall  be  justifiable  hom- 
icide." The  judge  should  have  charged  the 
law  of  justifiable  homicide,  and  allowed  the 
jury,  under  appropriate  instructions,  to  say 
whether  this  was  an  instance  of  a  killing 
standing  upon  the  same  footing  of  reason 
and  justice  as  those  enumerated  in  section 
74  of  the  Penal  Code. 

[3]  8.  The  defendant  had  repeatedly  stated 
that  he  had  shot  and  killed  the  decedent 
with  whose  murder  he  was  charged,  without 
stating  or  claiming  that  there  were  any 
facts  or  circumstances  of  justification  or 
mitigation;  and  the  court  did  not  err  in 
charging  upon  the  subject  of  confession. 

[4]  4.  The  saying  of  Thomas  Jones,  a 
short  time  before  the  shooting,  in  reference 
to  his  pistol,  when  a  certain  person  offered 
to  hand  it  to  him,  to  the  effect  that  "there 
is  nothing  in  it;  it  is  no  good  now,"  was 
mere  hearsay,  and  should  not  have  been  ad- 
mitted. This  is  true  notwithstanding  the 
fact  that  it  was  inferable  from  other  testi- 
mony of  the  same  witness  that  the  defend- 
ant in  this  case  was  present  There  was 
nothing  In  the  remark  that  called  for  any 
answer  or  denial  on  the  part  of  this  defend- 
ant at  the  time  It  was  made.  Tom  Jones  in 
making  the  remark  had  reference  to  his  own 
pistol.  Even  if  the  defendant  had  heard 
him  make  the  remark,  he  probably  did  not 
know  whether  it  was  true  or  not ;  and,  as  it 
was  made  before  the  altercation  which  led 
to  the  killing  and  before  anything  had  taken 
place  that  was  connected  with  the  killing,  it 
related  to  something  in  which  the  defendant 
had  no  concern,  and  could  apparently  have 
had  none  at  that  time,  although  after  the 
killing  the  question  as  to  whether  or  not 
Tom  Jones's  pistol  was  loaded  or  empty 
was  quite  materiaL  But,  as  against  this  de- 
fendant, it  could  not  be  shown  by  a  remark 
made  by  Tom  Jones  in  reference  to  what 
then  appeared  to  be  an  indifferent  fact  and 
one  which  in  no  way  concerned  the  defend- 
ant 

Except  as  indicated  above,  no  error  is 
shown  to  have  been  committed  by  the  court 
in  the  trial  of  the  case. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(1S8  G«.  88> 
CULPEPPER  ▼.  CUNNINGHAM. 
(Supreme  Court  of  Georgia.     Dec  10,  1912.) 

(Syllahua  hy  the  Court,) 

1,  Injunction  (§  118* )— Action  fob  Injuwc- 
tion— pl.eading. 

The  petition  was  not  subject  to  general 
demurrer  on  the  point  urged  in  the  t>rief  of 
counsel  for  plaintiff  in  error. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  {{  223-242;   Dea  Dig.  §  118.*] 

2.  Injunction  ({  128*>— Action  fob  Injunc- 
tion—Evidence. 

The  evidence  authorized  the  verdict  on  the 
sole  issue  submitted  to  the  jury  by  consent  of 
counsel  for  both  parties,  and  the  court  did  not 
err  io  refusing  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  §  278;    Dec.  Dig.  §  128.*] 

Error  from  Superior  Court,  Crisp  County; 
U.  V.  Whipple,  Judge. 

Action  by  Mrs.  S.  E  Cunningham  against 
S.  B.  Culpepper.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Affirmed. 

Pearson  Ellis,  of  Cordele,  and  Haygood 
&  Cutts,  of  Fitzgerald,  for  plaintiff  In  error. 
Max  E.  Land,  of  Cordele,  for  defendant  in 
error. 


FISH,  C.  J.  On  September  29,  1009,  Mrs. 
S.  E.  Cunningham  brought  her  petition 
against  S.  B.  Culpepper,  alleging,  in  sub- 
stance, that  she  was  the  owner  of  certain 
laud  and  the  crops  growing  thereon;  that 
on  the  day  previous  to  the  bringing  of  her 
suit  the  defendant  entered  upon  the  land 
and  threatened  to  shoot  her  employes  who 
were  gathering  the  crop,  if  they  interfered 
therewith,  and  thereby  so  frightened  and 
intimidated  them  that  they  discontinued  their 
work;  that  the  crops  were  ready  to  be  gath- 
ered, and  would  be  wasted  and  destroyed, 
and  the  plaintiff  be  greatly  damaged  there- 
by, unless  the  defendant  should  be  enjoined 
from  interfering  with  her  farm  laborers  in 
the  discharge  of  their  duties;  that  the  de- 
fendant, without  any  right  or  legal  author- 
ity, and  without  the  consent  of  the  plain- 
tiff, was  undertaking  to  take  possession  of 
the  land;  and  that  he  was  insolvent  and 
unable  to  respond  in  damages.  The  plaintiff 
prayed,  among  other  things,  that  the  defend- 
ant be  enjoined  from  threatening  and  in- 
timidating the  farm  laborers  of  the  plaintiff, 
and  from  moving  upon  the  premises.  On  the 
day  the  petition  was  brought  the  judge  grant- 
ed a  temporary  restraining  order  as  prayed 
for,  and  set  a  day  when  the  defendant  should 
show  cause  why  an  interlocutory  injunction 
should  not  be  granted.  On  the  hearing  the 
defendant  demurred  to  the  petition,  and  fil- 
ed an  answer  thereto.  The  plaintiff  amend- 
ed her  petition  by  more  specifically  describ- 
ing the  land,  and  by  setting  forth  her  title 
to  the  same,  and  alleging  that  the  land  was 
cultivated  by  her  croppers  during  the  year 
1909.     After  hearing  the  evidence  the  court 
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granted  an  injunction  as  prayed  for  against 
the  defendant  until  the  final  hearing.  When 
the  case  came  on  for  trial,  the  defendant 
insisted  on  his  demurrers,  which  were  over- 
ruled, and  he  filed  exceptions  pendente  lite. 
It  appears  from  the  record  tliat  on  the  trial 
"it  was  agreed  by  both  counsel  for  plaintiff 
and  defendant  that  the  only  issue  to  be  pass- 
ed on  by  the  Jury  was  as  to  whether  the 
defendant  had  interfered  with  plaintiff,  or 
her  lands,  or  agents,  as  alleged  by  her." 
Whereupon  the  Judge  announced  that  he 
would  submit  that  issue  only  to  the  Jury. 
There  was  a  verdict  in  favor  of  the  plain- 
tiff. The  defendant's  motion  for  a  new  trial 
was  overruled,  and  he  brought  the  case  to 
this  court,  assigning  error  upon  the  overrul- 
ing of  the  demurrers  and  the  refusal  of  a 
new  triaL 

[1]  1.  The  only  reference  to  the  assign- 
ment of  error  upon  the  overruling  of  the 
demurrers,  made  in  the  brief  of  counsel  for 
plaintiff  in  error,  is  as  follows:  ^'Overruling 
the  demurrer  was  erroneous,  because  the 
petition  complained  merely  of  one  act  of 
threat  or  intimidation,  without  showing  that 
it  had  been  repeated,  or  that  there  was  any 
threat  to  continue  so  to  do.  As  the  petition 
prayed  for  no  other  relief  except  injunction, 
and  did  not  state  a  case  entitling  plaintiff 
to  relief  by  injunction  alone^  there  was  no 
cause  of  action  set  forth."  This  point  is 
not  good.  While  it  does  not  appear  from  the 
petition  tliat  the  defendant  entered  more 
than  one  time  upon  the  lands  of  the  plain- 
tiff, it  does  appear  that  at  that  time  he 
threatened  to  shoot  the  employes  of  the 
plaintiff  if  they  interfered  with  the  crops; 
and  it  was  alleged,  in  substance,  that  the 
plaintiff  was  unable  to  have  the  crops  gath- 
ered, by  reason  of  such  threat  made-  by  the 
defendant,  and  that  the  crops  would  be  de- 
stroyed, unless  the  defendant  was  enjoined 
from  interfering  with  the  plaintiff's  laborers 
in  gathering  them. 

[2]  2.  In  view  of  the  agreement  of  counsel 
to  submit  to  the  Jury  the  single  issue  as  to 
whether  the  defendant  had  interfered  with 
the  plaintiff's  land  or  her  agents,  as  alleged, 
as  well  as  in  consideration  of  the  undisputed 
evidence  that  the  land  was  owned  by  the 
plaintiff,  and  that  the  defendant  had  no  legal 
right  or  authortty  whatever  to  enter  upon 
the  same,  it  was  not  cause  for  a  new  trial 
that  the  court  instructed  the  Jury  as  fol- 
lows: "I  charge  you,  with  reference  to  this 
case,  that  the  plaintiff,  Mrs.  Cunningham, 
had  the  legal  right  to  the  peaceable  use  and 
possession  of  the  premises  in  dispute,  and 
that  she  had  the  legal  right  to  have  her 
hands  or  agents  in  her  employ  to  so  occupy 
it  for  the  purpose  of  doing  any  kind  of  work 
thereon  that  they  were  directed  by  her  to 
do;  and  I  charge  you  that  the  defendant 
had  no  legal  right,  in  this  case  as  presented, 
to  interfere  In  any  way  with  her  use  and 


occupation  thereof,  or  to  interfere  with  the 
work  of  any  hands  or  agents  she  might  have 
upon  that  place." 

3.  The  other  grounds  of  the  motion  were 
equally  without  merit  On  the  sole  issue 
submitted  to  the  Jury  by  consent,  the  evi- 
dence was  ample  to  authorize,  if,  indeed, 
not  'to  demand,  the  yerdict  rendered. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(12  Oa.  App.  63) 
JOHNSON  ▼.  THOMPSON.     (No.  4,402.) 
(Court  of  Appeals  of  Georgia.    Dec  21,  1912.) 

(Syllahu9  hy  the  Court.) 

Rbvibw  on  AppBAiik 

There  was  no  demurrer  to  the  petition. 
The  plaintiff  proved  his  case  as  laid,  and,  no 
error  of  law  being  complained  of,  the  judgment 
overruling  the  motion  for  new  trial  will  not 
be  disturbed. 

Error  from  City  Court  of  Thomasville;  W. 
H.  Hammond,  Judge. 

Action  by  C.  L.  Thompson  against  L.  D. 
Johnson.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Affirmed. 

Theo.  Titus,  Roscoe  Luke,  and  Louis 
Moore,  all  of  Thomasville,  for  plaintiff  in  er- 
ror. Snodgrass  &  Maclntyre,  of  Thomasville, 
for  defendant  in  error. 

POTTLB,  J,    Judgment  affirmed. 


(12  Oft.  App.  22) 

FARMERS*  OIL  ft  GUANO  CO.  ▼.  LOUIS- 
VILLE COTTON  OIL  CO.     (No.  4.353.) 

(Court  of  Appeals  of  Georgia.     Dec  21,  1912.) 
(Syllabu9  hy  the  Court.) 

1.   CONTINTTANCS    (I  51^)— GBOUNDS— AbSENCS 

OF  Counsel. 

'*The  postponement  of  the  trial  of  a  case 
on  account  of  the  absence  of  counsel  therein, 
who  is,  without  leave,  engaged  in  the  trial  of 
a  case  m  a  court  of  a  different. circuit,  is  in  the 
discretion  of  the  court,  and  apostponement  for 
such  cause  is  not  favored."  Kennedy  v.  Dukes, 
137  Ga.  209,  73  S.  E.  400.  KspeciaUy  is  this 
true  where  at  a  previous  trial  this  attorney,  for 
whose  absence  without  leave  another  postpone- 
ment is  asked,  agreed  with  the  trial  court  that, 
if  another  postponement  was  had,  he  would  be 
certain  to-  try  the  case  at  the  next  term. 

[Ed.  Note. — ^For  other  cases,  see  Continuance, 
Cent  Dig.  if  69,  79,  85,  87,  88,  118,  128,  130, 
132,  135,  Ul,  147 ;   Dec  Dig.  f  51.*] 

2.  Continuance  (S  51*) — Gbounds — ^Absence 
OF  Witness. 

Where  a  case  has  been  postponed  at  two 
previous  terms  for  the  absence  of  an  officer  of 
the  corporation  sued,  alleged  to  be  a  material 
witness  for  the  defense,  and  the  last  postpone- 
ment for  the  absence  of  this  witness  was  grant- 
ed on  terms,  there  was  no  abuse  of  discretion 
in  refusing  to  continue  or  postpone  the  trial  of 
the  case  on  account  of  the  absence  of  the  same 
witness;  it  not  appearing  that  the  witness  was 
absent    from    providential   cause,   but   that   he 
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was  absent  as  a  parly  in  the  trial  of  a  case 
in  another  court. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent  Dig.  If  60.  79,  86,  87.  88.  118,  128,  130, 
132,  135,  ill,  147;    Dec  Dig.  {  51.*] 

3.  Appeal  and  Erbob  (|  966*)— Review— Dis- 
cretion or  TBIAL  CoUBT— POSTPONXICBNT 
OF  Tbial. 

The  postponement  of  the  trial  of  a  case 
to  a  iater  day  in  the  term  is  in  the  sound  dis- 
cretion of  the  trial  judge,  and  his  refusal  to 
postpone  will  not  be  controlled,  unless  this  dis-. 
cretion  is  flagrantly  abused.  Lyles  y.  State,  130 
Ga.  294,  60  S.  E.  67a 

[Ed.  Kote.^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  3837 ;   Dec  Dig.  f  960.*] 

4.  No  Ebbob  of  Law — Evidence  Sufficient. 

No  error  of  law  in  the  trial  of  the  case 
is  complained  of,  and  the  evidence  supports  the 
verdict. 

Error  from  City  Court  of  SandersvUle ;  E. 
W.  Jordan,  Judge. 

Action  by  the  Louisville  Cotton  Oil  Com- 
pany agalAst  the  Farmers'  Oil  &  Guauo 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Affirmed. 

John  R.  Cooper,  of  Macon,  and  Hardwick 
&  Wright,  of  SandersvUle,  for  plaintiff  in 
error.  Evans  &  Evans,  of  SandersvUle,  for 
defendant  in  error, 

HILL,  O.  J.     Judgment  affirmed. 


(12  Ga.  App.  80) 

KEMP  y.  STATE.     (No.  4,477.) 
(Court  of  Appeals  ol  Georgia.    Dec  21,  1912.) 

(8yUahu9  hy  ih€  Court,) 

Masteb  and  Sbbvant  (i  67*) — Contbact  of 
Employment — Bbeagh— Criminal   Respon- 

SIBlLlTTk 

It  being  undisputed,  in  the  evidence,  that 
the  accused  was  arrested  at  the  instance  of  the 
prosecutor  and  placed  in  jail  before  the  date 
set  for  the  commencement  of  the  contract  of 
labor  upon  which  the  advance  of  money  was 
made,  the  conviction  of  the  defendant  of  a 
violation  of  the  "labor  contract  law"  of  1903 
(Acts  1903,  p.  90)  was  unauthorized  by  the  evi- 
dence. The  circumstances  adduced  by  the  state 
might  authorize  the  conclusion  that  the  accused 
bod  formed  a  fraudulent  intent,  but  that  intent 
could  not  be  legally  operative,  so  as  to  enter 
into  the  constitution  of  a  crime,  until  failure 
to  enter  upon  his  contract  at  the  time  set  for 
Its  commencement.  The  fact  that  one  enter- 
tains an  intent  to  commit  a  crime,  no  matter 
how  heinous,  will  not  charge  him  with  guilt  of 
the  violation  of  penal  law,  unless,  in  furtherance 
of  the  intent,  some  act  is  committed,  capable 
of  proof,  which  of  itself  is  a  violation  of  the 
law;  and  though  the  purchase  of  railroad  tick- 
ets to  Jesup,  instead  of  to  Naylor,  might  indi- 
cate that  £he  accused  had  not  intended  to  com- 
ply with  his  contract,  still  it  would  not  have 
been  impossible  for  the  accused  and  his  wife  to 
have  gone  to  Jesup  and  have  returned  to  Kin- 
derlon,  in  Lowndes  county,  in  time  to  start  to 
work  in  pursuance  of  his  contract,  and  at  the 
time  specified  therein.  Furthermore,  under  the 
terms  of  the  statute,  the  accused  had  until  the 
time  set  for  the  commencement  of  his  services 
the  right  to  repay  the  money  advanced ;  and, 
no  matter  what  his  intent  at  the  time  ho  pur- 
rhas»H)  the  tickets,  presumably  there  remained 
in  his  favor  the  locus  pceuitentia?,  an  opi>orruni- 
ty  and  a  possibility  that  he  would  recede  irom 


his  frandolent  intention  and  oomply  with  hit 
contract  when  the  time  for  its  performance  had 
arrived. 

[Ed.  Note.~For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  70 ;  Dec  Dig.  |  67.^]      • 

Error  from  CHty  Court  of  Valdosta;  J.  6. 
Cranford,  Judge. 

Dave  Kemp  was  convicted  of  a  violation 
of  the  labor  contract  law,  and  brings  error. 
Reverged. 

$.  M.  Vamedoe,  of  Valdosta,  for  plaintiff 
in  error.  Jas.  M.  Johnson,  SoL»  of  Valdosta, 
for  the  State. 

RUSSELL,  J.     Judgment  reverse^L 


(12  Oa.  App.  ios> 
ROBERSON  y.  STATE.     (No.  4,53&) 
(Court  of  Appeals  of  Georgia.    Dec  21,  191Z> 

(Syllabus  by  the  Court.) 

1.  Embezzlement  ((  44*)— EviDSNCB-~8u7n* 
ciency. 

The  defendant  is  charged  with  the  offense 
of  embezzlement,  and  It  was  alleged  in  the  in- 
dictment that  the  funds  which  were  embezzled 
belonged  to  two  named  eleemosynary  or  bene- 
ficial corporations.  The  allegation  as  to  the 
corporate  character  of  these  institutions  was 
material,  and,  there  being  no  proof  of  the  in- 
corporation, the  verdict  or  guilty  was  not  sup- 
ported by  the  evidence,  and  a  new  trial  shoud 
have  been  granted. 

[Ed.   Note.~For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  ff  67-70;   Dec  Dig.  f  44.*] 

2.  Cbiminal  Law    (S  668*)  —  *'fiviDENCS^^ 
Statement  bt  Defendant. 

When  the  defendant  made  his  statement* 
his  counsel  offered  to  swear  him  and  allow  him 
to  be  cross-examined,  waiving  his  constitution- 
al right.  The  solicitor  general  declined  to 
cross-examine  the  defendant,  and  thereupon  the 
court  refused  to  allow  the  coanftel  for  the  ac- 
cused to  interrogate  the  defendant  as  a  witness. 
Beldf  that  this  was  not  error.  The  statement 
of  a  defendant  in  a  criminal  case  is  not,  in  a 
technical  sense,  "evidence."  There  is  no  pro- 
vision of  law  by  which  he  ma^  become  a  wit- 
ness. He  may  be  cross- examined,  if  he  con- 
sents to  be  so  cross-examined;  but  his  agree- 
ment or  offer  to  be  cross-examined  does  not 
impose  any  obligation  upon  the  prosecutioi^ 
and  unless  the  solicitor  general  accepts  and 
acts  upon  the  offer  of  the  accused  to  be  cross- 
examined,  his  counsel  has  no  absolute  right  to 
submit  him  to  a  direct  re-examination  as  he 
would  a  witness.  The  privilege  of  directing 
the  attention  of  a  defendant  to  a  particular 
point,  by  question  or  suggestion,  is  a  matter 
addressed  to  the  discretion  of  the  trial  judge. 


Law 

6(38.* 


LEd.    Note.--For  other  cases,    see   Criminal 
iw.  Cent.   Dig.   »   1584-1590;    Dec   Dig.  | 

18.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  20-21-2524;   vol.  8.  p.  7655.] 

Error  from  Superior  Court,  Jenkins  Coun- 
ty;   B.  T.  Rjiwlings,  Judge. 

John  Roberson  was  convicted  of  embezzle- 
ment, and  brings  error.    Reversed. 

A.  S.  Anderson,  of  Millen,  for  plaintiff  in 
error.  Alfred  Uerrington,  Sol.  Gen.,  of 
SwainsboTo,  and  Hines  &  Jordan,  of  Atlanta, 
for  the  State. 

Ri;SSFJ-.L,  J.    Judgment  reversed. 
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(12  Qfu  App.  86) 

YOUNG  V.  STATE.     (No.  4^17.) 
(Court  of  Appeals  of  Georgia.    Dec  21»  1912.) 

(Syttahus  hy  the  Court.) 

L  Criminal  Law  (S  824*)— Triai/— Instbuc- 
tions—Necessity  fob  Request. 

It  la  ouly  in  those  cases  where  the  state 
relies  entirely  upon  circumstantial  evidence  to 
prove  a  conviction  that  it  is  incumbent  upon 
the  trial  judge,  without  request,  to  instruct  the 
jury  as  to  the  probative  value  of  circumstantial 
evidence.  Holt  v.  State,  7  Ga.  App.  77,  66 
S..B.  279;  Benton  v.  State,  9  Ga.  App.  422. 
71  S.  EI  49S.  The  verdict  in  this  case  does 
not  depend  entirely  upon  circumstantial  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,   Cent.   Dig.   SI   1996-2004;    Dec   Dig.   § 

824.*]  •      V 

2.  Criminax  Law  (§ .  394*)— Bvidenc*— Com- 
petency—Evidence Illegally  Obtained. 
The  evidence  obtained  by  an  illegal  search 
of  the  house  of  the  accused  is  admissible  against 
him.  This  has  been  repeatedly  held  by  this 
court  and  the  Sunreme  Court.  Cohen  v.  State, 
7  Ga.  App.  5,  65  S.  EX  1096;  Hammock  v. 
State,  1  Ga.  App.  128,  58  S.  B.  66;  Williams 
V.  State,  100  Ga.  611,  28  S.  B.  624,  39  L.  R. 
A.  269:  Duren  v.  ThomasvUle,  125  Ga.  1,  53 
S.  E.  814. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  875,  876 ;   Dec.  Dig.  §  394.*] 

8.  AB8I0NMSNT8  OF  BBBOB  WITHOUT  MEBIT— 

Evidence  Sufficient. 

The  assignments  of  error  of  law  are  whol- 
ly without  jnerit,  and  the  verdict  is  fully  sup- 
ported by  the  evidence. 

Error  from  City  Court  of  Ocilla;  H.  B. 
Oxford,  Judge. 

Bob  Toung  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

R.  M.  BrysoD,  of  Ocilla,  McDonald  & 
Grantliam,  of  Fitzgerald,  for  plaintiff  In  er- 
ror. H.  J.  Qulncey,  Sol.,  of  Ocilla,  for  the 
State. 

HILL,  C.  J.    Judgment  affirmed. 


(12  Ga.  App.  40) 

AARON  V.  STATE.     (No.  4,375.) 
(Court  of  Appeals  of  Georgia.    Dec.  21,  1912.) 

(StfUahus  hy  the  Court.) 

PEBJURY  (§  11*)— EUEMENTg  OF  OFFENSE— MA- 
TERIALITY  OF  FaLSE  TESTIMONY. 

Perjury  cannot  be  assigned,  except  upon 
testimony  material  to  the  issue;  but  in  a  pros- 
ecution for  keeping  intoxicating  liquors  on 
hand  for  the  purposes  of  illegal  sale,  the  own- 
ership of  the  liquor  and  the  propinquity  of  the 
place  where  the  liquor  is  found  to  the  dwell- 
ing or  place  of  business  of  the  accused  may  be 
material  to  the  investigation.  The  quantity  of 
liquor  found  and  the  place  where  the  intoxi- 
cant is  stored  may  or  may  not  be  material. 
Consequently,  where,  in  rebuttal  of  testimony 
that  a  quantity  of  intoxicating  liquor  had  been 
found  in  the  barn  and  near  the  dwelling  of  one 
who  was  charged  with  the  violation  of  a  mu- 
nicipal ordinance  against  keeping  a  large  quan- 
tity of  intoxicating  liquor  on  hand  for  the  pur- 
poses of  sale,  a  witness  falsely  testified  that 
the  intoxicating  liquor  which  was  found  was 
bis  property,  he  could  be  convicted  of  perjury. 
Where  an  original  statement  is  material,  the 


contradiction  of  that  statement  and  Its  proba 
ble  legal  effect  is  likewise  materiaL 

[Ed.  Note. — For  other  cases,  see  PerjUryr 
Cent.  Dig.  §i  88-64;    Dec  Dig.  S  U.*l 

Error  from  Superior  Court,  Terrell  Coun- 
ty; W.  O.  WorrlU,  Judge. 

Clayton  Aaron  was  convicted  of  perjury, 
and  brings  error.    Affirmed. 

R.  B.  Marlln  and  W.  H.  Gutr,  both  of 
Dawson,  for  plaintiff  In  error.  J.  A.  Laing, 
Sol.  Gen.,  of  Dawson,  and  R.  R.  Arnold,  of 
Atlanta,  for  the   State. 

RUSSELL,  J.     Judgment  affirmed* 


(12  Qa.  App.  19) 

JOINER  V.  W.  W.  STOVALL  &  BRO. 

(No.  4,247.) 

(Court  of  Appeals  of  Georgia.    Dec.  21,  1912.) 

(Syllabus  ly  the  Court.) 

Appeal  and  Error  (8  731^) —Assignments 
OF  Error— Sufficiency. 

A  bill  of  exceptions,  after  setting  forth  in 
extenso  all  the  evidence  and  all  the  proceed- 
ings hajd  in  the  trial  of  a  case,  concludes  with 
the  general  statement  that  the  judgment  ren- 
dered by  the  court,  without  the  intervention  of 
a  jury,  in  favor  of  the  plaintiff,  and  against 
the  garnishee  as  defendant,  was  excepted  to 
by  the  garnishee  defendant,  who  **now  assigns 
the  same  as  error.*'  It  nowhere  appears  in 
the  bill  of  exceptions  whether  this  general  ex- 
ception was  one  of  law  or  of  fact.  Heldt  that 
this  assignment  to  the  judgment  rendered  by 
the  presiding  judge  presents  no  question  which 
this  court  can  lawfully  or  intelligently  consid- 
er, and  the  motion  to  dismiss  the  writ  of  er- 
ror on  this  ground  is  therefore  sustained.  Col- 
lins V.  Carr,  111  Ga.  807,  36  S.  E.  959,  and 
citations;  Patterson  v.  Beck,  133  Ga.  703,  60 
S.  E.  911. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3017-3021;  Dec  Dig.  $ 
731.*1 

Error  from  City  Court  of  Nashville;  J. 
G.  Cranford,  Judge. 

Garnishment  proceeding  by  W.  W.  Stovall 
&  Bro.  against  .W.  D.  Joiner,  administrator. 
Judgment  for  plaintiff,  and  the  garnishees 
bring  error.     Writ  of  error  dismissed. 

Alexander  &  Gary,  of  Nashville,  for  plain- 
tiffs in  error.  Hendricks  &  Christian,  Of 
Nashville,  for  defendant  in  error. 

HILL,  C.  J.    Writ  of  error  dismissed. 


(12  Oa.  App.  5S) 

GEORGIA  BUniAL  CORPORATION  v.  HER- 
RIN.     (No.  4,407.) 

(Court  of  Appeals  of  Georgia.    Dec  21,  1912.) 
(Syllabus  by  the  Court,) 

1.  Corporations  (§  428*)— Representation  a 
BY  Agents— Notice  to  Principal. 

Herrin  signed  a  written  application  to  a 
corporation  for  a  contract  wherein  it  was  to 
be  agreed  that,  upon  the  death  of  his  wife,  a 
"bunal  outfit"  of  specific  value  would  be  fur- 
nished him.  In  the  application  it  was  stated 
that  the  wife  was  not  afflicted  with  any  heredi* 


•For  other  cases  Me  same  topic  and  section  NUMBER  Id  Dee.  Dt&  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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tary  or  chronic  disease.  l%e  blanks  in  the  ap- 
plication were  filled  in  by  the  corporatioirs 
agent,  and  the  applicant  informed  the  agent 
at  the  time  that  his  wife  had  tuberculosis.  Held, 
that  without  reference  to  whether  the  corpora- 
tion was,  within  the  meaning  of  the  statutes  of 
this  state,  an  insurance  company,  or  to  wheth- 
er the  application  was  a  part  of  the  contract, 
knowledge  by  the  agent  of  the  wife's  condition 
was  imputable  to  the  corporation,  and  the  ex- 
ecution and  delivery  of  the  contract,  with 
knowledge  of  the  wife's  condition,  was  a  waiv« 
er  of  the  contractor's  right  to  rely  upon  the 
statement  in  the  application  that  the  wife  was 
not  affected  with  any  hereditary  or  chronic 
disease.  Supreme  Lodge  v.  Few,  138  Ga.  778, 
76  S.  E.  91;  Johnson  v.  JEtna  Insurance  Co., 
123  Ga.  404,  51  S.  E.  339,  107  Am.  St.  Rep. 
92:  ^tna  Ins.  Go.  y.  Johnson,  127  Ga.  491 
(5),  56  S.  E.  643,  9  L.  R.  A.  (N.  S.)  667,  9 
Ann.  Gas.  461. 

[Ed.  Note.~For  other  cases,  see  Corporations, 
Cent  Dig.  §|  174a-1761 ;    Dec.  Dig.  ^  428.*] 

2.   EVIDENGB    SUFTICIENT. 

The  principle  above  announced  determines 
all  the  material  assignments  of  error.  The  evi- 
dence authorized  the  verdict,  and  no  error  of 
law  has  been  made  to  appear. 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  Geo.  L,  Bell,  Judge. 

Action  by  W.  T.  Herrin  against  the  Georgia 
Burial  Corporation.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

R.  C.  &  P.  H.  Alston,  of  Atlanta,  for  plain- 
tiff in  error.  F.  Im  Haralson  and  B.  L.  Mill- 
ing, both  of  Atlanta,  for  defendant  in  error. 

POTTLE,  J.    Judgment  affirmed. 


02  G«.  App.  54) 

McCONNELL  ▼.  PRINCE  et  aL  (No.  4,414.) 

(Court  of  Appeals  of  Georgia.    Dec  21,  1912.) 

(SyUahus  by  the  Court.) 

Vbincifal  and  Agent  (S  159*)— Wbonqful 
Acts— OoNVKBsiON— Liability  of  Agent. 
"An  agent,  who  for  and  in  behalf  of  his 
principal  takes  the  property  of  another  with- 
out the  latter* s  consent,  is  as  to  him  guilty 
of  a  conyersion,  although,  being  ignorant  of 
the  true  owner's  title,  the  agent  may  haye  act- 
ed in  perfect  good  faith;  and  such  agent  may 
be  sued  in  trover  for  the  property,  eyen  after 
his  delivery  of  it  to  his  principal.  Miller  y. 
Wilson,  98  Ga.  567,  25  S.  E.  578,  58  Am.  St 
Rep.  319.  See,  also,  Liptrot  y.  Holmes,  1  Ga. 
381;  Rushin  y.  Tharpe,  88  Ga.  779,  782,  15 
S.  E.  830;  Flannery  v.  Harley.  117  Ga.  483, 
43  S.  E.  765;  Merchants'  &  Miners'  Trans- 
portation Co.  y.  Moore,  124  Ga.  482,  52  S.  E. 
802.  In  so  far  as  the  decision  in  Wando  Phos- 
phate Co.  y.  Parker,  93  Ga.  414,  21  S.  E.  53, 
IS  in  conflict  with  the  prior  decisions  of  the 
Supreme  Court,  it  must  be  disregarded.  But 
that  case  may,  upon  its  facts,  be  distinguished 
from  the  present  case,  since  it  appears  from 
the  evidence  that  at  the  time  the  suit  was 
brought  the  defendant  had  not  parted  with  all 
dominion  and  control  over  the  property  sued 
for. 

[Ed.  Note.— For  other  cases,  see  Principal 
nnd  Agent,  Cent.  Dig.  {§  599-613;  Dec.  Dig.  S 
159.*] 


Error  from  Superior  Court,  I^urens  Coun- 
ty ;  K.  J.  Hawkins,  Judge. 
Action  by  J.  D.  Prince  and  others  against 


Porter  McConnell.     Judgment  for  plaintUts, 
and  defendant  brings  error.    Affirmed. 

Howard  ft  Hightower,  of  Dublin,  for  plain- 
tiff in  error.  W.  C.  Davis,  of  Dublin,  for  de- 
fendants in  error. 

POTTLE,  J.    Judgment  affirmed. 


(12  Ga.  App.  79) 

J.  a   QUILLIAN  &  BROS.  ▼.  OLIVER. 

(No.  4,476.) 
(Court  of  Appeals  of  Georgia.    Dee.  21,  1912.) 

(SyllahuM  hy  the  Court.) 

Appeal  and  Erbob  (I  1015*)  —  Review  — 
Questions  of  Fact— Gbant  of  New  Trial. 
■  This  case  falls  within  the  well-eettled  rule 
that,  where  the  evidence  is  conflicting,  the  first 
grant  of  a  new  trial,  though  based  upon  spe- 
cial grounds,  will  not  be  disturbed.  Hughes  v. 
Atlanta  Steel  Co.,  9  Ga.  App.  510,  71  S.  E. 
034;  Georgia  Automobile  Co.  ▼.  Merchants* 
National  Bank,  10  Ga.  App.  280,  73  8.  E.  424; 
Stricklin  ▼.  Brotherton,  136  Ga.  466,  71  S.  E. 
774. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  3860-3876;  Dec.  Dig.  f 
1015.*] 

Error  from  City  Court  of  Hall  County; 
F.  A.  Irwin,  Judge. 

Action  between  J.  C.  Quilllan  ft  Bros,  and 
W.  N.  Oliver.  From  the  Judgment,  Quilllan 
&  Bros,  bring  error.    Affirmed. 

B.  P.  Gaillard,  J.  O.  Adams,  and  Bd  Quil- 
llan, all  of  GainesTllle,  for  plaintlfTs  in  error. 
WoL  M.  Johnson,  of  Gainesville,  for  defend- 
ant in  error. 

POTTLE,  J.    Judgment  affirmed. 

(12  Ga.  App.  61) 

PICKERING  ▼.  ANDERSON  et  aL 
(No.  4,428.) 

(Court  of  Appeals  of  Georgia.    Dec.  21,  1912.) 

(Syllalue  &y  the  Court.) 

1.  Bailment   (f   81^)— Care    Requibbd   or 
Bailee— Bailment  fob  Hire. 

A  bailee  for  hire  is  required  to  exercise 
that  degree  of  diligence  in  protecting  property 
bailed  which  every  prudent  man  would  exer- 
cise in  the  preservation  of  similar  property  of 
his  own.  In  all  cases  of  bailment,  after  proof 
of  loss,  the  burden  is  on  the  bailee  to  show 
proper  diligence.  Civil  Code  1910,  U__3469, 
3470;  Morris  Storage  &  Transfer  Co.  v.  Wilkes, 

I  Ga.  App.  751,  58  S.  El  232;    Hall  ▼.  Stone, 

II  Ga.  App.  269,  75  S.  B.  140. 

[Ed.  Note. — For  other  cases,  see  Bailment, 
Cent  Dig.  fS  124-131;    Dec  Dig.  f  31.*1 

2.  Appeal  and  E^rob   (f  1005^)— Review- 
Questions  or  Fact. 

Questions  of  negligence  and  diligence  are 
peculiarly  for  the  jury.  While,  after  loss  of 
property  bailed,  the  burden  is  on  the  bailee  to 
show  that  he  exercised  proper  diligence  for  its 
preservation,  yet  where  the  jury  have  found 
that  the  bailee  did  exercise  such  diligence,  if 
there  is  any  evidence  to  authorize  such  find- 
ing, and  the  verdict  has  been  approved  by  the 
tnal  judge,  the  reviewing  court  will  not  inter- 
fere. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  if  3800^876,  3948-^i954; 
Dec.  Dig.  §  1005.*] 
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3.  SuFFiciEWCT  or  Eyidenob. 

.The  evidence  In  the  present  case  was  of 
such  a  nature  as  to  have  authorized  a  finding 
either  way,  and,  taking  the  evidence  altogether, 
in  the  light  of  the  nature  of  the  bailment,  it 
cannot  be  said  that  the  verdict  in  favor  of  the 
bailee  was  entirely  without  evidence  to  sup- 
port it. 

Error  from  Superior  Court,  Murray  Coun- 
ty; A.  W.  Flte,  Judge. 

Action  by  C.  V.  Pickering  against  C.  A. 
Anderson  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

W.  W.  Sampler,  of  Spring  Place,  for  plain- 
tiff in  error.  C.  N.  King  and  H.  H.  Anderson, 
both  of  Spring  Place,  for  defendants  In  error. 

POTTLiE,  J.    Judgment  affirmed. 


(12  Ga.  App.  74) 

WILSON  V.  McDOUOALD  BROS,  ft  00. 

(No.  4,447.) 
(Court  of  Appeals  of  Georgia.    Dec.  21,  1912.) 

(SyllabuB  hy  the  Court,) 

1.  CoNTBACTs  (§  54*)— CoNsiDiaiATioN— Suffi- 
ciency. 

Where  one  secures  the  benefit  of  the  labor 
of  another  upon  a  promise  to  pay  his  debt  to 
one  with  whom  the  debtor  has  contracted  to 
work,  and  the  laborer  is  released  by  the  em- 
ployer from  his  contract  to  labor,  there  is  a 
sufficient  consideration  to  support  the  promise. 
Civil  Code  1910,  f  4242. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  H  233-239,  242-251,  254,  255,  291- 
315 ;   Dec.  Dig.  f  54.*] 

2.  Statute  of  Fbauds  Not  Pleaded. 

There  was  no  plea  of  the  statute  of  frauds 
(Tift  V.  Wight,  113  Ga.  681,  39  S.  B.  503),  and 
the  only  question  made  by  the  record  is  that 
dealt  with  in  the  foregoing  headnote. 

Error  from  City  Court  of  Statesboro;  H. 
B.   Strange,  Judged 

Action  by  McDougald  Bros.  &  Co.  against 
J.  A.  Wilson.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Fred  T.  Lanier,  of  Statesboro,  for  plain- 
tiff In  error.  F.  B.  Hunter  and  A.  M.  Deal, 
both  of  Statesboro,  for  defendant  in  error. 

POTTIiE,  J.     Judgment  affirmed. 


(12  Oa.  App.  79) 

McDANIEL  V.  AKRIDGE.     (No.  4,467.) 
(Court  of  Appeals  of  Georgia.     Dec.  21,  1912.) 

1.  Bills  and  Notes  (8  92*) — Requisites  and 
Validity  —  Consideration  —  Benefit  to 
Maker. 

The  benefit  to  the  maker  of  a  note  from 
the  payee's  release  of  his  employ^  to  work  upon 
the  maker's  plantation  was  a  sufficient  consid- 
eration for  the  note. 

[E3d.  Note. — For  other  cases,  see  Bills  and 
Notes.  Cent.  Dip.  H  166-173,  175-205,  208-212 ; 
Dec.  Dig.  §  92.*] 

2.  Husband  and  Wife  (J  87*)— Notes— Prin- 
cipal OR  Surety. 

Where  a  principal  debtor  was  released,  a 
married  woman's  note  executed  in  settlement  of 
such  debt  upon  the  consideration  of  such  release 


was  an  original  undertaking  on  her  part,  and 
bound  her  as  principal,  notwithstanding  the 
original  debtor  may  have  signed  the  note  ap- 
parently as  a  joint  principal,  if  he  did  so  at 
her  instance,  and  in  fact  as  surety  for  her. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  §f  346^-353,  798;  Dec. 
Dig.  i  87.*1 

3.  New  Trial  (S  41*) — Instructions — ^Non- 
confobmitt  to  Evidence. 

Where  the  evidence  in  an  action  on  a  note 
authorized  a  finding  that  the  account  of  a  prin- 
cipal debtor  had  been  surrendered,  and  that  the 
note  was  an  original  undertaking,  an  instruc- 
tion on  the  theory  that  the  principal  debt  had 
been  transferred  to  the  maker,  though  not  in 
strict  accord  with  the  evidence,  was  not  ground 
for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  IS  67-71 ;   Dec.  Dig.  f  41.*] 

Error  from  City  Court  of  Camilla;  H.  C. 
.Dasher,  Jr.,  Jndge. 

Action  by  Albert  Akridge  against  M.  S. 
McDanlel.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Affirmed. 

E.  M.  Davis,  of  Camilla,  for  plaintiff  in  er- 
ror. B.  B.  Cox,  of  Camilla,  for  defendant  in 
error. 


POTTLE,  J.  This  was  a  snlt  upon  a 
promissory  note  executed  by  a  married  wo- 
man and  two  other  persons.  The  married 
woman  defended  on  the  ground  that  she  was 
surety  upon  the  note.  When  the  case  was 
before  this  court  at  a  previous  term,  the  tes- 
timony was  construed  to  demand  a  finding 
that  the  note  was  given  for  a  debt  due  by 
one  of  the  makers  other  than  the  married 
woman,  and  that  the  consideration  of  the 
note  was  credit  or  indulgence  extended  to 
the  principal  debtor.  McDaniel  v.  Akridge,  5 
Ga.  App.  208,  62  S.  E.  1010. 

[1]  The  testimony  in  the  present  record 
authorized  a  finding  that  the  married  woman 
signed  the  note  as  principal  in  consideration 
of  the  release  of  the  principal  debtor  who 
was  an  employ^  of  the  payee  in  the  note,  and 
who  agreed  to  work  as  a  farm  hand  upon  the 
plantation  of  the  married  woman.  The  ben- 
efit which  thus  flowed  to  her  was  a  sufllcient 
consideration.  Wilson  v.  McDougald,  supra. 
Court  of  Appeals,  this  day  decided. 

[2]  If  the  principal  debtor  was  released, 
and  the  married  woman  upon  the  consid- 
eration above  mentioned  executed  the  note 
in  settlement  of  the  debt,  this  was  an  orig- 
inal undertaking  on  her  part,  and  she  was 
bound  as  principal,  notwithstanding  the  orig- 
inal debtor  may  have  signed  the  note  ap- 
parently as  a  joint  principal,  if  he  did  so  at 
the  instance  of  the  married  woman  and  in 
reality  as  a  surety  for  her. 

[3]  While  an  instruction  to  the  Jury  based 
upon  the  theory  that  the  account  of  the 
principal  debtor  had  been  transferred  to  the 
married  woman  was  not  in  strict  accord 
with  the  evidence,  there  being  no  evidence 
that  the  account  had  been  formally  trans- 
ferred in  writing  to  her,  this  inaccuracy  in 
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the  charge  will  not  be  held  to  be  cause  for  a 
new  trial,  in  view  of  the  fiict  that  the  evi- 
dence authorized  a  finding  that  the  account 
had  been  surrendered,  and  the  principal  debt- 
or released  therefrom.  The  omission  to 
transfer  the  account  in  writing  in  no  wise 
affected  the  liability  of  the  married  wo- 
man on  the  note. 
Judgment  affirmed. 

<12  Oa.  App.  81) 

BELL  V.  SWAINSBORO  FERTILIZER  CO. 

(No.  4,480.) 

<Court  of  Appeals  of  Georgia.     Dec  21,  1912.) 
(Syllabus  ly  the  Court.) 


Error  from  Superior  Court,  Madison  Coun- 
ty;  D.  W.  Meadow,  Judge. 

J.  H.  Davenport  was  convicted  of  arson, 
and  brings  error.    Reversed. 

John  E.  Gordan,  of  Danielsville,  for  plain- 
tiff in  error.  Thos.  J.  Brown,  SoL  Geni, 
of  Elberton,  for  the  State. 

HILL,  C.  J.  Plaintiff  In  error  was  con- 
victed of  the  crime  of  arson,  his  motion  for 
a  new  trial  was  overruled,  and  the  case  is 
here  for  review.  The  view  we  entertain  of 
the  merits  makes  it  unnecessary  to  pass  on 
the   special   assignments    of   error. 

The  evidence,  In  substance,  is  as  follows: 
Plaintiff  In  error  is  a  negro.  He  got  off 
a  passenger  train  at  Hull,  Ga.,  about  12 
o'clock  at  night  He  was  drunk,  and  the 
marshal  of  the  town  arrested  him  and  put 
him  in  the  Jail,  or  guardhouse.  There  was 
no  one  else  in  the  Jail  or  guardhouse,  and 
no  fire  was  in  there  at  the  time.  Al)oat  an 
hour  after  his  incarceration  the  marshal  dis- 
covered that  the  Jail  was  on  fire,  and,  going 
to  it,  he  attempted  to  bring  the  accused  out 
The  accused  resisted  him  and  made  an  effort 
to  get  away.  There  was  quite  a  struggle  be- 
tween them;  the  marshal  having  to  use  his 
policeman's  ^illy**  to  prevent  the  accused 
from  escaping.  The  Jail  or  guardhouse  was 
burned  to  the  ground.  The  accused  was 
searched,  and  an  empty  purse  and  several 
matches  were  found  in  his  pocket  When 
the  marshal  reached  the  Jail,  it  was  on  fire, 
and  the  accused  was  standing  up  holding  a 
quilt  between  him  and  the  fire.  The  accused 
refused  to  say  anything  to  the  marshal  about 
the  fire,  and,  in  answer  to  his  interrogatioD 
as  to  whether  he  had  set  it  on  fire,  replied 
that  he  could  not  say  that  he  did,  and  that 
he  could  not  say  that  he  did  not.  It  was 
proved  by  one  witness  that  the  accused  sub- 
sequently stated  to  him  that  he  did  not  know 
who  set  it  on  fire,  but  that  a  negro  by  the 
name  of  Wallace  gave  him  some  paper  and 
matches  and  told  him  to  set  it  on  fire.  No 
one  knew  anything  about  a  man  named  Wal- 
lacew  The  negro  was  very  drunk  at  the  time 
of  his  arrest,  and  was  very  drunk  at  the 
time  of  the  fire,  and  when  he  made  the  state- 
ments in  reference  thereto. 

This  is  all  the  evidence  In  the  case,  and,  un- 
der the  well-settled  rules  of  law  applicable 
not  only  to  crimes  generally,  but  especially 
to  cases  of  arson,  we  think  that  it  was  whol- 
ly insufficient  to  support  a  legal  conviction  of 
the  accused.  Nothing  appears  but  that  the 
Jail  or  guardhouse  was  burned ;  and  the  pre- 
sumption is,  therefore,  that  the  fire  was 
the  result  of  accident,  or  of  some  providen- 
tial cause.  Ragland  v.  State,  2  Ga.  App. 
492,  58  S.  E.  689;  West  v.  State,  6  Ga.  App. 
105,  64  S.  E.  130,  and  cases  there  cited. 

In  all  cases  of  arson  the  state  must  prove, 
first,  the  burning,  and,  secondly,  that  it  wa? 
due  to  criminal  agency.    Without  these  two 

•For  other  cases  see  sams  tople  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 


Infants  (§§  47.  67,  58*)— Contracts— Rati- 
fication OB  I>I8AFETRMANCE. 

A  contract  made  by  an  infant  is  not  void, 
but^  merely  voidable,  upon  his  election,  either 
during  minority  or  within  a  reasonable  time 
after  majority,  to  disaffirm.  Strain  v.  Wright, 
7  Ga.  568;  Gonackey  v.  General  Accident  As- 
surance Corporation,  6  Ga.  Anp.  381,  65  S.  E. 
53;  Bentley  v.  Greer,  100  (Sa.  85,  27  S.  B. 
974;,  Vinson  v.  State,  124  Ga.  19,  52  S.  E. 
79.  Retention  after  majority  of  the  fruits  of  a 
contract  made  during  infancy  may  amount  to 
ratification.  Civil  Code  1910,  |  4233;  Wick- 
ham  V.  Torley,  136  Ga.  594,  71  S.  B.  881,  36 
L.  R.  A.  (N.  S.)  57.  But  even  where  the  con- 
sideration received  by  tiie  infant  has  been  con- 
sumed or  destroyed  by  him  during  infancy,  if, 
after  arriving  at  majority,  he  expressly  ratifies 
the  contract  and  promises  performance,  he  is 
bound,  although  he  received  no  new  considera- 
tion. See  Bryan  v.  Walton,  14  Ga.  187  (21); 
Martin  v.  Byrom,  Dud.  203.  Applying  tbe  fore- 
going principles  to  the  facts  of  the  present  case, 
the  verdict  against  the  infant  was  warranted; 
and,  as  no  errors  of  law  are  complained  of, 
the  jndtnnent  overruling  the  motion  for  a  new 
trial  must  be  affirmed. 

[Ed,  Note. — For  other  cases,  see  Infants, 
Cent.  Dig.  II  99.  101-108,  110,  136-148,  149- 
160 ;    Dec  Dig.  ${  47,  57,  58.*] 

Error  from  City  Court  of  Swainsboro;  H. 
R.  Daniel,  Judge. 

Action  by  the  Swainsboro  Fertilizer  Com- 
pany against  W.  R.  Bell.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Williams  &  Bradley,  of  Swainsboro,  for 
plaintiff  In  error.  Smith  &  Klrkland,  of 
Swainsboro,  for  defendant  In  error. 

POTTLE,  J.    Judgment  affirmed. 


(12  Ga.  App.  102) 

DAVENPORT  ▼.  STATE.     (No.  4,541.) 
(Court  of  Appeals  of  Georgia.    Dec.  21,  1912.) 

(Syllabus  by  the  Court,) 

1,  FoRMEB  Decision  Contbolltno. 

This  rase  is  controlled  by  the  decision  of 
this  court  in  West  v.  State,  6  Ga.  App.  105,  64 
S.  E.  130. 

(Additional  Syllabus  by  Editorial  Staff.) 

2.  Arson  (§  37*) — Sufficiency  of  Evidence. 

Evidence  held  insufficient  to  sustain  a  con- 
viction of  arson. 

[Ed,  Note. — For  other  cases,  see  Arson,  (]!ent. 
Dig.  §S  71-73;   Dec.  Dig.  {  37.* J 


6a.) 


WIUlilAMS  V.  HERRINGTON 


757 


essential  facts,  no  crime  is  made  out;  and 
where  the  evidence  does  not  show  what 
caused  the  burning  the  burden  is  on  the  pros- 
ecution to  overcome  the  legal  presumption 
that  the  fire  was  the  result  of  accident,  or  of 
some  providential  cause,  and  to  prove,  beyond 
a  reasonable  doubt,  that  it  was  the  result  of  a 
criminal  agency.  The  facts  and  circumstanc- 
es In  the  present  case  are  Insufficient  to  over- 
come this  presumption,  and  to  prove  that  the 
fire  was  the  result  of  criminal  agency.  The 
resistance  of  the  accused  to  arrest,  and  his 
effort  to  get  away,  and  the  finding  of  the 
matches  in  his  pocket,  are  insufficient  for 
this  purpose.  His  statement  cannot  be  treat- 
ed as  a  confession.  Although  incriminatory 
in  character,  It  Is  not  legally  suffident,  of 
Itself,  to  prove  the  corpus  delicti.  It  is  well 
settled  in  this  state  and  elsewhere  that  a 
confession,  freely  and  voluntarily  made,  is 
not  sufficient  to  establish  the  corpus  delicti 
(West  V.  State,  supra);  that  proof  of  the 
corpus  delicti  must  be  aliunde  the  confession; 
and  that,  before  a  confession  would  author- 
ize a  conviction,  it  must  be  corroborated  by 
evidence  which,  independently  of  the  con- 
fession tends  to  establish  the  corpus  delicti. 
It  may  be  that  the  accused  did  set  fire  to 
this  Jail  or  guardhouse;  but  the  evidence, 
under  these  well-established  rules  of  law, 
did  not  prove  the  fact  The  conviction  must 
be  set  aside,  as  unauthorized  by  law. 
Judgment  reversed. 


as  Oft.  App.  76) 

WILLIAMS  ▼.  HERRINGTON.     (No.  4,464i) 

(Court  of  Appeals  of  Georgia.    Dec.  21,  1912.) 

(8vUalu9  htf  the  Court,) 

1.  Loos  AWD  LoGoiNQ  ({  30*) — Liens— Bona 
Fide  Pubohassbs. 

The  lien  of  a  laborer  upon  logs  hauled  by 
him  for  another  does  not  exist  against  a  bona 
fide  purchaser  without  notice  of  the  lien,  until 
it  is  reduced  to  execution  and  levy. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  f §  80-82 ;  Dec.  Dig.  |  80.*] 

2.   Loos  AND  LOGQINO   (|  33*)— LlENS— ESTOP- 
PEL TO  Claim. 

Where  an  execution  issued  upon  such  a 
lien  foreclosure  is  levied  upon  lumber  in  the 
possession  of  a  person  other  than  the  one  for 
whom  the  logs  were  hauled,  the  giving  by  such 
person  of  a  forthcoming  bond  to  produce  the 
property  at  the  time  and  place  of  sale  does  not 
estop  him,  when  suit  is  brought  upon  the  bond, 
from  asserting  that  at  the  time  the  execution 
was  issued  and  the  levy  was  made  l^e  was  the 
owner  of  the  property  levied  upon. 

fEd.  Note. — For  other  cases,  see  Logs  and 
Logjf ing,  Cent  Dig.  §§  89-103 ;  Dec.  Dig.  { 
33.*] 

Error  from  Superior  Court,  Fulton  County ; 
Oeo.  L.  Bell,  Judge. 

Action  by  T.  C.  Williams,  for  use,  etc., 
against  A.  P.  Herrington.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 


Maddox  &  Sims,  of  Atlanta,  for  plaintiff  in 
error;  Simmons  &  Simmons,  of  Atlanta,  for 
defendant  in  error. 

POTTLE,  J.  Long  foreclosed  a  laborer's 
lien  against  Fulcher  for  hauling  certain  logs 
to  the  latter's  sawmill.  The  lien  execution 
was  levied  upon  lumber  cut  from  the  logs. 
At  the  time  of  the  foreclosure  and  the  levy 
the  lumber  was  in  the  possession  of  and  own- 
ed by  Herrington,  who,  so  far  as  appears, 
had  no  notice  of  Long's  claim  at  the  time 
title  to  the  lumber  was  acquired.  Herrington 
gave  a  bond  conditioned  to  produce  the  lum- 
ber at  the  time  and  place  of  sale.  Subse- 
quently judgment  was  rendered  in  favor  of 
the  plaintiff  in  the  lien  foreclosure  proceed- 
ing. Herrington  failed  to  produce  the  lum- 
ber at  the  time  and  place  of  sale,  and  suit 
was  brought  against  him  upon  the  forthcom- 
ing bond.  At  the  trial  the  foregoing  facts 
appeared,  and  Judgment  was  rendered  against 
Herrington.  The  judge  of  the  superior  court 
sustained  a  certiorari  and  entered  final  Judg- 
ment in  the  defendant's  favor.  The  plaintiff 
excepted. 

[1]  1.  The  statute  gives  to  persons  hauling 
logs  for  another  a  lien  upon  the  logs  to  the 
extent  of  the  amount  of  indebtedness  if  by 
contract,  and  to  the  value  of  the  services 
rendered  if  the  price  thereof  Is  not  agreed 
upon.  Civil  Code  (1910)  {  3359.  The  lien 
does  not  arise  unless  the  logs  are  the  prop- 
erty of  the  employer.  If,  at  the  time  the 
logs  were  hauled,  they  were  the  property  of 
Herrington,  the  plaintiff  had  no  Hen.  Lanier 
V.  Bailey,  120  Ga.  878,  48  S,  B.  324.  Assum- 
ing that  the  logs  belonged  to  Fulcher,  Long 
had  a  lien  as  against  him,  but  a  Hen  would 
not  exist  against  a  bona  fide  purchaser  with- 
out notice  until  the  same  was  reduced  to 
an  execution  and  levied.  Civil  Code  (1910)  f 
3339.  In  Sattes  &  Wimer  Co.  v.  Hales,  11 
Ga.  App.  569,  75  S.  E.  898,  the  lien  was 
allowed  against  an  owner  of  logs  who  did 
not  employ  the  lienor  to  haul  the  logs,  upon 
the  theory  that  the  owner  knew  of  the  con- 
tract to  log  the  mill  and  acquiesced  therein. 
In  other  words,  that  decision  rested  solely 
on  the  proposition  that  the  owner  knowingly 
accepted  the  benefit  of  the  lienor's  services, 
and  was  for  this  reason  equitably  In  the 
same  position  as  if  he  had  employed  the 
laborer  to  perform  the  services.  That  the 
decision  just  cited  is  not  controlling  here  is 
apparent  from  the  following  language  of 
Judge  Russell  in  the  opinion :  "If  the  claim- 
ant had  purchased  the  property  in  ignorance 
of  the  existence  of  the  lien,  the  case  would 
be  different ;  but  the  lien  of  the  laborer  upon 
the  product  of  his  labor  cannot  be  defeated 
by  one  who  has  knowledge  of  the  perform- 
ance of  the  labor,  and  who  accepts  the  benefit 
thereof,  otherwise  than  by  proof  that  the 
lien  was  waived  or  has  been  discharged  by 
payment."     In  order  to  show  that  the  lien 
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(12  Ga.  App.  73> 

NUNEZ  GIN  ft  WAREHOUSE  00.  ▼. 
MOORE.    (No.  4.446.) 

(Court  of  Appeals  of  Georgia.    Dec  21,  1912.) 

Bills  and  Notes  (i  114^)~Admi8Sion8— IjIa- 

BILITY    OV    N0T£~~-RaTIF1CATIDN. 

Where  a  corporation  gave  its  note  for  prop* 
erty  delivered  to  it,  and,  when  the  question  of 
its  payment  came  up,  employed  an  attorney* 
and  called  upon  the  subscriber  whose  stock  the 
company  claimed  to  have  bought  with  the  note 
to  pay  his  subscription,  such  action  was  a  rec- 
ognition of  the  fact  tnat  the  subscriber  was 
still  Indebted  to  the  corporation  for  his  stock, 
and  that  the  corporation  was  liable  upon  the 
note. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  (  224 ;   Dec.  Dig.  f  114.*] 

Error  from  City  Court  of  Swainsboro; 
H.  R.  Daniel,  Judga 

Action  by  Mrs.  Z.  O.  Moore  against  the 
Nunez  Gin  &  Warehouse  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

See^  also,  10  Ga.  App.  350,  73  S.  E.  432. 

T.  N.  Brown,  of  Swainsboro,  for  plaintiff 
in  error.  Smith  &  Kirkland,  of  Swainsboro, 
for  defendant  in  error. 

POTTLE,  J.  This  was  a  suit  against  a 
corporation  upon  a  promissory  note  which 
recited  that  It  was  in  payment  for  certain 
property  therein  described.  The  case  was 
before  this  court  at  a  previous  term,  when 
it  was  held  that  parol  evidence  was  admis- 
sible to  show  the  real  consideration  of  the 
note,  and  that  the  court  erred  In  excluding 
testimony  offered  by  the  defendant  to  show 
that  the  note  was  given  In  payment  of  capital 
stock  in  the  defendant  corporation,  and  that. 
Inasmuch  as  the  corporation  was  not  per- 
mitted to  purchase  its  own  stock,  the  evi- 
dence thus  excluded  showed  a  valid  defense 
to  the  note.  Nunez  Gin  ft  Warehouse  Co. 
V.  Moore,  10  Ga.  App.  350,  73  S.  E.  432. 

When  the  case  came  on  for  trial  a  second 
time,  the  oral  testimony  offered  by  the  de- 
fendant demanded  a  finding  in  sui^)ort  of 
its  plea.  It  appeared,  however,  from  the 
minutes  of  the  corporation,  which  were  in- 
troduced In  evidence,  that  the  question  of 
payment  of  the  note  sued  on  came  up  for 
discussion,  that  a  motion  was  carried  to  em- 
ploy an  attorney  to  investigate  the  matter, 
and  that  the  subscriber  whose  stock  the  cor- 
poration claimed  to  have  bought  by  the  ex- 
ecution of  the  note  was  called  on  to  pay  the 
amount  of  his  stock  subscription.  This  ac- 
tion of  the  stockholders  was  a  recognition 
of  the  fact  that  the  subscriber  was  still  Indebt- 
ed to  the  cori)oration  for  his  stock,  and  that 
the  corporation  was  indebted  upon  the  note 
for  the  machinery  which  had  been  deliver- 
ed to  it,  and  which  was  described  in  the  note. 
This  being  so,  a  verdict  against  the  cori)ora- 
tlon  was  authorized,  and  the  court  did  not 
err   in   refusing  to  sustain   a  motion  for  a 

•For  other  cases  lee  same  topic  and  lection  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 


existed  against  Herrlngton,  it  was  incumbent 
upon  the  plaintiff  to  produce  proof  that  at 
the  time  Herrlngton  acquired  title  to  the 
lumber  he  knew  of  the  contract  that  he  had 
with  Long,  and  that  he  had  performed  serv- 
ices thereunder  by  hauling  the  logs  to  the 
mill.  There  is  nothing  in  the  agreed  state- 
ment of  facts  to  indicate  that  Herrlngton  had 
any  knowledge  that  Long  had  performed 
these  services,  and  he  is  therefore  In  the 
position  of  a  bona  fide  purchaser  and  pro- 
tected under  the  express  terms  of  the  statute. 

[2]  2.  It  is  Insisted,  however,  that  Herrlng- 
ton is  estopped  to  deny  the  existence  of  the 
lien  and  plead  his  own  title,  by  reason  of 
the  fact  that  he  gave  a  bond  to  produce  the 
property  at  the  time  and  place  of  sale,  and 
that,  as  it  is  admitted  that  the  property  was 
not  produced,  there  was  a  breach  of  the 
bond.  In  other  words,  it  is  contended  that 
the  plaintiff  makes  out  his  case  by  introduc- 
ing the  bond  and  proving  a  breach  of  its 
condition.  The  suit  is  for  damages  for  a 
breach  by  the  defendant  of  his  obligation 
to  produce  the  property  at  the  time  and  place 
of  sale.  Before  the  plaintiff  can  recover,  he 
must  show  two  things:  First,  a  breach  of 
the  bond;  and,  second,  that  he  has  been 
damaged  by  the  breach,  and  the  amount 
thereof.  Herrlngton  was  not  a  party  to  the 
proceeding  in  which  a  judgment  was  obtain- 
ed against  Fulcher  setting  up  Long's  lien, 
and  therefore  he  is  not  bound  by  that  judg- 
ment He  could  have  filed  a  claim  to  the 
levy  and  in  this  way  set  up  his  title.  But 
the  claim  laws  are  cumulative,  and  one  upon 
whose  property  an  Illegal  levy  is  made  is 
not  estopped  to  set  up  his  title  because  he 
falls  to  file  a  claim.  If  in  a  suit  upon  a 
forthcoming  bond  it  appears  that  the  real 
plaintiff  has  no  title  to  the  property  described 
therein,  he  has  not  been  damaged  by  a  fail- 
ure of  the  defendant  to  produce  It  It  Is  ad- 
mitted in  the  agreed  statement  of  facts  that 
Fulcher  did  not  have  title  to  the  lumber 
at  the  time  the  execution  was  issued  under 
the  lien  foreclosure  proceeding,  or  at  the 
time  of  the  levy,  and,  as  the  judgment  In 
favor  of  Long  In  the  foreclosure  proceeding 
was  not  binding  upon  Herrlngton,  the  plain- 
tiff was  not  entitled  to  recover  on  the  bond. 
Whether  he  might  have  recovered  merely 
nominal  damages  upon  proof  of  the  technical 
breach  of  the  bond  need  not  be  considered, 
since  no  such  question  as  that  is  raised  in 
the  record,  and  the  judgment  will  not  be  re- 
versed for  the  purpose  of  allowing  a  recovery 
of  nominal  damages  only.  That  the  defend- 
ant is  not  estopped  by  giving  the  bond  Is 
settled  by  the  decision  of  the  Supreme  Court 
in  Lackey  v.  Mize,  75  Ga.  692.  See,  also, 
Barrett  v.  Butler,  54  Ga.  581. 

The  judge  of  the  superior  court  rightly 
sustained  the  certiorari  and  entered  final 
judgment  in  the  defendant's  favor. 

Judgment  affirmed. 
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new  trial,   based   solely   upon  the  general 
grounds  that  the  yerdlct  was  contrary  to 
law  and  the  evidence. 
Judgment  affirmed. 


02  Qa.  App.  74) 

HALL  Y.  MOORING.     (No.  4,451.) 
(Court  of  Appeals  of  Georgia.    Dec  21,  1912.) 

(8yUahu9  hy  the  Court,) 

1.  Phtbicianb  and   Stjbobonb   (f  24*) — ^Ao- 

TEONS   FOB   COUFENBATION— SumOIBNCX    OV 
EVIDBNCB. 

The  evidence  authorized  the  verdict  in  the 
justice's  court,  and  the  certiorari  record  dis- 
closes no  reason  for  reversing  the  judgment  of 
the  superior  court  refusing  to  disturb  the  ver- 
dict. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Oent  Dig.  fi  53-62;  Dec  Dig.  f 
24.*J 

(Additional  Syllabus  by  Editorial  Staff.) 

2.  Afpbal  and  Ebbob  (§  1046*) — Conduct  or 
Pabtibs— Effect. 

That,  during  the  testimony  of  defendant 
and  the  argument  of  her  counsel^  plaintifF 
called  defendant  a  liar  and  said  that  she  had 
lied  is  not  ground  for  a  reversal  of  a  judgment 
for  plaintiff  where  injury  to  defendant  is  not 
clearly  i^own. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f(  4128-4134;  Dec  Dig.  ( 
1046.*! 

Error  from  Superior  Ck>urt,  Fulton  Coun- 
ty;  Geo.  L.  Bell,  Judge. 

Action  by  C.  K.  Mooring  against  J.  H. 
Hall.  Judgment  for  plaintiff,  and  defend- 
ant bringt)  error.    Affirmed. 

Frank  I*  Neufville,  of  Atlanta,  for  plain- 
tiff In  error.  J.  V.  Poole,  of  Atlanta,  for  de- 
fendant in  error. 

POTTLE,  J.  [1]  This  was  a  contest  be- 
tween two  members  of  the  gentler  sex.  The 
plaintiff  was  a  practitioner  of  the  art  or 
science  of  osteopathy,  and  the  defendant  ei- 
ther needed,  or  thought  she  did  (which  Is  the 
same  thing),  the  services  of  the  plaintiff. 
Several  visits  were  made  at  $3.10  per  visit; 
the  10  cents  being  added  for  street  car  fare, 
and  the  whole  bill  amounted  to  $27.90.  The 
defendant  says  she  paid  all  she  really  owed, 
and  that  the  plaintiff  charged  her  for  a 
number  of  social  calls,  during  the  course  of 
which  the  defendant  was  importuned  to  con- 
tinue the  treatment  The  defendant  says 
that  she  declined  to  do  so,  and  that  the  serv- 
ices rendered  by  the  doctor  gave  her  no  re- 
lief, and  were  so  unsatisfactory  that  she  wa0 
forced  to  resort  to  a  physician  of  the  allopath- 
ic school,  who  administered  pills  and  mix- 
tures in  the  good  old-fashioned  way.  On  the 
issues  of  fact  the  plaintiff  outsAvore  the  de- 
fendant, or  at  least  the  jury  in  the  justice^s 
court  thought  she  .did,  and  the  judge  of  the 
superior  court  refused  to  interfere.  This  is 
the  end  of  the  law  so  far  as  this  branch  of 
the  case  is  concerned.     It  would  never  do 


to  hold  that  a  doctor  la  entitled  to  recover 
only  where  he  cures  the  patient.  If  we  did, 
the  members  of  this  learned  profession  might 
hesitate  to  respond  in  extreme  cases  where 
the  chances  were  against  them.  So  far  ns 
we  are  concerned,  the  doctors  may  continue 
to  bury  their  mistakes  and  recover  for  theit 
services  as  they  have  always  done.  If  we 
were  dealing  with  lawyers,  the  rule  might  be 
different;  but  sufficient  unto  the  day  is  the 
evil  thereof.  The  defendant  says  that  sh« 
ought  not  to  pay  the  extra  10  cents  per  visit 
because  the  doctor  usually  walked.  However, 
the  plaintiff  testified  that  the  charge  was 
usual  and  reasonable.  If,  so,  she  had  a  right 
to  walk  and  save  the  10  cents. 

[2]  It  appears  from  the  record  that  the 
trial  waxed  warm,  and  during  the  testimony 
of  the  defendant,  the  plaintiff  became  excited 
and  exclaimed,  "Liar,  liar,  liar,*'  and,  while 
the  defendant's  counsel  was  endeavoring  to 
persuade  the  jury  to  accept  his  client's  theo- 
ry of  the  case,  the  plaintiff  did,  at  intervals, 
"yell  out  in  court  that  the  defendant  was  a 
liar  and  had  lied."  Complaint  is  made  that 
this  conduct  of  the  plaintiff  humiliated  and 
embarrassed  the  defendant  and  prejudiced 
the  jury  against  her,  and  that  the  verdict 
ought  to  be  set  aside  because  the  magistrate 
failed  to  punish  the  plaintiff  for  contempt 
Doubtless  the  conduct  of  the  plaintiff  over- 
awed the  chivalrous  young  justice  and  em- 
barrassed him  quite  as  much  as  it  did  the  de- 
fendant, and  we  are  not  dlsi)osed  to  criticise 
too  harshly  his  exhibition  of  judicial  timid- 
ity. At  any  rate,  the  failure  of  the  magis- 
trate to  punish  the  contumelious  plaintiff 
must  be  allowed  to  rest  upon  his  judicial  con- 
science. If  we  had  any  means  of  knowing 
that  the  plaintiff's  conduct  terrorized  the 
jury  and  coerced  the  verdict  In  her  favor,  we 
would,  in  the  interest  of  a  fair  and  impartial 
trial,  direct  another  hearing.  But  the  jury 
doubtless  felt  secure  under  the  protection  of 
the  bailiff  and  the  sacred  predncta  of  the 
courtroom,  and,  if  they  had  returned  a  ver- 
dict adverse  to  the  plaintiff,  there  was,  no 
doubt,  some  rear  door  through  which  they 
might  have  dispersed  and  thus  have  escaped 
violence  at  the  hands  of  a  litigant  outraged 
at  the  injustice  which  had  been  meted  out 
to  her.  Viewing  the  matter  from  this  safe 
distance,  we  are  inclined  to  think  that  the 
unseemly  conduct  of  the  plaintiff  would 
more  likely  have  prejudiced  her  own  cause 
than  it  did  the  defendant's. 

There  are  other  errors  assigned  in  the  peti- 
tion for  certiorari,  but  the  magistrate  in  his 
answer  seems  to  have  effectually  disposed  of 
these.  According  to  the  answer,  the  appeal 
was  entered  In  due  time,  and  the  defend- 
ant's demand  for  a  bill  of  particulars  was 
complied  with.  The  amendment  attaching  the 
itemized  statement  was  filed  in  court  This 
was  sufficient  service  upon  the  defendant 

Judgment  affirmed. 


*For  oiber  cases  sss  same  topio  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Ssrtes  A  Rsp'r  Indexes 
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!12  Ga.  App.  62) 

STANDARD   FASHION  C50.  ▼.  NBSWTON- 

HART  OO.    (No.  4,434.) 
(Court  of  Appeals  of  Georgia.    Dec.  ZU  1912.) 

(SyUahuM  hy  the  Court,) 

1.  Pleading  (|  271*)— Vebification— Amend- 

UENT. 

Where  suit  ia  brought  upon  an  open  ac- 
count which  is  verified  as  prescribed  by  law, 
an  unverified  plea  denying  indebtedness  may  be 
amended  at  the  trial  term  by  annexing  thereto 
a  verification  thereof. 

[Ed.  Note.^For  other  cases,  see  Pleading, 
Cent  Dig.  {  819 ;   Dec.  Dig.  f  271.*] 

2.  Sales  (|  353*) — ^Actiomb  for  Price— Plea. 

Where  suit  is  brought  upon  an  open  ac- 
count for  goods  sold  and  delivered  under  a 
written  contract,  a  plea  should  not  be  allowed 
which  avers  merely  that  the  goods  could  not 
be  sold  because  they  were  old  and  out  of  style, 
but  does  not  allege  that  the  goods  were  not 
of  the  kind  or  quality  described  in  the  con- 
tract or  that  the  plaintiff  has  failed  to  com- 
ply with  any  of  the  terms  thereof. 

[Ed.  Note.— For  other  cases,  see  Sales,  Out 
Dig.  f {  995-1004 ;   Dec  Dig.  |  353.*] 

Error  from  City  Oonrt  of  Sylvanla;  H.  A. 
Boykln,  Judge. 

Action  by  the  Standard  Fashion  Company 
against  the  Newton-Hart  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

White  &  Lovett,  of  Sylvanla,  for  plaintiff 
In  error.  J.  W.  Overstreet,  of  Sylvanla,  for 
defendant  In  error. 

POTTLE,  J.  This  was  an  action  on  an 
open  account  for  goods  sold  and  delivered 
under  a  written  contract  The  contract  was 
executed  January  26,  1910.  It  was  to  remain 
In  force  for  three  years  from  the  date  of  the 
first  shipment  of  the  goods  therein  describ- 
ed, and  from  year  to  year  thereafter  until 
terminated  by  written  notice  as  provided  In 
the  contract  Under  the  contract  the  de- 
fendant purchased  $100  worth  of  standard 
patterns,  "assortment  to  Include  styles  of 
April  issue."  It  was  further  provided  that 
additional  patterns  would  be  furnished  from 
time  to  time  as  ordered  by  the  purchaser. 
The  contract  recited:  "Commence  these  or- 
ders for  monthly  goods  for  April  issue,  and 
continue  during  term  of  this  arrangement" 
It  was  further  provided  that  in  each  Janu- 
ary and  July  the  patterns  which  had  been 
discarded  were  to  be  delivered  to  the  seller 
for  credit  at  nine-tenths  their  cost  in  ex- 
change for  other  patterns  to  be  shipped  there- 
after, and  that  at  the  termination  of  the  con- 
tract all  patterns  on  hand  were  to  be  re- 
turned for  cash  credit  at  three-fourths  their 
cost  The  purchaser  agreed  to  keep  a  stock 
of  patterns  on  hand  at  or  above  the  value  of 
$100,  except  during  July  and  January,  and 
further  agreed  to  handle  the  seller's  pat- 
terns exclusively.  The  account  sued  on  was 
verified  as  provided  by  law,  and  at  the  ap- 
pearance term  the  defendant  filed  an  un- 
verified answer  containing  a  general  denial 


of  Indebtedness.  At  the  trial  term,  over  ob- 
jection of  the  plaintiff,  the  defendant  was 
allowed  to  amend  its  answer  by  adding  a 
verification  thereto.  Also  during  the  trial 
the  defendant  amended  Its  answer,  over  ob- 
jection of  plaintiff,  by  alleging  that  the 
patterns  delivered  to  It  under  the  contract 
"were  not  as  represented";  that  they  were 
old,  out  of  style,  and  unsalable,  and  for 
this  reason  were  worthless,  and  the  con- 
sideration had  entirely  failed.  Defendant 
further  averred  that  It  had  about  1,200  of 
the  patterns  on  hand,  and  offered  to  return 
them  to  the  plaintiff  without  cost  The  ob- 
jection to  this  amendment  was  that  It  set 
forth  no  defense,  and  was  an  effort  to  vary 
the  terms  of  a  written  contract  The  Jury 
returned  a  verdict  In  favor  of  the  defendant 
and  the  plaintiff's  motion  for  a  new  trial  was 
overruled. 

[111.  The  statute  required  the  defendants 
answer  to  be  verified.  Civil  Code  1910,  | 
4728.  But  we  know  of  no  reason  why  the 
verification  could  not  have  been  added  by 
amendment  The  point  seems  never  to  have 
been  expressly  passed  on,  but  In  Nix  v.  Bru- 
ton,  10  Ga.  App.  278,  73  S.  B.  350,  there  is 
a  distinct  intimation  that  such  an  amend- 
ment would  be  allowed.  Inasmuch  as  the 
original  answer  contained  a  general  denial 
of  any  Indebtedness  to  the  plaintiff,  this  was 
enough  to  amend  by. 

[2]  2.  We  do  not  think,  however,  that  the 
amended  answer  was  good  In  substance. 
The  purties  entered  into  a  written  contract 
by  the  terms  of  which  the  defendant  was  to 
sell  exclusivelyt  duiilng  a  period  of  three 
years  or  longer,  patterns  to  be  delivered  by 
the  plaintiff  from  time  to  time  as  stipulated 
in  the  contract  Tlie  shipments  of  patterns 
were  to  begin  with  the  month  of  April,  and 
to  continue  during  the  contract  This  lan- 
guage is  somewhat  ambiguous,  but  means  ap- 
parently that  the  patterns  were  to  be  shipped 
out  each  month  in  accordance  with  styles 
then  prevailing.  Additional  patterns  were 
to  be  shipped  as  ordered  by  the  purdiaser 
from  time  to  time.  There  Is  no  plea  that 
the  seller  did  not  comply  with  its  contract 
There  is  no  averment  in  the  plea  that  the 
first  assortment  of  patterns  did  not  Include 
the  styles  of  April  as  stipulated  in  the  con- 
tract Nor  is  there  any  plea  that  shipments 
were  not  made  from  time  to  time,  either  up- 
on orders  of  the  purchaser  or  otherwise.  In 
strict  accordance  with  the  contract  It  is 
alleged  that  the  patterns  were  old  and  out 
of  style  and  unsalable.  All  of  this  might  be 
true,  and  yet  the  patterns  might  still  be 
such  as  were  described  in  the  contract  Evi* 
dently  the  parties  contemplated  that  all  of 
the  patterns  could  not  be  sold,  because  it  wns 
expressly  provided  that  twice  a  year  pat- 
terns that  were  out  of  style,  out  of  date,  and 
unsalable  might  be  delivered  back  to  the  sell- 
er and  credited  at  nine-tenths  their  cost  \n 


*For  other  cases  see  same  topic  and  sectioa  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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exchange  for  other  patterns.  And  it  was  fur- 
ther provided  that,  at  the  termination  of  the 
contract,  all  patterns  unsold  could  be  re- 
turned for  cash  credit  at  three-fourths  of 
their  cost  The  defendant  contracted  to 
take  and  pay  for  the  plaintiff's  patterns  when 
shipped  in  accordance  with  the  contract 
There  is  neither  plea  nor  proof  that  "stand- 
ard patterns/*  as  described  in  the  contract, 
were  not  shipped  at  the  times  therein  re- 
ferred to. 

The  testimony  for  the  plaintiff  shows  that 
it  complied  literally  with  its  contract  in  ev- 
ery particular,  and  practically  the  only  de- 
fense offered  by  the  defendant  was  that  it 
could  not  sell  the  patterns.  There  was  no 
guarantee  in  the  contract  that  the  patterns 
could  be  sold,  and  the  seller  is.  remitted  to 
his  contract  for  the  rebate  therein  provided 
for  all  unsalable  patterns.  The  defendant's 
plea  was  good  in  so  far  as  it  contained  a 
general  denial  of  indebtedness.  But  those 
paragraphs  of  the  plea  which  sought  to  set 
up  as  a  defense  that  the  patterns  were  un- 
salable and  not  as  represented  ought  to  have 
been  stricken.  If  the  defendant  means  to 
plead  that  the  patterns  were  not  of  the  kind 
contracted  for,  it  is  quite  an  easy  matter  to 
allege  this  distinctly.  If  the  defense  is  that 
the  plaintiff  delayed  shipment  until  the  iMitr 
terns  were  out  of  style,  or  did  not  ship  the 
particular  patterns  which  it  was  placing  up- 
on the  market  during  the  months  they  were 
shipped  to  the  defendant,  then  this  could  be 
distinctly  alleged.  But  simply  to  aver  that 
the  defendant  could  not  sell  the  patterns  be- 
cause they  were  old  and  out  of  date  is  not 
equivalent  to  an  allegation  that  the  patterns 
shipped  were  not  of  the  kind  contracted  for. 
Unless  the  defendant  will  amend  and  make 
its  allegations  more  specific  in  these  respects, 
Its  amended  plea  should  be  stricken,  and,  up- 
on a  general  denial,  the  plaintiff  would  be 
entitled  to  recover,  unless  the  defendant  can 
show  either  that  it  did  not  get  the  goods  or 
has  paid  for  them.  It  results  from  what  has 
been  said  that  the  court  erred  in  allowing 
the  amended  plea,  and  everything  that  oc- 
curred thereafter  during  the  progress  of  the 
trial  was  nugatory. 

Judgment  reversed. 


(12  Oa.  App.  68) 

WARRRN  BRICK  €0.  et  al.  v.  LAGARDE 
LIMB  &  STONE  CO.     (No.  4,422.) 

(Court  of  .Appeals  of  Georgia.    Dec.  21,  1912.) 

(Syllahus  by  the  Court.) 

1.  Process  (§  (J3*)— Sebvice— Time  for  Serv- 
ice. 

Where  a  petition  Ib  filed,  returnable  to  the 
next  succeeding  term  of  the  court,  and  service 
upon  the  defendant  is  not  perfected  in  due  time 
before  the  convening  of  that  term,  the  court 
has  full  power  and  authority^  at  the  appearance 
term,  to  pass  an  order  requiring  service  to  be 
perfected  by  the  next  term  of  the  court,  which, 
upon  the  passage  of  such  order,  becomes  the 
appearance  term  of  the  case;  but  if  service  is 


not  perfected  by  that  term,  and  no  order  is 
taken  for  service  for  the  succeeding  term,  serv- 
ice perfected  thereafter  upon  the  defendant  is 
a  nullity,  and  the  petition  should  be  dismissed, 
upon  a  motion  filed  by  the  defendant  in  due 
time  after  the  entry  of  service  by  the  sheriff. 
[EkI.  Note.— For  other  cases,  see  Process, 
Cent.  Dig.  Sf  71-76 ;    Dec.  Dig.  {  63.*] 

2.  Partnership  (§  219*)  — Actions  —  Judo- 
me.nt— Service  of  Process. 

Where  a  suit  is  brought  against  two  per- 
sons as  partners,  one  of  whom  is  regularly  serv- 
ed, the  case  may  proceed  against  him,  and  a 
judgment  and  execution  in  favor  of  the  plain- 
tiff will  bind  the  individual  property  of  the 
partner  served  as  well  as  the  assets  of  the  co- 
partnership. If,  in  such  a  case,  one  of  the 
partners  is  duly  served,  and  an  ineffectual  entry 
of  service  is  made  as  to  the  other,  the  peti- 
tion may  be  dismissed  as  to  the  latter,  and  the 
suit  proceed  against  the  partner  lawfully 
served. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  S§  429-440,  442-445;  Dec.  Dig.  § 
219.*] 

3.  Appeal  and  Krror  (§  979*)— Review— Dis- 
cretion OF  Trial  Court— Ground  of  New 
Trial. 

Upon  the  merits,  the  case  falls  within  the 
well-established  rule  that,  where  the  evidence 
is  conflicting,  the  discretion  of  the  trial  judge 
in  granting  a  first  new  trial  wiU  not  be  dis- 
turbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  CVnt.  Dig.  if  3871-^873,  3877;  Dec. 
Dig.  i  979.*] 

&ror  from  C^ty  Court  of  Bainbridge;  W. 
H.  Krause,  Judge. 

Action  by  the  Lagarde  Lime  &  Stone  Com- 
pany against  Warren  and  Wainman,  as  part- 
ners doing  business  under  the  name  of  War- 
ren Brick  Company.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed  in  part 
and  in  part  reversed. 

BlUie  B.  Bush,  of  Colquitt,  for  plaintiffs 
in  error.  J.  C.  Hale,  of  Bainbridge,  for  de- 
fendant in  error. 

POTTLE,  J.  Suit  was  brought  against 
Warren  and  Walnman,  as  partners  doing 
business  under  the  name  of  the  Warren 
Brick  Company,  returnable  to  the  March 
term  of  the  city  court  of  Bainhridge.  Pro- 
cess was  regularly  issued.  On  February  19, 
1910,  the  sheriff  made  a  return  of  non  est 
inventus  as  to  both  of  the  partners.  During 
the  March  term,  1910,  the  court  passed  an 
order  that  service  be  perfected  on  the  defend- 
ants for  the  June  term,  1910,  and  a  new  pro- 
cess was  duly  annexed  to  the  petition,  re- 
turnable to  the  June  term.  On  April  2,  1910, 
a  return  of  service  was  made  as  to  Walnman. 
No  order  of  any  sort  was  taken  at  the  June 
term  in  reference  to  service  upon  the  defend- 
ant Warren.  On  January  10,  1911,  which 
was  presumably  during  the  December  term, 
1910,  of  the  city  court,  the  judge  passed  an 
order  directing  that  service  be  perfected  up- 
on Warren  for  the  March  term,  1911.  On 
January  21,  1911,  a  return  of  service  was 
made  as  to  Warren.  On  February  19,  1911. 
the  defendants,  Warren  and  Walnman,  filed 
a  motion  to  dismiss  the  petition  for  want  of 


*Por  other  cases  see  same  topic  and  ssctlon  NUMBER  la  D«o.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Index 
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legal  service  upon  them,  and  upon  the  same 
day  filed  an  answer  denying  indebtedness, 
bnt  not  reserving  in  their  answer  the  right 
to  insist  upon  their  motion  to  dismiss.  The 
jury  returned  a  verdict  in  favor  of  the  de- 
fendants, and  upon  motion  of  the  plaintiff 
the  trial  judge  granted  a  new  trial.  The  de- 
fendants excepted,  assigning  error  upon  the 
judgment  granting  a  new  trial,  and  upon  the 
order  overruling  their  motion  to  dismiss. 

[1]  1.  The  motion  to  dismiss  should  have 
been  sustained  as  to  Warren.  It  was  prop- 
erly overruled  as  to  Wainman.  While  the 
petition  was  made  returnable  to  the  March 
term,  1910,  no  service  was  made  upon  either 
of  the  defendants  prior  to  that  term.  The 
court  had  authority  at  the  March  term  to 
pass  the  order  which  had  the  effect  of  mak- 
ing the  June  term,  1910,  the  appearance  term 
in  the  case,  as  to  both  of  the  defendants. 
Wainman  was  duly  served  for  that  term, 
but  no  service  was  perfected  on  Warren,  and 
no  order  was  taken  at  that  term  for  service 
upon  him  at  a  later  date.  The  June  term, 
1910,  was  the  appearance  term  of  the  case, 
and,  in  the  absence  of  an  order  granted  at 
that  term  to  perfect  service  for  a  later  term, 
the  service  upon  Warren  of  the  petition  and 
process  which  had  been  made  returnable  to 
the  June  term  was  a  nullity.  Brown  v.  Tom- 
berlin,  137  Ga.  596,  73  S.  B.  947.  Wainmain, 
however,  having  been  served  within  the  time 
required  by  the  order  regularly  passed  at 
the  March  term,  1910,  the  service  upon  him 
was  good.  The  decision  in  Whitfield  v.  Whit- 
field, 127  Ga.  419,  56  S.  E.  490,  is  relied 
upon  to  support  the  proposition  that  by  fil- 
ing an  answer,  without  therein  reserving  the 
right  to  insist  upon  his  motion  to  dismiss, 
Warren  waived  service  and  process.  That 
decision,  however,  is  not  in  point  It  ap- 
peared in  that  case  that,  at  or  before  the  ap- 
pearance term,  the  defendant  entered  a  gen- 
eral appearance  and  filed  a  plea  to  the  mer- 
its, without  reserving  the  right  to  object  for 
want  of  service.  At  the  hearing  he  moved 
orally  to  dismiss  the  petition  for  want  of 
service.  It  was  held  that  this  motion  came 
too  late;  that  by  entering  a  general  appear- 
ance and  filing  a  plea  to  the  merits  at  a  pre- 
vious term  of  the  court  the  defendant  had 
waived  process  and  service  and  could  not 
thereafter  withdraw  this  waiver.  Such  is 
not  the  case  here.  The  motion  and  the  an- 
swer were  both  filed  the  same  day.  When 
this  is  done,  it  is  not  essential,  under  the 
practice  prevailing  in  this  state,  that  the 
right  to  insist  upon  the  motion  to  dismiss 
should  be  espressly  reserved  in  the  answer. 
On  the  contrary,  the  filing  of  the  motion  to 
dismiss  simultaneously  with  the  answer  is 
a  sufficient  declaration  on  the  part  of  the  de- 
fendant that  he  reserves  the  rigbt  to  insist 
upon  the  grounds  of  his  motion.  Warren 
not  being  regularly  before  the  court,  and  it 


being  too  late  to  perfect  service  upon  him 
his  motion  should  have  been  sustained. 

[21  2.  It  is  suggested,  in  the  brief  of  coun- 
sel for  plaintiff  in  error,  that,  inasmuch  as 
the  verdict  was  a  joint  one,  it  ought  to  be 
set  aside  as  to  both  defendants.  Where  co- 
partners are  sued  and  service  is  perfected 
upon  only  one  of  them,  the  plaintiff  has  a 
right  to  proceed  to  judgment  and  executioD 
against  the  defendant  served.  Civil  Code 
1910,  S  5591.  3uch  a  judgment  binds  the  co- 
partnership property  and  the  individual 
property  of  the  partners  served.  Civil  Code 
1910,  f  5592.  Not  having  been  legally  served, 
Warren  is  to  be  treated  as  not  having  been 
served  at  alL  The  petition  was,  however, 
good  as  a  suit  against  the  partnership  and 
Wainman,  one  of  the  partners  who  was  law- 
fully served,  and  the  judgment  granting  a 
new  trial  can  stand  both  as  to  the  partner- 
ship and  as  to  hiuL 

[3]  3.  The  defense  was  payment,  and  on 
this  Issue  the  evidence  was  directly  conflict- 
ing. For  this  reason  the  case  falls  within 
the  oft-repeated  rule  that  the  discretion  of 
the  trial  judge  in  granting  a  first  new  trial 
will  not  be  disturbed. 

Direction  will  be  given  that  the  judgment 
overruling  the  motion  to  dismiss  the  petition 
and  granting  a  new  trial  be  afllrmed  as  to 
Wainman,  and  that  the  judgment  overrulini: 
the  motion  to  dismiss  the  petition  be  reversed 
as  to  Warren.  The  effect  of  this  judgmait 
is  necessarily  to  set  aside  the  verdict  as  to 
Warren  and  the  judgment  entered  up  there- 
on. 

Judgment  affirmed  in  part,  and  in  part  re- 
versed. 


(12  da.  App.  91) 
WALKER  V.   STATE.     (No.  4,524.) 
(Court  of  Appeals  of  Georgia.    Dec.  21,  1912.) 

(SyllahuB  Iv  the  Court.) 

iNDICTkOENT    AND    INFORMATION    ({}    87,     147, 

202*)--Oriminai.  Law  ({  186»)— Rbquisitks 
OF    Accusation— Dai«    of    cyrFENSR— Fob- 

IIBB  JBOPABDT. 

An  indictment  which  alleges  that  the  of- 
fense described  therein  was  committed  on  a 
named  day  and  month,  but  omits  to  state  the 
year  of  its  commission,  is  not  absolutely  void, 
but  is  open  to  special  demurrer  before  pleading 
to  the  merits.  The  defect  in  the  indictment  in 
failing  to  state  the  year  when  the  offense  was 
committed  is  a  mere  formal  defect  and  cannot 
be  taken  advantage  of  after  verdict.  A  verdict 
of  acquittal  under  said  indictment  is  a  bar  to 
a  subsequent  conviction  for  the  same  transac- 
tion or  offense  covered  by  the  indictment. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §§  244-255,  490- 
494,  (540-650;  Dec.  Dig.  §§  87.  147,  202:* 
Criminal  I^w,  Cent  Dig.  §§  312,  320,  345- 
361 ;    Dec.  Dig.  f  186.*1 

Error  from*  City  Court  of  Americus;  W. 
M.  Harper,  Judge. 

John  Walker  was  convicted  of  gaming, 
and  brings  error.    Reversed. 


*For  other  cases  see  same  topio  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep*r  Indezet 
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Hollls  Fort,  of  Amerlcus,  for  plaintiff  in  i  If  It  was  an  Indictment  void  on  its  face,  up- 
error.  Zacli  Chllders,  Sol.,  of  Amerlcus,  and  '  on  whicli  no  valid  Judgment  could  have 
J.  R.  Williams,  Sol.  Gen.,  of  Amerlcus,  for  been  entered,  the  accused  was  not  in  Jeopardy 
the  State.  thereunder,  and  his  plea  was  not  a  good  one, 

and  there  was  no  error  In  overruling  it    So 

HILL,  C.  J.  Plaintiff  in  error  was  tried  the  first  question  that  we  consider  is  whether 
•on  an  indictment  which  was  as  follows  or  not  the  allegation  as  to  the  time  when  the 
<omitting  the  formal  parts) :    "For  that  the  ,  offense  of  gaming  was  committed,  as  set  out 


said  John  Walker,  on  the  2  day  of  Oct  in 

the  year  nineteen  hundred  and in  the 

county  aforesaid,  did  then  and  there  unlaw- 
fully and  with  force  and  arms,  play  and  bet 


in  the  indictment,  was  a  fixed  date,  to  wit, 
in  the  year  1900.  If  the  time  alleged  when 
the  offense  was  committed  was  1900,  then, 
under  authority  of  the  Supreme  Court  in 


for  money  and  other  things  of  value  at  a  I  the  case  of  McLane  v.  State,  4  Ga.  335,  the 
certain  game  played  with  cards,  to  wit,  poker,  |  indictment  was  absolutely  void,  and  the  ac- 
skln,  seven-up,  and  other  gome  or  games  ,  cused,  on  his  trial  thereunder,  was  no):  in 
played  with  cards."  No  demurrer  was  filed  Jeopardy,  as  no  valid  Judgment  could  be 
to  the  indictment,  and  the  accused  went  to  |  entered  thereon  against  him.  In  that  case 
trial  on  the  plea  of  general  issue.    The  state   it  appeared  on  the  face  of  the  indictment  that 


offered  evidence  that  the  offense  charged  Id 
the  indictment  took  place  on  the  2d  day  of 
October,  1911.    The  accused  objected  to  this 


the  offense  with  which  the  defendant  was 
charged  was  barred  by  the  statute  of  limita- 
tions, and  none  of  the  exceptions  mentioned 


evidence  on  the  ground  that  it  was  immate-  •  in  the  statute  to  prevent  its  operation  were 
rial  and  irrelevant,  as  the  indictment  charged  j  alleged  therein,  and  it  was  held  that  a  motion 
that  the  offense  took  place  in  the  year  1900,  |  to  arrest  the  Judgment  should  have  been  sus- 
and  the  trial  Judge  sustained  the  objection   tained.    In  other  words,  that  if  the  offense 


and   excluded  the   testimony,   whereupon  a 
verdict  of  not  guilty  was  returned.    Subse- 


appeared  on  the  face  of  the  indictment  to 
have  been  barred  by  the  statute  of  llmita- 


^uently  an  accusation  was  preferred  in  the  ,  tions  in  reference  thereto,  and  some  statutory 
city  court  of  Amerlcus  charging  the  plaintiff !  exception  is  relied  upon  to  prevent  this  bar, 
in  error  with  the  offense  of  gaming,  and  on  ;  such  exception  should  be  alleged  in  the  in- 
arraignment  he  filed  a  plea  of  autrefois  ac- 1  dictment  If  it  is  not  alleged,  the  exception 
^uit  This  plea  was  in  proper  form.  It  could  not  be  proved  by  the  state,  and  a  ver- 
was  conceded  that  the  offense  charged  both  |  diet  of  conviction  thereon  would  be  a  mere 
in  the  indictment  and  In  the  accusation  was   nullity  to  which  a  motion  in  arrest  of  Judg- 


the  same  transaction.    The  Judge  then  over- 
ruled the  plea  of  autrefois  acquit  and  on  the 


ment  would  properly  lie. 
In  the  case  of  Hansford  v.  State,  54  Ga.  55» 


trial  upon  the  accusation  the  accused  was  the  decision  in  the  McLane  Case  was  cited, 
convicted.  He  filed  a  motion  for  a  new  trial.  !  with  the  statement  that  it  had  never  been 
and  his  motion  was  granted.  On  the  second  overruled  or  affected  by  any  subsequent 
trial  upon  the  accusation  he  was  again  con- 1  statute,  and  was  therefore  binding ;  and  it 
vlcted,  and  his  motion  for  a  new  trial  was  was  distinctly  reaffirmed  that  an  exception 
overruled.  On  the  first  trial  upon  the  ac-  that  is  relied  on  to  prevent  the  bar  of  the 
cusation  the  accused  excepted  to  the  Judg-  statute  of  limitations  must  be  shown  in  the 
ment  overruling  his  special  plea  of  autrefois  indictment  There  is  some  diversity  in  the 
acquit,  and  this  exception  was  duly  preserved  decisions  on  this  subject  some  holding  that, 
In  the  record.  On  the  second  trial  upon  the  where  an  indictment  shows  that  the  offense 
accusation  the  accused  did  not  present  to  the   is  barred  by  the  statute  and  no  statutory  ex- 


trial  court  this  special  plea  of  autrefois  ac- 
quit, but  he  made  it  a  ground  of  his  motion 


ception  is  alleged,  the  state  will  nevertheless 
be  allowed  on  the  trial  to  show  that  the  of- 


fer a  new  trial,  and  he  insists  also  upon  the  |  fense  was  within  the  exception,  and  that 
exception  pendente  lite.  We  do  not  think  j  the  statute  of  limitations  does  not  apply, 
that  he  was  deprived  of  his  right  under  this  |  But  this  is  immaterial,  as  the  decision  in  the 
exception  pendente  lite,  because  it  was  not  McLane  Case,  supra,  approved  in  the  Hans- 
insisted  upon  on  the  second  trial.  It  was  ford  Case,  is  controlling  on  the  subject  and 
duly  preserved  as  a  part  of  the  record  in  the  '  under  this  decision  it  is  clear  that,  upon  the 
case,  and,  as  he  assigns  error  on  it  in  this  '.  assumption  that  the  time  alleged  in  the  in- 
court,  he  is  entitled  to  have  it  decided.  I  dictment  when  the  offense  was  committed 

The  first  and  really  the  only,  question  i  was  the  2d  day  of  October,  1900,  the  in- 
presented  is  as  to  whether  the  trial  Judge  j  dictment  was  void  on  its  face,  since  the  of- 
erred  in  overruling  the  plea  of  autrefois  \  fense  was  barred  by  the  statute  of  'limita- 
acquit,  and  the  determination  of  this  ques-  :  tions,  and  the  conviction  was  unlawful,  and 
tion  depends  solely  upon  the  character  of  !  no  valid  Judgment  could  be  entered  on  the 
the  indictment  under  which  he  was  first  tried.  I  verdict  of  conviction.  In  discussing  the  ques- 
If  that  indictment  was  defective  in  form,  tion  in  the  McLane  Case,  Judge  Warner  said : 
but  this  defect  was  cured  by  verdict  the  plea  i  "We  are  of  the  opinion  the  Judgment  should 
should  have  been  sustained,  for  it  was  con-  have  been  arrested  for  the  reason  that  tak- 
ceded  that  the  transaction  covered  by  the  ing  everything  to  be  true  as  stated  on  the 
indictment  and  the  accusation  was  the  same. .  face  of  the  indictment  the  defendant  was 
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not  liable,  under  the  law,  to  have  been  in- 
dicted and  punished  for  the  offense  charged 
against  him.  The  statute  is  peremptory  and 
declares  the  indictment  shall  be  found  and 
filed  in  the  proper  court  within  four  years 
next  after  the  commission  of  the  offense, 
and  at  no  time  thereafter.  •  *  •  When 
the  prosecuting  officer  for  the  state  prefers 
a  bill  of  indictment  against  one  of  the  citi- 
zens thereof  for  a  violation  of  public  law, 
he  is  bound  to  allege  such  facts  as,  if  estab- 
lished by  evidence,  will  authorize  the  arrest, 
detention,  and  Judgment  of  the  law  thereon. 
The  indictment  must  not  only  show  to  the 
court  upon  its  face  that  a  public  law  of  the 
state  has  been  violated,  but  it  should  also 
appear  that  the  defendant  has  been  indicted 
therefor  in  the  manner,  and  within  the  time, 
prescribed  by  the  laws  of  the  land.  •  ♦  • 
After  the  offense  was  barred  by  the  statute, 
the  indictment  should  not  only  have  charged 
the  offense,  but  should  also  have  alleged 
the  defendant  was  within  one  of  the  excep- 
tions mentioned,  which  would  auth.orize  the 
state  to  proceed  against  him  after  the  expira- 
tion of  the  four  years  from  the  commission 
of  the  offense."  It  is  clear,  under  this  de- 
cision, that  in  an  indictment  the  time  when 
an  offense  is  alleged  to  hdve  been  committed 
will  not  generally  be  considered  material,  so 
it  be  previous  to  the  finding  of  the  indictr 
ment;  but,  where  a  time  is  limited  for  pre- 
ferring an  indictment,  the  time  laid  should 
appear  to  be  within  the  time  so  limited.  Un- 
der the  indictment  in  the  present  case,  it 
was  legally  impossible  to  have  investigated 
the  charge  made  against  the  accused,  pro- 
vided, of  course,  that  the  indictment  alleged 
that  the  offense  was  committed  on  the  2d 
day  of  October,  1900.  The  verdict  of  acquit- 
tal was  a  mere  nullity  and  constituted  no 
bar  to  the  subsequent  prosecution  under  the 
ascusation.  Burch  v.  State,  4  Ga.  App.  384, 
61  S.  E.  503 ;  Benf roe  v.  State,  10  Ga.  App. 
38,  72  S.  E.  520. 

The  fact  that  the  accused  went  to  trial  on 
this  indictment  could  not  be  construed  as  a 
waiver  of  the  statute  of  limitations.  Indeed, 
we  do  not  think  that  the  statute  of  limitations 
in  a  criminal  case  can  be  waived  by  the  ac- 
cused. This  is  a  matter  of  public  concern 
and  is  not  left  to  the  individual,  and  the  fact 
tliat  the  accused  went  to  trial  could  not 
give  vitality  to  that  which  had  no  legal  force 
or  effect.  The  defect  in  the  indictment  was 
incurable  by  waiver,  verdict,  or  otherwise^ 
The  judgment  thereon  was  wholly  invalid  and 
was  a  mere  nullity. 

Thus  far  we  have  discussed  the  question 
on  the  contention  of  the  accused  that  the 
date  when  the  offense  was  committed,  as  ai* 
leged  in  the  indictment,  was  the  2d  day  of 
October,  1900,  but  we  think  that  this  as- 
sumption was  not  authorized  by  the  allega- 
tion. We  must  assume  that  this  indictment 
was  written  out,  and  that  the  writer,  in 
using  the  words  "on  the  2  day  of  October 
in  the  year  nineteen  hundred  and  — •— 


ft 


meant  to  insert  in  the  blank  some  number, 
and  that  the  omission  to  do  so  was  purely 
inadvertent.  What  he  intended  to  insert 
does  not,  of  course,  appear,  but  certainly  we 
could  not  say  that  he  intended  to  allege 
that  this  offense  was  committed  in  the  year 
1900.  It  would  be  a  strained  construction  of 
the  language  used,  in  the  light  of  the  mani- 
fest omission,  and  we  must  conclude  that, 
so  far  as  the  year  was  concerned,  the  in- 
dictment did  not  allege  any  date  when  the 
offense  was  committed.  If  this  is  true,  then 
the  indictment  was  subject  to  special  de- 
murrer, and  under  the  repeated  rulings  of 
the  Supreme  Court,  where  the  accused  went 
to  trial  without  a  demurrer,  the  state  could 
prove  the  time  when  the  offense  was  com- 
mitted, although  not  specifically  alleged,  and 
this  formal  defect  was  cured  by  the  verdict 
This  being  true,  the  Indictment  was  not  ab- 
solutely void  on  its  face,  the  defect  was 
cured  by  the  verdict,  and  a  valid  judgmoit 
could  be  entered  against  ther  accused;  and 
therefore  his  plea  of  autrefois  acquit  should 
have  been  sustained  and  the  accused  dis- 
charged, it  being  conceded  that  there  was 
but  one  offense  of  gaming  covered  by  the  in- 
dictment and  the  accusation.  As  above  stat- 
ed, if  the  indictment  be  so  defective  as  to 
be  good  cause  for  arresting  the  judgment, 
there  is  no  jeopardy.  Simmons  v.  State,  106 
Ga.  355,  32  S.  E.  839.  But  if  the  indict- 
ment is  not  so  defective  as  that  a  defect 
therein  is  cured  by  the  verdict,  then  the  ac- 
cused was  in  jeopardy,  and  In  the  plea  of 
autrefois  acquit  would  be  good.  In  Jones 
V.  State,  55  Ga.  625,  it  is  held  that  the  al- 
legation that  an  offense  was  committed  on 
an  impossible  date,  or  on  a  date  subsequent 
to  the  trial,  does  not  make  the  indictment 
bad.  In  Adkids  v.  State,  103  Ga.  5,  29  S. 
E.  432,  it  is  held  that  a  motion  in  arrest  of 
judgment,  on  the  ground  that  the  indictment 
charged  the  offense  to  have  been  committed 
on  a  date  subsequent  to  the  finding  of  the 
indictment,  comes  too  late  and  cannot  be 
sustained.  See,  also,  the  case  of  McMath  v. 
State,  55  Ga.  303.  In  the  case  of  Adkins  v. 
State,  supra,  the  Supreme  Court  says  the 
whole  matter  may  be  summed  up  as  fol- 
lows: *^An  indictment  must  allege  a  specific 
date  on  which  the  offense  was  committed, 
and  that  date  must  be  anterior  to  the  find- 
ing of  the  Indictment;  but  if  no  such  date  is 
alleged,  and  it  appear  from  the  face  of  the 
indictment  that  it  was  the  intention  of  tbe 
pleader  to  allege  a  specific  date  anterior  to 
the  finding  of  the  bill,  such  Informality 
must  be  taken  advantage  of  by  special  de> 
murrer."  The  court  also  says  that  a  de- 
fective allegation  of  time  is  a  mere  infor- 
mality, and  not  one  of  substance.  And 
while  the  Supreme  Court  in  this  case  ex- 
pressed some  dissatisfaction  with  the  pre- 
vious rulings  in  the  Jones  and  McMath 
Cases,  cited  supra,  it  did  not  review  or 
overrule  those  decisions. 
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Indeed,  we  think  the  case  of  Conner  v. 
State,  25  Ga.  515,  71  Am.  Dec  184,  decides 
the  question  oefore  us,  where  It  is  distinctly 
held  that  an  Indictment  or  presentment  is 
good,  ''although  an  Impossible  day  be  stated 
as  that  on  which  the  offense  was  commits 
ted."  Where  the  Indictment  fails  to  state 
the  year  In  which  the  offense  was  commit- 
ted, this  brings  It  within  the  principle  of 
cases  where  an  impossible  date  Is  stated  as 
that  on  which  the  offense  was  committed. 
In  the  present  indictment  no  date  was  stat^ 
ed,  and  manifestly  it  was  the  intention  of 
the  pleader  to  add  to  the  words  "nineteen 
hundred  and  — *•  some  specific  date  as 
the  year  of  the  commission  of  the  offense. 
The  error,  therefore,  in  the  trial  of  this  in- 
dictment was  in  the  Judge^s  refusing  to  per- 
mit the  state  to  show  that  the  date  which 
th^  pleader  intended  to  allege  in  the  indict- 
ment was  the  2d  day  of  October  In  the  year 
1911.  There  being  no  date  alleged  so  far  as 
the  year  was  concerned,  this  evidence  was 
admissible. 

It  being  conceded  that  there  was  but  one 
offense  of  gaming,  that  this  offense  was  in- 
tended to  be  covered  by  the  indictment  and 
also  by  the  accusation,  and  that  therefore 
the  accused  had  been  previously  tried  under 
the  indictment  and  acquitted,  and  that  this 
indictment  upon  which  the  acquittal  was 
had  was  not  absolutely  void,  but  that  the 
defect  in  the  indictment  was  cured  by  the 
verdict,  the  plea  of  autrefois  acquit  should 
have  been  sustained  and  the  accused  dis- 
charged. This  view  of  the  question  makes 
it  unnecessary  for  us  to  consider  any  other 
assignment  of  error. 

Judgment  reversed. 


02  Oa.  App.  104) 

BROOKS  V.   STATm     (No.  4,543.) 
(Oourt  of  Appeals  of  Georgia.    Dec.  21,  1912.) 

(ByUahuB  hy  the  Oourt.) 
1.  Gband  Juby   ({  19*)— Gbiminal  Law   ({ 


that  the  contract  was  not  to  be  performed  with- 
in one  year  from  the  time  It  was  made. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury^ 
Cent.  Dig.  §§  5S-55 ;   Dec.  Dig.  f  19  ;♦    Orimi- 


686*)— Masteb  awd  Sebvant  (|  67* 
Fbauds,  Statute  op  (§  44*)— Plea  in 
Abatement  —  Violation  of  Labob  Con- 
TBACT  Law— Contbacts  Not  to  be  Peb- 
roBMED  Within  Yeab— "Oontbact." 

There  was  no  error  in  the  rulings  of  the 
court  upon  the  demurrer  and  upon  the  pleas 
in  abatement,  nor  in  reopening  the  case  for  the 
admission  of  further  evidence  as  to  the  venue ; 
but  in  view  of  the  fact  that  the  evidence  upon 
the  trial  failed  to  show  any  definite  date,  ei- 
ther for  the  commencement  or  termination  of 
the  contract  of  labor  entered  into  by  the  ac- 
cused, and  further  failed  to  establish  that  the 
defendant  was  actuated  by  a  fraudulent  intent 
at  the  time  he  obtained  the  advances,  the  con- 
viction was  unauthorized.  Furthermore,  though 
the  allegation  as  to  the  contract,  in  the  indict- 
ment, was  sufficient,  because  the  term  '"con- 
tract," for  purposes  of  pleading,  prima  facie 
imports  that  the  agreement  was  reduced  to 
writing,  still  the  evidence  failed  to  show  any 
valid   contract,   because  it  was  uncontradicted  I 


nal  Law,  Cent.  Dig.  §{  1619,  1620,  1625,  1626 ; 
Dec.  Dig.  §  686;*  Master  and  Servant,  Cent. 
Dig.  §  75:  Dec.  Dig.  S  67;*  Frauds,  Statute 
of.  Cent  Dig.  §§  66,  92;   Dec.  Dig.  i  44.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1513-1534;    vol.  8»  pp.  7615,  7616.} 

(Additional  Byllahu9  ly  Editorial  Staff.) 

2.  Judgment  (I  282*)— Signatube. 

A  judgment  is  valid,  though  unsigned  by 
the  court,  where  the  minutes  on  which  it  is 
entered  have  been  properly  signed. 

[E3d.  Note. — For  other  cases,  see  Judgment^ 
Cent  Dig.  §{  554-556 ;    Dec.  IMg.  §  282.*] 

Error  from  Superior  Court,  Greene  Coun- 
ty;   B.  F.  Walker,  Judge. 

John  Brooks  was  convicted  of  violating  the 
Labor  Contract  Law  of  1903,  and  brings  er- 
ror.   Reversed. 

Noel  P.  Park,  of  Greensboro,  for  plaintiff 
in  error.  Jos.  E.  Pottle,  Sol.  Gen.,  of  MIU- 
edgeville,  and  Jas.  Davison,  Sol.,  of  Greens- 
boro, for  the  State. 

RUSSELL,  J.  The  plaintiff  in  error  was 
tried  before  the  judge  of  the  county  court 
of  Greene  county  and  adjudged  guilty  upon 
an  indictment  for  violation  of  the  "Labor  Con- 
tract Law"  of  19a3  (Penal  Code,  f  715).  His 
certiorari  was  thereafter  overruled  by  the 
Judge  of  the  superior  court,  and  he  excepts 
to  the  Judgment 

[1]  Before  arraignment  the  accused  de- 
murred in  the  county  court  and  filed  two 
pleas  in  abatement  The  demurrer  was  up- 
on the  grounds,  among  others,  that  the  in- 
dictment did  not  allege  the  date,  day,  month, 
or  year  during  1909  when  his  service  was  to 
commence,  nor  for  what  time  In  1909  it  was 
to  continue,  and  also  upon  the  ground  that 
the  contract  was  alleged  to  have  been  made 
on  or  about  the  15th  day  of  October,  1908, 
and  was  to  continue  for  the  year  1909,  and 
consequently  was  not  to  be  performed  within 
one  year,  and,  there  being  no  allegation  that 
the  contract  was  in  writing,  it  appeared  to 
be  contrary  to  the  statute  of  frauds  and  void. 
It  is  well  settled,  of  course,  tnat  a  contract 
to  perform  services  for  another  must  speci- 
fy a  definite  period,  and  it  must  appear  with 
sufficient  clearness  when  the  services  are  to 
begin  and  when  they  are  to  terminate;  and 
for  this  reason  the  indictment  would  per- 
haps have  been  demurrable,  if  it  had  not  ap- 
peared that  it  was  entered  into  in  October, 
1908 ;  and,  from  the  omission  of  any  allega- 
tion that  the  contract  was  lii  parol,  it  was 
to  be  inferred  that  the  contract  was  in  writ- 
ing. It  was  to  be  presumed  that  the  con- 
tract, when  introduced,  would  more  definite- 
ly specify  the  date  designated  for  the  com- 
mencement and  termination  of  the  services. 
The  other  grounds  of  the  demurrer  are  so 
palpably  without  merit  that  we  do  not  deem 
it  necessary  to  discuss  them. 


*Por  other  casoB  see  same  toplo  and  seeUon  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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The  court  properly  found  against  the  pleas 
In  abatement,  by  which  It  was  contended 
that  certain  of  the  grand  Jurors  who  found 
the  Indictment  were  not  competent  to  serve 
as  such.  The  defendant,  having  been  ar- 
rested upon  a  warrant,  had  an  opportunity 
to  Interpose  timely  objections  to  any  grand 
Jurors  who  might  be  disqualified.  See  Las- 
celles  V.  State,  90  Ga.  347  (3),  372,  16  S.  E. 
945,  35  Am.  St.  Rep.  216;  Parrls  v.  State, 
125  Ga.  777  (4),  54  S.  E.  751 ;  Tucker  v.  State, 
135  Ga.  79,  68  S.  B.  786;  Brown  v.  State, 
8  Ga.  App.  397,  69  S.  E.  37. 

Upon  the  trial  it  appeared,  without  con- 
tradiction, that  the  contract  was  made  more 
than  a  year  before  it  was  to  be  performed, 
and  was  not  in  writing.  It  was  therefore 
not  a  valid  contract,  within  the  statute  of 
frauds.  In  addition  to  this,  there  was  no 
evidence  as  to  any  definite  date  upon  which 
the  services  of  the  accused  were  to  com- 
mence, nor  when  they  were  to  terminate, 
nor  any  evidence  which  necessarily  Impelled 
the  conclusion  that  the  accused  failed  to  ful- 
fill his  contract  It  cannot  be  held,  as  a 
matter  of  common  knowledge,  that  a  crop- 
per has  to  work  every  day  in  the  spring- 
time, as  the  days  upon  which  he  can  or 
should  work  are  largely  determined  by  the 
weather  and  the  condition  of  the  soil;  in 
other  words,  the  season.  Furthermore,  not 
even  the  prosecutor  himself  testified  that 
the  accused  refused  to  do  work  which  was 
specifically  pointed  out  to  him,  and  while,  as 
related  to  a  cropper,  the  landlord  has  the 
right  to  direct  the  mode  of  cultivation,  still, 
if  there  is  a  total  absence  of  direction  on 
the  part  of  the  landlord,  the  cropper  would 
presumably  be  entitled  to  use  his  own  Judg- 
ment as  to  when  and  how  he  worked.  The 
most  that  can  be  said  of  the  state's  case,  in 
the  present  instance,  is  that  the  prosecutor 
had  advanced  or  credited  his  employ^  with 
certain  money.  The  testimony  does  not 
show  it  was  advanced  on  the  faith  of  the 
contract,  or  that,  at  the  time  the  advance 
was  made,  the  attention  of  the  accused  was 
called  to  the  contract,  nor  does  it  appear 
that  at  the  time  the  money  was  obtained  any 
fraudulent  intent  operated  upon  the  mind  of 
the  accused.  The  case  Is  clearly  controlled 
by  Mulkey  v.  State,  1  Ga.  App.  521,  57  S.  E. 
1022,  and  the  conviction  of  the  accused  was 
unauthorized. 

[2]  There  was  no  error  on  the  part  of  the 
court  in  reopening  the  case  to  allow  the 
state  to  prove  the  venue,  and  the  Judgment 
is  valid  though  unsigned  by  the  court,  for 
the  minutes  upon  which  it  was  entered  ap- 
pear to  have  been  properly  signed. 

Except  as  above  indicated,  there  was  no 
error  upon  the  trial.  For  failure  of  evidence 
of  a  valid  contract,  properly  executed,  as 
well  as  for  the  reason  that  the  proof  failed 


to    show   fraudulent  intent,   the  certiorari 
should  have  been  sustained. 
Judgment  reversed. 

(12  Ga.  App.  65) 
DAVIS  &  CO.  V.  PRESTON.    (No.  4,438.) 
(Court  of  Appeals  of  Georgia.    Dec  21,  1912.) 

(Syllahui  hy  the  Court.) 

1.  Exchange  of  Pbopebtt  (|  11*)— Fbau&— 

E2FFECT. 

Where  one  ia  induced  to  trade  a  mule  for 
a  horse  upon  the  false  and  fraudulent  repre- 
sentation of  the  owner  that  the  horse  is  sound, 
when  in  fact  the  horse  is  unsound  and  wortlt- 
less,  no  title  to  the  mule  passes ;  and  the  own- 
er thereof  can  sue  in  trover  for  its  recovery. 
If,  in  addition  to  the  mule,  the  owner  executes 
and  delivers  a  note  for  an  agreed  sum  of  mon- 
ey, he  can  likewise  recover  the  note  in  trover. 
[E)d.  Note.— For  other  cases,  see  Ekchange 
of  Property,  Cent  Dig.  §f  20,  20^ ;  Dec.  Dig. 
S  11.*] 

2.  Trial  (|  336*)— JtrnoMKNT— Cancellation 
OF  Note. 

In  such '  a  case  the  plaintiff  can  elect  to 
recover  the  value  of  the  mule  and  have  resti- 
tution of  the  note.  The  city  court  has  no  ju- 
risdiction to  decree  the  cancellation  of  the 
note,  but  so  much  of  the  verdict  as  provides  for 
a  restitution  of  the  note  is  legal  and  valid; 
and  a  recital  in  the  verdict  that  the  note  be 
properly  canceled  may  be  treated  as  surplus- 
age. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.  S  789;    Dec  Dig.  f  336.*] 

3.  Principal  and  Agent  (J  25*)— Authority 
OF  Agent— Ratification. 

Under  the  testimony  of  the  plaintiff,  the 
defendants  were  estopped  to  deny  the  agency  of 
the  person  who  traded  the  horse,  and  the  evi- 
dence warranted  a  recovery  in  favor  of  the 
plaintiff.  None  of  the  assignments  of  error  in 
the  motion  for  a  new  trial  are  meritorious. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent  EHg.  iS  42-45;  Dec  Dig.  f 
25.*] 

Error  from  City  Court  of  Columbus;  O. 
Y.  Tlgner,  Judge. 

Action  by  E.  R.  Preston  against  Davis  ft 
Co.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Wynn  &  Wohlwender,  of  Columbus,  for 
plaintiff  in  error.  Hatcher  &  Hatcher,  of 
Columbus,  for  defendant  in  error. 

POTTLE,  J.  Preston  sued  Davis  &  Smith 
as  partners.  His  petition  was  substantially 
as  follows:  The  defendants  have  injured 
and  damaged  petitioner  in  the  sum  of  |300 
or  other  large  amount.  Plaintiff  was  the 
owner  of  a  bay  mare  mule  worth  $100.  He 
exchanged  this  mule  with  the  agent  of  the 
defendants  for  a  sorrel  mare,  and  gave  his 
note  for  $85  "to  boot"  At  the  time  of  the 
trade  defendants'  agent  represented  that  the 
mare  was  a  good  worlier  to  both  the  wagon 
and  plough ;  that  she  was  sound,  and  would 
do  the  worlE  of  a  good  mule;  that  she  had 
been  bred  to  a  Jack;  and  that  she  would 
"drop  a  colt"  within  a  few  months.  Plain- 
tiff noticed  a   scar  on   the  shoulder  of  the 
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mare,  and  Inquired  of  the  agent  abont  it, 
and  the  agent  replied  that  the  scar  was 
caused  by  a  wire  cut,  but  that  it  was  well 
and  did  not  Injure  the  mare.  A  few  days 
after  the  trade  plaintiff  tried  to  work  the 
mare  to  a  wagon,  and  discovered  that  she 
could  not  pull.  He  also  tried  her  to  a  buggy, 
and  found  that  she  was  lame  in  the  right 
shoulder.  Upon  examination  of  the  scar 
on  her  shoulder,  he  found  that  the  mare 
was  "fistulaed,"  and  that  she  was  wholly 
worthless.  As  soon  as  he  discovered  the 
condition  of  the  mare,  he  notified  the  de- 
fendants that  since  she  was  not  able  to  work 
he  would  return  her,  and  later  on  he  did 
return  the  mare,  leaving  her  at  the  stable 
of  one  of  the  defendants.  Plaintiff  demand- 
ed of  the  defendants  his  mule  and  his  note, 
electing  to  rescind  the  sale.  Defendants  re- 
fused to  deliver  the  mule  and  the  note  to 
plaintiff,  and  the  plaintiff  claims  title  there- 
to and  hire  for  the  mule  at  the  rate  of  $10 
per  month. 

It  is  averred  that  the  defendants  falsely 
and  fraudulently  misrepresented  the  quali- 
ties of  the  mare;  that  they  knew  at  the 
time  of  the  trade  that  the  mare  was  not 
sound,  and  would  not  work  to  either  the 
wagon  or  plough;  and  that  she  had  not 
been  bred  to  a  Jack,  and  would  not  "drop  a 
colt"  They  also  knew  that  the  scar  on  the 
mare's  shoulder  was  not  caused  by  a  wire 
cut,  and  that  the  same  was  not  well,  but 
that  it  was  a  chronic  fistula,  rendering  the 
mare  worthless.  It  is  averred  that  on  ac- 
count of  the  actual  fraud  thus  conmiitted 
no  title  to  the  note  or  mule  passed  to  the 
defendants ;  that  the  trade  was  made  solely 
upon  the  false  and  fraudulent  representa- 
tions made  by  the  defendants'  agent,  who  at 
the  time  knew  that  the  representations  were 
false.  There  was  a  prayer  for  ordinary  pro- 
cess, and  bail  process  was  also  attached  to 
the  petition.  The  defendants  were  served 
and  gave  bond  as  required  by  statute  in  bail 
trover  cases.  There  was  no  demurrer  to  the 
petition,  but  the  defendants  answered,  aver- 
ring that  they  did  not  own  the  mare  which 
had  been  traded  to  the  plaintiff;  that  the 
person  who  made  the  trade  was  not  their 
agent;  and  that  they  had  no  connection 
with  the  transactioiL 

At  the  trial  the  plaintiff  testified  to  the 
material  allegations  in  his  petition.  It  fur- 
ther appeared  from  his  testimony  that  the 
next  day  after  the  trade,  and  before  he  dis- 
covered, the  defective  condition  of  the  mare, 
he  had  a  conversation  with  the  defendants* 
and  told  them  of  the  terms  of  the  trade  and 
what  their  agent  had  said  about  the  mare. 
The  defendants  thereupon  ratified  the  trade 
and  accepted  a  note  from  the  plaintiff  for 
$85,  secured  by  a  mortgage  on  the  mare. 
The  defendants  denied  the  agency  of  the 
person  who  traded  the  mare,  claimed  that 
they  had  never  owned  the  mare,  but  took 
the  note,  payable  to  themselves,  because  the 


person  who  represented  himself  as  their 
agent  owed  them  that  amount  of  money, 
and  had  agreed  for  them  to  take  this  note 
in  settlement  of  the  debt.  The  Jury  returned 
the  following  verdict:  "We,  the  Jury,  find 
for  the  plaintiff  in  the  sum  of  $100,  and  the 
return  of  the  note  for  $85,  properly  cancel- 
ed." The  defendants'  motion  for  a  new  trial 
was  overruled,  and  they  excepted. 

[1]  1.  It  is  contended  that  the  suit  was  re- 
ally for  damages  on  account  of  breach  of  an 
express  warranty,  and  that  the  measure  of 
plaintiff's  damages  would  be  the  difference 
between  the  actual  value  of  the  mare  and  the 
price  which  plaintiff  paid  for  her.  Americus 
Grocery  Co.  v.  Brackett,  119  Ga.  489,  46  S. 
E.  657.  The  petition  alleges*  actual  fraud  on 
the  part  of  the  defendants,  consisting  of 
willful  misrepresentations  in  reference  to  the 
soundness  of  the  mare,  and  that  the  plain- 
tiff was  induced  to  make  the  trade  on  ac- 
count of  these  false  and  fraudulent  repre- 
sentations. If  these  allegations  are  true, 
the  plaintiff  had  the  right  to  rescind  the 
sale  and  sue  in  trover  for  the  recovery  of 
both  the  mule  and  the  note.  Johnson  v.  Bar- 
ley, 121  Ga.  83,  48  S.  E.  685,  and  cases  cited. 
See,  also,  Sasser  v.  l^erce,  6  Ga.  App.  321,  64 
S.  E.  1100,  where  constructive  fraud  was  re- 
lied on,  and  it  was  held  that  the  remedy  was 
by  suit  for  damages  for  breach  of  warranty. 
The  Jury  were  authorized  to.  find  that  Gil- 
bert, the  person  who  made  the  trade  with 
the  plaintiff,  was  the  agent  of  the  defend- 
ants, and  that  he  falsely  and  fraudulently 
misrepresented  the  condition  of  the  mare, 
and  that  the  plaintiff  acted  upon  the  mis- 
representations, to  his  injury.  The  plaintiff 
testified  that  the  next  day  after  the  trade 
he  saw  both  of  the  defendants,  that  he  told 
them  everything  that  the  agent  had  said, 
and  that  they  ratified  the  terms  of  the  trade 
and  accepted  his  note,  payable  to  themselves, 
for  the  difference,  which  he  agreed  to  pay. 
If  Gilbert  was  not  in  fact  the  agent  of  the 
defendants,  and  the  mule  .did  not  belong  to 
them,  and  he  had  no  authority  to  represent 
them  in  making  the  trade,  it  was  incumbent 
on  them  to  say  so  when  the  plaintiff  dis- 
cussed the  matter  with  them  the  next  day. 
The  plaintiff  had  .the  right  to  infer  from 
their  silence  and  from  their  acceptance  of 
the  note,  after  being  informed  of  the  state- 
ments made  by  Gilbert,  that  he  had  author- 
ity to  represent  them,  and  that  he  was  in 
fact  acting  for  them  in  making  the  trade.  If 
what  the  plaintiff  said  was  true  in  reference 
to  what  occurred  in  the  conversation  of  tbe 
defendants,  they  were  clearly  estopped  to 
deny  Gilbert's  agency. 

[2]  2.  It  is  further  insisted  that  so  much 
of  the  verdict  as  provided  for  the  return  or 
the  note,  properly  canceled,  was  illegal,  for 
the  reason  that  the  cancellation  of  a  docu- 
ment is  exclusively  within  the  province  of  a 
court  of  equity,  and  the  city  court  had  no 
authority  to  enter  up  a  Judgment  of  cancel- 
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latlon.  The  Judgment,  whicli  was  entered 
upon  the  verdict,  proylded  that  the  note  be 
returned  to  the  plaintiff,  "or,  in  default 
thereof,  the  same  is  hereby  cahceled."  No 
exception  is  taken  to  the  Judgment  It  was 
beyond  the  Jurisdiction  of  the  city  court  to 
decree  a  cancellation  of  the  paper.  The 
plaintiff  had  a  right  to  elect  to  recover  ei- 
ther the  property  sued  for,  or  its  value.  He 
elected  to  recover  the  value  of  the  mule  and 
the  note  itself.  The  words  "properly  can- 
celed" appearing  in  the  verdict  may  be 
treated  as  surplusage,  and  the  Judgment 
should  have  been  for  damages  in  the  sum  of 
$100,  and  the  restitution  of  the  note.  But, 
as  stated,  no  exception  was  taken  to  the 
Judgment;  and  the  addition  of  the  words 
"properly  canceled,"  in  the  verdict,  will  not 
cause  a  new  trial. 

[3]  3.  What  has  been  said  above  disposes 
of  the  assignment  of  error  made  in  the 
amended  motion  for  a  new  trial.  If  the 
plaintiff's  testimony  was  to  be  believed,  the 
defendants  were  estopped  to  deny  the  agen- 
cy of  Gilbert;  and  it  was  competent  to  prove 
any  representations  which  Gilbert  made  In 
reference  to  the  condition  of  the  mare,  to 
be  considered  by  the  Jury  only  in  the  event 
they  believed  the  plaintiff's  statement  con- 
cerning the  conversation  which  he  claimed 
that  he  had  with  the  defendants. 

Judgment  affirmed. 


<12  Ga.  App.  68) 

MOSS  T.  MYERS  et  aL     (No.  4,441.) 
{Court  of  Appeals  of  Georgia.     Dec.  21,  1912.) 

(Syllahiu  hy  the  Court.) 

1.  Courts   (8    91*)— Rxtles    of   Dkcisioks— 
Previous  decisions. 

A  decision  rendered  by  a  majority  of  the 
Justices  of  the  Supreme  Court  is  as  binding  uj^- 
on  the  Court  of  Appeals  as  a  precedent  as  if  it 
had  been  rendered  by  a  full  bench. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  i§  325,  326 ;  Dec  Dig.  S  &!•*] 

2.  Appeal  and  Ebbob  (|  641*)— Dismissal— 
GaouNoa 

The  bill  of  exceptions  in  the  present  case 
appears  on  its  face  to  have  been  signed  by 
counsel  for  plaintiff  in  error,  but  there  is 
nothing  therein  to  indicate  the  date  upon  which 
the  signature  was  affixe^.  The  clerk  of  the 
trial  court  attached  a  certificate  that  the  bill 
of  exceptions  was  the  true  original  bill  of  ex- 
ceptions filed  in  his  ofSce.  A  motion  to  dismiss 
the  writ  of  error  was  made,  upon  the  ground 
that,  at  the  time  the  bill  of  exceptions  was 
certified  by  the  trial  judge,  it  had  not  been 
signed  by  the  plaintiff  in  error  or  his  counsel. 
This  motion  was  supported  by  affidavits  of 
counsel  for  the  defendant  in  error  and  the 
judge  who  certified  the  bill  of  exceptions.  The 
motion  to  dismiss  was  duly  served  upon  coun- 
sel for  plaintiff  in  error,  and  the  facts  set  forth 
in  these  affidavits  were  not  denied.  Held^  upon 
the  authority  of  Sumner  v.  Sumner,  116  Ga. 
798,  43  S.  E.  57,  and  O'Connell  v.  Friedman, 
117  Ga.  948,  43  S.  B.  1001,  that  the  writ  of 
error  must  be  dismissed. 

[Ed.  Note.— F'or  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2789,  2790;  Dec.  Dig.  § 
641.*] 


Error  from  City  Conrt  of  Tlfton;  R.  Eve. 
Jndge. 

Action  between  N.  P.  Moss  and  I.  W. 
Myers  and  others.  From  the  Judgment,  Moss 
brings  error.     Writ  of  error  dismissed. 

R.  D.  Smith,  of  Tlfton,  and  Smith,  Ham- 
mond &  Smith,  of  Atlanta,  for  plaintiff  in  er- 
ror. Fulwood  &  Skeen,  of  Tifton,  for  de- 
fendants in  error. 

POTTLE,  J.  [2]  Upon  the  call  of  this 
case  in  the  Court  of  Appeals,  a  motion  was 
made  to  dismiss  the  writ  of  error,  upon  the 
ground  that  at  the  time  the  presiding  Judge 
certified  the  bill  of  exceptions  it  had  not 
been  signed  either  by  the  plaintiff  in  error 
or  bis  counsel.  In  support  of  this  motion  the 
defendant  in  error  tendered  an  affidavit  of 
L.  P.  Skeen,  Esq.,  one  of  his  counsel,  who  de- 
posed that,  after  the  Judge  had  certified  the 
bill  of  exceptions,  the  deponent  examined  the 
same  in  the  clerk's  office  and  ascertained 
from  an  inspection  thereof  that  it  had  not 
been  signed  either  by  the  plaintiff  in  error 
or  his  counsel.  There  was  also  an  affidavit 
of  the  presiding  Judge,  Hon.  R.  Eve,  to  the 
effect  that,  when  he  certified  the  bill  of  ex- 
ceptions, it  had  not  been  signed  by  the  plain- 
tiff in  error  or  his  counsel,  but  that  the  de- 
ponent directed  the  clerk  to  call  the  attention 
of  counsel  for  the  plaintiff  in  error  to  the 
fact  that  he  had  not  signed  the  bill  of  ex- 
ceptions. 

The  motion  to  dismiss  the  writ  of  error  must 
be  sustained,  upon  the  authority  of  Sumner  v. 
Sumner,  116  Ga.  798,  43  S.  B.  67,  where  it 
was  held  that:  "A  paper  purporting  to  be 
a  bill  of  exceptions,  but  not  signed  by  the 
plaintiff  in  error  or  his  counsel  when  cer- 
tified by  the  trial  Judge,  is  not  a  legal  bill 
of  exceptions,  and  cannot,  over  objection,  be 
amended  in  the  Supreme  Court  by  attach- 
ing counsel's  name  thereto.  Upon  motion  it 
will  be  dismissed."  See,  also,  to  the  same  ef- 
fect, O'Connell  v.  Friedman,  117  Ga.  948, 
43  S.  B.  1001.  The  bill  of  exceptions  appears 
on  its  face  to  have  been  signed  by  counsel 
for  the  plaintiff  in  error,  and  the  clerk  of 
the  trial  court  attached  to  the  bill  of  ex- 
ceptions a  certificate  that  ''the  foregoing  is 
the  true  original  blU  of  exceptions  ffied  in 
this  office  in  the  case  therein  referred  to.*' 
It  is  contended  by  counsel  for  the  defendant 
in  error  that,  as  the  Court  of  Appeals  has 
no  original  Jurisdiction,  and  therefore  no 
power  to  determine  any  disputed  issue  of 
fact  in  reference  to  a  question  of  practice  in 
that  court,  and  as  the  bill  of  exceptions  ap- 
pears on  its  face  to  have  been  signed,  and 
the  clerk  certifies  that  the  bill  of  exceptions 
is  the  true  original  bill  of  exceptions  filed 
in  his  office,  this  court  is  without  power  to 
find  as  a  fact  that  the  bill  of  exceptions  was 
not  signed  in  due  time,  and  must  accept  the 
record  as  Importing  absolute  verity. 

[1]  The  difficulty  with  this  contention  is 
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that  the  dedfldons  of  the  Supreme  Court  are 
binding  as  precedents  upon  this  court,  and 
this  is  true  whether  the  decisions  relate  to 
a  matter  of  practice  or  to  a  substantive 
rule  of  law.  In  the  Sumner  Case»  above 
cited,  the  bill  of  exceptions  appeared  on  its 
face  to  have  been  signed  by  counsel  for  the 
plaintiff  in  error.  The  clerk  certified  that 
"the  foregoing  is  the  true»  original  bill  of 
exceptions  filed  in  this  office  [in  the  case] 
of  S.  J.  Sumner  y.  J.  L.  Sumner,  therein 
referred  to."  A  motion  to  dismiss  the  writ 
of  error  was  made»  on  the  ground  that  at 
the  time  the  bill  of  exception  was  certified 
It  had  not  been  signed  by  plaintiff  In  error 
or  his  counsel.  The  only  evidence  offered 
in  support  of  this  motion  In  the  Supreme 
Court  was  tlie  affidavits  of  Samuel  S.  Ben- 
net,  Ebq.,  one  of  the  counsel  for  the  defend- 
ant in  error,  and  Hon.  W.  N.  Sx>ence,  the 
judge  who  certified  the  bill  of  exceptions. 
These  affidavits  were  not  disputed  by  the 
>lalntiff  in  error  or  his  counsel,  and  the 
upreme  Court  accepted  and  acted  upon  the 
tatements  therein  contained.  The  situation 
here  is  exactly  the  same.  The  motion  to 
dismiss  was  served  upon  counsel  for  the  de- 
fendant in  error.  By  his  silence  and  his 
failure  to  contest  the  statements  of  £act 
contained  in  the  affidavits  of  Mr.  Skeen  and 
Judge  Eve,  he  must  be  held  to  have  admitted 
the  truth  of  these  statements.  So  that, 
whether  the  decision  in  the  Sumner  Case  be 
right  or  wrong,  it  \a  absolutely  binding  up- 
on this  court  and  must  be  followed. 

It  is  suggested  by  counsel  for  the  defend- 
ant in  error  that  the  decision  in  the  Sumner 
Case  was  rendered  by  only  five  Justices.  A 
decision  rendered  by  a  majority  of  the  Jus- 
tices of  the  Supreme  Court  Is  a  decision  of 
that  court,  and  Is  as  much  binding  upon  the 
Court  of  Appeals  as  if  it  had  been  rendered 
by  a  full  bench.  As  we  understand  the  rule 
that  prevails  in  the  Supreme  Court,  a  deci- 
sion that  is  rendered  by  five  Justices  may 
be  overruled  in  that  court  by  four  Justices, 
or  perliaps  by  three  Justices  where  only  four 
or  five  are  presiding,  and  a  decision  render- 
ed by  a  full  bench  cannot  be  overruled  except 
by  unanimous  consent  This,  however,  Is  a 
rule  of  practice  which  prevails  only  in  the 
Supreme  Court,  and  the  Court  of  Appeals  is 
expressly  forbidden  by  the  Constitution  of 
this  state  to  decline  to  follow  a  decision  of 
the  Supreme  Court,  which  this  court  deems 
controlling  upon  the  question  at  issue,  wheth- 
er the  decision  is  rendered  by  a  full  bench  or 
merely  by  a  majority  of  the  Justices. 

Moreover,  there  is  no  Issue  of  fact  raised 
upon  the  motion  to  dismiss  for  this  court  to 
determine.  We  perhaps  would  not  hear  evi- 
dence that  the  bill  of  exceptions  had  not  been 
signed  at  all,  because  it  purports  to  have 
been  signed  by  the  counsel  for  the  plaintiff 
in  error.  But  the  signature  is  not  dated,  and 
there  Is  nothing  upon  the  face  of  the  record 
to  show  affirmatively  that  the  bill  of  excep- 
tions was  signed  before  it  was  certified  by 
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the  judge.  In  the  absence  of  proof  to  the 
contrary,  this  court  would  presume  that  the 
bin  of  exceptions  had  be^i  signed  in  due 
course;  that  is,  before  it  was  tendered  to 
the  judge  for  certification.  The  certificate 
of  the  clerk  is  not  necessarily  inconsistent 
with  the  affidavits  of  Mr.  Skeen  and  Judge 
Eve.  It  contains  no  recital  which  necessari- 
ly implies  that  the  bill  of  exceptions  was 
signed  before  it  was  certified  by  the  judge. 
Indeed,  it  may  have  l)e^i  signed  before  it 
was  filed  in  the  clerk's  office,  and  yet  be  ab- 
solutely void  because  not  signed  before  it 
was  certified  by  the  judge.  All  that  the 
clerk's  certificate  really  means  is  that  the 
document  which  he  transmits  to  this  court 
as  a  bill  of  exceptions  was  the  document 
which  appeared  of  file  as  such  in  his  office 
at  the  time  his  certificate  was  made. 

Counsel  for  the  defendant  in  error  places 
reliance  upon  the  decision  of  the  Supreme 
Court  in  Georgia,  Florida  &  Alabama  Rail- 
road Co.  V.  Lasseter,  122  Ga.  679,  51  S.  B.  15. 
In  tliat  case  an  affidavit  was  entered  upon 
the  original  bill  of  exceptions  that  a  true 
and  exact  copy  of  the  same  liad  been  served 
by  the  affiant  upon  the  defendant  in  error. 
A  motion  was  made  to  dismiss  the  writ  of 
error,  upon  the  ground  that  the  paper  served 
on  the  defendant  in  error  was  not  a  true 
copy  of  the  original;  it  not  appearing  to 
have  been  certified  by  the  trial  judge,  the 
certificate  not  being  dated,  and  there  being 
nothing  on  the  copy  to  indicate  that  it  bad 
ever  been  presented  to  the  presiding  judge. 
The  Supreme  Court,  treating  this  motion  as 
in  the  nature  of  a  traverse  of  the  affidavit 
of  service,  passed  an  order  directing  that  an 
issue  upon  the  question  of  service  or  no  serv- 
ice l>e  made  up  and  tried  by  a  jury  in  the 
trial  court.  This  was  done,  and  the  jury 
found  that  service  had  not  been  perfected  as 
required  by  law.  Upon  a  return  of  this 
finding,  the  Supreme  Court,  upon  further  con- 
sideration, held  that  since  a  return  of  serv- 
ice at  common  law  was  conclusive  and  not 
traversable,  and  Inasmuch  as  the  statute  of 
this  state  which  authorized  such  returns  to 
be  traversed  was  not  broad  enough  to  con- 
fer upon  the  Supreme  Court  power  to  enter- 
tain and  try  a  traverse  of  a  return  of  service 
on  a  bill  of  exceptions,  that  court  could  nei- 
ther try  such  an  issue  itself,  nor  could  it 
delegate  to  an  inferior  tribunal  the  authority 
to  do  so.  In  the  course  of  the  opinion  Mr. 
Justice  Evans  uses  this  language:  '*Tbe  ju- 
risdiction of  this  court  then  arises  upon  a 
record  consisting  of  an  original  bill  of  ex- 
ceptions, with  a  return  of  service  duly  enter- 
ed thereon,  and  a  certified  transcript  of  the 
record  in  the  trial  court.  Such  a  record  im- 
ports absolute  verity,  and  cannot  be  contra- 
dicted by  aliunde  proof."  This  broad  lan- 
guage must  be  construed  in  the  light  of  the 
question  then  being  dealt  with.  The  decision 
in  Sumner  v.  Sumner  was  not  adverted  to; 
nor  Is  there  anything  in  the  opinion,  when 
construed  in  the  light  of  the  question  decid- 
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ed,  which  is  inconsistent  with  the  decision 
of  the  Supreme  Court  in  the  Sumner  Case. 

The  case  of  Wade  v.  Watson,  133  Ga.  608, 
66  S.  E.  922,  is  also  relied  on  by  counsel 
for  defendant  in  error.  It  was  simply  held 
in  that  case  that  a  judgment  of  the  Supreme 
Court  which  had  been  obtained  by  fraud 
practiced  upon  the  court  by  means  of  an  en- 
try of  acknowledgment  of  service  placed  on 
the  bill  of  exceptions,  without  the  authority 
or  consent  of  the  defendant  in  error  or  his 
counsel,  could  be  set  aside  by  the  superior 
court  Following  this  decision,  it  may  be 
that,  since  the  bill  of  exceptions  in  the  pres- 
ent case  is  an  absolute  nullity  because  not 
signed  by  the  plaintiff  in  error  or  his  counsel 
before  it  was  certified  by  the  judge,  if  this 
court  should  render  a  judgment  upon  the 
merits,  and  the  defendant  in  error  did  not 
discover  until  after  the  rendition  of  such 
judgment  that  the  bill  of  exceptions  had  not 
been  signed  in  due  time,  he  could,  by  a  pe- 
tition in  equity,  have  the  judgment  of  the 
Court  of  Appeals  decreed  to  be  void.  But 
this  is  not  his  exclusive  remedy. 

Indeed,  having  discovered  before  the  case 
reached  this  court  that  neither  the  plaintiff 
in  error  nor  his  counsel  had  signed  the  bill  of 
exceptions  before  it  was  certified,  the  de- 
fendant In  error  adopted  the  correct  course 
in  bringing  the  matter  to  the  attention  of 
this  court,  and,  upon  the  authority  of  the 
decisions  of  the  Supreme  Court  above  cit- 
ed, which  we  regard  as  absolutely  control- 
ling, the  writ  of  error  must  be  dismissed. 

(12  Ga.  App.  19) 

S^HTH  V.  SMITH  &  KELLY  CO. 
(No.  4,349.) 

(Court  of  Appeals  of  Georgia.    Dec.  21, 1912.) 

(Bylldhut  ly  the  Court.) 

Master  awd  Servant  (§  288*)— Injuries  to 
Servant— Actions— Questions  for  Jury. 
Plaintiff  was  engaged  as  a  common  labor- 
er in  the  hold  of  a  vessel  in  unloading  there- 
from a  solid  mass  of  kanit  or  acid  phosphate. 
He  was  inexperienced  and  only  16  years  of  age. 
This  solid  mass  of  kanit,  softened  by  a  heavy 
rainfall,  caved  in,  and  fell  upon  the  plaintiff. 
He  had  no  knowledge  of  the  rainfall,  and  from 
his  position  in  the  hold  of  the  vessel  could  not 
have  discovered  it,  and  had  no  knowledge  of 
the  effect  of  water  upon  the  solid  mass  of 
kanit,  and  he  was  not  informed  of  these  facts 
by  his  master.  Held^  that  the  evidence  did  not 
conclusively  establish  the  existence  of  such 
an  obvious  danger  in  the  work  as  that  the 
plaintiff  assumed  the  risk  of  consequent  injury; 
and  therefore  a  nonsuit  was  improperly  awarded. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1005,  1068-1088;  Dec 
Dig.  §  288.*] 

Error  from  City  Court  of  Savannah ;  Da- 
vis EYeeman,  Judge. 

Action  by  OIlie  Smith  against  the  Smith 
&  Kelly  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Reversed. 

Twiggs  &  Gazan,  of  Savannah,  for  plaintiff 
in  error.  O'Byrne,  Hartridge  &  Wright,  of 
Savannah,  for  defendant  in  error. 


HILL,  C.  J.  This  case  is  here  on  excep- 
tion to  a  judgment  granting  a  nonsuit  The 
petition  made  In  substance  the  following 
case:  Plaintiff,  a  negro  boy,  16  years  of  age, 
was  employed  by  the  defendant  company  as 
a  common  laborer  to  assist  in  unloading 
kanit,  or  acid  phosphate,  from  the  hold  of 
a  schooner  in  the  port  of  Savannah.  This 
substance  was  very  hard  and  almost  solid, 
and  the  method  of  removing  the  same  was« 
when  the  hatch  of  the  vessel  was  open,  for 
the  laborers,  with  a  pickax,  to  break  up  the 
substance,  place  it  in  buckets,  and  thus  re- 
move it  from  the  hold  of  the  ship.  Some- 
times the  substance  was  so  hard  tiiat  dyna- 
mite had  to  be  used  to  break  it  up  into 
particles  sufficiently  small  to  be  hauled  up. 
Plaintiff  had  never  done  work  of  this  char- 
acter before,  and  in  the  present  instance  had 
worked  In  the  vessel  only  a  day  and  a  half. 
On  the  second  day,  while  he  was  at  work 
in  the  hold  of  the  ship,  and  away  from  the 
hatch  openiug,  a  heavy  rain,  accompanied 
by  a  hard  wind,  fell  through  the  hatch  of 
the  vessel  onto  the  top  of  this  substance, 
so  that  the  top  of  the  solid  mass  became 
softened  by  the  action  of  the  water.  Plain- 
tiff, who  was  at  work  in  the  hold  of  the 
vessel,  where  he  could  not  see  the  rain  fall- 
ing, did  not  know  that  the  water  had  fallen 
on  the  solid  mass,  and  did  not  know  that 
the  effect  of  water  upon  this  substance 
would  be  to  soften  it,  and  cause  it  to  cave 
in.  He  was  not  informed  by  his  employer 
of  the  effect  that  water  would  have  on  this 
substance,  or  warned  of  any  danger  of  work- 
ing underneath  the  mass  when  it  had  been 
softened  by  water;  and,  while  he  was  thus 
at  work  and  ignorant  of  his  danger,  sud- 
denly a  mass  of  this  substance,  softened  by 
water,  fell  upon  him,  causing  the  injuries 
for  which  he  brings  suit.  The  evidence 
clearly  proved  the  allegations  as  laid  in 
the  petition,  and  the  case  thus  made  showed 
that  the  plaintiff  was  an  inexperienced  la- 
borer, 16  years  of  age,  that  he  had  no  ex- 
perience, especially  in  this  kind  of  work; 
that  he  did  not  know  of  the  fall  of  rain  on 
this  solid  mass  of  kanit,  or  acid  phosphate, 
and  did  not  know  that  the  effect  of  the  rain 
would  be  to  soften  the  kanit,  and  cause  It 
to  cave  In  upon  him.  He  was  not  informed 
of  the  danger  in  working  beneath  the  mass 
which  had  thus  been  softened  by  the  water, 
and  his  employer  had  failed  to  warn  him  o: 
any  danger  arising  from  this  situation,  sl' 
he  was  entirely  free  from  any  contributor;, 
negligence  in  causing  his  injuries. 

The  bill  of  exceptions  recites  that  the 
nonsuit  was  granted  because  the  evidence 
in  behalf  of  the  plaintiff  showed  knowledge 
on  his  part  that  water  would  soften  the  acid 
phosphate,  and  generally  because  the  evi- 
dence showed  no  right  of  recovery  in  the 
plaintiff.  But  the  undisputed  evidence  of 
the  plaintiff  is  as  above  stated,  and  we  think 
neither  for  the  reason  given  for  the  nonsuit. 


•For  other  cases  see  same  topic  and  bectlon  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 


Ga.) 


CRAWFORD  T.  MANNINQ 


771 


nor  for  any  other  reason,  was  the  evidence 
of  such  a  conclusive  character  that  the 
court  could  say  as  a  matter  of  law  that  the 
plaintiff  was  not  entitled  to  recover.  It  is 
well  settled  that  a  motion  for  nonsuit  admits 
the  truth  of  the  plaintiff's  evidence,  and  ev- 
ery legitimate  inference  of  fact  which  may 
be  drawn  therefrom  in  favor  of  the  plain- 
tiff's right  to  recover.  The  evidence  is  un- 
disputed that  plaintiff  did  not  know  that  the 
rain  had  fallen  on  this  solid  mass  of  kanit, 
.or  acid  phosphate.  It  is  also  undisputed 
that,  even  if  he  had  known  of  the  rain  fall- 
ing on  this  solid  mass,  he  was  ignorant  of 
the  effect  that  water  would  have  upon  it; 
in  other  words,  that  water  would  soften 
the  mass,  and  thus  cause  the  danger  of  its 
caving  in  or  of  falling  upon  him  while  he 
was  at  work. 

It  is  well  settled  that  when  a  servant 
knows  the  condition  of  things,  and  also  the 
danger  of  working  under  this  condition,  he 
assumes  the  risks  of  his  employment.  But 
here  the  evidence  shows  that  this  plaintiff 
was  inexperienced;  and  did  not  know  the 
effect  of  water  upon  the  solid  mass  of  kanit 
It  was  the  master's  duty  to  furnish  him  a 
reasonably  safe  place  in  which  to  do  his 
work,  and  to  inform  him  of  any  danger 
which,  at  any  time  when  he  was  doing  his 
work,  would  render  the  place  unsafe.  In 
other  words,  it  was  the  master's  duty  in 
the  present  case  to  have  informed  this  in- 
experienced laborer  of  the  facts — not  only 
that  water  was  falling  on  this  mass,  but  the 
effect  of  water  on  it,  and  the  danger  attend- 
ant upon  working  beneath  it  under  such 
conditions.  These  facts  must  be  presumed 
to  have  been  within  the  knowledge  of  the 
master.  How  was  this  inexperienced  boy 
to  know  the  chemical  effect  of  water  upon 
this  acid  phosphate,  or  kanit,  even  if  he  had 
known  that  the  rain  had  fallen  upon  it?  And 
we  do  not  think  that  an  inexperienced  labor- 
er who  had  received  no  warning  would  be 
charged  as  a  matter  of  law  with  knowledge 
of  the  effect  which  water  would  have  upon 
this  solid  mass,  and  a  consequent  compre- 
hension of  the  danger  arising  therefrom  to 
him.  While  the  law  supposes  every  adult 
person  to  be  possessed  of  such  knowledge, 
intelligence,  and  discretion  as  will  enable 
tiim  to  appreciate  any  obvious  danger,  and 
see  and  understand,  those  dangers  which  are 
the  subject  of  common  knowledge,  or  which 
can  be  readily  seen  from  common  observa- 
tion, and  that  all  servants  of  ordinary  in- 
telligence are  presumed  to  be  acquainted 
with  the  properties  of  matter  and  the  laws 
to  which  they  are  subject,  yet  it « cannot  be 
said  that  an  inexperienced  servant,  whether 
a  minor  or  an  adult,  is  bound  to  take  notice 
of  the  dangers  arising  from  the  action  of 
water  upon  a  solid  substance  such  as  is  de- 
scribed in  the  petition  and  in  the  evidence. 

Without  extending  this  discussion  any  fur- 
ther, Xve  are  clearly  of  the  opinion  that  the 


question  of  negligence  was  at  least  issuable, 
under  the  allegations  of  the  plaintiffs  peti- 
tion and  the  evidence,  and  that  the  trial 
judge  erred  in  holding  as  a  matter  of  law 
that  the  plaintiff  had  failed  to  make  out  at 
least  a  prima  facie  case  against  the  defend- 
ant 26  Cyc.  1172 ;  Perry  v.  Marsh,  25  Ala. 
659;  Quigley  v.  Bambrlck,  58  Mo.  App.  192; 
1  Labatt,  Master  &  Servant,  1036  et  seq., 
and  many  cases  cited  in  the  notes. 
Judgment  reversed. 


(12  Ga.  App.  64) 

CRAWFORD  et  aL  v.  MANNING. 
(No.  4,419.) 

(Court  of  Appeals  of  Georgia.    Dec.  21, 1912.) 

(Syllabus  by  the  Court,) 

1.  Appeal  and    Ebbob    (S   564*)— Recobd— 
Questions  Pbesented  fob  Review. 

The  bill  of  exceptions  having  been  sued 
out  more  than  60  days  after  the  rendition  of 
the  final  judgment  of  i^vhlch  complaint  is  made, 
assignments  of  error  therein  upon  rulinge  made 
during  the  progress  of  the  trial,  but  not  pre- 
served by  exceptions  pendente  lite,  will  not  be 
considered. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2501-2506,  2555-2559; 
Dec.  Dig.  §  564.*] 

2.  Habeas    Cobpus    (|    99*)— Custody    of 
Child— Vaudity  of  Obdeb. 

In  a  judgment  rendered  in  a  habeas  cor- 
pus case  awarding  the  custody  of  a  child  to 
Its  grandparents,  a  provision  requiring  the 
child  to  visit  its  father  during  stated  intervals 
specified  in  the  order  is  valid. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  $  84;    Dec.  Dig.  §  99.*] 

3.  Contempt    (S   20*)— Punishment— Poweb 
of  Coubt. 

The  several  courts  of  this  state  have  pow- 
er to  attach  and  punish  for  contempt  any  party 
who  disobeys  or  resists  any  lawful  order  grant- 
ed by  such  courts.  It  follows  that  where,  in 
a  habeas  corpus  case,  a  judgment  is  passed 
awarding  the  custody  of  a  mmor  child  to  its 
grandparents,  and  requiring  them  to  surrender 
the  child  to  its  father  at  stated  intervals  upon 
his  application  therefor,  and  the  grandparents 
refuse  to  comply  with  tnis  provision  in  the  or- 
der, they  may  be  attached  and  punished  for 
contempt. 

[Ed.  Note. — ^For  other  cases,  see  Contempt, 
Cent  Dig.  §S  58-62;   Dec.  Dig.  §  20.*] 

4.  Contempt  (§  60*)— Pbogebdings  to  Pun- 
ish—Evidence. 

The  evidence  was  conflicting,  but  author- 
ized the  judgment  complained  of,  and  no  suf- 
ficient reason  has  been  made  to  appear  why 
the  judgment  should  be  reversed. 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent.  Dig.  $i  182-187;  Dec.  Dig.  i  60.*] 

Error  from  Superior  Court,  Johnson  Coun- 
ty;  K.  J.  Hawkins,  Judge. 

Proceedings  by  C.  B.  Manning  against  J. 
W.  A.  Crawford  and  others  for  cpntempt. 
Judgment  for  plaintiff,  and  defendants  bring 
error.     Affirmed. 

E.  Ii.  Stephens,  of  Wrightsvllle,  for  plaln- 
tifiFs  in  error.  J.  S.  Adams,  of  Dublin,  for 
defendant  in  error. 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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POTTLE;  J.  Manning  brought  habeas 
corpus  to  obtain  possession  of  his  minor 
daughter,  who  was  being  detained  by  her 
maternal  grandparents  under  an  alleged  pa- 
rol gift  from  the  father.  The  hearing  was 
had  before  Hon.  E.  W.  Jordan,  Judge  of  the 
city  court  of  Sandersville,  presiding  in  the 
city  court  of  Wrights ville,  and  an  order  was 
passed  awarding  the  custody  of  the  child  to 
the  defendants,  but  providing  that  she  should 
be  required  to  visit  her  father  at  stated  in- 
tervals upon  application  by  him,  and  the 
defendants  were  directed  to  deliver  the  child 
to  her  father  upon  such  application,  "with- 
out some  good  and  sufficient  reason  and  ex- 
cuse." This  order  and  Judgment  were  af- 
firmed by  the  Court  of  Appeals.  Manning  v. 
Crawford,  8  Ga.  App.  835,  70  S.  B.  959.  Sub- 
sequently Manning  filed  a  petition  addressed 
to  Hon.  J.  L.  Kent,  Judge  of  the  city  court 
of  Wrlghtsville,  and  to  the  city  court  of 
Wrigbtsville,  alleging  that  he  had  demanded 
his  child  from  the  defendants  for  the  pur- 
pose of  having  her  visit  him  in  accordance 
with  the  terms  of  the  order  previously  pass- 
ed, and  that  the  defendants  had  failed  and 
refused  to  surrender  the  child  to  him.  He 
prayed  that  a  rule  nisi  be  issued  requiring 
the  defendants  to  show  cause  why  they  should 
not  be  adjudged  in  contempt  Upon  this 
petition  an  order  was  issued  by  Judge  Kent, 
reciting  that  he  was  disqualified  to  hear  the 
petition,  by  reason  of  the  relationship  to  the 
parties,  and  directing  that  the  defendants 
show  cause  before  Hon.  E.  W.  Jordan,  Judge 
of  the  city  court  of  Sandersville,  in  the  city 
court  of  Wrlghtsville,  why  they  should  not 
be  adjudged  in  contempt  as  prayed.  While 
the  case  was  pending  the  cicy  court  of 
Wrlghtsville  was  abolished  by  the  General 
Assembly,  and  all  of  the  cases  therein  pend- 
ing were  transferred  to  the  superior  court  of 
Johnson  county.  Thereafter  the  contempt 
proceeding  came  on  to  be  heard  before  Judge 
Hawkins  in  the  superior  court  At  the  hear- 
ing the  defendants  demurred,  filed  a  plea  in 
abatement,  and  answered.  The  demurrer 
was  overruled,  the  plea  in  abatement  was 
stricken  on  motion,  and,  after  hearing  evi- 
dence, the  Judge  passed  an  order  adjudging 
that  the  defendants  were  guilty  of  contempt, 
but  provided  that  they  might  be  relieved 
from  any  penalty  upon  their  strict  com- 
pliance with  the  order  which  had  been  pass- 
ed in  the  habeas  corpus  case,  and  the  de- 
fendants were  ordered  to  deliver  the  minor 
child  to  her  father  upon  his  application 
therefor,  to  be  kept  by  him  until  the  limita- 
tion of  the  time  specified  in  the  original  or- 
der had  expired,  and  the  father  was  directed 
to  deliver  back  the  child  to  the  defendants 
in  accordance  with  the  true  intent  and  mean- 
ing of  the  original  order  passed  by  Judge 
Jordan.  The  defendants  excepted  to  the 
passage  of  this  order,  and  to  the  Judgment 
ovemiling  the  demurrer  to  the  order  strik- 
ing the  plea  in  abatement,  and  to  the  re- 


fusal to  admit  certain  evidence  offered  by 
the  defendants  during  the  progress  of  the 
triaL 

[1]  1.  The  contempt  proceeding  was  tried 
on  April  13,  1912,  but  the  decision  was  re- 
served and  the  final  order  passed  on  June 
20,  1912,  and  the  bill  of  exceptions  was 
certified  on  July  5,  1912.  It  is  apparent 
therefore,  that  the  assignments  of  error  which 
complain  of  the  overruling  of  the  demurrer, 
striking  the  plea  in  abatement,. and  the  re- 
fusal to  admit  certain  evidence  offered  at 
the  trial,  all  came  too  late;  the  bill  of  ex- 
ceptions having  been  certified  more  than  60 
days  after  the  ruling  complained  of. 

[2]  2.  Error  is  assigned  upon  the  order 
passed  by  Judge  Hawkins,  on  the  ground, 
among  others,  that  the  provision  in  the  orig- 
inal order  passed  by  Judge  Jordan  that  the 
minor  child  be  allowed  to  visit  her  father  at 
certain  times  specified  in  the  order  was  void. 
The  same  contention  was  made  in  the  habeas 
corpus  case  and  expressly  decided  adverse- 
ly to  the  defendants  by  the  Court  of  Ap- 
peals. See  Manning  v.  Crawford,  8  Ga.  App. 
835,  70  S.  E.  959,  where  it  was  held  that 
"in  awarding  the  custody  of  the  minor  child, 
the  court  in  its  discretion,  may  provide  that 
the  child  may  visit  its  father,  or  other  near 
relative."  See,  also,  Evans  v.  Lane,  8  Ga. 
App.  826,  70  S.  K  603,  where  the  same  rulmg 
was  made. 

[3]  8.  The  order  passed  by  Judge  Jordan 
being  valid,  it  remains  only  to  inquire  wheth- 
er the  Judge  of  the  superior  court  had  the 
power  to  adjudge  the  defendants  guilty  of 
contempt  for  violating  its  provisions.  In 
reality  the  order  passed  by  Judge  Hawkins 
was  nothing  more  than  a  restatement  of  the 
Judgment  which  had  been  previously  granted 
by  Judge  Jordan.  It  was  adjudged  that  the 
defendants  had  violated  this  order,  but  no 
penalty  was  imposed  upon  them  other  than 
a  requirement  that  in  the  future  they  should 
abide  by  the  terms  of  that  order.  Courts  of 
record  have  the  inherent  power  to  compel 
obedience  to  all  of  their  lawful  orders  and 
decrees  by  attachment  for  contempt  See  In 
re  Fite,  11  Ga.  App.  — ^  76  S.  EL  397.  In 
addition  to  this,  the  statute  expressly  pro- 
vides that  the  several  courts  of  this  state 
may  inflict  a  summary  punishment  for  con- 
tempt upon  any  party  to  a  case  who  disobeys 
or  resists  "any  lawful  writ  process,  order» 
rule,  decree,  or  command  of  said  courts.'* 
Civil  Code  1910,  §  4643;  Tindall  r.  Nisbet, 
113  Ga.  1114,  39  S.  E.  450,  65  L.  R.  A.  225. 
While  our  attention  has  not  been  directed 
to  any  decision  of  the  Supreme  Court  of  this 
state,  expressly  holding  that  a  party  who 
violates  such  an  order  as  the  one  involved  in 
the  present  proceeding  is  guilty  of  contempt 
and  may  be  punished  therefor,  there  can  be 
no  doubt  that  the  case  is  squarely  within 
the  statute.  Nor  is  there  room  for  question 
that  without  the  statute  the  court  would 
have  the  Inherent  power  to  thus  compel  obe- 
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dience  to  its  orders.  The  only  precedent  In 
this  state  to  which  we  have  heen  referred  Is 
that  of  State  ▼.  Philpot,  Dnd.  46,  where 
Philpot  was  attached  for  contempt  until  he 
produced  the  body  of  a  minor  child  referred 
to  in  the  order,  or  showed  that  it  was  impos- 
sible to  do  so. 

[4]  4.  The  only  question,  therefore,  for 
consideration  by  Judge  Hawkins  was  whether 
or  not  the  defendants  had  violated  the  terms 
of  the  order  passed  by  Judge  Jordan,  and 
had  refused  to  surrender  to  the  plaintiff  the 
possession  of  his  minor  daughter  upon  de- 
mand, as  required  by  that  order.  Upon  this 
question  the  evidence  was  directly  in  conflict 
The  plaintiff  testified  that  he  had  repeatedly 
applied  to  the  defendants  for  the  delivery  of 
his  child  in  order  that  she  might  visit  him 
for  the  period  of  time  specified  in  the  origi- 
nal order,  and  that  they  had  refused  to  per- 
mit her  to  visit  him.  They  sought,  in  defense, 
to  show  that  the  father  was  addicted  to  the 
excessive  use  of  alcoholic  stimulants ;  that  he 
was  not  a  fit  and  proper  person  to  have  the 
custody  of  his  child;  and  that  he  was  not 
financially  able  to  care  for  it  during  the 
short  space  of  time  tn  which,  under  the 
court's  order,  he  was  permitted  to  have  her 
with  him.  It  is  contended  that  all  these 
things  constituted  a  ''good  and  sufficient  rea- 
son and  excuse*'  within  the  meaning  of  the 
order  passed  by  Judge  Jordan.  We  do  not 
undertake  to  say  exactly  what  the  presiding 
Judge  did  mean  by  the  use  of  this  language, 
or  to  determine  just  what  would  be  a  suffi- 
cient excuse  for  not  permitting  this  child  to 
visit  her  father  for  the  short  time  of  two 
weeks  four  times  each  year,  but  we  do  hold 
without  the  slightest  hesitation  that  the 
showing  made  by  the  defendants  as  a  reason 
for  not  complying  with  the  court's  order  was 
utterly  insufficient  The  court  determined 
that  it  was  for  the  best  interest  of  the  child 
that  her  grandparents  should  rear  and  main- 
tain her ;  but  it  also  determined  that  the  in- 
terest of  this  child,  and  the  affection  which 
her  father  was  supposed  to  have  for  her,  de- 
manded that  she  should  be  permitted  to  visit 
her  father  at  stated  intervals  during  the 
year.  This  order  was  valid  and  conclusively 
binding  upon  all  the  parties  thereto.  How- 
ever zealous  these  grandparents  may  have 
been  for  the  welfare  of  this  child,  they  had 
no  right  to  set  this  order  at  naught,  and  deny 
the  father  of  the  child  the  right  to  have  her 
with  him  during  the  time  prescribed  in  the 
court's  order.  The  fact  that  they  did  not 
approve  of  their  son-in-law,  or  that  he  had 
recently  gone  through  bankruptcy,  and  was 
practically  without  means,  constituted  no  rea- 
son why  he  should  be  denied  the  right  to  see 
his  child  and  be  with  her  during  the  short 
interval  of  time  prescribed  in  the  court's  or- 
der. The  grandparents  contended  that  they 
were  apprehensive  that  the  father  would  re- 
move the  child  beyond  the  Jurisdiction  of  the 
court  and  refuse  to  surrender  her  back  at 


the  expiration  of  the  two  weeks.  According 
to  the  testimony  of  the  fftther,  this  was  a 
wholly  baseless  suspicion,  originating  doubt- 
less in  their  love  and  2eal  for  the  welfare  of 
the  child,  but  the  Judge  of  the  superior  court 
had  a  right  to  find  that  their  suspicions 
had  no  foundation  in  fact  He  passed  an 
order  directing  that  the  father  should  return 
the  child  at  the  expiration  of  the  time  fixed 
in  Judge  Jordan's  order.  The  father  is  not 
complaining  of  the  passage  of  this  order, 
and,  if  he  disobeys  it,  he,  too,  will  be  guilty 
of  contempt  The  welfare  of  the  child  and 
the  rights  of  the  parties  were  fully  protected 
by  the  order  of  Judge  Hawkins,  and  this 
court  sees  no  reason  to  interfere 
Judgment  affirmed. 


(12  Ga.  App.  41) 
MARIL  v.  BOSWBLL  et  al.     (No.  4,376.) 
(Court  of  Appeals  of  Georgia.    Dec.  21,  1912.) 

(Syllabus  hy  the  Court.) 

1.  Evidence  (§  423*)— Pabol  Evidenob— Br- 
FECT— Writings— Nature  of  Obligation. 

On  the  back  of  a  lease  contract,  signed  by 
the  person  named  therein  as  lessee,  was  the  fol- 
lowing indorsement,  signed  by  another  person: 
"In  consideration  of  this  lease  and  of  $1,  I 
bind  myself,  my  heirs,  to  faithfully  carry  out 
this  lease  in  all  its  terms.'*  Held,  this  writing 
prima  facie,  imports  a  contract  of  guaranty; 
but  parol  evidence  was  admissible  to  show  the 
true  relationship  of  the  party  making  it  to  the 
original  contract  of  lease,  and  that,  notwith- 
standing the  recital  therein,  he  did  not  in  fact 
receive  an  independent  consideration,  and  that 
his  contract  was  that  of  a  surety. 

[Ed.   Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  Sf  1957-1965;    Dec.  Dig.  f  423. ♦] 

2.  Costs  (§  277*)— Payment— Commencement 
OF  New  Action. 

Where  the  plaintiff  dismissed  his  suit  and 
subsequently  commenced  another  suit  for  the 
same  cause  of  action,  and  it  appeared  that,  be- 
fore commencing  the  second  suit,  he  paid,  in 
good  faith,  all  the  costs  that  had  accrued  in 
the  previous  suit,  as  demanded  of  him,  as 
shown  by  the  judgment  entered  for  the  costs, 
and  according  to  the  itemized  statement  of  the 
costs  made  out  and  presented  to  him  by  the 
justice  in  whose  court  the  first  suit  was  filed 
and  dismissed,  and  that  if,  in  fact,  he  had  fail- 
ed to  pa^^  any  item  of  costs  accruing  in  the 
first  suit  it  was  due  to  an  omission  of  the  jus- 
tice in  not  including  it  in  the  judgment  for  the 
costs,  or  in  the  statement  of  the  items  of  the 
.costs,  as  made  out  by  the  justice,  and  not  to 
any  fault  of  the  plaintiff,  a  judgment  dismiss- 
ing the  second  suit  on  a  plea  in  abatement, 
based  on  a  failure  to  pay  all  the  costs  of  the 
first  suit,  was  not  authorized. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  §§  1048-1060;    Dec.  Dig.  8  277.*3 


Error  from  City  Court  of  Savannah;  Da- 
vis Freeman,  Judge. 

Action  by  J.  Maril  against  A.  C.  Bos  well 
and  another.  Judgment  for  defendants,  and 
plaintiff  brings  error.     Reversed. 

Morris  H.  Bernstein  and  David  S.  Atkin- 
son, bo  til  of  Savannah,  for  plaintiff  in  er- 
ror. Shelby  Myrick,  of  Savannah,  for  de- 
fendants in  error. 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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HILL,  G.  J.  The  plaintiff  in  error  brought 
suit  against  Boswell,  as  principal,  and  Jones, 
as  surety,  for  $340,  besides  interest,  on  a 
rental  contract  The  rental  contract  was 
signed  by  Boswell,  as  lessee,  and  contained 
an  obligation  to  pay  |85  per  month  for  the 
premises  described  therein.  Jones  executed 
on  the  back  of  this  lease,  a  contract  In  the 
following  language:  "In  consideration  of 
this  lease  and  of  $1,  I  bind  myself,  my  heirs, 
to  faithfully  carry  out  this  lease  In  all  Its 
terms."  This  contract  was  executed  under 
seal.  Each  of  the  defendants  demurred  to 
the  petition,  and  they  also  filed  a  Joint  plea 
in  abatement  The  demurrer  of  Jones  was. 
in  substance,  to  the  effect  that  the  petition 
showed,  upon  Its  face,  that  if  he  occupied 
any  relation  to  the  contract  it  was  that  of  a 
guarantor,  and  not  of  a  surety,  and  as  a 
guarantor  he  could  not  be  sued  in  th^  same 
action  with  the  maker  of  the  contract  To 
meet  this  demurrer,  plaintiff  tendered  an 
amendment,  alleging,  in  substance,  that 
Jones  signed  the  rental  contract  really  as 
surety  for  the  principal  maker,  Boswell,  and 
as  Joint  contractor,  without  any  considera- 
tion or  benefit  flowing  to  him  (Jones),  and 
without  any  consideration,  except  the  credit 
extended  tb  Boswell  in  said  contract;  it  be- 
ing the  intention  of  all  the  parties  to  the 
contract  that  Jones  shall  be  a  surety  and 
Joint  contractor,  and  not  a  guarantor,  with- 
in the  strict  meaning  of  the  term,  irrespec- 
tive of  the  words  used  therein.  This  amend- 
ment was  objected  to,  and  the  court  refused 
to  allow  it,  and  sustained  the  demurrer  and 
dismissed  the  action  as  to  Jones;  and  the 
plaintiff  duly  excepted.  Boswell's  demurrer 
was  overruled. 

Subsequently  the  plea  in  abatement  was 
submitted  to  the  court  to  be  determined 
without  the  Intervention  of  a  Jury,  on  the 
following  statement  of  facts:  Previous  to 
this  suit  the  plaintiff  had  sued  these  de- 
fendants in  four  separate  suits  in  a  Justice's 
court  for  rent  for  four  months;  each  suit 
being  for  $85,  as  rent  for  one  month.  Sum- 
mons of  gairnlshment  in  these  four  suits 
were  duly  Issued  and  served  upon  the  Pitts- 
burgh Plate  Glass  Company,  alleged  to  be  a 
debtor  of  the  defendant  Jones.  The  four 
suits  came  on  for  trial  in  the  Justice's  court, 
and,  by  agreement,  were  consolidated;  but 
before  the  trial  an  order  was  taken,  strik- 
ing Jones  as  party  defendant  and  leaving 
the  four  suits  pending  against  Boswell  alone. 
The  Justice  rendered  a  Judgment  against 
Boswell  in  each  case  for  the  full  amount 
sued  for — principal,  interest  and  costs.  Bos- 
well thereupon  filed  an  appeal  to  a  Jury  in 
the  superior  court,  but  the  appeal  cases 
were  not  sent  up  to  the  superior  court ;  each 
of  the  cases  being  dismissed  by  the  plain- 
tiff. The  plaintiff  paid  the  Justice  of  the 
peace  all  the  costs  demanded  of  him  by  the 
Justice  in  each  of  the  four  cases,  according 
to  the  items  of  costs  made  out  by  the  Justice 
tu  each  case. 


The  plea  In  abatement  alleges,  in  sub- 
stance, that  the  suit  in  the  city  court  for 
$340  was  identical  In  all  respects  with  the 
four  separate  suits  previously  brought  In  the 
Justice's  court  for  $85  each;  the  parties 
being  the  same,  and  the  amount  of  the  second 
suit  being  the  same  as  the  aggregate  amount 
of  the  first  four  suits.  The  plea  sets  forth 
all  the  proceedings  that  were  had  before 
the  Justice  on  the  trial  of  the  first  four 
cases,  and  alleges  that  the  plaintiff  "did  not 
first  actually  pay  to  the  said  Justice  of  the 
peace  the  full,  complete,  and  entire  amount 
of  the  costs  of  the  said  four  suits  and  the 
four  said  garnishment  proceedings  before  he 
filed  the  present  suit  in  the  city  court  of 
Savannah/'  and  therefore  the  defendants 
prayed  "that  the  present  suit  against  them 
in  this  court  abate."  On  the  hearing  of  this 
plea,  both  the  plaintiff  and  the  defendants 
Introduced  In  evidence  cost  bills,  made  out 
apparently  according  to  the  fee  bill.  The 
plaintiff's  evidence  showed  that  he  had  paid 
more  than  the  costs  due  on  the  four  suits, 
and  the  defendants'  evidence  showed  that  he 
lacked  ^bout  $12  of  paying  the  full  amount 
due  the  Justice  and  constable  in  the  four 
suits.  The  court  sustained  the  plea  In 
abatement  and  dismissed  the  suit,  solely  up- 
on the  ground  that  the  plaintiff  had  not 
complied  with  the  statute  by  payment  of  all 
the  costs  due  in  the  four  suits  before  bringing 
his  suit  for  the  same  cause  of  action  in  the 
city  court  and  to  this  ruling  the  plaintiff 
excepted. 

Two  questions  are  therefore  presented  for 
decision  by  this  court:  (1)  The  question 
made  by  the  exceptions  to  the  refusal  to  al- 
low the  amendment  and  the  Judgment  sus- 
taining the  demurrer  filed  by  Jones;  and 
(2)  that  made  by  the  exceptions  to  the  Judg- 
ment sustaining  the  plea  in  abatement  and 
dismissing  the  suit  Of  course,  if  this  court 
agreed  with  the  view  of  the  trial  Judge  as 
to  the  second  question,  a  decision  on  the  first 
question  would  be  unnecessary;  but  in  ▼lew 
of  the  fact  that  this  court  has  come  to  the 
conclusion  that  the  court  erred  in  sustain- 
ing the  plea  in  abatement  it  becomes  neces- 
sary, also,  to  consider  the  first  assignment 
of  error. 

[1]  L  We  do  not  think  the  amendment  of- 
fered to  meet  the  demurrer  filed  by  Jones 
was  necessary,  as  the  true  relation  of  Jones 
to  the  rental  contract  was  clearly  raised 
by  the  original  petition,  containing  as  an  ex- 
hibit the  rental  contract.  It  is  alleged  in 
the  original  petition  that  the  plaintiff  con- 
tracted with  Boswell  as  principal  and  with 
Jones  as  surety;  and  the  language  used  by 
Jones  in  the  agreement  made  by  him  and 
written  on  the  back  of  the  lease  contract 
contained  nothing  that  was  necessarily  incon- 
sistent with  that  allegation,  or  with  that 
relationship.  The  form  of  the  contract  made 
by  Jones  was  wholly  immaterial,  provided 
the  fact  of  his  suretyship  existed;  and  un- 
der this  allegation  parol  evidence  was  admls- 
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sible  to  prove  the  true  relation  of  Jones 
to  the  rental  contract,  and,  in  fact,  that  the 
relation  was  one  of  suretyship,  and  not  that 
of  guarantor. 

*  It  is  insisted  on  the  part  of  Jones  that  the 
recital  by  him  that  he  had  executed  the  con- 
tract '^n  consideration  of  this  lease  and 
of  $1,*'  made  him  a  guarantor,  and  not  a 
surety,  since  this  recital  was  that  the  con- 
sideration of  his  contract  was  received  as 
an  independent  consideration  by  him,  and 
the  true  test  laid  down  by  the  Code  for  deter- 
mining whether  a  contract  is  one  of  surety- 
ship or  guaranty  is  that  a  contract  of  sure- 
tyship is  one  where  the  consideration  flows 
exclusively  to  the  principal  maker  of  the 
contract,  and  a  contract  of  guaranty  is  one 
where  there  is  some  benefit  flowing  to  the 
guarantor.  Civil  Code  1910,  i  3538.  As  was 
said  by  the  Supreme  Court,  in  Manry  v. 
Waxelbaum  Co.,  108  Ga.  14,  17,  33  S.  B. 
701,  703,  this  is  only  one  of  the  differences 
between  a  contract  of  suretyship  and  guar- 
anty. In  that  case  the  Supreme  Court 
points  out  another  difference,  to  wit:  "A 
surety  binds  himself  to  perform  if  the  prin- 
cipal does  not,  without  regard  to  his  ability 
to  do  so.  His  contract  is  equally  absolute 
with  that  of  his  principal.  They  may  be 
sued  in  the  same  action,  and  Judgment  may 
be  entered  up  against  both.  A  guarantor, 
on  the  other  hand,  does  not  contract  that  the 
principal  will  pay,  but  simply  that  he  is  able 
to  do  so;  in  other  words,  a  guarantor  war- 
rants nothing  but  the  solvency  of  the  prlnci- 
paL  Before  an  action  can  be  maintained 
against  a  guarantor,  therefore,  it  must  be 
shown  that  the  principal  is  unable  to  per- 
form. The  surety  says  to  the  creditor:  *If 
your  debtor  will  not  pay,  I  will.'  The  guar- 
antor says  to  him:  'Proceed  first  against 
the  principal,  and,  if  he  should  not  be  able 
to  pay,  then  you  may  proceed  against  me.' 
It  has  been  said  that  there  is  no  instance 
in  the  boolvs  of  a  guarantor  contracting 
jointly  with  his  principal.  Much  has  been 
written  upon  this  subject,  but  we  think  the 
above  expresses  the  true  distinction  between 
the  two  classes  of  contracts." 

Bearing  this  distinction  in  mind,  it  seems 
to  us  that  the  language  used  by  Jones  in 
his  agreement  is  susceptible  of  the  construc- 
tion that  he  bound  himself  jointly  with  the 
principal  maker;  for  he  does  not  state  that 
if  the  principal  maker  fails  to  pay  the  rent 
he  will  pay  It,  but,  "in  consideration  of  this 
lease  and  of  $1,  I  bind  myself,  my  heirs,  to 
faithfully  carry  out  this  lease  in  all  its 
terms."  In  other  words,  it  appears  that  he 
became  a  joint  obligor  with  Bos  well,  the 
principal  maker,  and  is  bound  not  only  as 
a  surety,  but  really  as  a  joint  obligor,  by 
the  express  terms  of  his  agreement.  So  far 
as  the  writer  is  concerned,  as  he  has  said, 
in  the  case  of  Small  Co.  v.  Claxton,  1  Ga. 
App.  83,  57  S.  B.  977,  the  distinction  be- 
tween a  contract  of  suret3'ship  and  one  of 


guaranty  is  purely  ftincifnl  and  technical. 
In  my  opinion,  there  are  contracts  of  sure- 
tyship where  an  independent  consideration 
flows  to  the  surety,  such  as  judicial  and 
ofllcial  bonds,  and  contracts  of  indemnity, 
now  so  generally  used  in  commercial  and 
oflSdal  transactions;  and  I  do  not  see  any 
substantial  reason  tn  law  why  a  guarantor 
could  not  be  sued  like  a  surety,  in  the  same 
suit  with  the  principal  maker,  for  in  either 
case  the  filing  of  the  suit  is  a  declaration 
that  the  principal  maker  cannot  or  will  not 
pay  the  debt ;  and  in  the  case  of  a  guaranty 
it  seems  to  be  unjust  and  an  unnecessary 
hardship  to  require  the  plaintiff  to  sue  the 
principal  maker  and  exhaust  his  legal  rem- 
edies against  him  before  proceeding  against 
the  guarantor.  In  my  opinion,  he  should 
have  a  right  to  proceed  against  both  the 
principal  maker  and  the  guarantor  in  the 
same  suit,  and  in  that  suit  prove  that  the 
principal  maker  is  insolvent,  and  will  not  or 
cannot  pay  as  he  undertook  to  do. 

Irrespective  of  this  question,  however,  It 
is  well  settled  in  this  state,  and  also  in 
many  other  jurisdictions,  that  parol  evidence 
is  always  admissible  to  show  the  real  con- 
sideration of  a  contract;  to  show  whether  it 
is  a  contract  of  suretyship,  or  whether  it 
is  a  contract  of  guaranty.  In  the  case  of 
Burke  V.  Napier,  106  Ga.  327,  328,  32  S.  E. 
134,  the  question  was  ably  discussed  by  Mr. 
Justice  Fish,  the  present  Chief  Justice,  and 
it  was  held  that,  although  the  contract  re- 
cited a  particular  consideration,  parol  evi- 
dence was  admissible  to  show  that,  tn  fact, 
it  was  made  upon  a  different  consideration 
than  that  expressed.  And  in  the  recent  case 
of  Baggs  V.  Funderburke,  decided  by  this 
court,  11  Ga.  App.  173,  74  S.  E.  937,  this 
court  held  that  "a  contract  on  the  back  of 
a  promissory  note,  signed  by  one  other  than 
the  payee  thereof,  and  in  the  following 
words,  *For  value  received,  we  hereby  guar- 
antee the  payment  of  the  within  note  at 
maturity,  or  at  any  time  thereafter,  with 
interest  at  the  rate  of  8  per  cent  per  an- 
num, until  paid,  waiving  demand,  notice  of 
nonpayment  and  protest,'  prima  facie  imports 
a  contract  of  guaranty,"  but  that  "parol 
evidence  is  admissible  to  show  that  the  par- 
ty signing  the  contract  received  no  Independ- 
ent consideration,  and  that  the  conti*act  Is,  in 
fact,  one  of  suretyship."  It  seems  to  us 
that  this  decision  is  controlling  on  the  first 
question  raised  by  this  record,  and  that  the 
ruling  of  the  learned  trial  judge  in  sustain- 
ing the  demurrer  filed  by  Jones  was  erro- 
neous. 

Counsel  for  defendants  in  error  endeavor  to 
distinguish  the  Baggs  Case,  supra,  from  the 
present  case,  on  the  facts,  in  that  the  con- 
tract of  Baggs  was  an  indorsement  on  a 
promissory  note,  and  the  contract  in  ques- 
tion here  is  an  indorsement  or  agreement 
made  on  the  back  of  a  rent  contract.  We 
cannot  see  any  substantial  difference  in  the 
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character  of  the  two  oontracts.  Indeed,  we 
think  that  the  reason  of  the  rule  ezclndlng 
parol  eTidence  to  vary  the  terms  of  a  writ- 
ten contract  would  apply  more  strongly  in 
favor  of  the  maker  of  a  promissory  note 
than  in  contracts  of  a  different  chcuracter ;  for 
certainly  a  promissory  note»  with  all  indorse- 
ments thereon,  especially  if  it  be  under  seal, 
is  as  solemn  an  instrument,  containing  as 
important  obligations,  as  any  other  contract, 
and  the  recitals  made  in  reference  to  a 
promissory  note  should  be  held  to  be  as 
fixed  and  determinate  as  those  contained  in 
any  other  character  of  contract,  and  prob- 
ably more  so,  in  view  of  the  fact  that  these 
instruments  are  so  generally  and  largely 
used  in  commercial  transactions. 

Recurring  for  a  moment  to  the  language  of 
Jones  in  this  rent  contract,  it  is  clear  that, 
while  the  language  may  import  a  contract 
of  guaranty,  yet  the  real  relationship  of 
the  parties  does  not  clearly  appear,  and 
this  ambiguity  can  be  explained  by  parol 
testimony.  In  other  words,  the  character 
of  this  contract,  whether  of  suretyship  or 
guaranty,  not  clearly  appearing  on  the  face 
of  the  contract  itself,  may  be  proved  by 
parol.  Civil  Ck>de  1910,  f  3556.  A  case  very 
much  in  point  is  that  of  Taylor  v.  Wigbtman, 
51  Iowa,  411,  1  N.  W.  607.  In  that  case  the 
guaranty  expressed  a  consideration  of  $1. 
The  petition  averred  no  consideration,  except 
as  contained  in  the  instrument  set  out  The 
answer  denied  any  consideration  whatever. 
It  was  held  "that  evidence  of  the  actual 
consideration  offered  by  plaintiff  was  prop- 
er, and  that  he  was  not  bound  by  the  re- 
cital;" that  the  recital  of  $1  consideration 
could  be  contradicted  by  parol  testimony; 
and  that  this  was  not  inconsistent  with  the 
general  rule  that  parol  testimony  is  not  ad- 
missible to  vary  the  contents  of  written  in- 
struments. We  might  cite  many  other  cases 
in  point,  but  we  think  it  unnecessary,  as  we 
are  of  the  opinion  that  the  decision  of  this 
court  in  the  Baggs  Case,  and  that  of  the 
Supreme  Court  in  the  Burke  Case,  supra, 
are  controlling. 

[2]  2.  Under  the  admitted  facts,  we  think 
the  court  erred  in  sustaining  the  plea  in 
abatement  It  is  true  that  the  Civil  Code  of 
1910,  §§  5625  and  5626,  declare  that  when 
any  suit  is  dismissed,  and  the  plaintiff  de- 
sires to  recommence  the  suit,  he  can  only 
do  so  on  payment  of  all  the  costs,  or  by 
filing  with  his  second  petition  an  afiSdavit 
that,  owing  to  his  poverty,  he  is  unable  to 
pay  the  costs;  and  that  failure  to  pay  the 
costs  or  file  the  affidavit  may  be  pleaded  in 
defense  of  the  action.  Wright  v.  Jett,  120 
Ga.  995,  48  S.  E.  345 ;  McLaurin  v.  Fields,  4 
Ga.  App.  688,  62  S.  E.  114;  Williams  v.  Hol- 
land, 9  Ga.  App.  494,  71  S.  E.  760.  And  it 
may  be  conceded  that,  as  held  in  the  Mc- 
Laurin Case,  supra,  one  of  the  reasons  for 
this  rule  is  that  the  defendant  in  the  first 
suit  has  the  right  to  have  the  costs  of  the 
previous  suit  paid,  as  a  condition  precedent 


to  the  second  suit,  and  that  the  plaintiff 
must  pay  all  the  costs  of  the  dismissed  suit 
before  instituting  the  other  suit,  and  that 
this  applies  whether  such  costs  are  due  to 
the  oflScers  of  the  court  or  to  the  witness- 
es, or  to  the  opposite  party,  and  applies 
whether  a  formal  Judgment  has  been  enter- 
ed for  the  costs  or  not 

It  is  difiicult  to  tell  from  the  evidence 
whether  the  plaintiff  had  paid  all  the  costs 
in  the  previous  suits  in  the  Justice's  court 
before  commencing  his  suit  in  the  city  court, 
but  there  is  no  question  as  to  two  facts: 
First,  he  paid  all  costs  that  had  been  de- 
manded of  him  by  the  Justice  of  the  peace, 
or  that  were  contained  in  the  Itemiased  state- 
ment of  the  costs  which  was  a  part  of  the 
Judgment  entered  in  the  suits  by  the  Jus- 
tice of  the  pesLce;  and  there  was  no  ^ort 
on  the  part  of  the  plaintiff  to  avoid  the  pay- 
ment of  costs,  but  he,  in  good  faith,  paid  all 
the  costs  that  had  accrued  in  the  Justice's 
court  so  far  as  he  knew,  or  so  far  as  had 
been  demanded  of  him.  The  Civil  Code  of 
1910,  S  5992,  provides :  "When  a  case  is  dis- 
posed of,  the  costs  of  the  same,  including 
fees  of  witnesses,  shall  be  included  In  the 
Judgment  against  the  party  dismissing,  be- 
ing nonsuited,  or  cast;  and  it  shall  be  the 
duty  of  the  clerk  of  any  court  in  this  state, 
and  of  any  Justice  of  the  peace,  or  other 
ofilcer  who  may  issue  an  execution,  to  in- 
dorse on  said  execution,  at  the  time  it  is 
issued,  the  dace  and  amount  of  the  Judgment 
the  items  of  the  bill  of  cost  (written  in 
words),  and  the  amount  of  eacti  item  dis- 
tinctly stated  in  figures;  and  no  costs,  or 
items  of  costs,  shall  in  any  case  be  demand- 
ed by  any  such  officer,  which  are  not  Item- 
ized and  indorsed  as  herein  provided.**  In 
the  present  case  the  Justice  entered  a  Judg- 
ment for  the  costs.  The  entry  from  his 
docket  which  was  in  evidence,  showed  that 
the  costs  were  made  a  part  of  the  Judgment 
in  each  case,  and  that  there  was  an  itemized 
statement  of  the  costs  accruing  in  each  case. 
Presumptively  this  itemized  statement  of 
the  costs  was  correct  All  of  these  costs 
shown  by  the  Judgment  and  the  Itemized 
statement  of  the  costs — ^in  fact  more  than 
the  amount — were  paid  by  the  plaintiff  be- 
fore bringing  his  second  suit  Logically,  tf 
a  Justice  of  the  peace  cannot  demand  any 
costs,  except  such  as  are  itemized  in  accord- 
ance with  the  statute  above  quoted,  it  would 
seem  that  this  itemized  statement  especially 
when  it  has  been  made  a  part  of  the  Judg- 
ment in  the  case,  would  be  conclusive  on  the 
subject  of  costs.  Holmes  v.  Huguley,  136 
Ga.  758,  761,  72  S.  B.  3a  It  would  be  un- 
Just  to  the  plaintiff,  when  the  evidence  shows 
that  he  had  made  every  effort  to  comply 
with  the  law  in  regard  to  payment  of  the 
costs,  and  had  paid  all  the  costs  contained 
in  t}ie  itemized  statement  of  the  costs  as 
included  in  the  Judgment  that  his  second 
suit  should  be  dismissed  because  he  had  not 
complied  with  the  statute  relating  to  the 
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payment  of  costs  In  the  previous  suit  It 
would  be  unjust,  it  seems  to  us,  that  the 
plaintiff's  suit  should  be  dismissed,  not  be- 
cause of  any  fault  of  his,  but  because  the 
Justice  of  the  peace  may  have  overlooked 
some  item  in  his  statement  of  the  costs,  and 
especially  when  all  the  evidence  proved  a 
bona  fide  effort  on  the  part  of  the  plaintiff 
to  pay  an  the  costs  in  the  previous  suit 

In  Wilkins  v.  McMahan,  8  6a.  App.  182, 
68  S.  B.  941,  "upon  the  trial  of  a  plea  in 
abatement,  filed  upon  the  ground  that  the 
plaintiff  had  reinstituted  his  action,  after 
dismissal,  without  payment  of  the  costs  due 
in  the  first  suit,  it  appeared  that  the  plain- 
tiff went  to  the  clerk  of  the  court  in  which 
the  suit  was  pending  and  paid  what  the 
derk  said  was  the  amount  of  the  costs  and 
took  a  receipt  for  it,  and  was  not  informed 
of  any  additional  costs  being  due,  until  after 
the  second  suit  had  been  brought,  when,  for 
the  first  time,  it  appeared  that  there  was  a 
small  item  of  costs  which  had  not  been  in- 
cluded in  the  bill  so  rendered  by  the  clerk. 
Held,  that  a  finding  against  the  plea  in  abate- 
ment was  authorized ;  there  being  nothing  to 
impeach  the  good  faith  of  the  transaction." 
The  principle  here  announced  is  applicable  to 
the  present  case.  The  plaintiff  paid  all  the 
costs  that  had  been  demanded  of  him  by  the 
Justice,  all  the  costs  that  had  been  itemized 
by  the  justice,  and  all  the  costs  which  were 
included  in  the  judgment  for  the  costs. 
Neither  the  justice  nor  any  officer  of  the 
court  demanded  of  him  any  additional  costs, 
and  neither  the  justice  nor  any  officer  of  the 
court  contended  that  there  was  an  omis- 
sion of  any  item  of  costs  for  which  judgment 
had  been  rendered.  It  would  be  unjust  to 
the  plaintiff  that  his  suit  should  be  dismiss- 
ed because  he  had  failed  to  pay  certain 
items  of  costs;  and  especially  is  this  true 
where  It  is  not  clear  that  the  plaintiff  was, 
in  fact,  liable  for  these  items  of  costs,  and 
no  demand  had  ever  been  made  on  him  for 
them,  either  by  the  justice  or  the  constable, 
and  his  attention  had  not .  been  called  to 
the  fact  that  these  items  had  not  been  paid 
until  after  the  second  suit  was  filed. 

Judgment  reversed. 


(12  Ga.  App.  97) 

GASKINS  V.  STATE.     (No.  4,527.) 
(Court  of  Appeals  of  Georgia.    Dec.  21,  1912.) 

(Syllahus  by  the  Court.) 

1.  HoMicinB    (§    257*) —-Evidence  — Sum- 

CIENCY. 

The  evidence  authorized  the  conviction  of 
the  offense  of  assault  with  intent  to  murder. 

[Ed.  Note. — For   other  cases,  see  Homicide, 
Cent.  Dig.  §§  543-552;    Dec.  Dig.  |  257.*] 

2.  Criminal  Law  (§  1147*)— Writ  or  Error 
—Review—Discretion  of  Trial  Court. 

Where  the  jury  returns  a  verdict  of  as- 
sault with  intent  to  murder,  with  a  recommen- 
dation that  the  accused  be  punished  as  for  a 
misdemeanor,  it  is  absolutely  within  the  dis- 


cretion of  the  trial  Judge  whether  he  wfll  fol- 
low the  recommendation;  and  his  refusal  to  do 
60  cannot  be  made  the  snbject- matter  of  re- 
view in  the  Court  of  Appals. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §i  3038,  8072,  3073;  Dec.  Dig. 
§  1147.*] 

3.  Criminal  Law  (§  825*)— -TbiaI/— Iwstbuc- 
tion  s— Requests. 

Where,  in  the  trial  of  an  Indictment  charg- 
ing the  offense  of  assault  with  intent  to  mur- 
der b^  shooting  at  another  with  a  pistol,  the 
trial  judge  instructed  the  jury  generally  that 
if  they  believed  the  accused  shot  at  the  per- 
son named  in  the  indictment  without  any  Intent 
to  kill  him,  and  not  in  his  own  defense,  or  oth- 
er circumstances  of  justification,  he  would  be 
guilty  of  the  statutory  offense  of  shooting  at 
another,  it  was  not  error,  in  the  absence  of  a 
request  so  to  do,  to  fall  to  sive  more  specific 
instructions  upon  the  law  relating  to  that  of- 
fense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  2005;   Dec.  Dig.  i  825.*] 

4.  Criminal  Law  (§  1137*)— Writ  of  Error 
—Invited  Error. 

A  party  cannot  complain  of  an  error  which 
he  himself  has  invited. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  3007-<J010;  Dec.  Dig.  ft 
1137.*] 

5.  Homicide    (f   340*)— Writ   or   Error  — 
Harmless  Error— Instructions. 

It  affords  no  cause  for  complaint  that  the 
trial  judge  charged  the  doctrine  of  reaeonable 
fears.  Even  if  such  an  instruction  was  not 
pertinent  under  the  evidence,  it  was  not  preju- 
dicial. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §{  715^720;    Dtec.  Dig.  {  340.*1 

6.  Criminal  Law  (§  797*)— Trial— Instruc- 
tion s— Punishment. 

The  trial  judge  having  instructed  the  jury 
that  if  they  found  the  accused  guilty  generally 
he  would  be  punished  as  for  a  felony,  "unless 
by  their  recommendation  he  be  punished  as 
for  a  misdemeanor,"  it  was  not  error  to  fail 
to  add  that  such  recommendation  could  be  ig- 
nored by  the  court.  Nor  was  the  instruction 
as  given  so  misleading  as  to  operate  to  the 
prejudice  of  the  accused. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §|  1935-1937;  Dec.  Dig.  | 
797.*] 

7.  Criminal  Law  (§  1153*)— Writ  of  Erbob 
—Review— Questions  Considered. 

The  action  of  a  trial  judge  in  a  criminal 
case,  after  a  verdict  of  ^^uilty  is  returned,  in 
hearing  further  evidence  m  order  to  determine 
the  character  of  punishment  to  be  imposed, 
can  never  be  made  the  subject-matter  of  re- 
view in  the  Court  of  Appeals. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  3061-3066;  Dec.  Dig.  f 
1153.*] 

Error  from  Superior  Court,  Berrien  (boun- 
ty;  W.  E.  Thomas,  Judge. 

R.  6.  Gaslilns  was  convicted  of  assault 
with  intent  to  murder,  and  brings  error.  Af- 
firmed. 

The  accused  was  convicted  of  the  offense 
of  assault  with  intent  to  murder  W.  D.  'Bule, 
with  a  recommendation  that  be  be  punished 
as  for  a  misdemeanor.  The  trial  judge  dis- 
regarded the  jury's  recommendation,  and 
sentenced  the  accused  to  a  term  of  six  years 


•For  other  oases  see  same  topic  and  section  NUMBER  in  Dec.  Dif  4  Am.  Dig.  Key-No.  Series  &  Rep'r  Indojces 
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in  the  penitentiaiy.    His  motion  for  a  new 
trial  was  overruled,  and  he  excepted. 

E.  K.  Wilcox,  of  Valdosta,  Knight,  Chas- 
tain  &  Gaskins  and  J.  D.  Lovett,  all  of 
Nashville,  and  John  R,  Cooper,  of  Macon,  for 
plaintiff  In  error.  J.  A.  Wilkes,  Sol.  Gen., 
of  Moultrie,  for  the  State. 

POTTLE,  J.  [1]  1,  This  is  the  second  ap-. 
pearance  of  this  case  in  this  court  The  ac- 
cused was  convicted  of  the  same  offense  at 
a  previous  term  of  Berrien  superior  court, 
and  the  Judgment  overruling  his  motion  for 
new  trial  was  reversed,  because  the  trial 
judge  failed  to  charge  the  law  relating  to 
the  statutory  offense  of  shooting  at  another. 
11  Ga.  App.  13,  74  S.  E.  555.  It  was  held  by 
this  court  that  upon  the  record  then  pre- 
sented the  evidence  would  have  authorized 
a  verdict  for  assault  with  Intent  to  murder, 
but  that.  Inasmuch  as  the  evidence  would 
also  have  authorized  a  conviction  of  the 
statutory  offense  of  shooting  at  another,  it 
was  error  to  have  refused  to  give  the  law 
of  this  offense  in  charge.  It  is  now  contend- 
ed that  the  evidence  In  the  present  record 
did  not  authorize  a  finding  that,  at  the  time 
of  the  shooting,  the  accused  had  a  specific 
intent  to  kill  W.  D.  Buie.  It  appears  from 
the  evidence  that  the  accused  fired  three 
shots  from  his  pistol,  either  into  or  in  the 
direction  of  the  law  office  of  Judge  Buie. 
A  few  minutes  before  the  shooting  the  ac- 
cused had  stated  that  If  Buie  did  not  re- 
tract some  statement  which  he  had  made 
the  accused  would  kill  him.  Shortly  there- 
after the  accused  came  down  the  street  In 
the  direction  in  which  Judge  Buie*s  office 
was  located,  and  when  he  arrived  within  a 
short  distance  thereof  he  raised  his  pistol 
and  fired  in  the  direction  of  the  window  of 
the  office.  It  seems  that  after  firing  this 
shot  some  one  who  was  in  the  office  with 
Judge  Buie  fired  two  or  three  times  at  the 
accused,  who  again  fired  his  pistol  in  the  di- 
rection of  the  office.  The  transaction  was 
thus  described  by  Keefe,  one  of  the  witness- 
es for  the  state:  *'I  saw  him  shoot  into 
Judge  Buie*s  office.  When  I  saw  the  shots, 
he  was  coming  up  the  street  Some  one 
stepped  to  the  window.  It  was  Judge  Buie 
stepped  to  the  window,  and  he  leveled  his 
pistol  on  the  window  after  Judge  Buie 
jumped  out  of  the  window,  behind  the  wall. 
I  didn't  see  any  more  of  him,  and  Gaskins 
'  shot  in  the  window  at  that  time.  When 
Judge  Buie  appeared  at  the  window,  Gas- 
kins leveled  his  pistol  on  him.  Judge  Buie 
jumped  back  behind  the  wall.  He  jumped 
back  In  the  window.  The  shot  from  Gas- 
kins' pistol  went  in  the  same  window  that 
Judge  Buie  appeared  at  He  kept  shooting 
up  there."  If  the  jury  believed  this  testi- 
mony, as  they  had  a  right  to  do,  It  was 
enough,  when  considered  in  connection  with 
the  threats  made  by  the  accused  a  few  min- 


utes previously,  to  authorize  his  conviction 
of  assault  with  Intent  to  murder. 

We  agree  with  the  general  proposition  con- 
tended for  by  counsel  for  the  accused,  to 
wit  that  if  one  discharges  a  loaded  pistol 
at  another,  who  is  In  a  position  where  it 
would  be  Impossible  to  nit  him,  and  the  per- 
son firing  the  pistol  knows  this  fact,  he 
could  not  be  said,  legally  peaking,  to  have 
made  an  assault  with  a  specific  intent  to 
kill.  It  is  undoubtedly  true  that  It  must  be 
physically  possible  to  carry  the  intent  into 
execution  before  there  can  be  such  an  as- 
sault as  would  authorize  a  conviction  of  the 
offense  of  assault  with  intent  to  murder. 
To  desire  to  take  human  life  is  one  thing, 
and  to  assault  another  with  the  specific  in- 
tent to  Idll  him  is  quite  a  different  thing. 
The  biblical  doctrine  that  "as  a  man  think- 
eth  in  his  own  heart  so  is  he"  has  no  ai>- 
pllcation  to  the  Penal  Code.  But  this  con- 
tention of  counsel  is  inapplicable  to  the  ev- 
idence. If  one  sees  another,  or  has  reason 
to  believe  that  he  is,  in  a  position  where  he 
can  be  hit  with  a  pistol  ball,  and  with  this 
knowledge  shoots  at  him,  intending  to  kill 
him,  he  is  guilty  of  assault  with  intent  to 
murder,  whether  he  hits  him  or  not  and  al- 
though the  person  shot  at  may  suddenly 
jump  or  dodge  behind  an  obstacle,  through 
which  a  pistol  ball  will  not  penetrate.  There 
was  enough  evidence  In  the  present  case  to 
authorize  the  jury  to  infer  that  the  accused 
saw  Judge  Buie  at  his  office  window.  It  is 
true  that  no  witness  testified  positively  that 
the  accused  did  see  him,  ahd,  from  the  na- 
ture of  things,  no  such  testimony  could  be 
offered;  but  the  evidence  shows  that  Judge 
Buie  stepped  to  his  window,  in  full  view  of 
the  accused,  and  that  almost  immediately 
thereafter  the  accused  pointed  his  pistol  at 
the  place  where  Judge  Buie  was  standing, 
and  discharged  it  just  as  Judge  Buie  jump- 
ed behind  the  wall  in  his  office. 

Granting,  for  the  sake  of  the  argument 
that  the  accused  could  not  be  convicted  on 
account  of  the  second  or  third  shots  which 
he  fired  in  the  direction  of  the  office,  there 
was  enough  evidence  to  authorize  the  jury 
to  find  that  when  he  fired  the  first  shot  he 
made  an  assault  upon  Judge  Buie  with  in- 
tent then  and  there  to  kill  him.  It  cannot, 
therefore,  be  held  that  the  trial  judge  abused 
his  discretion  in  overruling  the  motion  for 
new  trial,  so  far  as  the  general  ground  that 
the  verdict  is  contrary  to  evidence  is  con- 
cerned. 

[2]  2.  Complaint  is  made  that  the  trial 
judge  disregarded  the  recommendation  of 
the  jury  and  sentenced  the  accused  as  for  a 
felony.  This  was  a  matter  absolutely  with- 
in the  discretion  of  the  presiding  judge,  and 
his  action  is  final.  Guthrie  v.  State,  125  Ga. 
291,  54  S.  E.  180. 

[3]  3.  Further  exception  is  made  that  the 
court  did  not  enlighten  the  jury  with  refer- 
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ence  to  the  definition  of  the  statutory  offense 
of  shooting  at  another,  or  as  to  the  pen- 
alty for  that  offense.  The  Judge  charged  the 
jury  that  if  they  belleyed  that  the  accused 
shot  at  W.  D.  Bule,  but  he  did  so  without 
any  intent  to  kill,  they  would  be  authorized 
to  find  him  guilty  of  the  statutory  offense 
of  shooting  at  another,  not  in  his  own  de- 
fense, or  under  other  circumstances  of  Jus- 
tification. This  was  a  sufficient  instruction 
upon  the  law  of  this  offense,  in  the  absence 
of  a  request  for  a  more  specific  charge. 

[4]  4.  Error  is  assigned  upon  an  instruc- 
tion in  reference  to  the  law  of  self-defense. 
It  is  insisted  that,  as  the  accused  claimed  in 
his  statement  that  he  did  not  shoot  at  Buie 
at  all.  It  was  error  to  give  an  instruction  of 
this  nature.  The  trial  Judge  charged:  "The 
defendant,  among  other  things,  sets  up  that 
whatever  was  done  by  him  was  done  in  self- 
defense."  Evidently  the  trial  Judge  intended 
to  give  the  accused  the  benefit  of  this  defense 
because  of  the  fact  that  it  appeared  from 
the  evidence  that  two  or  three  shots  were 
fired  from  Judge  Rule's  law  office  at  the  ac- 
cused. There  may  be  some  doubt  as  to 
whether  the  accused  was  entitled  to  the 
benefit  of  such  an  instruction,  but  certainly 
it  affords  him  no  cause  for  complaint.  More- 
over, the  trial  Judge  certifies  that  he  in- 
quired of  counsel  for  the  accused  whether 
or  not  he  should  charge  the  law  of  self-de- 
fense, and  counsel  replied  that  this  law 
should  be  given.  If  error  was  committed,  it 
was  done  so  at  the  invitation  of  counsel; 
and  the  rule  is  well  settled  that  a  party  can- 
not complain  of  an  error  which  he  himself 
has  iLwited. 

[5]  6v  Nor  can  the  accused  Justly  com- 
plain that  the  court  charged  the  Jury  that 
if  the  circumstances  were  such  as  to  excite 
the  fears  of  a  reasonable  man,  and  the  ac- 
cused shot  under  the  influence  of  such  fears, 
he  would  not  be  guilty.  The  criticism  of 
counsel  upon  the  court's  instruction  along 
this  line  is  especially  directed  to  the  follow- 
ing excerpt:  '"The  law  does  not  Justify  an 
attempt  to  kill  by  one  who  believes  he  has 
grounds  to  fear  he  will  be  Injured,  without 
regard  to  the  extent  of  the  injury."  This 
was  followed  by  an  instruction  that  the  ac- 
cused must  be  acting  under  the  fears  of  a 
reasonably  courageous  man  that  a  felony 
was  about  to  be  committed  upon  his  person. 
This  instruction  was  in  accord  with  sections 
70  and  71  of  the  Penal  Code,  and  the  illus- 
tration used  by  the  trial  Judge  was  the  only 
one  set  forth  in  section  70,  which  was  ap- 
plicable to  the  facts  of  this  case. 

[6]  6.  Further  complaint  is  made  that  the 
court  instructed  the  Jury  that  if  they  found 
the  defendant  guilty  he  would  be  punished 
as  for  a  felony,  "unless  by  their  recommen- 
dation he  be  punished  as  for  a  misdemean- 
or.'* It  is  insisted  that  the  court  should 
bare  gone  further  and  instructed  the  jury 


that  any  recommendation  they  might  make 
upon  the  subject  could  be  ignored  by  the 
court  The  question  of  punishment  is  a 
matter  entirely  within  the  discretion  of  the 
trial  Judge.  A  recommendation  of  the  Jury 
might  have  persuasive  force,  but  he  is  not 
bound  by  it  The  court  properly  instructed 
the  Jury  that  they  had  a  right  to  recommend 
that  the  accused  be  punished  as  for  a  mis- 
demeanor, but  it  was  not  error  to  fall  to 
add  that  the  court  had  the  power  to  disre- 
gard such  recommendation.  Echols  v.  State, 
109  Ga.  508,  34  S.  B.  1038.  It  is  contended 
that  this  instruction  upon  the  subject  of  the 
form  of  the  verdict  was  couched  in  such  lan- 
guage that  the  Jury  were  misled  into  believ- 
ing that  if  they  recommended  that  the  ac- 
cused be  punished  as  for  a  misdemeanor 
their  recommendation  would  be  followed, 
and  that  if  it  had  not  been  for  this  mis- 
leading instruction  the  jury  might  have  ac- 
quitted the  acaised,  or  found  him  guilty  of 
a  lesser  offense  than  assault  with  Intent  to 
murder.  We  do  not  think  the  charge  is 
subject  to  this  criticism.  The  Jury  found 
that  the  accused  assaulted  "W.  D.  Buie  with 
intent  to  kill  htm.  They  evidently  were  of 
the  opinion  that  the  circumstances  were 
such  as  to  authorize  the  imposition  of  a 
misdemeanor  sentence.  The  trial  judge  dis- 
agreed with  this  opinion,  as  he  had  a  right 
to  do;  and  there  is  nothing  in  the  instruc- 
tion which  would  Justify  a  reversal  by  this 
court 

[7]  7.  After  the  verdict  of  the  Jury  In  a 
criminal  case  is  returned,  it  is  not  only  the 
right,  but  the  duty,  of  the  trial  judge,  if  he 
is  not  already  satisfied  from  the  evidence 
which  has  been  produced,  to  enter  upon, 
further  investigation  of  the  circumstances, 
in  order  to  determine  the  punishment  which 
shall  be  imposed..  No  such  investigation, 
however  extended  It  may  be,  nor  any .  state- 
ment made  by  the  court  after  the  verdict 
has  been  returned,  in  reference  to  his  view 
of  the  evidence  or  the  gravity  of  the  of- 
fense, can  ever  be  the  subject-matter  of  re- 
view in  the  appellate  court 

Judgment  affirmed. 

(12  Oa.  App.  86) 

ELSBERY  V.  STATB.     (No.  4,523.) 
(Court  of  Appeals  of  Georgia.    Dec  21,  1912.) 

(8yUahu8  by  the  Court,) 

1.  Indictment  and  Infobmation   (8  119* )— 
Requisites  of  Accusation  —  Subplusage. 

Allegations  in  an  indictment  which  are  too 
general  and  indefinite  to  constitute  any  crime 
may  be  treated  as  surplusage,  if  there  are  oth- 
er averments  in  the  indictment  which  suffi- 
ciently allege  the  commission  of  an  offense. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §§  311-314;  Dec. 
Dig.  §  119.*] 

2.  Highways   (S  186*)  — Use  fob  Tbavel  — 
Offenses— * 'Descent.  " 

The  purpose  of  the  act  approved  August 
13,  1910  (Acts  1910,  p.  90),  regulating  the  use 
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of  automobiles,  Is  to  protect  pedestrians  and 
others  lawfully  on  the  highways  of  thie  state 
against  the  consequences  of  the  negligent  and 
improper  operation  of  automobiles.  Constru* 
ing  the  word  "descent/*  as  used  in  section  5 
of  this  act,  in  the  light  of  its  context  and  the 
declared  purpose  of  the  act,  it  will  be  held  to 
mean  a  decbvity  in  the  highway  over  which, 
from  ordinary  human  experience  and  observa- 
tion, it  would  be  deemed  more  dangerous  to  op- 
erate an  automobile  at  an  excessive  rate  of 
speed  than  upon  level  ground.  Such  a  con- 
struction of  the  word  "descent"  does  not  make 
it  so  indefinite  and  uncertain  in  meaning  as  to 
render  this  provision  of  the  act  incapable  of 
enforcement  as  a  penal  law. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent;  Dig.  S|  476,  477;   Dec.  Dig.  §  186. ♦] 

Error  from  City  Court  of  Polk  County ;  F. 
A.  Irwin,  Judge. 

Elrnest  Elsbery  was  convicted  of  operating 
an  automobile  on  a  public  highway  at  an 
unlawful  rate  of  speed,  and  brings  error. 
Affirmed. 

I.  F.  Mundy,  of  Rockmart,  for  plaintiff  in 
error.  J.  A.  Wright,  Sol.,  and  E.  S.  Ault, 
both  of  Cedartown,  for  the  State. 

POTTLE,  J.  An  indictment  was  returned 
charging  the  accused  with  a  misdemeanor, 
in  that  he  did  on  a  day  named  unlawfully 
operate  an  automobile  on  a  public  highway 
"at  a  rate  of  speed  greater  than  was  rea- 
sonable and  proper,  having  regard  to  the 
traffic  and  use  of  the  said  highway  at  the 
time,  and  did  thereby  endanger  the  life  and 
limbs  of  the  persons  traveling  said  high- 
way at  the  time,  and  ♦  •  •  did  then  and 
there  approach  a  descent  in  said  highway 
near  Hill's  Creek  Church  at  a  greater  speed 
than  six  miles  per  hour,  contrary  to  the  laws 
of  said  state,  the  good  order,  peace,  and  dig- 
nity thereof."  The  accused  demurred  to  the 
indictment  on  the  following  grounds:  Be- 
cause no  violation  of  any  valid  statute  of 
force  in  this  state  was  alleged;  because 
the  word  "descent,"  as  used  in  the  indict- 
ment, is  too  indefinite  and  nncertain;  be- 
cause the  indictment  is  too  vague  and  indef- 
inite to  set  out  any  crime  or  the  violation 
of  any  valid  statute;  because  the  rate  of 
speed  at  which  the  car  was  being  operated 
is  not  alleged ;  because  it  is  not  charged  that 
the  defendant  did  not  have  the  car  under 
control;  because  the  word  "descent"  in  the 
act  approved  August  13,  1910  (Georgia  Laws 
1910,  p.  90),  regulating  the  use  of  automo- 
biles, is  too  vague  and  indefinite  to  be  en- 
forceable, and  that  to  apply  the  act  to  ev- 
ery descent  would  be  unreasonable  and  un- 
certain; because  the  indictment  fails  to  al- 
lege the  descent  or  rate  of  speed,  or  how, 
or  in  what  way  the  car  was  not  under  con- 
trol. 

The  court  passed  an  order  sustaining  the 
demurrer  in  part,  and  striking  from  the  in- 
dictment so  much  of  it  as  alleged  that  the 
machine  was  being  operated  at  a  rate  of 
speed  greater  than  was  reasonable  and  prop- 


er, and  overruled  so  much  of  the  demurrer 
as  objected  to  the  averment  that  the  accus- 
ed approached  a  descent  in  the  Idghway  at 
a  rate  of  speed  greater  than  six  miles  per 
hour. 

[1]  1.  Section  5  of  the  act  approved  Au- 
gust 13,  1910,  regulating  the  use  of  automo- 
biles, pro\ddes  that  no  person  shall  operate  a 
machine  on  any  of  the  highways  of  this 
state  "at  a  rate  of  speed  greater  than  is 
reasonable  and  proper,  having  regard  to  the 
traffic  and  use  of  such  highway,  or  so  as  to 
endanger  the  life  or  limb  of  any  person  or 
the  safety  of  any  property,  and  upon  ap- 
proaching a  bridge,  dam,  high  embankment, 
sharp  curve,  descent  or  crossing  of  inter- 
secting lilghways  and  railroad  crossings,  the 
person  operating  a  machine  shall  have  it  un- 
der control  and  operate  it  at  a  speed  not 
greater  than  six  miles  per  hour.''  In  Hayes 
V.  State,  11  Ga.  App.  371,  75  S.  E.  523,  it 
was  held  that  so  much  of  section  5  of  the 
act  above  referred  to  as  undertook  to  make 
penal  the  operation  of  aA  automobile  "at  a 
rate  of  speed  greater  than  is  reasonable  and 
proper,  having  regard  to  the  traffic  and  use 
of  such  highway,  or  so  as  to  endanger  the 
life  or  limb  of  any  person  or  the  safety  of 
any  property,"  was  too  uncertain  and  indef- 
inite in  its  terms  to  be  capable  of  miforce- 
ment.  This  ruling  was  followed  in  the  case 
of  Holland  v.  State,  11  Ga.  App.  — ,  76  S. 
E.  104.  In  each  of  these  cases,  however,  it 
was  also  held  that  the  allegation  adjudged 
to  be  too  indefinite  to  set  forth  a  crime 
might  be  treated  as  surplusage,  if  the  in- 
dictment set  forth  a  violation  of  any  pro- 
vision of  the  act  of  1910  which  was  suffi- 
ciently definite  and  certain  in  its  terms  to 
constitute  a  crime.  As  the  indictment  in 
the  present  case  consisted  only  of  one  count, 
the  court,  of  course,  could  not  sustain  the 
demurrer  in  part  and  strike  from  the  in- 
dictment a  part  of  the  allegations  thereof, 
and  leave  the  remainder  to  stand.  But  the 
judgment  is  not  excepted  to  on  this  ground* 
If  the  court  was  right  in  its  ruling  that  the 
indictment  set  forth  an  offense  in  that  part 
thereof  which  charged  that  the  accused  ap- 
proached a  descent  in  the  highway  at  a 
greater  rate  of  speed  than  six  miles  per 
hour,  then  the  demurrer  should  have  been 
overruled  entirely,  and,  upon  the  authority 
of  the  two  decisions  above  cited,  the  other 
allegations  in  the  Indictment  with  reference 
to  the  manner  in  which  the  machine  was  op- 
erated should  have  been  treated  as  surplus- 
age. Inasmuch,  however,  as  no  distinct  ex- 
ception is  taken  to  the  Judgment  sustaining 
the  demurrer  In  part,  the  principle  of  the 
two  decisions  Just  referred  to  is  applicable, 
and  the  question  whether  the  indictment  in 
any  part  thereof  set  forth  an  offense  will  be 
considered. 

[2]  2.  The  main  and  controlling  purpose  of 
the  act  of  1910  was  to  protect  pedestrians 
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and  others  lawfully  upon  the  highways  of 
this  state  against  the  consequences  of  the 
negligent  and  improper  operation  of  auto- 
mobiles. In  order  to  carry  out  this  purpose, 
it  was  provided  that  machines  should  not 
be  operated  at  such  a  rate  of  speed,  having 
regard  to  all  the  circumstances,  as  to  en- 
danger the  life  or  limb  of  any  person  or  the 
safety  of  any  property.  As  has  been  pointed 
out  above,  this  provision  of  the  act  is  too 
general  and  indefinite  to  constitute  a  crime; 
but  the  act  also  provides  that,  ''upon  ap- 
proaching a  bridge,  dam,  high  embankment,^ 
sharp  curve,  descent  or  crossing  of  inter- 
secting highways  and  railroad  crossings,  the 
person  operating  a  machine  shall  have  it 
under  control  and  operate  it  at  a  speed  not 
greater  than  six  miles  per  hour."  Here  then, 
the  act  is  definite  and  certain  in  its  terms. 
Its  purpose  is  to  require  i)ersons  operating 
these  machines  at  places  along  the  public 
highway  which  are  deemed  most  dangerous 
to  have  them  under  control  in  order  that, 
when  danger  is  imminent,  the  machines  may 
be  stopped  and  injury  to  persons  or  property 
avoided.  The  General  Assembly  has  fixed 
the  maximum  rate  of  speed  at  which,  in  its 
Judgment,  these  machines  can  be  operated  at 
the  places  mentioned,  so  that  they  will  be 
under  control  and  can  be  stopped  so  as  to 
avoid  injury  to  persons  or  property  along 
the  highway.  It  is  immaterial  whether  this 
maximum  rate  of  speed  is  too  much  or  too 
little.  If  the  machine  be  operated  along 
the  public  highway  at  any  point  thereof  de- 
scribed in  the  act  at  a  greater  rate  of  speed 
than  six  miles  per  hour,  the  operator  is 
guilty  of  a  misdemeanor. 

It  is  insisted  in  behalf  of  the  plaintiCP  in 
error  that  the  word  "descent"  is  so  general 
and  indefinite  that  a  person  operating  a  ma- 
chine along  a  highway  can  never  know 
whether  he  is  approaching  a  descent  within 
the  meaning  of  the  act  Words  used  in  a 
legislative  enactment  are  to  be  given  their 
ordinary  signification,  unless  the  context  de- 
mands a  difl^erent  constmction.  The  word 
"descent**  as  used  in  section  5  of  this  act 
must  be  construed  in  the  light  of  the  de- 
clared purpose  of  the  act  It  is  true,  as  in- 
sisted by  counsel  for  the  accused,  that  the 
word  "descent,**  given  its  literal  taterpreta- 
tiou,  may  include  any  declivity  in  the  high- 
way, of  however  small  a  degree,  and  upon 
this  premise  it  is  argued  that  it  would  be 
unreasonable  to  hold  that  the  General  As- 
sembly intended  to  make  penal  the  opera- 
tion of  an  automobile  at  a  greater  rate  of 
speed  than  six  miles  per  hour  when  ap- 
proaching such  a  slight  declivity  in  the  high- 
way that  it  would  not  ordinarily  be  dan- 
gerous to  persons  or  property  to  operate  it 
at  a  greater  rate  of  speed.  The  purpose  of 
the  act  being  to  prevent  danger  to  the  life 
or  limb  of  any  person,  and  to  insure  the 
safety  of  any  property  which  might  be  upon 
the  highway,  the  word  "descent,'*  "as  used  in 


the  act,  will  not  be  given  the  literal  inter- 
pretation above  mentioned.  Webster*8  Dic- 
tionary defines  the  word  as  follows:  "In* 
clinatlon  downward ;  inclined  or  sloping  sur- 
face; declivity;  slope;  hence,  a  descending 
way,  as  a  stairway  or  inclined  passage.** 
It  is  also  to  be  observed  that  the  word  "de- 
scent** is  used  in  the  act  in  connection  with 
bridges,  dams,  high  embankments,  sharp 
curves,  and  crossings  of  intersecting  high- 
ways and  railroad  crossings.  All  of  these 
words  describe  places  upon  the  public  high- 
way where  it  would  be  more  dangerous  to 
operate  an  automobile  at  an  excessive  rate 
of  speed  than  upon  other  places  along  the 
highway.  Words,  like  human  beings,  are 
often  known  by  their  associates.  The  max- 
im, "Noscitur  a  sociis,*'  is  applicable,  and 
the  word  "descent,"  as  used  in  section  5  of 
the  act,  will  be  held  to  mean  a  declivity  in 
the  highway  over  which  from  ordinary  hu- 
man experience  and  observation  it  would  be 
deemed  to  be  more  dangerous  to  operate  an 
automobile  at  an  excessive  rate  of  speed 
than  upon  lev^el  ground.  The  General  As- 
sembly could  not  have  intended  to  make  it 
a  crime  to  operate  an  automobile  at  a  great- 
er rate  of  speed  than  six  miles  an  hour  at 
every  point  along  the  highway  where  there 
was  a  slight  incline,  and  where  it  would  be 
no  more  dangerous  to  operate  a  machine  at 
twenty  miles  an  hour  than  it  would  be  upon 
level  ground.  It  would  be  impossible,  of 
course,  to  designate  the  exact  degree  of  in- 
cline that  the  General  Assembly  had  in 
mind  in  using  this  word.  But  upon  the  ap- 
plication of  common  knowledge  with  refer- 
ence to  the  highways  of  this  state  the  courts 
and  Juries  may  well  be  left  to  say  whether 
or  not  a  machine  was  operated  upon  a  de- 
clivity where  it  would  be  more  dangerous 
to  run  at  an  excessive  rate  of  speed  than  it 
would  upon  level  ground.  The  only  fair 
test,  it  seems  to  us,  which  can  be  applied  in 
determining  whether  a  crime  has  been  com- 
mitted, would  be  to  submit  to  the  Jury  in 
each  case  the  question  whether  or  not  the 
operation  of  the  machine  upon  the  particu- 
lar descent  in  question  would  likely  be  more 
dangerous  to  human  life  and  limb  or  the 
safety  of  property  than  if  the  machine  were 
being  operated  upon  ordinary  level  ground. 
What  the  General  Assembly  evidently  had 
in  mind  was  such  an  incline  on  the  highway 
as  is  commonly  denominated  a  hill;  that  is, 
a  descent  of  such  degree  as  that  ordinarily 
prudent  persons,  in  approaching  it  in  an 
automobile,  would  check  the  speed  of  the 
machine.  Giving  the  word  this  construc- 
tion, we  do  not  think  that  the  principle  of 
the  two  decisions  above  cited  is  controlling, 
or  that  this  portion  of  the  act  should  be 
held  to  be  too  indefinite  to  be  capable  of 
enforcement  It  is  certain  that  the  Legis- 
lature intended  to  make  it  a  crime  to  oper- 
ate a  machine  upon  a  dangerous  declivity 
at  a  greater  rate  of  iH>eed  than  six  miles 
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per  hour.  The  General  Assembly  has  deter- 
mined that  it  Is  more  dangerous  to  operate 
a  machine  when  approaching  such  a  decliv- 
ity than  it  is  upon  level  ground.  If  the  de- 
clivity described  In  the  indictment  is  one  of 
this  character,  then  a  person  operating  a 
machine  thereon  at  a  greater  rate  of  speed 
than  six  miles  per  hour  is  guilty  of  a  mis- 
demeanor.    If  it  is  not,  he  is  not  guilty. 

The  demurrer  was  properly  overruled,  and 
the  case  should  be  submitted  to  a  JU17,  in 
the  light  of  the  views  herein  expressed. 

Judgment  affirmed. 

(12  Ga.  App.  23) 

HUNTER.  PEARCE  &  BATTEY  ▼.  LAW- 
TON-ANDERSON  CO.   (No.  4,367.) 

(Court  of  Appeals  of  Georgia.    Dec.  21,  1912.) 

{Syllabus  by  the  Court,) 

1.  Tkoveb  and  Conversion  (§  16*)— Persons 
Entitled  to  Sue— Rights  of  Consignee. 

Where  a  common  carrier  issues  its  bill 
of  lading  to  a  named  consignee,  and  subse- 
quently, b^  mistake,  issued  a  waybill  or  mani- 
bill  covermg  the  same  property  described  in 
the  bill  of  lading,  directing  delivery  to  a  dif- 
ferent consignee,  and  the  property  was  deliver- 
ed by  the  carrier  to  the  latter  under  the  way- 
bill, and  thereafter  the  carrier  paid  to  the 
holder  of  its  bill  of  lading  the  full  value  of  tiie 
property  covered  thereby,  which  wns  accepted 
m  full  satisfaction  of  the  loss  resulting  from 
the  wrongful  delivery  of  the  property,  all  the 
title  or  right  of  possession  to  the  property  de- 
scribed in  the  bill  of  lading  would  thereupon 
pass,  by  operation  of  law,  to  the  carrier;  and 
the  one  to  whom  the  bill  of  lading  had  been  is- 
sued, and  to  whom  the  carrier  had  made  set- 
tlement for  a  wrongful  delivery,  could  not 
thereafter  bring  suit  in  his  own  name  to  re- 
cover the  property,  or  the  value  thereof,  from 
the  person  to  whom  the  actual  delivery  had 
been  made  under  the  manibill  or  waybill. 

[Ed.  Note. — For  other  cases,  see  Trov«^r  and 
Conversion,  Cent.  Dig.  §§  119-147;  ih^c.  Vl^. 
§  16.*1 

2.  Vebdict  Demanded  by  Evidence. 

The  evidence  demanded  the  verdict  as  di- 
rected for  the  defendant. 

Error  from  City  Court  of  Savannah;  Davis 
Freeman,  Judge. 

Action  by  Hunter,  Pearce  &  Battey,  for 
the  use  of  the  Central  of  Georgia  Railway 
Company,  against  the  Lawton-Anderson  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff hriugB  error.    Athrmed. 

Lawton  &  Cunningham  and  H.  W.  John- 
son, all  of  Savannah,  for  plaintiff  in  error. 
Saussy  &  Saussy,  of  Savannah,  for  de.  end- 
ant  in  error. 

HILL,  C.  J.  [1, 21  The  writ  of  error  in  the 
present  case  challenges  the  correctness  of 
the  judgment  directing  a  verdict  for  the  de- 
fendant. The  suit  was  one  in  trover,  bro  ght 
to  recover  two  bales  of  sea  island  cotton,  and 
the  facts,  which  are  not  in  controversy,  brief- 
ly stated,  are  as  follows:  The  two  bales  of 
cotton  were  shipped  by  J.  T.  Wright  &  Son  to 
the  plaintiffs.  Hunter,  Pearce  &  Battey,  at 
Savannah,  Ga.  The  Central  of  Georgia. 
Railway   Company   issued  a  bill  of  lading, 
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covering  these  two  bales  of  cotton,  to  Hunter, 
Pearce  &  Battey,  but  subsequently  through 
an  error  on  the  part  of  an  agent  of  the  rail- 
way company,  a  waybill,  or  manibill,  cover- 
ing the  same  two  bales  of  cotton,  named  the 
defendants,  Lawton-Anderson  Company,  of 
Savannah,  as  consignees,  Instead  of  Hunter, 
Pearce  &  Battey.  The  reasons  leading  to 
this  mistake  by  the  agent  of  the  Central  of 
(Jeorj^la  Railway  Company  are  not  material. 
The  waybill,  or  manibill,  was  not  delivered 
to  the  consignor  or  cont^gnee,  but  accomiwi- 
nled  the  shipment  in  the  hands  of  the  con- 
ductor. The  delivery  agent  at  Savannah,  not 
having  seen  the  bill  of  lading  and  having  no 
knowledge  of  it,  and  being  guided  by  the  bill- 
ing or  waybill,  delivered  the  two  bales  of 
cotton  to  Lawton-Anderson  Company.  This 
company,  although  it  had  not  received  an.v 
bill  of  lading  covering  the  cotton,  did  not 
know  that  the  cotton  was  not  Intended  for 
it,  as  it  had  an  account  with  the  shipper 
and  had  occasionally  received  shipments 
without  being  advised  by  the  shipper.  It  re- 
ceived the  two  bales  of  cotton  from  the  rail- 
way company  and  placed  them  to  the  credit 
of  the  shipper  on  its  books,  and  held  them, 
without  any  knowledge  that  they  were  in 
fact  consigned  to  Hunter,  Pearce  &  Battey, 
until  it  received  a  letter  from  the  shippers, 
giving  that  information  and  requesting  it 
to  turn  the  two.  bales  over  to  Hunter,  Pearce 
&  Battey,  which  they  refused  to  do.  While 
the  evidence  does  not  disclose  that  the  Law- 
ton-Anderson  Company  made  any  advances 
to  the  shippers  on  these  two  bales  of  cotton 
yet  it  is  fairly  to  be  Inferred  from  the  testi- 
mony that  the  shippers  owed  the  company  on 
an  account,  and  for  this  reason  it  kept  pos- 
session of  the  two  bales  of  cotton.  In  the 
meantime.  Hunter,  Pearce  &  Battey  had  re- 
ceived the  bill  of  lading  for  the  two  bales  of 
cotton,  but  they  had  hot  received  the  bales, 
and  they  thereupon  called  upon  the  railway 
company  to  make  delivery.  After  some  de- 
lay in  tracing  the  cotton,  the  facts  as  above 
stated  were  disclosed;  and  when  the  I^w- 
ton-Anderson  Company  refused  to  turn  over 
the  two  bales  of  cotton  to  Hunter,  Pearce  & 
Battey  the  latter  called  upon  the  railway 
company  to  pay  their  claim  for  the  two 
bales  of  cotton  which  was  done  by  the  rail- 
way company.  The  claim  for  the  value  of 
the  cotton  amounted  to  $232.67.  The  trover 
suit  to  recover  the  two  bales  of  cotton  was 
originally  in  the  name  of  Hunter,  Pearce  & 
Battey,  for  the  use  of  the  Central  of  Georgia 
liallway  Company,  against  Lawton-Anderson 
Company;  and  on  the  trial  the  plaintiffs 
amended  the  petition  by  striking  the  name 
of  the  usee,  leaving  the  case  pending  in  the 
name  of  Hunter.  Pearce  &  Battey. 

A  member  of  the  plaintiffs'  firm  testified 
that,  havinj?  teen  paid  the  value  of  the  twn 
bales  of  cotton  by  the  railway  company  be- 
fore the  suit  was  filed,  they  had  no  claim 
thereafter,  either  against  the  defendant  or 
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against  any  one  else,  anil  did  not  claim  title 
to  the  cotton.  It  is,  however,  immaterial  as 
to  what  the  plaintiffs  claimed.  Irrespective 
of  any  claim  made  t>y  them,  do  the  facts  as 
stated  show  that  at  the  time  the  9uit  in 
trover  was  filed  they  had  title  to  the  two 
bales  of  cotton,  or  the  right  of  possession? 
The  learned  trial  judge,  believing  that  under 
the  facts  the  plaintiffs  had  parted  with  their 
title  to  the  cotton  when  they  received  payment 
of  their  claim  from  the  railway  company,  di- 
rected a  verdict  for  the  defendants. 

Did  the  plaintiffs  have  any  title  or  proper- 
ty right  in  the  two  bales  of  cotton  which 
would  have  conferred  the  right  Qf  possession, 
so  as  to  maintain  a  trover  suit  against  the 
defendants?  It  is  strenuously  insisted  by  the 
plaintiffs  in  error  that,  notwithstanding  the 
fact  that  Hunter,  Pearce  &  Battey,  the  plain- 
tiffs, had  been  paid  the  value  of  the  cotton 
by  the  railway  company  before  the  suit  was 
brought,  the  title  to -the  two  bales  of  cotton, 
still  remained  in  them,  because  this  title  could 
not  have  passed  out  of  them  except  by  an 
assignment  in  writing,  and  that,  even  con- 
ceding that,  upon  the  payment  to  them  by  the 
railway  company  of  the  value  of  the  two 
bales  of  cotton,  the  equitable  title  passed  out 
of  them,  and  the  railway  company  became 
the  equitable  assignee  of  this  title,  yet  the 
railway  company,  as  the  equitable  assignee, 
had  no  right  to  sue  the  defendants  for  the 
cotton  or  the  value  thereof,  citing  the  cases 
of  Florida  Coca-Cola  Bottling  Oo.  v.  Ricker, 
136  Ga.  411,  71  S.  E.  734,  and  McElmurray 
V.  Harris,  117  Ga.  919,  43  S.  E.  987,  where  It 
is  held  that  the  right  to  sue  in  an  action  of 
trover  is  in  the  party  to  whom  the  legal  title 
to  the  personalty  was  at  the  time  of  conver- 
sion, and  that  in  such  an  action  the  sole  is- 
sue is  as  to  the  title  to  the  property  in  dis- 
pute. This  may  be  conceded  to  be  true,  and 
yet  not  be  inconsistent  with  the  right,  as 
equitable  assignee  to  the  title  of  the  cotton, 
to  bring  suit  therefor  in  some  other  action 
than  that  of  trover;  but  it  seems  to  us  clear 
that  when  the  railway  company  paid  the 
plaintiffs'  claim  for  the  loss  of  the  two  bales 
of  cotton  the  title  to  the  cotton  passed  immedi- 
ately into  the  railway  company,  and  the  rail- 
way company  would  have  the  right  to  enforce 
its  claim  as  against  the  possession  of  the  Law- 
ton-Anderson  Company,  and  this  claim  could 
be  defeated  by  the  latter  only  by  a  superior 
right  or  title.  We  do  not  see  how,  in  any  event, 
there  was  any  sort  of  right  of  action  in  Hun- 
ter, Pearce  &  Battey,  either  for  the  two  bales 
of  cotton,* or  for  the  value  thereof,  after  the 
railway  company  had  paid  them  the  full  val- 
ue of  the  cotton.  It  seems  to  us  that  a  re- 
sort to  first  principles  would  show  this  to  be 
the  only  logical  or  legal  position.  If  Hunter, 
Pearce  &  Battey  had  the  right  to  recover 
from  Lawton-Anderson  Company  the  two 
bales  of  cotton,  or  the  value  thereof,  they 
would  then  recover  double  payment  for  the 
same  claim — the  voluntary  payment  from 
the  railway  company  and  payment,  as  a  re- 


sult of  a  suit,  from  Lawton-Anderson  Com- 
pany. In  that  event,  what  would  be  the  po- 
sition of  the  railway  company?  Suppose 
Hunter,  Pearce  &  Battey,  having  recovered 
from  Lawton-Anderson  Company,  refused  to 
pay  the  railway  company,  would  not  the  rail- 
way company  then  be  driven  to  the  necessity 
of  suing  the  former  for  the  value  of  the  cot- 
ton which  it  had  paid?  And  then  could  they 
recover  it,  it  being  a  voluntary  payment? 

We  cannot  conceive  of  any  reason  in  law 
why,  under  the  facts,  the  railway  company 
would  not  have  had  the  right  to  have 
brought  suit  in  its  own  name  against  Law- 
ton-Anderson  Company  for  the  two  bales  of 
cotton,  or  their  value.  True  in  that  suit 
the  question  would  arise  as  to  the  relative 
rights  of  the  railway  company  and  Lawton- 
Anderson  Company.  If  the  latter  had  ad- 
vanced the  shippers  money  on  these  two 
bales  of  cotton,  assuming  that  it  was  prop- 
erly consigned  to  them,  it  might  be  a  ques- 
tion as  to  whether  the  railway  company, 
whose  error  caused  the  mistake  to  be  made, 
would  be  entitled  to  recover  against  the 
Lawton-Anderson  Company,  which  had  inno- 
cently, and  under  well-founded  belief  as  to 
their  right  to  the  two  bales  of  cotton,  ad- 
vanced money  to  the  owners  or  shippers. 
But  this  is  not  material  in  the  present  suit ; 
for  the  only  question  here  is:  What  right  to 
this  cotton,  or  its  value,  did  Hunter,  Pearce 
&  Battey  have  after  they  had  been  paid  by 
the  railway  company?  We  cannot  imagine 
that  they  had  any  right,  either  in  law  or  in 
equity,  to  the  cotton,  or  the  value  of  the 
cotton;  for  upon  the  payment  to  them  by 
the  railway  company  of  the  value  of  the 
cotton  any  right  which  they  had  thereto 
passed  to  the  railway  company.  "If  the 
property  intrusted  to  the  carrier  be  lost  or 
destroyed  whilst  in  l^is  charge  by  the  wrong- 
ful act  or  carelessness  of  another,  and  the 
carrier  pay  to  the  owner  its  value,  which  is 
accepted  in  full  satisfaction  of  his  loss,  he 
will  be  substituted  to  all  the  rights  of  such 
owner,  and  may  recover  such  value  from  the 
wrongdoer  for  his  own  use  and  benefit*' 
Hutchinson,  Carriers  (3d  Ed.)  §  781. 
.  In  McLendon  v.  Finch,  2  Ga.  App.  421, 
58  S.  E.  690,  it  was  held  by  this  court  that 
"if  the  plaintiff  in  a  suit  brought  upon  a 
given  cause  of  action  accepts  a  sum  of  mon- 
ey in  full  settlement  thereof,  he  cannot 
thereafter  set  up  the  same  cause  of  action 
against  another  whom  he  had  the  election  of 
suing  in  the  first  instance."  Hunter,  Pearce 
&  Battey,  in  the  first  instance,  could  have 
sued  either  the  railway  company  upon  its 
bill  of  lading  for  the  delivery  of  the  cotton, 
or  they  could  have  brought  suit  against 
Lawton-Anderson  Company  for  the  cotton, 
setting  up  the  facts  amounting  to  wrongful 
possession  of  the  latter.  Suppose  they  had 
elected  to  sue  the  railway  company  and  had 
recovered,  surely  they  could  not  subsequent- 
ly sue  Lawton-Anderson  Company   on   the 
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same  cause  of  action;  and  can  there  be  any 
difference  in  principle  where  they  have  been 
paid  by  the  railway  company  the  value  of 
the  two  bales  of  cotton?  It  seems  to  us 
that  the  proposition  that  they  would  not 
have  this  dual  right  is  too  clear  for  argu- 
ment; for  the  settlement  by  the  railway 
company  was  as  complete  an  estoppel 
against  another  suit  upon  the  same  cause  of 
action  as  a  Judgment  against  the  railway 
company,  which  judgment  had  been  paid, 
would  have  been. 

In  the  case  of  State  of  Georgia,  for  Use, 
etc.,  T.  Bank  of  Quitman,  117  Ga.  849,  45 
S.  E.  236,  it  appeared  that  a  bond,  payable 
to  the  state  of  Georgia,  was  made  by  Jones, 
tax  collector,  upon  which  the  Fidelity  &  De- 
posit Company  of  Maryland  acted  as  surety. 
A  default  having  occurred,  the  surety  com- 
pany paid  off  and  fully  discharged  its  lia- 
bility to  the  state  by  paying  to  the  state  the 
amount  of  the  default  of  the  said  Jones.  A 
suit  was  then  brought  in  the  name  of  the 
state,  suing  for  the  use  of  the  surety,  to  re- 
cover a  sum  alleged  to  have  been  received 
by  the  bank  from  Jones  In  payment  of  a 
private  debt,  with  knowledge  that  the  money 
so  paid  was  the  property  of  the  state.  A  de- 
murrer to  the  petition  was  sustatued,  and 
the  Supreme  Court,  in  passing  upon  this 
judgment,  used  the  following  language: 
"The  only  ground  of  the  demurrer  which  we 
deem  necessary  to  consider  Is  that  which 
sets  up  that  *the  state,  having  no  cause  of 
action,  cannot  have  or  maintain  said  suit  in 
its  own  behalf,  or  for  the  use  of  any  other 
person.'  It  is  clear  that  when  the  tax  col- 
lector's shortage  was  paid  to  it  by  the  sure- 
ty the  state  had  no  longer  any  cause  of  ac- 
tion against  the  defaulter  in  the  civil  courts. 
His  debt  to  it  had  been  discharged  and  his 
liability  transferred  from  the  state  to  the 
surety.  That  being  the  case,  it  is  equally 
clear  that  the  state  cannot  maintain  an  ac- 
tion for  use,''  etc.  "A  person  who  has  once 
recovered  judgment  for  a  sum  of  money  is 
estopped  from  averring  that  he  ought  to  re- 
cover any  further  sum  for  the  same  cause 
of  action."     Stewart  v.  Todd,  9  Q.  B.  767. 

We  therefore  conclude  that  as  Hunter, 
Pearce  &  Battey  had  no  legal  title  to  the 
two  bales  of  cotton,  and  no  right  of  posses- 
sion, their  cause  of  action  for  the  two  bales 
of  cotton  having  been  fully  settled  by  the 
railway  company,  they  could  not  bring  suit 
for  the  cotton;  and,  as  this  trover  suit 
could  not  be  brought  by  them  for  the  use 
and  benefit  of  the  Central  of  Georgia  Rail- 
way Company,  the  remedy  of  the  railway 
company  was  to  bring  a  direct  suit  against 
Lawton- Anderson  Company  in  its  own  name ; 
for  the  railway  company  had  not  only  paid 
Hunter,  Pearce  &  Battey  the  value  of  the 
cotton,  but  the  bill  of  lading  for  the  cotton 
bad  been  surrendered  to  it,  and  these  facts 
would   have  entitled   It,   In   the   absence  of 


any  superior  right  of  Lawton-Anderson  Com- 
pany, to  retake  possession  of  the  cotton,  or 
recover  its  value.  For  the  reasons  stated, 
we  think  the  facts  demanded  a  direction  of 
the  verdict  for  the  defendant. 
Judgment  affirmed. 


(12  Ga.  App.  81> 
BLOCKER  T.   STATE.      (No.  4,532.) 
(Court  of  Appeals  of  Georgia.    Dec  21,  1912.) 

(8yllahu$  5y  ike  Court.) 

1.  Indictment  and  Infobmation  (§  111*)— 
Requisites  of  Accusation  ~  Neoativinq 
b^ceptions. 

As  a  rule,  an  exception  or  proviso  in  a 
statute  which  withdraws  trom  the  operatluD  of 
the  enacting  clause  defining  the  offense  certain 
limited  classes  of  persons  or  things,  and  which 
constitutes  no  part  of  the  definition  of  the  of- 
fense, need  not  be  negatived  la  an  indictment 
charging  the  accused  in  the  language  of  the 
statute  with  a  violation  of  its  terms. 

[Ed.  Note. — ^For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  U  295-298;  Dec 
Dig.  i  111.*] 

2.  Indictment  and  Infobmation  (|  111*)— 
Requisites  of  Accusation  —  Neoativino 
Exceptions 

In  the  act  of  1910  (Acts  1910,  p.  13^), 
which  makes  it  an  offense  for  any  person,  not 
at  his  house  or  place  of  business,  to  carry 
about  his  person  or  have  in  his  manual  pos- 
session a  pistol,  without  first  obtaining  a  U* 
cense  as  prescribed  by  the  act,  the  proviso 
that  the  act  shall  not  apply  to  sheriffs,  deputy 
sheriffs,  marshals,  and  other  persons  and  offi- 
cers therein  named  is  no  part  of  the  definition 
of  the  offense  and  need  not  be  negatived  by 
the  indictment.  It  is  matter  of  defense  or  ex- 
cuse. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  IS  295-298;  Dee. 
Dig.  S  111.*] 

3.  Weapons  ({  17*)  —  CbiminaIi  Pbosecu* 
TioNS— Evidence. 

On  the  trial  of  one  charged  with  a  viola- 
tion  of  the  act  of  1910  (Acts  1910,  p.  134), 
the  state  makes  out  a  prima  facie  case  when 
it  proves  that  the  accused  carried  a  pistol  on 
his  person,  or  had  manual  possession  of  a 
pistol,  not  at  his  home  or  place  of  business, 
and  the  burden  is  upon  the  accused  to  show*, 
in  answer  to  this  evidence,  that  he  had  a  li- 
cense as  prescribed  by  the  act. 

[Ed.  Note.— For  other  cases,  see  Weapona*. 
Cent.  Dig.  i§  20-33;    Dec.  Dig.  §  17.*] 

4.  Sufficiency  of  Evidence. 

No  error  of  law  appears,  and  the  evidenot- 
supports  the  verdict. 

Error  from  Superior  Court,  Eai^ly  County ; 
W.  C.  Worrlll,  Judge. 

Anthony  Blocker  was  convicted  of  carrying 
a  pistol  without  a  license,  and  brings  error. 
Affirmed. 

The  plaintiff  in  error  was  tried  under  an 
indictment  containing  two  counts.  The  first 
count  charged  a  violation  of  the  statute  pro- 
hibiting the  carrying  about  the  person  of  a 
concealed  weapon,  and  the  second  count 
charged  a  violation  of  the  act  of  1910  (Acts 
1910,  p.  134),  in  that  he  carried  <»d  his  person 
a  pistol  without  first  having  obtained  a  li- 
cense as  provided  by  that  act    There  was  a 
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demurrer  to  the  second  count,  on  the  ground 
that  it  failed  to  alleged  that  the  accused  was 
not  an  officer  or  person  of  the  kind  exi)re88- 
ly  excepted  from  the  operation  of  the  act 
The  demurrer  was  overruled,  and  excep- 
tions pendente  lite  were  duly  preserved.  The 
accused  was  convicted  on  the  second  count, 
and  he  filed  a  motion  for  a  new  trial,  based 
upon  the  general  grounds,  and  upon  the 
ground  that  the  court  erred  in  certain  in- 
structions to  the  jury,  to  the  effect  that  proof 
that  the  accused  had  a  pistol  on  his  i)er8on, 
outside  of  his  residence  or  place  of  busi- 
ness, would  make  a  prima  facie  case,  and 
that  the  burden  would  then  be  upon  the  ac- 
cused to  show  that  he  had  complied  with 
the  law  and  obtained  a  license. 

Sheffield  &.  Askew,  of  Arlington,  for  plain- 
tiff in  error.  J.  A.  Lalug,  Sol.  Gen.,  of  Daw- 
.son,  and  R.  R.  Arnold,  of  Atlanta,  for  the 
State. 

HILL,  G.  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  demurrer  to  the  second 
count  of  the  indictment  was  properly  over- 
ruled. The  act  of  1910  (Acts  1910,  p.  134), 
upon  which  this  count  of  the  indictment  was 
framed,  is  as  follows:  "An  act  to  prohibit 
any  person  from  having  or  carrying  about 
his  person,  in  any  county  in  the  state  of 
Georgia,  any  pistol  or  revolver  without  first 
having  obtained  a  license  from  the  ordinary 
of  the  county  of  said  state  in  which  the  par- 
ty resides,  and  to  provide  how  said  license 
may  be  obtained  and  a  penalty  prescribed 
for  a  violation  of  the  same,  and  for  other 
purposes."  This  is  the  caption  or  title  of 
the  act  Section  1  provides:  **Iie  it  enacted 
by  the  General  Assembly  of  Georgia,  and  it 
is  hereby  enacted  by  authority  of  the  same, 
that  from  and  after  passage  of  this  act  it 
shall  be  unlawful  for  any  person  to  have  or 
carry  about  his  person,  in  any  county  in  the 
state  of  Georgia,  any  pistol  or  revolver  with- 
out first  taking  out  a  license  from  the  ordi- 
nary of  the  respective  counties  in  which 
the  party  resides,  before  such  person  shall 
be  at  liberty  to  carry  around  with  him  on 
his  person,  or  to  have  in  his  manual  posses- 
sion outside  of  his  own  home  or  place  of 
business,  provided  that  nothing  in  this  act 
shall  be  construed  to  alter,  affect  or  amend 
any  laws  now  in  force  In  this  stite  relative 
to  the  carrying  of  concealed  weapons  on  or 
about  one's  person,  and  provided  further, 
that  this  shall  not  apply  to  sheriffs,  deputy 
sheriffs,  marshals,  or  other  arresting  officers 
of  this  state  or  United  States,  who  are  now 
allowed,  by  law,  to  carry  revolvers;  nor  tcr 
any  of  the  militia  of  said  state  while  in 
service  or  upon  duty;  nor  to  any  students 
of  military  colleges  or  schools  when  they  are 
in  the  discharge  of  their  duty  at  such  col- 
leges," 

[2]  It  was  insisted  that  the  Indictment 
should   specifically  allege  that  the   accused 


was  not  of  the  class  of  persons  or  officers  who 
were  not  embraced  or  covered  by  the  inhibi- 
tion of  the  act.  The  court  did  not  err  in 
overruling  the  demurrer.  As  to  this  ques- 
tion the  case  is  controlled  by  the  decision  of 
the  Supreme  Court  in  Kitchens  v.  State,  116 
Ga.  847,  43  S.  E.  256.  In  that  case  the  in- 
dictment was  for  a  violation  of  the  statute 
as  to  carrying  weapons  to  courts,  election 
precincts,  etc.  (I'enal  Code  of  1910,  §  348), 
which  provides  that  it  shall  not  apply  to  a 
sheriff  or  other  arresting  officer  in  the  dis- 
charge of  his  ofiieial  duty.  The  indictment 
was  demurred  to  on  the  ground  that  it  fail- 
ed to  allege  that  the  accused  was  not  an  offi- 
cer of  this  class.  The  Supreme  Court  af- 
firmed the  judgment  overruling  the  demur- 
rer, and  held  that,  **where  a  statute  provides 
in  general  terms  that  the  commission  of  a 
given  act  by  any  person  shall  constitute  a 
penal  offense,  and  then  provides  that  the 
law  thus  framed  shall  not  apply  to  a  given 
class  of  persons,  it  is  not  necessary  that  an 
indictment  based  upon  the  statute  should 
aver  that  the  accused  does  not  belong  to  the 
class  of  persons  thus  excepted  from  the  op- 
eration of  the  law." 

[3]  The  state  made  a  prima  fade  case  of 
guilt  on  proof  that  the  accused  carried  around 
with  him  on  his  person,  or  had  in  his  manual 
possession,  outside  of  his  own  home  or  place 
of  business,  a  pistol,  and  it  was  incumbent 
upon  the  accused  to  show  that  he  had  a  li- 
cense for  doing  so,  as  required  by  the  statute. 
This  is  stiuarely  within  the  principle  fi-e- 
quently  announced  by  the  Supreme  Court, 
holding  that  under  indictments  for  selling 
liquor  without  a  license,  where  a  license  is 
required,  or  furnishing  liquor  to  minors  with- 
out written  consent  of  the  parent  or  guard- 
ian of  the  minor,  and  indeed  in  all  those  cas- 
es where  written  authority  is  required  for 
the  act  which  would  otherwise  be  lawful, 
proof  of  the  act  puts  the  burden  upon  the  de- 
fendant to  show  his  excuse  or  legal  author- 
ity. Sharp  V.  State,  17  Ga.  290;  Amos  v. 
State,  34  Ga.  531 ;  Conyers  v.  State,  50  Ga. 
103,  15  Am.  Bep.  686;  Hines  v.  State,  a'J 
Ga.  187,  18  S.  E.  558;  Reich  v.  State,  0.'? 
Ga.  616;  Graham  v.  State,  121  Ga.  590, 
49  S.  E.  678. 

[4]  No  error  of  law  appears,  and  the  ver- 
dict is  fully  supported  by  the  evidence. 

Judgment  affirmed. 


WILLIAMS  V.   STATE.      (No.  4.510.) 
(Court  of  AfipealB  of  Georgia.    Dec.  21,  1912.) 

(Sytlahus  hy  the  Court.) 

1.  Weapons    (§    17*) —Criminal    Prosecu- 
tions—Evidence. 

Proof  that  a  person  had  in  his  possession 
a  pistol  may  be  shown  circumstantinlly.  as  woll 
as  by  direct  evidence.  Testimony  that  a  per- 
son shot  another,  that  the  noise  of  the  ex- 
plosion was  that  ordinarily  made  by  a  pistol, 
and  that  immediately  thereafter  a  hole  was  dis- 
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covered  in  the  body  of  the  person  shot,  which 
was  such  as  would  ordinarily  be  made  by  a 
pistol  bullet,  was  sufficient  to  authorize  a  find- 
ing that  at  the  time  the  shot  was  fired  the 
person  shooting  had  a  pistol  in  his  possession. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent.  Dig.  §§  20-53;   Dec.  Dig.  §  17.*] 

2.  Weapons    <§    17*) —Criminal    Pbosecu- 
TioNs— Evidence. 

On  the  trial  of  an  indictment  under  the 
provisions  of  the  act  approved  August  12, 
1910  (Acts  1910,  p.  134),  prohibiting  the  car- 
rying of  a  pistol  without  a  license,  the  state 
makes  out  a  prima  facie  case  by  proof  of  pos- 
session of  the  pistol  not  at  the  home  or  place 
of  business  of  the  accused.  If  the  accused  has 
obtained  a  license  under  the  provisions  of  that 
act,  the  burden  is  on  him  to  produce  it 

[Ed.  Note. — For  other  cases,  see  Weapons, 
Cent.  Dig.  §§  20-33;    Dec.  Dig.  §  17.*] 

3.  Criminal    Law     (§    564*) —Evidence — 
Weight  and  Sufficiency — Venue. 

The  venue  of  the  offense  was  sufficiently 
proved. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  726,  1277-1284;  Dec.  Dig. 
§  564.*] 

Error  from  City  Court  of  Madison ;  K.  S. 
Anderson,  Judge. 

Ed.  Williams  was  convdcted  of  having  in 
his  possession  a  pistol  without  a  license,  and 
brings  error.    Affirmed. 

E.  W.  Butler,  of  Madison,  for  plaintiff  in 
error.  A.  G.  Foster,  Sol.,  of  Madison,  for 
the  State. 

POTTLE,  J.  [1]  1.  The  accused  was  con- 
vdcted of  having  in  his  possession  a  pistol 
without  a  license,  in  violation  of  the  act  ap- 
proved August  12,  1910  (Acts  1910,  p.  134). 
He  contends  that  his  conviction  is  unsupport- 
ed by  evidence,  because  no  witness  testified 
that  he  saw  the  pistol,  and  the  conviction 
rests  solely  upon  testimony  that  the  accused 
shot  another  person  with  a  weapon  which 
the  witnesses  testified  they  knew  to  be  a  pis- 
tol, from  the  sound  that  the  explosion  made. 
It  is  urged  that  this  evidence  Is  too  inconclu- 
sive to  authorize  a  conviction.  It  appears 
that  the  accused  and  the  person  who  was 
shot  were  Involved  In  an  altercation  in  a 
lodge  room,  that  the  deceased  used  Insulting 
language  towards  the  accused,  and  that  the 
accused  shot  him.  All  of  the  witnesses  who 
were  present  in  the  lodge  room  testified  to 
the  shooting,  and  to  the  fact  that  the  accused 
did  It,  and  all  agreed  that  the  noise  of  the  ex- 
plosion and  the  hole  which  was  afterwards 
found  In  the  body  of  the  dead  man  indicated 
that  the  shot  came  from  a  pistol.  This  evi- 
dence was  sufficient  to  authorize  the  finding 
that  the  accused  bad  the  pistol  In  his  pos- 
session at  the  time  the  shot  w^as  fired. 

It  is  further  contended  that  It  would  not 
be  a  violation  of  the  act  of  1910,  supra,  if 
one  suddenly  acquired  the  possession  of  a 
pistol  for  the  purpose  of  defending  himself. 
We  agree  with  this  general  statement  of  the 
proposition,  but  it  has  no  api^Ucation  to  the 
facts  of  the  present  case.    There  Is  nothing 


to  indicate  that  the  accused  suddenly  got  pos- 
session of  a  pistol  belonging  to  some  one 
else  for  the  purpose  of  defending  himself. 
In  the  first  place,  there  Is  nothing  to  show 
that  &uy  necessity  arose  for  defense  with  a 
deadly  weapon ;  and,  in  the  second  place,  the 
evidence  all  points  circumstantially  to  the 
conclusion  that  the  accused  brought  the 
pistol  to  the  lodge  room  with  him,  either  in 
a  hand  satchel  whidi  he  had  with  him,  or 
in  his  pocket  Just  where  the  pistol  came 
from  no  witness  was  able  to  say,  but  the 
testimony  authorizes  the  conclusion  that  the 
accused  did  not  suddenly  obtain  the  pistol 
from  some  place  in  the  lodge  room  for  the 
purpose  of  defending  himself,  but  that  he 
had  it  somewhere  on  his  person  all  the  while. 

[2]  2.  The  court  declined  to  charge,  on  re- 
quest, that  the  burden  was  on  the  state  to 
prove  that  the  accused  had  not  obtained  a 
license  as  required  by  the  act  of  1910.  It 
has  been  several  times  held  by  the  Supreme 
Court  that,  under  an  Indictment  charging  the 
sale  of  intoxicating  liquors  without  having 
obtained  a  license  so  to  do,  the  state  made 
out  a  prima  facie  case  by  showing  the  sale, 
and  the  burden  was  then  shifted  to  the  ac^ 
cused  to  show  that  he  tiad  a  license.  Brown 
V.  State,  73  Ga.  38 ;  Hardlson  y.  State,  95  Ga. 
337,  22  S.  E.  681 ;  McGehee  v.  State,  114  Ga. 
833,  40  S.  E.  1004.  The  principle  of  these 
decisions  is  controlling.  Its  application  to 
the  present  case  would  require  the  state  to 
prove  only  that  the  accused  had  a  pistol  in 
his  manual  possession  outside  of  his  own 
home  or  place  of  business.  The  burden 
would  then  be  shifted  to  him  to  show  that 
he  had  obtained  a  license  from  the  ordinary, 
as  required  by  the  act  of  1910.  Blocker  y. 
State,  76  S.  E.  784,  this  day  decided. 

[3]  3.  In  the  motion  for  a  new  trial  error 
Is  also  assigned  upon  the  ground  that  the 
venue  was  not  proved.  One  of  the  witness- 
es for  the  state  testified  that  on  a  day  named, 
which  was  within  two  years  prior  to  the 
finding  of  the  indictment,  the  accused  was 
**at  our  lodge  at  Mt  Zion  in  Morgan  county, 
Kingston  district."  From  the  testimony  of 
this  witness,  as  well  as  that  of  other  w^itness- 
es,  It  appeared  that  the  accused  had  the  pis- 
tol at  the  time  and  place  referred  to;  and 
this  was  sufficient  proof  of  the  venue. 

Judgment  affirmed. 


(12  Ga.  App.  28) 

SOUTHERN  BELL  TELEPHONE  &  TELE- 
GRAPH CO.  V.  DAVIS. 
(No.  4,370.) 

(Court  of  Appeals  of  Georgia.    Dec.  21,  1912.) 

( Syllabus  by  the  Court.) 

1.  Electricity  (|  19*)— Actions  fob  Inju- 
ries—Petition. 

A  petition  alleging,  in  substance,  that  while 
plaintiff  was  walking  upon  the  public  street 
of  a  city  he  came  in  contact  with  a  broken  wire 
of  the  defendant  telephone  company  which 
was    lying    on    the    sidewalk,    heavily    charged 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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with  a  dangerous  current  of  electricity,  that 
be  did  not  see  the  wire  until  he  suddenly  came 
in  contact  with  it,  and  that  in  his  efforts  to 
extricate  himself  therefrom  his  hand  was  burn- 
ed by  the  current  of  electricity  and  totally  de- 
stroyed, sets  out  a  cause  of  action  for  damages 
against  the  telephone  company. 

LEd.  Note.— For  other  cases,  see  BUectricity, 
Cent  Dig.  S  11;    Dec  Dig.  ||  19. ♦] 

2.  Pleading  (§  248* ) —Amendment  — Peti- 
tion—New  Cause  of  Action. 

Amendments  to  the  foregoing  petition,  set- 
ting forth  additional  acts  of  negligence  than 
those  alleged,  relating  to  and  amplifying  the 
same  general  charges  of  negligence,  did  not 
constitute  a  new  cause  of  action,  and  were 
properly  allowed. 

[Ed.   Note.— For   other  cases,   see   Pleading, 
Cent.  Dig.  §§  680-701);    Dec.  Dig.  §  248.»J 

3.  Electricity  (§  19*)— -Actions  fob  Inju- 
ries—Sufficiency OF  Evidence. 

Where  a  wire  of  a  telephone  company  is 
found  broken  and  lying  on  the  sidewalk,  heavily 
and  dangerously  charged  with  electricity,  one 
who  is  injured  by  coming  in  contact  therewith, 
without  fault  on  his  part,  is  not  bound,  in  or- 
der to  fix  liability  for  negligence  on  the  part 
of  the  company  having  ownership,  charge  and 
control  of  such  wire,  to  prove  specihcalJy  how 
or  in  what  manner  the  wire  was  broken  and 
became  charged  with  electricity,  nor  how  long 
the  wire  had  been  broken  and  lying  upon  the 
sidewalk  in  such  dangerous  condition.  The 
presence  of  the  broken  wire  on  the  sidewalk 
dangerously  charged  with  electricity  would  be 
sufficient  to  raise  an  inference  of  negligence 
against  the  telephone  company.  In  the  pres- 
ent case,  however,  the  allegations  of  negligence 
made  aeainst  the  telephone  company  were  sub- 
stantially proved  as  laid. 

[Ed.  Note. — For  other  cases,  see  Electricity, 
Cent.  Dig.  S  11;    Dec.  Dig.  §  19.*J 

4.  Electricity  fS|  16. 18*)— Municipal  Cor- 
porations (8  iiG8*)— Liability  fob  Inju- 
ries—Contributory Negligence. 

One  who  is  walking  on  the  public  highway 
of  a  city,  seeing  a  broken  electric  wire  on  the 
sidewalk,  with  nothing  to  indicate  that  it  is 
a  live  or  dangerous  wire,  is  not  necessarily 
guilty  of  contributory  negligence  because  be 
voluntarily  picks  it  up  and  throws  it  off  the 
sidewalk  out  of  his  way.  If  the  wire  is  charg- 
ed with  electricity,  and  he  is  injured  by  con- 
tact therewith,  he  may  recover  damages  ac- 
cording to  the  facts,  either  against  the  city  or 
the  electric  company  owning  and  controlling 
the  wire,  or  against  both,  if  the  facts  show 
that  they  are  joint  tort-feasors. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  §§  9,  10;   Dec.  Dig.  S§  16,  18;*   Mu- 
ent.  Dig.  §i  1622.  1624. 


nicipal  Corporations,  Cen 
1625;    Dec  Dig.  §  768.*] 


5.  Trial  (§  328*) —Verdict  — Joint  Tort- 
feasors. 

When  suit  is  brought  against  two  or  more 
as  Joint  tort-feasors,  a  verdict  may  be  returned 
against  one  only,  if  the  facts  authorize  it. 

tEd.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §§  771-773;    Dec.  Dig.  §  328.*] 

6.  Damages  (§  132*)— Excessive  Damages- 
Personal  Injuries. 

The  verdict  is  not  so  excessive  as  to  mani- 
fest bias,  prejudice,  mistake,  or  any  improper 
influence;  and^,  having  been  approved  by  the 
crial  court,  this  court  will  not  disturb  it. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §§  372-385,  396;   Dec.  Dig.  §  132. ♦] 

Error  from  City  Court  of  Thomasville; 
W.  H.  Hammond,  Judge. 

Action  by  J.  U.  Dax-is  against  the  South- 
ern  Bell  Teleplione  &  Telegraph   Company. 


Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Davis  brought  suit  against  the  Southern 
Bell  Telephone  &  Telegraph  ComxMiny,  the 
city  of  Thomas  vllle,  and  McGarty  and 
Wood,  as  employ^  of  the  telephone  com- 
pany, to  recover  damages  for  personal  in- 
juries, alleging  in  substance,  as  follows: 
The  Southern  Bell  Telephone  &  Telegraph 
Company  is  a  corporation  owning  and  oper- 
ating in  the  city  of  Thomasville  a  general 
telephone  business,  with  an  agency  and  of- 
fice in  said  city,  county,  and  state.  The  dty 
of  Thomasville  is  a  municipal  corporation 
situated  in  the  county  of  Thomas,  state  of 
Georgia,  and  is  operating  a  system  of  elec- 
tric wires  in  and  for  the  city  of  Thomasville, 
through  the  streets  of  the  city.  The  de- 
fendant McCarty,  as  an  employs  of  the  tele- 
phone compiiuy,  was  charged  with  the  duty, 
among  other  things,  of  removing  telephones 
and  wires  from  buildings  in  the  city  of 
Thomasville,  and  of  performing  any  and  all 
acts  that  were  necessary  to  the  proper  re- 
moval of  such  telephone  wires  from  .such 
buildings.  The  defendant  Wood  was  em- 
ployed by  the  telephone  company  as  fore- 
man, it  being  his  duty  to  superintend  and 
direct  in  behalf  of  the  master  the  removal 
of  telephones  and  w^ires  from  buildings  in 
the  said  city,  and  the  construction  of  all 
wires,  poles,  and  other  properties  operated 
by  the  telephone  company  In  said  city.  The 
telephone  company  at  the  date  of  the  Injury 
had  constructed  and  was  using  and  oper- 
ating a  system  of  poles  and  telephone  wires 
in  the  city  of  ThomifsvlUe,  and  had  con- 
structed and  was  maintaining  upon  the 
streets  of  the  city  a  large  number  of  poles, 
used  by  it  for  the  purpose  of  furnishing 
lights  and  electricity  to  the  citizens  of  said 
city  for  profit,  both  by  day  and  by  night; 
and  the  electric  wires  of  the  city,  both  by 
day  and  by  night,  were  heavily  charged 
with  electricity.  The  wires  of  telephone 
company  and  of  the  municipal  corporation 
were  in  close  proximity,  passing  through  the 
city.  Just  prior  to  the  injury  McCarty,  act- 
ing within  the  scoi)e  of  his  authority  as  an 
employs  of  the  telephone  company,  and  at 
the  direction  of  the  company,  had  removed 
the  telephone  from  a  house  near  to  the  place 
of  the  accident,  and  in  so  doing  had  severed 
tlie  wire  running  from  the  top  of  the  tele- 
phone pole  to  the  tele[)hone  in  the  house  at 
a  point  between  the  teleitbone  and  the  pole, 
and  had  negligently  left  the  same  unfastened 
and  omitted  to  remove  the  severed  wire 
from  the  premises,  and  negligently  permit- 
ted the  same  to  remain  stretched  from  the 
top  of  the  pole,  across  the  sidewalk  into 
said  premises.  The  wire,  having  thus  been 
left  unfastened,  became  slackened,  and  as 
a  result  thereof  the  wire  sagged  and  came 
in  contact  with  one  of  the  electric  wires  of 
the  city  of  Thomasville  at  a  point  specifical- 
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ly  described  in  the  petition,  and  then  and 
there,  because  of  such  contact,  became  heay- 
lly  charged  with  electricity.  On  the  day 
preceding  the  injury  said  telephone  wire  fell 
across  the  sidewalk  on  Pamell  street  while 
the  same  was  thus  charged  with  electricity, 
and  remained  across  said  sidewalk  uutil 
some  time  during  the  following  day.  The 
city  of  Thomasville,  the  Southern  Bell  Tele- 
phone &  Telegraph  Company,  Wood,  and 
McCarty  knew  on  the  day  preceding  peti- 
tioner's injury  that  said  wire  was  down 
across  the  sidewalk,  and  was  in  contact 
with  the  electric  wires  of  the  city  of  Thom- 
asville, and  heavily  charged  with  electricity, 
and,  with  knowledge  thereof,  all  of  the  de- 
fendants permitted  said  wire  to  remain  in 
this  condition  across  the  sidewalk.  Early 
In  the  morning  of  July  24,  1911,  while  peti- 
tioner was  passing  along  said  sidewalk  go- 
ing to  his  place  of  business,  and  while  In 
the  exercise  of  all  ordinary  and  reasonable 
diligence  and  care  for  his  own  safety,  with- 
out any  fault  upon  his  part,  and  without 
any  knowledge  that  said  wire  had  fallen 
down'  across  the  sidewalk,  and  without  any 
knowledge  that  said  wire  had  ever  been 
severed  from  the  telephone,  petitioner  sud- 
denly and  without  warning  came  in  contact 
with  said  wire  which  was  then  and  there 
heavily  charged  with  electricity,  and  by  rea- 
son of  such  contact  petitioner  was  perma- 
nently injured.  Upon  coming  In  contact  with 
the  wire,  petitioner  Immediately  received  a 
powerful  current  of  electricity  into  his  body, 
the  effect  of  which  was  to  hurl  petitioner 
against  the  ground,  and  in  a  spasmodic  ef- 
fort to  extricate  himself  petitioner's  left 
hand  came  in  contact  with  said  wire,  and 
petitioner  was  unable  to  release  himself 
therefrom.  The  petitioner's  left  hand  was 
totally  and  permanently  disabled,  and  the 
use  of  petitioner's  fingers  and  hand  totally 
destroyed.  At  the  time  of  the  Injury  peti- 
tioner was  29  years  of  age,  in  good  health, 
and  physically  sound,  was  employed  by  the 
Atlantic  Coast  Line  Railroad  Company  In 
the  capacity  of  car  repairer,  and  was  earn- 
ing 25  cents  per  hour,  was  left-handed,  and 
as  a  result  of  his  Injury  his  ability  to  labor 
was  totally  destroyed.  The  Injury  to  his 
hand  also  caused  extreme  pain  and  suffer- 
ing, and  a  distortion  of  the  fingers,  which 
greatly  humiliates  petitioner,  and  causes 
him  extreme  pain  and  suffering.  He  alleges 
that  defendant  McCarty  was  negligent  in 
not  removing  said  telephone  wires  from  said 
building,  and  in  allowing  them  to  remain 
over  and  across  the  sidewalk  after  same 
had  been  detached  from  the  telephone,  he 
knowing  at  the  time  that  the  telephone 
wire,  when  tightly  stretched,  was  in  very 
close  proximity  to  the  live  wires  of  the  city 
of  Thomasville,  and  liable  to  come  in  con- 
tact therewith  by  reason  of  the  fact  that  the 
cutting  of  the  same  from  the  telephone 
caused  said  wire  to  slacken.    The  defendant 


McCarty  was  also  negligent,  in  that  baring 
received  knowledge  that  said  telephone  wire 
was  down  and  across  the  sidewalk,  and 
charged  with  electricity,  prior  to  the  injury 
complained  of,  he  failed  to  procure  the  city 
of  Thomasville  to  shut  off  the  electric  cur- 
rent from  the  electric  wire  in  contact  with 
said  telephone  wire,  and  failed  to  remove 
said  wire  from  said  sidewalk.  The  defend- 
ant Wood  was  negligent,  in  that,  having  ac- 
tual notice  that  said  wire  was  charged  with 
electricity  and  across  said  sidewalk,  he  fail- 
ed to  remove  the  same  as  it  was  his  duty  to 
do,  and  In  that  he  failed  to  procure  the 
city  of  Thomasville  to  shut  off  the  electric- 
ity from  the  electric  wire  with  which  said 
telephone  wire  was  in  contact.  In  all  and 
each  of  the  particulars  named  the  telephone 
company  was  negligent  and  was  negligent 
through  its  employes,  and  their  joint  and 
combined  negligence  caused  the  Injury  and 
contributed  thereto.  The  city  of  Thomas 
viUe  was  negligent  in  allowing  the  tele- 
phone company's  wires  to  remain  in  close 
proximity  to  the  electric  light  wires  without 
the  same  being  properly  Insulated,  and  was 
also  negligent  in  allowing  the  telephone 
company  to  erect  its  wires  over  and  above 
its  electric  wires  without  proper  insulation 
thereon.  The  city  of  Thomasville  was  neg- 
ligent, in  that  it  failed  after  actual  notice, 
prior  to  the  injury,  that  the  electric  wire 
and  the  telephone  wire  were  in  actual  con- 
tact, to  shut  off  the  electric  current,  and 
to  cause  the  telephone  company  to  remove 
the  telephone  wire  which  had  come  in  con- 
tact with  its  electric  light  wire.  Both  the 
city  of  Thomasville  and  the  telephone  com- 
pany were  negligent,  in  that  they  both 
knew  that  the  Insulation  was  worn  off  said 
telephone  wire,  and  failed  to  remedy  the 
same.  Both  the  defendant  corporations 
knew  prior  to  the  Injury  that  the  telephone 
wire  was  in  contact  with  said  electric  light 
wire,  and  was  heavily  charged  with  elec- 
tricity, and  was  down  and  across  the  side- 
walk, and  permitted  the  same  to  remain. 
These  joint  and  combined  acts  of  negligence 
on  the  part  of  the  two  defendant  corjwra- 
tlons  contributed  to,  and  were  the  direct 
and  proximate  cause  of,  the  plaintiff's  in- 
Jury. 

By  an  amendment  petitioner  alleged  that 
McCarty  was  an  employ^  of  the  telephone 
company,  employed  as  lineman  and  repair- 
man of  its  wires  and  apparatus,  and  that,  as 
such,  it  was  his  duty  to  repair  all  damages 
to  wires,  and  to  have  discovered  the  contact 
between  the  wires  of  the  defendants  in  the 
petition  referred  to,  and  to  have  repaired  the 
same,  and  to  remove  all  wires  of  the  tele- 
phone company  that  might  have  fallen  on  the 
streets  or  sidewalks  of  the  city ;  that  it  was 
the  duty  of  Wood  to  superintend  and  direct 
and  keep  in  suitable  repair  all  of  the  tele- 
phone wires  of  the  telephone  company,  and  to 
remove  and  cause  to  be  removed  all  wires 
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of  the  telephone  company  that  might  be  on 
the  streets  or  sidewalks  of  the  city;  that 
the  \nrires  of  the  telephone  company  were 
not  insulated  at  any  pc^nt,  and  particularly 
were  not  insulated  at  the  point  referred  to 
in  the  petition,  where  the  same  crossed  the 
electric  light  wires  of  the  defendant  the  City 
of  Thomasville ;  also,  that  the  telephone  com- 
pany had  negligently  omitted  to  provide  a 
guard  wire  for  the  purpose  of  preventing 
broken  or  slackened  wires  from  coming  in 
contact  with  said  electric  light  wires;  and 
that,  if  a  suitable  guard  wire  had  been  con- 
structed at  said  point,  said  contact  could  not 
and  would  not  have  taken  place.  The  al- 
lowance of  this  amendment  was  objected  to 
by  the  Southern  Bell  Telephone  &  Telegraph 
Company  and  McCarty  on  the  ground  that  it 
was  an  effort  to  set  up  a  new  and  distinct 
cause  of  action.  The  objection  was  overruled 
and  exceptions  pendente  lite  were  preserved. 
The  original  petition  and  the  petition  as 
amended  were  demurred  to  by  the  telephone 
company  on  the  ground  that  the  allegations 
set  forth  no  cause  of  action,  and  specifically 
on  the  ground  that,  construing  the  allega- 
tions of  the  petition  most  strongly  against 
the  plaintiff,  it  appeared  that  his  own  negli- 
gence caused  his  injury,  in  that  he  could,  by 
the  exercise  of  ordinary  diligence  and  care, 
easily  have  avoided  coming  in  contact  with 
the  live  wire  on  the  sidewalk.  The  demurrer 
was  overruled,  and  exceptions  pendente  Ute 
were  preserved. 

On  the  trial  a  verdict  was  rendered  against 
the  Southern  Bell  Telephone  &  Telegraph 
Company  alone  for  the  sum  of  $8,500,  and  the 
telephone  company  filed  a  motion  for  a  new 
trial,  which  contained,  besides  the  usual 
grounds,  the  following  special  assignments  of 
error:  First,  that  the  verdict,  being  against 
the  movant,  and  not  against  the  defendant 
McCarty,  is  Inconsistent  and  self-contradicto- 
ry and  contrary  to  law,  in  that  the  allega- 
tions in  the  original  petition  are  that  It  was 
the  business  of  McCarty  as  the  employ^  of 
the  telephone  company  to  remove  telephones 
when  discontinued,  and  to  remove  wires  con- 
nected therewith;  so  as  to  avoid  the  possi- 
bility of  injury;  that  in  the  first  amendment 
to  the  petition  it  is  alleged  that  it  was  Mc- 
carty's business  to  repair  broken  and  dam- 
aged wires  and  to  remove  any  wires  that 
might  have  fallen,  that  these  allegations 
were  admitted  by  McCarty  and  by  the  tele- 
phone company  in  their  answers,  and  that 
the  telephone  company  could  have  been  neg- 
ligent only  through  the  negligence  of  said 
McCarty,  and  the  verdict  releasing  him  must 
necessarily  release  movant,  the  telephone 
company ;  second,  that  the  evidence  failed  to 
sustain  the  allegations  of  the  petition  that 
the  sagging  of  the  n^ire  by  which  it  came  in 
contact  with  the  city's  wire  and  became 
charged  with  a  powerful  current  was  caused 
by  the  wires  being  allowed  to  hang  loose  from 
the  house,  but,  on  the  contrary,  the  evidence 


showed  conclusively  that  the  wires  sagging 
loose  from  the  house  could  not  have  caused 
any  slackening  or  sagging  back  where  the 
point  of  contact  was,  and  therefore  the  plain- 
tiff failed  completely  to  prove  the  negligence 
and  the  cause  of  his  injury  on  which  his  en- 
tire case  was  based,  and  that,  therefore, 
there  was  a  fatal  variance  between  what  was 
alleged  and  what  was  proved;  third,  that  the 
verdict  is  excessive,  in  that  it  provided  fully 
for  the  plaintiff's  life  and  for  permanent  dis- 
ability, while  the  evidence  shows  that  he 
was  only  partially  disabled,  and  the  evidence 
also  shows  that  he  was  largely  at  fault  in 
contributing  to  his  injury,  and  also  that  his 
injury  was  due  largely  to  his  own  negligence 
in  not  having  his  hand  treated  properly; 
fourth,  that  the  verdict  was  contrary  to  law, 
in  that  the. evidence  shows  that  the  plaintiff, 
by  the  exercise  of  ordinary  care,  could  have 
avoided  injuring  himself,  the  evidence  being 
conclusive  that  there  was  no  necessity  for  liis 
touching  the  wire  on  the  sidewalk,  and  that, 
therefore,  his  injury  was  due  to  Ids  own  vol- 
untary act,  and  that,  therefore,  he  was  guilty 
of  negligence  as  a  matter  of  law ;  fifth,  that 
the  evidence  failed  to  show  any  negligence  on 
the  part  of  the  telephone  company,  that  there 
was  no  presumption  of  negligence  against  the 
company  in  the  facts  proved,  that  the  com- 
pany had  no  notice  that  the  wire  was  down 
across  the  sidewalk,  nor  with  reasonable 
promptness  could  it  have  discovered  that  the 
wire  was  down  l)efore  the  injury  occurred; 
sixth,  that  the  verdict  was  so  excessive  as 
to  indicate  prejudice  and  bias  against  the 
defendant  corporation. 

H.  E.  W.  Palmer  and  Brutus  J.  Clay,  both 
of  Atlanta,  and  J.  H.  Merrill,  of  Thomas- 
ville, for  plaintiff  in  error.  Theodore  Titus, 
of  Thomasville,  for  defendant  in  error. 

HILL,  G.  J.  (after  stating  the  facts  as 
above).  All  the  foregoing  questions  raised 
by  the  record  are  ably  and  elaborately  pre- 
sented to  this  court  by  counsel  for  the  plain- 
tiff in  error,  and  they  are  entitled  to  a  de- 
cision on  each  of  the  questions  submitted. 

[1]  The  allegations  of  the  petition  in  the 
opinion  of  this  court  clearly  show  a  cause  of 
action  against  the  defendants  jointly  and  sev- 
erally, and  there  was  no  error  in  overruling 
the  demurrer.  The  allegations  of  the  peti- 
tion, in  so  far  as  the  telephone  company  is 
concerned,  bring  it  squarely  within  the  prin- 
ciple laid  down  by  the  Supreme  Court  in 
Southern  Bell  Telephone  &  Telegraph  Co. 
V.  Howell,  124  Ga.  1050,  53  S.  E.  577,  4  Ann. 
Cas.  707.  Indeed,  we  see  no  substantial  dif- 
ference between  the  allegations  of  the  peti- 
tion of  the  present  case  on  the  subject  of 
liability  and  the  allegations  of  the  petition 
Id  the  Howell  Case,  supra.  The  underlying 
principle  of  liability  against  a  telephone  com- 
pany which  would  arise  on  proof  of  allega- 
tions made  by  the  petition  may  be  generally 
stated  as  follows:    The  privilege  of  running 
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its  wires  through  the  streets  of  a  city  in 
close  proximity  to  the  electric  light  wires  of 
the  city,  which  were  highly  charged  with 
electricity,  entailed  upon  the  telephone  com- 
pany the  duty  of  exercising  a  very  high  de- 
gree of  care  to  maintain  its  wires  intact,  and 
to  prevent  their  proximity  to  the  electric 
light  wires  from  becoming  a  source  of  dan- 
ger to  the  public,  and  it  would  seem  suffi- 
cient to  show  a  lack  of  the  exercise  of  this 
care,  where  the  undisputed  evidence  shows 
that  a  broken  wire  was  lying  on  the  side- 
walk, under  conditions  that  rendered  possi- 
ble serious  injury  to  persons  lawfully  using 
the  sidewalk.  "Unexplained,  the  presence  on 
the  highway  of  the  charged  and  broken  wire, 
and  the  fact  of  injury  received  therefrom, 
justified  an  inference  of  negligence  in  the 
defendant,  in  whose  control  and  management 
it  was.  Such  an  inference  has  been  judicial- 
ly permitted  even  when  the  wire  that  broke 
received  the  electricity  from  a  wire  on  which 
it  fell."  Newark  Elec.  L.  &  P.  Co.  v.  Ruddy, 
62  N.  J.  Law,  505,  41  AtL  712,  57  L.  R.  A. 
624. 

[8]  And  right  here  we  may  eliminate  from 
the  case  the  question  of  a  variance  between 
the  allegations  of  the  petition  and  the  proof 
on  the  question  of  the  slackening  or  sagging 
of  the  telephone  wire.  We  do  not  think  it 
makes  any  material  difference  whether  this 
slackening  or  sagging  caused  the  telephone 
wire  to  break  and  fall  across  the  electric 
light  wire  and  thus  become  charged  with 
electricity  or  not  The  fact  is  undubitable 
from  the  evidence  that  the  telephone  wire 
did  break  and  did  become  heavily  charged 
with  electricity  by  coming  in  contact  with 
and  falling  across  the  electric  light  wire. 
There  is  sufficient  evidence  to  show  that  this 
telephone  wire  was  cut  loose  from  the  tele- 
phone in  the  adjacent  house,  and  was  left 
down  for  some  time  in  that  broken  condition. 
But  the  fact  that  a  broken  telephone  wire, 
heavily  charged  with  electricity,  was  lying 
broken  across  the  sidewalk,  affords  a  strong 
presumption  of  negligence.  We  may  indulge 
the  presumption  that  a  telephone  wire  of 
proper  size  and  quality  skillfully  set  up,  and 
inspected  with  reasonable  care  and  frequen- 
cy, will  not  spontaneously  break,  and,  where 
such  breakage  occurs,  the  inference  either  of 
defective  construction  or  defective  quality, 
or  of  some  undue  and  unusual  strain  some- 
where, is  inevitable.  And  on  this  point  we 
do  not  think  it  material  to  consider,  in  the 
absence  of  any  proof  of  any  unusual  break- 
age of  the  wire  which  might  have  been  caus- 
ed by  a  storm,  the  short  space  of  time  after 
the  broken  wire  was  found  on  the  sidewalk 
and  the  injury  which  was  caused  thereby  to 
the  plaintiff.  As  was  said  in  the  Ruddy 
Case,  supra,  the  plaintiff  was  not  bound 
to  prove  when  the  wire  came  down.  "Its 
presence  at  the  time  and  place  of  injury 
sufficed.  Had  it  appeared  affirmatively  that 
the  wire  had  but  just  fallen,  the  presump- 


tion of  n^ligence  would  have  been  simply 
narrowed  to  the  breaking  of  the  wire  Only 
in  case  it  had  appeared  that  the  breaking 
was  without  negligence  would  the  question 
of  reasonably  prompt  removal  have  arisen.*' 
In  other  words,  in  our  opinion,  to  establish 
a  prima  fade  case  of  negligence,  all  the 
plaintiff  would  have  to  show  would  be  a 
broken  wire,  charged  with  electricity,  lying 
on  the  sidewalk.  When  these  facts  are 
shown,  the  doctrine  of  res  ipsa  loquitur  ap- 
plies, and  the  burden  is  cast  upon  the  de- 
fendant to  remove  the  inference  of  negligence 
against  it,  which  arises  upon  proof  of  these 
facts.  Of  course,  if  it  appears,  notwithstand- 
ing this  negligence  of  the  defendant,  that 
the  plaintiff  was  a  mere  volunteer,  or  if  by 
the  exercise  of  ordinary  diligence,  he  could 
have  avoided  the  injury  to  himself  caused 
by  the  defendant's  negligence,  his  right  of 
recovery  would  be  either  entirely  destroyed, 
or  the  amount  of  his  recovery  would  be  di- 
minished. 

[4]  It  is  contended  with  a  great  deal  of 
earnestness  that  the  allegations  of  the  peti- 
tion, construed  most  strongly  against  the 
plaintiff,  show  that  he  deliberately  and  vol- 
untarily took  hold  of  the  broken  live  wire 
while  it  was  lying  on  the  sidewalk,  and  that 
this  wire  would  have  been  harmless  but  for 
this  voluntary  act  of  the  plaintiff,  and  that, 
therefore,  his  own  negligence  was  the  proxi- 
mate cause  of  his  Injury.  The  allegations 
of  the  petition  on  this  point,  under  the  deci- 
sion In  the  Howell  Case,  supra,  are  sufficient, 
we  think,  to  meet  a  general  demurrer,  even 
when  construed  most  strongly  against  peti- 
tioner ;  for  he  shows  that  he  suddenly,  with- 
out warning,  came  in  contact  with  a  broken 
wire,  heavily  charged  with  electricity,  which 
was  lying  on  the  sidewalk,  and  was  thereby 
Injured.  The  evidence  in  support  of  this 
allegation  is  to  the  effect  that  he  was  walk- 
ing along  the  sidewalk  about  6:30  o'clock 
in  the  morning  on  the  way  to  his  work; 
that  he  was  not  looking  in  front,  but  that 
his  head  was  down,  and  that,  before  he  saw 
the  wire  or  knew  of  its  presence,  he  was 
"right  into  it,"  and  threw  .out  his  hand  to 
grab  it;  that  he  could  not  turn  it  loose,  and 
could  not  get  away  from  It;  that  he  "got 
right  into  it  before  he  knowed  it."  The 
allegation  and  the  proof,  therefore,  we  think 
show  that  the  petitioner  came  suddenly  in 
contact  with  this  wire,  broken  and  lying 
across  the  sidewalk,  without  seeing  it,  and 
that  in  a  spasmodic  effort  to  extricate  him- 
self from  the  wire  he  took  hold  of  It.  Clear- 
ly, this  would  not  make  him  guilty  of  such 
a  voluntary  act  of  taking  hold  of  a  wire, 
dangerously  charged  with  electricity,  as 
would  show  any  culpable  negligence  on  his 
part.  He  would  have  the  right  as  a  pedes- 
trian of  the  city  to  assume  that  the  sidewalk 
was  free  from  such  dangerous  obstructions. 
He  was  not  called  upon,  in  the  exercise  of  due 
diligence,  to  be  on  the  lookout  for  any  such 
dangerous  obstruction,  but  even  if  he  had  seen 
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the  wire,  in  the  absence  of  any  indication  that 
it  was  a  live  wire,  and  had  taken  hold  of  it  in 
an  attempt  to  throw  It  out  of  the  way,  it 
would  not  be  such  negligence  on  his  part  as 
would  bar  his  right  of  recovery.  "One  who 
is  traveling  along  a  highway  and  sees  a  loose 
electric  wire  upon  the  street,  with  nothing 
to  show  that  it  is  a  live  or  dangerous  wire, 
may  voluntarily  pick  it  up  and  throw  it  out 
of  the  highway,  and  if  the  wire  is  a  live 
wire,  and  he  is  injured  thereby,  he  can  re- 
cover damages,  for  picking  up  the  wire  and 
throwing  it  out  of  the  way  is  an  incident 
of  travel  along  the  highway  and  is  not  con* 
tributory  negligence  on  the  part  of  the  travel- 
er. He  may  recover  either  from  the  electric 
company  or  the  city."  Croswell,  The  Law 
Relating  to  Electricity,  §  251.  It  may  be 
stated  as  a  generalj  rule  that  whether  or 
not  the  plaintiff  Is  guilty  of  contributory 
negligence  in  picking  up  a  live  wire  off  the 
sidewalk  and  throwing  it  out  of  his  way  is 
a  question  of  fact,  to  be  determined  by  the 
jury  according  to  the  particulars  of  each 
case.  See  McKay  v.  Southern  Bell  Tel.  &  Tel. 
Co.,  Ill  Ala.  337,  19  South.  695,  56  Am.  St 
Rep.  59,  and  citations  in  the  notes  to  that 
case  in  31  L.  R.  A.  589.  The  questions  raised 
on  the  demurrer  have  l)een  considered  in 
connection  with  the  evidence  in  support  of 
the  allegations  of  the  petition,  and  we  are 
very  clear  not  only  that  the  allegations  were 
sufficient  to  show  a  cause  of  action  against 
the  telephone  company,  but  that  these  alle- 
gations were  substantially  proved  as  laid. 
What  we  have  said  relating  fo  the  liability 
of  the  telephone  company  is  fully  supported 
by  the  decision  of  the  Supreme  Court  in 
Einlng  V.  Georgia  Ry.  &  Ellec.  Co.,  133  Ga. 
458,  66  S.  E.  237.  The  allegations  of  the 
petition  in  that  case  are  substantially  the 
same  as  the  allegations  of  the  petition  in 
this  case  as  amended,  and  the  Supreme  Court, 
in  discussing  these  allegations^  used  the  fol- 
lowing language:  "Where  wires  charged  with 
a  deadly  current  of  electricity  are  strung 
along  a  public  highway,  the  degree  of  care 
required  to  prevent  injury  to  property  or 
persons  lawfully  on  the  highway  is  governed 
by  the  amount  of  danger  attending  such  use 
of  the  highway  by  the  owner  of  the  wires. 
In  2  Cooley  on  Torts  (3d  Ed.),  1492,  1493,  it 
is  said:  'Electricity  is  an  invisible,  impal- 
pable force,  highly  dangerous  to  life  and  prop- 
erty; and  those  who  make,  sell,  distribute, 
use  or  handle  it  are  bound  to  exercise  care 
in  proportion  to  the  danger  involved.  ♦  ♦  ♦ 
Those  using  the  public  ways  for  electric 
wires  carrying  a  dangerous  current  are 
bound  to  use  a  very  high  degree  of  care  In 
the  construction,  use,  and  repair  of  such 
lines  to  prevent  injury  to  those  lawfully 
upon  such  ways.  A  broken  or  fallen  wire 
in  a  street,  charged  with  a  dangerous  current 
of  electricity,  affords  a  presumption  of  negli- 
gence on  the  part  of  the  owner  of  the  wire. 
♦  ♦  •  Where  the  wires  of  two  companies 
cross  or  are  otherwise  so  related  that  there 


is  danger  of  contact  between  them,  there 
is  a  duty  on  both  to  guard  against  such 
contact,  and  for  a  neglect  of  this  duty  the 
companies  are  jointly  and  severally  liable. 
Cases  of  this  .sort  arise  mainly  where  tele- 
graph or  telephone  wires  cross  or  i)arallel 
light  or  trolley  wires.'"  This  statement  of 
the  law  applicable  to  such  cases  is  quoted 
with  approval  by  the  Supreme  Court,  and 
we  think  this  ruling  is  controlling  on  the 
question  of  liability  in  the  present  case,  for 
here  it  is  distinctly  alleged  and  shown  that 
the  telephone  wires  were  in  proximity  to 
the  electric  light  wires  of  the  city ;  that  this 
proximity  made  it  probable  that  the  tele- 
phone wires  would  at  some  time  come  in  con- 
tact with  the  electric  light  wires,  and  cer- 
tainly it  was  the  duty,  under  these  circum- 
stances, of  both  these  corporations  to  guard 
against  danger  from  this  probable  contin- 
gency, and,  where  injury  arises  from  the 
failure  of  either  company  to  do  so,  both 
companies  are  Jointly  and  separately  liable. 
In  the  same  case  further  on  in  the  opinion, 
the  Supreme  Court  quotes  the  following  ex- 
tract from  1  Thomp.  Neg.  §  805:  "Although 
an  electric  railway  company  may  be  under 
the  duty  of  maintaining  guard  wires  be- 
tween its  wires  and  the  wires  of  a  telephone 
company  fastened  above  it,  yet  this  will  not 
exonerate  the  telephone  company  from  the 
payment  of  damages  to  one  injured  in  con- 
sequence of  its  negligence  in  so  insecurely 
fastening  Its  wire  that  it  falls  upon  the 
wire  of  the  railway  company.  And  it  is 
held  to  be  negligence  on  the  part  of  a  com- 
pany to  suspend  wires  in  such  a  position 
that,  in  the  event  of  their  breaking,  they 
will  become  charged  with  a  dangerous  cur- 
rent of  electricity  from  wires  underneath." 
See,  also,  Joyce,  Electric  Law,  §  607.  We 
conclude  thjs  discussion  of  the  merits  of 
the  case  in  connection  with  the  allegations 
of  the  petition  with  the  statement  not  only 
that  the  trial  court  was  right  in  overruling 
the  demurrer,  but  that  the  allegations  of 
the  petition,  both  in  its  original  form  and 
as  amended,  were  substantially  supported  by 
the  evidence. 

What  we  have  said  above  makes  it  un- 
necessary to  consider  whether  the  defendant 
telephone  comj>any  had  actual  or  construc- 
tive notice  of  this  wire  being  broken  and 
lying  across  the  sidewalk  in  time  to  have 
repaired  it  before  the  accident  occurred. 
What  we  have  said  makes  this  question  im- 
material; for,  as  we  have  said,  the  fact  that 
a  broken  wire,  heavily  charged  with  elec- 
tricity, was  lying  on  the  sidewalk,  in  the 
absence  of  any  explanation  by  the  defend- 
ant which  would  exonerate  it  from  negli- 
gence, raises  an  inference  of  negligence,  not 
negligence  in  permitting  it  to  lie  on  the  side- 
walk in  this  condition,  but  a  negligence  which 
goes  deeper  and  is  in  the  method  either  of 
construction,  or  the  use  of  defective  mate> 
rial.  Only  in  the  event  that  the  wire  was 
broken  by  some  cause  over  which  the  de- 
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fendaDt  had  no  control  could  the  qnestion 
of  reasonable  notice  of  its  condition  be  at  all 
material. 

[6]  What  we  have  said  also  makes  it  on- 
necessary  to  discnsB  specifically  the  qnes- 
tion as  to  whether  or  not  the  verdict  against 
the  telephone  company  alone  is  contrary  to 
law.  The  decision  of  Eining  ▼.  Georgia  By. 
&  JBAect  Co.,  supra,  with  citations,  states  the 
principle  of  law  yery  strongly  that,  under 
facts  substantially  the  same  as  those  of  the 
present  case,  all  the  defendants  as  Joint 
tort-feasors  would  be  liable,  either  Jointly  or 
separately;  and  it  has  been  repeatedly  held 
by  this  court  and  by  the  Supreme  Court 
that  in  an  action  against  Joint  tort-feasors  a 
judgment  may  be  had  against  one  alone. 
Finley  t.  Sou.  Ry.  Co.,  6  Ga.  App.  722,  64 
S.  E.  312;  Western  &  Atlantic  R.  Co.  v.  Hen- 
derson, 6  Ga.  App.  385,  388,  65  S.  E.  48,  and 
citations. 

[6]  The  contention  that  the  verdict  is  ex- 
cessive for  any  of  the  reasons  stated  is 
without  substantial  merit  It  is  immaterial 
that  the  plaintiff  after  his  hand  was  injured 
could  have  minimized  the  damages  to  him- 
self by  proper  surgical  treatment,  and  that, 
if  his  hand  had  received  the  proper  surgical 
treatment,  it  would  not  have  been  totally 
disabled.  As  to  this  the  evidence  is  in  some 
conflict,  but  largely  preponderates  In  favor 
of  the  contention  of  the  plaintiff  that  his 
hand  was  totally  destroyed  by  the  injury, 
and  that  no  sort  of  medical  or  surgical 
treatment  would  have  given  any  substantial 
relief.  Conceding  that  the  man's  hand  was 
totally  destroyed,  taking  into  consideration 
the  pain  and  suffering  and  the  mortification 
over  the  consequent  deformity,  damages  for 
the  loss  of  the  hand  being  exclusively  with* 
in  the  enlightened  consdencee  of  impartial 
Jurors,  this  court  cannot  say  that  the  amount 
of  the  verdict  is  so  grossly  excessive  as  to 
manifest  prejudice,  or  bias,  or  mistake,  or 
Improper  motive  on  the  part  of  the  Jury. 
This  court  could  not  say  as  a  matter  of  law 
that  the  total  loss  of  a  hand,  and  the  con- 
sequent reduction  of  earning  capacity  on 
the  part  of  a  man  who  earned  his  living 
almost  exclusively  by  the  use  of  his  hands, 
would  not  of  itself  be  sufficient  to  support 
the  verdict  Certainly  it  is  sufficient  to  ex- 
clude the  conclusion  that  the  verdict  was  so 
grossly  excessive  as  to  indicate  prejudice 
or  bias,  or  other  improper  motive  on  the 
part  of  the  Jury,  when  the  law  devolves  up- 
on the  Jury  the  exclusive  right  to  determine 
the  amount  of  damages  arising  from  the 
pain  and  suffering  in  the  burning  of  the 
hand  by  electrrclty,  and  in  the  permanent 
mortification  and  humiliation  of  possessing 
a  deformed  hand,  and  especially  when  the 
verdict  meets  with  the  approval  of  the  learn- 
ed trial  Judge.  Southern  Ry.  Co.  v.  Wright, 
6  Ga.  App.  172,  64  S.  E.  703;  Merchants'  & 
Miners*  Trans.  Co.  v.  Corcoran,  4  Ga.  App. 
G54,  62  S.  E.  130;  Murphy  v.  Meacham,  1 


Ga.  Api>.  155,  57  S.  E.  1046;  Hilton  &  Dodge 
Lumber  Co.  v.  Ingram,  135  Ga.  696,  70  S. 
E.  234.  After  giving  the  case  a  most  care- 
ful consideration,  we  fall  to  find  any  error 
of  law. 

The  verdict  is  amply  supported  by  the  evi- 
dence, and  the  Judgment  refusing  a  new 
trial  must  be  affirmed. 

02  Qa.  App.  fil> 
McLEAN  V.  JACKSON.     (No.  4,392.) 
(Court  of  Appeals  of  Georgia.    Dec.  21,  1012.) 

(8pllahu9  hp  the  Court.) 

L  iNrANTS   (§  50*)— CONTBACTS— NBCBSSABIES. 

A  dentist  may  recover  of  a  minor  the  value 
of  dental  services  shown  to  have  been  necessary 
for  the  preservation  of  the  minor's  health. 

[Ed.  Note. — For  other  cases,  see  Infanta, 
Cent.  Dig.  U  114,  U5,  U7-127;    Dec.  Dig.  I 

(Additional  SyllahuM  by  Editorial  Staff.) 
2.  Invants  (i  50*)  —  OoinaACTs  —  ''Nsces- 

8ABIE8." 

The  question  of  what  are  *^ece8sarie8**  for 
an  infant  depends  largely  upon  his  rank,  social 
position,  and  lilce  circumstances.  Generally 
spealcing,  necessaries  for  an  infant  include  sup- 
port and  maintenance,  food,  lodging,  clothing, 
medical  attendance,  and  education  suitable  to 
his  station  in  life. 

[Ed.  Note. — ^For  other  cases,  see  Infants, 
Cent.  Dig.  U  114,  115,  117-127;  Dec  Dig.  | 
60.* 

For  other  definitions  see  Words  and  Plurases, 
voL  5,  pp.  4603-4703J 

Error  from  Superior  Court,  Bibb  County; 
N.  E.  Harris,  Judge. 

Action  by  A.  M.  Jackson  against  Hugh  Mc- 
Lean. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Napier  &  Maynard,  of  Macon,  for  plaintifl 
in  error.  L.  D.  Moore^  of  Macon,  tor  de- 
fendant in  error. 

POTTLE,  J,  Our  statute  provides  that 
"contracts  of  an  infant  under  twenty-one 
years  of  age  are  void,  except  for  necessaries; 
and  for  necessaries  they  are  not  valid,  unless 
the  party  furnishing  them  proves  that  the 
parent  or  guardian  fails  or  refuses  to  sup- 
ply the  necessaries  for  the  infant"  Civil 
Code  1910,  i  423a. 

[21  It  is  practically  impossible  to  lay  down 
any  general  definition  of  the  term  "neces- 
saries" which  will  be  applicable  in  all  cases. 
That  which  Is  luxury  to-day  may  become 
a  necessity  to-morrow.  What  is  deemed 
necessaries  for  one  person  may  not  be  for 
another.  The  question  depends  largely  upon 
the  rank,  social  position  of  the  infant,  or 
other  like  circumstances.  E^ch  case  must 
stand  upon  its  own  peculiar  facts.  The 
question  is  ordinarily  one  of  fact,  to  be  deter- 
mined by  the  jury.  Generally  speaking,  nec- 
essaries for  an  infant  include  support  and 
maintenance,  food,  lodging,  clothing,  med- 
ical attendance,  and  education  suitable  to 
his  staUon  in  Ufa    22  Cyc  583;     Mauldin 
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▼.  Southern  Shorthand  Uaiversity*  126  Ga. 
4i81,  55  S.  E.  922,  8  Ann.  Cas.  130;  Keaton 
V.  Davis,  18  Ga.  457;  Raoul  v.  Newman,  59 
Ga.  409.  When  one  undertakes  to  supply 
an  infant  with  articles  or  services  which  are 
claimed  to  be  necessaries,  he  must  at  his 
peril  ascertain  that  neither  the  parent,  nor 
guardian,  nor  any  one  else,  has  supplied  the 
infant,  and  that  he  is  in  actual  need  of  the 
articles  or  services  furnished.  Nicholson 
▼.  Wilbom,  13  Ga.  467;  Nicholson  v.  Spen- 
cer, 11  Ga.  607;  Brown  v.  De  Loach,  28  Ga. 
486.  In  other  words,  the  defense  of  in- 
fancy is  always  good,  unless  the  plaintifF 
carries  the  burden  of  showing  that  the  goods 
or  services  furnished  were  necessary,  that 
the  parent  or  guardian  failed  or  refused  to 
furnish  them,  and  that  the  infant  has  not 
been  supplied  from  any  other  source.  In  Mc- 
Allister V.  Gatlln,  3  Ga.  App.  731,  60  S.  E. 
855,  this  court  said  that  a  contract  with  an 
infant  for  necessaries  is  not  valid  unless  the 
parent  or  guardian  "fails  and  refuses"  to 
supply  him  with  sufficient  necessaries.  This 
language  was  inapt.  The  statute  is  in  the 
disjunctive.  The  need  of  the  infant;  and  the 
failure  or  refusal  of  the  parent  or  guuraian 
to  supply  him  are  all  that  need  appear.  It 
is  not  necessary  that  an  affirmative  refusal 
by  the  parent  or  guardian,  after  knowledge 
of  the  necessity,  be  shown.  This  was  ex- 
pressly ruled  in  Raoul  v.  Newman,  supra, 
where  medical  services  were  rendered  to  a 
minor  in  a  sudden  and  dangerous  emergency, 
during  the  absence  of  the  father. 

[1J  The  services  rendered  by  the  plaintift 
in  the  present  case  come  within  this  prin- 
ciple. He  testified  that  the  infant's  teeth 
were  decayed,  one  of  them  having  a  fistulous 
abscess  from  the  root;  that  the  nerves  were 
exposed;  and  that,  generally  speaking,  his 
teeth  were  in  such  condition  as  to  Impair 
the  mastication  of  his  food,  which  would 
likely  produce  stomach  trouble.  According 
to  this  testimony  the  services  rendered  by 
the  plaintiff  were  absolutely  necessary  for 
the  preservation  of  the  health  of  the  Infant 
It  Is  immaterial  what  the  station  in  life  of 
the  infant  was.  He  was  a  human  being, 
and  the  services  rendered  by  the  plaintiff 
were,  according  to  his  testimony,  necessary 
within  the  meaning  of  the  statute.  We  do 
not  mean  to  say  that  all  services  rendered 
by  a  dentist  would  be  classed  as  necessary, 
since  the  dentist  might  go  far  beyond  what 
was  essential  for  the  preservation  of  the 
infant's  health  and  comfort,  and  suitable 
xu  one  in  his  station  in  life.  But  nothing  of 
that  sort  Isi  shown  by  the  evidence  in  the 
present  case.  The  plaintiff  was  entitled  to  be 
I)ald,  and  tbe  judge  of  the  superior  court 
did  not  err  In  sustaining  the  certiorari  and 
setting  aside  the  verdict  in  the  defendant's 
favor. 

Judgment  affirmed. 


(12  Oft.  App.  60) 

J.  E.  DE  VAUGHN'S  SON  v.  OHIO  POT- 
TERY &  GLASS  CO.    (No.  4,384.) 
(Court  of  Appeals  of  Georgia.    Dec.  21«  1912.) 

(Syllabus  by  the  Court,) 

1.  Sales  (§  62*)-—CoNSTBUcrrioN— Entire  Con- 
tract. 

Where  a  contract  for  tbe  purchase  of  goods 
is  entire,  "the  whole  contract  stands  or  falls 
together."  In  such  a  case  the  purchaser  can- 
not accept  a  part  of  the  goods  and  reject  the  re- 
mainder. Civil  Code  1910,  §  4228 ;  Broxton  v. 
Nelson,  103  Ga.  327,  30  S.  E.  38,  (>8  AnCL  St 
Rep.  97. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  f  §  171-179 ;   Dec  Dig.  {  62.*] 

2.  Sales    (§    188*) — Remedies    of    Butsbt— 
Abatement  of  Pbice. 

Where  the  porchaser  rejects  a  part  of  the 
goods  sold  under  an  entire  contract,  because 
the  rejected  goods  are  of  a  quality  inferior  to 
those  contracted  for,  he  is  not  bound  for  the 
full  amount  of  the  agreed  price,  but  is  to  be 
treated  as  if  he  had  accepted  goods  of  a  quality 
inferior  to  that  covered  by  an  express  war- 
ranty. In  such  a  case  the  purchaser  is  entitled 
to  an  abatement  in  o  Bum  which  represents  the 
difference  between  the  market  value  of  the 
goods  contracted  for  at  tbe  time  and  place  of 
delivery  and  of  those  which  the  seller  sought  to 
deliver.  Henderson  Elevator  Co.  v.  North 
Georgia  Milling  Co.,  126  Ga.  279,  55  S.  E.  50. 
[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  ii  500--503;    Dec  Dig.  i  188.*] 

Error  from  City  Court  of  Oglethorpe;  R. 
Lu  Greer,  Judge. 

Action  by  J.  E.  De  Yaugfan^s  Son  against 
the  Olilo  Pottery  &  Glass  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

John  B.  Guerry,  of  Montezuma,  for  plain- 
tiff in  error.  Jule  Feiton,  of  Montezuma, 
for  defendant  in  error. 


POTTTLB,  J.  [11  The  fundamental  error 
in  the  position  of  counsel  for  defendant  in 
error  lies  in  tbe  assumption  that  because  the 
contract  is  entire,  and  the  purchaser  ac- 
cepted a  part  of  the  goods,  he  could  not 
complain  of  the  inferior  quality  of  the  re- 
mainder of  the  goods  which  the  vendor  sub- 
sequently sought  to  deliver.  Unquestion- 
ably the  contract  in  this  case  was  an  en- 
tire one,  because  It  vms  for  a  number  of 
articles  of  merchandise  bought  under  one 
order  and  for  a  gross  price,  all  to  be  deliv- 
ered upon  the  same  day.  By  the  express 
terms  of  the  statute  this  contract  must 
stand  or  fall  together.  Hence  it  is  that  the 
purchaser  was  bound  either  to  take  er  re- 
ject all  of  the  goods.  Nor  does  it  make  any 
difference  that  the  goods  rejected  were  Ship- 
ped subsequently  to  the  date  on  which  the 
goods  accepted  were  delivered. 

[21  But  where  goods  of  a  particular  kind 
and  quality  are  sold,  there  Is  an  express 
warranty  that  the  goods  delivered  will  be 
of  the  kind  and  quality  described  in  tbe  con- 
tract. Acceptance  of  the  goods  is  not  a 
waiver  of  the  purchaser's  right  to  plead  a 
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breach  of  this  express  warranty,  and  he  Is 
entitled  to  an  abatement  of  the  purchase 
price  in  a  sum  which  represents  the  differ- 
ence in  market  value  at  the  time  and  place 
of  delivery  between  the  goods  contracted  for 
and  those  delivered.  In  the  present  case 
the  purchaser  accepted  the  enamel  ware, 
but  rejected  the  crockery.  Since  the  con- 
tract was  entire,  he  cannot  defeat  the  ven- 
dor's right  to  recover  for  the  crockery,  but 
by  rejecting  this  portion  of  the  shipment  he 
ought  not  to  be  put  in  any  worse  position 
than  if  he  had  accepted  it  Treating  the 
delivery  of  the  crockery  as  complete,  and 
the  attempted  rejection  as  abortive,  the  pur- 
chaser was,  nevertheless,  under  his  plead- 
ing and  his  proof,  entitled  to  some  abate- 
ment in  the  purchase  price. 

The  trial  Judge  tlirected  a  verdict  for  the 
full  amount  of  the  purchase  price.  This 
was  erroneous.  The  case  should  be  submit- 
ted to  a  Jury  upon  the  plea  of  partial  fail- 
ure of  consideration,  in  order  that  they  may 
say  what  abatement,  if  any,  the  defendant 
is  entitled  to  have  from  the  agreed  price  of 
the  crockery. 

Judgment  reversed. 


(12  Ga.  App.  17) 

DIXON  ▼.  STATE.     (No.  3,991.) 

(Court  of  Appeals  of  Georgia.    Dec.  21,  1912.) 
(Syllabus  by  the  Court,) 


1.  Cbiminai.  Law  (S  622*)— TbiaIt-Prelim- 
INART  Pboceedings— Order  of  Trial. 

The  court  did  not  err  in  allowing  the  state 
to  withdraw  its  election  to  try  first  one  jointly 
indicted  with  the  plaintiff  in  error,  and  to  put 
the  latter  upon  tnal  first.  Though  defendants 
jointly  indicted  have  the  right  to  sever  for 
trial,  and  the  state  may  elect  which  defendant 
shall  be  first  tried,  the  election  on  the  part  of 
the  state  is  not  final,  especially  when  it  is  not 
made  to  appear  that  the  rights  of  the  accused 
were  prejudiced  by  the  state's  determination 
to  try  one  of  the  defendants  before  the  other. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  1380-1390;  Dec.  Dig.  § 
622.*] 

2.  Witnesses    (§   24*)— Compelling   Testi- 
mony—Expert Witness. 

Only  when  expressly  provided  by  law  can 
the  privilege  of  a  witness  resist  the  demand 
of  Justice  for  the  truth,  and  the  witness  refuse 
to  answer  a  legal  question.  A  physician  is 
competent  to  testify  as  an  expert,  and  no  ex- 
pert can  refuse  to  testify  because  be  has  not 
been  compensated  or  will  not  be  compensated 
for  his  testimony.  An  expert,  testifying  as  a 
witness,  has  no  greater  privilege  than  any  oth- 
er witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  44-49;    Dec.  Dig.  {  24.  ♦] 

3.  Criminal  Law  (§  351*)— Evidence— Rel- 
EVANCT— Submission  to  Arrest. 

While,  primarily,  testimony  that  one  ac- 
cused of  crime  voluntarily  submitted  himself 
to  arrest  is  inadmissible,  as  being  of  the  same 
nature  as  a  self-serving  declaration,  still,  where 
testimony  has  been  introduced  on  the  part  of 
the  prosecution,  tending  to  show  flight,  as  evi- 
dence of  conscious  guilt,  it  is  competent  for 
the  accused   to  rebut  it  by  evidence   showing 


that,  so  far  from  attempting  to  escape,  he 
notified  the  sheriff  of  his  desire  to  submit  him- 
self to  custody. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  77G,  778-785;  Dec.  Dig.  i 
351.*] 

4.  Criminal    Law     (§    668*) —Evidence — 
Statement  by  Defendant. 

The  defendant  in  a  criminal  case  has  the 
right  to  make  a  statement  to  the  jury  in  his 
own  defense.  The  bestowal  and  the  exercise 
of  this  right  is  an  anomaly,  and  is  not  con- 
trolled by  the  rules  governing  the  introduction 
of  evidence,  and,  though  the  defendant  may 
not,  without  the  permission  of  the  court,  make 
more  than  one  statement,  he  may  make  his 
statement  at  any  stage  of  the  case  before  the 
close  of  the  evidence,  when  the  prosecution  is. 
not  introducing  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  fS  1584-1590;  Dec  Dig.  | 
668.*] 

5.  Homicide   (§  300*)— Instroctions— Prov- 
ocation. 

In  a  prosecution  for  homicide,  it  is  error 
to  charge  the  jury  that  ^'provocation  by  words, 
threats,  menaces,  and  contemptuous  gestures 
shall  in  no  case  be  sufficient  to  free  the  per- 
son killing  from  the  guilt  and  crime  of  murder" 
(Pen.  Code  1910,  §  65),  without  quaUfication 
and  explanation  to  the  effect  that,  though 
words,  threats,  menaces,  and  contemptuous 
gestures  can  in  no  case  mitigate  the  offense 
of  murder  to  voluntary  manslaughter,  they 
may,  upon  a  plea  of  self-defense,  justify  a  kill- 
ing, if  the  circumstances  attending  the  menaces 
were  sufficient  to  induce  a  reasonable  fear  in 
the  mind  of  the  accused  that  he  was  in  danger 
of  losing  his  life  or  of  having  a  felony  com- 
mitted upon  him.  Cumming  v.  State,  99  Ga. 
662,  27  S.  E.  177;  Rossi  v.  State,  7  Ga.  App. 
732.  68  S.  E.  56. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  614-^32;   Dec  Dig.  §  300.*1 

6.  Arrest  (I  68*)— Duty  of  Ofticee— Right 
TO  Use  Force. 

It  is  the  duty  of  every  person  arrested 
under  legal  process  to  quietly  submit;  and  if 
the  offense  is  committed  in  the  presence  of 
the  arresting  officer,  the  rule  is  the  same,  and 
in  case  the  offender  refuses  to  submit  the  offi- 
cer has  the  right  to  use  such  force  as  is  neces- 
sary to  accomplish  the  arrest 

[Ed.  Note.— For  other  cases,  see  Arrest,  Cent. 
Dig.  §§  166-169;    Dec.  Dig.  {  68.*] 

7.  Arrest  (§  63 ♦)— Authority  of  Officer- 
Necessity  FOR  Warrant. 

A  town  marshal  cannot,  without  a  warrant, 
arrest  an  offender,  unless  the  offense  is  com- 
mitted in  his  presence,  or  the  offender  is  at- 
tempting to  escape,  or  there  is  likely  to  be  a 
failure  of  justice  for  want  of  an  officer  to  issue 
a  warrant. 

[Ed.  Note.— For  other  cases,  see  Arrest, 
Cent.  Dig.  §§  145-156;   Dec.  Dig.  §  63.*1 

8.  Homicide  (§  111*)— Resistance  of  Ille- 
gal Arrest. 

Resistance  to  an  illegal  arrest  is  no  viola- 
tion of  the  law.  provided  the  force  offered  in 
resistance  of  illegal  arrest  does  not  exceed 
what  is  necessary  and  proper  to  that  end,  un- 
der the  circumstances. 

[Ed.  Note.— For  other  cases,  see  Homicide^ 
Cent  Dig.  §§  143,  144;    Dec  Dig.  §  111.*] 

9.  Homicide  (§  111*) —Justification  — Re- 
sistance OF  Arrest. 

The  law  having  clearly  defined  a  legal  ar- 
rest, the  arresting  officer  is  charged  with  the 
duty  of  acting  in  conformity  with  the  law,  and 
acts  at  his  peril  if  he  violates  it;  and,  like- 
wise, the  law  having  enjoined  that  the  citizen 
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quietly  submit  to  lawful  arrest,  his  adjudication 
that  toe  arrest  is  unlawful  is  made  at  his  peril. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §S  143.  144;    Dec.  Dig.  §  111.*] 

10.  Arrest  (§  C8*)— Authority  of  OmoEB 
—Manner  of  Making  Arrest. 

An  assault  and  battery  by  an  officer  of  the 
law  upon  his  prisoner  cannot  be  justified  upon 
the  ground  that  the  beating  was  provoked  by 
the  prisoner's  use  of  opprobrious  words  and 
nbusive  language;  and  though,  by  the  use  of 
such  language,  the  prisoner  becomes  a  violater 
of  the  law,  the  arresting  ofBcer  cannot  inflict 
a  penalty  for  this  infraction  of  the  criminal 
statutes.  The  court,  having  been  appropriate* 
ly  requested  to  give  the  above  principle  in 
-charge,  erred  in  refusing  to  so  instruct  the 
jur3\ 

[Ed.  Note.— For  other  cases,  see  Arrest, 
Cent.  Dig.  §§  16G-169;    Dec  Dig.  §  68.*] 

Error  from  Superior  Court,  Johnson  Coun- 
ty; B.  T.  Rawlings,  .Tudge. 

Cliff  Dixon  was  convicted  of  homicide,  and 
t>rings  error.     Reversed. 

Kent  &  Moye,  of  Wrightsville,  and  Hlnes 
&  Jordan,  of  Atlanta,  for  plaintiff  in  error. 
Alfred  Herrington,  Sol.  Gen.,  of  Swaiusboro, 
for  the  State. 


RUSSELL,  J.     Judgment  reversed. 


<12  Oa.  App.  49) 

CITIZENS'  BANK   OF   VIDALIA  ▼. 
GREENE.     (No.  4,380.) 

<  Court  of  Appeals  of  Georgia.    Dec.  21,  1912.) 
(Syllabus  hu  the  Court,) 


1.  Bills   and   Notes   (§  497*)— Bona  Fide 
PuBCHASEBS— Presumptions. 

**Tbe  holder  of  a  note  is  presumed  to  be 
«uch  bona  fide  and  for  value;  if  either  fact  is 
negatived  by  proof,  the  defendants  are  let  in 
to  all  their  defenses."  Civil  Code  1910,  §  4288. 
In  the  present  case  neither  fact  was  negatived 
by  proof;  but,  on  the  contrary,  the  presump- 
tion was  clearly  shown  to  be  the  fact. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §§  1675-1687;  Dec.  Dig.  § 
497.*] 

2.  Bills  and   Notes   (|  342*)— Bona   Fidb 

PUBCUASEBS— NOTIC1&--PbOVISI0NS  IN  NOTE. 

A  reservation  in  a  negotiable  note  of  ti- 
tle to  the  property  described  therein,  and  for 
which  the  note  was  given,  is  not  sufficient  to 
put  a  purchaser  of  the  note,  for  value  and 
before  maturity,  on  notice  of  any  sort  of  de- 
fense to  the  note.  Howard  v.  Simpkins,  70  Ga. 
325. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §§  830-841;  Dec  Dig.  { 
342.*] 

3.  BiLi^   and   Notes    (|   343*)— Bona   Fide 
PUBCHASEBS— Notice— Pbovisions  in  Note. 

The  fact  that  the  consideration  of  a  note 
is  set  out  on  its  face  does  not  carr^  with  it 
any  notice  of  a  failure  of  consideration,  if  in 
fact  it  has  failed;  and  one  who  buys  the  note 
bona  fide,  for  value,  and  before  maturity,  is 
not  bound  to  make  inquiry  whether  there  is  a 
failure  of  consideration.  Simmons  t.  Council, 
5  Ga.  App.  386,  63  S.  E.  238. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  i§  853-855,  864,  865;  Dec. 
Dig.  i  343.*! 


4.  Bills  and  Notes  (§§  496,  4d7*)— Actions 
—Evidence. 

Where  the  payee  of  a  negotiable  note 
transferred  it  by  indorsement  to  a  bank,  before 
due  and  for  a  valuable  consideration,  and,  when 
the  note  matured,  notified  the  maker  to  pay 
it  to  the  hank,  such  notification  was  not  suf- 
ficient to  raise  any  inference  against  the  bona 
fides  of  the  bank's  title  to  the  note.  And  when 
in  such  case  the  payee  indorser  also  requested 
the  bank  to  bring  suit  against  the  maker,  the 
request  did  not  raise'  an  inference  that  the 
note  was  still  the  property  of  the  payee,  or 
that  the  bank  hM  it  for  collection  for  his 
benefit. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  5§  1669-1674,  1675-1687; 
Dec.  Dig.  §S  496,  497.*] 

5.  Bills  and  Notes  (§  537*)— Bona  Fide 
PuBciiASEBS  —  Defenses  —  Direction  of 
Verdict. 

There  being  no  evidence  whatever  to  re- 
but the  presumption  that  the  plaintiff  was  the 
holder  of  the  note  sued  on,  bona  fide  and  for 
value,  the  defendant,  as  the  maker  of  the  note, 
was  not  let  in  to  his  defense  of  failure  of  con- 
sideration, and  the  verdict  should  have  been 
directed  lor  the  plaintiff.  Parr  ▼.  Erickson, 
115  Ga.  873,  42  S.  E.  240. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §  1862;   Dec.  Dig.  i  537.*] 

Error  from  City  Court  of  Springfield;  J. 
H.   Smith,  Judge. 

Action  by  the  Citizens'  Bank  of  Vldalla 
against  W.  T.  Greene.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Re- 
versed. 

W.  R.  Hewlett  and  Herschel  P.  Cobb,  both 
of  Savannah,  for  plaintiff  in  error.  R.  W. 
Sheppard,  of  Guyton,  for  defendant  In  error. 

HILL,  C.  J.    Judgment  reversed. 


(71  W.  Va,  S8S) 
GUTHRIE  T.  HUNTINGTON  CHAIR  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  3,  1912.) 

(SyllahfM  hy  the  Court,) 

1.  Principal   and   Agent    <J  70*)— Agent 
Acting  for  Two  Principals. 

A  person  cannot  act  as  the  agent  of  two 
principals  in  a  matter  wherein  their  interests 
conflict  without  their  acquiescence  after  full 
knowledge  of  all  the  facts. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  i  146;   Dec.  Dig.  §  70.*] 

2.  Corporations   (5  318*)  —  Authority  of 
Officers. 

The  same  man  acting  as  secretary  and 
treasurer  of  two  corporations,  one  debtor  to 
the  other,  has  no  authority,  by  virtue  of  his 
ofBce,  to  assign  the  note  of  the  debtor  com- 
pany to  secure  a  debt  owed  to  a  third  person 
by  the  creditor  company,  6o  as  to  deprive  it 
of  equitable  defenses  or  of  the  right  to  file 
sets-off  to  such  note  existing  at  the  date  of 
the  assignment. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  {§  1363,  1364;  Dec  Dig.  i 
318.»] 

3.  Principal  and   Agent   (§  157*)— Dual 
Agency— Validity  of  Contract. 

Either  principal,  without  ehowing  injury 
to  himself,  may  avoid  a  contract  made  by  a 


*For  oilier  cases  see  same  topic  and  Bectiqfn  NUMBER  ia  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  ladezes 
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dual  agent  wlthont  bis  knowledge  of  such  dual 
agency. 

[Ed.  Note.— Fop  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  ^  588;   Dec.  Dig.  §  157.*] 

Error  to  Circuit  Court,  CabeU  County. 

Action  by  J.  W.  Guthrie  against  tlie 
Huntington  Chair  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded. 

Neal  &  Strickling,  of  Huntington,  for  plain- 
tiff in  error.  Holt  &  Duncan  and  W.  K. 
Cowden,  all  of  Huntington,  for  defendant  in 
error. 

WILLIAMS,  J.  On  the  27th  of  AprU, 
1911,  J.  W.  Guthrie  recovered  a  judgment 
in  an  action  of  assumpsit  against  the  Hunt- 
ington Chair  Company,  a  corporation,  for 
$906,  and  said  company  obtained  this  writ 
of  error. 

The  record  discloses  the  following  facts: 
The  Tucker  Chair  Company,  an  Ohio  corpo- 
ration doing  business  in  Manchester,  Ohio, 
owed  J.  W.  Guthrie  $2,000,  for  which  he  held 
its  note.  The  Huntington  Chair  Company,  a 
West  Virginia  corporation  having  its  place 
of  business  in  the  city  of  Himtington,  owed 
the  Tucker  Chair  Company  a  like  sum  evi- 
denced by  three  notes  payable  at  different 
times,  one  for  $500  and  two  for  $750  each, 
all  dated  November  10,  1905.  In  November, 
1907,  after  the  Tucker  Chair  Company's  note 
to  Guthrie  had  become  due,  it  was  settled 
by  payment  of  interest  and  $500  of  the  prin- 
cipal, and  two  notes  were  executed  to  Guth- 
rie, one  for  $600  payable  in  6  months  and 
one  for  $1,000  payable  in  12  months,  each 
bearing  interest,  and  the  two  $750  notes 
which  the  Huntington  Chair  Company  held 
against  the  Tucker  Chair  Company  were  as- 
signed to  him  as  collateral.  This  suit  is  up- 
on one  of  these  notes  which  became  payable 
on  the  lOth  of  November,  1909.  Defendant 
pleaded  the  general  issue,  and  also  filed  a 
statement  of  sets-off  and  payment,  and  of- 
fered evidence  tending  to  prove  that,  at  the 
time  the  notes  were  assigned  to  Guthrie, 
the  Tucker  Chair  Company  owed  the  Hunt- 
ington Chair  Company  a  balance  on  account 
in  excess  of  the  note  sued  on.  After  the  evi- 
dence had  been  introduced,  the  court,  on 
motion  of  plaintiff,  excluded  the  statement 
of  sets-off  and  payment,  and  struck  out  all 
the  evidence  in  relation  thereto,  and  this 
action  of  the  court  is  assigned  as  error. 

J.  A.  Tucker  was  secretary  and  treasurer 
of  both  companies,  and  acted  in  that  dual 
relation  to  each  in  effecting  the  settlement 
with  Guthrie.  As  secretary  of  the  Tucker 
Chair  Company  he  executed  the  new  notes 
to  Guthrie  and  assigned  the  notes  as  col- 
lateral in  its  name.  He  also  made  the  cash 
payment  to  Guthrie  by  check  upon  the  funds 
of  the  Huntington  Chair  Company,  as  its 
secretary.  There  is  no  proof  of  his  author- 
ity to  act  in  the  capacity  of  dual  agent  for 


both  the  debtor  and  creditor  company  unless 
it  can  be  inferred  from  his  official  relation 
to  each.  A  corporation  acts  through  its 
board  of  directors,  and  there  is  no  proof  that 
the  directors  of  the  Huntington  Chair  Com- 
pany ever  constituted  him  its  general  man- 
ager, or  invested  him  with  authority  to  dis- 
pose of  its  assets.  It  is  not  even  shown 
that  he  had  authority  to  execute  to  plaintiff 
the  notes  of  the  Tucker  Chair  Company,  but 
the  extent  of  his  authority  from  that  com- 
pany is  not  material,  as  the  notes  he  execut- 
ed to  plaintiff  for  It  are  not  questioned,  and 
are  only  offered  to  prove  the  existence  of 
his  debt  and  the  consideration  for  the  as- 
signment of  the  note  sued  on.  The  officer's 
authority  to  dispose  of  the  assets  and  to 
waive  the  rights  of  his  company  cannot  be 
inferred  from  his  act  The  authority  must 
be  first  shown  to  make  his  act  bindiug  on 
his  company.  It  is  not  shown  that  the  board 
of  directors  of  the  Huntington  Chair  Com- 
pany knew  of  the  assignment  of  its  notes  to 
Guthrie. 

[1]  Its  defense,  or  right  of  sets-off  to  said 
notes,  could  not  be  taken  from  it  without  its 
knowledge  and  assent.  Neither  is  it  shown 
that  it  knew  that  Tucker  was  the  agent  of 
the  Tucker  Chair  Company,  and  the  policy 
of  the  law  does  not  permit  an  agent  to  act 
for  two  principals  in  relation  to  a  matter 
wherein  their  interests  are  antagonistic 
without  the  assent  of  both  with  full  knowl- 
edge of  all  that  affects  their  respective  in- 
terests. A  principal  is  entitled  to  his  agent's 
best  skill  and  Judgment  in  the  performance 
of  his  duties,  and  he  cannot  render  such 
services  to  two  principals  whose  interests 
conflict  That  a  man  cannot  serve  two  mas- 
ters is  a  principle  as  true  in  law  as  it  is 
in  morals. 

[2]  J.  A.  Tucker  acted  as  agent  for  two 
companies  that  stood  in  the  relation  of  debt- 
or and  creditor,  and  of  course  they  had  op- 
posing interests  to  be  served.  The  dual 
agent  could  not,  without  the  knowledge  and 
assent  of  the  Huntington  Chair  Company,  as- 
sign its  notes  in  such  a  way  as  to  prevent  it 
from  using  its  sets-off  against  the  Tucker 
Chair  Company  as  a  defense  to  a  suit  on  the 
note  which  the  former  owed  the  latter.  The 
principle  is  well  illustrated  by  the  case  of 
New  York  Central  Insurance  Co.  t.  National 
Protection  Insurance  Co.,  14  N.  Y.  85.  There 
the  Etna  Insurance  Company  insured  Smith 
&  Son  against  loss  by  fire  in  the  sum  ot 
$5,000,  the  plaintiff  company  insured  $2,000 
of  the  Etna  Company's  risk,  and  the  Nation- 
al Protection  Insurance  Company  reinsured 
the  plaintiff's  risk.  There  was  a  loss,  and 
suit  was  brought  upon  the  policy  of  reinsur- 
ance. It  provided  that  it  was  not  to  be 
binding  until  countersigned  by  George  F. 
Stevens,  agent  of  the  company,  and  was  so 
countersigned.  George  F.  Stevens  was  the 
local  agent  of  the  defendant  company  and 
secretary  and  director  of  the  plaintiff  com- 
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pany.  He  was  also  a  member  of  the  execu- 
tive committee  of  the  board  of  directors  of 
the  plaintiff  company,  and  as  such,  together 
with  the  other  members  of  the  committee, 
selected  the  risk  in  question  as  one  of  those 
to  be  reinsured.  At  his  request  he  was  fur- 
nished with  blank  policies  by  the  secretary 
of  the  defendant  company  to  be  used  by 
him,  as  its  agent,  in  writing  reinsurance  on 
risks  which  the  plaintiff  company  had  taken. 
On  the  trial  the  court  instructed  a  verdict 
for  plaintiff,  and  defendant  appealed  to  the 
Supreme  Court,  and  the  Judgment  was  af- 
firmed. Defendant  then  appealed  to  the 
Court  of  Appeals,  and  that  court  reversed 
the  judgment  In  discussing  the  effect  of  a 
contract  made  by  an  agent  acting  for  the 
two  contracting  principals,  the  court,  in  its 
opinion  at  page  91  of  14  N.  Y.,  says :  '*It  is 
not  necessary  for  a  party  seeking  to  avoid 
a  contract  on  this  ground  to  show  that  an 
improper  advantage  has  been  gained  over 
him.  It  Is  at  his  option  to  repudiate  or  to 
affirm  the  contract  irrespective  of  any  proof 
of  actual  fraud.  The  principle  has  been 
most  frequently  applied  to  executed  con- 
tracts and  to  sales  of  land  or  goods,  but 
in  its  nature  it  is  equally  applicable  to  ex- 
ecutory agreements  and  to  other  subjects. 
The  parties  to  the  contract  in  this  case  are 
both  corporations,  and  must,  of  course,  trans- 
act their  business  through  the  instrumental- 
ity of  agents,  and  Mr.  Stevens  was  the  agent 
of  both  parties.  The  plaintiffs  were  entitled 
to  all  his  skill  and  ability,  and  the  defend- 
ants had  the  like  claims  upon  him.  Neither 
required  the  services  of  an  indifferent  person 
whose  object  might  be  to  secure  equal  ad- 
vantages to  both  the  contractors.  No  one 
will  contend  that  he,  as  the  defendants' 
agent,  could  have  made  a  contract  to  insure 
himself;  but  his  duty  to  the  plaintiffs  re- 
quired that  he  should  act  in  their  behalf 
with  all  the  sagacity  and  discretion  which 
a  fialr  man  would  have  exercised  in  his  owu 
business.  There  was  therefore  a  manifest 
Inconsistency  In  his  attempting  to  negotiate 
this  Insurance  as  the  agent  for  the  Insurers 
and  the  assured." 

The  principle  was  declared  and  applied  in 
the  following  cases:  Sumner  v.  Railroad 
Co.,  78  N.  C.  289;  Hinckley  v.  Arey,  27  Me. 
362.  In  the  last  case  one  point  of  the  sylla- 
bus reads  as  follows:  *'In  making  a  con- 
tract for  the  composition  of  a  debt,  the 
same  man  cannot  be  the  agent  of  both  par- 
ties; but,  when  the  composition  is  agreed 
upon  with  the  creditor  by  the  agent  of  the 
debtor,  he  can  be  the  agent  of  the  creditor 
for  another  and  distinct  purpose."  In  the 
following  cases,  which  were  suits  by  the 
agent  to  recover  compensation  for  his  serv- 
ices, the  courts  applied  the  same  principle, 
viz.:  Bice  v.  Wood,  113  Mass.  133,  18  Am. 
Rep.  459;  Bell  v.  McConnell,  37  Ohio  St* 
396,  41  Am.  Rep.  528;  Mechem*s  Agency, 
i  67. 


[3]  There  is  no  proof  of  any  official  ac- 
tion by  the  board  of  directors  of  eith^  com- 
pany authorizing  J.  A.  Tucker  to  assign 
the  note  sued  on.  A  contract  made  by  a  dual 
agent  may  be  avoided  by  either  principal 
without  showing  any  special  Injury  resulting 
from  the  contract.  The  law  avoids  it  on  the 
ground  of  public  policy.  But  it  is  clear,  in 
the  present  case,  that  the  Huntington  Chair 
Company  is  injured  if  it  is  not  allowed  to 
file  its  sets-off.  The  fact  that  the  offsets 
filed  antedate  the  assignment  of  the  note  to 
Outhrie  can  make  no  difference.  The  case 
turns  upon  the  failure  to  prove  knowledge 
and  acquiescence  by  the  two  companies  in 
his  dual  agency,  and  the  doctrine  of  equita- 
ble estoppel,  as  denying  to  the  Huntington 
Chair  Company  the  right  to  claim  the  bene- 
fit of  its  pre-existing  offsets,  has  no  applica- 
tion. It  follows  that  the  court  erred  in 
striking  out  defendant's  statement  of  sets-off 
and  the  testimony  offered  in  proof  of  them. 

The  judgment  must  be  reversed,  the  ver- 
dict set  aside,  and  a  new  trial  ordered. 


(71  W.  Va.  402> 

HUDSON  V.  IGUANO  LAND  &  MINING 

CO.t 

(Supreme  Oonrt  of  Appeals  of  West  Virginia. 

Dec  8,  1912.) 

(Syllalma  hy  the  Court.) 

1.  Judgment   (|  718*>-'Meboeb  ahd   Bab — 
Causes  Mebged. 

When  the  cause  of  action  In  a  second  suit 
is  the  same  as  that  in  a  former  one  and  the 
parties  are  identical,  both  are  concluded  by 
the  judgment  or  decree  in  the  former  suit,  not 
only  as  to  what  was  actually  decided  therein, 
but  likewise  as  to  everything  the  plaintiff 
could  have  adduced  in  support  of  his  claim  and 
as  to  everything  the  defendant  could  have  re- 
lied upon  in  defense.  The  cause  of  action  is 
mergea  in  the  judgment  or  decree. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent  Dig.  tf  1063,  1234-1241;  Dec  Dig.  f 
713.*] 

2.  Judgment    (|    720*)  —  Conclusiveness — 
Matters  Concluded. 

When  the  causes  of  action  are  different, 
the  former  decision  is  conclusive  only  as  to 
questions,  rights,  and  facts  actually  decided 
therein,  and  nothing  more. 

[EJd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  I  1261 ;   Dec  Dig.  |  720.*) 

3.  Judgment   (§   654*)--Mergeb   and   Bab- 
Dismissal— Title  TO  Real  Property. 

Dismissal  of  a  bill  to  remove  cloud  from 
title  to  real  estate,  for  failure  of  the  plaintiff 
to  prove  good  title,  does  not  preclude  his  de- 
fense of  an  action  of  trespass  or  bill  for  an  ac- 
counting for  timber  and  coal  taken  from  the 
land,  subsequently  brought  by  the  defendant 
in  such  former  suit 

[Ed.  Note.-^For  other  cases,  see  Judgment, 
Cent  Dig.  f  1165 ;   Dec.  Dig.  {  654.*] 

4.  Judgment   (|  743*)— Merger  and  Bar — 
Dismissal— Title  to  Real  Pbopbrtt. 

In  such  case,  the  causes  of  action  are  dif- 
ferent, and.  as  the  former  decision  does  not  ad- 
judicate title  or  possession  in  the  defendant 
but  only  lack  of  title  in  the  plaintiff,  it  is  not 


•For  other  casw  see  same  topic  aad  section  NUMBER  in  Dec  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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res  jadicata  as  to  the  matters  involved  in  the 
subsequent  suit 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  §§  1253,  1275-1277;  Dec.  Dig.  § 
743.*] 

5.  Injunction  (§  35*)— Subjects  of  Relief 
—Trespass. 

In  the  absence  of  disclosure  of  good  title 
in  the  plaintiff,  or  an  action  at  law  to  settle 
the  title,  brought  or  about  to  be  brought,  equity 
has  no  jurisdiction  to  enjoin  a  trespass  to  real 
estate. 

[E3d.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  §  77 ;   Dec.  Dig.  §  35.*] 

6.  Equity  (§  15*)— Jubisdiction— Remedy  at 
Law. 

Except  in  cases  of  an  equity  of  some  sort, 
conferring  jurisdiction,  courts  of  equity  will 
not  determine  questions  of  fact  peculiar  to  the 
jurisdiction  of  the  courts  of  law. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent 
Dig.  §§  27-36 ;   Dec.  Dig.  §  15.*] 

7.  Account  (§  12*) — Jurisdiction— Account- 
ing. 

Necessity  of  computation  of  the  quantity 
and  value  of  coal  mined  and  timber  cut  from 
land  by  a  trespasser  confers  no  right  to  an 
accounting  in  equity. 

[Ed.  Note.— For  other  cases,  see  Account, 
Cent  Dig.  §§  (J2-70;    Dec.  Dig.  $  12.*J 

Brannon,  P.,  dissenting. 

Appeal  from  Circuit  Court,  Putnam 
County. 

Bill  in  equity  by  Mary  Patton  Hudson 
against  the  Iguano  Land  &  Mining  Company. 
From  a  decree  for  plaintiff,  defendants  ap- 
peal. Reversed,  injunction  dissolved,  and 
bill  dismissed  without  prejudice. 

Brown,  Jackson  &  Knight  and  J.  H.  Nash, 
all  of  Charleston,  for  appellants.  Euslow, 
Fitzpatrlck,  Alderson  &  Baker,  of  Hunting- 
ton, for  appellee. 

POFFENBARGER,  J.  A  former  adjudica- 
tion set  up  here  brings  into  this  record  that 
of  Iguano  Land  &  Mining  Co.  v.  Jones  et 
al.,  heretofore  decided  by  this  court,  and  re- 
ported In  65  W.  Va.  59,  64  S.  E.  640.  The 
opinion  in  the  report  of  that  decision  recites 
at  length  and  minutely  all  of  its  material 
facts  and  the  proceedings  therein.  Refer- 
ence to  it  will  therefore  be  sufficient  for  the 
purposes  of  this  opinion,  in  so  far  as  it  deals 
with  the  force  and  effect  of  the  former  f^d- 
judication,  and  also  in  a  large  measure  for 
Inquiries   extending  beyond  It 

Mrs.  Mary  Patton  Hudson,  who  was  a 
party  to  that  cause,  having  procured  the 
rights  of  all  persons  associated  with  her  in 
interest,  after  the  decision  thereof,  dissolving 
the  injunction  and  dismissing  the  bill  of  the 
Iguano  Land  &  Mining  Company,  brought 
this  suit  for  an  accounting  for  timber  cut 
from  the  land  and  coal  mined  therefrom  by 
the  Plymouth  Coal  &  Mining  Company,  les- 
see of  the  Iguano  Company,  during  the  pen- 
dency of  the  former  litigation,  making  the 
Iguano  Company  and  the  Plymouth  Company 
parties  defendant  Demurrers  of  both  de- 
fendants were  overruled,  and  the  cause  went 
to  a  final  hearing  on  answers,  replications. 


and  proof,  resulting  in  a  decree  declaring 
Mrs.  Hudson  to  be  the  owner  of  that  portion 
of  the  Lockhart  200-acre  survey  which  lies 
within  the  boundaries  of  the  2,500  acres 
claimed  by  the  Iguano  Company,  and  enti- 
tled to  the  rents,  issues,  and  profits  thereof, 
enjoining  the  defendants  from  the  further 
mining  of  coal  therein,  declaring  her  right 
to  compensation  for  the  coal  already  mined 
and  timber  cut  therefrom,  referring  the  cause 
to  a  commissioner  to  take,  state,  and  report 
an  account,  and  consolidating  with  this 
cause  the  old  suit  of  State  of  West  Virginia 
V.  R.  A.  Jones  et  al.,  In  which  Mrs.  Hudson 
and  her  associates  attempted  to  redeem  the 
land  from  forfeiture,  and  In  which  such  re- 
demption was  temporarily  enjoined  in  the 
cause  lately  decided  by  this  court,  as  above 
stated. 

In  addition  to  the  former  adjudication,  the 
plaintiff  in  this  bill  relies  upon  a  claim  of 
possession  of  the  tract  of  85.5  acres,  part  of 
the  Lockhart  200-acre  survey,  lying  within 
the  2,500-acre  claim  of  the  Iguano  Company, 
at  the  beginning  of  the  former  litigation,  and 
prior  to  the  commencement  thereof,  as  a  ba- 
sis for  two  separate  and  distinct  contentions: 
(1)  Adjudication  in  the  former  suit  of  pos- 
session on  her  part ;  and  (2)  bar  of  the  claim 
of  the  Iguano  Company  to  title  to  the  for- 
feited Lockhart  survey  by  transfer  under 
the  Constitution. 

Her  bill  alleges  her  possession  on  or  about 
the  23d  day  of  August,  1899,  the  date  of  the 
award  of  the  injunction  against  her,  inter- 
ruption thereof  by  the  injunction,  and  sub- 
sequent possession  by  the  defendants,  to  her 
exclusion,  under  the  protection  of  the  in- 
junction. The  brief  of  counsel  for  Mrs.  Hud- 
son charges  an  admission  in  the  bill  of  the 
former  suit  of  her  possession  of  the  land  at 
the  date  of  the  filing  thereof.  That  bill  says 
R.  A.  Jones,  Mary  Patton  Hudson,  and  Oliver 
A.  Patton,  at  that  time,  were  ''unlawfully 
and  vexatiously  setting  up  and  asserting  title 
to  the  lands''  and  ''proceeding  to  take  pos- 
session thereof  and  cut  timber  and  commit 
waste  thereon"  and  "disturbing  and  disqui- 
eting the  tenants*'  of  the  plaintiff  upon  said 
land  "by  notifying  them  of  their  claim  of 
title  and  asserting  title  to  said  lands"  and 
"offering  to  market  said  title"  and  '^ying 
to  find  purchasers  therefor."  It  charged 
"actual,  exclusive,  and  continuous  possession 
of  the  said  2,500-acre  tract  since  the  year 
1860  by  E.  G.  Tyler  and  those  under  whom 
the  plaintiff  claimed."  It  also  recited  the 
institution  of  an  action  of  ejectment  in  1887 
by  Robert  Patton  and  others  to  test  the  va- 
lidity of  the  Middleton  patent  under  which 
the  defendants  to  the  bill  claimed  and  a 
judgment  therein  for  the  defendants,  and 
then  said,  "since  the  trial  of  said  ejectment 
suit  nearly  19  years  ago,  no  effort  was  made 
until  lately,  as  hereinafter  stated,  by  any 
one  to  assert  title  under  said  1,137-acre  pat- 
ent to  any  part  of  your  orator's  said  lands. 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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during  which  long  period,  as  well  as  prior 
thereto,  it  and  its  said  grantors  have  contin- 
ued in  the  quiet  and  undisturbed  possession 
thereof."  These  allegations  seem  sufficient 
to  negative  any  admission  of  possession  on 
the  part  of  the  defendants  and  clearly  assert 
possession  on  the  part  of  the  plaintilX  in 
said  bill. 

The  answer  denied  possession  In  the  plain- 
tiff of  any  kind  at  any  time.  Its  averments 
as  to  possession  on  the  part  of  the  defend- 
ant are  as  follows:  "Respondents  allege  that 
the  said  four  tracts  of  land  claimed  and  own- 
ed by  them  as  aforesaid  consist  mainly  of 
wild  lands,  virgin  forests,  which  are  not 
susceptible  of  being  held  in  occupancy  of  any 
one  or  in  actual,  exclusive  and  continual  pos- 
session of  complainants,  as  they  allege,  but 
respondents  allege  that  they  have  been  in  ex- 
clusive continuous  possession  of  said  tracts 
ever  since  the  accruing  of  their  title  thereto, 
to  which  they  have  never  known  of  any 
denial  or  contrary  claim  until  the  bringing 
of  this  suit  •  •  •  Respondents  allege 
that  while  it  is  true  that  'no  effort  was  made 
until  recently'  to  assert  title  to  the  1,137- 
acre  tract  of  land  by  suit,  they  have  never 
deemed  It  necessary  under  the  laws  to  do 
so,  as  they  were  unaware  of  any  adversary 
claimants  thereto,  or  that  their  title  to  the 
same  was  in  any  manner  questioned  or  disput- 
ed." Appellants  in  this  suit  say  these  aver- 
ments of  possession  assert  only  a  claim  of 
legal  or  constructive  possession  conferred  by 
title,  and  not  actual  possession,  and  •  that 
there  is  no  assertion  of  actual  possession  in 
the  answer. 

If  the  former  adjudication  against  the 
Iguano  Land.  &  Mining  Company  is  conclu- 
sive in  Mrs.  Hudson*s  favor,  as  matter  of  ac- 
tual decision  or  estoppel,  what  right,  title, 
or  possession  any  of  the  parties  previously 
had  is  now  immateriaL  Hence  disposition 
of  the  claims  and  contentions,  based  on  that 
decision,  is  logically  first  in  order,  and  deci- 
sive, if  the  theory  of  complainant's  bill  shall 
prove  to  be  sound. 

The  former  suit  had  a  twofold  object:  (1) 
To  have  the  Mlddleton  patent  declared  in- 
valid as  against  the  title  of  the  plaintiff  and 
removed  as  a  cloud  thereon;  and  (2)  to  qui- 
et the  plaintiff  in  its  possession  by  injunction 
against  molestation  thereof.  All  else  was 
subsidiary.  The  injunction  against  redemp- 
tion from  forfeiture  proceeded  upon  the  in- 
validity of  the  Mlddleton  patent  and  was 
an  attempt  to  prevent  the  acquisition  of  fur- 
ther ground  for  the  claim  of  title  under  it 

Regarding  the  former  suit  as  analogous  to 
our  statutory  action  of  ejectment  and  the 
decree  of  dismissal  as  the  equivalent  of  a 
Judgment  for  the  defendant  in  such  an  ac- 
tion, agreeably  to  observations  found  in  Mills 
V.  Oil  Co.,  57  W.  Va.  255,  50  S.  E.  157.  4 
Ann.  Cas.  427,  and  Logan  v.  Ward,  58  W. 
Va.  366,  52  S.  E.  398,  5  L.  R.  A.  (N.  S.)  156, 
nu  inquiry  as  to  the  effect  of  such  a  Judg- 


ment upon  future  litigation  between  the  same 
parties  arises.  At  common  law,  a  Judgment 
in  ejectment  was  not  conclusive,  because  tne 
parties  were  fictitious  and  could  be  changed 
at  the  will  of  the  real  parties,  resulting  in 
successive  actions.  Moreover,  it  did  not 
reach  the  question  of  title,  but  was  limited 
to  the  right  of  possession  only.  In  all  the 
states  in  which  the  character  of  the  action 
has  been  changed  by  statute  so  as  to  permit 
the  real  parties  in  interest  to  become  liti- 
gants, Judgments  in  ejectment  are  conclusive 
under  the  principles  of  former  adjudication, 
unless  the  statute,  by  allowing  a  new  trial 
as  a  matter  of  right,  denies  them  the  quality 
of  conclusiveness.  The  rule  on  the  subject 
in  Missouri  is  peculiar.  Under  a  statute  of 
that  state,  making  Judgments  in  all  cases 
conclusive.  Judgments  in  ejectment  were  held 
to  be  so.  The  repeal  of  that  statute  was  ac- 
cepted by  the  court  as  evincing  intent  to 
place  such  Judgments  on  their  common-law 
footing.  In  Pennsylvania,  the  statute  allows 
a  second  trial  as  a  matter  of  right.  In  other 
states,  in  which  the  real  parties  in  interest 
are  permitted  to  litigate  questions  of  title 
direct,  the  Judgments  are  conclusive.  Miles 
V.  Caldwell.  2  Wall.  35,  17  L.  Ed.  755 ;  Stur- 
dy  V.  Jackaway,  4  Wall.  174,  18  L  Ed.  387 ; 
Byers  v.  Neal,  43  Cal.  210;  Caperton  v. 
Schmidt,  26  Cal.  479.  85  Am.  Dec  187 ;  La- 
mar V.  Knott  74  Ga.  379;  Bazllle  v.  Mur- 
ray, 40  Minn.  48,  41  N.  W.  238;  Doyle  v. 
Hallam,  21  Minn.  515;  Oetgen  v.  Ross,  54 
111.  79;  Beebe  v.  Eailott  4  Barb.  (N.  Y.)  457; 
Ainslie  V.  Mayor,  1  Barb.  (N.  Y.)  168;  Cag- 
ger  V.  Lansing,  64  N.  Y.  417;  Blckett  v. 
Nash,  101  N.  C.  579,  8  S.  E.  350.  For  nu- 
merous additional  cases,  see  the  note  to 
Caperton  v.  Schmidt,  26  Cal.  479,  85  Am. 
Dec.  187,  208.  Our  statute,  section  35  of 
chapter  90,  makes  the  Judgment  conclusive 
as  to  the  right  of  possession  established  in 
the  action,  except  as  otherwise  provided- 
Wilson  V.  Braden,  48  W.  Va.  196,  206,  36  S. 
B.  367. 

[1]  The  doctrine  of  estoppel  by  former  ad- 
judication has  its  limitations,  and  certain 
rules  and  principles  govern  the  application 
thereof.  The  same  cause  of  action  between 
the  same  parties  can  be  the  subject  of  only 
one  adjudication.  It  becomes  merged  in  the 
Judgment  and  no  longer  has  a  separate  ex- 
istence. It  is  extinguished  by  the  Judgment 
and  ceases  to  be.  Herman  on  Est  &  Res. 
Ad.  pp.  560,  561.  If  the  plaintiff  recovers  a 
Judgment,  his  rights  thereafter  arise  upon  it 
not  the  original  cause  of  action.  He  has 
remedies  for  the  enforcement  of  the  Judg- 
ment or  decree,  but  no  right  to  maintain  a 
second  suit  for  the  same  demand.  If  he 
fails  and  there  is  a  Judgment  or  decree  for 
the  defendant,  he  cannot  put  the  latter  to 
a  subsequent  trial  for  that  cause  of  action. 
A  Judgment  for  the  defendant  operates  as 
effectually  by  way  of  estoppel  as  one  for  the 
plaintiff,   and   decrees  in  courts  of   equity 


80Q 


76  SOUTHEASTERN  REPORTER 


(W.Va. 


stand  upon  the  same  footing  In  this  respect 
as  Judgments  of  courts  of  law.  Herman  on 
Est,  etc.,  pp.  477,  478. 

The  principle  may  be  invoked  In  either  of 
two  ways.  If  the  Judgment  or  decree  is 
pleaded  in  bar  of  the  second  action  and  the 
record  on  its  face  discloses  the  identity  of 
the  parties  and  cause  of  action,  the  issue  is 
concluded  by  the  record,  a  result  to  be  de- 
clared as  matter  of  law  by  the  court  In- 
stead of  pleading  it  the  party  entitled  to  the 
benefit  thereof  may  rely  upon  it  as  evidence, 
and  the  record  then  goes  to  the  Jury  along 
with  other  evidence.  In  the  former  case,  the 
record  concludes  the  plaintiff  without  further 
evidence;  but  in  the  latter,  it  merely  goes 
to  the  Jury  as  evidence  and  does  not  prevent 
the  trial  of  the  issue.  Navigation  Ck>.  v. 
GuiUou,  11  M.  &  W.  877;  Voight  v.  Winch, 
2  Bam.  ft  Aid.  662 ;  Plummer  v.  Woodbume, 
4  B.  &  C.  626;  Newington  v.  Levy,  Lw  R.  6 
C.  P.  180. 

When  the  cause  of  action  in  the  second 
suit  is  the  same  as  that  in  the  first  and  the 
parties  are  identical,  they  are  concluded,  not 
only  as  to  what  was  actually  decided,  but 
also  as  to  all  matters  which  the  plaintiff 
could  have  adduced  to  sustain  his  claim 
and  which  the  defendant  could  have  pleaded 
or  proven  in  defense  of  the  action.  In  such 
cases,  there  is  no  inquiry  as  to  what  was 
actually  decided,  as  contradistinguished  from 
things  which  could  have  been  decided  or  may 
have  been. 

[2]  But  the  principle  applies  In  cases  in 
which  the  parties  to  the  second  suit  are  the 
same  as  those  of  the  first  and  the  cause  of 
action  is  not  the  same,  so  as  to  prevent  a 
trial  in  the  second  suit  of  a  question  settled 
and  determined  in  the  first ;  but  the  rules  in 
such  cases  are  different  In  them,  it  becomes 
necessary  to  ascertain  whether  the  particular 
question  sought  to  be  raised  in  the  second 
suit  was  actually  decided  and  determined  in 
the  first  This  necessitates  resort  to  the  par- 
ticular issues  made  and  findings  thereon. 
Russell  V.  Place,  04  U.  S.  606,  24  L.  Ed.  214 ; 
Cromwell  v.  County  of  Sac,  94  U.  S.  351, 
24  Ia  Ed.  195;  De  Sollar  v.  Hanscome,  158 
U.  S.  216,  15  Sup.  Ct  816.  39  L.  Ed.  956; 
Blem  V.  Ray,  49  W.  Va.  129,  38  S.  E.  530. 

The  requisite  of  certainty  in  all  estoppels 
necessitates  this  variation  in  the  application 
of  the  principle.  Estoppels  must  be  certain 
to  every  intent  When  the  cause  of  action  is 
the  same,  such  a  degree  of  certainty  is  shown 
by  the  record.  It  identifies  the  subject-mat- 
ter, the  rights  claimed  and  denied,  and  the 
parties,  placing  beyond  doubt  or  question 
what  was  claimed  on  the  one  side  and  re- 
sisted on  the  other.  It  is  unnecessary  to 
descend  into  the  particulars  of  the  respective 
claims  and  contentions  or  the  minutiae  of 
the  proceedings.  When  the  cause  of  action 
is  different  and  only  the  decision  of  a  par- 
ticular question  between  the  parties  is  relied 
upon  in  the  subsequent  action,  the  identity 


of  the  parties  and  relation  of  the  causes  of 
action  fall  to  show  with  certainty  that  it 
was  decided,  and  it  becomes  necessary  to  go 
into  the  record  and  ascertain  whether  it  was 
or  not 

[3,4]  From  these  conclusions,  the  Inquiry 
as  to  whether  the  cause  of  action  in  the 
second  suit  is  the  same  as  that  of  the  first 
is  obviously  important  and  productive  of 
decisive  results.  More  than  one  cause  of 
action  may  grow  out  of  the  same  contract 
So,  also,  may  more  than  one  arise  respecting 
the  same  piece  of  property.  Hence  the  iden- 
tity of  the  contract  or  the  property  is  not 
conclusive.  Take,  for  illustration,  an  execa- 
tory  contract  for  the  sale  of  land.  Circum- 
stances entirely  aside  from  the  validity  of 
the  contract  may  constrain  a  court  of  equity 
to  refuse  specific  performance  of  it  without 
declaring  it  invalid.  Thereafter  a  court  of 
law  may  entertain  an  action  on  it  for  dam- 
ages. Here  we  have  the  same  contract  and 
the  same  parties,  but  the  former  suit  would 
not  conclude  the  latter.  The  causes  of  action 
are  not  the  same.  One  is  the  assertion  of 
a  claim  for  damages  for  a  breach  of  the 
contract  and  the  other  a  claim  of  right  to 
specific  performance.  Money  may  be  due  on 
a  contract  in  installments.  An  action  for 
the  first  Installment  may  be  defeated  by  proof 
of  payment  or  setoffs.  A  second  action  upon 
the  same  contract  for  another  installment 
would  be  founded  upon  a  new  cause  of  action 
growing  out  of  the  same  contract  The  own- 
er of  real  estate,  being  out  of  possession, 
may  bring  a  possessory  action  at  law  to  re> 
cover  it  or,  being  in  possession  and  having 
good  title,  he  may  sue  for  a  trespass  thereto, 
or  to  remove  a  cloud.  In  all  these  cases,  the 
property  and  parties  are  the  same;  but  the 
rights  and  wrongs  giving  rise  to  the  action 
and  constituting  the  cause  of  action  in  the 
several  cases  are  different  To  constitute 
a  cause  or  right  of  action,  two  elements  must 
concur — a  duty  and  a  breach  of  it  There 
can  be  no  actionable  wrong  unless  there  is 
a  duty  resting  upon  a  person,  and  he  breaks 
it  If  there  is  no  duty,  though  the  act  of  the 
defendant  may  work  harm  or  damage,  there 
is  no  right  of  action.  Clarke  t.  Railroad  Co., 
39  W.  Va.  732,  20  S.  E.  696.  To  constitute 
a  cause  of  action  there  must  be  a  right  pos- 
sessed by  the  plaintiff  and  an  infringement 
of  that  right  by  the  defendant  Railroad 
Co.  V.  Rice,  36  Kan.  593,  14  Pac  229;  Mc- 
Candless  v.  Acid  Co.,  115  Ga.  968,  42  S.  a 
449;  Williamson  v.  Railway  Co.,  84  Iowa, 
583,  61  N.  W.  60;  Hayes  v.  Clinkscales,  9 
S.  C.  441;  Wisconsin  v.  Torinus,  28  Minn. 
175,  9  N.  W.  725.  The  correctness  of  these 
definitions  is  attested  by  many  decisions  il- 
lustrating the  application  of  the  principle 
under  consideration. 

In  Cromwell  v.  County  of  Sac,  94  U.  & 
351,  24  L.  Ed.  195,  a  Judgment  for  the  de- 
fendant in  an  action  upon  certain  interest 
coupons,  on  failure  of  proof  of  payment  of 
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a  valaable  consideration  therefor,  was  plead- 
ed in  bar  of  a  subsequent  action,  on  bonds 
of  the  same  series  and  coupons  attached 
thereto.  Notwithstanding  tills  close  rela- 
tionship of  the  subject-matter  of  the  two 
actions,  the  plaintiff  in  the  second  suit  was 
not  estopped  to  show  that  he  had  purchased 
the  bonds  there  involved  for  va^ue  before 
maturity.  The  court  distinctly  held  the 
cause  of  action  in  the  second  suit  not  to  be 
the  same  as  that  of  the  first  The  offered 
evidence  Introduced  an  additional  element. 
It  then  became  a  question  as  to  whether 
there  had  been  a  former  decision  against 
the  payment  of  a  valuable  consideration  for 
the  bonds  subsequentiy  sued  on.  In  Russell 
V.  Place,  94  U.  8.  006,  24  L.  Ed.  214,  a  form- 
er Judgment  in  an  action  for  infringement 
of  a  certain  patent  was  held  not  to  estop 
the  defendant  in  a  suit  in  equity  by  the 
same  plaintiff  from  contesting  the  validity 
of  the  patent;  it  not  appearing  by  the  rec- 
ord of  the  action,  nor  by  extrinsic  evidence, 
upon  what  claim  the  former  recovery  had 
been  had.  Here  the  same  patent  was  in- 
.volved  and  the  same  persons  were  parties, 
but  one  action  was  for  the  recovery  of  dam* 
ages  and  the  other  for  an  injunction  and 
an  accounting  for  issues  and  profits.  Hence 
the  causes  of  action  were  different  In  De 
Sollar  V.  Hanscome,  158  C  S.  216,  15  Sup. 
Ct  816,  39  U  Ed.  956,  a  Judgment  for  the 
defendant  in  an  action  at*  law  was  relied 
upon  as  an  estoppel  in  a  suit  for  specific 
performance  on  a  contract  of  sale  of  land. 
In  an  action  at  law,  damages  had  been 
sought  for  injuries  to  the  market  value  of 
the  land  by  the  recordation  of  the  alleged 
contract  of  sale.  The  court  held  that,  as  the 
causes  of  action  were  different,  notwith- 
standing they  had  arisen  out  of  the  same 
transaction,  the  Judgment  would  not  estop 
the  plaintiff  in  the  second  suit  unless  it  ap- 
peared there  had  been  a  decision  against  the 
validity  of  the  contract,  which  was  not  in 
any  way  disclosed.  It  was  not  enough  mere- 
ly to  show  there  had  been  a  former  adju- 
dication between  the  parties,  relating  to  the 
same  contract  In  Western,  etc.,  Co.  v.  Vir- 
ginia Coal  Co.,  10  W.  Va.  250,  a  former  de- 
cision in  Western,  etc.,  Co.  v.  Peytona  Coal 
Co.,  8  W.  Va.  406,  was  held  to  be  decisive 
of  the  issues  Involved  because  they  had 
been  expressly  and  directiy  decided  In  the 
former  suit  The  purposes  of  the  two  suits 
were  not  the  same.  The  former  had  for  its 
object  rescission  of  a  contract  of  sale  or 
compensation  for  excess  of  land  over  the 
quantity  paid  for.  The  purpose  of  the  sec- 
ond suit  was  to  enjoin  a  trespass  to  real  es- 
tate, pending  an  action  of  ejectment.  The 
same  land  was  Involved  in  both,  and  the 
parties  to  the  second  had  been  parties  to 
the  first  There  the  court  went  into  the  rec- 
ord of  the  first  case  to  ascertain  what  had 
been  actually  decided;  the  causes  of  action 
not  having  been  identical.  The  principle  Is 
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well  illustrated  in  Coville  et  aL  t.  Gilman, 
13  W.  Va.  314,  in  which  a  verdict  and  Judg- 
ment in  an  action  of  assumpsit  between  two 
parties  was  held  not  to  have  adjudicated 
the  nonexistence  of  a  partnership  between 
them,  a  claim  of  which  constituted  the  basis 
of  a  subsequent  suit  In  equity,  notwithstand- 
ing the  defendant  in  the  former  action  bad 
relied  in  its  evidence  upon  the  partnership. 
The  causes  of  action  were  different,  and  the 
partnership  had  not  been  put  in  issue  by 
any  pleadings. 

Tested  by  these  principles,  the  cause  of 
action  stated  in  the  bill  in  this  suit  differs 
from  that  on  which  the  former  suit  was 
based.  This  biU  claims  a  right  to  an  ac- 
counting for  timber  and  coal  taken  from  the 
land  under  a  daim  of  title  thereto.  The 
former  bUl  sought  the  removal  of  a  cloud 
on  the  alleged  titie  of  the  plaintiff  therein 
to  the  same  land,  and  an  Injunction  against 
molestation  of  its  tenants  in  possession 
thereof.  Had  the  plaintiff  in  the  former 
suit  instltuced  a  new  one  for  the  same  pur- 
poses, it  would  have  sufficed  to  have  plead- 
ed the  decree  of  dissolution  and  dismissal. 
An  Inquiry  as  to  what  was  actually  decided 
beyond  that  would  have  been  unnecessary. 
If,  instead  of  filing  another  bill  of  the  same 
kind,  it  had  brought  an  action  of  ejectment, 
the  decree  of  dissolution  and  dismissal 
might  not  have  been  sufficient  the  second 
cause  of  action  being  different,  and  it  may 
have  been  necessary,  in  order  to  defeat  the 
action,  to  show  an  adjudication  in  the  form- 
er decree  against  the  claim  of  titie.  The 
cause  of  action  set  up  in  this  bill  is  more 
clearly  and  decidedly  a  different  one.  It 
assorts  title  in  the  plaintiff  and  a  resultant 
right  of  accounting.  That  the  alleged  right 
and  an  Invtaslon  thereof  relating  to  the  same 
property  did  not  make  a  cause  of  action  the 
same  as  that  of  the  former  suit  is  perfectiy 
clear.  Hence  the  decree  in  the  former  suit 
does  not  necessarily  conclude  the  defend- 
ant, and  it  becomes  necessary  to  go  into  the 
record  of  that  former  suit  and  ascertain 
what  was  actually  decided.  If  there  was 
an  adjudication  therein  of  titie  in  the  de- 
fendant the  plaintiff  here^  that  finding  es- 
tops the  defendant  here,  the  plaintiff  in  the 
former  suit  and  sustains  the  bfll  in  this 
cause.  But  If  the  inquiry  discloses  only  an 
adjudication  of  no  title  in  the  plaintiff  in 
the  former  suit,  it  does  not  follow  as  a 
legal  or  logical  sequence  that  the  defendant 
therein  had  titie,  and,  if  there  was  no  ad- 
judication of  titie  in  her,  the  decree  neither 
estops  it  in  her  favor  nor  sustains  her  in 
this  suit  To  maintain  its  position  in  the 
former  suit  it  was  incumbent  upon  the 
plaintiff  to  establish  good  title  and  posses- 
sion. Failure  to  do  either  was  sufficient  to 
deny  it  relief  in  the  circuit  court  and  to 
call  upon  this  conrt  for  reversal  of  the  de- 
cree in  its  favor.  To  obtain  reversal  and 
dismissal  in  the  former  suit  it  was  neither 
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necessary  for  the  defendants  to  prove  title 
In  themselves,  nor  for  the  court  to  decide 
that  they  had  it  Hence  it  was  neither  nec- 
essarily in  issue  nor  necessarily  decided. 

The  final  decree  in  the  former  suit  was 
pronounced  by  this  court  Finding  the  court 
below  had  rendered  an  improper  decree,  it 
rendered  such  a  decree  as  should  have  been 
originally  pronounced.  It  took  up  the  rec- 
ord and  made  its  own  findings  of  fact  from 
the  pleadings  and  evidence  and  applied  the 
law.  Hence,  to  ascertain  what  was  actually 
decided,  resort  must  be  had  to  the  record 
of  that  case  and  the  opinion  of  this  court 
as  in  other  instances  in  which  its  decisions 
are  relied  upon  as  matter  of  adjudication. 
Western,  etc.,  Co.  v.  Virginia  Coal  Co.,  10 
W.  Va.  250 ;  Dent  v.  Pickens,  59  W-  Va.  274, 
53  S.  E.  154.  The  title  papers  of  both  par- 
ties are  fully  and  accurately  described  in 
the  opinion  in  the  former  decision,  and  the 
allegations  of  the  bill  and  averments  of  the 
answer  as  to  possession  are  set  forth  in 
this  opinion.  Th^  opinion  in  the  former 
case  finds  and  declares  a  forfeiture  of  the 
Mlddleton  title,  and  the  answer  of  the  par- 
ties claiming  under  it  admits  it  There 
was  a  redemption  from  forfeiture  for  the 
nonpayment  of  taxes  in  1881,  but  a  subse- 
quent forfeiture  resulted  from  failure  to 
have  the  land  entered  upon  the  land  books. 
As  to  the  title  claimed  by  the  plaintiff  in 
that  suit  the  Hollingsworth  grant  the  court 
found  it  had  not  been  forfeited,  that  it  cov- 
ered the  200-acre  Lockhart  survey,  a  portion 
of  which  is  the  land  in  controversy  here.  It 
was  further  found  and  decided,  however, 
that  the  plaintiflT  had  failed  to  connect  it- 
self with  the  Hollingsworth  title.  In  other 
words,  there  was  a  break  in  its  chain  of 
title.  But  for  that  there  would  have  been 
an  adjudication  of  good  title  in  the  plain- 
tiff, and  an  utter  lack  of  title  in  the  defend- 
ant who  claimed  then,  as  she  does  now,  so 
far  as  title  is  concerned,  only  the  right  to 
redeem  her  forfeited  title.  Certain  deeds 
covering  the  land  in  controversy  were  put 
in  evidence  by  the  plaintiff,  which  the  court 
said  constituted  color  of  title.  And,  under 
these,  possession  had  been  held  and  taxes 
paid  for  a  period  of  time  sufllcient  to  trans- 
fer to  the  occupants  thereunder  the  for- 
feited Mlddleton  title.  In  this  connection, 
the  opinion  says:  "Such  conditions  would 
invest  it  with  as  good  and  as  indefeasible  a 
title  as  if  its  chain  had  been  properly  con- 
nected up  with  the  grant  to  Hollingsworth." 
But  there  was  also  failure  on  the  part  of 
the  plaintiff  to  connect  with  those  deeds. 
Thus,  while  there  was  a  finding  against  the 
title  in  the  plaintiff,  there  was  also  a  fail- 
ure to  find  any  title  in  the  defendant.  On 
the  contrary,  the  opinion  distinctly  finds  and 
asserts  that  she  had  no  title,  and  also  that 
she  neither  claimed  nor  had  any  possession 
of  the  land  in  controversy.  On  the  latter 
point  the  opinion  says:  "It  is  not  shown 
that  the  defendants,  or  those  under  whom 


they  claim,  are,  or  ever  hate  been,  In  pos- 
session of  any  part  of  the  1,137  acres  in- 
volved in  this  suit"  And  again  that :  **The 
defendants  do  not  claim  ever  to  have  been 
in  possession  of  any  part  of  the  land  which 
they  seek  to  redeem ;  but,  on  the  other  hand, 
plaintiff  proves  possession,  by  Itself  and 
those  under  whom  it  claims,  continuously 
since  1865,  and  also  that  it  had  paid  all  tax- 
es on  the  2,500  acres  since  that  year.*'  We 
do  not  say  this  is  matter  of  adjudication. 
j  however,  for  tne  possession  of  the  plaintiff 
may  have  been  wholly  outside  of  the  Lock- 
hart  survey,  and  on  land  not  claimed  by 
Mrs.  Hudson. 

What  is  said  in  this  opinion  and  in  the 
former  one  suffices  to  show  that,  aside  from 
the  adjudication  relied  upon,  such  title  as 
the  plaintiff  has  was  forfeited  to  the  state 
years  ago.  The  procurement  of  the  Middle- 
ton  patent  was  an  effort  on  the  part  of  the 
patentee  to  secure  the  four  Lockhart  sur- 
veys, granted  to  Banks  and  forfeited  in  his 
name.  One  of  these  tracts,  embracing  the 
land  in  controversy,  was  not  excepted  from 
the  Hollingsworth  grant  As  to  it  the  Banks 
grant  was  senior  and  the  Hollingsworth 
grant  Junior.  Under  the  forfeiture  laws  of 
Virginia,  the  senior  grant  had  likely  inured 
to  the  benefit  of  the  holders  of  the  Junior 
one.  However  that  may  be,  the  Mlddleton 
title  was  forfeited  for  nonentry  upon  the 
land  books  for  the  purposes  of  taxation  aft- 
er the  year  1881.  From  that  time  it  was 
not  taxed,  nor  was  there  any  injunction 
against  taxation  or  redemption  thereof  until 
1899,  a  period  of  17  years.  Whether  that 
forfeited  title,  such  as  it  may  be,  remains 
in  the  state,  we  are  not  called  upon  to  say. 

[6]  Jurisdiction  in  equity  for  the  purpos- 
es of  this  bill,  injunction  against  a  trespass, 
and  an  accounting  for  ooal  and  timber,  most 
rest  upon  good  title  in  the  plaintiff,  and 
it  was  filed  upon  the  assumption  of  gach 
title,  conclusively  shown  by  the  record  of 
the  former  adjudication. 

[6]  Principles  declared  in  Freer  v.  Davis, 
52  W.  Va.  1,  43  S.  B.  164,  59  L.  R.  A.  556, 
94  Am.  St  Rep.  895,  deny  Jurisdiction  in 
equity  to  prevent  trespass  by  injunction,  in 
the  absence  of  disclosure  of  good  title  in  the 
plaintiff,  unless  it  is  a  necessary  auxiliary  to 
a  pending  action  at  law,  or  one  about  to  be 
instituted,  to  settle  the  title.  This  bill  dis- 
closes neither  of  the  essential  elements  of 
Jurisdiction.  Read  with  the  record  exhib- 
ited therewith  and  as  a  part  thereof,  it 
shows  no  adjudication  of  either  title  or  pos- 
session in  the  plaintiff,  and  there  is  no  alle- 
gation of  the  pendency  of  an  action  at  law 
nor  of  intent  to  institute  such  an  action. 
All  this  arose  on  the  demurrers  to  the  bill, 
which  should  have  been  sustained. 

[71  This  ground  of  Jurisdiction  having  fail- 
ed, nothing  remains  except  a  simple  charge 
of  trespass  and  a  demand  for  an  accounting 
in  equity  for  the  damages.  The  right  to 
such  an  accounting  can  neither  precede  nor 
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assume  the  establisbinent  of  the  trespass 
itself.  It  is  a  sequence,  dependent  upon  the 
existence  of  the  trespass,  and  an  issue  of 
that  kind  belongs  exclusively  to  courts  of 
law  in  the  absence  of  an  independent  equity 
such  as  only  an  equitable  title  rendering  the 
legal  remedies  inapplicable,  inadequate,  and 
inappropriate. 

The  alleged  right  of  redemption  from  the 
forfeiture  to  the  state  is  not  such  a  title.  It 
is  no  title  at  all.  The  forfeiture  is  com- 
plete and  total,  extinguishing  equitable  as 
well  as  legal  title.  The  privilege  of  redemp- 
tion, accorded  by  the  statute,  is  a  mere  mat- 
ter of  grace  on  the  part  of  the  state,  vesting 
no  interest  in  the  land  until  effected  in  the 
manner  prescribed  by  law.  State  v.  King,  64 
W.  Va.  575,  596,  63  S.  B.  468;  McClure  v. 
Maitland,  24  W.  Va.  561 ;  Coal  Co.  v.  Howell, 
36  W.  Va.  489,  15  S.  B.  214 ;  Wiant  v.  Hayes, 
38  W.  Va.  681,  18  S.  E.  807,  23  L.  R.  A.  82 ; 
Curran  y.  Owens,  15  W.  Va.  20a 

These  conclusions  render  it  wholly  unnec- 
essary to  consider  any  of  the  evidence  bear- 
ing on  the  question  of  possession.  That 
alone  would  not  sustain  an  injunction,  nor 
afford  ground  for  an  accountln'g.  No  com- 
plication of  accounts  is  shown,  and  whether 
it  would  afford  ground  of  equity  Jurisdiction, 
under  such  circumstances,  if  it  were,  we  need 
not  inquire.  If  there  is  a  right  of  recovery, 
the  ascertainment  of  the  damages  involves 
no  more  than  the  computation  of  the  value 
of  the  tonnage  of  coal  mined  from  a  cer- 
tain number  of  acres  of  land  and  timber  cut 
therefrom. 

For  the  reasons  stated,  so  much  of  the  de- 
cree complained  of  as  relates  to  this  cause 
will  be  reversed,  the  injunction  dissolved, 
and  the  bill  di^nissed,  without  prejudice, 
however,  to  any  right  the  plaintiff  may  have 
to  prosecute  any  other  suit  or  proceeding 
in  equity  or  at  law  for  the  vindication  of 
any  right  she  may  have. 

BRANNON,  P.  (dissenting).  I  am  unable 
to  see  why  the  former  decree  is  not  res  Judi- 
cata to  prove  the  superiority  of  the  Hudson 
title  over  that  of  the  Iguano  Company.  The 
company  presented  its  title  as  paramount 
over  that  of  Mrs.  Hudson.  Mrs.  Hudson 
pleaded  her  title  as  defense.  The  suit  was 
a  comparison  of  titiea  The  Iguano  Com- 
pany failed  because  it  did  not  show  title. 
As  between  these  two  parties  the  decree  held 
the  company  title  bad  as  compared  with  that 
of  Mrs.  Hudson.  The  company  sought  to 
remove  the  cloud  of  the  Hudson  title  and 
failed.  It  was  an  ejectment  in  equity,  a  test 
of  two  adversary  titles.  Like  ejectment,  the 
plaintiff  must  show  good  title.  Logan  v. 
Ward,  58  W.  Va.  366,  52  S.  E.  398,  5  U  R, 
A.  (N.  S.)  156.  Once  the  action  of  ejectment 
concluded  nothing  as  to  title;  but,  since  we 
have  made  it  a  real  action  in  place  of  the 
writ  of  right,  it  is  different.  The  Code  says 
that  .judgment  in  it  *'shall  be  conclusive  as 


to  the  right  of  possession  established  In  Badi 
action  upon  the  party  against  whom  it  Is 
rendered."  Is  not  the  following  text  in  Her- 
man on  Dstop.  §  204,  sound  law:  "When  a 
plaintiff  avers  title  and  light  of  possessior 
in  himself,  and  the  defendant  denies  these 
allegations,  and  on  the  other  hand  avers  ti- 
tle and  right  of  possession  in  himself,  the  ti- 
tle is  prima  f^cie  in  controversy;  and  in 
such  a  case  the  Judgment  operates  as  an  es- 
toppel in  any  future  litigation  between  the 
same  parties."  85  Am.  Dec  209,  says:  'The 
effect  of  the  statutory  provisions  of  the  dif- 
ferent states  upon  the  action  of  ejectment 
renders  that  action  one  which  affects  the 
title  of  the  property  in  controversy  in  it  It 
binds  that  title,  not  only  as  to  the  parties  to 
the  action,  but  also  as  to  all  who  derived 
title  under  them  from  the  time  of  the  com- 
mencement of  the  action.  To  that  extent, 
the  Judgment,  while  it  remains  in  force,  con- 
clusively settles  the  rights  of  the  parties,  and 
those  claiming  under  them,  or  either  of  them, 
to  the  property  in  controversy.  Where  issue 
is  made  by  the  parties  in  their  real  names, 
and  the  land  is  accurately  described,  a  ver- 
dict and  Judgment  in  such  action,  where  the 
title  to  the  fee  is  in  question,  is  a  bar  to  a 
second  trial  for  the  same  cause  of  action  be- 
tween the  same  parties,  and  those  in  privity 
with  them,  unless  the  statute  provides  to  the 
contrary"— citing  many  cases.  A  suit  was 
brought  in  Ohio,  under  a  statute  allowing 
suit  by  any  person  in  possession  of  land 
against  any  person  claiming  an  estate  or  ad- 
verse interest  therein.  Afterwards  it  was  an 
ejectment  The  court  held  that  *'the  Judg- 
ment of  a  court  in  proceedings  under  this 
statute  determines  the  merit  of  the  plaintifTs 
title  as  well  as  that  of  the  defendant,  and  is 
conclusive  whether  adverse  to  one  or  the 
other."  It  was  a  suit  to  quiet  title  by  re- 
moval of  an  adverse  claim,  like  this  one. 
The  Supreme  Court  of  the  United  States,  In 
Lessee  of  Parrish  v.  Ferris,  2  Black,  606,  17 
L.  Ed.  317,  said:  'It  is  quite  apparent  that 
the  title  of  the  defendant  to  the  lands  in 
question  is  involved  under  this  act  and  that 
the  determination  of  the  court  must  be  con- 
clusive against  him  and  all  claiming  under 
him  as  between  the  parties.  If  not,  the  act 
is  of  no  effect.  And  it  is  difficult  to  see  how 
this  determination  can  take  place  without  at 
the  same  time  necessarily  involving  the  de- 
termination of  the  plaintiff's  title.  The  es- 
tate to  be  determined  by  the  very  terms  of 
the  act  is  an  estate  adverse  to  the  plaintiff, 
thus  raising  an  issue  between  the  estates  or 
titles  of  the  respective  parties  to  the  lands 
in  controversy.  Again,  suppose  the  deter- 
mination be,  as  it  was  In  this  case,  in  favor 
of  the  adverse  estate,  is  the  adjudication  of 
no  effect?  Is  it  binding  only  when  against 
this  estate?  We  suppose  not"  The  effect  is 
mutual.  Herman,  §  135;  Stockton  v.  Cope- 
land,  30  W.  Va.  681,  5  S.  B.  143. 
There  was  a  chancery  suit  brought  to  an- 
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nul  the  Hudson  title,  and  decree  of  failure 
on  merits.  Does  not  tills  fix  that  the  company 
had  no  title  against  the  Hudson  title?  The 
titles  were  both  In  the  record,  and  necessarily 
decided  upon.  Beckwith  t.  Thompson,  18 
W.  Va.  103.  The  decree  Is  conclusive  upon 
all  Issues.  Watson  v.  Watson,  45  W.  Va.  290, 
31  S.  E.  039.  See  Hersbach  v.  Cohen,  207  lU. 
517,  69  N.  E.  932,  99  Am.  St  Rep.  233. 


(71  W.  Va.  364) 

SMITH  et  aL  ▼.  PETERSON  et  al.  t 

(Supreme  Ck>urt  of  Appeals  of  West  Virginia. 

Nov.  26,  1912.) 

(SyUahus  hv  the  Court.) 


1.  Eqttitt  (§  232*)— Pleading— Demubreb. 

A  general  demurrer  to  a  bill  setting  forth 
two  grounds  of  relief,  one  sutticient  and  the 
other  insufficient,  is  properly  overruled. 

[Ed.  Note. — For  other  cases,  see  Equity,  GenL 
Dig.  t  508 ;   Dec.  Dig.  |  232.*] 

2.  Specific  Performance  (§  118%*)— Plead- 
ing— DBifURREB— Questions  Presented. 

The  sufficiency  of  a  written  contract  or 
memorandum  of  sale  of  real  estate,  relied  upon 
in  a  bill  for  specific  performance,  and  exhibited 
therewith,  may  be  challenged  by  a  demurrer  to 
the  bill. 

[Ed.  Note.--For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  f  376;  DecDig.  f  116%.*] 

3.  Specific  Performance  (|  119*)— Burden 
OF  Proof — Vauditt  of  Contract. 

An  answer  to  a  bill  for  specific  perform- 
ance of  a  contract  of  sale  of  land,  founded  up- 
on a  written  contract  exhibited  therewith,  and 
an  alleged  verbal  contract,  so  far  performed  as 
to  take  it  out  of  the  statute  of  frauds,  denying 
the  sufficiency  of  the  written  contract  on  the 
ground  of  uncertainty,  and  also  the  existence 
of  any  contract,  either  written  or  verbal,  and 
also  the  alleged  acts  of  part  performance,  casts 
upon  the  plaintiff  the  burden  of  proving  a  writ- 
ten contract,  good  under  the  statute  of  frauds, 
or  part  performance  of  a  verbal  contract,  suffi- 
cient to  take  it  out  of  said  statute. 

IJ3d.  Note.—For  other  cases,  see  Specific  Per- 
formance, Gent  Dig.  ||  882,  383;  Dec  Dig. 
§*  119.*] 

4.  Specific  Performance  (§  29*)— Contbactb 
Enforceable— OcRTAiNTT.    • 

A  contract  for  the  sale  of  land,  ambiguous 
as  to  whether  the  parties  intended  a  sale  of 
the  whole  of  the  tract,  to  which  it  relates,  or 
only  a  part  thereof,  'and  incapable  of  reduction 
to-  certainty  by  the  aid  of  extrinsic  evidence, 
is  void,  and  specific  performance  thereof  cannot 
be  enforced. 

[Ed.  Note, — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  |§  69-82;  Dec.  Dig.  I 
29.*] 

5.  Frauds,  Statute  of  (§  129*)— Operation 
OF  Statute— Part  Performance. 

To  take  a  case  out  of  the  statute,  of 
frauds,  on  the  ground  of  part  performance,  the 
plaintiff  must  show  exclusive  and  continuous 
possession  and  valuable  and  substantial  im- 
provements or  an  altered  situation,  incapable 
of  compensation  in  money,  ail  clearly  under 
and  in  pursuance  of  the  contract  and  in  reli- 
ance thereon  in  good  faith. 

[Ed.  Note.—For  other  cases,  see  Frauds,  Stat- 
ute of,  CentDig:.  f§  287-292,  303,306-308,  811, 
314, 318-320,  322,    325,  326 ;    DecDig.  fi  129.*] 


Appeal  from  Cirenit  Court,  Wetzel  Comnty. 

Bill  in  equity  by  H.  L.  Smith  and  others 
against  B.  Walker  Peterson  and  others. 
From  a  decree  for  defendants,  plaintiffs  ap- 
pesl.    Affirmed. 

J.  V.  Blair,  of  West  Union,  and  Thos.  P* 
Jacobs,  of  New  Martinsville,  for  appellants. 
S.  Bruce  Hall,  of  New  Martinsville,  and  BL 
M.  Russell,  of  Wheeling,  for  appellees. 

POFFBNBARGER,  J.  A  bUl  in  equity, 
filed  in  the  circuit  court  of  Wetzel  coujity, 
by  H.  Tj,  Smith,  L.  G.  Robinson,  and  J.  S. 
Robinson  against  B.  Walker  Peterson  for  the 
specific  performance  of  an  alleged  written 
contract  for  the  sale  of  certain  lands,  execut- 
ed by  one  Thomas  Tucker,  describing  him- 
self as  agent  of  William  F.  Peterson,  the 
agent  of  Samuel  Fox,  administrator  of  George 
Fox,  and  dated  October  29,  1887,  was  dis- 
missed on  final  hearing,  after  demurrer,  an- 
swer, and  proof  taken  and  filed  on  the  theory 
that  the  contract  is  yold  for  uncertainty. 
The  written  contract,  exhibited  with  the  bill, 
reads  as  follows:  *'Octa  the  29th,  1887.  I, 
Thomas  Tucker,  agent  of  Wm.  F.  Peterson 
the  agent  of  Samuel  Fox,  administrator  of 
Geo.  Fox,  M.  D.,  of  Ptiila.  with  the  will  an- 
nexed, hereby  agree  as  said  agent  that  Henry 
Smith  shall  have  the  refusal  to  purchase 
the  land  between  the  land  of  Jacob  Morgan 
and  land  sold  to  John  T.  Starkey  and  the 
ridge  next  to  Sodom  and  should  be  sold  to 
no  others  unless  said  Smith  refuses  to  buy 
at  such  terms  as  others  lands  are  sold  at  and 
if  said  Smith  cuts  and  takes  any  timber  'or 
before  he  buys  he  is  to  account  to  said  Fox 
or  his  agent  for  the  ralue  thereof.  Giv^i 
under  my  hand  and  seal  this  day  and  year 
above  'riten.'  Thomas  Tucker,  Agent  for  the 
above  named  partys.    [Seal.]" 

The  bill  charges  that,  soon  after  the  execu- 
tion of  the  contract,  Smith  took  possession 
of  the  lands  and  later  assigned  his  contract 
to  L.  G.  Robinson  who,  by  her  tenants  and 
agents,  entered  upon  the  same  and  held  pos- 
session thereof.  It  is  also  alleged  that,  soon 
after  the  execntion  of  the  paper  above  set 
forth,  Tucker  and  Smith  met  and  agreed 
upon  the  price  of  the  land,  or  rather  ascer- 
tained the  i^evaillng  price  of  the  Tucker 
land  or  in  the  community  to  be  $5  an  acre^ 
and  Smith  purchased  the  same  at  that  price, 
estimating  the  quantity  at  about  300  acres. 

[1,  2]  Inasmuch  as  the  bill  claimed  part 
performance  of  the  contract  so  as  to  take  it 
out  of  the  statute  of  frauds,  the  demurrer 
was  no  doubt  properly  overruled.  Insuffi- 
ciency of  the  written  contract,  such  as  un- 
certainty in  its  terms  or  omission  of  an  es- 
sential element  thereof,  if  any,  were  avail- 
able on  demurrer;  but  as  the  demurrer  was 
to  the  whole  bill,  if  any  part  of  it  made  a 
case  for  relief,  it  was  necessary  to  overrule 
the  de^nurrer.  Jlence,  even  though  the  writ- 
ten contract  was  void,  the  verbal  contract 
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set  up  and  alleged  to  hare  been  performed 
In  part  so  as  to  take  It  out  of  the  statute 
of  frauds,  taken  as  true  on  demurrer,  enti- 
tled the  plaintiff  to  relief.  If  a  bill  contains 
two  or  more  matters  of  suit,  one  good,  one 
bad,  the  general  demurrer  thereto  must  be 
overruled.  Trough  v.  Trough,  59  W.  Va.  464, 
53  S.  E.  630,  4  L.  B.  A.  (N.  S.)  1185,  115  Am. 
St.  Rep.  940,  8  Ann.  Cas.  837;  Miller  v.  Hare, 
43  W.  Va.  647,  28  8.  B.  722,  39  L.  R.  A-  491; 
Gay  V.  Skeen,  36  W.  Va.  582,  15  S.  E.  64. 

[3]  The  answer  of  Peterson  denies  specif- 
ically and  positively  every  material  allega- 
tion of  the  bilL  It  admits  no  contract  of 
any  kind.  On  the  contrary,  it  denies  the  ex- 
istence of  either  a  written  or  a  verbal  con- 
tract, and  also  the  facts  alleged  by  the  plain- 
tiffs as  constituting  part  performance.  This 
answer  challenges  the  sufficiency  of  the  al- 
leged written  contract  under  the  statute  of 
frauds  by  denying  the  existence  of  any  con- 
tract Denial  of  the  existence  of  any  con- 
tract, in  any  proper  manner,  casts  upon  the 
plaintiff  the  burden  of  proving  one  sufficient 
in  law.  ''If  the  answer  denies  generally  the 
making  of  any  such  agreement  as  that  al- 
leged in  the  bill,  the  plamtiff  must  prove 
an  agreement  valid  under  the  statute."  Bar- 
rett V.  McAUister,  33  W.  Va.  738,  11  S.  B. 
220;  Capehart  v.  Hale,  6  W.  Va.  547.  To  the 
same  effect  see  Eaves  v.  Vial,  98  Va.  134,  34 
S.  E.  978.  If  any  contract  alleged  in  the  bill, 
even  though  verbal,  had  been  admitted  by  the 
answer,  then  it  would  have  been  necessary 
to  specifically  claim  the  benefit  of  the  stat- 
ute. Barrett  v.  McAllister,  supra;  Fleming 
V.  Holt,  12  W.  Va.  143.  But  there  is  no  ad- 
mission whatever  in  this  answer.  It  assails 
the  written  contract  in  specific  terms,  saying 
it  is  void  on  its  face  for  uncertainty.  In 
this  state  of  the  case,  the  right  of  the  re- 
spondent to  claim  the  protection  of  the  stat- 
ute is  clear.  It  becomes  necessary,  therefore, 
to  say  whether  the  written  contract,  relied 
upon  and  exhibited  with  the  bill.  Is  good 
under  the  statute  of  frauds.  In  form  it  is 
an  option  giving  to  Smith  the  refusal  or 
exclusive  right  to  purchase  the  land  without 
fixing  any  time  within  which  he  should  do 
so.  Though  it  is  unilateral  and  conditional, 
a  subsequent  verbal  acceptance  would  con- 
vert It  into  a  contract,  mutual  and  binding 
upon  both  parties,  if  it  contained  all  the 
elements  necessary  to .  a  contract  or  mem- 
orandum of  sale  of  land  required  by  statute. 
Barrett  v.  McAllister,  supra;  Watson  v. 
Coast,  35  W.  Va.  463,  14  S.  B.  249.  The 
vital  inquiry,  therefore,  is  whether  the  paper 
relied  upon  contains  all  of  those  elements. 

[4]  From  the  extraneous  evidence  adduced, 
it  is  possible  to  find  a  strip  of  land  lying  be- 
tween the  Jacob  Morgan  land  and  a  ridge 
on  the  south  side  of  a  stream  kno\^ii  as 
Price's  F<ork.  It  is  more  than  a  mile  and 
a  half  long,  and  has  an  average  width  of 
probably  not  more  than  about  one-third  of 
a  mile.    The  John  T.  Starkey  land,  referred 


to  in  the  description,  Is  an  irregular  oblong 
tract  of  25  or  26  acres  adjoining  it  on  the 
south  and  on  top  of  the  ridge  a  little  east 
of  the  center.  The  crooked  line,  separating 
it  from  the  land  in  controversy,  is  192  poles 
long.  The  entire  southern  line  of  the  sub- 
ject-matter of  this  suit  is  462  poles  long,  and 
the  Starkey  land  adjoins  the  narrowest  por- 
tion thereof.  Neither  the  Morgan  land' nor 
the  ridge  bounds  it  on  the  west,  and  nothing 
else  Is  designated  as  a  boundary  or  monu- 
ment at  that  end.  The  ridge  does  not  seem 
to  bound  it  on  the  east,  and  nothing  is  called 
for  in  the  paper  that  could  constitute  an 
eastern  boundary.  At  the  date  of  the  con- 
tract, there  was  a  village  called  Sodom,  now 
known  as  Smithfield,  on  other  land  near  the 
northwest  comer.  The  ridge  here  described 
is  probably  a  little  nearer  Sodom  than  a 
similar  one  on  the  north  side  of  Price's  Fork, 
but  it  is  nearer  the  Morgan  land  than  it  is 
to  Sodom,  and  the  north  line  of  the  Starkey 
land  follows  its  crest  "The  ridge  next  to 
Sodom"  may  mean  so  much  of  the  ridge  as 
lies  rather  between  the  Starkey  land  and 
Sodom,  or,  to  be  more  accurate,  west  of  the 
Starkey  land,  as  contradistinguished  from 
the  balance  of  the  ridge  lying  east  thereof. 
It  may  mean  this  or  so  much  of  the  ridge 
as  lies  opposite  the  southern  line  of  the 
Morgan  land,  including  portions  thereof  both 
east  and  west  of  the  Starkey  land.  In  the 
former  case,  the  paper  would  call  for  about 
three-fourths  of  the  tract,  and.  In  the  latter, 
all  of  it  Support  to  the  former  view  is 
found  in  the  improbability  of  intent  to  call 
for  two  boundaries  at  the  same  point — the 
Starkey  line  and  the  ridge  which  coincides 
with  it  Likely  the  draftsman  meant  the 
land  lying  between  the  Morgan  land  on  one 
side,  and  the  Starkey  land  and  the  ridge 
west  of  it,  or  next  to  Sodom,  on  the  other. 
East  of  the  Starkey  land  a  James  Morgan 
tract  might  have  been  called  for  as  a  soutlT- 
elrn  boundary,  as  the  Starkey  tract  was,  but 
there  is  no  reference  to  it,  nor  to  others  on 
the  eastern  line  as  surveyed  for  the  purposes 
of  this  suit  While  this  may  be  the  true  in- 
terpretation of  the  instrument,  read  in  the 
light  of  facts,  disclosed  by  the  extraneous 
evidence,  nobody  can  say,  with  any  degree  of 
certainty,  whether  the  parties  had  in  con- 
templation about  three-fourths  of  the  tract 
or  all  of  it 

The  uncertainty  thus  disclosed  respects 
the  quantity  of  the  land  alleged  to  have  been 
sold,  a  vital  element  of  the  contract,  and  is 
necessarily  fatal.  It  is  not  relieved  by  the 
obviousness  of  intent  to  sell  something.  To 
say  the  lesser  quantity  at  least  was  sold  is 
not  sustained  by  the  terms  of  the  paper. 
There  is  perhaps  equal  ground  for  the  asser- 
tion of  a  sale  of  the  larger  quantity.  In 
every  case  of  an  uncertain  contract,  there  is 
a  manifestation  of  intent  to  sell  something, 
but  it  avails  nothing,  because  of  the  inability 
of  the  court  to  ascertain,  from  the  terms 
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used  and  tbe  facts  disclosed,  just  what  the 
alleged  vendor  Intended  to  sell  and  the  alleg- 
od  vendee  intended  to  buy.  The  fatal  ab- 
sence of  evidence  of  an  agreement  of  minds 
upon  a  certain  thing  exists  notwithstanding 
a  manifest  effort  to  state  an  agreement  as 
to  something.  In  Mathews  v.  Jarrett,  20  W. 
Va.  415,  there  was  a  writing,  and  the  ex- 
trinsic evidence  showed  Mathews  was  to 
have  10  acres  of  land  on  which  he  resided 
in  a  house  built  thereon  by  him,  but  the 
paper  failed  to  give  its  boundary  lines.  The 
writing  certainly  disclosed  intent  to  sell  so 
much  of  the  land  as  was  covered  by  the 
house,  but  its  uncertainty  as  to  additional 
land  was  fatal  to  it.  Further  Illustrations 
of  the  operation  of  the  rule  will  be  found 
in  Fry  on  Specific  Performance,  p.  191  et 
seq.,  and  Waterman  on  Specific  Perform- 
ance, §§  154,  156.  Uncertainty  in  a  contract 
of  sale  of  land  as  to  whether  the  vendor 
reserved  the  timber  was  fatal  to  a  bill  for 
specific  performance  in  Reynolds  v.  Waring, 
You.  346. 

The  position  of  appellant's  counsel  is  not 
sustained  by  Eight  v.  Kight,  64  W.  Va.  519, 
63  S.  B.  335,  nor  Crotty  v.  Bfller,  60  W.  Va- 
258,  54  S.  B.  345,  9  Ann.  Cas.  770.  In  the 
former  the  writing  minutely  described  the 
line  on  one  side  of  the  tract,  giving  its  ter- 
mini, and  then  called  for  a  parallel  line  far 
enough  removed  to  reach  improved  land  and 
out  off  about  70  acres.  In  the  latter  the 
memorandum  described  the  land  as  a  piece 
that  bad  been  sold  to  Effler  by  a  certain 
company,  and  the  deed,  showing  that  sale 
and  fully  describing  the  land,  enabled  the 
court  to  see  clearly  Just  what  land  it  was. 
Tucker,  as  agent,  may  have  intended  to  sell 
Smith  all  the  land  he  claims,  as  the  land  all 
around  it  seems  to  have  been  previously  sold. 
The  general  situation  and  circumstances  in- 
dicate such  intent,  as  they  did  in  Mathews  v. 
Jarrett  and  many  other  similar  cases,  but 
the  extrinsic  facts  cannot  be  used  to  supply 
fatal  defects  in  the  written  contract  The 
paper  itself  must  contain  enough  to  enable 
the  court,  with  the  aid  of  extrinsic  evidence, 
to  say  the  words  of  the  instrument  select  and 
fix  a  certain  tiling,  and  no  other,  as  the 
subject-matter  of  the  contract  Here  the 
terms,  aided  by  the  extrinsic  evidence,  leave 
it  uncertain  as  to  how  much  of  the  land 
Tucker  Intended  to  sell. 

[6]  Is  the  verba]  contract  alleged  and  prov- 
ed by  the  testimony  of  Smith  and  Robinson 
enforceable  on  the  ground  of  part  perform- 
ance taking  it  out  of  the  statute?  We  think 
not  Under  permission  given  by  Tucker  as 
agent  for  Fox,  Smith  and  Robinson  took  tim- 
ber from  this  land,  before  any  verbal  con- 
tract of  sale  was  or  is  said  to  have  been 
made.  Smith  says  the  terms  of  the  sale 
were  settled  in  the  spring  of  1888.  Robinson 
testifies  that  his  teams  and  men  took  tim- 
ber from  the  land  in  the  winter  of  1887 
nnd  1888  under  the  direction  of  Smith;  the 
latter  claiming  to  have  bought  it    The  build- 


ings on  the  land  are  frail  things  such  as  are 
usually  put  up  for  logging  or  timber  pur- 
poses. The  testimony  is  not  clear  as  to  when 
they  were  buDt  The  optional  contract  tacit- 
ly gave  or  assumed  permission  to  Smith  to 
cut  and  remove  timber  before  purchasing  the 
land.  He  began  before  he  purchased  it 
These  buildings  may  have  been  erected  mere- 
ly for  logging  purposes.  It  is  not  clear  that 
they  were  put  up  under  the  alleged  contract 
of  purchase.  No  land  of  any  consequence 
has  been  cleared,  and  none  at  all  fenced. 
The  purchaser  has  not  made  the  land  his 
residence  or  used  It  in  connection  with,  or  as 
a  part  of,  his  farm  or  homestead,  and  it  is 
quite  apparent  that  all  he  has  done  on  the 
land  is  compensable  in  damages.  Besides 
his  possession,  if  any,  had  been  litigiona  for 
a  good  while  before  he  instituted  this  suit 
Peterson  has  leased  the  land  for  oil  and  gas 
purposes.  Oil  had  been  found  and  the  royal- 
ties paid  to  Peterson.  While  the  lessee,  the 
South  Penn  Oil  Company,  took  a  lease  under 
the  Smith  claim,  as  well  as  one  from  Peter- 
son, all  royalties  were  paid  to  the  latter. 
The  possession  alleged  in  the  bill.  If  sofll- 
clent  in  other  respects,  has  not  been  exclu- 
sive. On  the  whole,  we  think  it  has  not 
been  such  as  to  make  out  a  case  of  part 
performance.  Besides  there  is  no  claim  of 
payment  of  more  than  $100  on  the  purchase 
money,  and  this  is  disputed,  and  the  evidence 
of  it  not  clear.  Smith  worked  out  taxes  due 
on  the  Fox  lands  for  the  year  1887,  and  was 
allowed  credit  therefor  by  Tucker  to  the 
amount  of  about  $100,  but  this  may  have 
been  applied  on  other  purchases,  as  Smith 
had  made  others  through  Tucker,  though  he 
says  it  was  applied  on  the  purchase  money 
of  the  lands  in  controversy. 

It  must  clearly  appear  that  improvements, 
relied  upon  for  part  performance,  were  made 
under  and  in  pursuance  of  the  purchase  and 
not  otherwise.  Steenrod's  Adm'r  v.  Wheel- 
ing, eta,  R.  Co.,  27  W.  Va.  1;  Lorentz  v. 
Lorentz,  14  W.  Va.  761 ;  Harrison  v.  Harri- 
son, 36  W.  Va.  656,  15  S.  B.  87;  Campb^ 
V.  Fetterman*s  Heirs,  20  W.  Va.  398;  Mid- 
dleton  V.  Selby,  19  W.  Va.  167;  Stone  v.  Hill, 
52  W.  Va.  69,  43  S.  B.  92;  Gallagher  v.  Gal- 
lagher, 31  W.  Va.  9,  5  S.  B.  297.  The  Im- 
provements must  have  been  substantial  and 
valuable.  Harrison  t.  Harrison,  cited.  The 
possession  must  have  been  exclusive  and 
continuous.  Woods  v.  Stevenson,  43  W.  Va. 
149,  27  S.  B.  309;  Miller  v.  Lorentz,  39  W. 
Va.  160,  19  S.  B.  391;  Gallagher  t.  Galla- 
gher, cited.  We  are  clearly  of  the  opinion 
that  the  possession  and  improvements  relied 
upon  here  are  insufilcient  There  must  be 
more  than  mere  technical  possession.  The 
acts  done  must  be  such  in  nature  as  to  work 
an  altered  situation  on  the  part  of  the  ven- 
dee, not  compensable  in  money,  and  make 
noncompletion  of  the  contract  on  the  part 
of  the  vendor  inequitable  or  fraudulent 

Seeing  no  error  in  the  decree^  we  affirm  it 
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MOORB,  KEPPEL  ft  CO.  t.  WARD  et  aL 
{Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.   3,   1912.     Rehearing  Denied 
Jan.  7,  1913.) 

(Syllahua  by  the  Court,) 

1.  Specific  Pbbfobmancb  (§  30*)— Contbacts 
Emfobceabud — ^Rbquibemsnts  of  Statute 
OF  Fbauds. 

If  in  a  suit  for  specific  performance  the 
oral  contract  for  the  sale  and  j)urcha8e  of  land 
be  substantially  admitted  by  detendant  in  his  an- 
swer as  alleged,  it  may  be  enforced,  if  the  stat- 
ute of  frauds  be  not  also  pleaded  and  relied  on, 
such  admission  in  the  answer  satisfying  the  re- 
quirements of  the  statute;  but  if  the  statute  be 
pleaded  and  relied  on,  such  admission  will  not 
relieve  the  contract  from  the  ban  of  the  statute. 
[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  §§  114-119;  Dec.  Dig.  f 
39.*] 

2.  Fbauds,  Statutb  of  (§  103*) — Sufficiency 
OF  "Memobandum** — Dblivbby  of  Deed  in 

ESCBOW. 

If,  however,  after  such  oral  contract  the 
vendor  makes,  executes  and  delivers  in  escrow, 
a  deed  for  the  land,  reciting  the  consideration, 
and  containing  the  terms  and  conditions  of  the 
sale,  this  will  amount  to  a  compliance  with  the 
statute  of  frauds,  and  the  contract  if  so  alleged 
and  proven  will  be  enforceable. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  {{  192-208 ;   Dec.  Dig.  §  103.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4472,  4473 ;    voL  8,  p.  7720.] 

3.  Specific  Pebfobmancb  (§  121*)— Pboceed- 
INGS— Sufficiency  of  Evidence. 

A  case  in  which  upon  allegation  and  proof 
of  such  oral  contract,  supplemented  by  deed  de- 
livered in  escrow,  and  facts  alleged  and  proved 
respecting  plaintiffs'  efforts  to  comply  with  the 
terms  and  conditions  of  the  contract,  specific 
execution  should  be  decreed. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §{  387-395;  Dec.  Dig.  i 
121.*] 

Appeal  from  Circuit  Court,  Randolph 
County. 

Bill  in  equity  by  Moore,  Eeppel  ft  Co. 
against  Wirt  C.  Ward  and  others.  From  a 
decree  for  defendants,  plaintilf s  appeal.  Re- 
versed and  remanded,  with  directions. 

C.  H.  Scott  and  H.  G.  Kump,  both  of  El- 
kins,  for  appellants.  W.  E.  R  Byrne,  of 
Charleston,  and  W.  B.  &  E.  L.  Maxwell,  of 
Elkins,  for  appellees. 

MILLER,  J.  The  decree  appealed  from,  in 
two  causes  heard  together,  denied  plaintiffs 
specific  execution  of  contracts  for  the  sale 
and  purchase  of  lands  as  prayed  for,  and 
dismissed  their  bills. 

[1]  The  question  in  the  fore  front  pre- 
sented for  decision  is,  are  the  contracts,  oral 
in  the  first  instance,  but  fully  set  forth  in 
deeds  of  the  vendors,  executed  and  deposit- 
ed by  them  in  a  bank  in  escrow,  enforcible? 
The  answers  admit  the  contracts,  substan- 
tially as  alleged  and  proven  by  witnesses, 
and  shown  by  the  deeds  in  escrow;  but  de- 
fendants plead  and  rely  on  the  statute  of 
frauds.  Our  decisions,  in  consonance  with 
those  in  other  States,  say,  that  where  the 


answer  admits  the  contract  substantially  as 
alleged,  and  does  not  plead  and  rely  on  the 
statute  the  contract  will  be  enforced,  the 
answer  in  such  cases  supplying  the  require- 
ments of  the  statute.  Cunningham  v.  Cun- 
ningham. 46  W.  Va.  1,  32  S.  E.  998 ;  Atkin- 
son V.  College,  54  W.  Va.  32,  46  S.  E.  253; 
Barrett  v.  McAllister,  33  W.  Va.  738.  11  S. 
R  220;  Fleming  v.  Holt,  12  W.  Va.  143; 
Howell  Y.  Harvey,  65  W.  Va.  310,  64  S.  E. 
249,  22  L.  R.  A  (N.  S.)  1077.  See,  also,  Fry 
on  Specific  Perf.  (5th  Ed.)  pp.  284,  285,  313 
and  654.  But  these  and  other  cases  affirm 
with  equal  emphasis  that  if  the  statute  is 
pleaded  and  relied  on  the  admission  of  the 
contract  in  a  pleading  will  not  relieve  the 
contract  from  the  ban  of  the  statute.  See, 
besides  cases  dted,  2  Story's  Eq.  Jur.  (13th 
Ed.)  {  755,  and  American  note  to  Pym  v. 
Blackburn,  3  Ves.  Jr.,  34,  30  Eng.  Rep.  Full 
Repr.  881. 

[2]  But,  the  statute  being  pleaded,  we  have 
the  further  question;  is  the  statute  satis^ 
fied  by  the  deeds  in  eicrow,  which,  as  con- 
ceded, set  forth  fully  the  consideration  and 
the  terms  of  the  contract?  In  other  words 
do  these  undelivered  deeds,  which,  before 
suit  brought,  were  withdrawn  from  the  bank, 
constitute  In  the  terms  of  the  statute,  such 
"promise,  contract,  agreement,  representa- 
tion, assurance,  or  ratification,  or  some  mem- 
orandum or  note  thereof,  ♦  ♦  •  In  writ- 
ing and  signed  by  the  party  to  be  charged 
thereby,  or  his  agent'*  as  will  relieve  the 
contracts  from  the  Interdiction  of  the  stat- 
ute and  give  plaintiffs  right  of  action  for 
specific  performance?  Tills  proposition  is  af- 
firmed by  Mr.  Washburn  on  authority  of 
Cagger  v.  Lansing,  57  Barb.  421.  3  Wash- 
burn on  Real  Prop.  (6th  Ed.)  275.  This  writ- 
er apparently  overlooked  the  fact  that  that 
case  had  been  reversed  by  the  Court  of  Ap- 
peals of  New  York,  43  N.  Y.  550.  Referring 
to  the  doctrine  stated  by  Mr.  Washburn,  the 
Supreme  Court  of  Indiana,  in  Freeland  v. 
Charnley,  80  Ind.  132,  134,  says:  ''We  look 
upon  this  statement  as  radically  wrong."  In 
Browne  on  Statute  of  Frauds  (5th  Ed.)  { 
354b,  p.  483,  It  is  said:  "It  has  been  held 
that,  if  a  person  who  has  made  a  parol 
agreement  to  sell  land,  sign  an  Instrument  in 
the  form  of  a  conveyance  of  such  land  to 
the  vendee,  and  deliver  it  In  escrow,  If  such 
instrument  contain  the  terms  of  the  parol 
agreement,  including  the  consideration,  it  Is 
a  sufficient  compliance  with  the  Statute  of 
Frauds."  "But,"  says  this  writer,  "this  is 
opposed  to  the  decided  weight  of  authority.** 
Oting  the  cases.  The  rule  is  stated  in  sub- 
stantially the  same  terms  in  20  Cyc.  257; 
and  in  support  thereof  decisions  are  cited  in 
a  note,  from  Iowa,  Maine,  Massachusetts, 
Minnesota,  Nebraska,  Pennsylvania  and  Ten- 
nessee; and  reference  Is  also  made  to  23 
Cent.  Dig.  tit  "Frauds,  Statute  of,"  |  208. 
In   the   same  note,   however,   decisions   are 


*Por  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  St  Rep'r  Indexes 
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dted  per  contra  from  North  Carolina  and 
Virginia.  The  Virginia  cases  referred  to  are 
Bowles  V.  Woodson,  6  Grat.  78,  and  Parrill  v. 
McKinley,  9  Grat  1,  58  Am.  Dec.  212.  These 
Virginia  decisions,  pronounced  before  the 
separation,  are  binding  on  us,  until  overrul- 
ed. Moreover,  In  Reel  v.  Reel,  69  W.  Va. 
106,  110,  52  S.  B.  1023,  1025,  Judge  Brannon, 
referring  to  the  Virginia  cases  says:  **Though 
I  think  it  contrary  to  the  weight  of  author- 
ity, yet  under  Bowles  v.  Woodson,  6  Grat 
78,  and  Parrill  v.  McKinley,  9  Grat.  1,  58 
Am.  'Dec.  212,  the  undelivered  deed  would 
be  good  as  a  memorandum  to  answer  the  de- 
mand of  the  statute  of  frauds  that  a  con- 
tract for  sale  of  land  be  in  writing,  and  we 
would  have  to  say  whether  the  mere  oral 
contract  would  be  enough.  For  myself  I  do 
not  see  why  it  is  not  just  as  requisite  that 
the  memorandum  of  the  sale  contract  be  de- 
livered as  that  a  deed  be,  and  so  I  think  say 
the  authorities.  But  I  concede  that  these 
cases  eliminate  the  question  of  a  writing." 
Thus  we  are  bound  by  and  committed  to  the 
doctrine  of  the  Virginia  cases. 

It  may  be  pertinent  to  notice  in  this  con- 
nection, though  perhaps  not  of  any  control- 
ling effect,  that  by  the  terms  of  the  note, 
written  by  defendant  Ward,  to  the  bank,  on 
delivering  the  deeds,  privilege  was  accorded 
the  vendees  to  examine  the  deeds ;  and  that 
before  they  were  withdrawn  from  the  bank 
they  were  examined  by  plaintiffs'  counsel, 
and  who  had  endorsed  his  approval  on  those 
in  question  here,  and  had  notified  the  bank 
officer  that  they  would  be  taken  up  in  a 
short  time. 

We  conclude  that  the  contract  alleged,  ad- 
mitted and  proven  as  stated,  is  enfordble, 
unless  on  other  grounds  than  the  statute  of 
frauds  pleaded  plaintiffs  have  lost  their 
right  of  action. 

The  first  of  the  remaining  defenses  is  that 
plaintiffs  ftdled  to  comply  with  the  terms  of 
the  contract  within  a  reasonable  time  after 
the  deeds  were  deposited  in  escrow,  and  have 
never  as  yet  complied  therewith,  or  with  the 
conditions  of  the  deposit,  so  as  to  entitle 
them  in  a  court  of  equity  to  specific  execu- 
tion. 

[3]  What  are  the  ffects?  After  the  con- 
tracts, and  after  the  deeds  had  been  prepar- 
ed by  plaintiffs*  counsel,  at  defendants'  re- 
quest, about  July  20,  1904,  they  were  turned 
over  by  him  to  Cobb,  who  on  July  22,  1904, 
forwarded  them,  four  In  number,  to  defend- 
ant Ward,  for  execution.  These  deeds  were 
retained  by  the  vendors  from  that  time  un- 
til September  19,  1904,  nearly  two  months, 
when  they  were  executed,  and  put  in  the 
hands  of  Ward,  who  on  that  day  transmitted 
them  to  the  bank,  with  his  letter,  saying:  •*! 
send  you  four  deeds  executed  to  Moore,  Kep- 
ple  &  Calkins.  Please  inform  Capt  Cobb 
(their  representative)  that  the  deeds  are  in 
your  hands  ready  to  be  delivered  upon  com- 
pliance with  the  terms  and  conditions  men- 


tioned in  the  deeds.  I  mean  payment  to 
you  of  1-3  cash  and  interest  bearing  notes 
for  the  bal.  say  to  him  prompt  settlement 
is  expected.**  The  bank  promptly  notified 
Cobb,  and  soon  afterwards  Cobb  in  company 
with  Maxwell,  attorney  for  plaintiffs,  exam- 
ined the  deeds,  and  as  already  noted,  the 
latter  endorsed  on  all  of  them,  except  one, 
in  pencil,  his  approval,  but  payment  of  the 
purchase  money  was  not  made  or  tendered 
until  about  November  7,  1904.  This  delay 
is  explained,  by  the  evidence  that  after  the 
deeds  had  been  made  and  deposited  In  the 
bank,  some  one  or  more  of  the  Buttons,  hard 
pressed  for  funds,  appealed  to  Cobb  to  get 
the  purchasers  to  pay  all  cash  instead  of 
one  third  cash  and  the  balance  on  credit,  as 
provided  In  the  deeds.  Cobb  succeeded  in 
getting  the  purchasers  to  do  thia  They  had 
already,  in  July,  after  the  agreement  and 
about  the  time  the  deeds  were  prepared  and 
sent  the  vendors,  paid  to  Cobb  the  cash  pay- 
ment called  for;  and  followed  thia  by  pay- 
ment to  him  of  the  balance,  in  November, 
Just  before  Cobb,  on  November  7,  1904,  re- 
mitted the  money  to  the  vendors,  deducting 
pro  rata  the  costs  of  a  survey  and  the 
amount  of  a  note  on  which  CoL  E.  E.  But- 
ton and  Ward  were  liable,  as  indorsers,  as 
Cobb  testifies  by  direction  of  Ward.  The  re- 
mittances for  N.  B.  Button  and  Ward,  were 
on  November  12,  returned  to  Cobb  through 
Button,  who  in  his  letter  says:  *'We  retnm 
your  letters  and  drafts,  we  will  not  accept 
them  as  the  settlement  is  not  correct  We 
will  settle  according  to  deeds  in  the  bank." 
These  remittances  had  been  made  by  Gobb 
to  and  through  CoL  E.  B.  Button,  who  ac- 
cepted his  money,  and  delivered  his  deed. 
And  afterwards,  and  after  the  deeds  of  the 
others  had  in  April,  1905,  been  withdrawn 
from  the  bank,  plaintiffs  acquired  In  some 
way  all  the  undivided  interests  of  A.  But- 
ton in  the  lands  sold.  The  bills  allege,  what 
is  substantially  admitted  in  the  answers,  and 
fully  established  by  proof,  that  before  and 
after  the  deeds  were  withdrawn  from  the 
bank  Cobb  and  defendants  continued  their 
efforts  to  adjust  their  controversies  about 
costs  of  survey ;  the  note  endorsed  by  Ward 
and  Button,  paid  by  Cobb  out  of  the  pur- 
chase money ;  the  question  of  additional  com- 
pensation to  A.  Button  for  certain  timber 
trees,  on  some  of  the  lands  of  the  others, 
and  the  demand  of  N.  B.  Button  and  Ward 
for  interest  on  the  money  due  them  from 
the  date  of  the  deposit  of  the  deeds  till  pay- 
ment Plaintiffs  finally  acceded  to  all  these 
demands  of  the  defendants,  except  as  to  the 
personal  controversy  between  Cobb  and 
Ward  regarding  the  deduction  for  the  note 
paid,  with  which  they  had  had  nothing  to 
do,  and  proposed  that  the  full  amount  of 
purchase  money  might  be  paid  over  without 
the  other  deductions.  This  offer  was  de- 
clined by  Ward.  In  the  mean  time  he  had 
purchased  from  N^  B.  Button  all  the  latter'a 
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interests  In  the  lands  sold,  and  obtained  a 
deed  therefor  from  him,  as  he  claims,  in  con- 
sideration of  having  paid  oflT  a  deed  of  trust 
on  the  land  in  favor  of  one  Turner  for  about 
ten  thousand  dollars,  purporting  to  have 
been  executed  by  Button  to  Baker,  Trustee, 
about  February  26,  1907.  Wherefore  the 
whole  controversy  now  remaining  is  between 
the  plaintiffs  on  the  one  side  and  Ward  on 
the  other.. 

A  very  pertinent  fact  not  heretofore  noted 
Is  that  on  January  80,  1905,  while  the  deeds 
were  still  in  the  bank,  Cobb  paid  N.  B.  Hut- 
ton,  out  of  the  money  sent  him  by  plaintiffs, 
twenty  five  hundred  dollars,  who  on  that 
day  wrote  Cobb  as  follows:  "By  this  letter 
I  acknowledge  the  receipt  of  your  draft  of 
this  date  on  the  Elkins  National  Bank,  El- 
kins,  West  Virginia,  in  the  sum  of  Twenty 
Five  Hundred  ($2,500.00)  DoUars,  which  sum 
is  to  be  returned  to  you  on  thirty  days  no- 
tice, if  the  negotiations  now  pending  regard- 
ing the  sale  of  certain  lands  to  J.  B.  Moore 
and  others  fail  to  go  through  and  be  con- 
summated." Ward  knew  of  this  payment  by 
Cobb  to  Hntton,  for  he  swears  that  he  aft- 
erwards went  with  Button  to  Cobb  and  of- 
fered to  refund  the  money,  which  Cobb  de- 
clined to  receive.  Whether  this  was  before 
or  after  Ward  took  his  deed  from  Uutton  for 
the  latter's  Interests  in  these  lands,  we  do 
not  find  clearly  shown  in  the  record;  but  we 
think  from  other  facts  and  circumstances 
sho¥ni,  it  may  be  fairly  assumed  it  was  be- 
fore the  deed,  and  before  Ward's  alleged 
payment  of  the  deed  of  trust  Cobb  swears 
that  It  was  one  or  two  years  after  the  mon- 
ey had  been  paid  Button.  Ward  seeks  to 
further  fortify  his  claim  to  hold  the  N.  B. 
Button  Interest  in  these  lands,  as  against 
plaintiffs,  upon  the  ground  that  Baker,  the 
trustee,  and  Tumer,  the  trust  creditor,  in 
the  deed  of  trust,  paid  off,  were  innocent 
purchasers  without  notice  of  plaintiffs*  equi- 
ties, and  by  right  of  subrogation.  In  answer 
plaintiffs  prove  by  Cobb  that  he  gave  notice 
by  letter  or  verbally  to  Baker  and  Turner, 
of  plaintiffs'  rights,  before  the  execution  of 
that  trust  The  bill  alleges  that  the  deed 
of  trust  was  fraudulent  and  void,  as  against 
plaintiffs,  and  was  made  for  the  purpose  ot 
defrauding  them,  and  that  Baker  and  Tur- 
ner had  notice.  Neither  Baker,  the  trustee, 
nor  Turner,  the  trust  creditor,  were  put  up- 
on the  stand  to  deny  notice. 

Another  significant  fact  not  already  noted 
is,  that  Ward,  who  had  denied  Cobb's  right 
to  pay  the  note  endorsed  by  him  out  of  his 
sbare  of  the  purchase  money,  admits  that 
Cobb  took  up  the  note  and  sent  it  to  him, 
and  that  he  retained  it,  and  was  liable  for 
at  least  half  of  it  His  pretension  is  that 
he  did  not  know  that  Cobb  had  paid  tbe 
note  out  of  the  purchase  money.  He  claims 
that  Cobb  was  otherwise  indebted  to  him, 
a  fact  emphatically  denied  by  Cobb,  who 
swears  that  he  had  definite  instructions  from 
Ward  by  telephone  through,  one  of  the  Hut^ 


tons  to  pay  this  note  out  of  the  purchase 
money  in  his  hands,  and  that  he  afterwards 
saw  Ward,  who  confirmed  his  act  It  clear- 
ly appears  that  plaintiffs  paid  to  Cobb  the 
whole  of  the  purchase  money,  part  of  which 
was  so  distributed  to  some  of  the  defendants 
and  tendered  the  others;  and  Ward  swears 
that  he  and  N.  B.  Button  did  not  and  would 
not  have  refused  payment  through  Cobb,  up- 
on the  ground  alone  that  the  money  was  not 
paid  in  to  the  bank,  according  to  the  condi- 
tions of  his  letter,  depositing  the  deeds  in 
escrow.  His  main  objection  and  the  only 
one  insisted  upon  is  that  Cobb  undertook  to 
deduct  his  share  of  the  costs  of  survey, 
and  the  note  paid,  and  because  Interest  was 
not  paid,  as  already  noted.  We  must  say 
that  the  facts  tend  strongly  to  support  the 
contentions  of  the  plaintiffs  that  the  defend- 
ants were  to  pay  the  costs  of  survey,  in  the 
event  that  the  plaintiffs  finally  purchase  the 
land.  This  fact  is  proven  by  tbe  testimony 
of  the  witness  Moore,  a  son  of  one  of  the 
plaintiffs,  by  Cobb,  and  by  other  corroborat- 
ing facts  and  circumstances  given  in  evi- 
dence. But  this  question  and  the  question  of 
interest  and  all  other  questions  were  waived 
by  plaintiffs,  we  think,  under  all  the  facts 
and  circumstances  in  the  case,  within  a  rea- 
sonable time.  They  are  nevertheless  held  up 
by  Ward,  in  the  manner  detailed,  mainly 
upon  the  ground  that  Cobb  deducted  from 
Ward's  share  of  the  purchase  money  the 
note  endorsed  by  him  as  stated.  On  this 
question  Cobb  swears  that  the  whole  of  this 
note,  not  half  of  it,  as  Ward  contends,  was 
chargeable  to  Ward;  that  there  were  two 
of  these  notes,  equal  in  amount,  upon  which 
Ward  and  CoL  E.  E.  Button  were  equally  lia- 
ble, and  that  the  other  one  had  been  in  some 
way,  not  definitely  shown,  wholly  discharged 
by  Button,  leaving  the  other  one  properly 
chargeable  to  Ward.  There  was  much  con- 
testation over  the  question  whether  Capt. 
Cobb  was  the  agent  of  appellants  or  of  de- 
fendants in  the  sale  and  purchase  of  these 
lands.  It  is  substantially  conceded  that  if 
Cobb  was  defendants'  agent  to  make  the 
sale  and  collect  the  money,  there  was  sub- 
stantial compliance  by  plaintiffs  with  the 
terms  of  the  contract,  when  the  money  was 
paid  to  Cobb.  Moore  swears  and  Cobb 
swears  that  the  latter  was  not  plaintiffs' 
agent  Capt  Cobb  was  the  son-in-law  of  Col. 
Button,  and  related  by  marriage  to  the  other 
defendants.  Col.  Button  swore  that  Cobb 
was  his  agent  and  that  he  understood  he  also 
represented  the  other  vendora  As  further 
tending  to  support  plaintiffs  we  find  letters 
from  some,  if  not  all  of  them,  urging  Cobb 
to  see  Moore,  and  endeavor  to  sell  their 
lands.  No  one  claims  that  Cobb  was  the 
general  agent  of  plaintiffs  to  whom  defend- 
ants might  go  to  sell  their  lands.  Cobb  had 
no  contract  with  plaintiffs  for  compensation, 
and  being  related  to  defendants,  Cobb  testi- 
fies, he  had  made  no  charge  for  commis- 
sions against  them.     But  defendants  argue 
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that  conceding  Cobb  to  have  been  their 
agent  to  sell,  he  was  not  their  agent  to  col- 
lect the  purchase  money;  because  they  had 
lodged  their  deeds  in  bank,  and  notified 
Cobb,  who  notified  plaintiffs,  and  plaintiffs 
had  no  right  therefore  to  pay  Cobb.  But 
some  of  them,  including  N.  B.  Button,  ac- 
cepted the  money  from  Cobb,  and  as  noted, 
Ward  would  not  have  declined  payment 
through  Cobb,  if  the  latter  had  not  made  the 
deducftions  referred  to.  We  think  the  weight 
of  the  evidence  strongly  points  to  Cobb  as 
the  agent  of  defendants  rather  than  as  agent 
of  plaintiffs,  though  there  is  conflict  It  may 
be  contended  that  the  decree  below  amount- 
ed to  a  finding  In  favor  of  defendants  on  this 
controverted  fact,  and  that  that  findhig 
should  not  be  disturbed.  Conceding  this 
proposition,  should  plaintiffs  be  denied  spe- 
cific execution?  As  already  remarked  some 
of  the  defendants  took  the  money  from 
Cobb,  and  delivered  their  deeds,  and  if  Ward 
aiithorlzed  Cobb  to  pay  the  note  endorsed  by 
him,  as  Cobb  swears,  that  was  a  recognition 
of  Cobb's  agency,  at  least  to  pay  the  note, 
and  amounted  to  a  ratification  of  Cobb's  au- 
thority to  collect  the  money,  conceding  that 
he  had  not  been  previously  authorized  to  do 
so.  By  receiving  and  retaining  the  note,  a 
fact  not  controverted,  the  force  of  Cobb's 
testimony  on  this  point  has  strong  cor- 
roboration. Ward  had  no  right  from  any- 
thing shown  in  the  record  to  expect  Cobb 
to  pay  this  note  for  him.  Besides  this  was  a 
matter  solely  between  Cobb  and  Ward,  aris- 
ing after  payment  of  the  purchase  money  by 
plaintiffs  to  Cobb,  and  with  which  they  had 
jio  connection,  and  for  which  they  were  not 
responsible.  Having  conceded  to  defendants 
All  other  points  in  controversy,  should  we 
4eny  them  the  fruits  of  their  purchase?  We 
Are  unwilling  to  do  so.  Justice  and  equity 
<?ry  out  against  IL  Our  conclusion  is,  that 
whether  Cobb  be  regarded  as  agent  for 
plaintiffs  or  for  defendants,  plaintiffs,  though 
not  literally  perhaps,  have  substantially 
complied  with  the  terms  of  the  contract,  and 
are  entitled  to  specific  execution,  so  far  at 
least  as  the  defense  of  delay  and  the  ques- 
tion of  agency  are  involved. 

But  we  have  not  fully  disposed  of  the  de- 
fense pertaining  to  the  interest  of  N.  B.  Hut- 
ton.  As  already  noted,  Ward  claims  right 
to  that  interest  unaffected  by  the  contract 
of  sale,  and  by  right  of  subrogation.  On 
this  proposition  we  think  we  must  say,  on 
the  evidence,  that  the  allegation  of  the  bill, 
that  Turner,  the  trust  creditor,  and  Baker, 
the  trustee,  had  notice  of  the  plaintiffs' 
rights  before  the  date  of  the  deed  of  trust 
If  so,  they  would  not  be  protected  as  inno- 
cent purchasers ;  and  If  they  would  not,  cer- 
tainly  Ward,  who  had  full  notice,  cannot 
claim  protection.  All  the  circumstances  of 
the  execution  of  the  notes  and  deed  of  trust 
to  Turner  are  not  shown.  Ward  says  he 
paid  the  notes.  But  the  notes  were  given  in 
l)ayment  of  an  interest  in  the  Randolph  Ho- 


tel 'property.  May  not  Tamer  and  Ward 
have  been  also  secured  by  a  lien  on  that  In- 
terest? It  is  hardly  conceivable  that  Ward 
would  have  taken  a  deed  from  N.  B.  Hutton 
for  the  latter'«  interests  in  said  lands  in  fall 
payment  of  the  notes  purchased,  when  but  a 
short  time  before  he  had  joined  in  a  sale  to 
plaintiffs  at  a  price  which  would  have  net- 
ted Hutton  less  than  half  the  amount  of 
those  notes.  But  whether  he  did  or  not  ia 
of  little  consequence  In  the  decision  of  this 
case. 

We  are  not  onmindful  of  the  general  rule 
that  one  who  seeks  specific  execution  of  a 
contract  must  show  himself  to  have  been  al- 
ways ready,  able  and  willing  and  anxions  to 
execute  the  contract  on  his  part  But  can 
defendants  under  the  facts  and  drcamstanc- 
es  of  this  case  invoke  that  role  as  a  defense? 
We  think  not  All  that  was  required  of  them 
was  to  pay  the  purchase  money.  Had  they 
not  done  that,  or  made  an  effort  to  do  so, 
as  they  supposed,  to  defendants*  agent?  True 
defendants  deny  the  agency  of  Cobb,  but  by 
their  acts  we  have  found  they  waived  that 
question.  On  the  controverted  facts  as  to 
who  was  to  pay  for  the  survey,  and  whether 
interest  should  be  paid,  we  think  enough 
has  been  shown  to  Justify  some  delay  on  this 
ground.  Certainly  those  controversies  which 
were  finally  conceded  to  defendants,  should 
not  be  regarded  a  sufBcient  departure  from 
the  terms  of  the  contract,  and  failure  of 
performance,  as  to  deny  specific  execution, 
whatever  may  have  been  the  merits  of  these 
controversies  on  the  side  of  defendants. 

Our  conclusion  on  the  whole  case  is  that 
the  decree  below  should  be  reversed,  and  the 
cause  remanded  to  the  circuit  court,  with 
directions  to  ascertain  what  amount  may  be 
still  due  defendant  Ward,  on  account  of  his 
own  and  the  interests  of  N.  B.  Hutton  in 
the  purchase  money,  by  first  crediting  him 
with  their  shares  of  the  original  purchase 
price,  and  as  shown  by  their  deeds,  with 
interest  thereon  from  September  19,  1904, 
the  date  the  deeds  were  deposited  In  escrow, 
to  November  7,  1904,  the  date  payment  was 
tendered  by  Cobb,  and  by  debiting  him  with 
the  payment  of  $2,500.00  to  N.  B.  Hutton, 
January  30,  1905,  and  with  $1,515.00,  the 
amount  of  the  note  paid  by  Cobb  for  Ward, 
November  7,  1904;  and  having  so  ascertain- 
ed the  balance,  that  a  decree  be  entered  for 
the  specific  execution  of  the  contracts  as 
alleged,  and  that  upon  the  payment  thereof 
by  plaintiffs  or  Cobb  to  Ward,  with  interest 
from  the  date  of  such  decree,  that  Ward 
execute  and  deliver  to  plaintiffs  a  good  and 
sufficient  deed,  with  covenants  of  general 
warranty,  for  the  Interest  of  himself  and 
of  said  N.  B.  Hutton,  so  acquired  by  him, 
in  the  lands  sold  plaintiff,  or  in  default 
of  such  execution,  that  a  commissioner  be 
appointed,  authorized  to  execute  such  deed 
for  and  in  his  behalf.  And  the  mandate  of 
this  court  will  go  accordingly. 
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STATE  T.  SUTTER. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  26,  1912.) 

(Syllabus  by  the  Court.) 

1.  Criminal  Law  ({  395*)— EjVIDBwcib— Com- 
PKTENOT— Evidence  Illeoal.lt  Obtained. 
It  ia  not  ground  for  excludlDg  as  evidence 
a  bottle  of  cocaine  or  other  article  of  incrimi- 
nating evidence,  even  though  forcibly  taken 
from  the  accused  or  by  putting  him  in  fear,  or 
that  it  was  obtained  by  illegal  search  of  the 
person  and  seizure. 

[Ed.    Note.~For    other   cases,    see    Criminal 
Taw,  Cent  Dig.  {  877 ;   Dec.  Dig.  {  395.»] 


2.  Arrest  (§§  63,  64*)— Authobity  to  Abbest 
— Necbssitt  fob  wabbant. 

Either  an  officer  of  the  peace  or  a  private 
individual  seeing  a  felony  committed  may  law- 
fully arrest  the  felon  without  waiting  for  a 
warrant  of  arrest 

[Ed.  Note.--For  other  cases,  see  Arrest  Cent 
Dig.   §§   145-166,   157-160;    Dec.  Dig.   H   63, 

OVa     J 

8.  Criminal  Daw  (§  918*)— Trial — Conduct 
IN  General— Pbesence  of  Accused. 

Upon  a  trial  for  felony,  after  close  of  the 
evidence,  the  judge  and  the  attorneys  for  both 
sides  go  into  another  room,  leaving  the  accused 
and  jury  in  the  courtroom,  and  in  that  other 
room  a  motion  to  strike  out  the  evidence  of  a 
state  witness  is  made  by  the  accused  and  ar- 
gued and  decided  against  the  accused.  On  dis- 
covery of  the  absence  of  the  accused  he  is  sent 
for,  and  the  judge  offers  to  allow  him  to  again 
make  such  motion  and  argue  it,  but  the  accused 
declines  to  do  so.  Such  absence  of  the  pris- 
oner demands  a  new  triaL 

[E3d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  2163-2192,  2195,  2196, 
221^2224;    Dec.  Dig.  |  918.*] 

(Additional  Syllalme  by  Editorial  Staff.) 

4.  Indictment  and  Information  (§  111*)— 
Requisites  of   Accusation  —  Negativing 

EtZCEPnONS. 

A  count  of  an  indictment  under  Acts  1911, 
c.  16,  I  2,  for  having  in  defendant's  possession 
cocaine,  and  mixtures  containing  cocaine,  with 
intent  to  sell,  give  away,  and  dispense  them, 
which  negatives  the  exceptions  contained  in 
the  enacting  clause,  is  sufficient  though  it  fails 
to  negative  other  methods  under  the  statute 
under  which  defendant  might  have  cocaine  in 
his  possession  legally. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  295-298;  Dec 
Dig.  §  111.*] 

Williams,  J.,  dissenting. 

Error  to  Circuit  Court,  Pocahontas  County. 

H.  Clare  Sutter  was  convicted  of  keeping 
in  his  possession  cocaine  with  intent  to  sell 
the  same,  and  brings  error.  Reversed,  and 
new  trial  granted. 

N.  C.  McNeil  and  P.  T.  Ward,  both  of 
Marlinton,  for  plaintiff  in  error.  Wm.  G. 
Conley,  Atty.  Gen.,  for  the  State. 


BRANNON,  P.  An  indictment  against 
Clare  Sutter  contained  two  counts;  the  first 
charging  the  unlawful  sale  of  cocaine,  the 
other  the  keeping  in  his  possession  cocaine 
with  intent  to  sell  It  He  was  tried  on  the 
second  count,  found  guilty  by  a  jury,  and 
sentenced  to  the  penitentiary  for  five  years. 


[4]  We  think  the  motion  to  quash  the  lec- 
ond  count  was  properly  overruled.  It  is 
based  on  section  2  of  chapter  16,  Acts  of 
1911.  The  count  charges  that  Sutter  "did 
unlawfully  and  feloniously  have  in  his  pos- 
session cocaine  and  mixtures  containing  co- 
caine with  intent  then  and  there  to  sell,  give 
away,  and  dispense  the  same,  the  said  Clare 
Sutter  not  being  then  and  there  a  licensed 
manufacturing  pharmacist  or  chemist,  or  a 
wholesale  or  retail  druggist,  nor  a  licensed 
physician,  dentist,  or  veterinary  surgeon." 
The  motion  suggested  that  the  second  count 
*'fails  to  negative  various  methods  under  the 
statute  under  which  the  defendant  might 
have  cocaine  In  his  possession  legally.*'  The 
count  negatives  the  exceptions  contained  in 
the  enacting  clause.  That  conforms  to  the 
rule.  The  further  provisions  saying  that  the^ 
possession  of  cocaine,  except  under  certain 
circumstances,  shall  be  evidence  of  Intent  tc 
sell  are  not  in  the  enacting  clause,  but  re- 
late to  evidence  on  the  trial.  The  latter  ex- 
ceptions need  not  be  negatived  In  the  indict- 
ment 

[1]  A  state  witness,  a  constable,  having  a 
warrant  for  arrest  of  John  Doe  and  Richard 
Roe,  suspecting  the  sale  of  cocaine,  had  a 
party  to  apply  to  Sutter  and  Murray  to  pur- 
chase it,  and  the  parties  went  to  a  room,  and 
the  constable  watched,  and  seeing  Sutter  In 
the  act  of  sale  rushed  into  the  room  with  a 
pistol,  commanded  Sutter  to  "throw  up  his 
hands,"  searched  him,  and  found  on  his  per- 
son three  bottles  of  cocaine,  one  of  which 
was  given  in  evidence  to  the  jury.  The 
admission  of  this  evidence  is  pointed  out  as 
error.  It  is  said  that  it  was  obtained  by  un- 
lawful search  of  the  person  and  by  force  or 
threat  of  shooting.  Wharton's  Crlm.  Evi- 
dence (10th  Ed.)  S  518g,  reads:  "It  is  not 
ground  for  exclusion  of  an  article  of  demon- 
strative evidence  That  it  was  taken  from  the 
possession  of  the  accused,  even  though  it 
was  forcibly  taken  from  him,  or  that  it 
was  obtained  by  illegal  search  and  seizure.** 
See  Shield  v.  State,  104  Ala.  35,  16  South. 
85,  53  Am.  St  Rep.  17.  "Courts  do  not 
pause  to.  open  up  a  collateral  issue  in  a  tri- 
al upon  the  question  whether  a  wrong  has 
been  committed  in  obtaining  information 
possessed  by  a  witness.*'  duett  v.  Rosen- 
thal, 100  Mich.  193,  58  N.  W.  1009,  43  Am. 
St  Rep.  446.  "Though  papers  and  other 
subjects  or  evidence  may  have  been  illegally 
taken  from  the  possession  of  the  party 
against  whom  they  are  offered,  or  otherwise 
unlawfully  obtained,  thfs  is  no  valid  oh- 
jectlon  to  their  admissibility  if  pertinent 
The  court  will  not  take  notice  how  they 
were  *  obtained,  whether  lawfully  or  unlaw- 
fully, nor  will  it  form  an  issue  to  determine 
that  question.  This  principle  is  regularly 
applied  to  incriminating  materials — tools,  liq- 
uor, documents,  etc. — obtained  by  unlawful 
search  of  premises  or  unlawful  search  of 
the  person,  or  by  other  unauthorized  means.*' 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'j  Indexes 
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1  Greenleaf  Bv.  (  254a.  That  great  work, 
Wlgmore  on  Bv.  voL  3,  |  2264,  ably  dis- 
cusses and  sustains  this  principle.  But  why 
go  from  home,  when  we  have  State  v.  Ed- 
wards, 51  W.  Va.  220,  41  S.  E.  429,  59  L. 
R.  A.  465,  holding  It? 

[2]  It  Is  argued  that  the  arrest  of  Sutter 
was  illegal,  there  being  no  warrant  for  him; 
the  warrant  being  for  fictitious  persons. 
The  officer  saw  the  offense  committed.  Is 
it  necessary  to  discuss  this  matter?  It  is 
elementary  law  found  in  Bishop's  Grim.  Pro- 
cedure, §S  165,  166,  that  one  who  sees  an 
act  of  treason  or  felony*  may  arrest  the  of- 
fender. 3  eye.  884,  lays  down:  *'It  is  both 
the  right  and  duty  of  a  private  person  pres- 
ent when  a  felony  is  committed  to  appre- 
hend the  felon  without  waiting  for  the  is- 
suance of  a  warrant"  An  arresting  officer 
may  search  the  prisoner  and  remove  from 
his  person  for  evidence  articles  found.  E3z 
parte  Uurn,  92  Ala.  102,  9  South.  515,  13 
L.  R.  A.  120,  25  Am.  St  Rep.  23.  But  why 
is  this  point  made  when  later  a  regular 
warrant  was  issued  and  the  party  is  now 
under  indictment?  The  court  could  not  turn 
Sutter  loose  though  the  arrest  had  been  un- 
lawful. 

[3]  After  the  state  had  closed  its  evidence, 
the  Judge  and  attorneys  went  to  another 
room  than  the  courtroom  and  there  a  mo- 
tion to  strike  out  the  evidence  of  the  con- 
stable was  made,  argued,  and  decided  against 
Sutter,  when  it  was  discovered  that  Sutter 
was  not  present,  and  the  court  had  him 
brought  in  and  stated  to  him  and  his  coun- 
sel that  the  court  would  (fgain  hear  that 
motion  argued,  but  the  prisoner's  counsel  in 
his  presence  declined  to  accept  the  offer. 
Following  many  former  decisions,  it  is  not 
necessary  to  rediscuss  this  subject  We  feel 
bound  by  them  to  reverse  the  Judgment  and 
grant  a  new  trial.  State  v.  Parsons,  39  W. 
Va.  464.  19  S.  E.  876;  State  v.  Sheppard,  49 
W.  Va.  582,  39  S.  E.  676;  State  v.  Detwiler, 
60  W.  Va.  583,  55  S.  E  654. 

Reversed. 

wnXIAMS,  J.  (dissenting).  I  think  the 
record  in  this  case  shows  tbat  there  has 
been  a  full  and  substantial  compliance  with 
section  2,  c.  159.  Code  1906.  After  the  mo- 
tion to  exclude  the  state's  evidence  had  been 
argued  and  overruled  by  the  Judge,  in  the 
absence  of  the  prisoner,  he  was  sent  for,  and 
his  counsel  was  requested  by  the  Judge  to 
repeat  his  argument  in  the  prisoner's  pres- 
ence, and  he  declined.    I  think  that  amount- 


ed to  a  waiver  of  his  right  to  hear  It  I 
admit  there  are  decisions  by  this  court  and 
by  the  court  of  Virginia  in  support  of  the 
majority  opinion;  but  I  think  some  of  them 
are  so  extremely  technical  that  they  should 
be  overruled.  The  ruling  in  the  present  case 
is  even  more  technical,  in  my  opinion,  than 
any  previous  decision  on  the  question.  The 
court  of  Virginia  has  evinced  a  disposition, 
in  its  more  recent  decisions,  to  break  away 
from  the  technical  rulings  in  earlier  cases. 
In  Lawrence's  Case,  30  Grat  (Va.)  845,  point 
4  of  the  syllabus  reads:  *'It  is  not  neces- 
sary that  the  prisoner  should  be  present  when 
the  Jury  which  had  been  sent  out  for  the 
night  is  brought  in  in  the  morning  and  sent 
to  their  room."  And  la  Jones*  Case,  79  Va. 
213,  it  was  held  that:  '*It  is  not  error 
wherefor  a  verdict  of  guilty  will  be  set 
aside  that  in  the  absence  of  the  prisoner,  on 
the  morning  of  the  second  day  of  the  trial, 
the  Jury  is  called  and  sent  to  their  room  to 
consider  of  their  verdict,  the  Jury  afterwards 
returning  into  court  and,  in  the  presence  of 
the  prisoner,  rendering  their  verdict" 

Notwithstanding  the  statute  requires  a 
prisoner  charged  with  a  felony  to  plead  in 
his  own  proper  person,  he  may  nevertheless 
plead  guilty;  and,  if  he  may  waive  a  trial 
and  plead  guilty,  may  he  not  also  waive  his 
right  to  be  present  at  the  hearing  of  a  mo- 
tion? It  is  the  universal  practice  of  trial 
courts,  when  testimony  Is  offered,  the  rele- 
vancy of  which,  at  the  time,  the  Judge  is 
unable  to  see,  to  call  opposing  counsel  to  the 
bench  and  to  hear  their  arguments  in  whis- 
per, and  then  rule  upon  the  motion.  In 
such  case,  technically  speaking,  the  prison- 
er is  present;  but  in  fact  he  is  as  much  In 
ignorance  of  what  was  said  by  the  Judge 
and  opposing  counsel  as  if  the  argument  had 
been  had  in  a  room  apart  from  him.  Yet  I 
do  not  imagine  any  court  would  be  so  tech- 
nical as  to  reverse  a  verdict  in  such  case. 
There  is  no  real  distinction  between  that 
case  and  the  present  one.  To  assume  that 
the  prisoner  was  prejudiced  by  not  being 
present  at  the  argument  on  the  motion  In 
this  case  would  be  a  reflection  upon  the  in- 
tegrity of  both  the  counsel  and  the  court 
The  prisoner's  constitutional  right  has  not 
been  violated,  and  there  has  been  a  sub- 
stantial compliance  with  the  statute.  It  is 
clearly  apparent  to  my  mind  that  the -pris- 
oner had  a  fair  and  impartial  trial,  and 
that  the  error  complained  of  did  not  prej- 
udice him  in  any  degree.  Therefore  I  would 
affirm  the  Judgment 


^V.  Ta.) 

m  W.  Va.  427) 

BARTHOLOW  v.  HOGE  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  10,   1912.     Rehearing  Denied 
Jan.  7,  1913.) 

(Syllabus  by  ihe  Court,) 

1,  Mechanics'  Liens  (|  271*)— Enforcement 
— Pleiaoing. 

The  allegations  of  a  bill  in  chancery  set- 
ting up  a  mechanic's  Hen  need  not  be  in  the 
exact  language  of  the  statute.  It  is  sufficient 
to  show  by  any  appropriate  words  that,  in  the 
assertion  of  the  lien,  the  statute  has  been  com- 
plied with. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
liens,  Cent.  Dig.  f§  494-^13;  Dec.  Dig.  §271.'»1 

2.  Equity  (f  385*)— HEABiNCh-TAKiNQ  FuB- 
THEB  Evidence. 

If  the  chancellor,  upon  or  after  a  hearing, 
entertains  a  doubty  or  some  additional  fact  or 
inquiry  is  indispensable  to  enable  him  to  make 
a  satisfactory  decree,  he  may  properly  direct 
that  further  evidence  be  taken  in  the  cause. 

[Ed.  Note.— For  other  cases,  «ee  Equity, 
Cent  Dig.  Si  822-^824;   Dec.  Dig.  $  385.»] 

B,  Appeal  and  Ebbob  (S  974*) —Review — 
Discbetion  of  Trial  Coubt  —  DiRECXiNa 
Issue  Out  op  Chanceey. 

In  directing  an  issue  ont  of  chancery  the 
coart  has  a  sound  discretion,  which  will  not 
be  disturbed  unless  clear  abuse  thereof  ap- 
pears. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3868,  3809;  Dec.  Dig.  | 
974.*] 

4.  Mechanics'  Liens  (|  304^)--ENroBCBHSNT 
—Judgment— Pebsonal  I/IAbility. 

In  a  suit  for  the  enforcement  of  a  mechan- 
ic's lien  by  a  subcontractor  having  no  con- 
tractual relation  to  the  owner,  personal  decree 
that  the  owner  pay^  the  subcontractor  the 
amount  of  his  claim  is  error. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  §§  632-635;  Dec  Dig.  §304.*] 
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orandum  thereon  that  It  waB  given  In  pay- 
ment for  the  work  on  the  Hoge  contract  If 
these  checks  were  so  directed  to  be  applied, 
they  practically  paid  the  debt  as  defendants 
contend.  But  plaintiff  maintained  that  the 
checks  when  delivered  to  him  by  Connell 
bore  no  such  memoranda,  that  he  had  no 
direction  as  to  the  account  on  which  they 
were  to  be  applied  by  him,  and  that  he  ap- 
plied them  toward  payment  for  other  work 
be  had  done  for  Connell.  Thus  the  issue 
narrowed*  down  to  whether  these  checks 
were  Indeed  directed  by  memoranda  on  them 
to  be  applied  to  the  Hoge  contract,  op  wheth- 
er that  memoranda  had  been  placed  on  them, 
as  plaintiff  contended,  by  Connell  after  he 
obtained  the  paid  checks  from  the  bank. 

Depositions  were  taken  by  plaintiff  and 
defendants,  and  the  cause  was  submitted 
for  decision.  At  a  later  term,  the  court, 
having  Inspected  the  papers,  directed  the 
parties  to  take  further  and  additional  proof. 
Defendants  objected  to  this  order.  Addi- 
tional evidence  was  thereafter  taken  and 
filed  by  both  plaintiff  and  defendants.  When 
the  cause  came  on  again  to  be  heard,  the 
court  found  such  conflict  in  the  evidence 
that  It  directed  an  issue  out  of  chancery  to 
be  tried  to  ascertain  whether  Connell  owed 
plaintiff  the  claim,  or  any  part  thereof.  On 
the  trial  of  this  issue  the  jury  found  for 
plaintiff  the  debt  claimed  by  him.  The  court 
overruled  defendants'  motion  to  set  aside 
the  verdict,  and  certified  the  verdict  to  the 
chancery  side.  Thereafter  the  decree  from 
which  defendants  have  appealed  was  made 
In  the  cause.    That  decree  finds  that  plain- 

A         14        r^  ^,,14.  o^  •*  Xir«.i^»  nr^it«%fi7    tiff  has  a  valid  mechanic's  lien  against  the  ' 
Appeal  tiom  Circuit  Court,  Marion  County.   ^^^^^^  ^^  ^^^^^  ^^^  ^^^  ^^^^^  ^^^^^^ 


Bill  in  equity  by  F.  B.  Bartholow  against 
Patrick  M.  Hoge  and  others.  From  a  decree 
for  plaintiff,  defendants  appeaL  Reversed 
in  part,  and  affirmed  In  part 

B.  L.  Butcher  and  P.  M.  Hoge,  both  of 
Fairmont,  for  appellants.  Harry  Shaw,  of 
Fairmont,  for  appellee. 

ROBINSON,  J.  Bartholow  performed  la- 
bor and  furnished  material  in  the  building 
of  a  house  for  Hoge,  under  a  contract  with 
Connell,  the  principal  contractor.  Pursu- 
ant to  the  statute,  Bartholow  asserted  a 
Hen  on  the  house  and  lot  for  an  amount 
which  he  claimed  as  due  from  Connell  for 
the  labor  performed  and  material  furnished. 
For  the  enforcement  of  the  lien  this  suit 
was  instituted  by  Bartholow  against  Hoge, 
the  owner,  and  Connell,  the  principal  con- 
tractor. Defendants  answered  that  Connell 
had  paid  to  plaintiff  all  of  the  contract  price 
for  the  labor  and  material  but  a  small  sum, 
as  to  which  remaining  sum  tender  was 
made.  So  a  definite  issue  arose  as  to  wheth- 
er plaintiff  has  been  paid  the  debt  for  wiilch 
he  claimed  the  lien. 

Connell  produced  two  paid  checks  drawn 
by  him  In  plaintiff's  favor,  each  with  a  mem- 


by  plaintiff  and  found  by  the  Jury  to  be  due 
him  from  Connell.  It  subjects  the  house  and 
lot  of  Hoge  to  sale  for  the  payment  thereof. 

[1]  It  is  submitted  that  the  bill  Is  bad 
and  that  the  demurrer  thereto  was  Improp- 
erly overruled-  The  bill  quite  definitely  sets 
up  the  lien  sought  to  be  enforced,  and  al- 
leges every  fact  essential  to  its  enforcement. 
Defendants  say  that  the  allegation  that  the 
Itemized  account  was  filed  with  the  owner 
"within  thirty-five  days  after  said  work  was 
performed"  is  not  sufficient.  In  that  the  stat- 
ute requires  such  itemized  account  to  be 
filed  with  the  owner  within  thirty-five  days 
after  the  labor  Is  performed  or  the  materia: 
Is  furnished.  But  it  plainly  api)ears  from 
a  reading  of  the  bill  that  the  words  "said 
work"  relate  to  the  performance  of  labor 
and  the  furnishing  of  material  alleged  In  a 
part  of  the  bill  preceding  the  use  of  these 
words.  The  allegations  of  a  bill  setting  up 
a  mechanic's  lien  need  not  be  In  the  exact 
language  of  the  statute,  but  need  only  to 
show  that.  In  the  assertion  of  the  lien,  the 
statute  has  been  compiled  with. 

[2]  Defendants  say  that  it  was  error  for 
the  court,  after  taking  the  cause  for  decision, 
to  direct  that  further  proof  be  taken.    This 


*For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec.  Dig.  A  Aia.  Dig.  Key-No.  Series  A  R«p*r  Inde&es 
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action  would  seem  to  be  within  the  inherent 
power  of  a  court  of  chancery.  We  know  of 
no  good  reason  why  a  chancellor,  in  the 
furtherance  of  Justice  between  the  parties, 
may  not  call  for  additional  evidence  in  or- 
der that  extremely  doubtful  points  of  fact 
may  be  elucidated  and  more  intelligently  de- 
cided. "The  matter  rests  largely  in  the  dis- 
cretion of  the  chancellor,  who  may  reopen 
a  case  where  some  additional  fact  or  inquiry 
is  indispensable  to  enable  him  to  make  a 
satisfactory  decree."  Fletcher  on  Equity 
Pleading  and  Practice,  691.  Lord  Bacon,  in 
formulating  his  Ordinances  in  Chancery,  pro- 
vided for  the  examination  of  witnesses  aft- 
er publication  of  the  evidence,  to  be  taken 
by  special  order  ad  informandum  consclen- 
tiam  Judicis.  The  practice  in  proper  cases 
has  long  been  sanctioned.  Mr.  Justice  Story 
stated  the  rule  thus:  "New  evidence  to  in- 
form the  conscience  of  the  judge  should  not 
be  taken  but  upon  or  after  the  hearing,  when 
the  judge  himself  entertains  a  doubt,  or 
when  some  additional  fact  or  Inquiry  is  in- 
dispensable to  enable  him  to  make  a  satis- 
factory decree."  Wood  v.  Mann,  2  Sumu. 
316,  Fed.  Gas.  No.  17,953.  Plainly,  from  the 
terms  of  the  order  in  the  case  before  us,  it 
was  in  recognition  of  this  rule  that  the  or- 
der for  the  further  taking  of  evidence  was 
made.  As  we  have  seen,  the  matter  was 
largely  in  the  discretion  of  the  court,  and  Its 
discretion  in  the  premises  appears  to  have 
been  properly  exercised. 

[3]  It  does  not  appear  that  the  court  im- 
properly directed  the  issue  to  be  tried  by 
a  Jury.  Nor  is  the  form  of  the  issue  direct* 
ed  to  be  tried  out  of  chancery  at  all  out 
of  conformity  to  the  one  demanded  by  the 
case.  The  assignments  of  error  as  to  di- 
recting the  issue  and  as  to  the  form  of  the 
issue  submitted  to  the  Jury,  therefore,  must 
be  overruled.  The  determination  of  the 
single  fact  in  issue — whether  plaintiff  had 
been  paid  the  sum  for  which  he  sought  to 
enforce  a  lien — rested  on  evidence  that  any- 
one must  say  by  a  reading  thereof  was  so 
conflicting  that  it  would  cause  the  chancel- 
lor grave  doubt  The  briefs  of  both  plain- 
tiff and  defendants  tell  us  that  two  Juries 
failed  to  agree  on  the  issue  directed,  and 
that  it  was  not  decided  until  submitted  to 
the  third  Jury.  This  conceded  fact  certainly 
c*on firms  the  view  that  the  evidence  was  ex- 
tremely conflicting.  In  directing  an  issue 
out  of  chancery,  the  court  has  a  sound,  yet 
wide,  discretion,  which  will  not  be  disturbed 
unless  clear  abuse  thereof  appears.  Alexan- 
der V.  Davis,  42  W.  Va.  465,  26  S.  E.  291. 
Our  statute.  Code  1906,  ch.  131,  sec.  4,  plain- 
ly states  when  such  issue  may  be  directed, 
wherein  the  chancery  court  is  authorized  to 
direct  an  issue  to  be  tried  by  a  Jury  when- 
ever "there  is  such  a  conflict  in  the  evidence, 
as  in  the  opinion  of  such  court,  to  render  It 
proper."  That  the  court  properly  exercised 
opinion  in  this  instance  is  beyond  doubt.    It 


asked  a  jury  to  determine  a  doubtful  ques- 
tion of  fact,  and  submitted  that  question 
in  such  simple  form  that  the  Jury  could  not 
have  misunderstood  what  they  were  to  de- 
termine. 

[4]  But  we  find  error  in  the  decree  which 
the  court  entered  for  the  enforcement  of  the 
lien.  Though  there  was  no  contractual  rela- 
tion between  plaintiff  and  Hoge,  the  decree 
is  a  personal  one  in  favor  of  the  former  as 
against  the  latter.  This  is  wrong.  Hoge 
owes  plaintiff  nothing.  True,  under  the  stat- 
ute Hoge's  property  is  liable  for  the  debt. 
But  the  debt  is  that  of  Connell  to  plaintiff. 
The  statute  makes  the  property  of  Hoge 
liable  for  this  debt  of  another,  but  it  does 
not  make  him  personally  liable  therefor.  Nor 
does  any  relation  of  contract  make  Hoge 
personally  liable  so  that  a  decree  in  favor  of 
plaintiff  may  be  made  a  personal  one  agaln.st 
him.  "It  Is  error  to  render  a  personal  de- 
cree in  such  suit  In  favor  of  plaintiff  against 
the  owner.  If  there  Is  no  privity  of  contract 
between  them,"  Auglr  v.  Warder,  68  W.  Va. 
752,  70  S.  E.  719. 

In  80  far  as  the  decree  adjudges  that  "P. 
M.  Hoge  do  pay  to  said  plaintiff  F.  B.  Bar- 
tholow,  the  sum  of  $400.00,  with  interest 
thereon  from  the  23d  day  of  November,  1909, 
until  paid,  and  the  costs  of  this  suit,"  it  will 
be  reversed,  set  aside,  and  held  for  naught; 
but  In  all  other  respects  the  decree  will  be 
affirmed.  And  Hoge,  appellant,  having  gnb- 
stantlally  prevailed  upon  his  appeal,  will  be 
awarded  hia  costs  in  this  relation. 

(71  W.  Va.  387) 

BLAKE  et  al.  v.  HOLLANDSWORTH  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  8,   1912.     Rehearing  Denied 
Jan.  6,  1913.) 

(8yUahu9  hy  the  Court.) 

1.  Acknowledgment  ((  32*)— Cebttfioat»— 

SUFnCIENCY. 

A  deed  has  two  certificates  of  acknowl- 
edgment, immediately  following  one  another, 
both  dated  the  same  day,  oDe  as  to  the  bus- 
band,  the  other  as  to  the  wife,  the  one  as  to 
the  wife  in  full  compliance  with  the  statute 
and  showing  the  officiai  character  of  the  officers 
making  it,  the  one  as  to  the  husband  though 
purporting  to  be  made  by  persons  of  the  ex- 
act names  of  those  making  the  other  certificate 
yet  deficient  in  not  describing  them  as  officers 
authorized  in  the  premises.  Htld,  the  two  cer- 
tificates may  be  read  together  as  one,  or  the 
certificate  of  the  wife's  acknowledgment  may 
be  resorted  to  for  aid  in  supplying  the  omissioo 
of  official  character  in  the  other. 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment, Cent.  Dig.  §§  164-168;   Dec.  Dig.  §  32.»] 

2.  Limitation  or  Actions  (5  77*)— DiSABiLi- 
TiEa— Infancy— Covebtube. 

When  the  disabilities  of  infancy  and  cov- 
erture both  exist  at  the  time  of  the  execution 
of  a  deed,  the  right  to  disaffirm  continues  un- 
til both  disabilities  are  removed,  and  through 
the  ordinary  statute  of  limitations  thereafter, 
without  regard  to  the  length  of  time  which  may 
elapse  between  the  date  of  the  deed  and  the 
time  of  disaffirmance. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent,  Dig.  §  421;    Dec.  Dig.  §  77.*1 


*For  other  cases  see  same  topic  and  section  NUMBBE  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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3.  Infants  (j  31*)— Effect  of  Invaliditt— 
Right  of  Heibs  to  Disaffirm. 

The  privilege  of  disaffirming  a  deed  for 
land,  voidable  becauee  made  in  infancy,  de- 
scends to  heirs  at  the  death  of  the  person  hav- 
ing the  privilege.  . 

[Ed.  Note.—For  other  cases,  see  Infants, 
Cent.  Dig.  H  41,  46,  50-53;  Dec  Dig.  |  31.*] 

4.  Infants  (|  81*)— Effect  of  Invaliditt- 
Right  of  Heibs  to  Disaffirm. 

Ordinarily  a  conveyance  of  land  by  an  in- 
fant may  be  disaffirmed  at  any  time  that  ac- 
tion for  the  land  jm  not  barred  by  the  statute 
of  limitations. 

.  [Ed.    Note.—For    other   cases,    see    Infants, 
Cent  Dig.  §S  41,  46,  50-53;  Dec.  Dig.  {  31.»] 

Appeal  from  Circuit  Court,  Cabell  County. 

Bill  in  equity  by  J.  N.  Blake  and  others 
against  T.  R.  Bollandsworth  and  others. 
From  a  decree  for  defendants,  plaintiffs  ap- 
peal.   Reversed  and  remanded. 

Switzer  ft  Wlatt  and  Campbell,  Brown  & 
Davis,  all  of  Huntington,  for  appellants. 
Holt  &  Duncan,  Neal  &  Strickling,  and  R.  L. 
Blackwood,  all  of  Huntington,  for  appellees. 

ROBINSON,  J.  This  suit  is  one  by  which 
plaintiffs  claim  title  to  a  one*half  undivided 
interest  In  certain  land  and  seek  partition 
thereof  as  against  defendants. 

[1]  The  sole  evidence  of  plaintiffs'  title  is 
a  certified  copy  of  a  recorded  deed,  made  by 
George  Killgore  and  wife  to  Isaac  Blake 
and  Mary  Ann  Blake,  his  wife.  Plaintiffs 
claim  title  as  the  heirs  at  law  of  Mary  Ann 
Blake.  It  is  submitted  by  defendants  that 
the  copy  of  the  deed  can  not  be  read  as  evi- 
dence on  account  of  defective  certificate  of 
acknowledgment  thereto.  The  copy  of  the 
deed  shows  tiie  following  certificates: 

"Virginia,  Cahell  County,  to- wit: 

''I,  Jerome  Shelton,  do  certify  that  George 
Killgore  whose  name  is  signed  to  the  writing 

hereunto  annexed,  bearing  date  on  the  « 

first  of  February,  1856,  have  acknowledged 
the  same  before  me  in  my  County  aforesaid. 
"Given  under  my  hand  this  25th  of  Feb- 
ruary, 1856.  Jerome  Shelton    (Seal) 

••Wm.  Merritt       (Seal)" 

"Cabell  County,  to-wlt: 

"We,  Jerome  Shelton  and  Wm.  Merritt, 
Justices  of  the  Peace  in  and  for  the  Ck)unty 
aforesaid,  in  the  State  of  Virginia,  do  certify 
that  Nancy  Killgore,  wife  of  George  Killgore, 
whose  names  are  signed  to  the  writing  above, 
bearing  date  on  the  21st  day  of  February, 
1856,  personally  appeared  before  us  in  the 
County  aforesaid  being  examined  by  us  priv- 
ily and  apart  from  her  husband,  and  having 
the  writing  aforesaid  fully  explained  to  her, 
the  said  Nancy  Killgore  acknowledged  the 
said  writing  to  be  her  act  and  declared  that 
she  willingly  executed  the  same  and  does 
not  wish  to  retract  it 

"Given  under  our  hands  this  25th  day  of 
February  1856.  Jerome  Shelton,  J.  P. 

"Wm.  Merritt,  J.  P." 


It  will  be  observed  that  the  first  certificate 
does  not  show  that  George  Killgore  acknowl- 
edged the  deed  before  an  ofiicer  authorized 
in  the  premises,  or  Indeed  before  any  officer 
whatsoever. 

That  the  first  certificate  standing  alone  is 
deficient  can  not  be  gainsaid.  It  does  not  di- 
rectly show  that  Jerome  Shelton  was  an  offi- 
cer who  could  take  acknowledgments  to 
deeds.  For  all  that  appears  In  it,  he  was 
only  a  private  Individual  having  no  author- 
ilty  to  do  that  which  he  certified.  But  In 
the  certificate  of  acknowledgment  as  to  the 
wife,  immediately  following,  taken  on  the 
same  day,  and  attached  to  the  same  instru- 
ment, the  official  character  of  Jerome  Shel- 
ton as  a  Justice  of  the  Peace  of  Cabell  Coun- 
ty, Virginia,  clearly  appears.  Would  it  not 
be  going  far  to  say  that  this  does  not  relate 
to  the  same  Jerome  Shelton  who  made  the 
first  certificate?  Is  it  even  probable  that  the 
husband  acknowledged  the  deed  before  a 
Jerome  Shelton  who  was  not  an  officer  and 
that  on  the  very  same  day  the  wife  acknowl- 
edged the  deed  before  another  Jerome  Shel-. 
ton  who  was  an  officer?  If  we  may  look  to 
the  instrument  itself  to  aid  a  certificate  of 
acknowledgment,  as  this  court  held  in  Adams 
V.  Medsker,  25  W.  Va.  127,  and  in  Oney 
V.  Clendenin,  28  W.  Va.  34,  surely  where  two 
certificates  of  acknowledgment  are  so  closely 
related  as  are  these  two,  we  may  look  to  the 
one  to  aid  the  other.  We  know  in  reason 
that  it  is  beyond  all  probability  that  the 
Jerome  Shelton  named  in  the  first  certifi- 
cate, and  the  Jerome  Shelton  and  William 
Merritt  who  signed  the  same,  were  not  the 
same  persons  named  in  the  other  certificate 
as  Justices.  We  safely  know  that  they  were 
the  same  persons  and  that  they  were  offi- 
cers duly  authorized. 

The  authorities  sustain  this  view.  We 
merely  apply  the  same  principles  that  were 
sanctioned  in  Adams  v.  Medsker,  supra,  and 
Oney  v.  Clendenin,  supra.  That  the  certifi- 
cate of  acknowledgment  as  to  the  wife  may 
aid  the  certificate  of  the  husband's  acknowl- 
edgment, or  the  two  be  read  as  one,  even  for 
the  supplying  of  omissions  as  to  the  official 
character  of  the  persons  before  whom  the 
husband's  acknowledgment  is  taken,  is  di- 
rectly held  in  Wright  v.  Wilson,  17  Mich. 
192.  That  case  is  quite  an  exact  precedent 
for  this  one.  A  leading  author  says :  **It  is 
proper  in  some  cases  to  treat  two  certifi- 
cates as  one,  where  they  appear  to  have 
been  made  at  the  same  time  and  for  the 
same  purpose,  and  the  defects  of  one  may 
be  thus  supplied  by  reference  to  the  other." 
Devlin  on  Deeds,  sec.  485.  Why  may  not 
the  two  certificates  before  us  be  treated  as 
one?  Under  the  old  law  existing  at  the  time 
these  certificates  were  made,  it  was  quite 
usual  to  certify  in  one  certificate  botb  the 
acknowledgment  of  the  husband  and  that  of 
the  wife  taken  separately.  It  was  not  neces- 
sary to  make  a  certificate  for  each.    There 
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is  strong  reason  because  of  the  exact  slm-f 
ilarity  of  the  names  of  Shelton  and  Merritt 
in  both  of  the  certificates  before  us,  the  fact 
that  they  were  made  on  the  same  day  and 
for  the  same  purpose,  and  the  fact  that  they 
relate  to  husband  and  wife,  to  treat  them  as 
one. 

'*It  is  the  admitted  policy  of  the  law  to  up- 
hold such  certificates,  when  substance  is 
found,  and  not  to  suifer  the  proofs  of  instru- 
ments to  be  defeated  by  technical  and  un- 
substantial objections."  Oney  v.  Clendenin, 
supra.  In  conformity  to  this  admitted  policy 
it  has  been  held:  "A  literal  compliance 
with  the  statutory  forms  of  acknowledgment 
to  conveyances  is  not  exacted.  A  fair  com- 
pliance is  sufficient;  and,  to  determine  this, 
the  certificate  of  acknowledgment  may  be 
read  in  connection  with  the  deed.  So,  where 
there  are  two  certificates  to  a  mortgage,  as 
in  the  case  of  a  husband  and  wife,  the  cer- 
tificates may  be  read  in  connection  with  the 
mortgage,  and  with  each  other,  for  the  same 
purpose."  Frederick  v.  Wilcox,  119  Ala. 
355,  24  South.  582,  72  Am.  St  Rep.  d25. 
Other  authorities  in  point  will  be  found  by 
reference  to  1  Amer.  &  £ng.  Ehic  Law,  546, 
and  to  1  Cyc  575,  584. 

The  certified  copy  of  the  deed  on  which 
plaintiffs  rely  as  evidence  of  title  in  them 
is  admissible  for  that  purpose. 

[2]  The  same  land  that  was  conveyed 
jointly  to  Isaac  and  Mary  Ann  Blake  by  the 
Killgore  deed  was  conveyed  by  them,  in  No- 
vember, 1856,  to  John  Morris,  under  whom 
defendants  claim.  At  that  time  Mary  Ann 
Blake  was  a  married  infant,  as  the  evidence 
<:oncluslvely  shows.  She  attained  majority 
of  age  soon  thereafter,  but  remained  under 
disability  of  coverture  until  her  death  in 
1895.  Within  all  that  time  she  neither  af- 
firmed nor  disaffirmed  her  deed  to  Morris, 
voidable  because  of  her  infancy  at  the  time 
of  its  execution.  Isaac  Blake,  the  husband, 
lived  until  August,  1901.  Plaintiffs  brought 
this  suit  in  February,  1904,  claiming  title 
in  the  right  of  Mary  Ann  Blake  by  reason  of 
the  voidable  deed,  and  seeking  to  be  put  into 
possession  of  the  undivided  one-half  of  the 
land  by  partition.  Should  there  have  been 
earlier  disaffirmance  of  the  voidable  deed? 

That  disability  of  coverture  postpones  the 
time  for  disaffirmance  of  a  married  infant's 
voidable  deed  until  the  disability  is  removed, 
is  an  old  doctrine  fully  established..  "When 
the  disabilities  of  Infancy  and  coverture 
concur  at  the  time  of  the  execution  of  the 
contract,  or  the  latter  begins  before  the  for- 
mer is  released,  the  right  to  disaffirm  con- 
tinues until  both  disabilities  are  removed, 
and  until  the  statutory  period  thereafter, 
without  regard  to  the  length  of  time  which 
may  elapse  between  the  date  of  the  contract 
and  the  time  of  the  avoidance."  16  Amer.  & 
Eng.   Euc.  Law,  299. 


[3]  Plaintiffs  may  dlsafOrm  the  voidable 
deed  in  the  right  of  their  ancestor.  The 
privilege  of  avoiding  the  deed  did  not  die 
with  Mary  Ann  Blake,  but  descended  to 
plaintiffs  as  her  heirs.  Many  authorities  in 
point  are  cited  In  16  Amer.  &  £ng.  Enc.  Law, 
297. 

Mary  Ann  Blake  could  not  disaffirm  her 
voidable  deed  until  she  was  released  from 
the  disability  of  coverture.  She  remained 
under  that  disability  all  her  life,  since  her 
husband  outlived  her.  When  she  died,  her 
rights  in  the  land  under  the  voidable  deed 
vested  In  plaintiffs  subject  to  the  right  of 
possession  by  the  curtesy  In  the  husband. 
So,  plaintiffs  could  not  enter  until  that  right 
of  possession  ended  by  the  death  of  Isaac 
Blake  in  1901.  Until  that  time  the  right  of 
possession  by  the  curtesy  was  in  defendants, 
having  been  transferred  to  them  by  the  deed 
to  Morris,  which  was  good  as  to  Isaac  Blake. 
Thus  defendants  were  entitled  to  ^oy  poo- 
session  of  the  land  as  a  whole  until  1901. 
Plaintiffs  sued  in  good  time  after  right  of 
entry  for  the  undivided  one-half  interest 
came  to  them.  They  had  no  right  that  they 
could  assert  during  the  life  of  Isaac  Blake. 

[4]  It  Is  not  shown  that  plaintiffs  since 
they  became  vested  have  done  anything  con- 
stituting an  affirmance  of  the  voidable  deed. 
Defendants'  answers  are  denied  and  they 
offer  no  proof.  Mere  silence  or  inertness 
during  the  rightful  possession  of  defendants 
can  not  bind  plaintiffs  in  this  particular.  As 
long  as  they  are  not  bound  by  considerations 
constituting  affirmance,  they  may  exercise 
the  right  to  disaffirm  at  any  time  before  their 
right  to  sue  for  the  land  Is  barred  by  the 
statute  of  limitations.  Gillespie  v.  Bailey, 
12  W.  Va.  70,  29  Am.  Bep.  445.  "No  notice 
of  disaffirmance  Is  required.  Entry  or  action 
suffices.  Mere  silence  or  Inertness  for  any 
period  short  of  bar  to  ejectment,  unaccom- 
panied by  some  confirmatory  act,  affirms 
not  the  conveyance."  Birch  v.  Linton,  78 
Va.  584,  49  Am.  Rep.  881.  'The  preponder- 
ance of  authority  is  that,  in  deeds  executed 
by  infants,  mere  Inertness  or  silence,  con- 
tinued for  a  period  less  than  that  prescrib- 
ed by  the  statute  of  limitations,  unless  ac- 
companied hy  affirmative  acts,  manifesting 
an  intention  to  assent  to  the  conveyance^ 
will  not  bar  the  Infant's  right  to  avoid  the 
deed."  Sims  v.  Everhardt,  102  U.  S.  310,  20 
L.  Ed.  87.  In  this  connection  a  well-knovni 
book  says:  "By  the  authorities  in  this 
country,  it  would  seem  ordinarily  that  a 
conveyance  of  real  estate,  by  an  infant,  may 
be  disatflrmed  at  any  time,  so  long  as  an  ac- 
tion of  ejectment  Is'  not  barred  by  the  stat- 
ute of  limitations."  Tyler  on  Inf.  &  Cov. 
page  67. 

The  decree  dismissing  plaintiffs'  bill  will 
be  reversed  and  the  cause  remanded  to  be 
further  proceeded  in. 
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STATE  ex  rel.  HEMINGWAY  v.  STATE 
DEMOCRATIC  EXECUTIVE  COM- 
MITTEE  et  aL 

(Supreme  Court  of  South   Carolina.     Jan.   8» 

1913.) 

1.  Elections  (S  151*)— Primaby  Elections— 
KoTicE  OF  Contest— Waiver. 

Civ.  Code  1912,  {  282,  provides  that  pri- 
mary elections  shall  be  governed  by  the  rules 
of  the  political  party  holding  such  election. 
Rule  7  of  the  Democratic  party  provides  that 
notice  of  contest  after  a  primary  election  shall 
be  filed  within  two  days.  Heldj  that  if  a  fail- 
ure to  file  notice  o£  contest  wtthin  such  time 
was  jurisdictional,  as  it  related  to  the  person 
and  not  the  subject-matter,  it  was  waived  when 
the  candidates  thereafter  participated  in  the 
contest 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  S  133 ;   Dec.  Dig.  |  151.* J 

2.  Elections   (S   1^»)— Nominations — Con- 
tests— Certiorari. 

The  question  of  waiver  of  the  failure  to 
file  notice  of  protest  in  a  Democratic  primary 
election  in  time  being  dependent  upon  the  facts* 
and  it  being  presumed  that  the  state  Demo- 
cratic committee  decided  all  facts  upon  which 
its  decision  rested  in  favor  of  the  prevailing 
party,  such  question  is  not  reviewable  on  cer- 
tiorari. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  I  136 ;   Dec  Dig.  |  154.*] 

Application  Xor  a  writ  of  certiorari  by  the 
State,  on  the  relation  of  J.  A.  Hemingway, 
to  the  State  Democratic  Executive  Commit- 
tee to  review  proceedings  in  an  election  con- 
test between  the  relator  and  T.  S.  McConnell. 
Denied. 

Capers  6.  Barr,  of  Georgetown,  and  Hun- 
ter A  Gibbes,  of  Columbia,  for  petitioner. 
Walter  Hazard,  of  Georgetown,  for  respond- 
ents. 

GARY,  O.  J.  This  is  an  application  to  tbe 
court,  in  tbe  exercise  of  its  original  Jurisdic- 
tion, for  a  writ  of  certiorari  requiring  the 
state  Democratic  executive  committee  to  cer- 
tify and  return  to  the  Supreme  Court  a  true 
copy  of  all  the  proceedings  In  the  contested 
election  of  J.  A  Hemingway  against  T.  B. 
McConnell. 

The  facts  and  the  grounds  upon  which  the 
petitioner  seeks  relief  are  thus  stated  by  one 
of  his  attorneys: 

•*The  office  of  county  treasurer  of  George- 
town county  is  filled  by  appointment  of  the 
Governor.  The  Governor  appoints  the  can- 
didate who  is  nominated  in  the  Democratic 
primary  election.  J.  A.  Hemingway  and  T. 
S.  McConnell  were  candidates  for  this  nom- 
ination in  the  primary  election  held  on  Aug- 
ust 27,  1912.  On  the  evening  of  August  27, 
1912,  after  the  votes  had  been  counted  by 
the  managers  of  elections,  it  was  currently 
reported  that  T.  S.  McConnell  had  received 
a  few  more  votes  than  J.  A  Hemingway,  and 
that  the  former  was  probably  nominated.  At 
12  o*clock  noon  August  29,  1912,  the  county 
Democratic  executive  committee  of  George- 
town county  assembled  for  the  purpose  of 


tabulating  the  returns,  and  declaring  the  re- 
sult of  the  primary  In  accordance  with  rule 
6  of  the  Democratic  party.  Both  candidates 
were  present  with  their  respective  attorneys. 
B^ore  the  result  of  the  election  was  de- 
clared, J.,  A.  Hemingway  asked  for  a  recount 
of  the  ballots  in  all  the  boxes,  except  George- 
town 1  and  2  and  Andrews.  The  committee 
proceeded  without  objection  to  make  the  re- 
count According  to  the  managers'  return, 
Hemingway  received  37  votes  at  Cboppee 
poll,  and  McConnell  36.  The  recount  showed 
that  Hemingway  received  52  votes  and  Mc- 
Connell 21  votes.  This  gave  Hemingway  a 
majority  of  22  votes  in  the  entire  county, 
whereupon  he  was  officially  declared  the 
nominee.  There  was  no  objection  on  the 
part  of  McConnell  or  his  attorney.  Three 
unfolded  ballots  were  called  to  the  attention 
of  the  meeting  by  the  chairman,  but  this 
fact  has  no  bearing  on  the  controversy. 
Nothing  furtlier  developed  until  September 
9,  1912.  On  this  date,  14  days  after  the 
election,  and  12  days  after  Hemingway  had 
been  declared  the  nominee,  McConnell  served 
his  petition,  alleging  fraud  in  Choppee  polls 
5  and  6.  The  petition  set  forth  allegations 
of  after-discovered  evidence  of  fraud.  It 
alleged  that  15  ballots  for  McConnell  had 
been  taken  from  the  boxes  and  15  votes  for 
Hemingway  had  been  Inserted  while  the 
boxes  were  in  the  custody  of  Manager  Wil- 
liams before  the  meeting  of  the  county  ex- 
ecutive committee.  A  return  was  filed  hy 
Hemingway,  demurring  to  the  petition  on 
the  ground  that  the  notice  of  contest  had  not 
been  served  within  two  days  after  the  elec- 
tion in  accordance  with  rule  7,  that  con- 
testants had  proper  remedy  by  appeal,  and 
that  Hemingway  had  been  elected  and  so 
officially  declared  by  the  county  executive 
committee.  Thereafter,  on  September  12, 
1912,  a  hearing  was  had  before  the  commitr 
tee.  There  was  an  adjournment  until  Sep- 
tember 19,  1912.  The  petition,  return,  and 
traverse  were  read  and  considered.  Affida- 
vits as  to  facts  and  other  evidence  were  sub- 
mitted. No  evidence  was  introduced  support- 
ing the  allegations  in  the  petition  as  to  the 
taking  out  of  the  boxes  15  ballots  for  Hem- 
ingway. Tbe  evidence  purported  to  show 
sundry  irregularities.  Hemingway  contends 
that  no  fraud  was  shown,  but,  If  fraud  were 
shown,  it  was  not  sufficient  to  change  the 
result  as  declared  by  the  committee  on 
August  29,  1912.  On  this  date,  September 
19,  1912,  the  committee  rescinded  its  former 
action  on  August  29,  1912,  and  declared 
McConnell  the  nominee.  On  September  21, 
1912,  Hemingway  served  his  notice  of  ap- 
peal to  the  state  Democratic  executive  coi^- 
mlttee  from  the  findings  of  .the  county  com- 
mittee of  date  September  19,  1912.  On  Sep- 
tember 23,  1912,  McConnell  filed  his  notice 
of  appeal  from  tbe  findings  of  the  county 
Democratic  executive  committee  on  August 
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29,  1912,  in  declaring  Hemingway  the  nom- 
inee. On  October  1,  1912,  the  state  Demo- 
cratic committee  assembled  In  Golnmbia,  con- 
sidered the  appeal  of  Hemingway,  overruled 
same,  and  affirmed  the  action  of  the  comity 
Democratic  executive  committee  in  declaring 
on  September  19,  1912,  that  McConnell  was 
the  nominee. 

The  matter  comes  now  before  this  court 
on  a  writ  of  certiorari.  The  petitioner,  Hem- 
ingway, prays  that  the  record  of  the  case  be 
reviewed,  that  the  action  of  the  state  Demo- 
cratic committiee  be  set  aside,  and  that  J.  A. 
Hemingway  be  declared  the  nominee.  The 
petitioner,  Hemingway,  contends  that  the  ac- 
tion of  the  county  Democratic  committee  on 
August  29,  1912,  in  declaring  him  the  nom- 
inee was  final;  that  no  protest  or  contest 
was  filed  by  McConnell  within  two  days  after 
August  29,  1912,  as  required  by  rule  7 ;  that 
the  contest  filed  later  on  September  9,  1912, 
on  grounds  of  fraud  came  too  late;  that  the 
county  committee  was  then  without  jurisdic- 
tion of  the  matter,  and  their  action  of  date 
September  19,  1912,  was  illegal;  that  the 
state  committee  should  have  set  aside  this 
finding  of  September  19,  1912,  and  should 
have  declared  Hemingway  the  nominee. 

[1]  Section  282  Code  of  Laws  (1912)  pro- 
vides that  primary  elections  shall .  be  gov- 
erned by  the  rules  and  regulations  of  the 
political  i)arty  holding  such  election.  Rule 
6  of  the  Democratic  party  is  as  follows: 
**The  county  Democratic  executive  committees 
shall  assemble  at  their  respective  court- 
houses, on  the  morning  of  the  second  day 
after  the  election  before  12  o'clock  M.,  to 
tabulate  the  returns  and  declare  the  result 
of  the  primary,  so  far  as  the  same  relates 
to  members  of  the  General  Assembly  and 
county  officers.  ♦  ♦  ♦»»  Rule  7  provides 
that  the  protests  and  contests  for  county  of- 
fices shall  be  filed  within  two  days  after  the 
election  with  the  chairman  of  the  county  ex- 
ecutive committee,  "and  said  executive  com- 
mittee shall  hear  and  determine  the  same,  at 
its  first  meeting  thereafter.  •  ♦  ♦ »  Ar- 
ticle G,  constitution  of  the  Democratic  party, 
contains  the  provision  that  "all  contests  for 
ail  nominations,  including  county  offices  at 
primary  elections,  shall  be  heard  first,  by 
the  county  executive  committee  of  the  coun- 
ty, in  which  such  irregularities  may  have 
occurred,  and  may  be  reviewed  by  the  state 
executive  committee,  whose  action  shall  be 
final.    ♦    •    ♦" 

If  the  failure  of  T.  8.  McConnell  to  file 
nis  notice  of  contest  within  two  days  aft- 
er the  election  must  be  regarded  as  juris- 
cYictloual  in  its  nature,  it  nevertheless  related 
TO  the  person,  and  not  the  subject-matter, 
and  was  waived  when  the  said  candidates 
thereafter  participated  in  the  contest  upon 
Its  merits.  State  v.  Moore,  54  S.  O.  556,  32 
3.  B.  700.  In  that  case  the  court  used  the 
following  language:  "It  Is  contended,  how- 
ever, that  the  petitioners  bad  no  notice  of 


any  protest  of  the  election  before  the  board 
of  county  canvassers,  and  therefore  they  can- 
not be  affected  by  any  action  which  said 
board  took  in  reference  to  such  protest.  But, 
as  a  matter  of  fact,  it  appears  that  at  least 
one  of  the  petitioners,  David  M.  Humphreys, 
was  duly  notified,  for  it  is  so  alleged  in  tbe 
return  and  admitted  by  the  demurrer.  But, 
in  addition  to  this,  it  also  appears  by  tbe 
return  that  the  petitioners  appeared  by  coun- 
sel before  the  board  of  county  canvassers, 
cross-examined  the  witnesses,  and  participat- 
ed in  the  argument  on  the  merits.  In  view 
of  this,  the  petitioners  avail  themselves  of 
the  fact  (if  it  be  a  fact)  that  they  were  not 
served  with  formal  notice  of  the  protest  It 
is  true  that  the  petitioners  first  entered  a 
special  appearance,  and  objected  to  respond- 
ents exercising  any  judicial  functions  what- 
ever, insisting  that  their  duties  were  purely 
ministerial;  but  when  such  objection  was 
overruled — ^properly  as  we  have  seen — ^tliey 
remained  and  participated  in  the  hearing 
and  discussion  of  the  case  on  its  merits.  By 
80  doing  they  waived  any  benefit  of  such 
special  appearance,  and  cannot  now  be  heard 
to  say  that  they  had  no  notice  when  as  mat- 
ter of  fact  they  did  have  full  notice  of  the 
action  of  the  board,  and  might  and  should 
have  availed  themselves  of  their  right  of  ai>- 
peal.from  such  action." 

[2]  The  question  of  waiver  was  dependent 
upon  the  facts,  and  it  will  be  presumed  that 
the  state  Democratic  committee  decided  all 
facts  upon  which  Its  decision  necessarily 
rested  in  favor  of  the  respondent,  which  find- 
ings are  not  the  subject  of  review  in  this 
proceeding;  and,  if  there  was  waiver,  th^i 
it  conclusively  follows  that  the  writ  of  cer- 
tiorari cannot  be  granted  The  petition  relies 
upon  Ex  parte  Sanders,  53  8.  C.  478,  31  S.  E. 
200.  In  the  first  place,  that  decision  was 
not  rendered  by  the  Supreme  Court,  but  by 
Mr.  Chief  Justice  Mclver  at  chambers.  In 
the  second  place,  the  action  of  the  county 
executive  committee  when  that  decision  was 
rendered  was  final  as  to  county  offices,  and 
no  appeal  was  then  allowed  from  its  deci- 
sion. The  rules,  however,  have  been  changed 
in  this  respect 

It  is  therefore  the  judgment  of  this  court 
that  the  petition  be  dismissed. 

WATTS,  J.,  concurs.  FRASER,  J.,  concurs 
in  the  result. 

WOODS,  J.  (concurring  in  the  result).  The 
case  of  the  petitioner  rests  upon  the  allega- 
tions that  he  was  declared  by  the  county 
executive  committee  of  the  Democratic  party 
the  nominee  for  the  office  of  treasurer  of 
Georgetown  county  on  August  29,  1912,  and 
that  the  action  of  the  county  committee  in 
revoking  this  declaration  and  declaring  the 
respondent  the  nominee  was  without  legal 
effect,  for  the  reason  that  the  party  rules 
require  that  notice  of  protest  must  be  filed 
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within  two  days  after  the  election,  whereas 
the  respondent  did  not  file  his  notice  of 
protest  until  September  9,  1912,  14  days  after 
the  election.  On  this  ground  the  petitioner 
insists  that  the  state  executive  committee 
disregarded  the  plain  mandate  of  the  party 
constitution  and  rules  when  It  dismissed  his 
appeal  from  the  last  declaration  of  the  coun- 
ty committee  in  favor  of  the  respondent 
When  the  contest  of  respondent  came  on 
for  a  hearing,  the  petitioner  objected  to  the 
jurisdiction  of  the  committee  on  the  ground 
that  only  under  a  notice  of  protest  filed  two 
days  after  the  election  could  the  committee 
entertain  the  controversy.  When  this  ob- 
jection was  overruled,  the  petitioner  contest- 
ed the  matter  before  the  committee  on  the 
merits.  The  question  whether  entering  into 
the  merits  under  these  conditions  was  a 
waiver  of  the  objection  to  the  jurisdiction  Is 
an  important  one,  when  it  is  considered  that 
both  the  county  executive  committee  and 
the  state  executive  committee  are  special 
tribunals,  and,  if  the  petitioner  had  refused 
to  enter  Into  the  merits  and  allowed  the  mat- 
ter to  go  by  default  against  him,  he  would 
have  been  at  a  great  disadvantage  before 
the  state  executive  committee  in  the  pres- 
entation of  his  appeal.  It  is  true  that  it 
has  been  held  in  Garrett  v.  Herring  Furni- 
ture Co.,  69  S.  C.  278,  48  S.  B.  254,  and  a 
number  of  other  cases,  that,  if  a  defendant 
pleads  to  the  merits  after  his  plea  to  the 
jurisdiction  has  been  overruled,'  the  plea  to 
the  jurisdiction  will  be  regarded  waived. 
But  the  rule  is  a  hard  one,  and  should  not 
be  extended.  It  has  been  limited  by  the 
recent  case  of  Barfield  v.  So.  Cotton  Oil  Co., 
87  S.  a  322,  69  S.  E.  603,  and  it  should  not 
be  extended  to  special  tribunals,  where,  as 
in  this  case,  it  Is  not  perfectly  clear  that 
the  power  exists  to  grant  full  relief  from 
errors  as  to  the  jurisdiction. 

But  there  are  other  grounds  on  which  it 
seems  to  me  perfectly  clear  that  the  petition 
should  be  dismissed.  There  can  be  no  doubt 
that  by  the  statute  enacted  on  the  subject 
the  General  Assembly  intended  to  give  pri- 
mary elections  a  legal  status,  and  it  follows 
that  the  persons  interested  therein  have  a 
right  to  the  writ  of  certiorari  when  the 
tribunals  designated  by  the  party  law  for 
the  decision  of  controversies  have  not  pro- 
ceeded according  to  the  statute  law  of  the 
rules  and  constitution  of  the  party  which 
have  been  given  by  the  statute  the  force 
of  law.  But  it  ought  to  be  a  clear  case  of 
Infringement  of  the  party  rules  to  warrant 
the  court  in  interfering,  especially  when  the 
ground  of  complaint  relates  to  party  proce- 
dure rather  than  the  substance  of  the  matter. 
It  would  require  a  forced  construction  of  the 


rule  that  notice  of  protest  should  be  filed 
within  two  days  after  the  election  to  make 
it  apply  to  this  case.  The  respondent  McCon- 
nell,  on  the  face  of  the  returns  made  by 
the  managers,  was  the  nominee,  and  it  could 
not  have  been  contemplated  by  the  rule  that 
he  should  file  a  notice  of  contest  within  two 
days  after  the  election,  and  thus  attack  the 
validity  of  an  election  in  which  he  was 
prima  facie  successful.  It  seems  clear,  there- 
fore, that  rule  7,  requiring  notice  of  protest 
to  be  filed  within  two  days  after  the  elec- 
tion, did  not  apply;  that  there  was  no  rule 
which  covered  the  case;  that  McOonnell  was 
entitled  to  reasonable  time  after  the  recount ; 
and  that  prima  facie  the  court  should  accept 
the  conclusion  of  the  party  authorities  as  to 
the  reasonableness  of  the  time  within  which 
the  respondent  might  attack  the  election  for 
fraud. 

There  Is  another  view  equally  strong 
against  the  petitioner.  Although  the  returns 
of  the  managers  indicated  the  election  of 
McConnell,  no  protest  was  filed  by  Heming- 
way; but  two  days  after  the  election  the 
coimty  executive  committee  met,  and,  at  the 
instance  of  Hemingway,  made  a  recount  of 
the  votes  in  certain  boxes.  Under  this  re- 
count, Hemingway  was  declared  elected. 
McConnell  was  present,  and  made  no  objec- 
tion to  the  recount  or  the  declaration  in 
favor  of  Hemingway.  But  10  or  12  days 
afterwards  he  served  notice  of  appeal  to  the 
state  committee.  This  appeal  carried  the 
whole  matter,  including  the  Issues  of  fact, 
to  the  state  committee,  and  gave  them  juris- 
diction to  pass  upon  the  election,  even  if 
the  notice  of  protest  14  days  after  the  elec- 
tion was  given  too  late  by  the  respondent  to 
avail  him  before  the  county  Executive  com- 
mittee. It  is  true  that  the  action  of  the 
state  committee  was  In  f&vor  of  a  dismissal 
of  the  appeal  of  Hemingway  from  the  action 
of  the  county  comndttee  In  reversing  their 
first  action  and  declaring  McConnell  to  be 
the  nominee.  But  both  appeals  raised  ques- 
tions of  fact  on  which  the  result  of  the  elec- 
tion depended,  and  the  dismissal  of  one 
meant  the  sustaining  of  the  other.  Looking 
away  from  the  form  to  the  substance,  the 
state  committee  had  before  it  an  appeal  by 
respondent  from  the  county  committee  involv- 
ing the  question  whether  as  a  matter  of  fact 
the  county  committee  should  have  declared 
the  petitioner  or  the  respondent  the  party 
nominee,  and  their  decision  whatever  its 
form  on  that  issue  of  fact  was  final  under 
the  constitution  and  rules  of  the  party. 

For  these  reasons,  I  think  the  i>etition 
should  be  dismissed. 

HYDRICK,  J.,  concurs. 
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(98  S.  C.  818) 

DA  VIES  T.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  South  Carolina.     Dec  27, 

1912.) 

Telegraphs  and  Telephones  (|  53*> — ^Ac- 
tion FOR  Damages — Remote  ob  Contin- 
gent Damages. 

Where  plaintiff  on  receipt  of  a  telepram 
from  a  navy  paymaster,  askine  if  he  would  ac- 
cept an  appointment  as  pay  clerk  on  a^  certain 
vessel,  telegraphed,  accepting  the  appointment, 
and  his  telegrams  were  delayed,  the  company 
was  not  liable  in  the  absence  of  any  evidence 
that  the  delay  was  the  proximate  cause  of 
plaintiff's  loss  of  the  appointment,  since  the 
paymaster's  telegram  was  a  mere  inquiry,  not 
binding  him  to  appoint  plaintiff. 

(Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones.  Cent.  Dig.  (  33;    Dec  Dig.  { 

Appeal  from  Common  Pleas  Circuit  Court 
of  Beaufort  County;  R.  W.  Memminger, 
Judge. 

Action  by  Arthur  E.  Davles  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

Geo.  H.  Fearons,  of  New  York  City,  Nel- 
son, Nelson  &  Gettys,  of  Columbia,  for  ap- 
pellant W.  J.  Thomas,  of  Beaufort,  for  re- 
spondent 

FRASER,  J.  This  is  an  action  for  damages 
for  failure  to  deliver  a  telegram.  The  plain- 
tiff contends  that  he  lost  a  position  as  pay- 
master's clerk  In  the  United  States  Navy. 
The  complaint  alleges  that  the  plaintiff  re- 
ceived the  following  telegram:  "Night  Let- 
ter. Seattle,  Wash.  July  7,  1910.  Arthur  B. 
Davies,  Beaufort,  S.  C.  Will  you  accept  ap- 
pointment pay  clerk  U.  S.  Albany.  Have 
fourteen  months  to  do  before  shore  duty. 
Will  try  to  get  duty  where  Clerk  is  allowed, 
position  open  now.  Answer  collect  [Signed] 
Paymaster  James  F.  Kutz."  The  plaintiff 
replied  by  wire  as  follows:  "Beaufort  S.  G. 
10:10  A.  M.  July  8,  1010.  To  Paymaster 
James  F.  Kutz,  Seattle,  Wash.  Will  accept 
appointment  Clerk  U.  S.  S.  Albany.  [Signed] 
Arthur  B.  Davies."  The  plaintiff  was  In- 
formed by  service  message  that  Paymaster 
Kutz  bad  gone  to  Bremerton,  Wash.,  and 
that  the  first  telegram  was  not  delivered. 
Thereupon  the  plaintiff  delivered  to  the  de- 
fendant company  another  telegram  as  fol- 
lows: "7:10  P.  M.  11th.  20  paid.  Letter. 
Beaufort,  S.  O.  July  11.  To  Paymaster 
James  F.  Kutz,  U.  S.  S.  Albany.  Bremerton, 
Wash.  Wired  you  upon  receipt  your  mes- 
sage from  Seattle.  Accept  Clerkship  Albany. 
Message  not  delivered.  Beaufort  office  wired 
again  paid.  Not  delivered.  [Signed]  A.  B. 
Davies."  Both  telegrams  were  delivered  aft- 
er delay  to  one  A.  S.  Freedman,  **Chief  Yeo- 
man" United  States  Navy,  on  board  S.  S. 
Albany,  who  seemed  to  be  the  person  on  the 
ship  to  whom  telegrams  for  persons  on  the 


ship  were  generally  delivered.  There  was  no 
evidence  that  Paymaster  Kutz  ever  received 
the  ibessage,  nor  is  there  any  statement  from 
him  in  regard  to  the  matter.  The  jury  ren- 
dered a  verdict  in  favor  of  the  plaintiff  for 
$1,000.  From  the  Judgment  on  this  verdict 
the  defendant  appealed. 

There  are  15  exceptions,  hut  from  the  view 
this  court  takes  of  this  case  it  will  only  be 
necessary  to  consider  one. 

The  seventh  exception  is  as  follows: 
'*That  his  honor  erred  in  refusing  defend- 
ant's motion  for  a  nonsuit  upon  the  ground 
that  there  was  no  evidence  that  the  allied 
negligence  was  the  proximate  cause  of  any 
damage  to  plaintiff,  in  that  It  does  not  ap- 
pear that  the  delay  or  failure  in  delivering 
the  telegram,  or  any  of  them,  resulted  in 
the  loss  of  the  employment  about  which  the 
messages  related."  The  error  being  that 
there  was  no  testimony  tending  to  show 
that  had  the  messages  been  promptly  deliv- 
ered the  plaintiff  would  have  received  the 
appointment,  nor  was  there  any  testimony 
tending  to  show  that  the  alleged  failure  to 
deliver  said  messages  was  the  cause  of 
plaintiff  not  receiving  said  appointment 
This  exception  is  sustained.  The  paymaster 
might  with  propriety  have  asked  any  num- 
ber of  people  if  they  would  accept  an  open 
position,  and  then  select  from  those  willing 
to  serve  the  one  most  acceptable  to  him. 
This  was  a  mere  inquiry,  and  did  not  bind 
the  inquirer  until  he  had  notified  the  one 
chosen  of  his  appointment  If  the  paymas- 
ter would  have  appointed  the  plaintiff.  It 
ought  to  have  appeared,  but  it  does  not  and 
this  exception  is  sustained.  This  exception 
being  sustained,  the  other  questions  do  not 
arise. 

The  Judgment  of  this  court  is  that  the 
Judgment  appealed  from  be  reversed. 


(93  a  C.  816) 

BUKNBTT   ft   JOHNSON  v.    SENN. 

(Supreme  Court  of  South  Carolina.     Dec.  27. 

1912.) 

1.  Costs  (f  264*) — On  Appeal — Pbevailinq 
Party. 

The  prevailing  party  in  the  Supreme  Court 
has  the  right  to  tax  the  costs  of  appeal,  even  be- 
fore final  judgment  in  the  cause. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent 
Dig.  §S  1004-1008 ;   Dec  Dig.  264.*] 

2.  Costs    (|    230*)— Authobity    of    Oibcutt 
Court  Judgk— Statutes. 

Costs  on  appeal,  which  the  prevailing  party 
in  the  Supreme  Court  has  the  right  to  tax  even 
before  final  judgment  in  the  cause,  are  not  with- 
in the  discretion  of  the  circuit  court  sitting  as  a 
chancellor,  and  do  not  fall  within  the  statutory 
provision  empowering  the  judge  in  equity  cases 
to  direct  which  of  the  parties  shall  pay  costs. 

[Ed.  Note,— For  other  cases,  see  Costs,  Cent 
Dig.  §S  869-^76 ;  Dec.  Dig.  i  230.*] 

8.  Costs    (5   230*)— On    Appeait— "Prevail- 
ing Party." 

Where  defendant  in  a  proceeding  to  fore- 
close a  mechanic's  lien  offered  judgment  against 
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him  for  a  certain  amount  and  accrued  coats, 
plaintiff  who  succeeded  in  reversing  a  judgment 
for  defendant,  but  who  obtained  no  more  favor- 
able judgment  than  such  olEer,  accomplished 
nothing  subsequent  thereto,  and  was  not  the 
^'prevailing  party/'  and,  as  it  was  his  wrongful 
act  in  refusing  the  offer  that  made  the  judg- 
ment from  which  he  appealed  necessary,  he  was 
not  entitled  to  cos'ts  on  appeal. 

LEd.  Note. — For  other  cases,  see  Costs,  Gent 
Dig.  f§  86iM>7G ;   Dec.  Dig.  §  230.* 

For  other  definitions,  see  Words  and  Phrases, 
vol,  6,  pp.  5543-5544 ;   voL  8,  p.  7702.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County ;   R.  O.  Watts,  Judge. 

Proceedings  to  foreclose  a  mecbanic^s  lien 
by  Burnett  &  Johnson  against  J.  H.  Senn. 
There  was  judgment  for  defendant  reversed 
on  appeal,  with  directions  to  enter  judgment 
for  plaintiff,  with  costs,  and  defendant  ap- 
peals from  the  circuit  court's  taxation  of 
costs.     Judgment  for  defendant 

See,  also,  91  S.  C.  175,  74  S.  E.  870. 

Johnson,  Nash  &  Daniel,  of  Spartanburg, 
for  appellant.  Stanyarne  Wilson,  of  Sxmrtan- 
burg,  for  respondent 

GARY,  C.  J.  This  is  an  appeal  from  a 
taxation  of  costs. 

Burnett  ^  Johnson  filed  a  petition  to  fore- 
close a  mechanic's  lien  on  the  property  of 
J.  H.  Senn,  in  which  they  alleged  that  the 
amount  then  due  was  $500  or  $600.  When 
the  case  was  called  for  trial  in  the  circuit 
court,  the  defendant  tendered  to  the  plain- 
tiffs the  sum  of  $37.51  and  the  costs  that 
had  accrued  up  to  that  time,  amounting  to 
$16.30,  in  satisfaction  of  the  amount  alleged 
to  be  due,  which  the  plaintiffs  refused.  The 
case  was  then  submitted  to  the  jury,  which 
rendered  a  verdict  In  favor  of  the  defendant, 
whereupon  the  plaintiffs  appealed,  and  the 
Supreme  Court  rendered  the  following  judg- 
ment: **The  majority  of  the  court,  being  of 
the  opinion  that  the  petitioners  should  have 
had  judgment  for  $37.51,  therefore,  it  is  the 
judgment  of  this  court  that  the  judgment  of 
the  circuit  court  be  reversed,  and  that  the 
case  be  remanded  to  that  court,  with  Instruc- 
tions to  enter  judgment  in  favor  of  petition- 
ers for  said  sum,  and  for  the  costs  of  the 
proceedings  up  to  the  date  of  the  tender,  and 
with  leave  to  enforce  payment  thereof  by 
sale  of  the  property  described  in  the  peti- 
tion, unless  said  sum  and  said  costs,  as  tax- 
ed by  the  clerk,  shall  be  paid  into  the  hands 
of  the  clerk  within  10  days  after  notice  of 
the  taxation  of  said  costs  by  the  clerk." 

The  question  involved  is  whether  his  hon- 
or, the  circuit  judge,  erred  in  ruling  that 
the  plaintiffs  had  the  right  to  tax  the  Su- 
preme Court  costs  against  the  defendant 

[1]  The  prevailing  party  in  the  Supreme 
Court  has  the  right  to  tax  his  costs  of  the 
appeal,  even  before  final  judgment  in  the 
cause. 

[2]  These  costs  are  not  within  the  discre- 
tion of  the  circuit  judge  sitting  as  a  chan- 
cellor;  and  do  not  fall  within  the  statutory 


provision  empowering  the  judge  to  direct  in 
ei^uity  cases  which  of  the  parties  shall  pay 
them.    Hall  v.  HaU,  45  S.  O.  4,  22  S.  B.  881. 

[31  In  determining  whether  the  plaintiffs 
were  the  prevailing  party  in  the  Supreme 
Court,  the  offer  of  the  defendant  to  allow  the 
plaintiffs  to  take  judgment  against  htm  for 
$37.51  and  the  amount  of  the  costs  that  had 
then  accrued  must  be  considered  in  connec- 
tion with  the  fact  that  the  plaintiffs  succeed- 
ed in  reversing  the  judgment  of  the  circuit 
court  It  was  the  wrongful  act  of  the  plain- 
tiffs In  refusing  the  tender  made  by  the  de- 
fendant that  rendered  necessary  the  rendi- 
tion of  the  judgment  from  which  th^  appeal- 
ed. The  judgment  of  the  Supreme  Court  was 
not  more  favorable  to  them  than  the  offer 
made  by  the  defendant.  Therefore  they  ac- 
complished nothing  by  the  proceedings  sub- 
sequent to  the  time  of  the  tender,  and  cannot 
be  said  to  have  been  the  prevailing  party. 
It  would  be  an  injustice  to  the  defendant  to 
make  him  liable  for  such  costs,  when  the 
result  showed  that  the  subsequent  proceed- 
ings on  the  part  of  the  plaintiffs  were  un- 
necessary. 

The  defendant  is  entitled  to  the  Supreme 
Court  costs,  and  it  is  so  adjudged. 

WOODS,  HYDRICK,  WATTS,  and  FBAS- 
ER,  JJ.,  concur. 


(in.  N.  O.  196) 
KIRKPATRICK  v.  McCRACKEN. 

(Supreme  Court  of  North  Carolina.     Dec.  14. 

1912.) 

1.  Boundaries  (S  35*)--Eviobnc]b— Acts  and 
Admissions. 

Where  a  division  line  between  tracts  of 
land  can  be  located  by  the  plain  and  unambigu- 
ous calls  of  the  deed^  the  acts  and  admissions 
of  the  parties  daimmg  the  respective  tracts 
are  not  competent  evidence  to  change  the  line; 
but,  where  the  dividing  line  ifi  in  dispute,  such 
acts  and  admissions  recogDising  a  certain  line 
as  the  proper  division  line  are  competent 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  II 153-159,  163,  166,  177-183;  Dec. 
Dig.  S  35.*] 

2.  Boundaries    (|   47*)  —  Establishment — 
Estoppel. 

Where  a  division  line  between  tracts  of 
land  can  be  located  by  the  plain  and  unambigu- 
ous calls  of  the  deed^  the  acts  and  admifisions 
of  the  parties  claimmg  the  respective  tracts 
are  not  competent  evidence  to  estop  a  party 
from  setting  up  the  true  line. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  §§  227-231;   Dec.  Dig.  §  47.*] 

Appeal  from  Superior  Court,  Haywood 
County;    Lane,  Judge. 

Action  by  W.  C.  Klrkpatrick  against  W. 
D.  McCracken.  Judgment  for  plaintiff,  and 
defendant  appeals.     No  error. 

The  action  involved  the  title  to  land,  and 
the  usual  issues  were  submitted  and  found 
for  plaintiff  and  the  damage  assessed  at  $15. 
From  the  judgment  rendered,  defendant  ap- 
pealed. 
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W.  T.  Crawford  and  Smathers  &  Morgan, 
all  of  Waynesville,  for  appellant  S.  G. 
Welch,  of  Waynesville,  and  Bickett,  White 
&  Malone,  of  Louisburg,  for  appellee. 

BROWN,  J.  This  controversy  concerns 
the  location  of  a  boundary  line  between 
plaintiff  and  defendant's  lands,  a  prolific 
source  of  litigation  between  '*angry"  Saxons, 
as  said  by  the  counsel  for  plaintiff.  There 
is  involved  the  narrow  strip  of  land  lying 
between  the  red  line,  1  to  A,  and  the  black 
line,  1  to  2,  on  the  map;  the  plaintiffs  con- 
tention being  represented  by  the  black  line 
and  the  defenda^nt's  by  the  red.  The  other 
lines  shown  on  the  map  are  not  in  dispute. 

^      HlCKOHY 

conHER  Gone 
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Both  parties  offered  evidence  tending  to 
locate  the  line  according  to  their  respective 
contentions,  which  it  is  unnecessary  to  set 
out  The  defendant  excepts  because  the 
court  admitted  evidence  that  plaintiff  and 
defendant  had  a  division  line  run  by  Sur- 
veyor Parks,  and  agreed  that  it  was  to  be 
recognized  as  the  true  division  line  and 
built  a  fence  on  it,  which  was  afterwards 
destroyed  by  defendant  We  do  not  think 
the  exception  under  the  circumstances  of 
this  case  can  be  sustained. 

[1,  2]  Where  a  division  line  between  tracts 
of  land  is  well  ascertained,  and  can  be  locat- 
ed by  the  plain  and  unambiguous  calls  of 
the  deed,  the  acts  and  admissions  of  the 
parties  claiming  the  respective  tracts  are 
not  competent  evidence  either  to  change  the 
line  or  to  estop  the  party  from  setting  up 
the  true  line.  Shaffer  v.  Gaynor,  117  N.  G. 
15,  23  S.  E.  154.  But  where  the  dividing 
line  is  in  dispute  and  is  unfixed  and  uucer- 
tain,  the  acts  and  admissions  of  the  adjoin- 


ing proprietors  recognizing  a  certain  line  as 
the  proper  division  line  is  evidence  com- 
petent to  be  submitted  to  the  jury.  David- 
son V.  Arlege,  97  N.  C.  172,  2  S.  E.  SIS. 
Parol  evidence  is  competent  to  fix  an  un- 
certain controverted  boundary.  Haddock  v. 
Leary,  148  N.  C.  380,  62  S.  E.  426. 

Although  held  otherwise  in  this  state,  in 
many  Jurisdictions  it  is  held  that  the  set- 
tlement of  a  boundary  by  a  parol  agreement 
is  not  obnoxious  to  the  statute  of  frauds. 
5  Oyc.  d31,  and  cases  cited.  The  reason  for 
the  rule  obtaining  in  these  Jurisdictions  is 
well  stated  in  a  Texas  case,  cited  in  the 
note  as  follows:  *'The  reason  of  the  rule 
is  based  upon  the  idea  that  the  parties  do 
not  undertake  to  acquire  and  pass  the  title 
to  real  estate,  but  they  simply  fix  and  de- 
termine the  situation  and  location  of  the 
thing  that  they  already  own;  the  purpose 
being  simply  by  something  agreed  upon  to 
identify  their  several  holdings,  and  make 
certain  that  which  they  regard  as  uncer- 
tain." Lecomte  v.  Toudouze,  82  Tex.  214, 
17  S.  W.  1050.  This  view  is  also  sustained 
by  the  text  books:  Brown  on  Statute  of 
Frauds,  §  75;  Reid  on  Statute  of  Frauds, 
S  746. 

We  think,  however,  the  Judge  really  con- 
fined this  evidence  excepted  to  to  the  recov- 
ery of  damages  for  the  destruction  of  the 
fence.  The  other  assignments  of  error  re- 
late to  the  charge  of  the  court  We  deem  It 
unnecessary  to  discuss  them.  The  issue  In- 
volved was  one  of  fact,  and  we  think,  from 
an  examination  of  the  charge,  it  was  proper- 
ly and  fairly  presented  to  the  Jury. 

No  error. 

afii  N.  G.  82) 

JUSTICE  et  al.  v.  CITT  OF  ASHBVILLE. 

(Supreme  Court  of  North  Carolina.     Dec.  14, 

1912.) 

1.  Municipal  Cobporations  (5  406*)— Spe- 
cial Assessments  —  Authobitt  of  Leois- 

LATUBE. 

The  Legislature  by  municipal  charter  may 
provide  that  only  such  property  as  is  specially 
benefited  by  the  construction  of  sewers  shall 
be  liable  to  assessment  therefor. 

[Ed.  Note.— >For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  §{  1001,  1002:  Dec. 
Dig.  S  406.*] 

2.  Municipal  Cobpobations  (f  439*)— Spe- 
cial Absbssmsntb— Allowance  fob  Bene- 
fits. 

A  municipal  charter  which  does  not  re- 
quire that,  in  fixing  assessments  for  benefits 
from  the  construction  of  sewers,  the  Jury  should 
consider  the  fact  that  the  owners  of  property 
specially  assessed  are  subject  to  taxation  to  pay 
interest  on  bonds  issued  to  construct  sewers 
in  other  parts  of  the  city,  is  valid,  since  such 
matters  cannot  be  foreseen,  and  since  in  matters 
of  municipal  improvements  and  local  assess- 
ments a  power  clearly  conferred  will  carry  all 
incidental'  authority  essential  to  its  execution 
by  ordinary  and  appropriate  methods. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1063;    Dec.  Dig.  | 

439.*] 
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8.  Municipal  Gobpokations  (J  460*)— Pub- 
lic IMPBOVEICSNTB— DBSIQNATION  OF  TAX- 
ING  DiSTBIOT. 

The  layin|;  out  of  a  taxing  district  for  pur- 
poses of  levying  special  assessments  may  be 
done  in  the  legislative  charter  or  by  the  city 
under  its  power  to  make  improYements  and 
levy  assessments. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i|  1073,  1074;  Dec. 
Dig.  i  450.*] 

4.  Municipal  Corpobationb   (J  484*)— Pbb- 

8UMPTI0NS— ReOULABITT    OF  OFFICIAL  PBO- 
CESDING8. 

The  presumption  is  in  favor  of  the  reg- 
ularity of  proceedings  by  a  municipality  m 
assessing  and  levying  benefits  for  sewers. 

[Ed.  Note, — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i§  1137-1139;  Dec 
Dig.  S  484.*] 

Appeal  from  Superior  Court,  Buncombe 
County;    Long,  Judge. 

Injunction  by  W.  T.  Justice  and  others 
against  the  City  of  Asheville.  Judgment  for 
defendant,  and  plaintiffs  appeaL     Affirmed. 

This  action  was  brought  by  the  plaintiffs, 
as  citizens,  taxpayers,  and  property  owners 
of  the  city  of  Asheville,  to  restrain  the 
collection  of  certain  assessments  charged 
against  their  property  for  the  construction 
of  sewers,  and  was  heard  on  complaint  and 
answer. 

The  motion  for  a  restraining  order  was 
denied,  and  the  plaintiffs  excepted  and  ap- 
pealed. 

The  complaint  is  as  follows: 

"(1)  That  the  plaintiffs  are  citizens  and 
residents  and  the  owners  of  real  and  per- 
sonal property  situated  in  the  city  of  Ashe- 
ville, N.  C,  and  that  the  defendant,  the 
city  of  Asheville,  is  a  municipal  corpora- 
tion, organized  under  the  laws  of  North 
Carolina. 

"(2)  That  prior  to  the  year  1901  the  said 
city  of  Asheville,  in  order  to  enable  It  to 
construct  in  said  city  a  system  of  sewerage, 
under  and  by  virtue  of  the  authority  of  the 
General  Assembly  of  North  Carolina,  Issued 
and  sold  its  coupon  bonds  amounting  to  the 
sum  of  about  three  hundred  thousand  dol- 
lars, and  with  the  funds  thus  raised  laid 
in  the  city  of  Asheville  a  system  of  sewers 
as  hereinafter  alleged.  That  said  coupon 
bonds  of  the  city  of  Asheville  or  renewals 
thereof  are  still  outstanding  and  unpaid  and 
bear  interest  payable  semiannually  and  the 
property  In  the  city  of  Asheville  is  annually 
taxed  to  pay  the  interest  on  said  bonds,  and 
is  liable  to  be  taxed  for  the  purpose  of  rais- 
ing funds  to  pay  the  principal  of  said  bonds 
as  they  mature. 

"(3)  That  under  and  by  virtue  of  the 
charter  of  the  city  of  Asheville,  as  it  ex- 
isted prior  to  the  year  1901,  and  by  means 
of  the  funds  and  money  raised  by  the  sale 
of  said  coupon  bonds,  as  hereinbefore  men- 
tioned, the  city  of  Asheville  laid  on  all  of 


the  principal  streets  in  said  dty  and  in 
front  of  all  of  the  most  valuable  property 
in  said  city,  including  the  entire  business 
section  of  said  city,  and  all  of  the  best  and 
most  valuable  residence  portions  of  said 
dty,  a  system  of  sewers,  all  of  which  were 
laid  at  the  public  expense  and  out  of  the 
funds  derived  from  the  sale  of  said  bonds 
as  aforesaid.  That  from  said  bonds,  as 
the  plaintiffs  are  advised  and  believe,  sew- 
ers were  laid  in  the  city  of  Asheville  on 
Pack  Square,  North  Main,  and  South  Main 
streets,  College  street,  Woodfin  street,  Spruc«< 
street,  Vance  street.  Oak  street,  Merrimon 
avenue.  Orange  street.  Central  avenue,  Clay- 
ton street,  Charlotte  street.  Pine  street, 
Chestnut  street.  East  street,  Cent^  street. 
Hillside  street.  Liberty  street.  Border  street. 
Water  street,  Penland  street,  Hiawassee 
street,  Haywood  street,  Flint  street.  Cherry 
street,  Stames  avenue,  Cumberland  avenue, 
Bearden  avenue^  Wes^t  Chestnut  street,  Cul- 
lowhee  street,  Soco  street,  Montford  avenue, 
Watagua  street.  West  Haywood  street.  De- 
pot street,  Ann  street,  French  Broad  avenue, 
Philip  street.  Grove  street,  Ashland  avenue, 
Church  street,  Lexington  avenue,  Southslde 
avenue,  Market  street,  Davidson  street.  Val- 
ley street,  Bartlett  street,  and  various  other 
streets  in  said  dty.  That  the  above-men- 
tioned streets  And  the  sewers  laid  thereon 
are  the  streets  and  sewers  in  front  of  most 
of  the  property  in  the  city  of  Asheville,  and 
especially  in  front  of  that  property  which  is 
more  valuable  in  proportion  to  the  size  of 
lots  and  more  valuable  in  the  improvements 
on  it  than  any  other  portion  in  the  dty  of 
Asheville. 

"(4)  That  pretending  to  act  under  and  by 
virtue  of  chapter  100  of  the  Private  Laws  of 
1901,  S  71,  and  the  laws  of  North  Carolina 
amepdatory  thereof,  since  the  year  1901,  the 
said  dty  of  Asheville,  through  its  mayor  and 
board  of  aldermen,  proceeded  to  lay  sewers 
on  certain  of  the  streets  in  the  dty  of  Ashe- 
ville, and  partially  on  those  streets  on  which 
the  property  of  the  plaintiffs  above  mention- 
ed abuts,  and  have,  by  virtue  of  said  statute 
and  of  the  proceedings  conducted  under  the 
same,  attempted  to  levy  assessments  upon 
the  property  of  these  plaintiffs  for  the  cost 
and  expense  of  laying  said  sewers  on  said 
streets,  and  now  claims  a  lien  on  the  prop- 
erty of  the  said  plaintiffs  and  each  of  them, 
and  l8  threatening  and  endeavoring  to  en- 
force the  same  by  virtue  of  said  alleged 
claim  of  lien,  and  are  threatening  to  adver- 
tise the  same  for  sale  by  virtue  of  said  al- 
leged lien,  and  have  thus  incumbered  and 
cast  a  cloud  upon  the  title  of  the  plaintiffs 
to  their  said  property,  and  have  injured  and 
damaged  the  plaintiffs  irreparably.  That 
the  said  city  of  Asheville  claims  assess- 
ments against  the  property  of  the  plaintiffs 
above  mentioned  for  laying  sewers  on  streets 


^or  other  cases  see  Bame  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 


S24 


76  SOUTHBASTBRN  BBPOBTEB 


(N.a 


1  96  28 

56  06 
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66  12 

53  50 

21  00 

137  50 

34  00 

26  00 

32  32 

52  00 

19  34 

In  said  city  and  in  front  at  their  property, 
as  follows: 

W.  T.  Justice,  McDowell  street 

F.  P.  In^le,  Blade  street 

Mrs.  Z.  W.  Israel,  103  Blanton  street 

R.  T.  Scbank,  McDowell  street 

R.  T.  Schank,  Choctaw  avenue 

L.   L.   Brookshire,  Black   and   Brook- 
shire  streets  

H.  M.  S  prose.  Black  street 

H.  M.  Sprose,  Ralph  street 

H.  M.  Sprose,  Ashland  avenue 

J.  O.  Whitted,  Black  street 

James  Stanhack 

John  Lochran 

J.  M.  Spurlin,  Blanton,  and  Phifer. . . 

C.  M.  AVilliams,  Blanton 

O.  P.  Miller,  Blanton 

a  R.  Perry,  Phifer 

P.  H.  Thrash,  Blanton  street 

W.  C.  Bryson,  Blanton  street 

J.  S.  Foster,  Phifer 

A.  J.  Gilliam 

R,  N.  Brookshire,  Brookshire  street. .. 

H.  H.  Justice,  Hillside  street • 

W.  W.  Goldsmith 

"(5)  That  under  and  by  virtue  of  the  char- 
ter of  the  city  of  Asheville  all  persons  own- 
ing real  estate  in  said  city  are  required,  at 
the  discretion  of  the  mayor  and  board  of  al- 
dermen of  said  city,  and  at  their  own  ex- 
pense, to  connect  their  said  property,  wheth- 
er improved  or  unimproved,  with  the  sewers 
of  said  city,  and  by  virtue  of  said  authority 
the  said  city  of  Asheville  has  compelled  the 
plaintiffs  above  named  to  connect  their  said 
property  with  said  sewers. 

"(6)  That  the  property  6f  the  plaintiffs 
above  mentioned,  and  all  other  property  of 
the  plaintiffs  situated  in  the  city  of  Ashe- 
ville, is  annually  taxed  to  pay  the  interest 
of  said  bonds  which  were  issued  to  raise 
money  to  lay  the  sewers  hereinbefore  refer- 
red to  and  mentioned  in  paragraph  3  of  tliis 
complaint;  and,  In  addition  to  that,  the 
property  of  the  plaintiffs  has  been  subjected 
to  a  claim  of  Hen  in  favor  of  said  city  on 
account  of  the  sewers  laid  in  the  streets  on 
which  the  plaintiffs*  said  properties  abut, 
but  that  none  of  the  property  situated  on  the 
streets  mentioned  in  paragraph  3  of  this 
complaint  has  been  assessed  for  sewers  laid 
on  said  streets,  but  the  sewers  laid  In  front 
of  said  property  and  used  by  said  property 
were  paid  out  of  the  general  funds  of  said 
city  and  by  taxation  on  the  property  of 
these  plaintiffs  as  well  as  on  the  property  of 
all  other  persons  In  the  city  of  Asheville. 
That  the  plaintiffs  are  advised  and  believe 
that  said  alleged  claims  of  liens  for  sewer- 
age assessments  on  their  property  and  on  all 
other  property  situated  in  the  dty  of  Ashe- 
ville on  which  a  lien  is  claimed  for  sewerage 
under  tlie  same  conditions  are  absolutely 
null  and  void,  contrary  to  the  Constitution 
of  the  state  of  North  Carolina,  and  contrary 
to  the  Constitution  of  the  United  States, 
contrary  to  common  reason  and  common  jus- 
tice, unequal  in  the  burdens  which  it  author- 
izes the  mayor  and  the  board  of  aldermen  to 
Impose  upon  property  in  said  city,  unreason- 
able, unjust,  and  oppressive.    That  the  plain- 


tiffs hereto  are  In  most  instances  humble 
people,  and  their  property  is  of  very  little 
value  as  compared  with  the  most  valuable 
property  In  said  city ;  and,  when  considered 
per  front  foot,  on  an  average  would  not  be 
worth  one-tenth  the  amount  of  the  average 
value  per  front  foot  of  the  property  men- 
tioned in  paragraph  three  of  this  complaint, 
as  these  plaintiffs  verily  believe.  And  the 
plaintiffs  further  allege  that  said  assess- 
ments for  sewers  in  front  of  their  said  prop- 
erty are  for  amounts  much  larger  than  any 
actual  benefit  conferred  upon  the  property 
by  the  construction  of  such  sewers,  and  that 
said  assessments  were  Irregularly  and  un- 
lawfully made  and  levied,  and  are  therefore 
null  and  void. 

"(7)  And  the  plaintiffs  farther  allege  that, 
as  they  are  advised  and  believe,  the  said 
assessments  and  the  statute  under  which  tbey 
are  levied  are  illegal,  unconstltational,  and 
void;  that  the  said  statute  is  discriminatory, 
and,  if  enforced  against  these  plaintiffSp 
would  deprive  them  of  all  their  property 
without  due  process  of  law,  and  deprive  them 
of  the  equal  protection  of  the  laws;  tbat 
said  statute,  as  they  are  advised  and  be- 
lieve, Is  contrary  to  the  Constitution  of  the 
state  of  North  Carolina,  and  is  therefore 
void;  that  said  alleged  statutes  constituting 
a  part  of  the  charter  of  the  city  of  Asheville, 
which  are  attempted  to  be  enforced  in  this 
cause,  and  the  assessments  levied  thereun- 
der, are  contrary  to  the  Constitution  of  the 
United  States,  and  especially  the  fourteenth 
amendment  of  said  Constitution,  and,  if  en- 
forced, would  deprive  these  plaintiffs  of  their 
property  without  due  process  of  law  and  de> 
prlve  them  of  the  equal  protection  of  the 
law,  and  the  plaintiffs  hereby  especially 
plead  the  said  Constitution  of  the  United 
States  and  the  amendments  thereto  and  rely 
upon  the  same  for  protection  in  this  cause. 

"Wherefore,  the  plaintiffs  pray: 

"(1)  That  an  Injunction  be  issued  enjoin- 
ing and  restraining  the  city  of  Asheville  from 
enforcing  said  assessments  or  collecting  the 
money  claimed  by  it  on  account  thereof. 

**(2)  .That  said  assessments  be  set  aside  and 
declared  null  and  void. 

"(3)  That  the  plaintiffs  have  all  such  other 
and  further  relief  as  they  may  be  entitled  to 
and  to  the  court  may  seem  meet" 

The  defendant  denies  that  it  has  exceeded 
its  powers,  and  alleges,  in  its  answer,  that 
said  assessments  were  regularly  and  legally 
made  under  the  provisions  of  its  charter. 
A  map  of  the  sewerage  system  in  Asheville 
is  made  a  part  of  the  record,  which  shows 
that  the  main  sewer  lines,  into  which  other 
sewers  empty,  were  constructed  with  the 
money  derived  from  the  bond  issue  referred 
to  in  the  complaint 

The  provisions  of  the  charter  of  the  de- 
fendant, material  to  this  Inquiry,  are:  **Sea 
179.  Said  board  of  aldermen  shall,  from  time 
to  time,  lay,  build  and  construct  In  said  city 
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such  system  of  waterworks,  water  pipes,  sew- 
erage and  sewer  pipes  and  extension  of  the 
same  as  to  it  may  seem  advisable,  or  cause 
the  same  to  be  so  laid,  built  and  constructed, 
and  shall  keep  the  same  in  proper  condition 
and  repair,  with  proper  connections,  and 
make  all  necessary  provisions  for  so  doing 
and  shall  control  and-  regulate  such  system 
and  every  part  thereof,  and  may  require 
the  owner  or  owners  of  any  Improved  lots  in 
said  city  on  any  public  street  or  alley  where 
such  water  and  sewer  pipes  have  been  laid, 
or  are  conveniently  accessible,  or  on  any  line 
of  pipes,  to  connect  such  lot  with  such  sewer 
and  water  pipes  in  the  manner  and  at  the 
places  designated  by  said  board  of  alder- 
men, upon  like  notice,  terms  and  conditions 
as  are  hereinbefore  provided  for  paving  side- 
walks, and  upon  failure  of  the  owner  or 
owners  to  so  connect  the  same  within  the 
time  in  such  notice  required  said  board  of 
aldermen  may  enter  upon  such  lot  and  make 
tuch  connections  and  charge  the  costs  there- 
of against  said  lot  in  the  same  manner  as 
hereinbefore  provided  in  the  case  of  side- 
walks, and  such  costs  so  charged  shall  be  col- 
lected and  shall  constitute  a  lien  upon  such 
lot  in  the  same  manner  and  to  be  enforced  in 
the  same  manner  and  with  like  powers  and 
privileges  as  is  hereinbefore  provided  In  re- 
gard to  sidewalks.  And  In  all  cases  where  a 
sewer  shall  be  laid  by  or  under  the  author- 
ity of  said  board  of  aldermen  in  any  street 
In  said  city,  the  costs  and  expense  of  laying 
and  constructing"  same  shall  be  assessed 
against  the  property  abutting  on  each  side 
of  said  street  as  well  as  against  all  property 
within  the  radius  of  benefit  arising  from 
6uch  improvements,  though  not  actually  abut- 
ting thereon;  the  property  liable  to  assess- 
ment hereunder  and  the  apportionment  of 
the  costs  and  expense  of  said  Improvement 
against  the  same  in  case  of  disagreements 
between  the  owner  or  owners  thereof,  and 
said  board  of  aldermen  as  to  the  pro  rata 
part  of  said  costs  and  expense  which  should 
be  assessed  against  any  piece  or  parcel  of 
property  benefited  as  aforesaid,  to  be  deter- 
mined by  a  Jury  of  seven  freeholders  of 
said  city  unconnected  by  consanguinity  or 
afllnity  with  any  of  the  persons  supposed  to 
be  affected  by  said  improvements,  and  sum- 
moned to  pass  upon  said  questions  above 
mentioned,  by  any  policeman  of  said  city 
upon  writ  to  him  directed  by  the  mayor  un- 
der the  seal  of  said  city  commanding  that 
such  be  done,  and  succintly  describing  the 
duties  to  be  performed  by  such  Jury.  £2ach 
Juror  shall  be  sworn  by  the  mayor  or  any 
other  person  competent  to  administer  oaths 
In  this  state,  to  faithfully  and  impartially 
execute  the  duties  of  his  ofilce  before  enter- 
ing upon  the  performance  thereof.  Each 
member  of  said  Jury  summoned  as  aforesaid 
shall  repair  to  the  mayor's  office  at  a  date 
and  hour  to  be  named  in  the  mayor's  said 
writ,  not  more  than  five  days  after  the  date 


of  the  same,  for  the  purpose  of  being  sworn 
as  hereinbefore  required.  Upon  the  assem- 
bling of  said  Jury  at  the  mayor's  office,  any 
person  summoned  as  aforesaid,  upon  excuse 
offered  satisfactory  to  said  mayor,  may  by 
him  be  excused  from  further  service;  and 
it  shall  be  the  duty  of  the  mayor  to  require 
any  policeman  of  the  dty  to  forthwith  sum- 
mon another  person  having  the  qualifications 
hereinbefore  described  to  serve  upon  said  Ju- 
ry in  the  place  and  stead  of  the  Juror  so 
excused  by  the  mayor.  Immediately  after 
being  sworn  as  aforesaid,  said  Jury  as  finally 
constituted  shall  proceed  without  unneces- 
sary delay  to  view  the  street  and  section  in 
which  said  improvement  has  been  or  is  pro- 
posed to  be  made,  as  hereinbefore  describ- 
ed, and  shall  within  a  reasonable  time  there- 
after, not  exceeding  five  days,  and  after 
due  consideration  thereof,  make  up  their  re- 
port, a  majority  concurring  therein.  In  which 
shall  be  generally  described  each  piece  of 
property  deemed  by  them  to  be  beneficially 
affected  by  said  improvement,  together  with 
the  amount  of  the  special  benefit  thereto 
arising  from  such  improvement,  and  giving 
also  the  name  or  names  of  the  supposed 
owner  or  owners  thereof.  In  case  of  inabili- 
ty of  said  Jury,  with  a  majority  concurring, 
to  agree  upon  the  special  benefit  to  any  piece 
or  parcel  of  land  as  aforesaid  arising  from 
such  improvements,  after  being  together  and 
considering  same  for  twenty-four  hours,  they 
may  be  excused  from  further  consideration 
thereof  by  said  mayor,  and  shall  file  their 
report  as  hereinafter  required  concerning  the 
pieces  or  parcels  of  land  upon  which  they 
shall  have  been  able  to  agree;  and  the  mayor 
may,  by  writ,  as  hereinbefore  described,  im- 
mediately require  another  Jury  of  seven  per- 
sons possessing  the  same  qualifications  as 
said  first-mentioned  Jury,  to  be  summoned 
and  qualified  as  aforesaid,  who  shall  forth- 
with proceed  in  the  manner  and  within  the 
time  hereinbefore  mentioned,  to  pass  upon 
and  determine  the  questions  left  undeter- 
mined by  said  first-mentioned  Jury,  and  to 
file  their  report  in  the  manner  and  within 
the  time  herein  required  in  cases  where  there 
is  no  disagreement  upon  the  part  of  the 
Jury.  After  making  up  their  report  as  herein 
required,  said  Jury  shall  forthwith  file  the 
same  with  the  city  clerk  of  Asheville,  who 
shall  submit  it  to  the  board  of  aldermen  at 
their  next  regular  meeting  after  the  day  on 
which  the  same  is  filed  as  aforesaid,  for 
their  action.  Said  board  of  aldermen  shall, 
at  said  meeting  or  at  any  regular  meeting 
thereafter,  not  exceeding  .twenty  days  from 
the  date  of  the  submission  of  the  same,  re- 
quire the  city  clerk  to  publish  a  notice  for 
not  less  than  twenty  days  in  some  newspa- 
per published  in  said  city,  and  of  general 
circulation  therein,  to  the  effect  that  said 
jury  has  made  its  report  and  prorated  and 
assessed  the  costs  and  expense  of  said  im- 
provement (which  shall  be  described  general- 
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ly)  against  the  property  specially  benefited 
thereby,  naming,  where  iwsslble,  the  owners 
thereof,  or  the  party  In  whose  name  said 
property  may  be  listed  for  taxation,  or  in 
case  the  name  of  the  owner  cannot  be  ascer- 
tained, and  said  property  is  not  listed  for 
taxation,  then  the  name  of  the  party  occu- 
pying the  same,  if  any,  and  admonishing  all 
persons  interested  therein,  particularly  those 
named  in  said  notice,  that  said  report  has 
been  filed  with  the  city  clerk,  and  they  and 
each  of  them  are  required  to  be  and  appear 
at  a  regular  meeting  of  said  board  of  alder- 
men, to  be  specified  in  said  notice,  and  to  be 
held  not  less  than  ten  days  after  the  date 
of  the  expiration  of  said  notice,  and  show 
cause,  if  any  should  exist,  why  said  report 
should  not  be  approved  and  confirmed  by 
said  board  of  aldermen,  and  at  such  meeting 
said  board  of  aldermen  shall  tal^e  up  and 
consider  the  report  of  said  jury,  and  hear 
any  competent  evidence  from  any  person 
interested  in  the  property  affected  thereby 
touching  any  matters  covered  by  said  report 
and  to  that  end  said  board  of  aldermen  are 
hereby  constituted  a  court  with  power  to 
send  for  persons  and  papers,  to  provide  for 
the  examination  of  witnesses  and  to  punish 
witnesses  or  others.  In  proper  cases,  for  con- 
tempt of  court  After  hearing  evidence  as 
aforesaid  and  duly  considering  said  report 
or,  in  case  no  objection  is  made,  after  duly 
considering  said  report,  said  board  of  alder- 
men may  approve,  correct,  amend,  modify 
or  reject  the  same,  or  any  item  therein,  as 
to  them  may  seem  Just  and  proper,  and  said 
report  or  said  corrected,  amended  or  modified 
report,  as  the  case  may  be,  shall  then  be  en- 
tered in  full  in  a  book  to  be  provided  for 
that  purpose  by  the  board  of  aldermen,  and 
to  be  entitled  'Record  of  Sewer  Liens,'  which 
book  shall  be  properly  and  accurately  in- 
dexed, as  near  as  may  be,  in  the  name  of  the 
owner  of  the  property  affected  by  said  im- 
provement, so  as  to  enable  the  public  to 
whom  said  book,  with  its  index,  shall  always 
be  open  and  accessible  during  business  hours, 
to  readily  ascertain  what  property  may  be 
affected  by  said  assessment  and  the  amount 
of  said  assessment  against  each  piece  or 
parcel  of  property.  Any  aggrieved  party 
may  appeal  from  the  final  determination  of 
said  board  of  aldermen  with  respect  to  said 
report,  or  any  item  therein,  as  aforesaid, 
within  ten  days  after  the  date  of  the  regis- 
tration thereof,  as  above  provided,  to  the 
next  term  of  the  superior  court  of  Buncombe 
county,  beginning  more  than  ten  days  after 
the  date  of  such  appeal,  by  serving  notice 
of  appeal  upon  the  mayor  of  said  city,  and 
sped^ing  therein  the  particulars  in  which 
he  considers  himself  aggrieved  by  such  de- 
termination of  such  board  of  aldermen.  On 
any  such  appeal  the  appellate  court  shall 
have  ix)wer  to  Increase,  afl5rm  or  diminish 
the  amount  of  the  item  appealed  from,  but 
not  to  adjudicate  the  necessity  of  the  im- 


provement, and  such  appeal  shall  In  nowise 
hinder,  obstruct  or  delay  said  improvement 
The  amount  of  any  special  benefit  or  en- 
hanced value  so  assessed  against  any  prem- 
ises by  the  board  of  aldermen  of  said  dty, 
or  an  appeal  adjudged  against  the  same, 
shall  upon  such  final  determination  of  said 
board  of  aldermen,  with  respect  thereto,  in 
case  no  appeal  is  taken  therefrom,  or  upon 
final  Judgment  of  the  court  in  case  of  any 
such  appeal,  be  and  become  a  lien  in  favor 
of  said  city,  on  said  property  on  which  It 
has  been  so  assessed  or  adjudged,  as  of  the 
time  of  such  final  determination,  on  the  part 
of  the  board  of  aldermen,  and  shall  be  paid 
to  the  city  in  three  equal  annual  install- 
ments, one,  two  and  three  years  respectively, 
together  with  interest  on  each  installment  at 
the  rate  of  six  per  cent  per  annum  from 
said  date.  If  any  installment  shall  remain 
unpaid  for  thirty  days  after  its  maturity, 
all  installments  then  unpaid  shall  become 
due,  and  the  property  and  premises  so  asses- 
sed or  charged  shall  be  sold  for  the  payment 
of  the  same,  and  of  the  expenses  of  such 
sale  and  costs,  by  the  tax  collector  of  said 
city,  under  the  same  rules,  regulations,  re- 
strictions, rights  of  redediption  and  other 
provisions  as  are  prescribed  in  this  charter 
for  the  sale  of  real  estate  for  unpaid  taxes. 
The  installments  of  the  assessments  herein 
mentioned  or  any  part  of  same,  may  be  as- 
signed and  transferred  by  said  dty  eithw 
absolutely  or  conditionally,  as  to  the  board 
of  aldermen  may  seem  best" 

Hie  plaintiffs  resist  the  collection  of  the 
assessments  because:  *'(1)  It  (the  charter) 
requires  all  of  the  cost  and  expense  of  the 
sewers  to  be  assessed  against  private  prop- 
erty. (2)  Because,  in  considering  the  bene- 
fits to  be  derived  by  the  property  adjacent  to 
the  sewers,  the  statute  does  not  provide  that 
the  Jury  shall  take  into  consideration  the 
fact  that  the  sewers  in  all  other  parts  of  the 
dty  were  laid  out  of  the  general  funds,  and 
that  the  particular  property  in  question  is 
subject  to  taxation  to  pay  for  said  sewers 
laid  out  of  the  general  funds.  (3)  This  stat- 
ute is  subject  to  the  same  objection  and  to 
the  same  defects  which  this  court  found  to 
exist  in  section  65  of  chapter  100,  Private 
Laws  of  1901,  as  pointed  out  in  the  case  of 
Asheville  v.  Trust  Co.,  143  N.  C  360,  55  S. 
E.  800,  which  are  that  no  taxing  district  Is 
established  within  which  the  improvement  is 
to  be  made  and  spedal  benefits  assessed." 

Martin,  Rollins  &  Wright,  of  Asheville,  for 
appellants.  J.  Frazier  Glenn,  of  Asheville, 
for  appellee. 

ALLEN,  J.  [1]  The  charter  of  the  de- 
fendant expressly  provides  that  only  such 
property  as  is  specially  benefited  by  the  con- 
struction of  sewers  shall  be  liable  to  assess- 
ment, and  it  is  not  alleged  in  the  complaint 
that  the  assessments  against  the  property  of 
the  plaintififs  exceed  the  benefits.    This  being 
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true,  the  first  objection  of  the  plaintiffs  to 
the  corporate  action  of  the  defendant  is  fully 
met  by  the  cases  of  Spencer  v.  Merchant,  125 
U.  S.  345,  8  Sup.  Ct.  921,  31  L.  Ed.  763; 
Railroad  v.  Decatur,  147  U.  S.  190,  13  Sup. 
Ct  293,  37  I*  Ed.  132 ;  Paulsen  v.  Portland, 
^49  U.  S.  30,  13  Sup.  Ct  750,  37  L.  Ed.  637 ; 
Baumann  v.  Ross.  167  U.  S.  589,  17  Sup.  Ct 
966,  42  L.  Ed.  270;  Asheville  v.  Trust  Co., 
143  N.  C.  366,  55  S.  E.  800.  In  the  Spencer 
Case,  the  court  says:  **The  Legislature,  in 
the  exercise  of  its  power  of  taxation,  has 
the  right  to  direct  the  whole  or  a  part  of  the 
expense  of  a  public  improvement,  such  as  the 
laying  out,  grading  or  repairing  of  a  street, 
to  be  assessed  upon  the  owners  of  lands  bene- 
fited thereby;  and  the  determination  of 
the  territorial  district  which  should  be  taxed 
for  a  local  Improvement  Is  within  the  prov- 
ince of  the  legislative  discretion,"  and  this  is 
approved  in  the  other  cases  cited. 

[2]  The  second  objection  of  the  plaintifl^s  is 
not  that  the  Jury  did  not  consider  the  fact 
that  the  property  of  the  plaintiffs  was  sub- 
ject to  taxation  to  pay  interest  on  bonds  is- 
sued to  construct  sewers  in  other  parts  of 
the  city  of  Aslieville  in  estimating  benefits, 
but  that  the  statute  did  not  require  this  to 
be  done.  A  section  of  the  same  charter,  re- 
latiug  to  paving,  with  similar  provisions  as 
to  assessments,  was  sustained  in  Schank  v. 
Asheville,  154  N.  C.  40,  69  S.  E.  681,  and  In 
none  of  the  statutes  we  have  examined,  and 
which  have  been  approved,  have  the  elements 
entering  into  the  estimation  of  damages  and 
benefits  been  defined,  and  for  the  reason  that 
they  cannot  always  be  foreseen.  In  Paulsen 
V.  Portland,  supra,  an  ordinance  was  ap- 
proved which  required  assessments  for  sew- 
ers to  be  made  on  property  "directly  benefit- 
ed,** without  defining  what  should  be  taken 
into  consideration,  and  it  was  held:  "A  sew- 
er is  constructed  in  the  exercise  of  the  police 
power  for  the  health  and  cleanliness  of  the 
city,  and  the  police  power  is  exercised  sole- 
ly at  the  legislative  will.  Notice  by  publica- 
tion is  a  suificient  notice  to  the  taxpayer  In 
proceedings  for  the  assessment  of  a  tax  on 
his  property  for  the  construction  of  a  sewer. 
If  provision  is  made  for  notice  to  and  hear- 
ing of  each  proprietor  at  some  stage  of  the 
proceedings,  upon  the  question  what  propor- 
tion of  the  tax  shall  be  assessed  upon  his 
land,  there  is  no  taking  of  his  property 
without  due  process  of  law.*'  It  was  also 
said  in  lialeigh  v.  Peace,  110  N.  a  40,  14 
S.  E.  523,  17  L.  R.  A.  330:  **The  power  to 
make  such  assessments  must  be  clearly  au- 
thorized by  the  Legislature,  but  it  is  not  nec- 
essary, and  *of  course  not  to  be  expected, 
Indeed,  it  is  scarcely  conceivable,  that  the 
Legislature  should,  in  conferring  authority 
upon  local  bodies,  specify  in  minute  detail 
the  incidents  of  the  power.  The  courts  gen- 
erally hold  that  necessary  incidental  and 
subordinate  powers  pass  with  the  grant  of 


the  principal  power.  Any  other  ruling  would 
make  it  practically  Impossible  to  frame  stat- 
utes capable  of  reasonable  enforcement  In 
matters  of  street  improvements  and  local  as- 
sessments, as  in  kindred  matters,  it  Is  gen- 
erally held  that  a  power  clearly  conferred  in 
general  words  will  carry  all  the  incidental 
authority  essential  to  the  execution  of  the 
power  In  ordinary  and  appropriate  meth- 
ods.* **  In  the  charter  of  the  defendant  am- 
ple opportunity  is  given  to  the  owner  to  chal- 
lenge and  review  charges  against  his  prop- 
erty, and  no  claim  is  made  by  either  \>t  the 
plaintiffs  that  he  did  not  have  notice  of  the 
proceedings  or  tliat  he  was  refused  a  hear- 
ing. 

[3]  The  last  position  of  the  plaintiflls  would 
find  support  in  Asheville  v.  Trust  Co.,  supra, 
if  it  appeared  that  no  taxing  district  had 
been  laid  off;  but  while  the  case  referred 
to  holds  that  the  designation  of  the  district 
is  necessary,  it  is  also  there  decided  that  this 
may  be  done  in  the  legislative  act,  or  by  the 
city  under  the  power  to  make  the  improve- 
ments, and  to  levy  the  assessments. 

[4]  The  presumption  is  in  favor  of  the  reg- 
ularity of  the  proceedings,  and  the  presump- 
tion is  strengthened  by  the  fact  that  the 
plaintiffs  have  made  no  complaint  until  the 
improvements,  which  enhance  the  value  of 
the  property,  have  been  completed. 

The  powers  of  municipal  corporations,  as 
to  assessments  for  public  improvements,  are 
fully  discussed  and  tlie  authorities  reviewed 
by  Justice  Hoke,  in  the  recent  case  of  Tar- 
boro  V.  Staton,  156  N.  CL  508,  72  S.  £X  677. 

Upon  a  review  of  the  record,  we  find  no 
error. 

Affirmed. 


(161  N.  C.  246) 

SHAW,  Solicitor,  v.  BBIDGEIRS  et  aL 

(Supreme  Court  of  North  Carolina.     Dec  20, 

1912.) 

1.  Taxation   (8   859*) — ^Inhebitanob  Tax — 
Validity  op  Statute. 

Inheritance  Tax  Law  1911  (Laws  1911,  c. 
46)  f  6,  provides  that  all  property  within  the 
state  passing  by  will  or  intestate  laws,  or  any 
interest  transferred  in  contemplation  of  death 
to  any  person  in  trust  or  otherwise,  shall  be 
subject  to  a  tax  as  follows:  Upon  the  excess 
over  $2,(X)0  where  the  whole  amount  passing 
exceeds  that  sum,  first  where  the  person  entitled 
to  any  beneficial  interest  shall  be  the  lineal  is- 
sue or  ancestor,  brother  or  sister  of  decedent,  or 
where  the  person  to  whom  such  property  was 
devised  stood  in  the  relation  of  child  to  decedent, 
at  the  rate  of  75  cents  per  $100  of  the  value 
of  such  interest,  and  that  this  clause  shall  apply 
to  all  cases  where  taxes  have  not  been  paid  by 
the  representatives.  Sections  7  and  8  provide 
that  any  legatees  shall  only  be  relieved  by  pay- 
ment of  the  tax  which  shall  draw  interest  after 
two  years  from  decedent's  death.  Section  9 
requires  the  executor  to  deduct  the  tax  before 
payment,  if  the  legacy  is  payable  in  money,  and 
in  other  cases  to  require  payment  before  de- 
livering the  legacy,  and  if  it  be  specific  permits 
him  to  sell  it  ana  apply   the  proceeds  to  the 
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estate  after  paying  the  tax.  Section  11  makes 
the  tax  a  charge  on  the  realty  devised  until 
paid  and  a  lien  on  the  personalty  or  its  pro- 
ceeds. Section  15  requires  the  appraiser  to  fix 
a  cash  value  on  all  annuities  and  life  estates 
upon  which  the  tax  shall  be  immediately  pay- 
able out  of  the  estate,  and  section  10  provides 
that,  if  a  legacy  be  given  for  a  limited  period 
upon  a  condition  or  contingency;  the  tax  shall 
be  retained  upon  the  whole  amount,  if  the  legacy 
be  money,  and,  if  not,  application  shall  be  made 
to  make  apportionment  if  the  case  requires  it 
of  the  sum  to  be  paid  by  such  legatee,  and  for 
such  other  orders  as  equity  requires.  Held,  that 
the  inheritance  tax  law  was  constitutional  when 
viewed*  as  an  excise  or  privilege  tax  on  the 
transmission  of  proper^. 

[Ed.   Note. — For  other  cases,    see  Taxation* 
Cent  Dig.  {  1674 ;   Dec.  Dig.  §  850.»] 

2.  Taxation    (§  903*)— Inhebitanoe    Tax— 
Payment. 

While  the  tax  may  be  made  a  personal 
charge  in  the  case  of  vested  interests,  it  is  also 
pa3'able  out  of  that  part  of  the  estate  subject 
to  the  tax. 

[Ed.   Note.— For  other  cases,   see  Taxation, 
Cent.  Dig.  {  1726;    Dec.  Dig.  {  903.«] 

3.  Taxation  (S§  887,  895*)  —  Inhebitancb 
Tax — Valuation. 

To  estimate  the  amount  of  the  tax,  the 
property  must  be  valued  at  the  time  of  dece- 
dent's death,  and  it  is  assessable  and  payable  as 
soon  thereafter  as  the  orderly  administration 
of- the  estate  permits,  and  in  any  event  within 
two  years  whenever  practicable  to  appraise  it. 

[Ed.   Note. — For  other  cases,    see  Taxation, 
Cent  Dig.  SI  1709,   1714-1721;    Dec.  Dig.  §§ 

887,  895.*] 

4.  Taxation    (8    887*)— Inhebitance   Tax — 
Collection— Postponement. 

Where  it  is  not  practicable  to  ascertain  the 
amount  of  the  tax  because  of  contingencies  af- 
fecting the  value  of  the  estate  or  changing  the 
succession  to  holders,  subject  to  different  rates, 
or  where  it  is  sought  to  make  a  contingent 
legatee  subject  to  a  personal  charge  for  the 
tax  before  he  has  come  into  the  enjoyment  of 
the  estate,  when  he  may  never  become  the  own- 
er, the  collection  of  the  tax  must  be  postponed 
until  the  amount  or  the  person  to  be  charged 
can  be  properly  determined. 

[Ed.    Note. — For  other   cases,    see   Taxation, 
Cent.  Dig.  i  1709 ;   Dec.  Dig.  §  887.*] 

5.  Taxation  (S  891%*)— Inheritance  Tax — 
Life  Estates. 

Under  Inheritance  Tax  Law  1911  (Laws 
1911,  c.  46)  §  10,  providing  that  if  any  legacy 
subject  to  the  tax  be  given  for  life  or  other 
limited  period  upon  a  contingency,  if  it  be  mon- 
ey the  tax  shall  be  retained  upon  the  whole 
amount,  but  if  not  money  application  shall  be 
made  to  the  court  to  make  apportionment  of 
the  sum  to  be  paid  and  for  such  further  order 
relative  thereto  as  equity  shall  require,  where 
the  fund  to  be  taxed  is  to  be  transferred  from 
the  jurisdiction,  the  court  should  make  proper 
decrees  to  secure  the  ultimate  payment  of  the 
tax  either  by  causing  a  sufficient  amount  to  be 
invested  within  the  jurisdiction  or  requiring  a 
bond  for  that  purpose. 

[Ed.   Note. — For   other  cases,   see   Taxation, 
Dec.  Dig.  §  8911/2.*] 

6.  Taxation    (§    896*) — ^Inheritance   Tax- 
Exemptions— Amount. 

Exemption  is  allowed  in  case  of  each  legacy, 
and  where  a  fund  is  bequeathed  with  income  fo^ 
life,  payable  out  of  it,  the  legacy  is  entire,  and 
the  value  of  the  remainder  is  ascertained  by 
appraising  the  value  of  the  life  estate  and  de- 
ducting it  from  the  entire  fund  bequeathed. 

[Ed.    Note.— For   other   cases,    see   Taxation, 
Cent.  Dig.  §  1714 ;    Dec.  Dig.  |  896.*] 


7,  Taxation    (|    896*)— Inhebitance   Tax- 
Life  Estate. 

Where  a  legacy  was  given  to  a  certain  per- 
son in  trust  to  pay  him  the  income  for  life, 
then  to  his  wife  for  life,  and  the  principal  ta 
his  children  and  children's  children,  all  of  whom 
were  strangers  to  decedent,  all  of  the  interest  is 
subject  to  the  same  rate  of  inheritance  tax,  so 
that  the  value  of  the  life  estate  need  not  be  esti- . 
mated;  but  the  executor  may,  after  deducting' 
the  $2,000  exemption,  retain  the  tax  on  the 
residue. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  §  1714 ;   Dec.  Dig.  §  896.*] 

a  Taxation    (|   896*)— Inhebitancb   Tax — 
Exemption. 

A  legacy  given  to  decedent's  daughter  to 
receive  the  income  for  life,  and  at  her  death  to 
her  children  surviving,  and  the  children  of  any 
deceased  child,  is  entire,  and,  since  the  rate 
upon  all  is  the  same,  the  $2,000  exemption 
should  be  deducted  and  the  tax  paid  on  the  ex- 
cess. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent.  Dig.  §  1714 ;   Dec.  Dig.  §  896.*] 

9.  Taxation  ({  886%*)— Inheritance  Tax- 
Rate. 

A  bequest  in  trust  for  testator's  daughten- 
in-law,  whom  the  will  showed  he  held  in  tender 
regard,  the  income  from  which  was  to  be  paid 
to  them  for  life  or  widowhood,  is  controlled 
by  Inheritance  Tax  Law  1911  ^awa  1911,  c 
46)  f  6,  cL  1,  imposing  a  rate  of  y5  cents  where 
the  legatee  stood  in  the  relation  of  child  to 
decedent. 

[Ed.  Note. — For  other  cases,  see  Taxation. 
Dec  Dig.  I  886%.*] 

10.  Trusts  (8  191*) — ^Testamentabt  Trusts- 
Powers  OF  Trustee. 

Where  a  testamentary  trust  provided  that 
if  the  trustee  deemed  best  it  should  sell  the 
property  and  convert  it  into  money  and  receive 
the  proceeds  to  invest  and  reinvest,  and  to  again 
sell  and  reinvest  as  often  and  in  the  manner 
it  saw  fit,  the  trustee  had  the  power  to  dispose 
of  any  part  of  the  trust  fund  to  pay  tiie  In- 
heritance tax. 

[Ed.  Note.— For  other  cases,  see  Trusts*  Cent 
Dig.  f  243 ;    Dec.  Dig.  {  191.*1 

Clark,  C.  J.,  and  Walker,  J.,  dissenting  in 
part. 

Appeal  from  Superior  Court,  New  Hanover 
County ;  O.  H.  Allen,  Judge. 

Proceedings  by  the  State,  on  the  relation 
of  Henry  El  Shaw,  Solicitor,  against  Dmlly 
Bridgers,  and  others,  to  ascertain  and  collect 
the  inheritance  tax  on  an  estate.  From  a 
Judgment  imposing  the  tax  as  stated*  an 
appeal  was  taken.    Reversed. 

The  action  was  instituted  by  the  state, 
on  relation  of  the  solicitor  of  the  district 
as  provided  by  the  statute,  to  ascertain  and 
collect  amount  due  as  the  inheritance  tax 
on  the  estate  of  Margaret  Bridgers,  deceased, 
who  died  on  August  29,  1907,  making  dis- 
position, by  will,  of  considerable  estate. 
Among  other  legacies  was  one  of  $3,500  to 
Richard  W.  Hogue,  the  then  rector  of  St 
James  Church;*  the  income  to  be  paid  him 
for  life,  and  on  his  death  to  his  wife,  EHiza* 
beth,  for  life,  and  at  her  marriage  or  death 
the  principal  and  any  accrued  income  to 
be  paid  equally,  per  stirpes,  to  the  child  or 
children,   grandchild  or  grandchildren   who 
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should  be  alive  at  the  time  of  the  death  or  \ 
marriage  of  their  mother,  etc.,  none  of  these 
parties  being  of  kin  by  blood  or  marriage  to 
decedent  The  will,  after  making  various 
bequests  of  vested  interests,  the  tax  on 
which  has  been  paid,  makes  disposition  of 
the  residuary  estate  in  general  terms  as 
follows:  "I  direct  the  executrix  of  my  es- 
tate, not  sooner  than  twelve  months  after 
my  death,  to  divide  the  rest  and  residue  of 
my  property  and  estate,  real,  personal,  and 
mixed,  of  whatsoever  nature  and  whereso- 
ever the  same  may  be,  into  as  many  shares  as 
there  may  be  sons  and  daughters  of  mine 
alive  at  the  time  of  my  death,  and  sons  and 
daughters  of  mine,  who  have  predeceased  me 
leaving  a  child  or  children,  grandchild  or 
grandchildren  alive  at  the  time  of  my  death, 
and  widows  alive  at  the  time  of  my  death  of 
any  son  who  may  have  predeceased  me  with- 
out leaving  any  child  or  children,  grandchild 
or  grandchildren,  alive  at  the  time  of  my 
death,  all  of  which  shares  I  give,  devise,  and 
bequeath  to  the  Safe  Deposit  &  Trust  Com- 
pany of  Baltimore,  Maryland,  to  be  by  them 
held  and  disposed  of  upon  the  following 
trusts,  to  wit:  If  it  deem  best  to  sell,  con- 
vey, and  convert  into  money  any  part  or 
all  of  each  share,  and  to  receive  the  proceeds 
of  such  sale,  to  invest  alike  the  same  as  it 
deems  best,  and  if  it  deems  best  to  sell  and 
convey  and  convert  into  money  any  or  all 
of  such  investments,  and  to  reinvest  the 
proceeds  of  such  sale ;  to  again  sell,  convey, 
and  convert  into  money  and  reinvest  when 
as  often  and  in  such  manner  as  it  sees  fit; 
to  receive  the  income  from  such  share  and 
from  all  such  Investments  and  after  paying 
out  from  such  income  from  each  share  the 
taxes  on  such  share  and  the  costs  of  execut- 
ing the  trust  aa  to  such  share,  to  dispose  of 
the  same  as  follows,"  At  the  time  of  her 
death  the  testatrix  left,  her  isurviving,  Emily, 
a  daughter ;  Mary,  a  daughter ;  and  George, 
a  son;  Annie,  a  daughter-in-law  and  widow 
of  a  deceased  son,  and  children  of  this  mar- 
riage; and  Bettle,  a  daughter-in-law  and 
widow  of  another  deceased  son,  and  children 
of  this  marriage.  The  will  then  makes 
minute  and  elaborate  provision  as  to  each 
of  the  five  shares  into  wliich  this  residuum 
was  dlvicled  pursuant  to  item  11,  a  sufficient 
synopsis  of  which  appears  as  follows: 

"First  Share.  To  Emily  Bridgers:  (1) 
Income  to  be  paid  Emily  during  life.  (2) 
At  her  death  share  in  fee  to  children  sur- 
viving, and  children  of  such  as  are  dead,  if 
any,  per  stirpes.  (3)  At  her  death,  if  no 
children  or  grandchildren,  share  to  be  divid- 
ed into  as  many  shares  as  she  shall  have 
brothers  and  sisters  surviving  her,  and 
brothers  and  sisters  who  have  predeceased 
her  leaving  children  or  grandchildren,  or  a 
widow,  to  be  held.  etc. 

"Second  Share.  To  Mary  Bridgers:  Same 
as  No.  1. 

•Third  Share.   To  Annie  (daughter-in-law): 
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Same  as  No.  1,  except  income  given  to  her 
until  marriage,  and,  in  event  of  marriage, 
income  during  her  life  to  be  divided  between 
her  and  children  and  grandchildren  of  Rob- 
ert per  stirpes. 

"Fourth  Share.  To  Bettle  (daughter-in- 
law)  :    Same  as  No.  3. 

"Fifth  Share.  To  George  Bridgers:  (1> 
Income  to  him  for  life.  (2)  At  his  death 
leaving  a  widow  to  her  until  marriage.  '(3) 
At  her  marriage  income  during  her  life  to 
be  divided  between  her  and  his  children  and 
grandchildren  per  stirpes.  (4)  At  her  death 
as  provided  in  share  No.  1,  subsections  2 
and  8.  (5)  If  no  widow,  as  provided  in  share 
No.  1,  subsections  2  and  3.*' 

That  the  residuary  estate  consists  entirely 
of  bonds,  stocks,  and  other  securities,  and 
the  Safe  Deposit  &  Trust  CJompany  is  a  cor- 
poration resident  in  the  city  of  Baltimore. 

On  the  record  the  following  questions  were 
propounded  as  being  necessary  to  a  deter- 
mination of  the  case: 

"First  Whether  any  inheritance  tax  is 
now  due  and  payable  upon  the  several  shares 
composing  the  said  residue  of  the  estate, 
and  also  upon  the  bequest  of  ^,500  to  the 
said  Richard  W.  Hogue,  his  wife  and  issue. 

"Second.  Whether  the  said  legacies  are 
to  be  valued  for  the  purpose  of  the  inheri- 
tance tax  as  to  the  date  of  the  death  of 
Mrs.  Margaret  E.  Bridgers,  the  testatrix; 
and,  if  not,  as  to  what  date  the  said  value 
is  to  be  ascertained  and  estimated. 

"Third.  If  the  said  inheritance  taxes  are 
presently  payable,  is  it  the  duty  of  Eboily 
Bridgers,  executrix,  and  has  she  the  power, 
to  sell  any  stock  or  securities  constituting 
the  several  shares  of  the  said  residue,  in 
order  to  raise  money  to  pay  the  said  taxes? 

"Fourth.  Or  shall  the  said  taxes  be  paid 
by  the  Safe  Deposit  &  Trust  Company  of 
Baltimore,  as  trustee,  or  by  the  legatees  to 
whom  the  several  shares  may  be  left  in 
trust  for  their  lives;  and,  if  not,  in  what 
way  and  by  whom  are  they  to  be  paid? 

"Fifth.  Must  the  several  shares  into  which 
the  said  residue  is  to  be  divided  be  separate- 
ly set  apart  before  the  said  tax  can  be  lev- 
ied or  paid  upon  each  of  the  said  shares? 

"Finally.  Whether,  under  the  inheritance 
tax  law,  or  any  of  its  provisions,  the  fund, 
or  any  part  thereof,  is  liable  to  the  charge  of 
an  Inheritance  tax,  and  in  whose  hands?" 

Upon  these,  the  facts  chiefly  relevant, 
there  was  Judgment  in  part  as  follows :  "Or- 
dered and  adjudged  that  no  inheritance 
tax  upon  the  said  estate  is  now  due  and  pay- 
able other  than  the  inheritance  tax  which 
has  already  been  paid  by  the  executrix  upon 
the  legacies  or  the  estate  which  were  direct- 
ly bequeathed  without  conditions  and  limita- 
tions, and  the  court  doth  find  that  it  is  im- 
practicable to  ascertain  at  the  present  time, 
and  until  all  of  the  legacies  fall  in  and  be- 
come due,  the  amount  or  proportion  of  said 
Inheritance  tax  which  shall  be  paid  or  by 
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whom  the  same  shaU  be  paid.  It  Is  further 
ordered,  adjudged,  and  decreed  that  no 
inheritance  tax  shall  be  paid  on  the  legacies 
and  estates  which  were  bequeathed  and  de- 
vised for  life  and  in  remainder  until  the 
falling  tn  of  said  estates,  and  that  the  Safe 
Deposit  &  Trust  Company  of  Baltimore,  Md., 
upon  the  falling  In  of  each  of  said  legacies 
or  estates,  shall,  at  such  times  as  the  said 
legacies  or  estates  in  remainder  shall  fall  In 
and  become  due,  pay  such  Inheritance  tax 
upon  the  value  of  the  said  legacies  or  estates 
as  they  or  It  existed  at  the  date  of  the  death 
of  the  testator,  and  in  such  amounts  and 
proportions  as  they  or  it  at  that  time  shall 
be  due  and  payable.  In  accordance  with  the 
statute  In  force  and  effect  at  the  death  of 
the  testatrix,  Margaret  B.  Bridgers,  having 
due  regard  to  the  niunber  of  legatees  or 
beneficiaries,  among  whom  at  that  time  each 
of  the  said  legacies  or  bequests  so  bequeath- 
ed shall  be  divided,  allowing  to  each  one  of 
said  legatees  or  beneficiaries  an  exemption 
of  $2,000  upon  the  total  amount  of  each  of 
said  legacies  or  bequests  due  to  each  of  said 
legatees  or  beneficiaries  at  the  falling  in  of 
said  legacies  or  estates.  And  it  Is  further  or- 
dered and  adjudged  that  the  said  executrix, 
Emily  Bridgers,  shall  be  and  Is  herewith  per- 
mitted and  allowed  to  distribute  any  and  all 
of  the  said  fimds  now  remaining  in  her 
hands  and  be  discharged  as  executrix  of  said 
estate  without  further  charge  or  responsibil- 
ity." From  this  Judgment,  the  solicitor  for 
the  state  excepted  and  appealed. 

The  Attorney  General  and  T.  H.  Calvert, 
of  Raleigh,  for  the  iState.  Davis  &  Davis,  of 
Wilmington,  for  appellees. 

HOKE,  J.  (after  stating  the  facts  as  above). 
The  statute  of  this  state  Imposing  a  tax  on 
inheritances  (Laws  of  1911,  c.  46,  §§  6-21,  in- 
clusive) ,  seems  to  be  an  exact  reproduction  of 
that  of  1907  (Laws  1907,  c.  256),  the  law 
which  prevailed  at  the  time  of  the  death  of 
the  testatrix.  Should  there  be  a  differ- 
ence which  has  escaped  us,  the  law  of  1907 
will  control  as  to  the  rate  and  amount  of 
the  tax,  and  the  present  statute  as  to  the 
methods  of  appraisement  and  collection.  As- 
suming that  the  statutes  are  the  same  and  re- 
ferring to  that  portion  of  the  present  law 
more  directly  relevant,  section  6  of  the  act 
provides  in  part  as  follows:  "From  and  aft- 
er the  passage  of  this  act,  all  real  and  per- 
sonal property  of  whatever  kind  and  nature 
which  shall  pass  by  will  or  by  the  Intestate 
laws  of  this  state  from  any  person  who  may 
die  seised  or  possessed  of  the  same  while  a 
resident  of  this  state,  whether  the  person  or 
persons  dying  seised  thereof  be  domiciled 
within  or  out  of  the  state,  or  if  the  decedent 
was  not  a  resident  of  this  state  at  the  time  of 
his  death,  such  property  or  any  part  thereof 
within  this  state,  or  any  interest  therein  or 
income  therefrom  which  shall  be  transferred 
by  deed,  grant,  sale  or  gift,  made  in  con- 


templation of  the  death  of  the  grantor,  bar- 
gainor, donor  or  assignor,  or  intended  to  take 
eflfect,  in  possession  or  enjoyment  after  such 
death,  to  any  person  or  persons  or  to  bodies 
corporate  or  politic,  in  trust  or  otherwise, 
or  by  reason  whereof  any  person  or  body  cor- 
porate or  politic  shall  become  beneficially  en- 
titled in  possession  or  expectancy  to  any  prop- 
erty  or  the   Income  thereof,    shall   be   and 
hereby  Is  made  subject  to  a  tax  for  the  bene- 
fit of  the  state,  as  follows,  that  is  to  say: 
Where  the  whole  amount  of  the  property,  real 
or  personal,  which  shall  pass  from  a  decedent 
to  an  heir  at  law,  distributee,  devisee,   or 
legatee,  by  will,  by  the  intestate  laws  of  this 
state,  or  by  deed,  grant,  sale  or  gift  made  In 
contemplation  of  death,  shall  exceed  in  value 
the  sum  two  thousand  dollars^- as  determined 
by  the  appraisal  hereinafter  provided  for,  the 
tax   upon  the  excess  shall  be  as  follows: 
First  Where  the  person  or  persons  entitled 
to  any  beneficial  Interest  in  such  property 
shall  be  the  lineal  issue  or  lineal  ancestor, 
brother  or   sister  of   the  person  who  died 
possessed    of    such    property    aforesaid,    or 
where   the  person  to  whom  such   property 
shall  be  devised  or  bequeathed  stood  in  the 
relation   of  child   to  the  person   who  died 
possessed  of  such  property  aforesaid,  at  the 
rate  of  seventy-five  cents  for  each  and  every 
himdred  dollars  of  the  clear  value  of  such 
Interest  In  such  property;  and  this  clause 
shall  apply  to  all  cases  where  the  taxes  have 
not  been  paid  by  the  executor  or  administra- 
tor or  other  representative  of  the  deceased 
person.    The  derk  of  the  superior  court  shall 
determine  whether  any  person  to  whom  prop 
erty  is  so  devised  or  bequeathed  stands  in  the 
relation  of  child  to  the  decedent" 

Subsequent  clauses  of  the  same  sections 
impose  a  higher  rate  where  the  kinship  ia 
more  remote,  and,  increase  the  same  in  pro- 
portion to  the  size  of  the  legacy ;  the  section 
containing  a  proviso  **that  where  the  prop- 
erty is  devised  or  bequeathed  to  a  trustee 
for  another  or  others  the  rate  of  such  in- 
heritance tax  to  be  paid  on  such  devise  or  be- 
quest shall  be  determined  by  the  relation- 
ship of  the  cestui  que  trust  or  cestuls  que 
trustent  to  the  testator."  Sections  7  and  8 
provide  that  any  legatees,  etc.,  charged  with 
a  tax  shall  only  be  relieved  by  payment  and 
the  same  shall  draw  interest  after  two  years 
from  the  death  of  the  decedent  Section  9 
requires  that  the  executors  shall  deduct  the 
tax,  at  the  rate  prescribed,  before  payment, 
where  the  legacy,  etc.,  is  payable  in  money, 
and,  in  other  cases,  he  must  require  payment 
of  the  tax  at  the  appraised  value,  before  he 
can  be  compelled  to  deliver  the  legacy,  and, 
if  the  bequest  be  of  a  specific  legacy  or 
article,  he  may  sell  the  same  or  so  mudi 
thereof  as  may  be  necessary,  applying  the 
proceeds  in  the  due  administration  of  the 
estate,  after  paying  the  amount  of  the  tax  to 
the  proper  officer,  etc.  By  section  11,  if  the 
legacy  is  charged  upon  realty,  the  heir  or  dev- 
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isee,  before  paying  same  to  the^  legatee, 
shall  deduct  therefrom  the  amount  of  the  tax 
and  pay  same  to  the  executor,  and  such  tax 
shall  remain  a  charge  on  said  real  estate  un- 
til it  is  paid;  the  section  closing  with  the 
proviso  that  all  taxes  Imposed  by  the  act 
shall  be  a  lien  on  the  personal  property  of 
the  estate  on  which  the  tax  is  imposed  or 
upon  the  proceeds  arising  from  the  sale  of 
such  property  from  the  time  the  tax  Is  due 
and  shall  continue  a  lien  until  the  same  is  re- 
ceipted for  by  the  proper  officer  of  the  state. 
The  act  further  contains  provision  for  the 
appraisement  of  the  property  where  same  is 
required,  constitutes  the  clerks  of  superior 
courts  the  agents  of  the  state  for  the  collec- 
tion of  the  tax,  and  authorizes  suit  to  collect 
the  same,  either  at  the  instance  of  such  agent 
or  of  the  solicitor  of  the  district,  a  provision 
under  which  the  present  action  is  instituted, 
and,  in  certain  instances,  authorizes  collec- 
tion of  the  tax  under  the  usual  method  of 
distress  by  the  sheriff  or  tax  collector. 
Section  15,  referring  to  the  question  of 
appraisement,  contains,  among  others,  the 
provision  *'and  it  shall  be  the  duty  of  the 
appraiser,  as  often  and  whenever  occasion 
may  require,  to  make  a  fair  and  conscionable 
appraisement  of  such  estates,"  and  it  shall  be 
his  further  duty  to  assess  and  fix  the  cash 
value  of  all  annuities  and  life  estates,  grow- 
ing out  of  such  estates,  upon  which  annuities 
and  life  estates  the  inheritance  tax  shall  be 
immediately  payable  out  of  the  estate,  at  the 
rate  of  such  valuation,  and  in  this  connection 
section  10  of  the  act  provides :  "If  the  legacy 
subject  to  said  tax  be  given  to  any  person 
for  life  or  for  a  term  of  years  or  for  any 
other  limited  period,  upon  a  condition  or  con- 
tingency, if  the  same  be  money,  the  tax 
thereon  shall  be  retained  upon  the  whole 
amount;  but  if  not  money,  application  shall 
be  made  to  the  court  having  jurisdiction  of 
the  accounts  of  executors  and  administrators 
to  make  apportionment,  If  the  case  requires 
it,  of  the  sum  to  be  paid  by  such  legatee,  and 
for  such  further  order  relative  thereto  aa 
equity  shall  require." 

[1-4]  From  a  consideration  of  these  pro- 
visions of  the  statute  and  authoritative  de- 
cisions interpreting  and  applying  laws  of 
similar  import,  we  regard  it  as  established: 
That  the  law  is  constitutional  when  viewed 
as  an  excise  or  privilege  tax  on  the  trans- 
mission of  property  and  not  as  a  tax  on  the 
property  itself.  In  re  Morris*  Estate,  138  N. 
C.  259,  50  S.  E.  682.  That  while  the  tax 
may  be  made  a  personal  charge  in  the  case 
of  vested  interests,  it  is  also  payable  out  of 
the  estate,  or  rather  the  portion  of  it  sub- 
ject to  the  duty,  and  that,  for  the  purpose  of 
estimating  the  amount  of  the  tax,  the  proper- 
ty must  be  valued  at  the  time  of  the  death 
of  the  testator  or  intestate,  and  that  It  is  as- 
sessable and  payable  at  that  time,  or  as 
soon  thereafter  as  the  proper  and  orderly 
administration   of  the  estate  permits,   and. 


in  any  event,  within  two  years  of  such  death 
whenever  it  is  practicable  to  appraise  the 
property  by  any  of  the  recognized  methods 
and  ascertain  the  amount  of  the  tax  due. 
That,  where  it  is  not  practicable  to  ascer- 
tain the  amount  of  the  tax,  by  reason  of 
contingencies  affecting  the  value  of  the  es- 
tate subject  to  the  same  or  causing  changes 
In  the  succession  to  holders  subject  to  dif- 
ferent rates,  or  where  it  is  sought  to  make  a 
contingent  legatee  subject  to  a  personal 
charge  for  the  tax  before  he  has  come  into 
the  enjoyment  of  the  estate  and  when,  by 
reason  of  the  contingency,  he  may  never  be- 
come the  owner,  in  such  case  the  imposition 
and  collection  of  the  tax  must  be  postponed 
until  the  amount  of  the  tax,  In  the  one  case, 
or  the  person  who  may  be  charged  with  the 
same,  in  the  other,  can  be  properly  deter- 
mined. Referring  more  particularly  to  the 
question  of  confining  the  effect  of  contin- 
gencies to  those  which  render  the  ascertain* 
ment  of  the  tax  presently  impracticable  or 
impossible,  it  will  be  observed  that,  in  sec- 
tion 6  of  the  act,  the  tax  is  imposed  on  the 
transmission  of  the  title  to  any  **person  or 
persons  or  to  bodies  corporate  or  politic  in 
t9'U8t  or  otherwise,"  and  that  the  cestui  que 
trust  is  only  referred  to  for  the  purpose  of 
fixing  the  rate  of  taxation;  that  the  tax 
Is  to  be  retained  by  the  executor  when  the 
bequest  is  of  money  and  where  the  same  is 
specific;  that  the  legacy  or  the  article  may 
be  sold  by  him  in  order  to  obtain  the  money 
to  pay  the  tax;  and  that  the  tax  imposed 
draws  interest  after  the  two  years  from  the 
death  of  the  testator  or  intestate  and  is  a 
lien  on  all  the  property  subject  thereto. 

[6]  And  in  regard  to  life  estates,  where 
the  same  are  vested,  they  are  to  be  apprais- 
ed and  the  tax  is  payable  immediately  out 
of  the  estate  according  to  such  valuation, 
and,  under  section  10  of  the  act,  when  such 
life  or  lesser  estates  are  dependent  on  con- 
tingencies, if  the  legacy  Ls  money,  the  tax  is 
presently  payable  from  the  whole  amount, 
and,  if  not  money,  the  same  may  be  "appor- 
tioned by  order  of  the  court  or  such  fur- 
ther orders  may  be  made  as  equity  may  re- 
quire." And  it  may  be  well  further  to  note 
that  where  the  assessment  and  payment  of 
the  tax  is  necessarily  postponed,  under  the 
inherent  powers  of  the  court  and  under  and 
by  virtue  of  section  10,  when  the  same  is  ap- 
plicable, and  especially  where  the  fund  is  di- 
rected to  be  transferred  from  this  jurisdic- 
tion, the  court  can  and  should  make  proper 
orders  and  decrees  to  secure  the  ultimate 
payment  of  the  tax,  either  by  causing  a  suf- 
ficient amount  of  the  same  to  be  invested 
within  the  jurisdiction,  or  by  requiring  a 
bond  for  that  purpose  renewable  from  time 
to  time  as  the  right  and  justice  of  the  case 
may  require. 

[6]  In  respect  to  the  exemption,  the  tax  is 
imposed  only  on  the  excess  over  $2,000  where 
the  "whole  amount  of  the  property,  real  or 
personal,  which  shall  pass  from  a  decedent 
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to  an  heir  at  law,  distributee,  devisee,  or 
legatee,  by  will,"  etc.;  and,  on  the  same  or 
similar  phraseology,  the  better  considered 
oases  allow  the  exemption  in  case  of  each 
legacy,  and  where,  as  in  this  case,  a  fund  is 
bequeathed  with  Income  for  life  and  payable 
out  of  the  same,  the  legacy  is  entire,  and  the 
value  of  the  remainder  Is  ascertained  by  ap- 
praising the  value  of  the  life  estate,  when 
this  may  be  required  by  reason  of  a  different 
rating,  and  deducting  such  value  from  the 
entire  fund  bequeathed  and  subject  thereto. 
,27  A.  &  E.  (2d  Ed.)  p.  356,  where  It  is  said: 
"Life  estates  and  annuities  are  to  be  ap- 
praised at  their  cash  value  according  to  the 
annuity  tables.  The  value  of  a  remainder  is 
ascertained  by  deducting  the  value  of  the 
preceding  life  estate  from  the  value  of  the 
whole  estate."  It  would  serve  no  good  pur- 
pose to  pursue  or  endeavor  to  explain  or  ap- 
ply the  manifold  and  varying  decisions  of  the 
courts  construing  laws  on  this  subject,  vary- 
ing chiefly  by  reason  of  amendments  passed 
for  the  purpose,  and  which  would,  as  a  rule, 
be  of  no  aid  to  correct  conclusion  in  this 
Jurisdiction. 

In  our  view,  the  positions  as  stated  will  be 
found  in  accord  with  the  better  considered 
oases  construing  statutes  similar  to,  or  bear- 
ing nearer  resemblance  to,  our  own.  In  re 
Morris,  supra;  Attorney  General  v.  Pierce, 
69  N.  C.  240;  Knowlton  v.  Moore,  178  U.  S. 
41,  20  Sup.  Ct  747,  44  L.  Ed.  969;  In  re 
Dows'  Estate,  167  N.  Y.  227,  60  N.  B.  439, 
52  L.  R.  A.  433,  88  Am.  St  Rep.  508;  In  re 
Vanderbllfs  Estate,  172  N.  Y.  69,  64  N.  E. 
782 ;  Frank  Ayers  v.  Chicago  &  C.  Trust  Co., 
187  lU.  42,  58  N.  B.  318 ;  Mlnot  v.  Wlnthrop, 
162  Mass.  113,  38  N.  B.  512,  26  L.  R.  A.  259; 
Dow  V.  Abbott  et  al.,  197  Mass.  283,  84  N. 
B.  96;  State  v.  Pabst,  139  Wis.  561,  121  N. 
W.  351;  Nunnemacher  v.  State,  129  Wis.  190, 
108  N.  W.  627,  9  L.  R.  A.  (N.  S.)  121,  9  Ann. 
Cas.  711;  27  A.  &  E.  Succession  Taxes,  p. 
337  et  seq. ;  37  Cyc.  p.  1574. 

[7]  Applying  these  principles  to  the  facts 
presented:  In  reference  to  the  legacy  to 
Rev.  Richard  W.  Hogue,  this  is  a  pecuniary 
legacy  in  the  sum  of  $3,500  in  trust  to  pay 
him  the  income  for  life,  then  to  his  wife  for 
life,  and  on  their  death  the  principal  is  pay- 
able per  stirpes  to  his  surviving  children  and 
grandchildren,  etc.  Here  the  fund  is  entire, 
and  if  required  the  value  of  tlie  life  in- 
terest of  the  legatee  could  be  readily  ascer- 
tained. Inasmuch,  however,  as  the  life  ten- 
ant and  the  remaindermen  are  all  strangers 
to  the  decedent,  and  all  the  interests  are  sub- 
ject to  the  same  rate  and  the  tax  payable 
out  of  the  fund,  there  is  no  occasion  to  es- 
timate the  value  of  the  life  estate.  The  ex- 
ecutor after  deducting  the  sum  of  $2,000,  the 
exemption  allowed  by  the  statute,  will  retain 
the  tax  on  the  residue,  at  the  proper  rate, 
and  pay  the  same  to  the  clerk  of  the  superior 
court  or  other  proper  officer  as  the  court  be- 
low may  direct. 

[8]  As  to  the  share  bequeathed  in  trust  to 


pay  the  Interest  to  EmHy  iBrldgers  for  life, 
with  remainder  to  the  lineal  issue  of  the 
decedent:  Here  the  legacy  is  entire,  the 
rate  is  the  same ;  all  being  subject  to  three- 
fourths  of  one  per  cent  The  $2,000  exemp- 
tion will  be  deducted,  and  the  tax  at  the 
proper  rate  will  be  paid  to  the  clerk  as  afore- 
said or  as  the  court,  by  order,  may  direct, 
and  the  same  ruling  disposes  of  the  share 
bequeathed  to  the  daughter  Mary,  and  a  like 
disposition  will  be  made  of  the  share  be- 
queathed to  the  son,  George,  with  remainder 
over  to  lineal  Issue,  etc. 

[I]  As  to  the  share  bequeathed  in  trust 
for  Annie,  the  widow  of  &  R.  Bridgers,  and 
for  Bettie,  the  widow  of  Preston  I^;  the 
said  R.  R.  Bridgers  and  Preston  Im  Bridgers 
being  sons  of  the  testatrix:  The  income  was 
directed  to  be  paid  to  them  for  life  or  wid- 
owhood, and,  if  this  was  subject  to  a  dif- 
ferent rate  from  the  other  legatees  sharing 
in  these  portions,  the  payment  of  the  tax 
would  have  to  be  postponed  because  an  es- 
tate for  **llfe  or  widowhood"  is  incapable  of 
present  valuation,  and  there  would  be  no 
practicable  way  of  determining  the  amoont 
of  the  life  estate  on  which  the  higher  or  dif- 
fering rate  should  be  paid.  Dos  Passos,  In- 
heritance Tax  Law,  {  53.  In  our  view,  how* 
ever,  these  legatees  should  each  be  consid- 
ered and  dealt  with  as  one  standing  in  the 
relation  of  child  to  the  decedent  under  clause 
1,  section  6,  of  the  statute.  This  daose  im- 
poses a  tax  of  three-fourths  of  one  per  cent, 
on  legacies  to  the  lineal  issue  or  lineal  an- 
cestor of  decedent,  or  to  his  brother  or  sis- 
ter, or  to  "one  who  stood  in  relation  of  child 
to  such  decedent";  this  in  case  of  question  to 
be  determined  in  the  first  instance  by  the 
clerk  of  the  superior  court  This  provision 
in  our  opinion  refers,  and  was  intended  to 
refer,  to  the  case  of  widows  or  widowers, 
and  other  cases  could  be  suggested  to  the 
decision  of  the  courts  and  td  relieve  them, 
when  legatees,  from  the  higher  rate  imposed 
on  strangers  to  the  blood  of  the  decedent  in 
all  cases  where  they  were  deserving  of  this 
favor.  From  a  perusal  of  the  will  showing 
the  tenderest  concern  for  these  legatees  and 
from  their  known  deserving,  these  daughters- 
in-law  should  be  considered  as  standing  in 
the  relation  of  children  and  only  be  subject 
to  the  lighter  tax  imposed  on  the  lineal  is- 
sue of  deceased.  From  this  it  follows  that 
the  life  tenants,  the  daughters-in-law,  and 
the  remaindermen  of  these  shares  who  are 
the  lineal  issue  of  the  testatrix  are  one  and 
all  subject  to  the  same  tax  rate,  and  the 
tax,  as  stated,  'being  presently  payable  out 
of  the  fund,  there  is  no  occasion  for  esti- 
mating the  value  of  the  life  estate.  The  ex- 
emption of  $2,000  will  therefore  be  deducted 
from  each  share,  and  the  tax  of  three-fourths 
of  one  per  cent  on  the  residue  shall  be 
presently  paid  to  the  clerk  or  as  the  court 
may  decree  or  direct  pursuant  to  law. 

[10]  The  entire  record  and  statute  shows 
that   the  testatrix  should  pay   these  taxes 
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wolcn  are  ail  now  due  oat  of  the  funds  sub- 
ject to  the  duty  and  is  responsible  for  such 
payment,  and  is  clothed  with  the  right  to 
sell  and  dispose  of  such  portion  of  each  share 
as  may  be  necessary  for  the  purpose;  and, 
under  the  extensive  powers  of  conversion  and 
sale  conferred  on  the  trustee  by  the  terms 
of  the  will,  it  has  the  right  to  sell  and  dis- 
pose of  any  portion  of  each  fund  that  it 
may  deem  best  in  oMer  to  obtain  the  money 
for  such  purpose,  and  the  receipt  of  the  state 
officer  shall  be  a  valid  voucher  in  a  proper 
accounting  and  settlement  of  the  trust  es- 
tate 

For  the  reasons  stated,  the  Judgment  of 
the  superior  court  will  be  reversed,  and  this 
will  be  certified  to  the  end  that  the  five 
shares  into  which  the  residuum  is  divided 
shall  be  valued  as  if  at  the  death  of  the 
testatrix,  the  exemption  of  $2,000  deducted 
from  each  share  and  a  tax  of  three-fourths 
of  one  per  cent  on  the  residue  be  paid  into 
court  with  costs  of  proceedings;  that  the 
tax  on  the  legacy  of  Rev.  R.  W.  Hogue  be 
also  paid,  first  deducting  the  exemption,  at 
the  rate  of  6  per  cent,  as  directed  by  the 
statute. 

Reversed. 

CLARK,  C.  J.,  concurs  except  In  one  partic- 
ular. The  statute  provides:  "Where  the 
whole  amount  of  the  property^  real  and  per- 
sonal, wbJch  shall  pass  from  the  decedent  to 
an  heir  at  law,  etc.,  shall  exceed  in  value  the 
sum  of  $2,000  •  •  •  the  tax  upon  the  ex- 
cess shall  be  as  follows.**  This  contemplates 
that  estates  under  that  amotmt  shall  be  ex- 
empt, and  that  the  "excess"  above  that 
amount  in  other  estates  shall  be  taxed.  The 
lew  intends  equality  in  matters  of  taxation. 

The  expression  "shall  pass  from  a  de- 
cedent to  an  heir  at  law,  etc.,**  does  not  mean 
to  give  as  many  exemptions  as  there  are 
shares,  but  simply  that  the  estate  to  the  ex- 
tent of  $2,000  shall  be  exempt,  on  a  parity 
with  estates  of  not  more  than  that  value. 
The  word  "decedent''  is  necessarily  in  the 
singular,  and  the  word  "heir  at  law,  etc.," 
has  no  reference  to  the  number  of  such,  for 
the  tax  is  upon  the  succession,  and  not  upon 
the  property  after  It  reaches  the  hands  of 
the  heir  at  law,  devisee,  etc.  The  latter 
word  therefore  must  be  treated  as  a  generic 
term  and  embraces  the  plural.  This  is  re- 
<iuired  by  the  evident  purport  of  the  statute, 
and  also  by  the  provision  of  the  law  (Rev.  § 
2831  [1])  which  requires  that,  in  the  construo- 
tion  of  statutes,  "every  word  importing  the 
singular  number  only,  shall  extend  to  and 
be  applied  to  several  persons  or  things  as 
well  as  to  one  person  or  thing."  To  hold 
otherwise  is  to  give  the  estate  of  a  decedent 
who  divides  his  property  into  20  shares  an 
exemption  of  $40,000,  whereas,  if  he  were  to 
die  intestate  or  should  devise  his  property 
to  one  person,  there  would  be  an  exemption 
4>t  cnHj  $2,000.     It  will  give  to  estates  not 
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over  $2,000  an  exemption  of  titiat  sain,  while 
it  might  give  to  larger  estates  many  times 
that  exemption.  Bearing  in  mind  that  the 
whole  purport  of  the  law  is  to  tax  the  estate 
of  the  decedent,  or  rather  the  transference 
thereof  to  the  devisees  and  heirs  at  law,  it  is 
the  logical  meaning  of  the  statute  to  give 
only  one  exemption,  and  not  to  consider  the 
amount  of  the  exemption  as  being  multiplied 
by  the  number  of  the  devisees  or  heirs  at  law 
and  distributees.  It  is  one  fund  that  is  be- 
ing taxed,  and  there  is  only  one  exemption 
contemplated  by  the  statute. 

The  very  first  provision  is  that,  If  the 
**whole  amount  of  the  property  real  and  per- 
sonal •  •  •  shall  exceed  $2,000,  ♦  ♦  • 
the  tax  on  the  excess  shall  be  as  follows." 
The  law  is  looking  upon  the  estate  as  one 
fund  and  makes  one  exemption,  taxing  the 
excess  at  divers  rates  according  to  the  rela- 
tionship, near  or  remote,  of  the  takers.  It 
would  be  inequitable  to  do  otherwise. 

WALKER,  J.  (dissenting  in  part).  I  can- 
not agree  that  what  is  called  the  exemption 
of  $2,000  extends  to  all  the  legatees  who  take 
after  the  Life  estate  has  expired.  In  my  opin- 
ion that  is  not  in  accordance  with  the  words 
or  meaning  of  the  statute.  Where  its  lan- 
guage is  dear,  there  is,  of  course,  no  room 
for  construction ;  but  we  merely  execute  the 
intention  thus  dearly  expressed.  The  stat- 
ute is  worded  in  the  singular  number,  and 
provides  that  the  property  inherited  by  an 
"heir  at  law  or  distributee,"  or  given  by  will 
to  "a  devisee  or  legatee,"  and  "exceeding  in 
value  the  sum  of  two  thousand  dollars," 
shall  be  subject  to  a  tax  upon  the  excess,  ac- 
cording to  the  rule  prescribed.  This  can 
mean  but  one  thing,  which  Is  that  eadi  heir, 
distributee,  devisee^  or  legatee  shall  not  be 
taxed  at  all  unless  his  share,  whether  in 
land  or  personalty,  and  whether  inherited  or 
given  by  will,  shall  exceed  in  value  (2,000, 
Take  this  case  as  an  illustration.  We  hold, 
as  I  understand,  tliat  the  property,  the  in- 
come of  which  Is  given  to  Miss  Emily  Bridg- 
ers,  is  to  be  taxed  upon  its  full  value,  subject 
only  to  an  exemption  of  $2,(X)0,  although  the 
testator  has  specifically  willed  it  to  the  ul- 
terior takers  as  devisees  or  legatees,  depend- 
ing upon  the  nature  of  the  property.  If  this 
is  the  correct  interpretation,  then,  when  we 
come  to  a  case  of  intestacy,  we  can  deduct 
the  amount  of  only  one  exemption  from  the 
entire  value,  for  the  heirs  and  distributees 
will  take  precisely  as  the  devisees  and  lega- 
tees take  In  this  case;  that  Is,  as  a  class. 
Again,  if  we  adopt  this  construction,  the 
law  will  give  an  exemption  of  $2,000  to  a 
devisee  or  legatee,  who  takes  directly  under 
the  will  of  the  testator,  and  deny  it  to  one 
who  takes  mediately,  that  Is,  with  the  inter- 
vention of  another  interest — ^from  him,  when 
the  former  will,  of  course,  be  the  more  val- 
uable estate.  Those  who  get  the  most  and 
get  it  at  once  are  each  exempt  to  the  amount 
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of  $2,000,  while  the  others,  who  are  post- 
poned In  the  enjoyment  of  their  legacies  un- 
til the  expiration  of  a  life  interest,  can  have 
only  one  exemption  for  all — ^they  must  share 
it  together.  I  thint:  the  rule  should  be  that 
the  estate  passing  by  the  will  which  is  ex- 
empt, if  below  a  certain  sum,  refers  to  the 
portion  of  each  devisee,  legatee,  heir,  or  dis- 
tributee, and  not  to  the  whole  estate  of  the 
decedent,  so  that  a  legacy  or  ddstributive 
share  below  the  value  is  not  taxable,  al- 
though the  estate  to  be  distributed  may,  in 
the  aggregate,  exceed  the  statutory  limit,  and 
so  with  a  devise  or  legacy  to  several  per- 
sons, either  directly  or  after  a  life  estate, 
or  where  it  is  merely  en  usufructuary  in- 
terest, as  in  this  case.  This  is  what  the 
statute  says  in  so  many  words,  and  it  should 
receive  an  interpretation  in  harmony  there- 
with. I  believe,  too,  that  the  real  intention 
was  well  expressed.  The  tax  is  laid  upon 
the  succession  of  each  person  to  the  property, 
and  the  exemption  therefore  applies  to  the 
separate  legacies  or  distributive  shares,  and 
not  to  the  total  value  of  the  property  so 
received  by  bequest  or  inheritance. 

The  following  authorities  strongly  support 
this  view:  State  ex  rel.  Basting  v.  Probate 
Court,  101  Minn.  485.  112  N.  W.  878 ;  State 
V.  Hamlin,  86  Maine,  4d5,  30  Atl.  76,  26  L. 
R.  A.  632,  41  AuL  St  Rep.  569 ;  Booth,  Ex'r, 
V.  Oommonwealth,  130  Ky.  88,  113  S.  W.  61, 
33  Lb  R.  A.  (N.  S.)  592;  Howe's  Estate,  112 
N.  Y.  100.  19  N.  E.  513,  2  L.  R.  A.  825.  In 
State  ex  rel.  Basting  v.  Probate  Ck)urt,  supra, 
the  court  says:  "In  determining  the  value  of 
the  estate  of  a  deceased  person  for  the  pur- 
pose of  fixing  the  amount  of  the  inheritance 
tax,  where  the  estate  descends  to  two  or  more 
legatees  or  devisees  in  equal  shares,  an  ex- 
emption to  each  should  be  allowed."  So  in 
Booth  V.  Commonwealth,  supra,  it  is  held: 
"The  tax  thereby  imposed  on  legacies  to 
strangers  and  collateral  heirs  and  inherit- 
ances by  collateral  heirs  is  not  the  estate  of 
the  deceased,  but  that  passing  to  a  stranger 
or  collateral  heir,  so  tliat  each  legacy  is 
entitled  to  the  exemption ;  and  this,  though 
the  executor  or  administrator  is  required  to 
pay  it  In  the  first  Instance,  he  being  also  re- 
quired to  deduct  It  from  the  estate  passing 
to  the  legatee  or  collateral  heir."  And  in 
People  V.  Koenlg,  37  Colo.  283,  85  Pac.  1129, 
11  Ann.  Cas.  140,  it  is  said  that,  "as  the  tax 
is  laid  upon  the  receipt  of  *such  property 
by  each  person,'  the  exemption  applies  to  the 
separate  distributive  shares  and  legacies,  and 
not  to  the  aggregate  value  of  the  property  of 
the  decedent"  In  Howe's  Estate,  the  Court 
of  Appeals  of  New  York  held  that  the  exemp- 
tion of  a  certain  portion  of  the  estate  from 
the  succession  tax  applies,  not  to  the  whole 
estate,  but  to  the  portion  passing  to  each  dev- 
isee, legatee,  heir,  or  distributee,  however 
it  comes  to  him,  whether  by  a  single  devise 
or  by  a  devise  to  him  and  others  of  a  class. 


The  exemption  As  personal  to  the  devisee  or 
legatee,  though  the  tax  is  upon  nis  share  In 
the  estate.  Any  other  construction,  it  seems 
to  me,  will  produce  confusion  in  the  applica- 
tion of  the  law. 

The  Revisal,  |  2831  (1)  does  not  apply.  It 
is  also  expressly  subject  to  the  following 
qualification,  "unless  the  context  clearly 
shows  the  contrary,"  and  thia  contextual 
meaning  here  is  very  dear. 

(71  W.  Va.  375> 

McGINNIS  V.  CALDWELL  et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  26,  1912.) 

(SyUahue  by  the  Court,) 

L  EUectbcent  (f  26*)— ESqtjitablx  Defensbs 
— Unconfibkeo  JuDiciAii  Sale. 

An  equitable  title  to  land  acquired  by  a 
purchaser  under  a  judicial  sale  not  confirmed 
will  not  avail  its  owner  as  a  defense  against 
an  action  of  ejectment  by  the  owners  of  the 
legal  title  vested  in  them  nntil  confirmation  of 
sale. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Gent  Dig.  §{  107-113 ;  Dec.  Dig.  |  26.*] 

2.    E^JEOTMENT    (S    26*)— E>QUITABLX   DBEBNBBS 

— Unconfibmeo  Judioial  Sale. 

A  deed  to  a  purchaser  made  by  the  special 
commissioner  appointed  to  sell  at  a  judicial 
sale  before  confirmation  is  not  valid  as  a  de- 
fense to  the  purchaser  against  an  action  of 
ejectment  by  the  owners  of  the  legal  title  to 
the  land  sold  under  the  decree. 

[ESd.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  i§  107-113 ;  Dec.  Dig.  {  26.*] 

3.  Equity  (S  4*)— Review— Jubisuiotion. 

Where  land  has  been  sold  under  a  decree* 
and  the  sale  not  reported  by  the  commissioner 
making  it,  and  not  confirmed,  and  an  unau- 
thorized deed  for  the  land  is  made  by  the  oom- 
missioner  to  the  purchaser,  and  the  cause  is 
dropped  from  the  docket  man^  years,  but  not 
dismissed,  equity  has  jurisdiction  of  a  suit  to 
reinstate  the  first  suit  and  to  direct  the  con- 
veyance of  the  land  sold,  or  confirm  the  sale 
and  the  deed  already  made,  on  the  force  of 
that  deed  treating  it  as  a  report  and  evidence 
of  the  sale.  Equity  jurisdiction  is  not  denied 
by  the  fact  that  such  deed  may  be  a  defense 
as  color  of  title  in  such  action.  The  party  is 
entitled  to  have  legal  title. 

[Eld.  Note.— For  other  cases,  see  ESquity,  Oent. 
Dig.  f I  13,  20 ;   Dec  Dig.  §  4.*] 

4.  Judicial  Sales  (8  61*)— Conveyance  of 
Land— Effect. 

A  deed  of  land  sold  by  a  commissioner  as 
under  a  decree  is  prima  facie  evidence  of  the 
authority  of  the  commissioner  to  convey,  and 
if  duly  recorded,  after  10  years  from  its  rec- 
ordation, is  prima  facie  evidence  that  the  title 
of  all  persons  which  the  deed  professes  to  con- 
vey did  in  fact  pass  by  such  deed.  Chapter  76, 
Acts  1907  (Code  Supp.  1909,  c.  132,  H  Sal- 
8a4). 

[Bd.  Note.— For  other  cases,  see  Judicial 
Sales,  Cent  Dig.  §|  119-122;  Dec  Dig.  |  61.  •] 

5.  Judicial    Sales    (§    61*) — Execution    of 
Decree. 

The  fact  that  very  many  years  have  pass- 
ed since  a  sale  of  land  under  decree,  the  sale 
not  reported  to  or  confirmed  by  the  court,  will 
not  debar  the  purchaser,  on  the  principle  of 
laches,  from  having  the  court  execute  its  de- 
cree by  conveyance  of  the  land,  though  the  case 
has  been  many  years  omitted  from   the  court 
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docket ;   no  order  of  dismissal  or  discontinnance 
having  been  made. 

[Ed.  Note.— For  other  cases,  see  Judicial 
Sales,  Cent  Dig.  §|  119-122 ;    Dec.  Dig.  §  61.*] 

Appeal  from  Circuit  Court,  Ritchie  County. 

Bill  in  equity  by  Benjamin  McOinnis 
against  John  Caldwell  and  others.  £^om  a 
decree  for  plaintiff,  defendants  appeal  Af- 
firmed. 

Robinson  &  Prunty,  of  Harrisvllle,  for  ap- 
pellants. Adams  &  Cooper,  of  Harrisville, 
for  appellee. 

BRANNON,  P.  In  1858  Robert  CaldweU 
died,  owning  a  tract  of  land,  and  Patrich 
Murray,  as  a  creditor,  brought  a  chancery 
suit  against  Caldwell's  heirs  to  sell  the  land 
to  pay  Caldwell's  debts.  Out  of  this  land 
57%  acres  was  by  decree  assigned  to  Cald- 
well's widow  as  dower,  and  the  balance  was 
subjected  to  sale  by  decree  In  the  year  1860 
to  pay  various  debts  against  Caldwell,  and 
it  was  sold  and  the  sale  confirmed  to  A.  S. 
Cor&  As  the  part  sold  did  not  realize  a 
sum  sufficient  to  disdiarge  the  debts,  a  de- 
cree was  made  in  the  year  1860,  subjecting  to 
sale  the  reversion  after  the  termination  of 
the  dower  estate  in  the  tract  of  57%  acres. 
The  records  of  the  circuit  court  show  no  re- 
port of  the  sale  by  the  commissioner,  Smith 
C.  Hall,  who  was  appointed  to  make  the 
sale,  and  no  confirmation  or  other  action  of 
the  court  upon  any  sale  of  this  tract  No 
mention  of  its  sale  is  made  by  such  records. 
The  order  books  disclose  no  sale  of  it,  and 
the  file  of  papers  of  the  case  does  not  do  so. 
The  case  last  appeared  on  the  court  docket 
in  March,  1865.  By  deed  dated  29th  of 
August,  1864,  Hall  as  special  commissioner 
conveyed  to  Core  the  two  tracts,  reciting  in 
it  that  under  a  decree  at  the  fall  term,  1860, 
of  the  court  he  had  sold  on  the  4th  day  of 
October,  1860,  the  said  tract  of  57%  acres 
to  Core,  the  same  purchaser  who  had  pur- 
chased the  tract  first  sold.  Both  tracts  came 
to  the  ownership  of  B^amin  McOinnis  from 
Core.  The  widow  of  Caldwell  made  a  deed 
of  trust  to  secure  a  debt,  and  her  dower  was 
sold  under  that  deed,  and  derivably  this 
dower  estate  came  to  the  ownership  of  Mc- 
Oinnis. Possession  actual  has  been  held  un- 
der such  purchases  by  McOinnis  and  those 
under  whom  he  derived  title.  The  dower 
right  expired  in  1905.  In  June,  1906,  the 
heirs  of  Caldwell  brought  ejectment  against 
McOinnis  to  recover  the  tract  of  57%  acres, 
and  in  1908  McOinnis  brought  against  the 
Caldwell  heirs  the  chancery  suit  before  us. 
It  is  a  suit  to  enjoin  the  prosecution  of  the 
action  of  ejectment  and  obtain  the  legal  ti- 
tle to  the  57%  acres.  The  bill  alleges  that 
under  the  decree  for  its  sale  the  57%  acres 
was  sold  by  Hall,  commissioner,  and  pur- 
chased by  Core  on  the  4th  of  October,  1860; 
that  the  plaintiff  cannot  say  whether  or  not 
the  sale  of  the  57%  acres  was  reported  to 


the  court,  or  whether  a  decree  confirming  it 
was  pronounced;  but  alleges  that  the  sale 
commissioner  executed  to  McOinnis  a  deed 
reciting  the  sale  to  him  of  the  57%-acre  tract 
and  payment  of  purchase  money.  The  bill 
alleges  that  no  report  of  sale  or  decree  of 
confirmation  can  be  found.  It  alleges  that 
the  commissioner,  the  Judge,  and  clerk  of 
the  court  participating  in  the  transactions, 
as  indeed  all  who  had  any  connection  with 
them,  have  died,  and  that  it  is  impossible  to 
procure  testimony  to  establish  the  facts.  The 
bill  asked  that  an  injunction  be  granted 
against  the  prosecution  of  the  ejectment, 
that,  if  necessary  for  the  protection  of  the 
right  of  McOinnis,  the  old  chancery  case  of 
Murray  against  the  estate  of  Caldwell  be 
reinstated  on  the  court  docket,  and  a  special 
conmdssioner  be  appointed  to  report  the 
sale  of  the  57%  acres;  and  that  it  be  con- 
firmed, and  such  commissioher  be  directed 
to  convey  to  McOinnis  the  legal  title,  and  for 
general  relief.  The  decree  rendered  reinstat- 
ed the  case  of  Murray  upon  the  court  docket, 
and  decreed  that  the  57%  acres  had  been  sold 
under  decree  to  Core,  and  that  no  report  of 
sale  or  decree  of  confirmation  had  been  made, 
and  that  the  deed  made  the  29th  day  of 
August,  1864,  by  Hall  as  special  commis- 
sioner, recorded  the  day  of  its  date,  be  rati- 
fied and  confirmed,  and  that  the  sale  be  con- 
firmed, and  that  said  deed  be  held  firm  and 
stable  as  if  a  decree  had  been  entered  au- 
thorizing Hall  as  commissioner  to  make  such 
deed.  From  this  decree  heirs  of  CaldweU 
appeaL 

[1]  The  first  point  in  the  case  arises  from 
the  contention  by  counsel  for  the  appellants 
that  there  is  no  Jurisdiction  in  equity,  be- 
cause the  defendant  has  full  defense  at  law. 
The  bill  says  that  Core  purchased  at  the  Ju- 
dicial sale,  but  there  was  no  confirmation 
by  the  court  of  that  sal&  It  is  well  settled 
that  a  purchase  at  a  court  sale  of  land  gives 
the  purchaser  only  equitable  title,  and  he 
does  not  get  full  legal  title  until  the  court 
confirms  his  purchase.  Therefore  Core  had 
only  equitable  title.  It  is  only  such  title  for 
want  of  confirmation  of  sale.  The  law  is 
that  the  common  law  knows  not  equitable  ti- 
tle, but  only  legal  title  to  lands.  Hence  Mc- 
Oinnis could  not  use  this  equitable  title  in 
defense  of  the  action  of  ejectment ;  it  being 
well  established  that  a  legal  title  would  over- 
come an  equitable  title.  The  heirs  of  Cald- 
well, having  legal  title,  would  prevail  in  that 
action.  Depue  v.  Miller,  65  W.  Va.  120,  64 
S.  B.  740,  23  Lu  R,  A.  (N.  S.)  776 ;  Taylor  v. 
King,  6  Munf.  (Va.)  358,  8  Am.  Dec.  746; 
Suttle  V.  Railway  Co.,  76  Va.  284.  True,  at 
present,  there  is  one  exception  to  this  rule, 
because  of  a  statute  allowing  a  purchaser 
of  an  equitable  title  to  defend  ejectment  up- 
on such  title;  but  that  is  where  a  vendor 
sells  by  written  contract.  That  applies  only 
in  case  of  an  executory  contract  between  in- 


»For  other  cases  see  same  topic  and  section  NUMBER  in  D?c.  Dig.  ft  Am.  Dig.  Key-No.  Bcriev  A  R«v'r  Indexes 


836 


76  SOUTHBASTEBN  BEPOBTEB 


(W.Va. 


dividuala,  and  that  statute  would  not  apply  I  In  1905,  and  that  the  statute  did  not  run 


in  this  case.    Code  of  1906,  c  90,  |  20. 

[2]  We  cannot  say  that  McGinnls  can  de- 
fend the  ejectment  on  the  strength  of  this 
deed  made  by  Hall  as  commissioner  to  Gore, 
because,  that  deed  not  resting  on  a  decree  of 
confirmation  authorizing  the  execution  of 
such  deed,  the  deed  will  not  be  admissible 
as  conferring  legal  title,  though  it  will  be 
color  title.  Despard  v.  Pearcy,  65  W.  Va. 
140,  63  S.  B.  871. 

[3]  So  if,  in  fact.  Gore  did  purchase  this 


against  the  heirs  until  then,  and  thus  ad- 
verse possession  might  not  be  a  full  defense. 
Anyhow,  if  so,  McGlnnis  is  entitled  to  go  be- 
fore the  court  in  the  ejectment  with  legal  ti- 
tle, and  not  have  to  depend  on  adversary  pos- 
session. We  do  not  consider  that  the  ques- 
tion of  adversary  possession  further  than  ref- 
erence to  possession  calls  for  Is  before  us. 
That  is  for  the  trial  in  ejectment 

The  real  question  of  this  case  Is:     Did 
Oore  purchase  this  land  under  the  decree  of 


land  under  the  decree  of  sale,  he  would  be  I  sale?    If  he  did,  we  thinly  be  has  the  right 


entitled  to  a  conveyance  under  the  sale,  so 
as  to  give  him  in  a  court  of  law  a  title  ef- 
ficacious for  offense  or  defense.  This  end 
might  be  accomplished  by  a  motion  for  a 
deed  in  the  old  chancery  suit  of  Murray,  but 
there  was  no  report  of  sale  on  which  to  base 
such  a  proceeding,  and  the  case  had  been  off 
the  docket  for  many  years,  and  must  be  re- 
instated. And  it  does  seem  to  me  that  Mc- 
Ginnis  has  standing  in  court  to  reinstate 
that  old  case,  and  to  repair  the  loss  of  the 
sale  report  and  decree  of  confirmation,  if 
there  was  a  loss,  or,  if  not,  then  to  set  up 
the  facts  and  have  equity  to  decree  and  ef- 
fectuate his  rights  so  as  to  give  him  by  rec- 
ord full  legal  title.  It  seems  that  the  ad- 
verse parties  would  have  right  to  be  heard. 
It  seems  that  a  court  of  equity  would  be  the 
only  adequate  remedy.  An  original  head  of 
equity  Jurisdiction  is  that  of  repairing  rights 
lost  or  impaired  by  accident 

[4]  Chapter  76,  Acts  of  1907  (Code  Supp. 
1909,  c.  132,  IS  8al-8a4),  changes  the  rule 
of  Despard  v,  Pearcy,  65  W.  Va.  140.  63  S. 
BX  871,  and  Hagan  v.  Holderby,  62  W.  Va. 
106,  57  S.  B.  289,  125  Am.  St  Rep.  960,  that  a 
.deed  under  a  court  sale  is  not  evidence  of 
title,  unless  accompanied  by  a  decree  author- 
izing the  deed.     It  says  that  such  a  deed 


to  have  his  inchoate  title  perfected  by  the 
court  under  whose  decree  his  right  arose. 
What  other  court  could  give  him  that  title? 
It  had  the  title  in  its  keeping,  and  he  bad 
right  to  apply  to  it  by  bill  giving  a  day  in 
court  to  adverse  parties  and  having  them  es- 
topped by  decree  as  res  judicata. 

[6]  Shall  we  say  that  the  right  to  have 
this  equitable  title  perfected  is  lost  by  the 
slumber  of  the  former  sQit  off  the  docket 
without  an  order  therein  for  43  years? 
There  is  a  rule  that  not  only  must  a  suit 
in  equity  be  brought  within  reasonable  time 
where  no  statute  of  limitation  prevails,  but 
after  Institution  tt  must  be  prosecuted  with 
reasonable  dilig^ica  Cmwford  v.  Patterson, 
11  Grat  (Va.)  374;  Mayo  v.  Carington,  19 
Grat  (Va.)  74;  Willard  v.  Wood,  164  U.  a 
502,  17  Sup.  €%.  176,  41  L.  Sd.  531.  But  we 
hold  that  that  doctrine  has  no  appUcation 
in  an  instance  like  this;  it  being  a  case 
where  a  party  has  acquired  a  property  right 
by  purchase  at  a  court  sale  not  perfected  by 
confirmation,  the  title  remaining  In  the  keep- 
ing of  the  court  A  court  of  equity  would 
be  slow  to  deprive  such  purchaser  of  his 
right  after  it  had  vested  under  its  own  de- 
cree, and  the  rights  of  the  parties  as  to 
liability  of  the  land  had  been  ended.    The 


shall  raise  a  presumption  that  it  was  made '  suit  remains  no  longer  for  prosecution,  but 
by  authority.    It  may  be  thought  that  this !  only  in  court  for  the  confirmation  of  the 


act  would  make  that  deed  good  to  pass  legal 
title  in  the  trial  of  the  ejectment  or  in  any 
case,  and  thus  deny  Jurisdiction  for  this  case 
in  equity.  But  reflect  that  the  act  only 
raised  tbe  presumption  "in  the  absence  of 
evidence  to  the  contrary**;   and  we  answer 


purchaser's  right  Long  before  this  transac- 
tion had  birth,  there  was,  there  is  yet  a  stat- 
ute found  in  the  Code  of  1906>  c.  114,  |  12, 
providing  that  all  causes  upon  the  docket  of 
any  court  stand  continued  in  the  court  with- 
out order  of  continuance.    This  statute  was 


the  argument  by  say^g  that  we  have  before ;  passed  to  prevent  the  loss  of  undetermined 


us,  in  this  case,  evidence  to  the  contrary, 
since  no  decree  of  authority  appears  of  rec- 
ord, and  what  a  court  does  must  appear  by 
record,  or  it  does  not  exist ;  and,  on  trial  of 
ejectment,  it  would  so  appear,  and  this 
would  deny  the  deed  force  to  pass  legal  ti- 
tle.   And  other  evidence  might  appear  show< 


cases  from  lapse  or  absence  from  the  docket 
Then  there  Is  another  statute  (Code  of  1906, 
c  127,  S  8),  giving  courts  power  to  strike 
from  the  docket  and.  discontinue  any  case 
wherein  for  four  years  there  has  been  no 
step  of  procedure  but  a  continuance;  but 
this  statute  does  not  operate  to  disoontinue 


ing  there  was  no  confirmation  or  authority  '  the  case  without  an  express  order  of  dis- 
to  convey,  and  McGinnis  cannot  be  required  missal.  Buster  v.  Holland,  27  W.  Va.  510. 
to  run  this  hazard.  It  is  said  that  the  deed  I  do  not  see  that  the  cause  of  Murray  wh&i 
of  Hall,  commissioner,  though  Inadequate  to  ;  we  look  at  these  statutes,  and  the  nature  of 
pass  legal  title,  is  yet  color  of  title  and  may  the  case,  would  prevent  any  action  of  the 
be  used  in  defense  of  the  ejectment,  and  thus  court  in  that  case,  when  evoked  by  a  bUl  to 
render  unnecessary  the  exercise  of  equity  execute  its  own  decree,  only  to  carry  into  ex- 
jurisdiction.  In  response  to  this,  we  say  it  i  ecution  its  own  decree  by  transferring  the 
appears  that  the  widow's  dower  only  ended  I  title  which  it  bad  sold. 
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Tben,  as  stated  above,  the  final  question 
is:  Did  Oore  purchase  this  land  under  a 
court  sale?  In  the  long  lapse  of  years  the 
judge,  the  clerk,  the  special  commissioner^ 
Core,  and  all  others  who  might  be  supposed 
to  have  participated  in  the  transaction,  or 
to  know  anything  about  it,  have  passed  away. 
This  fact  is  additional  reason  for  the  inter- 
vention of  equity.  Answering  this  question, 
we  say  there  is  no  report  of  this  sale.  We 
know  by  court  record  that  there  was  a  de- 
cree fixing  an  Indebtedness  on.  Caldwell's 
land.  We  know  that  a  sale  of  a  part  of  the 
land  was  made  and  confirmed,  and  it  did  not 
pay  the  indebtedness,  and  we  know,  further, 
by  such  record  that  the  court  then  directed 
the  sale  of  the  reversion  In  the  57^  acres. 
This  renders  it  highly  probable  that  Com- 
missioner Hall  would  sell  this  reversion. 
There  is  the  deed  on  record  since  1864  recit- 
ing that  he  did  so  sell  to  Core,  and  convey 
the  land  to  him  under  that  sale.  It  is  true 
his  deed  does  not  recite  the  fact  of  a  decree 
of  omfirmation ;  but,  if  it  states  the  truth 
that,  in  fiict,  there  was  a  sale,  the  omission  or 
the  absence  of  s.  report  of  sale  and  decree  of 
confirmation  calls  all  the  more  for  the  ac^ 
tion  of  the  court  to  mend  or  perfect  the  title 
under  that  sale.  The  court  is  only  called 
upon  to  do  what  it  should  have  done.  We 
think  that  the  court  could  treat  that  deed  as 
a  report  of  sale.  In  connection  with  the 
former  decree  it  contains  all  the  facts  es- 
sential to  manifest  Core's  right. 

It  is  said  that  the  bill  has  no  allegation 
that  the  deed  of  Hall,  commissioner,  should 
be  treated  as  a  report  of  sale.  If  the  law  so 
considers  it,  there  is  no  need  of  an  allega- 
tion of  law.  It  is  said  there  Is  no  allegation 
that  Hall  had  power  to  convey.  Under  our 
view  such  an  allegation  is  not  demanded. 
We  do  not  go  upon  his  having  power.  We 
do  not  say  his  act  passed  title.  We  say  that 
the  deed  shows,  as  a  report  of  sale  would« 
the  fact  of  sale  and  payment  of  purchase 
money,  and  thus  may  be  treated  by  the  court 
as  a  report  of  sale.  It  is  also  said  that 
whereas  the  bill  asked  the  appointment  of  a 
commlBsioner  to  report  the  sale,  and  a  decree 
of  confirmation,  and  a  decree  for  a  deed,  the 
decree  disregards  these  prayers,  and  at  once 
confirms  the  sale  and  deed.  The  court 
might  have  appointed  a  commissioner  to  re- 
port the  sale;  but  why  could  it  not,  on  the 
facts  and  prayer  for  general  relief,  accom- 
plish the  same  by  treating  the  deed  as  a  re- 
port of  sale,  and  confirming  deed  and  sale 
already  made?  Evans  v.  Spurgin,  6  Grat 
(Va.)  107,  52  Am.  Dea  105.  Objection  is 
made  that  this  court  did  not  leave  open 
right  to  defendants  to  file  exceptions  to  the 
sale  or  offer  an  upset  bid.  We  see  none  of- 
fered. If  it  would  not  be  error  to  confirm  a 
sale  on  a  new  report,  why  is  it  error  to 
confirm  the  deed?  It  is  said,  and  we  admit, 
that  a  deed  by  a  commissioner  without  au- 


thority passes  no  title  That  is  not  the  ques- 
tion here.  The  question  is,  Can  the  court 
confirm  that  deed,  and  make  it  equivalent  to 
a  deed  authorized  from  the  first?  We  admit 
that  a  deed  made  by  a  commissioner  with- 
out authority  is  not  evid^ice  of  the  facts 
recited  therein,  as  a  general  rule.  Waggoner 
V.  Wolf,  28  W.  Va.  820,"  1  S.  El  25.  But,  as 
a  commissioner  making  a  sale  is  required 
to  report  facts  to  the  court,  may  we  not 
treat-  his  unauthorized  deed  as  evidence  of 
those  facts  which  he  would  be  authorized 
and  required  to  state  in  his  report  to  the 
court?  We  give  this  deed  effect,  not  to  pass 
title,  but  as  evidence,  after  the  lapse  of  more 
than  40  years,  of  the  facts  touching  the 
sale.  All  the  parties  being  dead.  It  is  a  mat- 
ter of  necessity,  and  we  think  the  court  ought 
to  receive  that  deed  as  evidence  to  prove 
the  fact  of  sale.  If  the  conunissioner  had 
filed  a  report,  its  statements  touching  the 
sale  would  be  prima  facie  taken  for  true, 
and  we  do  not  see  why  the  same  effect  should 
not  be  accorded  this  deed.  Laidley  v.  Jas- 
per, 49  W.  Va.  526,  39  S.  B.  169.  Especially 
after  the  parage  of  45  years.  Courts  are 
Justly  liberal  as  to  the  effect  and  admissi- 
bility of  evidence  after  great  stretch  of  time 
and  death  of  actors  la  a  transaction.  Pos- 
session was  held  under  these  sales  so  long. 
True,  this  possession  is  to  l)e  ascribed  to  Mc- 
Ginnis'  right  under  the  dower.  Still,  the  &ct 
remains  that  no  question  was  raised  in  all 
this  time  until  the  ejectment  in  1906.  They 
did  not  sue  to  cancel  the  deed,  but  slept  for 
years  and  years. 
We  affirm  the  decree. 

(71  W.  Va.  131) 
HENRIE  V.  HENRIB. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  22,  1912.     Rehearing  Denied 
Jan.  6,  1913.) 

(Syllabus  by  the  Court,) 

1.  DiVOBOB  (§  245*)  —  AUMONT  — MoniFiOA.« 
TION  OF  DeCBEE. 

In  decreeing  a  divorce  a  mensa  et  thoro, 
and  for  the  payment  of  alimony,  the  chancel- 
lor has  the  power  to  reserve  the  right  to  make 
such  changes  in  the  amount,  as  the  changed 
circumstances  of  the  parties  and  the  principles 
of  justice  may  require. 

[Ed.    Note.— For   other   cases,   see    Divorce, 
Cent  Dig.  §§  691-685;  Dec.  Dig.  |  245.*] 

2.  DivoBCE  (§  286*) —Alimony  — Review — 

DiSCBETION   OF  TbiaX  CoUBT. 

The  right  to  fix  the  amount  of  alimony 
rests  in  the  sound  discretion  of  the  chancellor, 
and  this  court  will  not  disturb  his  judgment, 
unless  he  has  grossly  abused  snch  discretion. 
[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  §§  769,  770;   Dec.  Dig.  i  286.*1 

3.  DivoBCE   (S  240*)— AuMONT— Detebmina- 

TION    OP  AifOUNT. 

In  determining  the  amount  of  alimony,  the 
property  and  income  of  the  husband,  his  ability 
to  earn  monev,  and  the  needs  and  social  stand* 
ing  of  the  wife  should  be  considered. 

[Ed.    Note. — For   other    cases,    see    Divorce, 
Cent  Dig.  §§  G75-678,  680;   Dec.  Dig.  §  240.*] 
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i.  Divorce  (J  245*)— Alimony— Decbeb— Ef- 
fect. 

A  decree  dismissing  the  wife's  petition 
praying  for  an  increase  of  alimony,  without 
stating  the  reason  why  it  was  dismissed,  is 
not  an  adjudication  upon  the  right  reserved 
in  a  former  decree  to  make  changes  in  the 
amount 

[Ed.   Note.— For   other   cases,    see    Divorce, 
Cent.  Dig.  S§  691-695;    Dec.  Dig.  §  245.*] 


5.  DivoBCE  (|§  247,  287*)— Decree  fob  Ali- 
mony—Appeait— Modification. 

It  is  error  in  decreeing  a  divorce  a  mensa 
et  thoro  to  decree  payment  of  alimony  *'for 
and  during  the  wife's  life."  It  should  be  dur- 
ing their  joint  lives,  or  until  reconciliation. 
But,  if  such  is  the  only  error  appearing,  this 
court  will  correct  the  decree,  and  will  affirm  it 
as  thus  modified. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  Jl  689.  697-700,  733,  736,  771;  Dec. 
Dig.  |§  247,  287.*] 

Bobinson  and  Brannon,  JJ.,  dissenting  in 
part 

Appeal  from  Circuit  Court,  Wood  County. 

Suit  in  equity  by  Virginia  W.  Henrie 
against  Morgan  Henrie.  From  a  decree  in- 
creasing the  alimony  allowed  by  the  original 
decree  of  divorce,  defendant  appeals.  Modi- 
fied. 

McCluer  &  McCluer,  of  Parkersburg,  for 
appellant  C.  D.  Merrick,  of  Parkersburg, 
for  appellee. 

WILLIAMS,  J.  On  the  5th  of  December, 
1887,  at  her  suit,  Virginia  W.  Henrie  was 
granted  a  divorce  from  bed  and  board  from 
her  husband,  Morgan  Henrie,  and  $100  a 
year  alimony,  payable  In  semiannual  install- 
ments. The  decree  expressly  reserved  to  the 
court  the  right  to  modify  the  decree  at  any 
future  time,  in  accordance  with  equity  and 
Justice,  on  the  application  of  either  party, 
and  upon  proper  showing. 

At  January  rules,  1909,  plaintiff  filed  her 
petition,  alleging  that,  on  account  of  her 
advance  in  years  and  her  consequent  inabil- 
ity to  earn  money  by  the  use  of  her  needle, 
as  she  once  did,  the  allowance  of  $100  a  year 
was  InsufBcient  for  her  maintenance.  The 
petition  further  alleges  that,  since  the  decree 
for  alimony  was  made,  her  husband,  Morgan 
Henrie,  had  become  more  prosperous,  pos- 
sessed more  property,  and  had  a  greater  in- 
come than  he  had  when  the  decree  of  separa- 
tion was  granted,  and  that  he  was  therefore 
able  to  pay  more  toward  her  support  than 
$100  a  year.  The  cause  was  heard  upon  peti- 
tion, demurrer,  and  answer  thereto,  and  dep- 
ositions, and  a  decree  made  increasing  the 
alimony  from  $100  to  $400  per  annum  **for 
and  during  her  natural  life,"  and  making  it 
payable  in  monthly  installments  of  $33%  each 
on  the  15th  of  each  month,  beginning  on  the 
15th  of  March,  1910.  From  that  decree  the 
husband  has  appealed. 

[1]  Belying  upon  Cariens  v.  Cariens,  50  W. 
Va.  113,  40  S.  E.  335,  55  Ia  B.  A.  830,  which 
holds  that  the  amount  of  alimony  allowed 
by  a  decree  of  divorce  a  mensa  et  thoro  is 


res  Judicata,  counsel  for  defendant  Insist 
that  the  court  was  ix>werles8  to  Increase  the 
alimony,  and  that,  therefore,  the  overnillng 
of  the  demurrer  to  the  petition  was  error. 
But  that  case  does  not  control  the  decision 
in  this  case,  for  the  reason,  if  for  no  other, 
that  there  was  no  right  reserved  by  the  de- 
cree in  that  case,  as  there  is  in  this,  to  make 
changes  in  the  amount  of  alimony.  By  such 
reservation  in  its  decree  the  court  retained 
control  over  its  decree.  The  case  was,  there- 
fore, still  a  pending  case,  for  the  purpose 
of  permitting  such  change  in  the  amount  as 
future  conditions  and  the  changed  circum- 
stances of  the  parties  might  show  to  be  neces- 
sary to  meet  the  ends  of  Justice  and  equity. 
The  statutes  of  many  states  expressly 
reserve  such  right,  both  in  cases  of  absolute 
divorce,  and  in  cases  of  divorce  from  bed  and 
board;  and,  when  the  right  is  reserved  by 
statute,  the  court  need  not  reserve  such 
right  in  its  decree.  Our  statute  (section  11, 
c.  64,  Code  1906)  does  not  expressly  authorize 
the  court  to  retain  such  control  ow  its  de- 
cree. But  the  majority  of  the  oonrt  are  of 
the  opinion  that  sneh  power  is  implied  in  the 
language  of  section  11,  empowering  the  conrt 
to  "make  such  further  decree  as  it  shall  deem 
expedient,  concerning  the  estate  and  mainte- 
nance of  the  parties,  or  either  of  them,"  etc 
I  do  not  think  the  statute  should  be  given 
that  interpretation,  because  it  contemplates 
the  making  of  such  decree  for  maintenance 
at  the  time  the  divorce  is  granted.  But,  In- 
dependent of  statute,  there  is  no  donbt  that 
the  court  has  inherent  power  to  reserve  sneh 
control  over  its  decree.  The  law  has  been 
so  determined  by  the  courts  of  many  states, 
independent  of  statutes.  Pnrcell  v.  Pnroell, 
4  Hen.  &  M.  (Va.)  507:  Lockridge  v.  Lodc- 
ridge,  3  Dana  (Ky.)  28»  28  Am.  Dea  52; 
Lockridge  v.  Lockridge,  2  B.  Mon.  (Ky.) 
258 ;  Beck  v.  Beck,  43  N.  J.  Eq.  668,  14  Aa 
812;  Galusha  v.  Galusha,  138  N.  Y.  272,  33 
N.  EX  1062.  In  his  very  excellent  work  on 
Divorce  and  Separation,  Mr.  Nelson,  in  Vol. 
2,  §  933a,  says :  "It  is  clear  that  such  a  de- 
cree of  divorce  may  reserve  the  allowance  for 
future  consideration,  and  in  such  case  the  de- 
cree is  not  an  adjudication  of  a  matter 
which  by  its  very  terms  is  left  open  for  de- 
termination." Mr.  Bishop  also  says:  '*There 
is  no  Just  ground  to  doubt  the  efiScacy  of 
such  a  reservation,  and  in  prudence  it  ought 
to  be  in  states  wherein  the  right  in  the  ab- 
sence of  the  reservation  is  unsettled  or  is 
denied."  2  Bishop  on  Mar.  &  Div.  §  875. 
The  courts  of  some  states  hold  that  the  right 
to  make  such  changes  in  the  amount  of  ali- 
mony, as  the  altered  conditions  of  the  parties 
may  show  to  be  equitable  and  necessary,  is 
an  inherent  power  in  the  court,  and  that  no 
reservation  in  the  former  decree  is  necessary 
to  authorize  it  2  Nelson,  Div.  &  Sep.  §| 
933a,  934 ;  Olney  v.  Watts,  43  Ohio  St  499. 
3  N.  E.  354;  Lockridge  v.  Lockridge,  2  B. 
Mon.  (Ky.)  258;   Wheeler  v.  Wheeler,  18  111. 
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39.  But  we  are  not  called  upon  to  decide 
whether  or  not  that  Is  the  law  of  this  state, 
and  we  do  not  decide  that  question.  But 
we  suggest  that  It  is  a  safe  and  proper  prac- 
tice to  reserve  the  power  by  the  decree.  In 
cases  of  separation  from  bed  and  board  much 
stronger  reasons  exist  for  permitting  changes 
in  the  amount  of  alimony  than  exist  in  cases 
of  divorce  a  vinculo.  In  the  former  class  of 
cases  the  marital  relation  continues,  and  the 
duty  rests  upon  the  husband,  if  he  is  the 
party  in  fault,  to  support  his  wife  in  propor- 
tion to  his  ability,  and  in  accordance  with  her 
needs  and  social  standing;  and  both  are 
still  bonnd  to  keep  the  conjugal  vows.  Car- 
iens  V.  Cariens,  supra ;  1  Nelson,  Dlv.  &  Sep. 
S  134;   2  Bishop,  Mar.  &  Div.  §  1672. 

[3]  But,  to  Justify  an  increase  in  the 
amount  of  alimony,  there  must  be  a  corre- 
sponding increase  in  the  husband's  financial 
ability,  since  the  original  decree,  or  such  an 
alteration  in  the  wife's  situation,  as  will 
render  her  need  of  help  more  imperative. 
The  amount  could  not  be  changed,  if  the. 
conditions  existing  at  the  date  of  the  decree 
remained  the  same. 

The  petition  avers  that  it  is  tendered  pur- 
suant to  the  right  reserved  by  the  decree; 
and  also  avers  facts  which,  if  true,  show 
that  her  husband  is  in  better  financial  cir- 
cumstances, and  that  she  is  in  greater  need 
of  assistance,  than  when  the  separation  was 
decreed  and  the  alimony  determined.  The 
allegations  show  sufficient  cause  for  relief, 
and  the  demurrer  to  the  petition  was  proper- 
ly overruled.  It  appears  that  within  the  last 
six  or  eight  years  petroleum  oil  was  discov- 
ered in,  and  is  now  being  produced  from,  de- 
fendant's land,  and  that  he  has  received  con- 
siderable income  in  the  way  of  royalties,  the 
income  for  the  year  next  previous  to  the 
giving  of  his  deposition  being  $404.27;  that 
he  has  accumulated  some  money,  and  owns 
$3,000  of  bank  stock,  from  $2,000  of  which 
he  derives  an  income  of  about  $120  a  year; 
that  he  has  money  loaned  out,  but  how  much 
does  not  appear;  that  he  raises  cattle  on  his 
farm  for  sale;  that  his  son,  James  Henrie, 
and  his  family  lived  with  him  on  his  farm, 
and  that -they  all  derived  their  support  main- 
ly from  the  products  of  the  farm;  that  the 
consideration  for  their  support  was  the  serv- 
ices of  his  son's  wife  in  keeping  house  for 
him,  and  in  looking  after  his  comfort;  that 
he  pays  $80  annually  in  taxes ;  and  that  he 
has  the  same  amount  of  land  now  that  he 
had  in  1887,  which  is  about  260  acres.  These 
facts  show  that  defendant's  financial  ability 
has  materially  increased  since  the  decree  of 
separation,  and  that  lie  is  now  in  a  fairly 
prosperous  condition.  Surely  a  man  who 
pays  an  annual  tax  of  $80  on  lands  which 
produce  oil,  from  which  more  than  $400  a 
year  royalty  Is  derived,  in  addition  to  farm 
products,  and  who  owns  $3,000  of  bank  stock, 
and  has  money  to  lend,  ought  to  be  able  to 
contribute  more  than  $100  per  year  to  the 
support  of  his  wife.    True,  the  parties  have 


both  grown  old.  The  husband  is  now  past 
80,  and  the  wife  is  only  about  10  years 
younger.  It  is  also  true  that  a  man  of  that 
age  could  scarcely  be  expected  to  make  even 
his  own  support  solely  by  his  own  labor. 
But,  on  the  other  hand,  it  is  equally  unrea- 
sonable to  suppose  that  a  woman  of  70,  af- 
flicted with  rheumatism,  could  support  her- 
self on  $100  a  year,  aided  only  by  such  in- 
come as  she  can  make  with  her  needle.  Old 
age  and  Inability  to  labor  will  not  relieve  the 
husband  from  the  duty  to  contribute  to  the 
support  of  his  wife  according  to  her  need, 
if  he  has  an  income  with  which  to  do  it  He 
must  share  it  with  her.  Here  the  husband  has, 
besides  a  living  for  himself  and  son  and  his 
son's  family  derived  from  the  farm,  an  in- 
come of  more  than  $500  annually  from  roy- 
alty oil  and  dividends  on  bank  stock,  whUe 
the  wife  owns  nothing,  and  receives  but  $100 
a  year  from  her  husband.  Can  she  shelter, 
clothe,  and  feed  herself  on  this?  She  says 
she  used  to  earn  something  by  sewing,  but 
her  hands  are  now  so  drawn  and  crippled 
with  rheumatism  that  she  is  not  able  to  pur- 
sue that  occupation.  In  view  of  his  advanc- 
ed age,  it  is  scarcely  probable  that  the  hus- 
band will  be  burdened  with  the  unwilling 
support  of  his  wife  much  longer.  But,  while 
he  lives  and  has  an  income,  the  law  imposes 
the  duty  upon  him  of  sharing  his  means  with 
his  wire.  It  is  now  nearly  25  years  since 
they  were  separated,  and  there  is  apparent- 
ly not  much  hope  for  reconciliation.  Still,  as 
long  as  they  continue  to  Uve,  the  law  keeps 
open  the  door  of  opportunity,  and  will  wel- 
come a  return  to  them  of  the  Joy  which,  no 
doubt,  filled  their  youthful  hearts  ^^en,  in 
the  years  long  gone,  they  entered  into  the 
most  sacred  relationship  in  life. 

[2]  While  it  is  the  duty  of  the  chancellor 
to  consider  the  character  and  amount  of  the 
husband's  income,  as  well  as  the  wife's  need 
and  her  social  standing,  in  arriving  at  what 
will  be  a  Just  and  reasonable  allowance  for 
alimony  (Reynolds  v.  Reynolds,  68  W.  Va. 
15,  69  S.  E.  381,  Ann.  Gas.  1912A,  889;  Bai- 
ley V.  BaUey,  21  Grat  [Va.]  43),  still  the 
amount  which  he  is  authorized  to  fix  is  a 
matter  which  rests  In  his  sound  discretion; 
and,  unless  such  discretion  is  grossly  abused, 
this  court  will  not  reverse  the  decree  (GofT 
V.  Gofir,  54  W.  Va.  364,  46  S.  B.  177 ;  Bailey 
V.  Bailey,  supra;  Miller  v.  Miller,  92  Va. 
196,  23  S.  E.'2.32). 

In  her  petition  plaintiff  asks  that  the 
amount  be  Increased  to  $600  a  year,  and  that 
it  be  made  to  cover  the  last  15  years.  But  in 
her  deposition  she  says  that  $400  a  year  will 
be  enough,  and  the  court  decreed  her  that 
amount  It  is  urged  that  $400  is  too  much, 
because  plaintiff  in  her  cross-examination 
was  more  specific  as  to  the  cost  of  her  liv- 
ing, and  stated  that  her  room  rent  cost  $60 
a  year;  that  she  thought  her  board  would 
cost  her  $12  a  month,  although  she  kept  no 
account  of  it,  and  that  her  clothing  and  in- 
I  cidentals  would  amount  to  at  least  $60  a 
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year.  That  makes,  in  all,  $2G4;  and  counsel 
for  defendant  Insist  that  the  allowance 
should  not  have  exceeded  that  amount  But 
plalntUTs  estimate  makes  no  allowance  for 
sickness,  nursing,  and  medical  attention.  It 
is  an  extremely  conservative  estimate  of 
plaintiff's  needs,  especially  In  view  of  her 
age  and  inability  to  help  support  herself, 
and  makes  no  allowance  for  contingencies. 
We  do  not  think  the  chancellor  abused  his  ju- 
dicial discretion  by  increasing  the  amount  of 
plaintiff's  estimate  by  $136. 

[4]  Plaintiff  made  an  application  to  the 
court  in  1888  for  an  increase  of  alimony, 
and  a  decree  was  then  made  dismissing  her 
petition,  without  reserving  the  right  to  make 
further  application.  It  is  insisted  that  that 
decree  is  final,  and  is  res  Juuicata  UiK)n  the 
right  reserved  in  the  first  decree.  We  do  not 
think  so.  It  does  not  appear  what  that  peti- 
tion contained.  It  may  have  been  that  it 
failed  to  allege  such  facts  as  would  Justify 
an  alteration  in  the  decree,  and  was  dis- 
missed for  that  reason. 

Defendant  also  alleged  in  his  answer  that 
plaintiff  on  one  or  two  other  occasions  filed 
petitions  praying  for  an  increase  in  her  al- 
lowance; but  it  does  not  appear  that  the 
court  took  any  action  in  reference  to  them. 
The  presentation  of  such  petitions,  without 
any  action  upon  them  by  the  court,  conld 
have  no  effect  on  plaintiff*8  rights. 

[5]  The  decree  appealed  from  is  errone- 
ous, however,  in  that  it  provides  for  the  pay- 
ment of  alimony  during  plaintiff's  life.  It 
should  have  been  during  their  Joint  lives  or 
until  reconciliation.  Martin  v.  Martin,  33  W. 
Va.  6d6,  11  S.  E.  12 ;  LockrLdge  v.  Lockridge, 
3  Dana  (Ky.)  28,  28  Am.  Dec.  62.  The  di- 
vorce from  bed  and  board  did  not  affect  the 
wife's  inchoate  right  in  her  husband's  estate ; 
and  on  the  death  of  either  payment  of  ali- 
mony should  cease.  It  is  for  the  wife's  sup- 
port, but,  if  the  husband  should  first  die,  the 
wife  is  then  entitled  to  dower  and  to  her  dis- 
tributive share  of  his  personal  property, 
which  takes  the  place  of  alimony.  2  Nelson 
on  Div.  &  Sep.  |  1022;  Taylor  v.  Taylor.  d3 
N.  O.  418,  53  Am.  Rep.  460;  Castlebury  v. 
Maynard,  95  N.  O.  281;  Hokamp  v.  Haga- 
man,  36  Md.  511;  Jarnigan  v.  Jarnigan,  80 
Tenn.  (12  Lea)  293. 

We  will  enter  a  decree  here  amending  the 
decree  below  by  substituting  for  the  words, 
"for  and  during  her  natural  life,"  the  words, 
"for  and  during  their  Joint  lives,  or  until 
reconciliation,"  and  will  further  amend  it 
by  adding  the  following  clause,  viz.:  **The 
right  is  hereby  reserved  to  make  such  chang- 
es in  the  amount  of  alimony  on  the  petition 
of  either  party  as  the  altered  circumstances 
of  the  husband  and  the  future  needs  of  the 
wife  may  render  necessary  to  meet  the  ends 
of  Justice."  And,  as  thus  modified,  the  de- 
cree will  be  afi^rmed,  but  without  allowance 
of  costs  to  appellant 

Modified  and  aifirmed. 


ROBINSON,  X  We  must  look  to  the  stat- 
ute  for  power  in  divorce  cases.  If  the  court 
could  properly  make  such  reservation  in  the 
first  decree  as  it  did,  the  statute  must  war- 
rant that  practice.  At  the  least,  the  powers 
given  by  statute  must  incidentally  warrant 
it  The  statute  does  warrant  such  reserva- 
tions for  change  in  the  amount  of  alimony, 
since  the  court,  on  decreeing  either  kind  of 
divorce,  may  make  such  further  order  con- 
cerning the  estate  and  maintenance  of  the 
parties  as  it  shall  deem  expedient  Code 
1906,  c  64,  f  11.  If  the  court  deems  It  ex- 
pedient to  fix  an  amount  of  alimony  subject 
to  change  in  the  future,  that  may  be  done. 
But  if  no  reservation  Is  made  in  the  decree, 
authorizing  the  future  change,  the  amount  is 
settled  and  the  decree  in  that  particular  is 
res  aujudicata.  Cariens  v.  Gariens,  50  W. 
Va.  113,  40  S.  E.  335,  65  L.  R.  A.  ©30. 
Though  the  statute  permits  a  reservation  for 
future  change,  still,  if  none  is  made,  the 
statute  precludes  a  change. 

The  circuit  court  made  no  reservation  for 
change  in  the  last  decree.  It  woold  seem 
that  the  court  deemed  it  expedient  to  make 
this  last  decree  final  as  to  the  amount  of 
alimony.  The  court  was  not  obliged  to  make 
a  reservation  every  time  it  passed  on  the 
question  of  alimony.  Because  it  made  a 
reservation  in  the  former  decree,  is  no  rea- 
son why  it  should  put  a  similar  reservation 
in  its  next  decree  in  that  particular.  It  had 
the  right  on  proper  hearing  to  decree  ali- 
mony so  as  to  make  the  amount  final.  That 
was  a  matter  within  the  sound  discretion  of 
the  circuit  court,  and  certainly  it  does  not 
appear  that  the  discretion  was  abused. 
Therefore,  the  decree  in  that  particular 
should  not  be  disturbed  here.  So  fSar  as  the 
decision  of  this  court  modifies  the  decree  by 
putting  in  a  reservation  opening  up  a  set- 
tled amount  of  alimony,  it  does  not  meet 
with  my  approval.  This  appellate  court 
ought  not  to  assume  powers  belonging  to 
the  circuit  court,  simply  because  the  Judges 
here  would  have  made  a  different  order  It 
presiding  below.  There  should  be  Just  and 
substantial  reasons  for  leaving  open  a  ques- 
tion of  alimony,  and  thereby  extending  litiga- 
tion in  divorce  cases.  Certainly  if  the  cir- 
cuit court  does  not  leave  the  question  open, 
this  court  should  not  do  so.  It  ought  to  be 
the  policy  of  the  law,  and  we  think  it  Is, 
speedily  and  rightly  to  end  8U(^  matters — 
not  to  encourage  divorce  litigation  to  the  dis- 
couragement of  reconciliation,  or  at  least 
peace,  between  separated  man  and  wife. 

As  to  the  amount  which  the  court  finally 
fixed,  we  could  reverse  the  decision,  if  it 
were  plainly  against  the  evidence.  But,  since 
we  say  it  is  not,  we  ought  to  leave  the  de- 
cree as  the  court  below  lawfully  made  it 
The  gist  of  the  majority  decision  on  this 
point  is,  that  the  circuit  court  could  not  make 
the  alimony  allowance  final.  We  say  that  it 
lawfully  could— that  it  lawfully  did. 

BRANNON,  J.    I  concur  in  this  nolo. 
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CITY  OF  ST.  MARYS  ▼.  HOPE  NATURAL 

GAS  CO. 

(Supreme  Court  of  Appeals  of  Wett  Virginia. 

Oct.  8,  1912.    Rehearing  Denied 
Jan.  6,  1913.) 

(SyUahus  hy  the  Court,) 

L  Gas  (S  14*)— Chabobs— Actions— ;Pabtiks. 
A  municipal  corporation  may  in  its  name, 
suing  for  itself  as  a  corporation  and  in  behalf 
of  Its  residents,  maintain  an  injunction  suit 
to  restrain  an  incorporated  company  furnish- 
ingj  under  a  franchise  granted  by  the  munici- 
pality, natural  gas  for  public  consumptiou  in 
the  town  or  dty,  from  ezcessiye  unlawful  rates 
for  gas. 

[Ed.  Note.->For  other  cases,  see  Gas,  Cent. 
Dig.  H  lO-H;    Dec  Dig.  S  14.*J 

2.  Gas  (§  14*>— Gas  Companibs— Fbanohis- 
Bs— Limitation  op  Rates— Validity. 

A  provision  in  a  municipal  ordinance  grant- 
ing a  franchise  to  erect  and  operate  worlds  to 
furnish  natural  gas  for  consumption  in  the 
town  or  city  may  contain  fixed  rates  or  charg- 
es for  gas,  and  such  limitation  is  valid,  and 
when  accepted  by  the  grantee  is  a  contract 
binding  the  grantee  of  such  franchise. 

[Ed.  Note.— For  otber  cases,  see  Okis,  CfeUt 
Dig.  |&  10-11;    Dec  Dig.  §  14.*] 

8.  Gas  (I  14*)  —  Gas  Companies  — REauLA- 

TioN— Power  of  Municipality. 

In  the  absence  of  a  delegation  thereof  by 
the  Legislature,  express  or  necessarily  implied, 
a  city  or  town  has  no  power  to  regulate  rates 
for  natural  gas  furnished  by  a  person  or  cor- 
poration for  public  consumption  in  such  city 
or  town,  otherwise  than  by  contract  with  such 
person  or  corporation,  by  the  terms  of  the 
grant  of  franciiise. 

[Bd.  Note.— For  other  cases,  see  Gas,  Cent 
Dig.  U  10-11;    Dec.  Dig.  i  14.*J 

4.  Gas   (S  14*)— Gas  Companies— Ghabges. 

A  franchise  is  granted  by  a  town  to  a 
corporation  to  occupy  streets  with  pipes  to 
convey  gas  for  public  consumption,  authorixing 
specific  rates  oi  charge  per  fire.  Later  the 
gas  company  changes  its  charge  trom  specific 
rates  to  a  charge  by  meter  of  20  cents  per  1,- 
000  cubic  feet  of  gas.  The  town  by  injunc- 
tion suit  contested  this  change  and  charge; 
but  it  was  denied  relief  and  its  bill  dismissed.' 
For  13  years  the  company  furnished  the  pub- 
lic with  gas  by  meter  at  the  20-cent  rate;  the 
town  silently  acquiescing.  Then  the  gas  com- 
pany increased  its  rate  to  22  cents  per  1,000 
feet  by  meter.  Later  on  the  town  passed  a 
general  ordinance  allowing  those  furnishing  gas 
to  charge  a  rate  by  meter  of  20  cents  per  1,000 
feet  of  gas,  and  prohibiting  higher  charges. 
Under  these  facts  the  gas  company  is  limited 
to  such  20-cent  charge,  and  cannot  increase 
it  withont  consent  of  the  town. 

[Ed.  Note.— For  other  cases,  see  Gas,  Cent. 
Dig.  §§  10-11;    Dec.  Dig.  §  14.*] 

« 

Appeal  from  Circuit  Court,  Pleasants 
County. 

BUI  in  equity  by  the  City  of  St  Mary's 
against  the  Hope  Natural  Gas  Company. 
From  a  decree  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

A  B,  Fleming,  of  Fairmont,  John  F.- Bar- 
ron, of  St.  Mary's,  AD.  Follettout,  of  Mariet- 
ta, Ohio,  and  C.  Powell  and  Kemble  White, 
both  of  Fairmont,  for  appellant.  G.  D. 
Smith,  Clyde  B.  Jojinson,  and  Ross  Wells, 
all  of  St  Mary's,  for  appellee. 


BRANNON,  P.  In  the  year  1893  the  town 
of  St  Mary's  (now  by  statute  a  dty)  grant- 
ed by  two  ordinances,  one  to  Bamsdall,  tbe 
other  to  Mallery,  franchises  to  operate  plants 
to  furnish  natural  gas  for  consumption  in 
that  town.  Bamsdall  and  Mallery  accepted 
these  grants  and  established  plants  or  works 
under  them  and  furnished  gas  to  the  town. 
These  grants  are  identical  in  character.  By 
change  of  ownership  the  River  Gas  Company 
became  owner  of  both  plants  and  operat- 
ed them  nntil  1910,  when  ownership  was 
changed  to  the  Hope  Natural  Gas  Company. 
These  franchise  grants  fixed  for  dlCFer^it 
kind  of  fires  specific  rates  per  fire  called 
*'flat  rates."  Such  rates  prevailed  until 
1898.  Then  the  River  Gas  Company  changed 
to  charge  by  meter,  making  the  rate  20  cents 
per  1,000  cubic  feet  The  town  brought  in 
1897  an  injunction  suit  against  the  gas  com- 
pany to  enjoin  4t  from  collecting  by  such 
meter  rate,  which  resulted  in  a  decree  that 
the  town  was  not  entitled  to  any  relief  and 
dismissing  its  bill.  For  about  13  years  the 
River  Gas  Company  and  the  Hope  Gas  Com-* 
pany  furnished  gas  by  the  20^cent  meter 
rate;  but  In  July,  1911,  it  increased  tlie 
meter  rate  from  20  to  22  cents  per  1,000 
cubic  feet.  Supposably  to  resist  this  change, 
on  August  31,  1911,  the  city  council  passed 
an  ordinance  providing  that  any  person  or 
corporation  supplying  gas  to  the  city  should 
charge  20  cents  per  1,000  feet  by  meter,  and 
prohibiting  any  greater  charge.  In  Septem- 
ber, 1912,  the  city  brought  suit  to  enjoin  the 
Hope  Gas  Company  from  collecting  gas 
charges  at  a  greater  rate  than  20  cents  per 
1,000  feet  The  case  was  heard  on  bill,  de- 
murrer to  it,  answer,  and  afiidavits,  and  the 
court  made  a  decree  overruling  a  motion 
made  by  the  gas  company  to  dissolve  the  in- 
junction, from  which  decree  or  order  the 
gas  company  appeals. 

[1]  It  was  assigned  in  the  demurrer  tliat 
the  city  cannot  maintain  this  bill  for  itself 
and  its  residents,  and  argument  is  made  by 
the  dty  on  this  point :  but  It  Is  not  specifical- 
ly assigned  as  a  ground  of  error  or  argued 
for  the  gas  company.  Anyhow,  we  cannot 
say  that  each  resident  must  sue  for  him- 
self, making  multiplicity  of  suits.  Clearly 
the  city  as  a  corporate  entity  may  sue  for 
itself  alone,  or  in  its  name  in  behalf  of  its 
residents,  to  vindicate  the  public  right  and 
prevent  the  Imposition  of  illegal  rates.  St 
Mary's  v.  Woods,  67  W.  Va.  110,  67  S.  B. 
176,  21  Ann.  Cas.  164;  Gas  Co.  v.  Muncie, 
10  Mun.  Corp.  Cas.  137;  Id.,  160  Ind.  97,  66 
N.  EL  436,  60  L.  R.  A  822;  Trustees  v.  Cow- 
en,  4  Paige  (N.  Y.)  510,  27  Am.  Dec  80;  Pom- 
eroy's  Eq.  §  243. 

[2]  For  the  Hope  Gas  Company  it  is  con- 
tended that  the  provision  in  the  franchise 
ordinances  fixing  fiat  rates  per  fire  is  void, 
on  the  ground  that  without  legislative  grant 
of   power  to  do   so  a  municipality  cannot 


*For  otner  cases  Bee  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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prescribe  rates  for  corporations  performing 
public  service.  Grant  this.  But  these  fran- 
chises are  not  municipal  statutes  fixing  rates 
generally,  applicable  to  all,  like  a  general 
law  passed  by  the  Legislature;  but  they  are 
special  grants  of  franchise  made  by  the  town 
to  Barnsdall  and  Mallery,  at  their  instance 
— grants  offered  them  and  accepted  by  them. 
They  are  contracts  binding  both  the  town  and 
these  grantees.  We  see  no  reason  why  a 
town  may  not  make  a  contract  to  accomplish 
a  function  with  which  it  is  charged  or  em- 
powered binding  it  and  the  other  party.  He 
accepting  is  plainly  bound,  and  cannot  say 
the  town's  act  is  void.  Opinion  of  Judge 
Poffenbarger  in  Bluefield  Water  Co.  v.  Blue- 
field,  page  8  of  69  W.  Va,,  page  772  of  70 
S.  E.  (33  li.  R.  A.  [N.  S.]  759),  citing  Railroad 
Go.  V.  Triadelphia,  68  W.  Va.  487,  52  S.  E. 
499,  and  Clarksburg  Electric  Co.  v.  Clarks- 
burg, 47  W.  Va.  739,  35  S.  E.  994,  50  L.  R.  A. 
142.  Having  accepted  the  grant,  the  grantee 
accepted  all  its  terms,  and  cannot  deny  the 
town's  power  to  fix  rates  by  contracts 

Code,  c  47,  gives  a  town  the  power  "to 
erect  or  authorize  or  prohibit  the  erection  of 
gas  works,  electric  lights  or  waterworks." 
It  would  seem  to  require  no  argument  to 
sustain  the  proposition  that  In  exercising  its 
function  under  this  statute  the  council  may 
Impose  conditions  and  rates  in  the  franchise. 
Zanesville  v.  Gaslight  Co.,  47  Ohio  St  1,  23 
N.  E.  56;  Gas  Co.  v.  Munde,  160  Ind.  97,  66 
N.  E.  436,  60  L.  R.  A.  822;  Boerth  v.  De- 
troit, 152  Mich.  654,  116  N.  W.  628,  U  L. 
R.  A.  (N.  S.)  1197.  So  we  hold  that  the  pro- 
vision in  the  franchise  limiting  rates  of 
charge  per  fire  is  valid. 

Do  the  specific  or  fiat  rates  of  so  much  per 
fire  yet  prevail?  They  do  not.  The  gas  com- 
pany does  not  so  claim,  does  not  propose  to 
go  by  them,  is  not  doing  so.  Nor  does  the 
city  seek  to  enforce  these  rates.  The  com- 
pany has  been  charging  by  meter  rates  at 
20  cents  per  1,000  cubic  feet  of  gas  consum- 
ed. It  proposes  to  Increase  to  22  cents  per 
1,000  feet,  and  the  city  opposes  such  Increase 
and  seeks  to  compel  the  gas  company  to 
adhere  to  the  meter  system  at  twenty  cents. 
So,  I  do  not  see  that  the  clause  of  the  fran- 
chise fixing  specific  or  fiat  rates  per  fire  is 
material. 

[8,  4]  After  the  grantees  of  said  franchise 
and  their  alienees  or  assignees  had  for  years 
been  operating  by  the  fiat  rates  fixed  by  the 
franchise  ordinances,  the  River  Company 
proposed  to  abandon  that  fiat  rate,  and 
charge  by  meter  at  20  cents  per  1,000  feet 
consumed,  and  in  December,  1897,  the  town 
brought  a  suit  against  the  River  Gas  Compa- 
ny to  enjoin  it  from  collecting  by  meter  rate 
and  compel  it  to  collect  by  the  flat  rates  per 
fire  fixed  by  the  franchise.  This  suit  ended 
in  a  decree  declaring  that  the  town  was  not 
entitled  to  the  relief  which  it  sought,  and 
dismissing  its  bill.  Thus  it  was  decreed  and 
established  that  the  gas  company  had  not 


without  right  abandoned  the  flat  rate  flxed 
by  the  ordinances,  that  it  was  not  binding, 
and  that  the  gas  company  could  lawfully 
charge  by  the  meter  system.  For  some  13 
years  after  this  decree  the  River  Gas  Com- 
pany, the  Mountain  State  Gas  Company,  Ita 
assignee,  and  its  assignee,  the  Hope  Natural 
Gas  Company,  furnished  gas  by  the  meter 
at  20  cents,  when  the  Hope  Gas  Company 
Increased  its  meter  rate  to  22  cents  per  1,000 
feet;  and  to  prevent  the  increase  the  coun- 
cil of  St  Mary's,  August  31,  1911,  passed 
an  ordinance  fixing  a  rate  of  20  cents  per 
1,000  feet  chargeable  by  any  person  or  cor- 
poration furnishing  gas,  prohibiting  any 
greater  charge  under  penalty  of  fine  or  Im- 
prisonment After  the  passage  of  this  or- 
dinance, the  dty  of  St  Mary's  filed  this  bill 
to  enforce,  against  the  Hope  Natural  Gas 
Company,  the  20-cent  rate,  and  enjoin  it 
from  charging  the  meter  charge  of  22  cents, 
and  it  was  so  decreed  by  overruling  a  motion 
to  dissolve  the  injunction. 

Here  we  have  the  question:  Is  the  ordi- 
nance valid?  It  \s  useless  to  give  authority 
for  the  proposition  that  a  municipal  corpo- 
ration can  do  no  act  not  granted  power  ex- 
pressly or  by  necessary  implication.  Judy  ▼. 
Lashley,  50  W.  Va.  628,  41  S.  B.  197,  57  L.  R. 
A.  413.  It  is  a  branch  of  government  exer- 
cising such  power  as  the  Legislature  tias 
conferred  upon  it;  it  can  make  laws  by 
municipal  statutes  to  effectuate  its  functions, 
only  if  the  Legislature  has  given  it  that  pow- 
er. Fixing  rates  of  charge  by  public  service 
corporations  is  essentially  legislative  action, 
and,  as  held  in  Bluefield  Water  Co.  v.  City 
of  Bluefield,  69  W.  Va.  1,  70  S.  B.  772,  33 
L.  R.  A.  (N.  S.)  759:  ''In  the  absence  ot  a 
delegation  thereof  by  the  Legislature,  ex- 
press or  necessarily  implied,  a  munldpal 
corporation  has  no  power  to  regulate  or  ocm- 
trol  rates  for  public  service,  such  as  furnish- 
ing water,  gas,  electricity,  or  the  terms  and 
conditions  of  contracts  thereof,  otherwise 
than  by  contract  with  the  corporation  or 
person  rendering  such  service."  Counsel  in 
this  case  argues  that  that  point  is  obiter. 
The  question  was  whether  an  ordinance  fix- 
ing rates  was  valid  in  law,  and  this  Involved 
whether  a  town  could  lawfully  pass  it;  that 
question  was  squarely  involved.  Why  is  it 
obiter?  The  point  is,  moreover,  said  not  to 
be  sound  law,  and  we  are  asked  to  disregaifd 
it  at  the  behest  of  a  necessity,  in  these  lat- 
ter days  especially,  of  giving  municipalities 
power  to  regulate  such  rates.  The  Legisla- 
ture alone  can  do  this.  This  court  cannot 
disregard  a  former  holding  conformable  to 
legal  principle  and  upheld  by  plentiful  au- 
thority. City  of  St  Louis  V.  Bell  TeL  Co., 
96  Mo.  623,  10  S.  W.  197,  2  L.  R.  A.  278,  9 
Am.  St  Rep.  370;  Griffin  v.  Goldsboro,  122 
N.  C.  206,  30  S.  B.  319,  41  L.  R.  A.  242.  A 
statute  giving  cities  power  to  provide  for 
lighting  streets,  "subject  to  such  regulations 
as  any  such  city  or  village  may  by  ordinance 
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impose/*  does  not  delegate  to  cities  or  vil- 
lages power  to  regulate  prices  which  a  gas 
company  may  charge.  Mills  y.  Chicago  (C. 
C.)  127  Fed.  731.  The  price  at  which  natural 
gas  shall  be  furnished  cannot  be  regulated 
by  ordinance  under  a  general  power  to  pro- 
vide reasonable  regulations  for  the  safe  sup- 
ply, distribution,  and  consumption  of  gas. 
Lewisville  v.  State*  135  Ind.  49,  34  N.  E.  702, 
21  L.  R.  A.  734.  So  holds  Noblesville  v. 
Noblesville  Gas  Co.,  157  Ind.  162,  60  N.  B. 
1032,  and  Richmond  v.  Richmond,  168  Ind. 
82,  79  N.  E.  1031,  11  Ann.  Cas.  746.  See  In 
re  Pryor,  55  Kan.  724,  41  Pac.  958,  29  L.  R. 
A.  398,  49  Am.  St  Rep.  280;  Knoxville  v. 
Water  Co.,  212  U.  S.  8,  29  Sup.  Ct  148,  53 
L.  Ed.  371 ;  Tacoma  Co.  y.  Tacoma,  14  Wash. 
288,  44  Pac.  655;  State  ex  reL  Wisconsin 
Co.  y.  Sheboygan,  111  Wis.  23,  86  N.  W.  657 ; 
South  McAlester  Tel  Co.  y.  State,  25  Okl. 
524,  106  Pac.  962.  The  power  to  provide  for 
general  welfare  does  not  give  power  to  fix 
rates.  Schroeder  v.  Scranton  Co.,  20  Pa. 
Super.  Ct  255.  There  is  no  statute  giving 
the  power.  The  statute  authorizing  a  town 
to  erect  or  authorize  gas  works  does  not  by 
mere  implication,  give  this  great  lawmak- 
ing power.  See  Knoxville  v.  Water  Co.,  212 
U.  S.  at  page  8,  29  Sup.  Ct  at  page  148,  53 
Im  £d.  371.  ''Grant  of  such  power  is  never 
to  be  implied."  Interstate  Com.  v.  Railway 
Co.,  167  U.  S.  494,  495,  17  Sup.  Ct  896,  42 
L.  Ed.  243.  So  we  conclude  that  the  ordi- 
nance of  the  city  of  August  31,  1911,  does 
not  per  se  forbid  the  increase  of  the  meter 
rate. 

The  original  grants  of  franchise  do  not 
give  the  city  power  to  regulate  rates,  since 
they  only  provide  a  maximum  limitation  on 
the  grantees.  They  cannot  warrant  the  or- 
dinance of  August  31,  1911. 

But  while  that  ordinance  of  1911  cannot 
of  its  own  mere  force,  fix  rates,  it  does  not 
stand  alone;  that  consideration  does  not 
decide  the  case.  We  must  look  at  other 
things.  I  was  inclined  to  think  that  the  de- 
cree in  the  first  suit  was  res  judicata  fixing 
right  in  favor  of  the  company  to  change 
froin  fixed  to  meter  rates,  and  did  not  fix 
the  20-cent  rate,  and  that  the  company 
could  charge  more,  if  so  doing  would  not 
increase  in  burden  the  charge  of  the  flat 
rate.  But  a  majority  of  the  court  hold  that 
as  the  company,  of  its  will,  changed  from 
flat  rate  to  meter,  and  fixed  a  rate  of  20 
cents  per  1,000  feet,  the  right  to  change  and 
that  rate  were  involved,  and  the  decree  is 
to  be  held  as  fixing  that  rate  as  a  substi- 
tute for  the  flat  rate,  especially  as  in  its 
answer  the  company  said  it  was  practically 
equivalent  in  extent  of  charge  to  the  flat 
rate  fixed  by  the  original  ordinance;  that 
it  was  claimed  by  the  company  to  be  the 
equivalent  substitute  for  the  former  charge. 
Furthermore,  a  majority  of  the  court  hold 
that  as  the  gas  company  itself  substituted 


the  20-cent  meter  rate  for  the  flat  rate,  and 
charged  that  rate  for  13  years,  and  it  was 
silentiy  acquiesced  in  by  the  city  for  that 
time,  and  flnally  accepted  and  Insisted  upon 
by  the  council  ordinance  of  1911,  all  this 
operated  to  modify  the  original  ordinance, 
and  fix  the  20-cent  rate  as  a  new  contract 
A  strong  view,  I  must  confess.  Our  conclu- 
sion is  the  gas  company  cannot  increase  the 
meter  rate  over  20  cents  per  1,000  cubic  feet 
We  afllrm  the  decree  overruling  the  mo- 
tion to  dissolve  the  injunction,  and  we  re- 
mand the  cause  to  the  circuit  court 


(71  W.  Va.  463) 

HAINS  v.  PARKERSBURG.  M.  ft  L  RY.  CO. 

et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  10,  1912.) 

(SyUahus  by  the  Court.) 
1.  Nkouosnob  (I  108*)  —  Aonoivs  — Plbad- 

IN6. 

In  actions  of  tresjpass  on  the  case  for  in- 
jury by  negligence,  it  is  sufficient,  in  charging 
the  negligent  act,  to  set  forth  in  general  terms 
the  injury,  the  instrumentality  or  means  there- 
of, when  occasioned  by  an  affirmative  act,  or 
the  particular  omission  of  duty,  when  occa- 
sioned by  mere  omission,  and  aver  that  the  act 
or  omission  was  negligent 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  H  174,  175,  179,  180;    Dea  Dig.  { 

2.  liASTBB   AND   SKBVANT    (|  329*)— INJUBIBS 

TO  Thibd  Pebsons— Actions— Pleading. 
In  an  action  against  an  employer  for  a 
wrong  done  by  his  servant,  the  relation  of  mas- 
ter and  servant  is  sufficient^  charged  by  an 
averment  that  the  servant  did  the  act  while 
engaged  in  the  master's  business  and  in  fur- 
therance thereof.  The  declaration  need  not 
say  in  terms  he  acted  within  the  scope  of  his 
authority. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1268,  1209;  Dec.  Dig.  % 
329.*] 

3.  Pleading  (838H*)—Declabation— State- 
ment OF  Cause  or  Action. 

The  office  of  a  declaration  Is  to  give  the 
defendant  notice  of  the  nature  and  ground  of 
the  action,  and  the  rules  of  pleading  do  not 
require  such  specification  of  matters  of  detail 
as  will  benefit  the  defendant  only  by  the  hamp- 
er and  weight  of  procedure  imposed  upon  tbe 
plaintiff. 

[Ed.  Note.— -For  other  cases,  see  Pleading, 
Dec.  Dig.  I  38%.*] 

4.  Pleading  (§  48*)— Declabation  — State- 
ment OF  Cause  of  Action— Duty  Imposed 
BT  Law. 

A  duty  imposed  by  law  and  involving  no 
element  of  contract  need  not  be  expressly  al- 
leged. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  S§  105,  106;    Dec.  Dig.  i  48.*] 

5.  Cobpobations  {%  488*)  —  Liabilities  — 
Joint  Liabilities. 

Corporations  engaged  in  separate  and  dis- 
tinct lines  of  business  may  be  jointly  liable 
for  a  wrongful  act. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  %  1899;    Dec.  Dig.  S  488.*] 
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(Additional  Svllahus  ^  Bditoridl  Biaf.) 
6.  Pleading  (|  35*)— Fobm  or  Allxoations 

— SlJRPLUSAQE. 

The  assertion  of  tiie  relation  of  passeni^r 
and  carrier  as  measurinir  the  dudes  of  a  street 
railroad  company,  sned  jointly  with  a  natural 
iras  company  for  personal  injuries,  does  not 
ritiate  the  declaration  either  on  the  ground 
*.hat  two  defendants  nnder  different  obliga- 
tions cannot  be  jointly  sued,  or  that  such  a 
relation  is  inconsistent  with  an  allegation  of 
injury  to  the  plaintiff  as  a  pedestrian  on  the 
street 

(Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  i|  76-80;   Dec  Dig.  |  35.*] 

Error  to  Circuit  Court,  Wood  Connty. 

Action  by  Margaret  Hains  against  the 
Parkersburg,  Marietta  &  Interurban  Railway 
Company  and  another.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Reversed 
and  remanded. 

William  Beard,  of  Parkersburg,  for  plain- 
tiff in  error.  V.  B.  Archer,  of  Parkersburg, 
A.  B.  Fleming,  Charles  Powell,  and  Kemble 
White,  all  of  Fairmont,  and  Reese  Blizzard, 
of  Parkersburg,  for  defendants  in  error. 

POFFENBARGER,  J.  Divers  criticisms  of 
the  declaration  in  this  case,  filed  against  a 
street  railway  company  and  a  natural  gas 
company,  as  joint  tort-feasors,  by  a  lady,  for 
personal  injuries  occasioned  by  a  wrongful 
act  alleged  to  have  been  done  by  their  serv- 
ants acting  jointly,  are  made,  In  the  effort  to 
sustain  the  action  of  the  trial  court  in  sus- 
taining the  demurrer  thereto,  and  dismissing 
the  action,  on  her  refusal  to  amend. 

[I]  The  assertion  of  the  relation  of  pas- 
senger and  carrier,  in  the  statement  of  the 
attendant  facts,  whether  with  or  without 
intention  to  rely  upon  it  in  the  trial,  as 
measuring  and  defining  the  duties  of  the  rail- 
way company,  does  not  vitiate  the  declara- 
tion, either  because  two  defendants  under 
different  obligations  or  duties  cannot  be  sued 
jointly  for  a  wrong,  or  because  such  a  re- 
lation is  inconsistent  with  the  subsequent 
allegation  of  Injury  to  the  plaintiff  as  a 
pedestrian  on  the  street  Aside  from  the 
motl\e  or  purpose  of  that  allegation,  it  charg- 
es no  injury  or  wrongful  act,  while  the  plain- 
tiff was  on  tbe  car  as  a  passenger;  nor  is 
she  alleged  to  have  been  a  passenger  at  the 
time  of  her  injury  after  having  gotten  off 
of  the  car.  It  is  no  more  than  an  unneces- 
sary, yet  natural,  relation  of  a  fact  as  a  part 
of  the  history  of  the  occurrence. 

[1]  After  the  narration  of  plaintiff's  trip 
on  the  railway  company's  car,  as  n  passen- 
ger, from  a  station  called  Roseinar,  to  a 
f-ertain  point  in  the  city  of  Parkersburg,  at 
which  she  left  It,  and  the  carria^'e  by  the 
same  cur  to  the  same  point  of  a  nuinl>er  of 
servants  of  the  gas  company,  together  with 
a  lot  of  heavy  tools  used  by  them  in  the 
business  of  their  enji)loyer,  and  then  In  their 
possession  and  control,  the  declaration  charg- 
es, in  snlistanee,  that  tlie  agents,  servants, 


and  employte  of  both  d^endants,  while  Joint- 
ly engaged  in  removing  the  tools  from  the 
car,  and  In  furtherance  of  the  business  of 
the  defendants,  respectively,  negligently, 
recklessly,  and  without  care  for  the  plaintiff 
and  other  persons  on  the  street,  threw  the 
same  from  the  car  to  the  street  where  the 
plaintiff  was  passing  from  the  car  to  the 
sidewalk,  and  struck  her  and  injured  her 
leg  between  the  knee  and  ankle  and  also 
her  foot  and  both  ankles. 

Our  rules  of  pleading  require  no  partica- 
lar  form  of  allegation,  and,  in  actions  of 
trespass  on  the  case  for  injury  by  negligence^ 
it  suffices  to  set  forth  In  general  terms  the 
injury,  the  Instrumentality  or  means  thereof, 
when  it  was  occasioned  by  an  afilrmatlve 
act,  or  the  particular  omission  of  duty,  when 
it  resulted  from  a  mere  omission,  and  then 
aver  that  the  act  or  omission  was  negligent; 
Bralley  v.  Railway  Co.,  66  W.  Va.  462, 66  S.  EL 
653;  Veith  v.  Salt  Co.,  51  W.  Va.  96»  41 
S.  B.  187.  57  U  R.  A.  410. 

[2]  Though  possibly  informal  and  nntedi* 
nical,  the  allegation  as  to  the  relation  of  the 
servants  to  the  ^ defendants  and  the  business 
of  the  latter  Is  sufficient  It  says  the  agents, 
servants,  and  employes,  while  jointly  en* 
gaged  in  removing  the  tools  from  the  car 
and  in  furtherance  of  the  business  of  the 
defendants,  respectively,  did  the  wrongful  act 
resulting  In  injury  to  the  plaintiff.  Of  course, 
the  agent  or  servant,  in  doing  a  wrongful  act 
so  as  to  Impose  liability  on  his  master,  must 
act  within  the  scope  of  his  authority,  and 
the  declaration  must  charge  the  relation  of 
master  and  servant  existed  at  the  time  and 
as  a  part  of  the  transaction ;  but  no  rule  re» 
quires  an  allegation  of  the  relation  In  any 
particular  form.  The  declaration  need  not 
say  in  so  many  words  the  servant  acted  with* 
In  the  scope  of  his  authority.  It  suffices  to 
say  that  In  the  infliction  of  the  Injury  he 
acted  as  servant  of  the  master.  This  suffi- 
ciently avers  action  within  the  scope  of  his 
authority.  To  require  a  specification  In  the 
declaration  of  the  name  of  the  servant,  the 
class  to  which  he  belongs,  and  the  particular 
duties  with  which  he  Is  charged,  would  Im- 
pose  upon  the  plaintiff  more  than  Is  neces- 
sary' for  the  accomplishment  of  the  office  and 
purpose  of  the  declaration  and  duty  to  allege 
matter  lying  peculiarly  within  the  knowledge 
of  the  defendant  and  often  beyond  that  of 
the  plaintiff.  It  is  not  necessary  to  the  pro- 
tection of  the  defendant,  since  he  knows 
who  his  servants  are,  their  classification,  and 
respective  duties.  A  statement  that  the  act 
was  done  by  his  servant  sutflces  to  apprise 
nini  of  this  element  of  the  ground  of  action. 
Mo  cannot  demand  specification  in  the  dec- 
laration of  mere  evidential  facts. 

[3]  In  Dralley  v.  Uailway  Co.,  66  W.  Va. 
462,  4G5,  C6  S.  E.  653,  054,  speaking  of  the 
sufficiency  of  the  declaration  as  regards  par- 
ticularity in  a  somewhat  different,  but  slmi» 
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lar  respect,  we  said:  *The  declaration  must 
give  notice  of  the  nature  of  the  canse  of 
action,  specifying  In  general  terms  the  means 
or  iustrunientallty  of  the  Injury;  bnt  it  need 
not  go  beyond  this  and  indicate  what  evi- 
dence  is  to  be  introduced  or  relied  upon  as 
to  matters  of  detail.  Such  a  requirement  in 
the  rules  of  pleading  would  place  undue  re- 
strictions upon  the  plaintiff  and  hamper  him 
In  the  presentation  and  trial  of  his  case,  and 
this,  without  any  corresponding  advantage  to 
the  defendant,  other  than  the  disadvantage 
thrown  in  the  way  of  the  plaintiff.  If  the 
plaintiff  were  bound  to  indicate,  in  some 
count  in  the  declaration,  the  particular  ground 
of  negligence,  or  point  out  the  nature  and  char- 
acter of  the  evidence  to  be  Introduced,  he 
would  be  precluded  from  recovery,  in  many 
inetances,  by  a  slight  variance  of  the  proof 
from  the  declaration,  in  cases,  so  plain  upon 
the  evidence,  and  so  clearly  within  the  gen- 
eral scope  of  the  declaration,  as  to  make  it 
perfectly  obvious  that  the  defendant  was  not 
In  the  least  embarrassed  or  injured  by  the 
generality  of  the  charge,  and  that  the  plain- 
tiff had  an  undoubted  right  to  a  verdict 
This  would  be  needlessly  sacriflcing  substan- 
tial right  to  mere  technicality  and  form." 
In  that  case,  we  refused  to  follow  decisions 
requiring,  in  our  opinion,  unnecessary  and 
burdensome  particularity  of  statement 

[4]  The  court  cannot  do  away  with  the 
force  and  effect  of  the  general  charge  of 
relation  of  master  and  servant  in  the  act 
or  omission  complained  of,  upon  the  assump- 
tion of  a  classification  of  servants  or  division 
of  work  among  theoL  Under  our  practice, 
this  Is  matter  of  proof.  The  court  cannot 
say  as  matter  of  law  or  Judicial  cognizance 
that  the  servants  of  a  street  railway  com- 
pany acted  beyond  the  scope  of  their  duty  in 
asstetlng  in  the  removal,  from  one  of  its 
cars,  of  tools  and  appUances  carried  on  It, 
together  with  servants  of  another  company 
in  charge  of  them,  no  matter  whether  they 
are  baggage  or  freight,  or  either,  nor  that 
the  servants  of  the  other  company,  in  assist- 
ing in  the  removal  of  the  same  tools  and 
appliances,  acted  beyond  the  scope  of  their 
authority.  Under  some  sort  of  relation  be- 
tween the  defendants*  no  matter  what,  tools 
were  in  the  car  of  the  railway  company  used 
in  its  business,  and  the  necessity  of  their 
removal  therefrom  to  prevent  interruption 
of  such  use  was  obvious.  At  the  same  time, 
they  were  owned  by  the  gas  company,  where- 
fore it  had  right  to  take  them  and  its  serv- 
ants engaged  in  the  act  of  removal.  Wheth- 
er there  was  necessity  for  Joint  action,  or 
any  rules  or  instructions  were  violated  by 
any  servant  of  either  defendant  in  taking 
part  in  that  work,  or  the  lack  of  authority 
or  Justification,  if  any,  absolved  the  master 
from  liability,  are  all  matters  of  law  and 
fact  for  disposition  in  the  course  of  the  trial. 
To  require  anticipation  thereof  in  the  decla- 


ration would  Impose  vast  labor  upon  the 
plaintiff  and  expose  her  to  great  hazard,  with- 
out any  corresponding  advantage  to  the  de- 
fendants other  than  that  resulting  from  use- 
less weight  of  procedure  placed  upon  her  by 
the  court  The  declaration  charges  as  matter 
of  fact  that  the  servants  of  both  undertook 
Jointly  to  remove  the  tools  and  in  doing  so 
negligently  injured  the  plaintiff.  Sufficing 
to  give  the  defendants  notice  of  the  nature 
and  grounds  of  the  demand,  this  accomplishes 
the  purposes  of  a  declaration  as  defined  by 
this  court  in  the  light  of  the  rules  and  prin- 
ciples of  pleading. 

[5]  The  argument  In  support  of  the  objec- 
tion of  misjoinder  of  parties,  based  upon  in- 
equality of  duty,  treating  the  plaintiff  as 
suing  in  the  character  of  a  passenger,  has 
already  been  disposed  of.  Her  action  is  for 
injury  while  a  pedestrian  in  the  street 
There  the  duties  of  the  defendants  were 
equal.  Bach  was  bound  to  abstain  from 
negligent  acts  working  injury  to  her. 

As  such  duty  is  imposed  by  law,  averment 
thereof  in  terms  is  unnecessary.  It  arises 
from  the  relation  and  situation  of  the  par- 
ties, and  the  mere  statement  thereof  in  prop- 
er connection  makes  the  declaration  good. 

As  the  declaration  Is  clearly  good,  the 
Judgment  will  be  reversed*  the  demurrers 
overruled,  and  the  case  remanded. 


C71  W.  Va.  417) 

DOWLBR  V.  CITIZENS'  GAS  &  OIL  CO. 
(Supreme  Court  of  Appeals  of  West  VirginUL 

Dec  10,  1912.) 

( Syllabus  by  the  Cmtri.) 

1.  Gas  (I  17*)— Injubies— Cabe  RsQuiBim. 

It  is  the  duty  of  a  company  transporting 
and  supplying  natural  gas  to  so  construct  and 
maintain  its  pipe  lines  as  to  prevent  the  escape 
of  gas  in  a  manner  that  will  injure  the  person 
or  property  of  another. 

[Ed.  Note. — For  other  cases,  see  Gss,  Cent. 
Dig.  S  14;   Dec  Dig.  §  17.*] 

2.  Gas  (|  18*)— Injubus— Lxabilitt  or  Gas 
Company. 

If  a  gas  company  is  notified  of  a  leak  in 
its  main  which  is  likely  to  cause  injury,  and 
fails  to  repair  it  in  a  reasonable  time  there- 
after, and  injary  results  therefrom,  it  is  liable. 

[Ed.  Note.— For  other  cases,  see  Gas,  Dec. 
Dig.  §  18.*1 

3.  Gas  (|  20*) -^  Evidbnok— Othkb  Ietjubies 
FBOM  Same  Cause. 

Where  injury  is  shown  to  have  resulted 
from  gas  escaping  from  a  leak  in  defendant's 
pipe  line,  evidence  of  other  lealcs  in  the  same 
line,  both  before  and  after  the  injury,  is  ad- 
missible as  tending  to  prove  the  bad  condition 
of  the  pipe  line. 

[Ed.  Note.— For  other  cases,  see  Gkis,  Cent. 
Dig.  §1  16,  17;    Dec  Dig.  S  20.*) 

4.  Gas  (I  20*) —In JTJBIE8  — Actions  — Evi- 
dence. 

Where  the  negligence  averred  is  that  de- 
fendant Bufifered  gas  to  escape  from  its  pipe 
line  into  the  main  sewer  of  a  town,  and  thence 
through  a  private  sewer  connecting  therewith 
to  a  privy  located  on  private  property  where 


*For  oUk«r  caaes  see  sam«  topic  and  section  NUMBER  la  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  R«p'r  Indexes 


846 


76  SOUTHEASTERN  REPORTER 


(W.Va. 


the  injury  occurred,  it  is  competent  to  prove 
that  seyeral  months  after  the  accident,  on 
closing  a  valve  in  the  main,  the  flow  of  gas  in 
the  sewer  and  into   the  privy  ceased. 

[Ed.  Note.— For  other  cases,  see  Gas,  Gent 
Dig.  {  35;    Dec  Dig.  §  20.*] 

5.  Gas  (|  20*)— Injubibs  — Actions  — Qubs- 
tions  fob  juby, 

A  case  in  which  it  is  held  that  whether  or 
not  one  who  lights  a  match  in  a  privy  where 
he  smells  natural  gas,  and  is  injured  by  a  gas 
explosion,  has  been  guilty  of  contributory  neg- 
ligence, is  a  question  of  fact  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Gas,  Gent 
Dig.  §  35;    Dec.  Dig.  §  20.*] 

6.  Witnesses  (I  263*)— Examination  — Dis- 

CBSTION  OF  TBIAL  COUBT. 

Wide  discretion  is  given  to  the  trial  court 
in  matters  pertaining  to  the  examination  of 
witnesses,  and  it  is  not  error  to  permit  a  wit- 
ness to  be  recalled,  after  having  refreshed  his 
recollection,  to  correct  a  mistake  in  his  pre- 
vious testimony  as  to  a  date. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §|  900-903;    Dec.  Dig.  §  263.  ♦] 

(Additional  Syllahus  hy  Editorial  Staff.) 

7.  Gas  (§  20*)—Injubies— Actions  —  Suffi- 
ciency OF  Evidence. 

Evidence  held  to  authorize  a  finding  that 
the  ^as  which  exploded  and  caused  plaintifiTs 
injuries  escaped  from  a  leak  in  defendant's 
pipe  line. 

[Ed.  Note. — ^For  other  cases,  see  Gas,  Cent. 
Dig.  §§  16,  17;   Dec.  Dig.  |  20.*] 

8.  Appeal  and  Ebbob  (|  193*)— Pbesentino 
Questions  in  Tbial  Coubt— Rulings  on 
Pleadings. 

In  an  action  for  injuries  from  the  ex- 
plosion of  gas  where  there  is  no  demurrer  to 
the  declaration,  defendant  cannot,  on  appeal, 
object  to  its  sufficiency  or  failure  to  aver  the 
means  by  which  the  gas  was  ignited. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  1226-1240;    Dec  Dig.  % 

EfrroT  to  Circuit  Court,  Marshall  County. 

Action  by  Wiley  Dowler  against  the  Citi- 
zens* Gas  &  Oil  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Walter  S.  Sugden  and  Chas.  N.  Kimball, 
both  of  SistersvlUe,  and  Geo.  M.  Hoffheimer, 
of  Clarksburg,  for  plaintiff  in  error.  C.  C. 
Newman  and  Martin  Brown,  both  of  Mounds- 
ville,  for  defendant  in  error. 

WILLIAMS,  J.  Defendant  obtained  this 
writ  of  error  to  a  judgment  rendered  against 
it  by  the  circuit  court  of  Marshall  county  on 
the  16th  of  June,  1910,  for  |1,000  as  damages 
for  its  alleged  negligence  resulting  in  a  per- 
sonal injury  to  plaintiff. 

It  appears  that  plaintiff  was  visiting  his 
aunt,  Martha  Dowler,  in  the  town  of  Cam- 
'eron  in  August,  1909,  and  that  while  there  he 
bad  occasion  to  use  the  privy,  a  small  wooden 
structure,  about  3  by  5  feet  in  size,  standing 
in  the  yard  a  few  feet  from  the  bouse.  On 
entering,  he  closed  the  door,  seated  himself, 
and  remained  in  there  for  several  minutes. 
When  he  had  concluded  his  mission,  he  ad- 
justed his  clothes,  and,  before  opening  the 
door,  struck  a  match  to  relight  his  cigar 


wliich  had  gone  out  in  the  meantime,  and 
there  was  a  sudden  explosion  of  gas,  so 
terrific  that  it  blew  the  door  off  its  hinges, 
a  portion  of  the  roof  off  the  building,  and 
blew  plaintiff  out  through  the  doorway  and 
up  against  the  side  of  the  dwelling  house, 
severely  burning  him.  A  small  sewer  pipe 
leads  from  the  vault  of  the  privy,  and  con- 
nects with  the  main  sewer  in  the  street  De- 
fendant owns  and  operates  a  gas  pipe  line 
in  the  town,  which  is  buried  in  the  street 
very  near  to  the  sewer  pipe,  and  which  is 
parallel  to  it  for  a  long  distance.  The  neg- 
ligence complained  of  is  that  the  defendant 
suffered  the  gas  to  escape  from  its  idpe  Une 
into  the  main  sewer,  and  thence  through  the 
small  sewer  into  the  privy,  and  that  it  ac- 
cumulated in  there  in  such  quantity  In  tbe 
short  time  plaintiff  was  In  there  as  to  ex- 
plode when  he  attempted  to  relight  his 
cigar. 

[1]  Plaintiff  was  a  guest  of  Mrs.  Dowler, 
and  had  a  lawful  right  to  use  the  privy.  He 
was  not  a  trespasser.  It  was  the  duty  of  de- 
fendant to  so  maintain  its  pipe  lines  as  to 
prevent  the  escape  of  gas  therefrom  in  such 
quantity  and  manner  as  to  injure  tbe  person 
or  property  of  another.  2  Sher.  &  Red.  Neg. 
i  692;  Koelsch  v.  Phlla.  Co.,  152  Pa.  365, 
25  AU.  522,  18  L.  R.  A.  759,  34  Am.  St  Rep. 
653;  Pine  Bluff  Water  &  Ugbt  Oo.  t. 
Schnieder,  62  Ark.  109,  84  S.  W.  647,  33  L. 
R.  A.  366 ;  Consolidated  Gas  Go.  ▼.  Crocker, 
82  Md.  113,  33  Atl.  423,  31  Ll  R.  A.  786.  In 
Smith  V.  Boston  Gaslight  Co.,  129  Masa  318, 
it  appears  that  plaintiff,  a  child  too  young 
to  testify,  was  found  insensible,  lying  in 
bed  beside  the  body  of  its  dead  mother, 
whose  death  was  caused  by  escaping  gas, 
that  the  escaping  gas  came  from  a  crack  In 
defendant's  main  in  the  street  opposite  tbe 
bouse,  that  there  were  no  gas  fixtures  in 
the  room,  and  it  was  there  held  that  the  evi- 
dence established  prima  fade  negligence  In 
defendant  company,  although  there  was  ev- 
idence that  there  was  no  smell  of  gas  in  the 
street  on  the  day  before. 

W.  A.  Dowler,  a  witness  for  plaintiff,  tes- 
tified that  before  the  explosion  be  notified 
G.  L.  Thomas,  defendant's  foreman,  that 
gas  was  escaping  from  the  sewer,  and  that 
Mr.  Thomas  thereafter  told  him  that  they 
had  fixed  the  line,  and  that  it  was  all  ri^t 
But  counsel  for  defendant  do  not  controvert 
the  question  of  defendant's  liability,  pro- 
vided the  proof  is  sufficient  to  show  that  tbe 
gas  escaped  from  its  line,  and  was  the  proxi- 
mate cause  of  the  injury. 

[I]  One  point  urged  by  counsel  for  defend- 
ant is  that  the  evidence  is  not  sufficient  to 
prove  the  charge  of  negligence;  that  It 
proves  nothing  more  than  a  mere  probability. 
If  this  claim  of  counsel  is  true,  of  course, 
it  does  not  show  liability.  The  evidence 
should  be  sufficiently  definite  as  not  to  leave 
the  jury  to  speculate  as  to  the  cause  of  the 
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Injury.  Moore  ▼.  Heat  ft  light  Go.,  65  W. 
Va.  552,  64  S.  B.  721.  But  we  think  there 
is  direct  evidence  to  prove  that  it  was  the 
natural  gas  which  found  its  way  from  a 
leak  in  defendant's  pipe  into  the  sewer,  and 
thence  to  the  privy,  that  exploded  and  caused 
plaintiiTs  injury.  There  is  a  good  deal  of 
conflict  in  the  testimony  of  witnesses,  but  the 
jury  had  to  settle  the  matter  of  conflict, 
and  we  have  no  right  to  disturb  their  verdict 
if  there  is  any  testimony  which  proves  defi- 
nitely that  the  gas  that  exploded,  escaped 
from  defendant's  pipe  into  the  privy.  There 
are  two  or  three  gas  pipe  lines  near  to 
defendant's  owned  by  companies  other  than 
defendant,  that  parallel  its  line;  and  it  is 
argued  by  counsel  for  defendant  that  the 
evidence  does  not  definitely  prove  from 
which  one  of  these  several  lines  the  gas  es- 
caped. We  think,  however,  that  the  testi- 
mony of  Ella  Dowler  and  Lee  Bonar  does 
prove  that  it  escaped  from  defendant's  line. 
EZUa  Dowler  says  that  the  gas  had  been  dis- 
cernible in  the  privy  for  a  year  or  more  be- 
fore the  explosion,  and  that  It  continued 
thereafter  until  about  March  or  April  of 
the  following  year,  when  the  defendant  dug 
up  the  street  in  a  place  or  two  and  did 
some  work  on  its  line,  whereupon  gas  was 
no  longer  discernible  in  the  privy. 

[4]  Lee  Bonar  says  that  the  defendant 
was  working  on  its  pipe  line  about  the  last 
of  February  of  the  year  after  the  accident, 
which  fixes  the  time  about  the  same  as  tes- 
tified to  by  ESla  Dowler.  He  also  says  that 
Bdr.  Crawford,  who  was  defendant's  gen- 
eral manager,  asked  him  to  go  along  with 
him  to  see  what  effect,  if  any,  the  shutting 
off  of  the  gas  in  defendant's  main  line  at  a 
certain  point  designated  would  have  upon 
the  escape  of  gas  from  the  sewer,  and  that 
the  flow  of  gas  from  the  sewer  almost  im- 
mediately after  this  stop  was  closed  in  the 
main  line  grew  weaker  and  weaker,  until 
that  evening,  when  none  was  discernible, 
and  that  "no  gas  has  escaped  from  the  sewer 
pipe  since."  The  testimony  of  these  two 
witnesses  is  certainly  sufficient  to  connect 
the  gas  escaping  from  defendant's  pipe  line 
with  the  gas  that  found  its  way  through 
the  sewer  into  Mrs.  Dowler's  privy.  That 
this  test  was  not  made  until  several  months 
after  the  accident  does  not  render  the  testi- 
mony inadmissible.  No  change  was  made  in 
the  meantime,  either  in  the  sewer  or  in  de- 
fendant's pipe  line.  1  Wlgmore  on  Elvidence, 
§  437 ;  6  Thompson  on  Negligence,  §  7870. 

[6]  Another  point  insisted  on  in  brief  of 
counsel  for  defendant  is  that  plaintiff's  proof 
shows  him  to  have  been  guilty  of  such  con- 
tributory negligence  as  to  preclude  recovery. 
Plaintiff  admits  that  he  could  smell  gas  in 
the  privy;  but  notwithstanding  he  lighted 
the  match  which  ignited  the  gas.  It  is  urged 
that  this  shows  that  plaintlfTs  own  neg- 
ligence in  lighting  the  match  caused  his  In- 
jury. But  was  it  not  for  the  jury  to  say 
whether  or  not  he  was  negligent?    Can  the 


court  say  as  matter  of  law  that  it  Is  negli- 
gence for  one  to  strike  a  match  in  a  room 
where  natural  gas  is  present  in  sufficient 
quantity  to  be  detected  by  smelling  it  It  is 
a  matter  of  common  knowledge  that  natural 
gas  is  so  volatile  that  it  may  be  detected  by 
the  smell,  even  when  so  diffused  with  the  at- 
mosphere as  not  to  be  capable  of  being  ig- 
nited. Therefore  just  how  strong  the  smell 
of  natural  gas  would  have  to  be  In  order  to 
Indicate  danger  by  explosion  is  very  uncer- 
tain. When  plaintiff  entered  the  privy,  he 
says  he  detected  the  smell  of  natural  gas. 
But  it  is  often  detected  out  in  the  open  air, 
and  along  the  streets  where  there  happens 
to  be  a  leak  in  the  gas  main,  and  yet  there 
is  no  danger  from  it  And,  when  plaintiff 
closed  the  door,  he  was  doubtless  unconscious 
that  the  volume  of  gas  was  constantly  in- 
creasing In  the  privy  because  of  the  lack  of 
ventilation.  It  cannot  be  said  as  a  matter 
of  law  that  he  was  negligent,  in  view  of  the 
facts  and  circumstances,  in  attempting  to 
light  his  cigar.  It  was  therefore  a  question 
for  the  jury  to  determine  whether  or  not  in 
striking  the  match  he  did  what  no  man  of 
ordinary  prudence  would  have  done.  "It  is 
not  contributory  negligence  as  matter  of 
law  to  enter  a  cellar  where  gas  is  percepti- 
bly escaping,  or  to  search  for  the  location 
of  the  leak  with  a  light"  2  Sher.  ft  Red. 
Neg.  I  696.  "It  is  not  negligence  per  se  to 
search  for  a  gas  leak  with  a  lighted  match." 
Pine  Bluff  Water  ft  Light  Co.  v.  Schnleder, 
supra.  Judge  Peckham,  in  delivering  the 
opinion  of  the  court  in  the  case  of  Schmeer 
V.  Gaslight  Co.,  147  N.  Y.  at  page  541,  42  N. 
E.  at  page  205,  30  L.  R.  A.  653,  says:  "Some- 
times it  is  extremely  dangerous  to  take  a 
light  to  discover  the  location  of  a  gas  leak 
and  sometimes  it  is  not,  depending  upon  va- 
rious circumstances,  among  others,  upon  the 
extent  of  the  leak,  the  size  of  the  indosure 
where  located,  and  the  length  of  time  the 
leak  has  existed.  The  plaintlfTs  intestate,  a 
boy  of  18,  took  the  candle  with  the  state- 
ment that  he  had  seen  gas  men  take  a  candle 
to  find  a  leak,  and  it  is  a  fact  that  they  do 
so  upon  some  occasions.  The  whole  case  as 
to  the  contributory  negligence  of  the  plain- 
tllTs  intestate  should  be  submitted  to  the 
proper  judges  of  fact" 

Whether  or  not  plaintiff  was  negligent  is  a 
question  of  fact,  proper  for  jury  determina- 
tion. The  rule  is  that,  "when  the  facts  ad- 
mitted to  be  true,  or  clearly  proven  and  not 
denied,  are  such  that  reasonable  men  might 
draw  different  conclusions  from  them,  the 
question  of  negligence  is  one  for  the  jury.'*' 
Ewing  V.  Lanark  Fu^  Co.,  65  W.  Va.  726, 
65  S.  EL  200,  29  L.  R.  A.  (N.  S.)  487. 

[3]  It  was  not  error  to  admit  evidence  of 
a  leak  from  defendant's  pipe  line  along  the 
street  at  other  places  remote  from  the  place 
of  accident,  both  before  and  after  the  acci- 
dent. Such  evidence  tended  to  prove  the  bad 
condition  of  defendant's  pipe  line.  True,  the 
declaration  averred  that  the  leak  was  "at, 
along,  or  near  wher^'  the  sewer  from  the 
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closet  conxiecteA  witli  the  sewer  In  the  street 
Bat  those  words,  indicating  proximity,  must 
be  taken  in  a  relative  sense.  Plaintiff  had  a 
right  to  prove  a  leak  in  defendant's  line, 
even  though  it  was  two  or  three  hundred 
feet  away,  provided  he  could  show  such  leak 
found  its  way  to  the  main  sewer,  and  thence 
to  Mrs.  Dowler's  privy. 

[I]  It  is  urged  that  the  court  erred  in  per- 
mitting Ella  Dowler,  a  witness  for  plaintiff, 
to  1)0  recalled  for  the  purpose  of  makiug  a 
correction  In  her  testimony,  relating  to  the 
time  when  defendant  repaired  its  pipe  line, 
after  the  explosion  occurred.  Wide  latitude 
is  given  trial  courts  in  matters  pertaining 
to  the  examination  of  witnesses,  and  this 
court  will  not  reverse  on  account  of  the  rul- 
ings of  the  trial  court  in  respect  thereto, 
unless  it  plainly  appears  that  there  has  been 
an  abuse  of  discretion  to  the  prejudice  of  the 
party  complaining.  A  witness  who  has  made 
a  mistake  concerning  the  time  when  a  par- 
ticular thing  to  which  he  has  testified  took 
place  may  be  recalled  for  the  purpose  of 
correcting  his  error  after  he  has  refreshed 
his  memory.  40  Oyc  2449 ;  Meyer  v.  Blake- 
more,  54  Miss.  570;  Armstead*s  Case,  7 
Orat  (Va.)  5»9;  Clarke  v.  Railroad  Co.,  39 
W.  Va.  732,  20  S.  E.  696.  "Much  latitude  of 
discretion  should  be  allowed  the  trial  court 
In  the  matter  of  recalling  witnesses,  and  its 
action  will  not  be  reversed  by  an  appellate 
court  except  for  palpable  error."  Burke  v. 
Shaver,  92  Va.  345,  23  S.  E  749;  Tate  v. 
Bank,  96  Va.  765,  32  S.  E.  476. 

It  is  insisted  that  the  court  erred  in  giv- 
ing plaintiff's  third  Instruction.  But  we  do 
not  think  it  is  open  to  the  objection  urged  by 
defendant's  counsel.  There  is  some  evidence 
tending  to  prove  that  plaintiff's  eyesight  was 
permanently  injured  by  the  explosion,  still 
we  do  not  think  the  instruction  assumes  that 
permanent  injury  is  established.  It  left  it 
to  the  Jury  to  determine  whether  or  not  his 
earning  capacity  was  impaired,  as  a  natural 
consequence  of  the  injury. 

[8]  The  sixth  ground  of  complaint  relates 
to  tbe  omission  of  the  declaration  to  aver  the 
means  by  which  the  gas  was  ignited.  But 
there  was  no  demurrer  to  the  declaration, 
and  it  is  now  too  late  to  raise  the  objection, 
even  if  such  an  averment  should  be  neces- 
sary, a  qnestion  which  we  are  not  called  up- 
on to  decide. 

Finding  no  error  committed  by  the  trial 
court,  the  Judgment  must  be  affirmed. 

(71  W.  Va.  431) 

PEIRPOINT  V.  PEIRPOXNT. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  10,  1912.) 

(Syllabus  hy  the  Court,) 

1.  B1LI.S  AND  Notes  (§  125*)— Construction 
OF  Contract— Interest, 

A  note  made  payable  "one  day  after  date 
♦  •  ♦  without  interest,"  properly  construed, 
and  to  effectuate  the  evident  intent  of  the  par- 


ties, wni  begin  to  bear  Interest  only  from  the 
time  payment  is  demanded,  or  suit  Is  brought 
thereon. 

[Ed.  Note.— For  other  ca^es,  see  Bills  and 
Notes,  Cent.   Dig.   ||  274-2S1;    Dec   Dig.    i 

(Additional  8yllahu$  hy  Editorial  Staff.) 

2.  Bills  and  Notes  (|  125*)— Constbuction 
—  Conflicting  Portions- Writing  and 
Printing. 

A  note  on  a  printed  form,  payable  "one 
day  after  date  •  ♦  •  with  interest  at  6  per 
cent  per  annum  without  interest,"  the  figure 
"6**  and  the  words  "without  interest"  being 
written,  and  the  words  "with  interest  at  6** 
covered  by  a  revenue  stamp,  the  provision  for 
interest  is  to  be  regarded  as  cancelled  or  con- 
trolled by  the  written  words  "without  inter- 
est." 

[Ed.  Note.— For  other  caees,  see  Bills  and 
Notes,   Cent.   Dig.   U  274-281;    Dec.   Dig.   f 

Error  to  Circuit  Court,  Ritchie  County. 

Action  by  Juliette  Peirpoint,  administra- 
trix, against  C  K.  Peirpoint  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Adams  &  Cooper,  of  Harrisvllle,  for  plain- 
tiif  in  error.  Robinson  &  Prunty,  of  Harris- 
vllle, for  defendant  in  error. 

MILLER,  J.  One  of  the  notes  sued  on, 
written  on  a  blank  form.  In  part,  is  as  fol- 
lows: "One  day  after  date  T."  ptr.,  nvf\  aft- 
er partially  removing  an  Internal  Revenne 

Stamp,  except  as  to  tbe  figure  **6*'  inserted 
in  the  blank  space,  and  the  words  in  italics 
at  the  end  of  the  clause,  the  printed  form 
reads:  "With  interest  at  6  per  cent  per 
annum  without  interest,^  The  words  and 
figure  covered  by  the  revenue  stamp  are, 
''With  interest  at  6." 

The  sole  question  presented  is,  did  the 
court  below  err  In  setting  aside  the  verdict 
of  the  Jury  and  awarding  the  defendant  a 
new  trial  ?  The  ground  for  the  court's  action 
was  that  the  Jury  had  improperly  included 
interest  on  the  note  from  one  day  after  its 
date  to  the  date  of  the  verdict 

[2]  A  proper  decision  depends  on  what 
construction  should  be  given  the  terms  of  the 
note  Just  quoted.  The  maker  and  payee  were 
brothers.  The  court  below  concluded  that 
by  covering  with  the  revenue  stamp  the 
words  **With  interest  at  6,"  and  adding  in 
ink,  the  words  "without  Interest,"  the  par- 
ties intended  to  cancel  the  words  first  quoted, 
so  as  to  make  the  note  bear  no  Interest,  at 
least  until  demand  made,  or  suit  brought  and 
judgment  recovered. 

We  think  it  clear  that  the  court  properly 
interpreted  the  contract  This  is  manifest 
not  only  from  the  fact  that  the  parties  cov- 
ered tbe  first  words  with  the  revenue  stamp, 
but  from  the  use  of  the  last  words,  which 
are  wholly  inconsistent  with  the  first  and 
repugnant  to  them.  The  fact  that  the  figure 
**6*'  was  written  in  the  blank  is  emphasized. 
That  is  a  circumstance  of  course;   but  it  is 
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easily  explained,  on  the  reasonable  theory, 
that  in  drafting  the  note  the  scriyener,  like- 
ly one  of  the  fwrtles,  contemplated  Interest; 
bnt  before  it  was  executed  the  maker  and 
payee  being  brothers,  and  friendly,  it  was 
agreed  that  no  interest  shonld  be  charged, 
and  the  last  words  "without  Interest,"  were 
inserted,  and  being  irreconcilable  with  the 
first  were  intended  to  be  dominant  on  the 
question  of  interest  Even  if  the  first  words 
had  not  been  so  cancelled,  and  stood  out,  we 
think  the  general  rule  would  be  applicable, 
that  where  a  contract  is  partly  printed  and 
partly  written,  and  there  is  conflict  between 
the  printing  and  the  writing,  the  writing 
should  i>reTail.  9  Cyc.  584,  and  cases  in 
note.  Beal,  Cardinal  Boles  of  Leg.  Int  (2d 
Ed.)  114;  5  Am.  Dig.  (Dec.  Ed.)  Title  "Con- 
tracts," I  163. 

Treating  the  first  words  as  cancelled  there 
is  no  room  of  course  for  the  application  of 
the  general  rule  relied  on,  that  where  there 
is  conflict,  the  first  words  employed  should 
prevail.  That  rule  probably  originated  in 
the  construction  of  deeds,  and  should  not  pre- 
vail, where  the  first  words  are  inconsistent 
with  later  words  expressing  the  dominant 
purpose  of  the  instrument.  Note  to  Wis. 
Mar.,  etc.,  Bank  v.  Wilkin,  60  Am.  St  Rep. 

[1]  But  treating  the  first  words  as  can- 
celled, and  the  words  ''without  interest"  as 
dominant,  and  expressive  of  the  intention 
of  the  parties,  when  by  proper  construction 
should  interest  begin  to  run?  Plaintiff  says, 
from  the  date  of  maturity — one  day-  after 
date,  that  means,  the  note  being  dated  Janu- 
ary 0,  1901,  from  January  11,  1901,  as  ac- 
cording to  Taylor  v.  Jacoby,  2  Pa.  495,  45 
Am.  Dec;  615,  Raefie  v.  Moore,  58  Ga.  94, 
and  other  cases,  the  maker  has  the  whole  of 
the  next  day  after  date  to  make  payment 
and  could  not  be  sued  until  the  day  follow- 
ing. We  cannot  concur  with  counsel  in  their 
interpretation  of  the  instrument 

Few  precedents  are  found  on  the  real 
question  at  issue.  Counsel  for  plaintiff  In 
error  rely,  first  on  certain  general  rules, 
namely,  that  in  construing  contracts,  a  rea- 
sonable rather  than  an  unreasonable  con- 
struction— one  that  is  just  to  both  parties 
rather  than  unjust,  should  be  given,  citing 
17  Am.  &  Eng.  Ency.  Law,  IS,  and  Bishop  on 
Cont,  sections  400,  417;  second,  on  the  gen- 
eral rule  laid  down  in  Virginia  and  in  this 
state,  that,  money  of  one  man,  used  by  an- 
other, justly  calls  for  compensation  by  way 
of  interest,  citing  4  Minor's  Inst.  (2d  Ed.) 
819,  and  cases  cited,  and  our  case  of  Shank 
¥.  Groff,  45  W.  Va.  547.  32  S.  E.  248;  and, 
third,  that  courts  will  construe  words  most 
strongly  against  the  party  using  them,  words 
in  a  promissory  note  most  strongly  against 
the  maker,  citing  CJlark  on  Cont.  593.  The 
correctness  of  these  general  rules  is  not  chal- 
lenged; but  what  particular  application  have 
they  to  the  case  in  hand?   The  judicial  prec- 
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edents  cited  for  their  application  to  the  case 
at  bar,  are  McKinlay  v.  Blackledge,  8  N.  C. 
28,  and  Roberts  v.  Smith,  64  Tex.  94,  53  Am. 
Rep.  744.  In  the  first  case  it  was  held  that 
a  contract  to  pay  money  geven  years  after 
date  toithout  itUereet,  will  draw  interest  aft- 
er maturity.  The  other  case  involved  a  note 
payable  six  months  after  date  toithout  ir^ 
terest.  It  was  held  that  the  note  bore  in- 
terest from  maturity.  In  referring  to  this 
case,  the  court  below.  In  a  written  opini<N], 
observes,  that  the  Texas  court,  replying  to 
the  question  whether.  If  a  note  bears  no  in- 
terest, interest  could  not  be  calculated  after 
maturity,  said:  '*It  would  require  an  ex- 
press contract  in  plain  terms  to  this  effect 
or  the  circumstances  should  clearly  demand 
such  a  construction,  to  deprive  the  payee  of 
his  interest  on  such  a  contract  after  it  be- 
came overdue.*'  We  observe  also  that  the 
Texas  Court,  in  its  opinion,  and  in  the  same 
connection,  quotes  from  2  Pars.  Bills  and 
Notes,  392,  as  follows:  "When  expressed, 
the  words  used  by  the  parties  determine  their 
rights,  and  if  they  require  construction,  this 
is  generally,  if  not  always,  in  favor  of  in- 
terest'* As  bearing  somewhat  on  this  ques- 
tion we  have  found  the  case  of  Evans  v. 
Sanders,  8  Port  (Ala.)  497,  33  Am.  Dec.  297. 
The  undertaking  In  the  note  involved  there 
was  to  pay  on  January  1,  1836,  "with  interest 
from  1835,'*  no  month  or  day  being  specified. 
The  question  was  when  did  interest  begin  to 
run.  After  referring  to  some  general  rules 
of  construction  the  Alabama  Court  snys: 
"What  effect  would  the  terms,  'from  1835,' 
have,  were  we  to  take  them  as  expressing 
after  the  determination  of  that  year?  The 
legal  effect  of  the  plaintlff^s  undertaking, 
Independent  of  such  a  clause,  would  have 
subjected  him  to  the  payment  of  interest 
The  parties  can  not  be  supposed  to  have  used 
words,  without  any  definite  meaning  in  view ; 
and  there  Is  no  pretense  for  saying  that 
they  contemplated  an  intermediate  period, 
between  the  first  of  January,  1835,  and  of 
January,  1836.  So,  that  the  only  Interpreta- 
tion which,  in  our  judgment,  is  authorized  by 
the  rules  we  have  laid  down,  ahd  will  ef- 
fectuate the  intention  of  the  parties.  Is, 
to  give  interest  from  the  first  of  January, 
1835.**  Here  It  will  be  observed  the  con- 
struction given  reached  backwards  for  in- 
terest a  whole  year,  in  order  to  give  some 
meaning  to  words,  which  otherwise  would 
have  been  meaningless. 

Now,  in  support  of  the  judgment  below 
counsel  for  defendant,  by  way  of  argument, 
say,  that  the  old  rule  of  the  common  law 
was  that  without  specific  contract  interest 
was  not  recoverable;  and  since  it  is  now 
largely  the  subject  of  statutory  regulation, 
it  should  be  controlled  thereby.  lu  this 
state,  as  in  others,  interest  Is  limited  only 
by  the  legal  rate  fixed.  As  is  true  of  othei 
contracts,  a  contract  for  interest  should  be 
construed  according  to  the  intention  of  the 
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parties.  16  Ajn.  &  Eng.  Ency.  Law,  1001. 
And  as  this  authority  says,  at  the  same 
page:  "So  also  the  terms  of  the  contract 
must,  if  possible,  be  construed  to  mean  some- 
thing rather  than  nothing  at  all/'  And  in 
the  same  volume,  at  page  1006,  we  find  the 
following,  supported  by  decisions  cited :  **As 
a  matter  of  course,  the  acts  of  the  parties 
and  the  terms  of  the  particular  contract  from 
which  an  implication  of  intent  not  to  charge 
or  pay  interest  may  arise  are  proper  subjects 
for  consideration,  and  where  such  is  the  ob- 
vious or  most  reasonable  construction,  no 
interest  is  recoverable.  And  where  the  par- 
ty seeking  an  allowance  of  interest  may  rely 
on  an  implied  promise  for  its  recovery,  he 
must  establish  sufficient  facts  to  support  the 
implication.*'  From  22  Gyc.  1553,  we  quote 
the  following:  "If  a  contract  makes  provi- 
sion for  the  suspension  of  interest  for  any 
particular  period  of  time,  or  upon  a  certain 
contingency,  such  suspension  will  be  permit- 
ted to  control,  and  the  running  of  interest 
will  be  governed  by  its  terms." 

In  the  light  of  these  rules  and  authorities, 
what  construction  should  we  give  the  words 
of  the  instrument,  "without  interest"?  To 
say  that  they  mean  without  Interest  before 
maturity,  renders  them  practically  meaning- 
less, which  is  opposed  to  one  of  the  rules 
of  construction.  It  may  be  said  in  reply, 
that  such  would  be  the  effect  with  respect 
to  undertakings  maturing  after  a  longer  pe- 
riod. But  when  such  terms  are  used  in  in- 
struments running  for  a  longer  period,  as  for 
seven  years,  or  six  montlis,  as  in  the  cases 
cited  and  relied  on  by  plaintiff's  counsel, 
though  in  a  sense  meaningless,  the  evident 
intent  then  is  to  negative  any  inference  of 
an  intent  to  pay  interest  before  maturity. 
But  where  the  note  or  undertaking  is  to  ma- 
ture, as  in  this  case,  one  day  after  date,  the 
parties  could  not  reasonably  have  had  in 
mind  the  interest  for  one  day,  on  so  small 
an  amount  as  is  involved  here.  In  this  case, 
we  think,  the  parties  must  have  intended  to 
suspend  the  interest  for  a  longer  time  than 
the  one  day.  What  did  they  intend?  A  note 
payable  09e  day  after  date  is  for  all  prac- 
tical purposes  a  note  payable  on  demand.  A 
note  payable  "on  demand  after  date"  or  "aft- 
er date,"  and  not  otherwise  expressing  any 
time  for  payment,  according  to  some  au- 
thorities is  in  effect  a  note  payable  on  de- 
mand. 2  Rand,  on  Com.  Paper,  section  1040, 
citing  Hitchlngs  v.  Edmands,  132  Mass.  338 ; 
Morrison  v.  Morrison,  102  Ga.  170,  29  S.  E. 
125;  Dodd  v.  Denny,  6  Or.  156.  Of  course 
we  must  not  be  understood  by  citing  these 
cases  to  hold  that  a  note,  payable  "one  day 
after  date"  is  a  note  payable  on  demand,  and 
governed  in  all  respects  by  the  rules  and 
principles  applicable  to  demand  notes.  What 
we  are  endeavoring  to  do  is  to  fortify  our 
conclusion  that  where  a  note,  as  In  this  case, 
is  made  payable  "one  aay  after  date  ♦  ♦  • 
without  interest,"  the  reason  for  postponing 


the  running  of  interest  Is  subflrtantlally  the 
same  as  upon  a  demand  note  or  due  bill,  for 
the  parties,  if  nothing  else  appears  to  the 
contrary,  by  the  very  nature  and  character 
of  the  instrument  must  have  so  intended. 
The  general  rule  is  that  interest  on  a  debt 
payable  on  demand  runs  only  from  the  time 
when  a  demand  is  made.    22  Gy&  1548. 

Interest  being  the  subject  of  contract,  our 
cases  hold,  that  where  interest  is  contracted 
for  at  less  than  the  legal  rate,  that  rate  will 
control  after  maturity  and  Judgment  as  well 
as  befora  Pickens  v.  McCoy,  24  W.  Va.  353. 
See,  also,  Cecil  ▼.  Hicks,  29  Grat  (Va.)  1, 
26  Am.  Rep.  391. 

Our  oonclusion  is  to  affirm  the  judgment 


(71  W.  Va.  43S) 

8TEBLB  V.  MOORB. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  10,  1912.) 

(8yllahu9  by  the  OoMri.) 

Pabtnebship  (§  344*)— AocouNTiNO— Pabtiai. 
Skttlbmbnt. 

It  is  error  for  the  court  on  a  partial  set- 
tlement of  a  partnership  to  give  a  personal  de- 
cree in  favor  of  one  partner  against  another 
for  a  balance  found  due  him  on  such  partial 
settlement. 

[Ed.  Note.— For  other  capes,  see  Partnership, 
Cent.  Dig.  II  813-^8;    Dec.  Dig.  i  344.*] 

Appeal  from  Circuit  Court,  Kanawha 
County. 

Bill  in  equity  by  Z.  D.  Steele  against  WU- 
liam  H  Moore.  From  a  decree  for  plain- 
tiff, defendant  appeals.  Reversed  and  re- 
manded. 

Alexander  ft  McCabe,  T.  K  Kerse,  and 
Oato  ft  Bledsoe,  all  of  Charleston,  for  appel- 
lant W.  W.  Lively  and  H.  C.  ft  L.  E.  Mc- 
Whorter,  all  of  Charleston,  for  appellee. 

BflLIiER,  J.  In  a  suit  to  wind  up  and 
settle  a  partnership,  the  fiict  of  partnership 
alleged  in  the  bill  and  denied  in  the  answer, 
is  fully  established  by  proof,  as  found  by 
the  commissioner  and  decreed  by  the  court, 
and  we  will  not  further  consider  that  ques- 
tion. 

The  commissioner's  report  and  supplemen- 
tal report,  the  latter,  as  shown  thereby, 
made  on  request  of  the  parties,  and  to  which 
exceptions  of  plaintiff  thereto,  not  in  the 
record,  appear  to  have  been  sustained,  show, 
assets  not  sold,  credits  due  the  firm  not  col- 
lected, and  liabilities  of  the  firm  aggregating 
a  large  sum  unprovided  for. 

Notwithstanding  this  unsettled  condition 
of  the  copartnership  the  court  below,  by  the 
decree  appealed  from,  on  the  showing  of  the 
commissioner's  original  report  that  defendant 
had  drawn  from  the  partnership  funds  the 
sum  of  $2,425.99.  in  excess  of  the  amount 
drawn  by  plaintiff,  and  on  the  assumption 
that  defendant  had  also  withdrawn  from  the 
firm  the  additional  sum  of  $577.92,  which 
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be  had  nsed  in  the  business  of  the  Moore 
Construdtion  Company,  of  which  he  was  a 
member,  and  with  wliich  the  latter  company 
stood  debited  on  the  books  of  the  co-partner- 
ship, as  an  item  of  assets  of  said  firm,  and 
being  of  opinion  that  plaintiff  was  entitled 
to  half  of  these  two  sums,  aggregating  $1501.- 
96,  adjudged  that  he  recover  of  defendant 
this  sum  with  Interest  and  oost& 

As  held  in  numerous  cases  In  this  and 
other  courts,  and  laid  down  in  many  text 
books,  it  is  error  on  a  partial  settlement  for 
the  court  to  give  a  personal  decree  in  ftivor 
of  one  partner  and  against  another  for  a 
balance  found  due  him  on  such  partial  set- 
tlement Bartlett  &  Stancllff  t.  Boyles,  66  W. 
Va.  327,  66  S.  B»  474;  Moore  v.  Wheeler, 
10  W.  Va.  36 ;  2  Bates  on  Part  section  971 ; 
Hyre  v.  Lambert,  37  W.  Va.  26,  16  S.  B. 
446;  Carper  v.  Hawkins,  8  W.  Va.  291. 

All  that  court  and  counsel  need  do  In 
cases  of  this  character  In  order  to  avoid  er- 
ror Is  to  observe  and  follow  the  rules  clearly 
laid  down  In  these  decisions.  It  Is  too  bad, 
that  by  neglecting  them  in  this  case  so  much 
unnecessary  cost  and  expense  has  been  in- 
curred In  the  vain  attempt  to  settle  up  the 
business  of  so  small  a  concern.  The  decree 
below  will  be  reversed  and  the  cause  remand- 
ed for  further  proceedings. 

(71  W.  Va.  423) 

ROBINSON  V.  CITY  &  B.  0.  R.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  10,  1912.) 

(8yUahu9  hy  the  Court,) 

1.  Mabtbr  and  Servant  (§  146*)— Injitbiss 
TO  Servant— Rules  fob  Work. 

A  railway  company  is  bound  to  adopt,  pro- 
mulgate, and  enforce  rules  reasonably  protect- 
ing its  servants  from  the  dangers  of  the  haz- 
ardous service,  arising  from  negligence  of  fel- 
low servants  or  otherwise,  and  where  its  fail- 
ure to  do  so  results  in  injury  to  a  servant,  it 
may  be  made  to  respond  in  damages  therefor. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  284;    Dec.  Dig.  i  146.*J 

^Additional  Syllahus  by  Editorial  Staff,) 

2.  Trial  (|  417*)— Waiver  of  Errors— Rul- 
ings ON  Evidence. 

The  defendant  cannot  take  advantage  of  a 
motion  to  exclude  plaintiffs  evidence,  if  he  in- 
troduces evidence  after  the  motion  is  overruled. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  980;   Dec.  .Dig.  |  417.*] 

Error  to  Circuit  Court,  Ohio  County. 

Action  by  J.  J.  Robinson  against  the  City 
&'Elm  Grove  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Russell  &  Russell,  of  Wheeling,  for  plain- 
tiff in  error.  D.  A.  McKee  and  J.  B.  Som- 
merville,  both  of  Wheeling,  for  defendant  In 
error. 

ROBINSON,  J.  Plaintiff,  a  motorman  on 
the  railway  of  defendant  company,  was  in- 


jured by  a  collision  of  the  Intemrban  pas- 
senger car  he  was  running,  with  a  work  car 
which  was  allowed  to  stand  In  his  way  on 
the  track.  On  defendant's  demurrer  to  the 
evidence,  plaintiff  has  judgment,  and  de- 
fendant seeks  reversal. 

The  criticism  of  the  declaration  is  not 
well  taken.  The  demurrer  to  that  pleading 
was  properly  overruled. 

[2]  The  assignment  that  the  court  erred 
In  not  sustaining  defendant's  motlQU  to  ex- 
clude plaintiff's  evidence  is  settled  by  the 
following:  "The  defendant  can  take  no  ad- 
vantage of  a  motion  to  exclude  the  plalntUTs 
evidence  if  he  introduces  evidence  after  the 
motion  is  overruled."  Bwart  ▼.  New  River 
Fuel  Co.,  68  W.  Va.  10,  69  S.  E.  300. 

[1]  Nor  can  we  sustain  the  assignment 
that  the  court  erred  in  overruling  defend- 
ant's demurrer  to  the  evidence  and  tn  enter- 
ing judgment  for  the  damages  found  by  the 
jury.  A  verdict  for  plaintiff  found  by  the 
jury  on  the  evidence  In  the  case  could  not 
properly  have  been  disturbed  by  the  court 
Therefore,  the  demurrer  to  the  evidence  was 
not  sustainable.  Dempsey  v.  Railway  Co., 
69  W.  Va.  271,  71  S.  B.  284,  34  L.  R.  A. 
(N.  S.)  682.  From  the  evidence  a  jury  could 
well  find  that  negligence  on  the  part  of  de- 
fendant caused  plaintiff's  Injury,  and  that 
plaintiff  did  not  contribute  thereto.  Many 
facts  and  circumstances  appear  to  support 
such  a  finding.  A  jury  could  properly  find 
that  defendant  had  not  adopted  and. promul- 
gated any  rule  or  instruction  making  It  the 
duty  of  some  employ^  in  connection  with 
the  work  car  to  go  far  enough  Into  the  dense 
fog  of  the  early  morning,  in  which  the  work 
car  was  left  standing  on  the  track  In  the 
way  of  the  passenger  car,  to  warn  the  motor- 
man  of  the  danger  in  time  to  stop.  It  ap- 
pears that  no  one  on  the  car  had  been  as- 
signed to  such  duty.  That  work  car  was 
on  the  track  at  the  Instance  of  defendant 
It  had  not  been  taken  there  voluntarily  by 
the  motorman  In  charge  of  it — a  fellow  serv- 
ant of  plaintiff.  It  was  where  defendant 
company  had  directed  it  And  when  the 
company  directed  the  car  there,  the  law  en- 
joined a  duty  on  the  company  reasonably 
to  guard  those  who  might  be  injured  by  its 
being  there.  The  company  was  chargeable 
with  the  care,  precaution,  and  diligence 
which  the  circumstances  justly  demanded. 
The  circumstances  of  this  work  car  on  the 
main  track,  on  a  morning  when  the  fog  was 
so  dense  that  a  motorman  could  not  see  a 
distance  in  which  he  could  stop  his  car,  at 
a  time  when  the  approach  of  the  passenger 
car  was  in  reason  to  be  anticipated,  surely 
demanded  the  precaution  to  have  a  flagman 
whose  Instructed  duty  it  should  be  to  give 
warning  of  the  danger.  But  a  warranted 
finding  from  the  evidence  Is  that  the  com- 
pany failed  to  provide  such  fiagman,  reason- 
ably  required   by  the  danger  which  it  es- 
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tabliabed,  and  had  no  rule  or  instructloii  to 
those  in  charge  of  the  work  car  reasonably 
safeguarding  against  the  danger. 

Defendant's  superintendent  testified  that 
plaintiff  had  been  instructed  to  look  out  for 
the  work  car.  The  testimony  on  this  point 
Is  conflicting.  A  jury  could  find  that  plain- 
tiff had  not  been  instructed — that  he  did  not 
neglect  instructions  in  that  regard.  Then, 
It  is  said  that  plaintiff  knew  that  the  con- 
struction work  was  in  progress  and  that  the 
work  car  was  often  on  his  track.  But 
plaintiff  did  not  know  that  the  work  car 
would  be  left  standing  without  notice  to 
him  In  the  fog  where  he  could  not  see  it  in 
time  to  avoid  the  danger,  nor  was  he  bound 
under  the  circumstances  to  anticipate  that 
it  would  be  negligently  left  unguarded  on 
the  track  without  rule  or  instruction  to 
warn  him  of  its  presence  there. 

It  is  submitted  that  the  evidence  shows 
that  the  negligence  which  caused  plaintiflTs 
injury  was  that  of  his  fellow  servant,  the 
motorman  of  the  work  car,  who  should  have 
given  him  warning  in  time  to  stop.  Though 
It  does  appear  that  the  fellow  servant  did 
not  exercise  reasonable  care  under  the  cir- 
cumstances, this  cannot  excuse  the  company 
from  its  own  neglect  to  provide  and  enforce 
suitable  rules  and  regulations  for  the  dan- 
gerous situation  so  as  to  protect  plaintiff 
from  the  neglect  of  his  fellow  servant.  One 
of  the  dangers  of  railroad  service  to  be 
guarded  against  by  the  rules  and  regulations 
which  the  law  demands  is  negligence  of 
fellow  servants.  4  Thompson  on  Negligence, 
sec.  4169.  If  the  company  had  adopted 
and  promulgated  such  rules  and  the  fellow 
servant  had  then  neglected  to  obey  them  to 
plaintiff's  injury,  the  case  would  be  different. 
Patterson  on  Railway  Accident  Law»  316. 

By  all  authority  it  is  the  duty  of  a  rail- 
way company  to  establish  proper  rules  and 
regulations  for  its  hazardous  service,  so  as 
reasonably  thereby  to  protect  its  servants 
from  all  anticipated  dangers.  Failure  to 
observe  this  duty  Is  negligence.-  If  neglect 
of  the  duty  causes  injury  to  one  to  whom 
the  duty  is  owed,  the  railway  company  must 
answer  In  damages.  The  very  nature  of 
railroad  service  calls  for  such  reasonable 
precaution  against  the  dangers  thereof.  The 
company  has  not  exercised  reasonable  care 
to  provide  a  safe  place  for  the  work  of  its 
servants  until  rules  and  regulations  fitting 
for  protection  in  the  premises  have  been 
adopted  and  promulgated.  "The  measure  of 
the  duty  of  a  master  to  his  servant  is  rea- 
sonable care,  in  view  of  the  situation  of  the 
parties,  the  relations  they  have  established, 
the  nature  of  the  business  in  which  the 
servant  is  employed,  the  character  of  the 
machinery  and  appliances  used,  the  sur- 
rounding circumstances  and  conditions  and 


the  eidgencieft  which  require  vlgUanoe  and 
attention."  Fulton  v.  Crosby  &  Beckley  Co^ 
57  W.  Va.  91,  49  S.  B.  1012. 

The  case  before  us,  viewed  on  the  demur- 
rer to  the  evidence^  establishes  that  plain- 
tiff's injury  was  caused  by  the  failure  of 
defendant  to  fulfill  Its  duty  toward  plain- 
tiff by  adopting  and  promulgating  a  rule 
safeguarding  against  the  danger  of  leaving 
a  car  on  the  track  in  the  way  of  plaintUTs 
run.  The  case  establishes  that  If  defend- 
ant company  had  adopted,  promulgated,  and 
enforced  a  rule  making  it  the  duty  of  an 
employ^  on  the  work  car  to  flag  passenger 
cars  when  the  work  car  was  In  their  way, 
the  collision  that  brought  injury  to  plaintiff 
would  not  have  happened.  Defendant  is 
shown  not  to  have  exercised  the  reasonable 
care  that  the  law  requires  in  the  adoption 
of  rules  and  regulations.  It  was  negligent 
In  not  having  some  rule,  general  or  other- 
wise, that  would  have  protected  plaintlflL 
It  did  not  do  all  that  the  law  required  it  to 
do  toward  affording  him  a  safe  place  to 
work.  We  find  the  case  determinable  by 
this  established  principle:  "It  la  the  duty 
of  a  master  engaged  In  such  a  complex 
and  hazardous  business  as  operating  a  rail- 
road to  adopt  and  promulgate  definite  and 
suitable  rules  or  regulations  for  the  protec- 
tion of  Its  servants."  4  Thompson  on  N^- 
ligence,  sec.  4170;  8  Elliott  on  Railroads, 
sec.  1280. 

There  is  no  error.  The  judgment  will  be 
affirmed. 

on  Oa.  119) 
TOWNSEND  V.   SESSOMS  et  al 
(Supreme  Court  of  Georgia.     Dec  11,  1912.) 

(Syllabus  }}y  the  Court,) 

1.  Appeal  and  Error  (J  273*)— Review— Ex- 
ceptions TO  Evidence. 

EkeeptioDB  to  the  admission  of  evidence 
without  showing  what  ground  of  objection  was 
made  thereto,  furnish  no  question  for  adjudica- 
tion by  this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  if  1620-1630,  1764;  Dec. 
Dig.  i  273.*] 

2.  Refusal  of  Injunction. 

There  was  no  abuse  of  discretion  in  re- 
fusing to  grant  an  injunction. 

Error  from  Superior  Gou^t,  Ware  Oounty; 
T.  A.  Parker,  Judge. 

Action  between  S.  G.  Townsend  against  J. 
D.  Sessoms  and  others.  B^m  the  Judgment. 
Tovmsend  brings  error.    Affirmed. 

S.  O.  Townsend,  of  St  Mary's,  for  plaintiff 
in  error.  Wilson,  Bennett  &  Lambdin,  of 
Waycross,  for  defendants  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 
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nas  Ga.  122) 

WEATHERLY  r.  BEAVERS,  Chief  of  PoUce, 

et  aL 
{Supreme   Court  of   Georgia.     Dec.  11,   1912.) 

(Syllabus  hy  the  Court,) 

Bail  <§  47* )— Authority  to  Admit  to  Bail 

—•"Any   Judicial  Officer." 

Officials  of  a  county  in  which  one  is  arrest- 
ed on  a  bench  warrant  issued  from  another 
county  have  no  authority  to  admit  to  bail  the 
person    arrested. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  §§  1C5-183 ;   Dec.  Dig.  §  47.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  p.  424.] 

EJrror  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Petition  of  R.  B.  Weatherly  for  writ  of 
habeas  corpus  against  J.  L.  Beavers,  chief 
of  police,  and  others.  From  a  judgment 
denying  the  writ,  plaintiff  brings  error.  Af- 
firmed. 

Munday  &  Comwell,  of  Atlanta,  for  plain- 
tiff in  error.  Hugh  M.  Dorsey,  SoL  Gen., 
and  E.  A.  Stephens,  both  of  Atlanta,  for 
defendants  in  error. 

HILL,  J.  The  plaintiff  in  error  was  in- 
dicted for  a  misdemeanor  by  the  grand  Jury 
of  Bartow  county.  A  bench  warrant  for  his 
arrest  was  issued  by  the  judge  of  the  supe- 
rior court  of  that  county,  upon  which  he 
was  apprehended  by  the  police  ofDcials  of 
Fulton  county.  He  tendered  bail,  with  sol- 
vent sureties,  to  the  officials  having  him  in 
custody,  which  they  refused  to  accept,  where- 
upon he  brought  habeas  corpus  proceedings 
before  the  judge  of  the  superior  court  of 
Fulton  county  for  the  purpose  of  securing 
his  discharge  on  giving  bail  in  that  county. 
At  the  hearing  it  was  admitted  by  the  state 
that  the  prisoner  was  able  to  give  a  solvent 
bond  in  Fulton  county.  The  trial  judge  dis- 
missed the  proceedings,  and  his  judgment  is 
brought  to  this  court  for  review. 

The  sole  question  for  decision  is  whether 
the  officials  of  one  county  have  legal  author- 
ity to  admit  to  bail  one  who  is  arrested  on 
a  warrant  issued  in  another  county.  Penal 
Code,  §  957,  provides:  "A  bench  warrant 
is  one  Issued  by  a  judge  for  the  arrest  of 
one  accused  of  a  crime  by  a  grand  jury.  Ev- 
ery officer  is  bound  to  execute  it  within  his 
jurisdiction,  and  every  person  so  arrested 
must  be  committed  to  jail  until  bail  is  ten- 
dered; any  judicial  officer,  or  the  sheriff  of 
the  county  where  the  accusation  was  found, 
may  receive  the  bail,  fix  the  amount  of  the 
bond,  and  approve  the  sureties,  unless  it  be 
a  case  that  is  bailable  only  before  some  par- 
ticular officer."  Secticm  919  is  as  follows: 
"An  arresting  officer  may  arrest  any  person 
charged  with  crime,  under  a  warrant  issued 
by  a  judicial  officer,  in  any  county  of  the 
state,  without  regard  to  the  residence  of  the 
arresting  officer;  and  it  is  his  duty  to  carry 


the  accused,  with  the  warrajit  under  which 
he  was  arrested,  to  the.  county  in  which  the 
offense  is  alleged  to  have  been  committed, 
for  examination  before  any  Judicial  officer  of 
that  county.  The  county  where  the  alleged 
offense  is  committed  shall  pay  the  expenses 
of  the  arresting  officer  in  carrying  the  pris- 
oner to  the  county;  and  the  officer  may  hold 
or  imprison  the  defendant  long  enough  to 
enable  him  to  get  ready  to  carry  the  pris- 
oner off."  These  two  sections  are  in  pari 
materia,  and  must  be  considered  together, . 
and,  if  possible,  so  construed  as  to  give  ef- 
fect to  both.  So  construed,  the  words  "any 
Judicial  officer,"  used  in  section  957,  must 
be  held  to  mean  any  Judicial  officer  '*of  the 
county  where  the  accusation  was  found." 

Such  was  the  effect  of  the  decision  in  the 
case  of  Lamb  v.  Dillard,  94  Ga.  206,  21  S.  B. 
463,  and  that  decision  is  controlling  in  the 
present  case.  While  the  Lamb  Case  did  not 
expressly  mention  the  statutory  provisions 
now  contained  in  Penal  Code,  |  957,  sudi 
provisions  were  in  force  at  the  time  of  that 
decision.  Lamb  sued  Dillard,  who  was  sher- 
iff, and  ills  deputy,  for  false  Imprisonment 
He  had  been  arrested,  and  was  held  on  a 
warrant  from  another  county.  He  had  of- 
fered to  waive  examination,  and  had  ten- 
dered the  sheriff  a  bond  approved  by  a  mag- 
istrate of  the  county  In  which  he  was  ar- 
rested. On  page  20S  of  94  Ga.,  on  page  464 
of  21  S.  B.,  the  court  said:  "We  think  the 
sheriff  was  right  in  declining  to  accept  the 
bond  which  was  tendered  him.  There  is  no 
law  authorizing  the  approval,  tender,  and 
acceptance  of  such  a  bond  in  a  different 
county  from  that  in  which  the  crime  was 
committed  and  must  be  tried.  There  being 
no  such  authority,  the  tender  counts  for  noth- 
ing." See,  also,  5  Qyc.  82,  and  author- 
ities cited  in  note  7.  Under  the  law  as  it 
exists  in  this  state,  one  arrested  in  a  county 
other  than  that  from  which  the  warrant 
issued  is  only  entitled  to  make  ball  before 
some  official  of  the  latter  county  authorized 
to  receive  it. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

cm  Oa.  119) 

GEORGIA  SOUTHERN  &  F.  RT.  00.  v. 

HAWKINSVILLE  &  W.  R.  00. 

(Supreme  Court  of   Georgia.     Dec.   11»  1912.) 

(8yUah%9  by  the  Court,) 

Injunction  (§  135*)— Review— Appuoation 
FOB  Interlocutory.  Injunction. 

The  grant  or  refusal  of  an  interlocutory  in- 
junction in  this  case  rested  in  the  sound  dis- 
cretion of  the  court,  and  there  was  no  abuse  of 
discretion  in  refusing  the  injunction. 

[Eld.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  §  304 ;   Dec.  Dig.  §  135.*] 

Error  from  Superior  Court,  Pulaski  Coun- 
ty;   J.  H.  Martin,  Judge. 
Action   between  the  Georgia   Southern   & 
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Florida  Bailway  (Company  and  the  Hawkins- 
ville  &  Western  Railroad  Company.  From 
the  Judgment,  the  Georgia  Southern  &  Florida 
Railway  Oompany  brings  error.    Affirmed. 

Jno.  I.  Hall  and  J.  E.  Hall,  both  of  Macon, 
for  plaintiff  in  error.  W.  L.  &  Warren  Grice 
and  H.  E5.  Ooates,  all  of  Hawkinsville,  for  de- 
fendant in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(139  Qa.  11£) 

BOWIiBS  V.  MALONE. 
(Supreme   Court  of  Georgia.     Dec.   11,   1912.) 

(Syllabus  hy  the  Court.) 

CBiiaNAL  Law  (§  1075*)— Appeaij— Payment 
OF  Fees — Official  Stenographer. 

Mandamus  will  not  lie  to  compel  the  offi- 
cial stenographer  of  the  city  court  of  Madison 
to  furnish  one  convicted  of  a  misdemeanor  in 
that  court  a  transcript  of  notes  taken  on  the 
trial,  without  first  being  paid  therefor.  Fees 
for  such  services  are  not  costs  taxable  against 
the  defendant  only  upon  final  conviction. 

[EM.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2717 ;  Dec.  Dig.  §  1075.*] 

Error  from  Superior  Court,  Morgan  Coun- 
ty; J.  B.  Park,  Judge. 

Petition  of  Grant  Bowles  for  writ  of  man- 
damus against  Odelle  Malone.  Writ  denied, 
and  relator  ^brings  error.    Affirmed. 

M.  C.  Few  and  Middlebrooks  &  Burrus, 
all  of  Madison,  for  plaintiff  in  error.  F.  C. 
Foster  and  E.  H.  George,  both  of  Madison, 
for  defendant  tn  error. 

HILL,  J.  The  relator  was  convicted  in 
the  city  court  of  Madison  of  a  misdemeanor. 
Pending  the  hearing  of  a  motion  for  a  new 
trial  made  by  him,  he  demanded  of  the  offi- 
cial stenographer  of  that  court  a  transcript 
of  the  evidence  and  of  the  charge  of  the 
court  delivered  on  his  trial,  with  which  de- 
mand the  stenographer  refused  to  comply  un- 
til she  was  paid  for  her  services.  Where- 
upon relator,  in  an  application  to  the  supe- 
rior court,  set  forth  the  above-stated  facts, 
alleged  that  it  was  necessary  for  him  to  have 
the  transcript  in  question  on  the  hearing  of 
his  motion  for  a  new  trial,  that  he  was  finan- 
cially unable  to  pay  therefor,  and  that  the 
refusal  to  furnish  it  was  a  denial  of  his  con- 
stitutional right  to  have  his  trial  finally  dis- 
posed o\  without  having  to  pay  any  costs  in 
advance,  and  asked  for  a  writ  of  mandamus 
to  compel  the  stenographer  to  deliver  to 
him  the  transcript  without  exacting  costs 
therefor.     Upon  the  hearing  the  trial  judge 


dismissed    the    application   upon    demurrer, 
and  this  judgment  is  assigned  as  error. 

By  an  amendment  to  the  act  of  the  Legis- 
lature creating  the  city  court  of  Madison,  it 
is  provided  that  the  official  stenographer  of 
that  court  shall  report  all  criminal  cases 
when  either  the  state  or  the  defendant  de- 
mands it,  and  shall  transcribe  all  stenograph- 
ic notes  when  so  required  by  either  the  state 
or  the  defendant,  for  which  the  stenographer 
shall  receive  the  same  compensation  paid 
stenographers  of  the  superior  courts  for  like 
services.  It  is  further  provided:  "Whenever 
the  defendant  in  any  criminal  case  shall  re- 
quest the  stenographic  notes  to  be  transcrib- 
ed, such  defendant  or  his  attorney  at  law 
shall  pay  for  such  transcript."  Acts  1911, 
p.  296,  §  2.  It  is  contended  by  the  relator 
that  the  stenographer's  charges  formed  a 
part  of  the  costs  in  the  case,  and  could  not  be 
collected  from  him  in  advance  of  a  final 
conviction.  "At  common  law  no  costs  were 
recoverable,  eo  nomine;  and  costs,  as  such, 
in  criminal  cases,  were  unknown.  In  the  ab- 
sence of  statutory  authorization,  no  right 
to  or  liability  for  costs  exists."  Leonard  v. 
Eatonton,  126  Ga.  63,  64,  54  S.  B.  963,  964. 
The  provisions  of  the  amendatory  act,  refer- 
red to  supra,  do  not  make  the  charges  of  the 
official  stenographer  of  the  city  court  of 
Madison  a  part  of  the  costs  In  criminal  cases. 
They  merely  afford  the  defendant  a  permis- 
sive right  to  demand  and  obtain  from  the 
stenographer  a  transcript  of  the  evidence, 
etc.,  delivered  on  the  trial,  provided  he  or 
his  attorney  pays  therefor.  Not  being  costs, 
the  relator  had  no  right  to  secure  the  tran- 
script and  have  the  amount  due  the  stenog- 
rapher for  maldng  it  taxed  as  costs,  to  be 
paid  after  final  trial  by  the  losing  party. 
Nor,  independently  of  this  act.  Is  there  any 
general  law  so  authorizing.  In  this  case  the 
stenographer  correctly  asserts:  "There  is  no 
law  that  required  Mr.  Few  [attorney  for  re- 
lator] to  use  my  transcript  If  he  did  not 
desire  to  pay  for  it,  he  could  have  taken 
notes  at  the  trial  and  made  his  brief  from 
the  notes.  Certainly  he  cannot  secure  my 
services,  contrary  to  my  wishes,  without  pay- 
ing what  I  am  legally  entitled  to." 

As.  we  have  stated,  independently  of  the 
amendatory  statute,  there  is  no  law  which 
would  entitle  the  relator  to  obtain  a  tran- 
script without  payment  therefor.  As  the 
statute  in  no  way  obstructs  or  affects  any 
independent  right  he  may  have,  the  attacks 
he  makes  on  its  constitutionality  raise  no 
question  for  decision.  The  court  rightly  dis- 
missed the  petition  for  a  wr^t  of  mandamu.s. 

Judgment  affirmed.  All  the  Justices 
concur. 
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MATTHEWS  et  aL  v.  MATTHEWS. 
(Supreme  Court  of  Georgia.     Dec.  11,  19120 

(8vlldhu9  by  the  Court.) 

I.   DlVOBCB     (§1     326,     332*)— FOBBIOH     JUDO- 

MENT8— Conclusiveness. 

A  judgmeut  of  divorce  of  another  state, 
based  on  constructive  service^  is  not  within  the 

Provisions  of  the  Constitution  of  the  United 
tates/and  statutes  passed  thereunder,  requir- 
ing that  full  faith  and  credit  shall  be  given  in 
each  state  to  the  public  acts,  records,  and  ju- 
dicial proceedings  of  every  other  state.  A  judg- 
ment of  divorce  rendered  by  a  court  of  Alabama 
against  a  nonresident  defendant,  wherein  a 
child  of  the  marriage  is  awarded  to  the  plain- 
tiffs custody,  based  entirely  on  constructive 
service  by  publication,  without  actual  notice  or 
provision  tor  tame  to  the  nonresident  defend- 
antf  will  not  be  regarded  as  a  conclusive  ad- 
judication of  disposition  of  the  child,  where  the 
evidence  shows  that  the  judgment  was  obtained 
by  fraudulent  representations  in  order  to  obtain 
jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Divorce. 
Cent  Dig.  H  827-830 ;  Dec.  Dig.  S|  826,  332.*] 

2.  Custody  of  Infant. 

The  court  did  not  abuse  his  discretion  in 
awarding  the  custody  of  the  child  to  the  father. 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty;  L.  S.  Boan,  Judge. 

Habeas  corpus  by  J.  K.  Matthews  against 
J.  EL  Mattbews  and  others.  From  a  judg- 
ment awarding  tlie  writ,  defendants  bring  er- 
ror.    Affirmed. 

J.  D.  Kilpatrick,  of  Atlanta,  and  L.  J. 
Steele,  of  Decatur,  for  plaintiffs  In  error. 
Watkins  &  Latimer,  of  Atlanta,  for  defend- 
ant in  error. 

EVANS,  P.  J.  This  la  a  contest  between 
the  father  and  mother  of  a  seven  year  old 
boy  over  his  possession.  The  parents  were 
married  in  St  Louis  in  1904.  After  their 
marriage  they  lived  in  Florida,  Ala.,  and 
Pittsburg,  Pa.  In  the  fall  of  1911  they 
came  to  reside  in  Atlanta,  6a.,  and  in  June, 
1912,  the  husband  left  for  Pitteburg,  Pa., 
where  his  mother  and  family  resided  in 
quest  of  work  and  health.  About  the  same 
time  the  wife  went  to  Montgomery  Ala.,  and 
afterwards  In  the  summer  she  went  to  Ever- 
green, Ala.,  where  her  mother  resided.  On 
July  2,  1912,  the  wife  filed  in  the  chancery 
court  at  Evergreen  a  suit  for  divorce  against 
her  husband,  alleging  that  he  was  a  nonres- 
ident, whose  whereabouts  were  unknown. 
The  court  passed  an  order  that  the  defend- 
ant be  served  by  publication,  and  the  pub- 
lisher made  aflldaylt  of  the  publication  of 
tlie  notice  of  suit  in  his  newspaper.  A  de- 
cree of  divorce  was  granted  on  September  19, 
1912.  It  was  provided  therein  that  the  wife 
should  have  the  custody  of  the  child  of  the 
marriage.  Previously  to  the  grant  of  the  di- 
vorce decree  the  wife  left  the  state  of  Ala- 
bama with  her  mother,  and  they  took  up  their 
residence  in  Atlanta  some  time  in  August. 
The  husband  returned  to  Atlanta  during  the 
latter  part  of  September,  and  went  to  the 


home  of  his  wife.  She  refused  to  see  bim, 
and  he  was  informed  by  her  mother  of  the 
divorce  obtained  in  Alabama.  The  husband 
then  sued  out  a  writ  of  habeas  corpus  for 
the  possession  of  his  child,  and  on  the  hear- 
ing both  sides  introduced  evidence  bearing 
on  the  merits  and  demerits  of  each  party 
as  a  proper  custodian  of  the  child.  Certain 
letters  were  also  introduced  in  evidence  as 
received  by  the  husband  pending  the  period 
of  his  absence,  and  while  the  divorce  suit 
was  pending,  some  from  his  wife,  couched 
in  affectionate  language,  and  bearing  no  ref- 
erence to  the  divorce  suit,  one  from  bis  wife^s 
mother,  acknowledging  receipt  of  a  sum  of 
money  wtiich  he  liad  repaid  her,  and  one 
from  the  little  son  to  the  father,  written  by 
the  grandmother,  expressing  appreciation  for 
the  nice  suits  and  balls  sent  him.  After  con- 
sidering the  evidence  the  court  awarded  the 
child  to  the  custody  of  the  father,  and  ex- 
ception is  taken  to  this  judgment 

[1]  The  mother  insists  that  the  fiither's 
right  to  contend  for  the  child's  custody  is 
foreclosed  by  the  decree  of  the  Alabama  court 
awarding  to  her  the  custody  of  the  child. 
It  will  be  recalled  that  in  the  divorce  pro- 
ceedings it  was  represented  to  the  court  that 
the  defendant's  residence  was  unknown,  and 
the  only  attempt  at  service  was  by  publica- 
tion. There  was  no  provision  for  personal 
notice  of  any  kind,  and  none  was  received 
by  the  defendant  The  evidence  tends  to 
show  that  the  wife's  domicile  was  not  in  Ala- 
bama at  the  time  she  instituted  her  suit  and 
it  is  clear  that  the  defendant  was  a  nonres- 
ident of  the  state,  and  had  no  notice  of  the 
pendency  of  the  suit  A  judgment  of  divorce 
in  another  state,  based  on  constructive  serv- 
ice, does  not  come  within  the  full  faith  and 
credit  clause  of  the  federal  Constitution, 
and  it  is  not  entitled  to  obligatory  enforce- 
ment Joyner  v.  Joyner,  131  Ga.  217,  62  S. 
E.  182,  18  Lk  R.  A.  (N.  S.)  647,  127  Am.  St 
Bep.  220;  Haddock  v.  Haddock,  201  U.  S. 
562,  26  Sup.  Ct.  525,  50  L.  Ed.  867,  6  Ann. 
Cas.  1.  In  Joyner  v.  Joyner,  supra,  it  was 
held  that  a  divorce  granted  in  another  state 
on  grounds  which  were  in  accordance  with 
recognized  principles  involving  the  marriage 
state,  and  with  reasonable  notice  of  the  pend- 
ency of  the  suit  by  publication  and  the  mail- 
ing of  a  copy,  would  be  recognized  by  the 
courts  of  this  state  on  the  gn'ound  of  comity. 
But  no  principle  of  comity  can  be  invoked  to 
give  extraterritorial  effect  to  a  judgment  ob- 
tained by  fraud,  and  without  notice.  In  the 
present  case  the  husband  d^iied  the  truth- 
fulness of  the  grounds  upon  which  the  wife 
predicated  her  prayer  for  divorce.  The  judge 
was  authorized  to  find  that  the  wife  had  no 
actual  domicile  in  the  state  of  Alabama; 
that  she  commenced  her  suit  on  arrival  at 
Evergreen,  and  returned  to  Georgia  within 
50  or  60  days,  and  before  the  grant  of  the 
divorce  decree;  that  she  represented  to  the 
court  that  she  did  not  know  the  whereabouts 
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of  her  hnsband,  although  she  was  carrying  on 
a  correspondence  with  him  daring  the  pend- 
ency of  her  suit  for  divorce.  As  the  court 
was  at  liberty  to  disregard  the  Alabama  de- 
cree under  the  full  faith  and  credit  clause 
of  the  federal  Constitution',  we  think  that  he 
was  right  in  denying  any  effect  to  the  decree 
obtained  under  the  facts  developed  on  the 
habeas  corpus  hearing. 

[21  We  do  not  deem  it  either  instructive 
or  edlfsring  to  further  set  out  the  details  of 
the  evidence  as  bearing  upon  the  court's  dis- 
cretion in  awarding  the  child  to  the  father. 
We  think  his  decision  was  well  within  the 
bounds  of  legal  discretion  in  awarding  the 
child  to  his  father,  and  we  decline  to  disturb 
his  judgment. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(139  Oa.  91) 

JENKINS  COUNTY  y.  DICKEY. 
(Supreme  Court  of  Georgia.     Dec.  10,  1912.) 

(Syllalus  ly  the  Court.) 

1.  Dedication    (§  55*) —Acceptancb  — Ef- 
fect. 

Where  authorities  having  charge  of  the 
roads  of  the  county  accepted  a  conditional 
dedication  of  a  strip  of  land  to  be  used  in  lay- 
ing out  a  public  road,  and  actually  laid  out  a 
public  road  over  the  same,  they  will  not  be 
permitted  to  repudiate  their  contract  with  the 
dedicator  by  refusing  to  discharge  certain  ob* 
ligations  undertaken  by  them  in  accepting  the 
dedication^  to  the  injury  of  the  dedicator.  If 
the  conditions  imposed  intolerable  burdens  np- 
on  the  public  use,  to  which  the  land  dedicated 
was  to  be  appropriated,  the  dedication  should 
have  been  rejected  entirely.  The  contract  be- 
tween the  dedicator  and  the  county  authorities 
will  not  be  held  to  be  valid  so  far  as  it  confers 
benefits  upon  the  public,  and  invalid  in  so 
far  as  it  relates  to  the  conditions  stipulated  by 
the  dedicator  in  order  to  protect  and  safeguard 
his  property. 

[Ed.  Note.— For  other  cases,  see  Dedication. 
Cent  Dig.  i§  98,  99,  101,  102;  Dec.  Dig.  { 
55.*J 

2.  Injunction  (§  120*)  —  PLBAniNo  —  De- 

HURREB. 

The  court  did  not  err  in  overruling  the  de- 
murrers, general  in  their  nature,  to  the  peti- 
tion. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §§  251,  252;    Dec  Dig.  |  120.*] 

Error  from  Superior  Court,  Jenkins  Coun- 
ty;  B.  T.  Rawlings,  Judge. 

Action  by  B.  J.  Dicltey  against  Jenkins 
County.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Benjamin  Dickey  brought  his  petition 
against  Jenkins  county,  and  alleged:  That, 
In  order  to  allow  a  certain  public  road  to  be 
somewhat  straightened,  he  bad  agreed  to 
permit  the  road-working  gang  to  run  the 
road  for  a  distance  through  his  field,  pro- 
vided the  county  would  build  for  him  on 
either  side  of  the  road  for  the  extent  of  his 
field  a  woven  wire  fence,  complying  In  all 
respects  with  the  specifications  of  a  lawful 


fence,  and  provided  the  county  would  at  once 
erect  a  gate  at  each  end  of  the  field  where 
the  road  entered  and  left  the  same,  to  be 
kept  up  and  maintained  by  the  county  until 
it  should  build  the  fences  above  referred  to ; 
that  thereupon  the  county  placed  the  road 
through  petitioner's  field  and  built  the  gates 
as  per  agreement;  that  this  was  done  about 
June,  1909,  and  on  March  28,  1910,  the  coun- 
ty authorities,  without  notice  or  warding  to 
petitioner,  and  without  having  built  the  fence 
along  the  road  through  petitioner's  flel4, 
and  still  failing  and  refusing  to  do  so,  re- 
moved the  gates  and  left  petitioner's  field 
exposed  to  stock  and  cattle,  it  being  a  *'fence 
county/'  and  there  being  a  great  many  cattle 
and  hogs  at  large  in  that  conimunlty;  and 
that  he  had  replaced  the  ^es,  but  the 
county  authorities  threatened  to  again  re- 
move them.  He  prayed  that  they  be  en- 
joined from  moving  or  interfering  with  the 
gates  until  they  had  erected  the  fences  along 
the  road  through  his  field,  as  they  had 
agreed  to  do,  or  should  pay  him  the  sum  of 
$200,  it  being  alleged  that  it  would  cost  him 
that  sum  to  buUd  the  fence;  and  he  prayed 
for  a  Judgment  against  the  county  in  the 
sum  of  9200,  The  county  filed  a  general 
demurrer  to  the  petition,  which  the  court 
overruled,  and  the  county  excited. 

W.  V.  Tyler,  of  MIll€?i,  and  Wm.  H.  Davis, 
of  Waynesboro,  for  plaintiff  In  error.  EX  E. 
Overstreet,  of  Sylvania,  tor  defendant  In 
error. 

BECK,  J.  Judgment  afllrmed*  All  the 
Justices  concur. 

(189  Oa.  m 

WOBTHY  et  al.  t.  PARMBBS'  LIFE  CON- 
FEDERATION et  aL 
(Supreme  Court  of  Georgiiu     Nov.  14,  1912, 
Rehearing  Denied  Dec.  13,  1912.) 

(8'yllalm$  hy  the  Court,) 
L  JunoMBNT   (§§  263,  358*)  —  AsBEdT— Skt* 

INO    ASIDE^G BOUNDS, 

If  the  pleadings  are  so  defective  that  no 
leeal  judgment  can  be  rendered,  the  judgment 
will  be  arrested  or  set  aside.  Civil  Code  1910. 
§  5959;  Union  Compress  Co.  v.  Leffler,  122 
Ga.  640(2),  50  S.  E.  483.  But  a  judgment 
will  not  be  arrested  or  set  aside  for  any  de- 
fect in  the  pleadings  or  record  that  is  aided 
by  verdict,  or  amendable  as  matter  of  form. 
Civil  Code  1910,  §  5060;  Regopoulaa  v.  State, 
115  Ga.  232,  41  S.  B.  619;  Davis  v.  Bray, 
119  Ga.  220,  46  S.  E.  90;  Reid  v.  Heam,  127 
Ga.  117  (1),  56  S.  B.  129;  Fitzpatrick  v.  Pauld- 
ing, 131  Ga.  693,  63  S.  E.  213. 

[Ed.  Note.— For  other  cases,  see  Judgment* 
Cent.  Dig.  §§  468-480;   Dec  Dig.  §§  263,  35a*] 

2.  EviDENCB  (I  405*)— Mutual  Benefit  In- 

SURA  NCE—BeNEFICI  ABIES. 

The  Farmers'  Life  Confederation,  a  fra- 
ternal insurance  society,  made  a  motion  in  ar- 
rest, and  also  a  motion  to  set  aside  a  judg- 
ment. At  the  hearing  a  single  judgment  was 
entered,  which  by  its  terms  both  "arrested 
and  set  aside**  the  judgment.  Error  was  as- 
signed  by  the  losing  party.     The  petition  on 
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which  the  Jadgment  attacked  was  predicated 
was  filed  by  children  of  Rich  Neal,  iaaue  of  a 
former  marriage,  against  the  Farmers'  life 
Confederation  and  Texas  Neal,  the  second  wife 
and  widow  of  Rich  Neal,  lately  deceased.  It 
set  forth  and  declared  upon  a  certificate  of 
insurance  issued  b7  the  Farmers'  Life  Con- 
federation on  the  life  of  Rich  Neal,  and  con- 
tained among  others,  allegations  to  the  effect 
that  the  plaintiffs  were  beneficiaries  under  the 
certificate,  and  that  Texas  Neal  *'has  no  child 
or  children  by  said  Rich  Neal  now  living"; 
that  Texas  Neal  had  received  from  the  so- 
ciety a  sum  of  money  for  which  she  was  lia- 
ble to  account  to  plaintiffs;  and  that  the  so- 
ciety was  due  them  an  admitted  balance.  The 
certificate  provided  that  the  insurance  was 
payable  to  'Texas  Neal  and  children  (explain 
relationship),  wife  and  children,  the  beneficiary 
named  in  the  application  of  the  said  member"; 
also  that,  if  the  assured  **should  survive  the 
beneficiary  above  named,  then  to  any  other 
beneficiary  that  may  be  named  by  him;  and 
in  case  no  other  beneficiary  is  named,  then 
to  the  heirs,  executors,  or  administrators  of 
the  member  [assured],  subject  to  all  the  re- 
quirements and  provisions  in  the  constitution 
and  by-laws  of  the  association  written  hereon, 
which  are  conditions  precedent  and  material 
parts  of  this  contract.  The  prayers,  among 
others,  were  for  an  accounting  relatively  to 
Texas  Neal,  for  a  money  judgment  against  the 
other  defendant  for  the  balance  due  on  the 
certificate  of  insurance,  and  for  attorney's  fees, 
costs,  and  damages.  Texas  Neal  was  not  serv- 
ed, but  a  judgment  was  rendered  against  the 
society  in  favor  of  the  plaintiffs  for  separate 
sums  covering  items  as  last  above  indicated. 
Held,  relatively  to  the  identity  of  the  intend- 
ed beneficiary,  the  most  that  could  be  said 
against  the  plaintiffs,  children  of  Rich  Neal, 
upon  construction  of  the  contract*  is  that  the 
contract  was  ambiguous.  It  was  susceptible 
of  a  construction  that  would  make  children  of 
the  assured  1^  either  marriage  beneficiaries. 
See,  in  this  connection^  Helmken  v.  Meyer,  118 
Ga.  657,  45  S.  E.  450.  The  fact,  which  af- 
firmatively appeared  by  allegations  of  the  peti- 
tion, that  Texas  Neal  has  no  child  or  children 
by  Ric4i  Neal  *^ow  living,"  urged  by  counsel 
for  defendant  in  error  in  aid  of  a  construction 
of  the  contract  which  as  matter  of  law  would 
exclude  the  plaintiffs  as  beneficiaries,  is  in- 
sufficient for  that  purpose. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Gent  Dig.  U  1818-1824;    Dec.  Dig.  |  405.*] 

8.  JuDOMVNT  (I  263*)— Motion  in  Abbbsi^ 

Inbufficienct  of  Pleading. 

Under  the  circumstances  enumerated,  the 
judgment  was  not  subject  to  attack  by  a  mo- 
tion in  arrest  on  the  ground  that  the  petition 
showed  on  its  face  that  plaintiffs  were  not 
beneficiaries  under  the  policy,  and  consequently 
that  it  failed  to  set  forth  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  St  468-480;    Dec.  Dig.  {  263.  ♦] 

4.  Judgment  (f  302*)— Vacation— Evidence. 
The  motion  to  set  aside  the  judgment 
complained  of  some  matters  which  were  cov- 
ered b^  the  motion  in  arrest,  but  mainly  of 
extrinsic  matters  which  did  not  appear  in  the 
record  from  which  the  judgment  sought  to  be 
set  aside  proceeded.  In  support  of  such  mat- 
ters there  was  no  evidence  offered  at  the  hear- 
ing of  the  motion  to  set  aside,  and  consequently 
the  judgment  in  favor  of  the  movant  on  that 
motion  was  unauthorized. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  S§  750,  753,  754;  Dec  Dig.  |  392.*] 

6.  Rulings  Ebboneous. 

For  reasons  indicated  in  the  preceding 
notes,  the  judge  committed  error  in  his  nUings 
upon  each  of  the  motions. 


IDrror  from  Saperlor  Gonrt,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  Pearl  Worthy  and  others  against 
the  Farmer's  Life  Confederation  and  others. 
To  the  ruling  of  the  trial  judge  arresting 
and  setting  aside  judgment  for  plaintiffs, 
they  bring  error.    Reversed. 

Henry  Walker,  of  Rome,  for  plaintiffs  In 
error.  Jno.  F.  Methvln  and  W.  H.  Terrell, 
both  of  Atlanta,  for  defendants  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(m  Oa.  lot) 

MOODY  T.  GEORGIA  RT.  ft  POWER  CO. 

et  aL 
(Supreme  Court  of  Georgia.     Dec.  11,  1912.) 

(Byttalmi  btf  the  Court  J 

ApvxaJm  and  Erbob  (i  781*)— DisinssAir- 
Grounds— Want  of  Actual  Controvebst. 
It  appearing  from  the  petition  in  this  case 
and  the  bill  of  exceptions  filed  by  the  plaintiff 
in  error  to  the  refusal  of  an  interlocutory  in- 
junction that  a  judgment  refusing  injunctive 
relief  alone  is  complained  of,  and  it  furUier 
appearing  that  no  supersedeas  was  granted  up- 
on the  refusal  of  injunction  in  the  court  below, 
and  that  the  acts  against  which  an  injunction 
was  sought  have  been  performed  and  complet- 
ed, which  facts  have  been  made  duly  to  appear 
to  this  court,  the  writ  of  error  will  be  dismiss- 
ed. Henderson  v.  Hoppe.  103  Ga.  686.  30  S. 
E.  663:  Bond  v.  Long,  133  Ga,  639,  66  S.  B. 
778;  Southern  Cement  Stone  Co.  v.  Logan  Coal 
dc  Supply  Co.,  136  Ga.  475,  71  S.  E.  015. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §  3122;   Dec.  Dig,  |  781.*] 

Error  from  Superior  Court,  Habersham 
County;    J.  B.  Jones,  Judge. 

Action  by  Miss  M.  K.  Moody  against  the 
Georgia  Railway  &  Power  Company  and  oth- 
ers. Judgmoit  for  defendants^  and  plaintiff 
brings  error.    Dismissed. 

T.  Im  Bynum,  of  Clayton^  and  J.  O.  JB>d- 
wards,  of  darl&esvllle,  for  plaintiff  in  error. 
H.  H.  Dean,  of  Gainesville,  and  McMillan  & 
Erwin,  of  Clarl^esville,  for  defendants  In 
error. 

B£}CK,  J.  Writ  of  error  dismissed.  All 
the  Justice^  concur. 


(ISS  Oa.  10») 
WARE  V.  STATE. 
(Supreme  Court  of  Georgia.     Dee.  11,  1912.) 

(8yllahu9  hy  the  Court.) 

1.  Cbihinai.  Law  (f  413*)— Etidbnob— Sblf- 
Servino  Dbclarations. 

The  court  refused  to  allow  a  witness  to 
testify  that  the  defendant,  about  10  days  prior 
to  the  homicide,  told  him  that  he  (the  defend- 
ant) had  heard  that  the  decedent  was  going  to 
kill  him,  and  that  the  witness  advised  him  to 
take  out  a  peace  warrant.  At  this  juncture  of 
the  trial  no  threat  by  the  decedent  was  shown 
to  have  been  made  against  the  defendant,  or 
communicated  to  him.  The  testimony  sought 
of  the  witness  was  a  self-serving  declaration  of 
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the  defendant*  and  was  not  competent  evidence. 
Dixon  V.  State,  116  Ga.  186.  42  S.  B.  357. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  928-935 ;   Dec.  Dig.  i  413.*] 

2.  BviDENCB  Sufficient— No  Ebbob  of  Law. 
No  error  of  law  was  committed.    The  ver- 
dict is  supported  by  the  evidence,  and  has  the 
approval  of  the  trial  judge. 

Error  from  Superior  Oourt,  Monroe  Oonn- 
ty  ;  R.  T.  Daniel,  Judge. 

Harrison  Ware  was  convicted  of  homicide, 
and  brings  error.    Affirmed. 

A.  T.  Walden,  of  Macon,  for  plaintiff  in 
error.  J.  W.  Wise,  Sol.  Gen.,  of  Fayetteville, 
and  T.  S.  Felder,  Atty.  Gen.,  for  the  State. 

EVANS,  P.  J.  Judgment  atBrmed.  All  the 
Justices  concur. 


ass  Oa.  119) 

SAFFOLD  y.  MANGUM.  SherifiT,  et  al. 
(Supreme  Court  of  Georgia.     Dec  11,   1912.) 

(Byllahus  hy  the  Court.) 

1.  Habeas  Cobpus   (§  22*)— Gbounds— Con- 
clusiveness OF  Judgment. 

A  judgment  rendered  by  the  Court  of  Ap- 
peals on  a  matter  within  its  Jurisdiction  is  con- 
clusive upon  the  parties  thereto,  and  its  cor^ 
rectness  cannot  be  called  in  question  by  a  writ 
of  habeas  corpus. 

[£d.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  i§  19^,  20;   Dec.  Dig.  fi  22.*] 

2.  Constitutional  Law  (§  316*)— Due  Pbo- 
cess  of  Law  —  Pbocbbdinqs  in  Appellate 

COUBT. 

An  unsuccessful  plaintiff  in  error  who 
makes  a  motion  for  a  rehearing  agreeably  to 
the  rules  of  the  Court  of  Appeals  is  not  denied 
due  process  of  law  because  that  court  amends 
its  opinion  filed  in  support  of  the  judgment, 
without  first  granting  a  rehearing,  by  incorpo- 
rating therein  a  ruling  inadvertently  omitted, 
which  omission  was  brought  to  the  attention 
of  the  court  by  the  motion  to  rehear. 

[Ed.  Note.— -For  other  cases,  see  Constitution- 
al Law,  Gent  Dig.  i  938 ;   Dec.  Dig.  §  316.*] 

Error  from  Superior  Court,  E^ilton  Coun- 
ty;  W.  D.  Ellis,  Judge. 

Habeas  corpus  proceedings  by  A.  R.  Saf- 
fold  against  C.  W.  Mangum,  sheriff,  and 
others.  From  a  Judgment  for  defendants, 
plaintiff  brings  error.    AJffirmedL 

See,  also,  11  Ga.  App.  329,  75  S.  E.  33& 

Mozley  &  Moss,  of  Marietta,  for  plaintiff 
in  error.  H.  M.  Dorsey,  Sol.  Gen.,  and  E.  A. 
Stephens,  both  of  Atlanta,  for  defendants  in 
error. 

EVANS,  P.  J.  The  plaintiff  in  error  was 
indicted  by  the  grand  Jury  of  Fulton  county 
for  the  offense  of  obtaining  money  on  a  false 
writing,  for  that  he  designedly,  by  color  of 
a  certain  counterfeit  writing,  made  in  a  fic- 
titious name,  viz.,  a  check,  did  obtain  a  cer- 
tain sum  of  money  from  an  incorporated 
bank.  He  interposed  a  demurrer  to  the  effect 
that  the  facts  alleged  did  not  constitute  the 
crime  denounced  in  Penal  Code  1910,  f  249, 
and  were  Insufladent  in  law  to  charge  any 


crime.  His  demurrer  was  overruled,  and  he 
excepted  pendente  lite.  The  case  proceeded 
to  trial,  and  he  was  convicted.  He  made  a 
motion  for  new  trial,  which  was  overruled, 
and  he  sued  out  a  bill  of  exceptions  to  the 
Court  of  Appeals,  assigning  error  on  the  rul- 
ing pendente  lite,  and  on  the  Judgment  over- 
ruling his  motion  for  new  triaL  On  June  5, 
1912,  the  Court  of  Appeals  rendered  a  Judg- 
ment affirming  that  of  the  lower  court,  and 
on  the  next  day  the  plaintiff  in  error  made 
a  motion  for  a  rehearing.  The  Court  of  Ap- 
peals declined  to  grant  a  rehearing,  but 
amended  its  opinion  so  as  to  include  a  rul- 
ing on  the  demurrer,  reciting  in  its  opinion 
declining  a  rehearing  that  upon  the  original 
investigation  of  the  record  the  point  raised 
on  demurrer  had  been  maturely  considered, 
and  that  the  court  was  of  the  opinion  that 
the  demurrer  was  properly  overruled,  but  by 
inadvertence  the  point  was  not  dealt  with 
in  the  opinion  filed  with  the  Judgment  of 
affirmance.  11  Ga.  App.  329,  332,  75  S.  B. 
338.  On  the  same  day  that  the  rehearing  was 
denied  the  Court  of  Appeals  ordered  the  re- 
mittitur to  be  sent  to  the  lower  court,  which 
was  done.  Thereafter  the  plaintiff  in  error 
sued  out  a  writ  of  habeas  corpus  before  the 
Judge  of  the  superior  court  of  Fulton  county, 
demanding  release  from  custody,  on  the 
grounds  that  the  indictment  charged  no  of- 
fense against  the  laws  of  Georgia;  that  he 
had  been  denied  due  process  of  law,  in  that 
the  Court  of  Ap];>eals  in  its  orlgrinal  opinion 
ignored  the  point  raised  on  demurrer;  that 
the  indictment  charged  no  crime;  and  that 
the  court  had  no  right  to  subsequently  rule 
thereon  without  granting  a  rehearing  in  the 
case.  The  court  refused  to  discharge  the 
plaintiff  in  error,  and  he  excepts  to  that 
Judgment 

[1]  1.  There  is  no  pretense  that  the  su- 
perior court  of  Fulton  county  was  without 
Jurisdiction  to  try  the  issues  formed  by  the 
indictment,  demurrer,  and  plea.  The  com- 
plaint is  that  the  trial  court  erroneously  ad- 
judicated that  the  indictment  charged  the 
commission  of  a  crime.  Under  the  Constitu- 
tion of  this  state,  the  only  court  which  could 
review  that  judgment  was  the  Court  of  Ap- 
peals, and  its  decision  is  final  upon  the  par- 
ties. Civil  Code  1910,  fi  6506.  That  court 
did  adjudicate  that  a  crime  was  charged  in 
the  indictment,  and  that  the  trial  was  with- 
out error.  Whether  that  Judgment  be  erro- 
neous or  not  it  is  not  void,  and  it  is  con- 
clusive on  the  plaintiff  in  error,  and  cannot 
be  reviewed  by  writ  of  habeas  corpus.  It  is 
elementary  law  that  the  Judgment  of  a  court 
of  competent  Jurisdiction,  though  it  may  be 
erroneous,  nevertheless  it  is  not  void.  It  is 
not  to  be  understood  that  we  even  intimate 
that  the  decision  of  the  Court  of  Appeals 
was  erroneous;  for,  on  the  contrary,  we 
think  it  correctly  decided  the  point  raised 
by  the  demurrer.  The  Penal  Code,  $  249,  de- 
nounces as  a  crime  the  obtaining  of  money 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indez< 


Oa.) 


JOHNSON  T.  STATB 


859 


or  other  valuable  thing  by  color  of  a  conn- 
terfeit  writing  made  in  a  fictitious  name.  It 
applies  to  a  counterfeit  check  made  in  a  fic- 
titious name,  as  well  as  any  other  counter- 
feit wTitlng.  The  decision  of  this  court 
<Town8end  v.  State,  92  6a.  732,  19  S.  B.  55), 
differentiated  by  the  Court  of  Appeals,  re- 
lated to  the  crime  denounced  in  Penal  Code 
1910,  §  247,  which  makes  it  a  felony  to  draw 
or  make  a  bill  of  exchange,  duebill,  or  prom- 
issory note  in  a  fictitious  name,  whether  mon- 
ey is  obtained  on  the  same  or  not.  We  do 
not  think  the  other  case  relied  on  by  counsel 
<Brazil  v.  State,  117  Ga.  32,  43  S.  EI  460) 
sustains  their  contention. 

[2]  2.  But  it  is  said  that  the  plaintiff  in 
error  has  been  denied  due  process  of  law, 
because  the  Court  of  Appeals  In  Its  original 
opinion  failed  to  pass  upon  the  demurrer, 
and  that  it  was  without  power  to  subsequent- 
ly amend  its  opinion,  incorporating  a  ruling 
thereon,  without  first  granting  a  rehearing  in 
the  case.  This  position  is  untenable.  The 
court  did  not  amend  its  judgment,  which  af^ 
firmed  that  of  the  court  below.  It  simply 
supplied  an  inadvertent  omission  from  the 
opinion  written  in  support  of  the  Judgment, 
when  it  was  brought  to  the  court's  attention 
by  the  motion  to  rehear.  The  appeal  of  the 
plaintiff  in  error  was  tried  and  decided  pur- 
suant to  the  established  procedure. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

<139  Ga.  145) 

cox  V.  HBIDT  et  aL 
{Supreme  Court  of  Georgia.     Dec  12,  1912.) 

(ByUahu9  hy  the  Cawrt.) 

1.  BxBctrrioN  (I  278*)— Actions  fob  Injunc- 
tion—Pleading. 

It  appears  from  the  petition  in  this  case, 
in  which  injunction  is  sought  to  restrain  the 
sheriff  from  putting  a  purchaser  of  realty  at 
a  sheriff's  sale  in  poesession  of  the  land  bought 
at  such  sale,  that  after  a  term  of  the  superior 
court  held  subsequently  to  the  sale  the  sheriff 
had  put  the  purcnaser  in  possession,  and  that 
thereafter  an  order  was  obtained  from  the 
superior  court  under  the  provisions  of  section 
6074  of  the  CivU  Code  of  1910,  and  that  the 
sheriff  was  threatening  to  give  possession  to 
the  purchaser  referred  to  under  this  order.  It 
was  not  error  to  dismiss  this  petition  upon  de- 
murrer; the  petitioner  failing  to  allege  facts 
showing  title  in  himself,  or  that  he  was  in  pos- 
session of  the  property. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  §{  800,  802-^805 ;    Dec.  Dig.  §  278.*1 

2.  Execution  (|  278*)— Actions  fob  Injunc- 
tion—Pleading. 

Merely  alleging  in  the  petition  that  certain 
locks  upon  gates  of  the  inclosure  around  the 
land  in  question,  which  had  been  placed  there 
when  the  sheriff  first  put  the  purchaser  in  pos- 
session, had  been  removed,  "so  that  his  [peti- 
tioner's] tenant  could  enter,"  and  that  it  would 
be  illegal  now  to  dispossess  petitioner,  does 
not  amount  to  an  affirmative  allegation  that 
petitioner  or  his  tenant  is  or  had  been  in  pos- 
session. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig   ii  800,  802-805;   Dec.  Dig.  i  278.*J 


Error  from  Superior  Court,  Bflingham 
County;    W.  W.  Sheppard,  Judge. 

Action  by  O.  P.  Cox  against  D.  G.  Heidt, 
Jr.,  and  others.  Judgment  for  defendants, 
and  plaintlif  brings  error.    Affirmed. 

J.  H.  Smith,  of  Eden,  for  plaintiff  in  error. 
TravJs  &  Travis,  of  Savannah,  for  defendants 
In  error. 

BECK,  J.  Judgment  affirmed.  All  Uie 
Justices  concur. 


(ll»  Ga.  101) 

RICHARDSON   v.  GEORGIA   ft   F.   RY. 
(Supreme  Court  of  Georgia.     Dec.  11,  1912.) 

(Syllabus  by  the  Court.) 

GSNBBAL  DKMT7RBBB. 

The  court  did  not  err  in  sustaining  a  gen- 
eral demurrer  to  the  petition. 

Error  from  Superior  C6urt,  Berrien  Coun- 
ty;   W.  £X  Thomas,  Judge. 

Action  by  Moses  Richardson  against  the 
Georgia  ft  Florida  Railway.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Hendricks  ft  Christian,  of  Nashyille,  for 
plaintiff  in  en*or.  Wm.  H.  Barrett,  of  Au- 
gusta, J.  W.  Quincey,  of  Douglas,  and  J.  P. 
Knight,  of  Nashville,  for  defendant  in  error. 

FISH,  G.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

a39  Ga.  92) 
JOHNSON  V.  STATB, 
(Supreme  Court  of  Georgia.     Dec  10,  1912.) 

(ByUahue  hy  the  Court,) 

1.  Homicide  (|  286*)— TriaI/— Inbtbuctions. 

On  the  trial  of  the  defendant,  charged  with 
the  offense  of  murder,  the  court,  in  defining 
"express  malice,'*  charged  the  jury,  among  oth- 
er things,  that  "express  malice  is  capable  of 
proof,  such  as  prepari^tions  to  commit  the  of- 
fense, previous  difficulties,  such  things  as  that 
indicate  what  the  law  calls  express  malice." 
There  was  evidence  of  a  previous  difficulty  be- 
tween the  deceased  and  the  defendant  This 
charge  is  not  open  to  the  objection  that  it  "hi 
substance  told  the  jury  that  such  previous  dif- 
ficulty indicated  what  the  law  called  express 
malice,  without  submitting  it  to  the  jury  as  a 

Question  of  fact  to  be  determined  by  them.** 
lendereon  v.  State,  120  Ga.  504,  506  (2),  48  S. 
E.  167,  168. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  586-591;    Dec.  Dig.  f  286.*] 

2.  Homicide    (§  300*)— Tbial— Instructionb 
—Requests. 

Where  the  presiding  judge,  in  dealing  with 
the  subject  of  manslaughter,  charged  the  jury  in 
the  language  of  Penal  Code,  1910,  S  65,  he  did 
not  err  in  omitting  in  immediate  connection 
therewith  the  law  of  reasonable  fears  which 
might  be  engendered  by  threats,  together  with 
an  apparent  attempt  to  put  the  same  into  execu- 
tion. 

(a)  If  such  charge  would  have  been  proper 
under  the  evidence,  in  connection  with  the  doc- 
trine of  reasonable  fears,  there  was  no  written 
request  therefor.     Futch  v.  State,  137  Ga.  75 
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(2a),  72  S.  E.  911;    Price  t.  State,  137  Ga. 
72  (7),  72  S.  B.  908. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  Si  649,  650,  652-655;    Dec.  Dig.  § 

3.  EviDBNCv  Sufficient— Motion  fob  New 
Tbial  Overruled. 

The  verdict  was  supported  by  the  evidence, 
and  the  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial. 

Error  from  Superior  Court,  Troup  County ; 
R.  W.  Freeman,  Judge. 

D.  H.  Johnson  was  convicted  of  homicide, 
and  brings  error.    Affirmed. 

M.  U.  Mooty,  of  La  Grange,  for  plaintiff 
in  error.  J.  R.  Terrell,  Sol.  Gen.,  of  Green- 
ville, and  T.  S.  Felder,  Atty.  Gen.,  for  the 
State. 

HILL^  J.  Judgment  affirmed.  All  the 
Justieea  concur. 

(139  6a.  92) 

OWENS  v.  STATE. 
(Supreme  Court  of  Georgia.     Dec.  1(X  1912.) 

(Syllabus  hy  the  Court.) 

X.  Criminal  Law   (i  823*)  —  New  Tbiai.— 
Grounds— Error  in  Instructions. 

Where  the  court  defines  direct  and  circum- 
stantial evidence,  and  gives  an  instruction  that, 
"before  the  jury  would  be  authorized  to  con- 
vict upon  circumstantial  evidence  aJone,  the 
proven  facts  must  not  only  be  consistent  with 
tlie  hypothesis  of  the  defendant's  guilt,  but 
should  exclude  every  other  reasonable  hypoth- 
esis 6ave  that  of  the  guilt  of  the  accused,  the 
cm  lesion  of  the  court  to  instruct  in  so  many 
words  that  the  defendant's  guilt  was  sought  to 
l)e  established  only  by  circumstantial  evidence 
is  not  sufficient  ground  for  new  trial. 

[Ed.  Note. — For  other  cases,  «ee  Criminal 
Law.  Cent.  Dig.  SS  1992-1995,  3158 ;  Dec.  Dig. 

2.  Witnesses  (Si  392,  o97*)— Impeachment— 
Affidavit  iNcoNbisTENT  with  Testimony. 

There  was  no  error  in  receiving  in  evi- 
dence an  affidavit,  made  by  one  of  the  defend- 
ant's witnesses  previously  to  the  trial,  which 
was  contradictory  of  her  evidence  delivered  at 
the  trial,  nor  in  instructing  the  jury  that  such 
affidavit  should  not  be  considered  as  evidence 
of  any  statement  which'  it  contained,  bnt  only 
as  impeaching  evidence,  bearing  on  the  credi- 
bility of  that  particular  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  U  1249-1251,  1257,  1266,  1266; 
Dec.  Dig.  §§  392,  397.*J 

3.  Instructions— Sufficiency  of  Evidence. 

The  charge  on  the  prisoner's  statement 
was  in  substantial  accord  with  the  statute. 
The  evidence  did  not  authorize  an  instruction 
on  the  law  of  voluntary  manslaugh'ter.  The 
evidence  supports  the  verdict,  which  nas  the 
approval  of  the  trial  judge. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   L.  S.  Roan,  Judge. 

Charley  Owens  was  convicted  of  homicide, 
and  brings  error.    Affirmed. 

Jno.  W.  Cox,  of  Atlanta,  for  plaintiff  In 
error.  H.  M.  Dorsey,  Sol.  Gen.,  and  E.  A. 
Stephens,  both  of  Atlanta,  and  T.  S.  Felder, 
Atty.  Gen.,  for  the  State. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(189  Ga.  106) 

MILNEB  T.  GATLTN. 

GATLIN  V.  MILNER. 

(Supreme  Court  of  Georgia.     Dec.   11,   1912.) 

(Syllabus  by  the  Court.) 

1.  Divorce  (§  332*)— Opebation  and  Effect 
— FoKEiGN  DivoBCE  —  Custody  of  Chil- 
dren. 

A  'decree  of  divorce  in  another  state,  in 
which  the  custody  of  the  child  is  awarded  to 
the  father,  is  conclusive  as  between  the  parties 
to  the  decree  as  to  his  right  and  fitness  for 
such  custody  at  that  time,  but  is  not  conclu- 
sive for  all  time.  In  a  subsequent  proceeding 
by  habeas  corpus  for  the  possession  of  the  child 
between  the  parties  to  the  decree,  evidence  as 
to  the  unfitness  of  the  fiither  will  be  confined  to 
matters  transpiring  subsequently  to  the  decree. 
[Bid.  Note.— For  other  cases,  see  Divorce^ 
Cent  Dig.  S  843 ;   Dea  Dig.  i  332.*] 

2.  Divorce  (|  303*)— Judgment  (|  818*)— 
Courts  (§  29*)— Foreign  Divorce— Col- 
lateral Attack  —  Territorial  Jurisdic- 
tion. 

Where  a  decree  of  divorce  in  another  state 
gives  the  possession  of  the  child  to  the  father, 
and  there  is  no  inhibition  against  his  removal 
from  the  state  or  carrying  the  child  beyond  the 
jurisdiction  of  the  court,  and  the  father  re- 
moves to  another  state,  taking  his  minor  child 
with  him,  and  there  acquires  a  domicile,  the 
court  of  the  state  rendering  the  judgment  of 
divorce  is  without  jurisdiction  to  reform  the 
judgment  so  as  to  change  the  status  of  the 
child  and  award  it  to  the  other  party  to  the 
decree. 

(a)  A  judgment  of  another  state  without  Ju- 
risdiction may  l>e  collaterally  attacked. 

(b)  The  authority  of  a  court  to  issue  and 
serve  process  is  restricted  to  the  territory  where 
issued,  and  the  court  has  no  power  to  require 
persons  not  within  such  territory  to  appear. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  §1  793-795 ;  Dec.  Dig.  f  303  ;*  Judg- 
ment, Cent.  Dig.  §S  1458-1481;  Dec.  Dig.  i 
818;*  Courts,  Cent.  Dig.  §§  82%,  112-118; 
Dec.  Dig.  §  29.*] 

3.  Habeas  Corpus  (|  99*)— Custody  of  Chil- 
dren—Evidence. 

The  evidence  examined,  and  found  to  be 
insufficient  to  show  that  since  the  decree  the 
child  has  been  mistreated  or  neglected,  or  that 
the  father  is  an  unfit  person. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  §  84 ;    Dec.  Dig.  {  99.*] 

4.  Evidence  (J  472*)— Opinion  Evidence— 
Competency. 

It  is  not  competent  for  a  witness  in  a  ba< 
beas  corpus  case  involving  the  possession  of  a 
child  to  state  that  in  his  opinion  it  is  for  the 
best  interest  of  the  child  that  its  custody  be 
given  to  one  of  the  contending  parties. 

[Ed.  Note. — If\>r  other  cases,  see  BJvidence, 
Cent  Dig.  §§  2186-2195 ;    Dec.  Dig.  |  472.*] 

Error  from  Sux)erlor  Court,  Spalding  Coun* 
ty;   R.  T.  Daniel,  Judge. 

Habeas  corpus  proceeding  by  Mary  F.  Gat- 
lin  against  C.  W.  Milner.  Prom  the  Judg- 
ment, both  parties  bring  error.  Reversed  on 
main  bill  of  exceptions,  and  affirmed  on 
cross-bilL 

Cleveland  &  Goodrich  and  EI  P.  Patter- 
son, all  of  Griffin,  for  plaiutilT  in  error. 
Wm.  H.  Beck  and  W.  El  H.  Searcy,  Jr.,  both 
of  Griffin,  for  defendant  In  error. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexsj 
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filVANS,  P.  J.  This  ifl  a  proceeding  In 
habeas  corpus  brought  by  Mary  F.  Qatlin, 
the  mother  of  Lucile  Mllner,  against  the 
father,  O.  W.  Mllner,  for  the  possession  of 
the  child.  C.  W.  Mllner  was  a  native  of 
Pike  county,  Ga.,  and  went  to  Dallas,  Tex., 
where  he  married  Mary  F.  Erwin.  At  the 
time  of  their  marriage,  which  occurred  on 
June  10,  1908,  he  worked  for  a  street  rail- 
way company,  and  she  worked  in  a  store. 
About  three  years  after  the  marriage,  the 
husband  filed  a  suit  for  divorce  in  the  dis- 
trict court  of  the  Sixty-Eighth  Judicial  dis- 
trict, I>allas  county,  Tex.,  alleging  that  he 
and  his  wife  were  bona  fide  residents  of 
that  county,  and  praying  an  absolute  divorce 
and  the  custody  of  the  child  of  the  marriage, 
who  was  bom  February  IS,  1909.  The  wife 
made  a  written  acknowledgment,  of  service, 
reciting  that  she  had  read  the  divorce  peti- 
tion, and,  without  committing  herself  to  the 
truth  of  any  allegation  therein  contained, 
waived  the  issuance  and  service  of  citation 
upon  her.  She  answered  the  petition,  aver- 
ring that  the  allegationa  showed  no  cause 
of  action,  and  demanded  strict  proof  of  the 
same.  Pending  the  action  for  divorce  the 
husband  and  wife  entered  into  a  written 
agreement,  reciting  that  the  husband  had 
applied  for  a  divorce,  and  that  it  was  de- 
sired to  settle  the  custody  of  their  minor 
child  and  their  property  rights,  and  it  was 
agreed,  amongst  other  things,  *'that  the  court 
may,  in  its  discretion,  direct  the  care  and 
custody  of  said  child  be  awarded  to  G.  W. 
Mllner."  On  May  18,  1911,  a  decree  was 
rendered  granting  an  absolute  divorce  be- 
tween the  parties,  and  adjudging  that  the 
father  have  the  exclusive  care  and  custody 
of  the  minor  child,  and  that  the  wife  ''sliall 
have  the  privilege  of  visiting  said  child  at 
the  home  of  plaintiff  at  any  and  all  reason- 
able times."  The  defendant,  after  the  decree 
of  divorce  had  been   entered,  on  July   11, 

1911,  married  John  Gatlin.  About  that  time 
the  plaintiff  moved  to  Pike  county,  Ga., 
bringing  the  child  with  him,  and  In  Febru- 
ary,   1912,   married   Miss  Mann.     In   July, 

1912,  Mrs.  Mary  F.  Gatlin  filed  with  the  court 
which  rendered  the  divorce  decree  her  appli- 
cation to  reform  so  much  of  it  as  awarded 
the  custody  of  the  child  to  O.  W.  Milner,  in 
which  it  was  stated  that  G.  W.  Milner  had 
taken  the  child  to  Georgia,  and  without  the 
jurisdiction  of  the  court  Citation  issued 
from  the  Texas  court,  and  was  served  on 
C.  W.  Milner,  who  was  domiciled  in  Georgia, 
by  the  sheriff  of  Pike  county,  Ga.  Milner 
made  no  appearance,  and  the  Texas  court  on 
August  20,  1912,  reformed  the  judgment 
granted  In  the  divorce  case,  by  revoking  so 
much  thereof  as  awarded  the  custody  of  the 
child  to  the  father,  and  adjudging  that  the 
mother  should  have  exclusive  possession  of 
the  child,  with  the  privilege  of  the  father's 
visiting  it  at  all  reasonable  times.  There- 
after, in  September,  1912,  Mrs.  Mary  F.  Gat- 
lin sued  out  the  writ  of  habeas  corpus,  ask- 


ing that  the  child  be  taken  from  the  posses- 
sion of  0.  W.  Milner,  and  that  its  custody 
be  given  to  her.  After  hearing  evidence,  the 
court  awarded  the  child  to  the  mother,  and 
the  father  excepted.  The  court  excluded  cer- 
tain evidence  offered  by  the  mother,  and  his 
rulings  thereon  are  made  the  subject  of  a 
cross-bill  of  exceptions. 

[1]  1.  We  will  first  notice  the  judgments 
of  the  Texas  court,  as  bearing  on  the  rights 
of  the  respective  parents  to  have  the  custody 
of  their  little  daughter.  A  decree  in  a  di- 
vorce suit  awarding  the  child  to  one  of  the 
parents  is  prima  fade  evidence  of  the  legal 
right  to  Its  custody;  and  that  judgment  will 
be  given  effect  in  habeas  corpus  proceedings,, 
unless  it  is'shoWn  that  since  the  judgment 
the  child  has  been  neglected  or  mistreated, 
or  the  parent  has  become  unfit  to  be  Its  cus- 
todian. Williams  V.  Crosby,  118  Ga.  296,  45 
S.  B.  282;  Hollenbeck  v.  Glover,  128  Ga.  52, 
57  S.  E.  108.  The  same  rule  applies  whether 
the  judgment  is  sought  to  be  enforced  in 
the  state  of  its  rendition  or  In  a  sister  state. 
Thus  in  Hammond  v.  Hammond,  90  Ga.  527, 
16  S.  E.  265,  it  was  ruled  that  where  a  total 
divorce  is  granted  In  a  court  of  Alabama, 
and  by  the  decree  the  custody  of  the  only 
child  Is  given  to  the  mother,  the  effect  is 
to  put  the  mother,  as  to  the  control  of  the 
child,  in  the  place  of  the  father,  and  make 
her  custody  and  control  legaL  Hence  habeas 
corpus  will  not  lie  at  the  Instance  of  the 
father  for  the  possession  of  the  child  on  the 
ground  that  it  is  illegally  detained.  The 
same  principle  is  recognized  by  the  Supreme 
Court  of  Texas,  where  it  has  been  held  that 
a  decree  of  divorce  in  another  state,  in  which 
the  custody  of  the  child  is  awarded  to  the 
father,  is  conclusive  as  to  his  right  and  fit- 
ness for  such  custody  at  that  time,  and  that 
in  a  proceeding  by  habeas  corpus  for  the 
possession  of  the  child  evidence  as  to  the 
unfitness  of  the  father  will  be  confined  to 
matters  transpiring  subsequently  to  the  de- 
cree. Wilson  V.  Elliott,  96  Tex.  472,  78  S. 
W.  946,  75  S.  W.  368,  97  Am.  St.  Rep.  928. 
Therefore  "we  are  of  the  opinion  that  the  di- 
vorce decree  awarding  the  custody  of  the 
child  to  the  father  concludes  the  mother  as 
to  the  father's  right  to  the  possession  of  the 
child  at  the  time  of  Its  rendition,  and  that 
unless  the  subsequent  decree  reforming  the 
judgment  is  valid,  or  events  transpiring  since 
the  first  decree  show  the  father  to  be  an 
unfit  person  to  have  the  custody  of  his  child, 
he  Is  entitled  to  the  child's  possession  by 
virtue  of  the  decree. 

[2]  2.  Is  the  decree  of  reformation  a  valid 
judgment?  At  the  time  it  was  entered  the 
father  and  the  child  were  domiciled  in 
Georgia,  and  this  fact  raises  the  question  of 
the  jurisdiction  of  the  court  to  make  the 
second  decree.  We  are  not  informed  by  the 
record  of  the  provisions  of  the  Texas  law 
relative  to  the  reformation  of  judgments — 
whether  the  proceeding  is  corollary  to  the 
judgment  or  an  independent  procedure.    Ev- 
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ery  state  has  the  right  to  determine  the 
marital  status  of  Its  citizens,  and  the  right 
to  make  such  decision  draws  to  It  the  right 
to  dispose  of  all  ancillary  matters,  such  as 
the  custody  and  support  of  the  children  when 
the  marital  relation  of  the  parents  is  dis- 
solved. And  it  may  be  conceded  that  such 
a  Judgment  may  be  modified  or  amended 
after  the  term  at  which  it  was  rendered  In 
a  proper  case.  But  it  does  not  follow  that 
after  a  judgment  of  divorce  has  been  ren- 
dered, awarding  the  custody  of  a  child  of 
the  marriage  to  one  of  the  parties,  who  there- 
after changes  his  domicile  and  that  of  the 
child  by  removal  to  another  state,  the  court 
still  retains  absolute  control  over  the  res 
or  the  parties  by  virtue  of  the  original  judg- 
ment so  as  to  give  jurisdiction  to  authorize 
a  modification  on  the  merits,  vitally  affect- 
ing the  domestic  status  of  the  nonresident 
parties.  The  judgment  in  this  case  did  not 
forbid  the  removal  of  the  child  from  the 
state  of  Texas  or  the  jurisdiction  of  the 
court  The  father  was  free  to  take  up  a 
domicile  in  Georgia  at  his  pleasure,  and, 
there  being  no  inhibition  against  bringing 
his  minor  child  to  Georgia,  the  domicile  of 
the  father  became  the  domicile  of  the  infant 
Lanning  v.  Gregory,  100  Tex.  310,  99  S.  W. 
542,  10  Li  R.  A.  (N.  S.)  690,  123  Am.  St 
Rep.  809.  When  the  father  took  up.  his  domi- 
cile in  Georgia,  he  was  entitled  to  the  cus- 
tody of  his  infant  child  In  his  possession, 
both  on  account  of  the  parental  relation  and 
the  judgment  of  the  Texas  court  Whatever 
right  the  Texas  court  may  have  had  to 
vacate  or  amend  its  judgment  so  as  to  affect 
the  marital  status  of  the  parties,  it  was 
without  power  to  fix  a  new  status  for  the 
child,  who  was  not  within  its  jurisdiction  at 
the  time  the  judgment  of  reformation  was 
rendered.  The  courts  of  one  state  have  no 
power  to  change  the  status  of  citizens  of 
another  state.  Besides,  the  proceedings  to 
reform  required  service  of  citation,  and  at 
least  so  much  of  the  judgment  as  awarded 
the  custody  of  the  child  to  the  father  was 
treated  as  a  judgment  in  personam.  But  it 
may  be  said  that  C  W.  Mllner  was  served 
with  notice  of  the  application  to  reform 
the  original  decree  by  the  sheriff  of  Pike 
county,  Ga.  This  service  goes  for  naught 
because  the  authority  of  a  court  to  issue  and 
serve  process  is  restricted  to  the  territory  of 
the  state  where  issued,  and  the  court  has 
no  power  to  require  persons  not  within  such 
territory  to  appear.  In  re  Gulp,  2  Gal.  App. 
70.  83  Pac.  89;  Boyd  v.  Glass,  34  Ga.  253, 
88  Am.  Dec.  252.  The  court  of  Dallas  coun- 
ty, Tex.,  therefore,  had  no  jurisdiction  over 
C.  W.  Mllner  or  his  child  to  afllrmatlvely 
affix  the  domestic  status  of  the  child  after 
they  became  domiciled  in  this  state.  It  is 
for  this  reason  that  the  latter  judgment  does 
not   come  within    the  purview  of  the   full 


faith  and  credit  clause  of  the  federal  Gbn- 
stltutlon.  "A  judgment  rendered  by  a  court 
without  jurisdiction  is  a  mere  nullity,  and 
may  be  so  held  wherever  and  whenever 
and  whatever  way  It  is  sought  to  be  used  as 
a  valid  judgment"  Towns  v.  Springer,  9 
Ga.  130.  Perhaps  the  more  correct  practice 
would  have  been  to  allow  in  evidence  tbe 
judgment  of  reformation,  to  be  considered 
in  connection  with  the  testimony  relating  to 
its  validity;  but  its  exclusion  was  harmless 
ertor. 

[3]  3.  Has  the  condition  of  the  parties 
changed  since  the  judgment  was  rendered 
giving  the  possession  of  the  child  to  the  fa- 
ther? The  child  is  the  chief  sufferer  in  this 
domestic  tragedy.  Father  and  mother  are 
estranged,  divorced;  each  has  contracted  a 
second  marriage.  The  father's  second  wife 
is  shown  to  be  a  woman  of  excellent  char- 
acter, and  she  swears  that  she  has  learned 
to  love  the  child,  and  is  anxious  for  her 
custody.  Nothing  transpiring  since  the 
judgment  is  urged  against  the  propriety  of 
giving  the  child  over  to  the  father,  save  the 
statement  of  the  mother  that  the  stepmother 
is  teaching  the  child  to  hate  her,  but  no  fact 
is  recited  to  authorize  such  a  dtiarge.  The 
father  has  succeeded  as  a  farmer,  and  is 
now  negotiating  the  purchase  of  a  farm. 
The  father  and  sister  of  Mrs.  Gatlin  pay 
tribute  to  Mr.  Mllner's  character,  and  give 
reasons  for  believing  that  It  is  to  the  best  in- 
terest of  the  child  tliat  she  be  intrusted  with 
her  father.  On  the  other  hand,  Mrs.  Gatlin 
shows  that  her  husband  is  a  barber,  earn- 
ing $175  per  month,  and  has  a  home  of  his 
own,  and  that  they  bear  good  characters. 
We  do  not  think  that  developments  since 
the  decree  of  the  Texas  court  awarding  the 
child  to  the  father  show  either  that  the 
child  tias  been  mistreated  or  neglected,  or 
that  the  father  is  an  unfit  person. 

[4]  4.  The  plaintiff,  Mrs.  Gatlin,  offered  to 
prove  by  two  witnesses  that  it  would  be  to 
the  best  interest  of  the  child  If  she  be  award- 
ed to  her  mother.  This  Is  opinion  evldoice, 
and  the  rule  In  respect  thereto  Is  that,  if  the 
data  can  be  placed  before  the  judge  in  such 
a  way  as  that  he  may  draw  the  inference 
as  well  as  the  witness,  then  it  would  be  su- 
perfluous to  add  by  Way  of  testimony  the 
inference  which  the  court  may  well  draw 
for  himself.  Taylor  v.  State,  135  Ga.  622, 
70  S.  B.  237.  It  is  not  competent  for  a  wit- 
ness in  a  habeas  corpus  case  involving  the 
possession  of  a  child  to  state  that  In  his 
opinion  it  is  for  the  best  interest  of  the 
child  that  its  custody  be  given  to  one  of 
the  contending  parties.  Moore  v.  Dozier,  128 
Ga.  90,  57  S.  E.  110. 

Judgment  reversed  on  the  main  bill  of 
exceptions,  and  affirmed  on  cross-bill.  All 
the  Justices  concur. 
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BURGER  T.  STATEL 
(Supreme  Court  of  Georgia.     Dec.  11,  1912.) 

(Syllabus  by  the  Court,) 


1.  Cbiminai.  Law  (§§  595,  1166*)— Oontinu- 
ANCfi^-<^BouNDS— Harmless  Erbob. 

On  the  trial  of  one  charged  with  rape, 
there  was  no  error  in  refusing  to  continue  the 
case  upon  the  statement  of  counsel  for  the  de- 
fendant that  he  had  been  employed  by  the  moth- 
er of  the  defendant;  that  the  latter  could  not 
testify  what  his  mother  would  swear,  as  he  had 
been  in  jaU,  and  had  not  talked  with  her;  that 
the  witness  had  been  present  at  court  during 
the  preceding  week;  that  counsel  could  not 
safely  go  to  trial  without  her  presence;  that 
she  was  more  familiar  with  the  facts  of  the 
case  than  any  one  connected  with  it;  that  he 
'^expected  her  to  testify  as  to  the  nonchastity 
of  the  person  alleged  to  have  been  raped" ; 
that  he  had  just  learned  that  she  was  sick ;  and 
that  the  motion  was  not  made  for  delay,  but  to 
procure  the  presence  of  the  defendant's  moth- 
er at  the  trial,  which  counsel  expected  to  do, 
though  she  had  not  been  subpoenaed,  as  she 
had  herself  employed  the  counsel.  Nor  did  the 
additional  evidence  of  a  witness  that  the  woman 
was  sick  make  such  a  showing  as  rendered  it 
erroneous  to  refuse  a  continuance. 

(a)  If,  when  the  motion  to  continue  was  made, 
it  apparently  had  merit,  the  overruling  of  it 
did  not  appear  to  have  been  injurious  to  the 
defendant,  where  the  testimony  of  the  state 
showed  a  case  of  rape,  and  the  defendant  made 
no  contention  that  there  had  been  a  fornica- 
tion with  the  consent  of  the  girl  alleged  to  have 
been  raped  (a  child  eight  or  nine  years  old), 
but  denied  altogether  that  he  had  any  connec- 
tion with  her. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1311,  1823-1327,  310(>-3102, 
3107-^113 ;    Dec.  Dig.  i§  595,  1166.*] 

2.  Evidence  Sufficient  —  Motion  fob  New 
Tbial  Ovebbuled. 

The  evidence  was  sufficient  to  authorize 
the  verdict  of  guilty,  and  there  was  no  error  in 
overruling  the  motion  for  a  new  trial. 

Error  from  Superior  Ooort,  Pulaski  Coun- 
ty;   J.  H.  Martin,  Judge. 

Dan  Burger  was  convicted  of  rape,  and 
brings  error.    Affirmed. 

H.  F.  Lawson,  of  Hawkinsville,  for  plaintiff 
in  error.  E.  D.  Graham,  Sol.  Gen.,  of  McRae, 
and  T.  S.  Felder,  Atty.  Gen.,  for  the  State. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(189  Ga.  102) 

CITY  OF  DALTON  v.  WOOD  et  aL 
(Supreme  Court  of  Georgia.     Dec  11,  1912.) 

(ByllabuB  by  the  Court,) 

Municipal  Cobpobations  (8  lOOO'X—AonoNs 
—Sufficiency  of  Evidence. 

Wood,  as  a  citizen  and  taxpayer  of  the 
city  of  Dalton,  brought  an  action  against  the 
city  and  its  water,  light,  and  gas  commission, 
consisting  of  named  persons,  to  enjoin  the  de- 


fendants from  further  engaging  In  the  business 
of  selling  electrical  suppUes  to  the  inhabitants 
of  the  city,  installing  electrical  appliances  for 
them,  and  generally  transacting  the  business  of 
a  private  electrician,  on  the  ground  that  such 
acts  were  ultra  vires.  There  was  no  positive 
and  direct  evidence  submitted  in  behalf  of  the 
plaintiff,  on  the  hearing  for  an  interlocutory 
injunction,  that  the  city,  or  such  commission, 
was  engaged,  at  the  time  the  petition  was  pre- 
sented to  the  judge,  or  for  a  considerable  time 
prior  thereto,  in  doin^  the  acts  sought  to  be  en- 
joined. The  only  evidence  for  the  plaintiff  on 
such  hearing  consisted  in  the  opinions,  conclu- 
sions, and  inferences  of  witnesses,  from  given 
facts,  which  were  not  authorized.  The  evidence 
for  the  defendants  was  positive  that  neither 
the  city  nor  any  of  its  officials  was  engaged  in 
the  business  complained  of,  at  the  time  of  the 
presentation  of  the  petition  to  the  judge,  nor 
for  several  weeks  prior  thereto,  and  that  such 
business  was  discontinued  by  reason  of  the  com- 
plaint of  the  plaintiff.  At  the  time  the  peti« 
tion  was  brought,  the  city  electrician,  who  was 
not  a  party  defendant,  was  engaged  in  order- 
ing electrical  supplies  from  a  dealer  in  such 
articles,  and  kept  them  on  hand  as  city  electri- 
cian, to  be  furnished  to  the  citizens  of  the  town 
who  might  desire  to  purchase  them.  When 
such  articles  were  purchased  by  the  citizens, 
the  price  was  paid  to  the  city  electrician,  who 
deposited  the  proceeds  of  such  sales  in  the  bank 
to  his  credit  as  city  electrician,  on  which  ac- 
count, as  city  electrician,  he  drew  checks  in 
favor  of  the  dealer  supplying  the  articles. 
There  was  an  understanding  between  the  city 
electrician  and  the  person  supplying  such  ar- 
ticles that  the  former  was  not  to  pay  for  the 
same,  but  was  merely  to  forward  to  the  dealer 
the  proceeds  of  sales,  and  such  articles  as  were 
not  purchased  by  the  citizens  to  be  returned  by 
the  city  electrician  to  the  seller.  There  was 
a  further  understanding  by  the  city,  or  the  com- 
mission, and  the  seller  of  such  articles,  that 
the  city  in  no  event  was  to  be  liable  for  any  of 
the  electrical  supplies  forwarded  to  the  city 
electrician  and  purchased  from  him  by  the  citi- 
zens of  the  town.  It  was  shown  to  be  the  duty 
of  the  city  electrician  to  supervise  all  electrical 
work  done  in  the  city,  including  inside  wiring 
for  private  parties,  as  well  as  that  outside  for 
streets,  etc.,  and  that  for  such  services  and  the 
furnishing  of  electrical  material  to  the  citizens 
in  the  manner  above  stated  the  city  electrician 
received  no  more  salary  than  was  paid  him 
prior  to  engaging  in  such  work.  Heldf  in  view 
of  the  evidence,  the  substance  of  which  is  set 
forth  above,  that  the  judge  erred  in  granting  an 
interlocutory  injunction. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  2167-2172.  2198; 
Dec  Dig.  §  1000,*] 

Error  from  Superior  Court,  Whitfield 
County;   A.  W.  Fite,  Judge. 

Action  by  W.  EI  Wood  against  the  City  of 
Dalton  and  others.  Judgment  for  plaintiff, 
and  defendant  City  of  Dalton  brings  error. 
Reversed. 

M.  O.  Tarver,  of  Dalton,  for  plaintiff  in 
error.  Maddox,  McCamy  &  Shumate,  of  Dal- 
ton, for  defendants  in  error. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Jnstiices  concur. 
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(139  Gb.  Iff) 

HOOD  et  iL  T.  SOUTHERN  RT.  CO. 
(Supreme  Court  of  Georgia.    Dec.  12,  1912.) 

(Syllahui  by  the  Court.) 

1.  Appeal  and  Ebrob  (§  1050*)— Habicless 
Errob— Admission  of  Evidence. 

While  certain  documentary  evidence  tend- 
ing to  allow  the  width  of  defendant  company's 
right  of  way  remote  from  the  place  at  which 
its  agents  were  constructing  a  side  track,  the 
act  against  which  an  injunction  was  sought, 
was  irrelevant,  it  was  not  of  sufficient  materi- 
ality to  require  a  reversal  of  the  judgment  of 
the  court  below. 

FEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  1068,  1069,  4157,  4166; 
Dea  Dig.  §  1050.*] 

2.  Inteblocutobt  Injunction. 

There  was  no  abuse  of  discretion  in  refus- 
ing the  interlocutory  injunction. 

£2rror  from  Superior  Court,  Jackson  Coun- 
ty;  J.  B.  Jones,  Judge. 

Action  by  C.  J.  Hood  and  others  against 
the  Southern  Railway  Company.  Judgment 
for  defendant,  and  plaintiffs  bring  error. 
Affirmed. 

W.  W.  Stark,  of  Commerce,  and  Cobb  & 
Erwin,  of  Athens,  for  plaintiffs  In  error. 
Jno.  J.  &  Roy  M.  Strickland,  of  Athens,  for 
defendant  in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


089  Ga.  118) 

HOBBY  et  aL  T.  ASHBURN  liUMBER  CO. 

et  aL 

(Supreme  Court  of  Georgia.     Dec.  11,  1912^) 

(SyUdbm  hy  iht  Court.) 

1.  Appeal  and  Ebbob   (|  1078*) —Assign- 

MSNTS  OF  EbBOB—ABANDONMENT. 

Assignments  of  error  upon  rulings  of  the 
court  as  to  the  admissibility  of  certain  evi- 
dence were  not  referred  to  in  the  briefs  of 
counsel  for  plaintiff  in  error  filed  in  the  Su- 
preme Court.  Under  repeated  rulings  of  this 
court,  such  assignments  of  error  will  be  treat- 
ed as  abandoned. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  %%  4256-1261;  Dec  Dig.  i 
1078.*] 

2.  Inteblocutobt  Injunction. 

Under  the  pleadings  and  evidence,  the 
judge  did  not  abuse  his  discretion  in  refusing 
to  grant  an  interlocutory  injunction. 

Error  from  Superior  Court,  Turner  Coun- 
ty ;   Frank  Park,  Judge. 

Action  by  R.  6.  Hobby  and  others  against 
the  Ashbum  Lumber  Company  and  others. 
B*rom  an  order  refusing  an  interlocutory  in- 
junction,  plaintiffs  bring  error.    Affirmed. 

•Tor  other  eases  see  same  topic  and  sectton  NUMBER  in  Dec  Dig.  *  Am.  Dig.  K«y-No.  Series  *  Rep'r  Indexes 


Z.  Bass,  of  Ashbum,  and  Haygood  &  Catts. 
of  Fitzgerald,  for  plaintiffs  in  error.  Jno.  B. 
Hutcheson  and  A.  S.  Bussey,  both  of  Ash- 
burn,  for  defendants  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 

aS9  Ga.  115) 

DU  BOSE  V.  BANK  OF  SPARTA  et  al. 
(Supreme  Court  of  Georgia.     Dea  11,  1912.) 

(SyllahuM  by  the  Court.) 

1.  Appeal  and  Ebbob  (|  750*)— ABsiONiOBirr 
OF  Ebbob— Sufficiency. 

Where  a  bill  of  exceptions  recited  the  filing 
of  a  petition,  the  making  of  an  amendment 
thereto,  the  filing  of  a  demurrer,  the  sustain- 
ing of  it,  and  the  dismissal  of  the  case,  **which 
was  error,*'  this  was  a  sufficient  assignment  of 
error  to  withstand  a  motion  to  dismiss  the  writ 
of  error. 

[£3d.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  8074r-3083;  Dec  Die  S 
750.*] 

2.  Dbmubbeb— No  Causb  of  Action. 

The  petition  set  out  no  cause  of  action,  and 
there  was  no  error  in  sustaining  the  demurrer 
and  dismissing  the  case. 

Elrror  from  Superior  Court,  Etanoock  Ooan- 
ty;   J.  B.  Park,  Judge. 

Action  by  A.  M.  Du  Bose  against  the  Bank 
of  Sparta  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error,  lector  af- 
firmed. 

EL  H.  liewls,  of  Sparta,  for  plaintiff  in 
error.  K.  U  Merritt,  of  Sparta,  for  defoid- 
ants  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(139  Ga.  108) 

CECB  V.  STEWART,  Tax  Collector. 
(Supreme  Court  of  Georgia.     Dec  11,  1912.) 

Error  from  Superior  Court,  Fulton  County; 
Geo.  Lu  Bell,  Judge. 

Action  between  G.  Cece  and  A.  P.  Stewart, 
Tax  (Collector.  From  the  judgment,  Cece 
brings  error.    Affirmed  by  divided  court. 

Nathan  0)p1an,  of  Atlanta,  for  plaintiff  in 
error.  J.  D.  Kilpatrick,  of  Atlanta,  and  T.  8. 
Felder,  Atty.  Gen.,  for  defendant  in  error. 

PE7R  CURIAM.  This  case  came  before  this 
court  upon  a  writ  of  error  from  the  superior 
court  of  Fulton  county;  and,  the  same  being 
for  decision  by  a  full  bench  of  six  Justices,  who 
are  evenly  divided  in  opinion  (Chief  Justice 
FISH  and  Justices  LUMPKIN  and  HIIiL  be- 
ing in  favor  of  an  affirmance,  and  Presiding 
Justice  EVANS  and  Justices  BECK  and  AT- 
KINSON being  in  favor  of  a  reversal),  the 
judgment  of  the  court  below  stands  affirmed  by 
operation  of  law. 
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ROBERTA  MFG.  CO.  v.  ROYAL  EX- 
CHANGE ASSUR.  CO.  et  at 

{Supreme  Court  of  North  Carolina.     Dec  20, 

1912.) 

1.   InSURANCS     a     136*)  —  CONTBACTB  —  DE- 

LivEBT  OF  PoiJCT— Necessity. 

A  manual  delivery  of  a  fire  policy  to  insur- 
ed or  to  one  authorized  to  represent  him  is  not 
essential  to  make  it  bindins  on  insurer,  where 
the  parties  intended  that  toe  policy  should  be 
valid  and  subsisting. 

[Bid.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |§  21^230;   Dec.  Dig.  |  136.*] 

2.  Insurance    (t    6B1*)— Pibb    Insttbancb— 

CONTBAOTS. 

The  fact  that  a  member  of  an  insurance 
agency  firm  who  was  an  officer  of  a  corporation, 
retained  physical  possession  of  a  policy,  issued 
by  the  firm  on  the  property  of  the  corporation, 
is  material  on  the  question  of  the  issuance  of 
the  policy  by  insurer  and  acceptance  by  the 
corporation. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §1 1673-1675 ;   Dec  Dig.  |  651.*] 

8.  Insurance    (§    130*)— Fire    Insurance- 
Contracts. 

A  fire  policy  issued  by  an  insurance  agent 

without  the  knowledge  and  consent  of  insurer 

or  insured  Is  not  valid. 
IBjd.  Note.— For  other  cases,   see  Insurance, 

Cent  Dig.  §f  195-202 ;   Dec.  Dig.  i  130.*] 

4.  Insurance  (§  665*) — Fire  Insurance— De- 
livery OP  Policy— Evidence. 

Ehridence  held  to  show  that  fire  policies  had 
not  been  delivered  and  were  not  in  force  at  the 
time  of  a  loito. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §§  1555,  1707-1728;  Dec.  Dig.  | 
665.*] 

5.  Contracts  (J   15*)— Agreement   of  Par- 
ties—Secret understandings. 

A  contract  must  result  from  the  concur- 
rence of  the  minds  of  two  persons  and  is  not  de- 
pendent on  the  understandmgs  of  merely  one  of 
them. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §{  61-66;   Dtc  Dig.  (  15.*] 

6.  Insurance  (|  136*)- Fire  Insurance— Va- 
lidity. 

Where  insured  refused  to  accept  a  fire  pol- 
icy unless  the  premium  was  reduced,  the  policy 
could  not  be  delivered  so  as  to  render  the  policy 
valid  until  the  premium  had  been  reduced. 

[BM.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §§  210-230 ;   Dec.  Dig.  i  13a*] 

7.  Insurance    (§    124*)— Fire    Insurance— 
Coktracts— Consideration. 

"Where  the  premiums  for  a  fire  policy  bad 
not  been  agreed  on  by  the  parties,  there  was  no 
valid  insurance. 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent  Dig.  Si  172,  178 ;    Dec.  Dig.  §  124.*] 

8.  Insurance     (I    229*)— Cancellation     of 
Policy— Acts  Constituting. 

A  fire  policy  in  standard  form,  stipulating 
in  the  language  of  Revisal  1905,  §  4700,  that 
it  shaU  be  canceled  at  any  time  at  the  request 
of  insured  or  by  insurer  by  giving  five  days' 
notice,  is  canceled  where  insured  requests  a 
cancellation  and  communicates  the  request  to 
insurer,  and  no  action  on  the  part  of  the  in- 
surer is  required. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {$  500-503 ;    Dec.  Dig.  §  229.*] 

9.  Insurance    (§    665*)— Presumptions— Re- 
buttal. 

The  nrima  facie  case  made  by  the  introduc- 
tion of  nre  policies  in  evidence  in  an  action 


thereon,  created  by  the  presumption  of  their 
validity,  is  of  no  special  importance  where  the 
real  facts  are  proved. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ||  1555,  1707-1728;  Dec.  Dig.  I 
665.*] 

Appeal  ftom  Superior  Court,  Mecklenburg 
County;  Lyon,  Judge. 

Action  by  the  Roberta  Manufacturing  Com- 
pany against  the  Royal  Exchange  Assurance 
Company  and  others.  There  was  Judgment 
for  plaintiff  in  favor  of  some  of  tiie  defend- 
ants, and  plaintiff  and  such  defendants  ap- 
peal from  so  much  of  the  judgment  as  dis- 
missed the  action  as  to  other  defendants. 
Affirmed. 

This  is  an  action  to  recover  upon  divers 
policies  of  insurance,  11  in  number,  alleged 
to  have  been  issued  by  the  defendants  to  the 
plaintiff  ou  its  property,  which  was  destroyed 
by  fire  on  December  25,  1910.  Five  of  these 
policies  were  alleged  to  have  been  issued  by 
the  Royal  Exchange  Assurance  Company  and 
its  four  associates  on  November  26,  1910, 
the  said  companies  being,  at  the  time,  repre- 
sented by  C.  N.  6.  Butt  &,  Co.,  an  insurance 
agency  at  Charlotte,  N.  C,  and  their  policies 
have,  by  consent  and  for  convenience,  been 
called  the  "Charlotte  policies,"  and  will  be 
BO  styled  in  the  discussion  of  the  case,  and 
the  other  policies,  called  the  "Concord  poli- 
cies," and  hereinafter  styled  as  such,  were 
Issued  by  the  insurance  agency  of  Jno.  K. 
Patterson  &  Co.,  at  Concord,  N.  C.  E.  F. 
White,  of  Concord,  was  a  member  of  the  in* 
svirance  firm  of  Jno.  K.  Patterson  &  Co.,  and 
also  secretary  and  treasurer  of  the  Roberta 
Manufacturing  Company,  plaintiff  In  this 
case.  John  C.  Rankin  was  Its  president,  and 
S.  M.  Robinson  was  a  director,  and  had 
joint  control  and  management  of  the  plain- 
tiff's affairs  with  John  C.  Rankin.  At  the 
request  of  White,  policies  to  the  amount  of 
$40,000  were  made  out  by  Jno.  K.  Patterson 
&  Co.,  and  afterwards  other  i>olicles  to  the 
amount  of  $20,000  were  similarly  made  out 
by  them,  and  all  of  them  handed  to  White, 
who  placed  them  in  the  drawer  of  the  desk 
which  was  in  the  office  of  Patterson  &  Co. 
Issues  were  submitted  to  the  jury  and  an- 
swered as  follows:  "(1)  Were  the  Charlotte 
policies  delivered  to  plaintiff  by  the  Char- 
lotte companies?  Answer:  Yes.  (2)  Were 
they  accepted  before  the  fire  by  plaintiff? 
Answer:  Yes.  (3)  Had  they  been  canceled  at 
the  time  of  the  fire?  Answer:  No.  (4) 
Were  the  Concord  policies  delivered  to  plain- 
tiff by  the  Concord  companies?  Answer. 
Yes.  (5)  Were  they  accepted  by  plaintiff  be- 
fore the  fire?  Answer:  Yes.  (6)  Was  E.  F. 
White  plaintiff's  secretary  and  treasurer  and 
also  agent  of  the  Concord  companies  when 
the  Concord  policies  were  written?  Answer: 
Yes.  (7)  Did  he  so  continue  up  to  and  after 
the  fire?  Answer:  Yes.  (8)  Are  the  Concord 
companies  estopped  from  setting  up  as  a  de- 
fense White's  double  agency  at  the  time  said 
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policies  were  Issued  or  accepted?  Answer: 
No.  (9)  Did  the  Concord  companies  by  their 
conduct  or  course  of  dealing  prior  to  the  is- 
suing of  these  policies  authorize  their  agents 
to  issue  these  policies  to  plaintiffs  through 
White,  and  thereby  waive  their  right  to  de- 
fend on  the  ground  that  said  policies  were 
invalid  because  White  was  agent  of  both 
insurer  and  insured?  Answer:  Yes.  (10) 
Were  the  Concord  policies  in  force  at  the 
time  of  the  fire?  Answer:  Yes."  The  Con- 
cord companies  made  a  motion  to  strike  out 
the  verdict  on  the  fourth,  fifth,  ninth,  and 
tenth  issues.  Plaintiff  gave  notice  of  a  mo- 
tion that,  if  any  part  of  this  motion  was  sus- 
tained, it  would  move  to  strike  out  the  an- 
swers to  the  sixth,  seventh,  and  eighth  is- 
sues. The  court  sustained  the  motion  of  the 
Concord  companies,  and  struck  out  the  find- 
ings of  the  Jury  on  the  fourth,  fifth,  ninth, 
and  tenth  issues  and,  on  motion  of  counsel 
for  the  Concord  companies,  dismissed  the  ac- 
tion, as  to  them,  under  the  statute.  It  also 
overruled  plaintiff's  motion  for  judgment 
against  all  the  defendants,  set  aside  the  find- 
ings against  the  Concord  companies  for  insuf- 
ficiency of  evidence  to  sustain  the  same,  as 
matter  of  law  and  not  as  matter  of  discre- 
tion, and  refused  a  new  trial  to  the  Charlotte 
companies  on  their  motion.  Judgment  was 
rendered  for  the  plaintiff  against  the  Char- 
lotte companies  for  the  full  amount  sued  for, 
and  in  favor  of  the  Concord  companies,  dis- 
missing said  action  as  to  them,  with  costs 
against  plaintiff.  Plaintiff  and  the  Charlotte 
companies  appealed. 

Burwell  &  Cansler,  of  Charlotte,  for  plain- 
tiff. Tillett  &  Guthrie,  of  Charlotte,  and  A. 
C.  King,  of  Atlanta,  Ga.,  for  Concord  compa- 
nies. Osborne  &  Cocke  and  W.  S.  O'B.  Rob- 
inson, Jr.,  all  of  Charlotte,  for  Charlotte  com- 
panies. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  decisive  question  in  this  case  is 
whether  the  Concord  policies  were  delivered 
so  as  to  become  effectual  as  insurance  con- 
tracts. Counsel  for  the  Charlotte  companies 
virtually,  or  at  least  tacitly,  conceded,  as  we 
think  very  properly,  that  the  Charlotte  poli- 
cies had  been  accepted  by  the  plaintiff  and 
were  in  force  at  the  time  of  the  fire  which 
destroyed  the  insured  property.  If  anything 
besides  this  frauk  admission  were  needed  to 
show  the  fact,  the  letter  of  Mr.  Griffith,  of 
the  firm  of  C.  N.  G.  Butt  &  Co.,  to  S.  M. 
Robinson,  dated  December  17,  1910,  and  re- 
ferring to  the  carbon  copy  of  a  letter  from 
S.  M.  Robinson  to  E  F.  White,  dated  Decem- 
ber 15,  1910,  would  be  sufficient  of  itself  to 
establish  conclusively  the  delivery  by  C.  N. 
G.  Butt  &  Co.  and  the  acceptance  by  the 
plaintiff  of  the  Charlotte  policies.  In  his 
letter,  as  we  have  said,  Griffith  refers  to  the 
inclosed  carbon  copy  of  Robinson's  letter  to 
White,  tn  which  Robinson,  for  himself  and 
Rankin,  and  acting  for  the  plaintiff,  de- 
eliues  to  accept  the  Concord  policies,  and  no- 


tifies White  to  cancel  them,  "so  as  to  leave 
the  business  in  the  hands  of  C.  N.  G.  Butt 
&  Co.,  where  I  find  it  rightly  belongs." 
With  reference  to  this  statement,  Griffith,  in 
his  letter  to  Robinson,  approves  what  Robin- 
son had  said  in  his  letter  to  White  in  these 
words:  "I  have  read  with  much  interest  the 
carbon  copy  of  letter  to  Mr.  White.  I  am 
glad  you  have  taken  the  position  you  have, 
and  that  you  will  let  the  insurance  r^nain 
with  us.  I  return  herewith  letter  as  re- 
quested, together  with  bill.  If  it  is  not  con- 
venient to  pay  now,  we  will  take  care  of 
same." 

[1]  With  this  matter  out  of  the  way,  we 
turn  our  attention  to  the  delivery  of  the 
Concord  policies.  We  attach  no  great  im- 
portance to  the  fact  that  they  remained  in 
the  actual  possession  of  White — ^that  Is,  in 
the  drawer  of  the  desk — from  the  time  he 
got  them  from  Patterson  &  Co.  to  the  day 
of  the  fire  and  afterwards;  for,  if  they  were 
intended  by  the  parties  to  be  valid  and  sub- 
sisting contracts  of  insurance,  the  manual 
delivery  of  them  to  the  plaintiff,  or  to  the 
party  authorized  to  represent  It,  was  not  es- 
sential to  make  them  binding  upon  the  com- 
panies. "In  the  absence  of  any  other  evi- 
dence to  show  assent  of  the  company  to  the 
making  of  a  contract  of  insurance,  delivery 
of  the  policy  must  be  shown.  But  where  a 
policy  has  been  duly  executed  in  compliance 
with  an  application  on  the  part  of  the  in- 
sured, so  that  the  minds  of  the  parties  have 
fully  met  as  to  the  terms  and  conditions  of 
the  contract,  a  manual  delivery  of  the  policy 
to  the  insured  is  not  essential  to  render  it 
binding  on  the  company."  19  Cyc.  p.  603. 
If  the  policy  has  been  put  into  the  hands  of 
the  company's  agent,  to  be  delivered  to  the 
insured,  and  nothing  remains  but  to  make 
such  delivery,  without  any  further  action  on 
the  part  of  the  insured  being  necessary,  ex- 
cept the  mere  formal  act  of  receiving  the 
policy,  then  their  agent  is  presumed  to  hold 
the  policy  for  the  insured,  and  the  contract 
is  complete  and  binding.  Insurance  Co.  v. 
Colt,  20  Wall.  660,  22  Ia  Ed.  423 ;  Wheeler 
V.  Insurance  Co.,  131  Mass.  1;  Dibble  v.  As- 
surance Co.,  70  Midi.  1,  37  N.  W.  704,  14  Am. 
St  Rep.  470;  Insurance  Co.  v.  M^er,  28 
Neb.  124,  44  N.  W.  97;  Mtorrison  v.  Insur- 
ance Co.,  64  N.  H.  137,  7  Atl.  378;  Hallock  v. 
Insurance  Co.,  26  N.  J.  Law,  268;  Machine 
Co.  V.  Insurance  Co.,  50  Ohio  St  549,  35  N. 
E.  1060,  22  L.  R.  A.  768. 

[2]  The  fact  that  White  had  physical  pos- 
session of  the  Concord  policies,  of  course, 
throws  light  upon  the  other  question,  as  to 
whether  they  had  been  issued  by  the  Concord 
companies  and  accepted  by  the  plaintiff.  Our 
view  of  the  case  also  eliminates  another 
question,  whether,  if  the  Concord  policies 
had  been  duly  issued  and  accepted,  the  dual 
agency  of  White,  who,  in  a  measure,  repre- 
sented the  plaintiff,  and  also  the  Concord 
companies,  would  have  the  effect  of  invali- 
dating the  poUcieSk 
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r3,  4]  This  brings  us  to  consider  whether 
the  Concord  policies  had  been  delivered  and 
were  in  force  when  the  fire  occurred.  Look- 
ing at  the  entire  evidence,  and  considering  it 
most  favorably  for  the  plaintiff,  and  for  the 
Charlotte  companies,  the  Indisputaible  facts 
of  the  case  lead  us  Irresistibly  to  the  conclu- 
sion that  there  was  no  such  delivery  of  the 
policies  as  the  law  requires  to  complete  the 
contract  of  insurance  and  impose  liability  up- 
on the  companies. 

It  is,  of  course,  true  that  a  policy  issued  by 
an  Insurance  agent,  without  the  knowledge 
or  consent  of  either  party,  is  not  valid.  19 
Qyc.  625;  Insurance  Co.  v.  Tumbull,  86  Ky. 
230,  5  S.  W.  642.  'To  constitute  any  con- 
tract, there  must  be  a  proposal  by  one  party 
and  an  acceptance  by  the  other,  resulting  in 
an  obligation  resting  upon  one  or  both,  or,  In 
other  words,  there  must  be  a  promise."  Bail- 
ey V.  Rntjes,  86  N.  C.  at  page  520;  Pollock 
on  Contracts,  6.  The  property  to  be  insured 
was  worth  $70,000.  The  Concord  companies 
had  before  tried  to  get  the  insurance,  but  it 
was  given  to  the  Charlotte  companies ;  C.  N. 
G.  Butt  &  Co.,  their  agents,  having  procured 
better  rates  than  were  offered  by  the  Con- 
cord companies.  The  policies  issued  by  the 
Charlotte  agency  were  about  to  expire,  and 
renewals  were  issued  and  sent  by  O.  N.  G. 
Butt  &  Co.  to  the  plaintiff.  These  policies, 
as  we  have  seen,  were  accepted,  and  a  con- 
troversy arose  as  to  whether  the  plaintiff 
should  keep  them  and  continue  the  insurance 
with  the  Charlotte  companies,  or  accept  the 
policies  of  the  Concord  companies.  Whether 
this  should  be  done  was  not  left  finally  to  the 
discretion  or  Judgment  of  Bl  F.  White,  the 
agent  at  Concord,  but  to  the  final  decision  or 
approval  of  Robinson  or  Rankin;  the  former 
being  higher  in  authority  than  White,  and 
Rankin  being  In  supreme  authority.  The 
whole  evidence  shows,  without  any  doubt, 
that  what  Patterson  and  White  did  at  Con- 
cord with  reference  to  the  policies  did  not  ef- 
fect insurance  until  submitted  to  Rankin,  or 
to  Robinson  acting  for  him,  and  approved. 
The  new  insurance  was  to  be  substituted  for 
that  in  the  Charlotte  companies,  which  was 
about  to  expire.  It  was  not  the  purpose  of 
the  parties  to  overinsure  the  property  or  to 
doubly  insure  it,  and  Jno.  G.  Rankin  so  tes- 
tifiedL  The  evidence  shows  that  the  transac- 
tion between  Patterson  &  Co.  and  White  was 
merely  preparatory  to  making  an  offer  of  the 
policies  to  Rankin,  as  the  president  and  gen- 
eral manager  of  the  plaintiff  company,  who 
had  the  final  word,  and  whose  superior  au- 
thority White  was  bound  to  respect 

It  is  perfectly  apparent  that  White  did  not 
consider  that  he  had  effected  insurance  in  the 
Concord  companies,  but  that  it  all  depended 
upon  what  Rankin  would  do  in  the  matter. 
He  was  anxious  to  get  the  insurance  for  his 
companies,  to  be  sure,  because  he  had  a  pe- 
cuniary interest  involved  in  the  successful  is- 
sue of  the  sharp  competition  started  by  him 


with  C.  N.  G.  Butt  &  Co.  He  endeavored  to 
induce  Robinson  to  return  the  Charlotte  pol- 
icies to  C.  N.  G.  Butt  &  Co.  for  cancellation; 
but  this  Robinson  positively  refused  to  do, 
stating  in  his  letter  that  the  plaintiff  felt  un- 
der obligations  to  Butt  &  Go.  for  w^hat  they 
had  formerly  done  in  the  way  of  procuring 
insurance  for  it  at  a  lower  rate  than  White's 
company  had  offered,  and  rejecting  the  Con- 
cord policies,  with  a  request  that  White  have 
them  canceled.  Rankin  imited  with  Robin- 
son in  making  this  request  But  this  is  not 
all.  Jno.  K.  Patterson,  of  the  firm  of  Patter- 
son &  Co.,  testified  that  White  had  said  to 
him  that,  when  the  previous  insurance  ex- 
pired, he  would  try  to  get  the  insurance  for 
their  companies.  He  handed  to  him  a  bill 
from  C.  N.  G.  Butt  &  Co.  for  the  premium  on 
the  renewal  insurance  for  $60,000,  and  they 
then  found  that  they  were  "up  against  it" ; 
that  is,  that  the  insurance  for  the  renewal 
period  had  been  written  by  0.  N.  G.  Butt  & 
Co.  and  they  were  likely  to  lose  the  business. 
He  also  testified:  "I  suggested  to  Mr.  White 
that  he  return  the  Butt  &  Co.  bill  to  them 
and  state  that  we  had  written  the  insurance 
from  Concord.  I  also  suggested  to  him  that 
he  take  the  matter  up  with  Mr.  Rankin  at 
Lowell,  N.  C,  and  see  if  we  could  not  deliver 
our  policies.  In  a  few  days  Mr.  Rankin 
came  over  to  Concord  and  had  a  talk  with 
Mr.  White  in  regard  to  the  matter,  in  our  of- 
fice, in  my  presence.  Mr.  Rankin  told  Mr. 
White,  in  my  presence,  that  he  would  like 
very  much  for  us  to  have  the  insurance,  all 
things  being  equal,  but  he  was  under  obliga- 
tions to  Butt  &  Co.,  on  account  of  a  reduction 
in  rate  that  he  had  gotten;  that  all  things 
being  equal,  he  would  like  to  let  us  have  it 
but  under  the  circumstances  he  was  under 
obligations  to  Butt  &  Co.,  and  he  would  like 
to  leave  the  business  with  them,  unless  we 
could  give  a  better  rate.  By  which  I  under- 
stood he  meant  that  he  would  keep  the  Butt 
policies,  and  later  on,  if  we  could  get  a  better 
rate,  he  would  let  us  write  it." 

There  is  no  disagreement  as  to  the  author- 
ity of  Jno.  C.  Rankin  in  the  premises,  and, 
being  thus  invested  with  plenary  and  over- 
ruling authority,  what  he  said  to  White  was 
a  refusal  to  accept  the  Concord  policies  un- 
less the  rate  of  insurance  was  reduced,  and 
an  assertiou,  that  he  would  retain  the  Char- 
lotte policies  until  It  was.  E.  F.  White  tes- 
tified that  after  the  receipt  of  Rankin's  letter 
of  December  28,  1910,  he  turned  to  Patterson 
and  said:  ''There  is  nothing  to  do  but  to 
cancel  the  (Concord)  policies;  that  there  is  a 
letter  from  Mr.  Rankin  he  could  read,  which 
explained  itself;  that  it  looked  like  we  had 
lost  out"  Patterson  testified  that,  when  he 
had  reached  the  conclusion  that  he  had  lost 
the  insurance,  he  would  simply  have  "marked 
the  policies,  'Not  taken,'  and  returned  them 
to  the  companies."  The  testimony  discloses, 
without  conflict  that  White  never  expected 
to  get  the  insurance  without  the  assent  of 
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Rankin  or  Robinson.  He  rejected  a  proposi- 
tion of  Patterson,  when  the  crisis  had  ar- 
rived, to  divide  commissions  with  Butt  &  Co., 
and  Insisted,  rather,  that  they  should  try  for 
all  the  Insurance  exclusively,  and  expressed 
the  belief  that  they  would  obtain  It  "in  the 
long  run."  *'I  was  thinking  about  getting  in- 
surance later  on  through  Mr.  Buxton"— that 
Is,  through  a  different  channel.  The  more 
we  recite  the  evidence,  the  more  clearly  does 
It  appear  that  the  Concord  policies  were 
merely  left  with  White  by  Patterson  &  Co., 
to  be  delivered  when  accepted  by  Rankin,  or 
by  the  plaintiff  through  Rankin,  who  was  au- 
thorized to  act  for  It.  Either  Robinson  or 
White  could  negotiate  for  the  Insurance,  but 
subject  only  to  the  ratification  of  Rankin,  as 
the  acknowledged  head  of  the  company. 

[5]  It  can  make  no  difference  In  the  result 
what  was  intended  by  either  party,  nor  can 
the  contract  be  changed  or  modified  by  what 
one  of  the  parties  may  now  say  he  Intended. 
It  all  depends  upon  what  was  said  and  done 
at  the  time.  If  no  contract  was  made  then,  it 
cannot  be  made  now  post  facto.  "A  contract, 
express  or  Implied,  executed  or  executory,  re- 
sults from  the  concurrence  of  minds  of  two 
or  more  persons,  and  Its  legal  consequences 
are  not  dependent  upon  the  Impressions  or 
understandings  of  one  alone  of  the  parties  to 
It  It  is  not  what  either  thinks,  but  what 
both  agree."  Prince  v.  McRae,  84  N.  O.  674, 
citing  Brunhild  v.  Freeman,  77  N.  O.  128,  and 
Pendleton  v.  Jones,  82  N.  C.  249.  See,  also, 
Bailey  v.  Rutjes,  86  N.  a  617;  Lumber. Oo. 
V.  Lumber  Co.,  137  N.  a  431,  49  &  E.  946  ; 
Knitting  Mills  v.  Guaranty  Co.,  137  N.  C. 
565,  60  S.  E.  304,  70  L.  R.  A.  167,  2  Ann.  Cas. 
888.  In  Lumber  Co.  v.  Lumber  Co.,  supra, 
we  said:  "When  the  terms  of  an  agreement 
are  ascertained,  its  effect  is  determined  by 
the  law,  and  does  not  depend  upon  tbe  uncer- 
tain or  undisclosed  notion  or  belief  of  either 
party." 

[81  But  even  if  the  present  expression  of 
a  former  intention  could  be  considered,  it 
could  not  change  the  result,  as  it  Is  evident 
the  parties,  by  their  letters,  meant  that  the 
transaction  should  **8tand"  as  it  then  was, 
or  that  everything  should  remain  in  statu 
quo;  that  is,  the  Charlotte  policies  should 
be  in  force  and  the  others  should  **stand" 
upon  the  proposal  of  White  to  Rankin  to  a<s 
cept  them  in  the  place  of  the  Charlotte  poli- 
cies, the  condition  of  the  substitution  being 
that  the  rate  should  be  reduced.  Even  In 
this  aispect  of  the  case,  the  Concord  poli- 
cies could  not  be  effectually  delivered  un- 
til the  condition  precedent  was  performed. 
Faunce  v.  Assurance  Co.,  101  Mass.  279; 
Hamlckell  y.  Insurance  Co.,  Ill  N.  Y.  390, 
18  N.  E.  632,  2  L.  R.  A.  150;  Insurance  Co. 
v.  Wilson,  187  U.  S.  467,  23  Sup.  Ct  189, 
47  L.  Ed.  261. 

[7]  There  are  other  facts  that  might  well 
be  considered  with  reference  to  this  ques- 
tion  of  delivery.     It   appears   conclusively 


that  the  premiums  for  the  insurance  nnder 
the  Concord  policies  had  not  been  agreed 
upon,  as  Rankin  and  Robinson  had  from 
the  beginning  insisted  upon  a  lower  rate 
than  the  one  offered,  and  they  never  did 
agree  to  the  higher  rate.  Their  minds  there- 
fore had  not  met  and  agreed  upon  the  same 
thing,  as  one  of  the  essential  elements,  viz., 
the  consideration,  had  not  been  fixed,  so 
that,  in  this  view,  no  contract  was  nuide. 
Patterson  &  Co.,  through  White,  bad  prof- 
fered the  insurance  on  certain  terms,  which 
Rankin  was  unwilling  to  accept  He  then 
received  and  kept  the  Charlotte  policies,  and, 
the  matter  being  in  this  shape,  Rankin  sug- 
gested, in  his  letter  of  December  23,  1910. 
that  it  be  kept  in  abeyance,  as  it  was  and 
without  any  change,  until  they  could  hear 
from  the  insurers  represented  by  Patterson 
&  Co.  as  to  the  lower  rate.  Rankin  had 
rejected  White's  offer  of  the  Concord  policies^ 
for  Patterson  testified:  "Yes,  it  was  my  in- 
tention,  when  I  delivered  them  to  Mr.  Whlte^ 
to  make  delivery  to  the  plaintiff  company; 
but  we  could  not  do  it,  as  Mr.  Rankin  was  in 
the  office  there,  and  we  tried  to  deliver  them 
to  him,  and  he  would  not  take  thenu'*  Ran- 
kin had  the  power  to  overrule  White,  who 
was  acting  in  two  inconsistent  capacities, 
one  of  which  Involved  his  personal  interests, 
which  conflicted  with  those  of  the  plaintiff. 
Rankin,  then,  not  only  had  the  authority  U> 
act  and  to  reject  the  policies,  but  it  was 
eminently  proper  for  him  to  exercise  it,  as 
he  did,  under  the  circumstances;  his  sole 
purpose  being  to  do  what  was  best  for  his 
principal,  without  any  personal  advantage 
to  shake  the  wavering  balance. 

{8]  But  there  is  anoth^  view  of  the  case 
equally  as  fatal  to  the  contention  that  the 
Concord  policies  were  in  force  at  the  time 
of  the  fire.  These  policies,  if  ever  delivered 
and  in  force,  were  of  the  standard  form; 
that  is,  the  form  prescribed  by  the  statute. 
Revisal,  f  4760.  The  following  la  one  of  the 
provisions  of  each  policy:  "This  policy  shall 
be  canceled,  at  any  time,  at  the  request  of 
the  Insured,  or  by  the  company  by  giving 
five  days'  notice  of  such  canceHation."  The 
standard  form  of  policy  originated,  we  be- 
lieve, in  the  state  of  New  York,  and  our 
form  was  substantially  copied  from  the  one 
In  use  there.  The  Court  of  Appeals  of  that 
state  has  construed  the  provision  of  the 
policy  in  regard  to  cancellation,  which  we 
have  quoted,  in  the  case  of  C.  P.  Iron  Ca  t. 
Insurance  Co.,  127  N.  Y.  608,  28  N.  E.  653, 
14  L.  R.  A.  147,  and  it  was  there  decided 
that  all  that  is  required  for  a  cancellation 
of  a  policy  ^nd  the  immediate  termination 
of  the  insurance  is  a  request  from  the  in- 
sured to  the  insurer,  which,  if  transmitted 
by  the  mall,  must  have  been  received  by  the 
insurer,  but  as  soon  as  received  the  cancel- 
lation takes  effect  at  once.  The  policy  then 
under  consideration  used  the  words,  *'may  be 
canceled,"  instead  of  the  words,  "shall  be 
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canceled/'  wblch  are  those  to  be  found  In 
tbe  policies  sued  on  In  this  ca'se.  Tbe  court, 
however,  said  that  the  terminology  was  prac- 
tically the  same,  and  that  the  words,  "may 
be  canceled,"  being  the  language  of  the  in- 
surer in  its  policy  (which  was  not  of  stand- 
ard form),  were  employed  for  the  benefit 
of  the  insured,  and  should  therefore  receive 
a  liberal  construction  from  the  court,  and 
that,  as  thus  used,  it  is  not  merely  permis- 
sive, but  imperative,  and  has  the  meaning 
of  "must"  or  **8halL*'  It  therefore  held  that 
the  assent  of  the  insurer  to  the  cancellation 
was  not  required,  as  the  parties  could,  by 
consent,  have  canceled  the  policy  without 
any  such  provision.  It  was  also  said  that» 
while  it  takes  two  to  make  a  contract,  one 
may  end  it,  if  the  contract  Itself  so  provides. 
This  is  a  self-evident  proposition.  The  court, 
in  that  case,  concludes  with  these  words: 
"No  consent  of  the  insurer  is  essential.  No 
meeting  of  minds  Is  required.  No  act  on 
his  part  is  necessary.  The  contract  through 
the  force  of  its  own  provisions  is  ended  by 
the  action  of  the  insurer  (or  Insured)  only. 
Stone  V.  Franklin  Fire  Ins.  Co.,  105  N.  T. 
543,  12  N.  E.  45.  Although  the  language  of 
the  parties  is  at  the  'request*  of  the  assured 
in  the  one  instance  and  on  'notice'  to  the 
assured  in  the  other,  we  think  that  in  both 
it  is  within  the  power  of  the  party  desiring 
to  end  the  contract  to  do  so  without  either 
consent  or  action  on  the  part  of  the  other. 
When  the  insured  surrenders  the  policy  and 
requests  that  it  be  canceled,  he  can  do  no 
more.  Unless  that  ends  the  contract,  he  is 
pow^less  to  end  it,  and  the  company,  while 
able  itself  to  bang  on  or  let  go  as  it  wishes, 
can  hold  him  against  his  wiU.  An  insolvoit 
insurer  by  refusing  to  cancel  could  prevent 
the  insured  from  procuring  other  insurance.** 
In  our  case,  the  general- agents,  who  wrote 
the  policies,  retained  them  in  their  posses- 
sion and  kept  them  under  their  control,  in 
the  desk  of  Patterson  &  Co.,  or  a  desk  in 
their  office,  and  therefore  no  surrender  of 
the  policies  was  possible  or  necessary.  Hil- 
lock V.  Insurance  Co.,  64  Mich.  531,  20  N. 
W.  571;  16  A.  &  E.  Bnc  (2d  Ed.)  872.  S. 
M.  Robinson,  in  his  letter  of  December  15, 
1910,  not  only  requested  the  cancellation  of 
the  policies,  but  virtually  directed  or  order- 
ed that  it  should  be  done.  The  language  of 
the  letter  is  clear  and  explicit  and  Its  mean- 
ing unmistakable.  It  also  appears  therefrom 
that  Rankin  concurred  in  maldng  the  request 
or  order.  And  both  Patterson  and  White 
understood  what  the  letter  meant  (that  is, 
a  peremptory  order  to  cancel),  for  White 
said,  "We  have  lost  out"— that  is,  Butt  & 
Co.  have  secured  the  insurance  exclusively* 
and  "there  is  nothing  else  to  do  but  to  can- 
cel those  Roberta  policies.  We  both  ought 
to  be  kicked  for  not  notifying  Butt  &  Oo. 
not  to  renew  their  policies.*'  We  see,  there- 
fore, that  under  tbe  statute  and  by  the  terms 


of  the  policy,  the  sole  requirement  to  effect 
cancellation  is  a  request  by  the  insured  duly 
commxmicated  to  the  insurer,  and  no  action 
on  tbe  part  of  the  latter  and  no  formal  or 
pbjrsical  defacement  of  the  policy  is  requir- 
ed. A  request  thus  made  operates  to  cancel 
the  policy,  even  if  the  insurer  absolutely  re- 
fuses to  permit  it  to  be  done.  16  Am.  & 
Ebg.  Enc.  (2d  Ed.)  877.  The  Concord  poli- 
cies were  therefore  canceled  when  the  Rob- 
inson letter  was  received  by  White,  and,  if 
not,  then  when  White  received  the  letter  of 
Butt  &  Co.,  dated  December  22,  1910.  We 
do  not  think  that  Rankin's  letter  of  Decem- 
ber 23,  1910,  alters  the  situation.  He  mani- 
festly did  not  intend  to  revoke  what  he  and 
Robinson  had  already  done.  He  was  per- 
sonally partial  to  White  on  account  of  their 
close  business  relation,  but  he  felt  under  an 
obligation  to  Butt  &  Co.  because  of  former 
favors,  which  had  been  denied  by  the  Con- 
cord companies.  There  was  a  conflict  be- 
tween the  two  thus  raised,  and  Rankin  de- 
cided it  in  favor  of  Butt  &  Co.,  and  Justly  so. 

[9]  We  attach  no  special  importance  to 
the  prima  facie  case  made  by  the  introduc- 
tion of  the  Concord  policies  in  evidence  by 
the  plaintiff.  The  facts  are  all  before  us, 
and  the  bare  presumption,  as  thus  raised  by 
the  law,  Vanishes  when  confronted  by  the 
real  facts  of  the  case.  Sprulll  v.  Insurance 
Co.,  120  N.  C.  141,  27  S.  E.  39;  PoweU  v. 
Insurance  Co.,  153  N.  C.  124,  69  S.  E.  12; 
Agen  V.  insurance  Co.,  106  Wis.  217,  80  N. 
W.  1020,  76  Am.  St  Rep.  905;  Coffin  v.  In- 
surance Co.,  127  Fed.  555,  62  C.  C.  A.  415; 
Andrus  v.  Casualty  Co.,  91  Mhm.  358,  98 
N.  W.  200. 

Our  conclusion,  therefore,,  is  that  the  Judge 
was  right  in  setting  aside  the  issues  as  to 
the  Concord  companies  and  giving  Judgment 
for  the  full  amount  of  the  loss  against  the 
Charlotte  companies.  This  affirms  the  Judg- 
ment of  the  court  in  both  appeals. 

Plaintiff*s  appeal  affirmed.  Charlotte  com- 
panies' appeal  affirmed. 


(161  N.  C.  151) 

ROPER  et  al.  v.  NATIONAL  FIRE  INS.  CO. 
OF  HARTFORD  et  aL 

(Supreme  Court  of  North  Carolina.    Dec  14, 

1912.) 

1.  INSUBANCB  <i  328*)— PoLiOY— Transfer  of 
Pbopebtt. 

Where  the  holder  of  a  iire  policy,  providing 
that  it  shall  be  void  if  he  is  not  the  uncondi- 
tional owner  in  fee  simple  or  if  he  shall  make 
uny  change  in  the  title,  executes  an  irrevocable 
deed  of  assignment  for  the  benefit  of  his  cred- 
itors, the  policy  is  thereby  rendered  void. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  if  794-822,  825-«28;  Dec  Big.  i 
328.*  J 

2.  Insurance  (i  330*)—Poi*ict— Transfer  of 
Property. 

The  execution  of  a  deed  of  trust  to  furni- 
ture insured  under  a  policy  providing:  that  it 
should  be  void  if  the  property  **be  or  become  In- 
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cumbered  by  a  chattel  mprtsage*'  rendered  the 
policy  void. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §§  829-841;    Dec  Dig.  §  380.*] 

8.  Insurance   (|§  282,  283,  288*)— Policy— 
FoRFEiTUBB— Breach  of  Wabbantt. 

Where  an  insurance  policy  provides  that 
it  shall  be  void  if  the  insured's  interest  is  mis- 
stated or  if  the  insured  has  concealed  o/  mis- 
represented any  material  fact,  and  the  facts  are 
that  the  insured  property  has  been  assigned  to 
pay  creditors,  concurrent  insurance,  not  allowed 
by  the  policy,  has  been  taken  out,  and  there  are 
incumbrances  on  the  property,  and  all  of  which 
have  been  concealed,  any  one  of  such  facts  is 
sufficient  to  bar  recovery  on  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §§  601-635,  636-^51,  660-669 ;  Dec. 
Dig.  §§  282,  283,  288.  ♦] 

4.  Insurance  (§  378*)— Forfeiture  Clause- 
Waiver. 

Forfeiture  clauses  of  a  fire  insurance  policy 
were  not  waived  by  knowledge  of  the  insurer's 
agent  of  the  existence  of  prohibited  conditions, 
where  there  was  no  written  waiver  upon  or  at- 
tached to  the  policy  as  required  by  the  statute. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  968-974 ;   Dec.  Dig.  §  378.*] 

5.  Insurance  (§  378*)— Forfeiture— Breach 
OF  Condition— Knowledge  of  Agent. 

The  knowledge  of  the  insurance  company's 
agent  that  the  insured  property  had  been  as- 
s^ned  by  the  insured  to  pay  creditors  could  not 
be  imputed  to  the  insurance  company,  where 
the  agent  was  one  of  the  creditors  for  whose 
benefit  the  assignment  was  made;  the  principle 
of  imputed  knowledge  not  ajpplying  when  it 
would  be  against  the  agent's  interest  to  make 
the  disclosure. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  968^974;   Dec.  Dig.  f  378.*] 

6.  Insurance  (§  311*)— Forfeiture-Rights 
of  Mortgagee. 

Where  an  insurance  policy  on  morttra^ed 
property  provided  that  the  mortgagee's  rights 
should  not  be  affected  by  the  insured's  negli- 
gence, the  insurer  could  avoid  liability  to  the 
mortgagee  only  by  showing  some  act  of  forfei- 
ture by  the  mortgagee. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §§  704-708 ;   Dec.  Dig.  §  311.*] 

7.  Insurance    (§    328*)— Forfeiture— Bank- 
ruptcy. 

The  adjudication  of  a  mortgagee  to  iJe  a 
bankrupt,  being  an  involuntary  act,  did  not 
avoid  the  insurance  upon  his  interest  in  the 
property. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  794r-822,  825-828;  Dec.  Dig.  S 
328.*] 

8.  Insurance  (§  581*)— Mortgage  Clause- 
Rights  OF  Lienors. 

Parties  who  were  not  mortgagees,  trustees, 
or  lienors  at  the  time  of  the  issuance  of  a  fire 
insurance  policy  providing  that  the  loss  should 
be  payable  to  them,  **as  mortgagees  (or  trustees) 
as  interest  may  appear  "  could  not  recover  on 
the  policy,  though,  at  the  time  of  its  issuance, 
they  were  creditors  of  the  insured  for  materials 
furnished  for  the  building  which  subsequently 
burned,  and  filed  their  liens  therefor  about  two 
months  after  the  policy  was  issued. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |§  1444-1447 ;   Dec.  Dig.  S  581.*] 

9.  Mortgages   (§   151*)— Mechanic's  Lien- 
Priority. 

A  mortgage  has  priority  over  a  lien  for 
materials  furnished. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §|  307-329,  332-336,  358-370 ;  Dec. 
Dig.  §  151.*] 


10.  Homestead  (§f  97,  171*)— Incumbrances 
—Liens. 

As  against  a  mortgage  or  deed  of  trust,  tbo 
grantor  has  no  right  of  homestead;  but,  as 
against  materialmen's  liens,  the  debtor  ia  enti- 
tled to  his  homestead. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  §§  164,  338;  Dec.  Dig.  {§  97.  171.*1 

11.  Insurance  (8  311*)- Mortgage  Clauses 
—Forfeiture  by  Insured. 

The  rights  of  a  mortgagee,  under  an  ordi- 
nary loss-payable  clause  of  a  fire  insurance  pol- 
icy, as  distinguished  from  the  New  York  and 
New  Jersey  standard  mortgage  clause,  were  no 
greater  than  those  of  the  insured  mortgagor, 
and  a  violation  of  the  conditions  of  the  policy 
b^  the  insured  forfeited  also  the  mortgagee's 
rights  under  the  policy. 

[Ed,  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  704-708 ;   Dec.  Dig.  §  311. ♦] 

Appeal  from  Superior  Court,  Jackson  Coun- 
ty; Justice,  Judge. 

Three  consolidated  actions  by  C.  E.  Roper 
and  others  against  the  National  Fire  Insur- 
ance Company  of  Hartford  and  others  upon 
fire  insurance  policies.  From  the  judgment, 
plaintlll  Roper  and  each  defendant  appeals. 
Judgment  afi^rmed  upon  plaintifiTs  appeal 
and  motion  of  plaintiff  G.  H.  Valentine,  trus- 
tee, to  dismiss  the  appeal  and  afiirm  as  to 
him,  denied.  Judgments  reversed  on  defend- 
ants* appeal. 

J.  H.  Meriimon,  of  Asheville,  and  Smith, 
Shipman  &  Justice,  of  Hendersonville,  for  ap- 
pellant Roper.  F.  S.  SprulU,  of  Rocky  Mount, 
A.  L.  Brooks,  of  Greensboro,  and  Michael 
Schenck,  of  Hendersonville,  for  other  appel- 
lants. H.  G.  Ewart,  of  Hendersonville,  for 
appellee  Valentine. 

Plaintiffs*  AppeaL 

BROWN,  J.  The  court  below  ruled  that 
upon  the  entire  evidence  plaintiff  was  not  en- 
titled to  recover  of  either  of  the  defendants. 

[1]  The  three  contracts  are  the  standard 
policies  established  by  the  Act  of  18d9,  c.  54; 
Revisal  1905,  f§  4762-4833.  Each  contains 
the  following  forfeiture  clauses:  "(1)  This 
entire  policy  shall  be  void  if  the  insured  has 
concealed  or  misrepresented  in  writing,  or 
otherwise,  any  material  fact  or  circumstance 
concerning  this  insurance  or  the  subject 
thereof;  (2)  or  if  the  interest  of  the  insured 
in  the  property  be  not  truly  stated  herein; 
(3)  this  entire  policy,  unless  otherwise  pro- 
vided by  agreement  indorsed  hereon,  or  add- 
ed hereto,  shall  be  void  if  the  insured  now  has 
or  shall  hereafter  make  or  procure  any  con- 
tract of  insurance,  whether  valid  or  not,  on 
property  covered  in  whole  or  In  part  by  this 
policy;  (4)  or  If  the  interest  of  the  insured 
be  other  than  unconditional  and  sole  owner- 
ship; (5)  or  if  the  subject  of  Insurance  be  a 
building  on  ground  not  owned  by  the  insured 
in  fee  simple;  (6)  or  if  the  subject  of  insur- 
ance be  personal  property,  and  be  or  become 
incumbered  by  a  chattel  mortgage;   (7)  or  If 
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any  change,  other  than  by  the  death  of  the 
Insured,  take  place  in  the  interest,  title,  or 
possession  of  the  subject  of  insurance  (except 
change  of  occupancy  without  increase  of 
hazard)  whether  by  legal  process  or  Judgment 
or  by  voluntary  act  of  the  insured,  or  other- 
wise." The  entire  evidence  shows  that  at 
the  time  of  the  loss  the  plaintiff  had  violated 
all  of  the  above  provisions  of  the  policies, 
three  of  which,  the  fourth,  fifth,  and  seventh, 
apply  alike  to  all  three  policies. 

On  October  15,  1910,  after  policies  of  the 
National  and  Dixie  had  been  issued,  the 
plaintiff  Koper  individually  and  as  executor 
of  F.  A.  Roper  executed  a  deed  of  assign- 
ment, irrevocable,  conveying  all  of  the  prop- 
erty insured  to  the  plaintiff  the  Wanteska 
Trust  &  Banking  Company  to  secure  credi- 
tors, of  whidi  the  trustee  was  one,  and  em- 
powering the  trustee  to  sell  and  execute 
deeds  in  fee  and  apply  the  proceeds  in  pay- 
ment of  debts.  That  this  avoids  the  policies 
is  too  well  settled  to  need  discussion.  Sos- 
saman  v.  Insurance  Co.,  78  N.  C.  147;  Briggs 
V.  Insurance  Co.,  88  N.  C.  143;  Hayes  v.  In- 
surance Co.,  132  N.  C.  702,  44  S.  E.  404;  Wed- 
dington  v.  Insurance  Co.,  141  N.  O.  234,  54 
S.  E.  271,  8  Ann.  Cas.  407;  Modlln  v.  Insur- 
ance Co.,  151  N.  C.  41,  65  S.  E.  005;  Watson 
V.  Insurance  Co.,  75  S^  E.  1105,  at  this  term. 

[2]  The  Dixie  policy,  October  12,  1910,  in- 
sured the  hotel  building  for  $1,000  and  the 
furniture  for  $2,000.  The  plaintiff  Roper  on 
May  6,  1910,  executed  a  deed  in  trust  to  W. 
A.  Smith  for  J.  M.  Stepp  conveying  the  fur- 
niture. This  was  also  a  violation  of  the 
sixth  clause  of  the  policy  hereinbefore  set 
out,  viz.,  **if  the  subject  of  insurance  be  per- 
sonal property,  and  be  or  become  incumbered 
by  a  chattel  mortgage."  Weddington  v.  In- 
surance Co.,  supra. 

[3]  As  to  the  Petersburg  policy,  the  undis- 
puted facts  are  that  at  the  date  thereof, 
January  14, 1911,  the  plaintiff  Roper  was  not 
the  owner  of  said  property,  and  had  no  title 
thereto.  Both  he  and  the  Wanteska  Com- 
pany knew  that  Roper  had  irrevocably  as- 
signed the  property  in  fee  to  pay  creditors, 
among  whom  was  the  Wanteska  Company. 
This  was  a  clear  forfeiture  under  the  second 
clause,  to  wit,  "if  the  interest  of  the  insured 
be  not  truly  stated  herein."  This  policy,  as 
well  as  the  National,  was  also  forfeited  for 
violation  of  the  concurrent  insurance  provi- 
sion, viz.,  "if  the  insured  now  has  or  shall 
hereafter  make  or  procure  any  other  contract 
of  insurance,  whether  valid  or  not,  on  prop- 
erty covered  in  whole  or  in  part  by  this  poli- 
cy." By  reference  to  the  Petersburg  policy 
it  will  be  seen  that  only  $8,000  concurrent 
Insurance  was  allowed,  whereas  at  the  time 
of  the  fire  there  was  $11,000  of  insurance  in 
effect  This  contract  of  Insurance  is  further 
Invalidated  on  account  of  the  matters  here- 
inbefore set  out  under  specification  1,  as 
avoiding  the  policy,  to  wit,  "If  the  insured  has 
concealed  or  misrepresented  in  writing,  or 


otherwise,  any  material  fact  or  clrdumstance 
concerning  this  insurance  or  the  subject 
thereof."  As  will  appear  from  the  Peters- 
burg policy,  the  amount  of  concurrent  insur- 
ance was  concealed,  as  this  was  the  last 
policy  written.  The  amount  of  the  total  in- 
cumbrances upon  the  property  was  concealed, 
and,  finally,  the  fact  that  the  Insured  had  no 
interest  or  title  in  the  property,  and  that 
possession  of  same  had  been  delivered  to  the 
Wanteska  Trust  &  Banking  Company  was 
concealed  from  the  company.  Any  one  of  the 
above  specified  acts  is  sufildent  to  prevent 
a  recovery  upon  this  contract 

[4]  To  avoid  the  qonsequences  of  these 
acts  it  is  contended  that  there  was  a  waiver 
of  the  forfeiture  clauses  of  the  policies,  as 
they  were  issued  by  the  Wanteska  Trust 
Company,  the  agent  of  each  of  these  defend- 
ants, and  that  the  knowledge  of  their  agent, 
although  undisclosed  to  the  defendants,  will 
be  imputed  to  them.  It  is  admitted  that  the 
defendants  had  no  other  notice. 

In  our  view  this  position  cannot  be  sus^ 
tained,  as  there  is  no  written  waiver  written 
upon  or  attached  to  the  policy  as  required  by 
the  statute.  In  the  well-considered  opinion 
of  this  court  by  Mr.  Justice  Conner  in  Black 
V.  Insurance  Co.,  148  N.  C.  109,  61  S.  E. 
672,  21  L.  R.  A.  (N.  S.)  578,  it  is  held  that: 
"The  condition  expressed  in  the  statutory 
form  .of  a  fire  Insurance  policy  that  *no  of- 
ficer, agent,  or  other  representative  of  this 
company,  shall  have  power  to  waive  any  pro- 
vision or  condition  of  this  policy,  etc.,  unless 
such  waiver.  If  any,  shall  be  written  upon  or 
attached  hereto,'  does  not  restrict  the  power 
of  such  ofllcer,  etc.,  to  waive  such  condition, 
but  establishes  an  Invariable  rule  of  evidence 
as  to  such  waiver  and  renders  parol  evidence 
thereof  inadmissible."  That  this  applies  to 
general  agents,  with  power  to  bind  the  com- 
pany (as  defined  in  Grubbs  v.  Insurance  Co., 
108  N.  C.  472,  13  S.  E.  236,  23  Am.  St  Rep. 
62),  is  expressly  held  in  the  Black  Case,  for 
the  opinion  assumes  that  the  agent  who  is- 
sued Black's  policy  was  a  general  agent  To 
the  same  effect  Is  Qulnlan  v.  Insurance  Co., 
133  N.  Y.  356,  31  N.  E.  31,  28  Am.  St  Rep. 
645,  in  which  it  is  held  that  it  is  immaterial 
whether  the  agent  is  a  general  or  a  special 
one,  for  the  power  of  one  may  be  limited  as 
well  as  the  other.  In  our  case  the  limitation 
is  fixed  by  law  and  not  by  the  parties.  It  is 
prescribed  by  statute,  and  cannot  be  waived 
except  in  manner  and  form  as  therein  pre- 
scribed. 13  Am.  &  Eng.  223.  A  wealth  of  au- 
thority is  cited  in  the  Black  Cbse,  and  we 
can  add  nothing  to  what  is  there  so  well  said. 

[6]  The  Wanteska  Company  is  a  plaintiff 
in  this  action  and  its  Interests  have  been, 
and  are  now,  adverse  to  its  principals.  When 
it  accepted  the  assignment  of  the  property 
to  secure  its  own  and  other  debts,  it  was 
not  acting  for  the  defendants,  and  not  within 
the  scope  of  its  agency.  The  rule  that  no- 
tice to  an  agent  is  notice  to  the  principal  be- 
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iDg  based  upon  the  presamption  that  the 
agent  will  transmit  his  knowledge  to  his 
principal,  the  rule  fails  when  the  circum- 
stances are  such  as  to  raise  a  clear  presump- 
tion that  the  agent  will  not  perform  this 
duty;  and,  accordingly,  where  the  agent  is 
engaged  in  a  transaction  in  which  he  is  in- 
terested adversely  to  his  principal*  or  is  en- 
gaged in  a  scheme  to  defraud  the  latter,  the 
principal  is  not  charged  with  the  knowledge 
of  the  agent  acquired  therein.  31  Cyc  p. 
1595,  and  cases  cited.  It  was  against  the 
interest  of  the  Wanteska  Company  to  disclose 
these  transactions  to  the  defendants,  as  they 
would  have  canceled,  the  policies  at  once. 
This  principle  of  imputed  knowledge  does  not 
apply  when  it  would  be  against  the  interest 
of  the  agent  to  make  the  disclosure.  Stan* 
ford  V.  Grocery  Co.,  143  N.  C.  420,  56  S.  B. 
815;  Bank  v.  Burgveyn,  110  N.  C.  267,  14  S. 
B.  623;  Brite  v.  Penny,  157  N.  a  114,  72  S. 
B.  964.  As  was  said  in  Barnes  v.  Trenton 
Gaslight  Co.,  27  N.  J.  Bq.  83:  "His  interest 
is  opposed  to  that  of  the  corporation,  and  the 
presumption  is  not  that  he  will  communicate 
his  knowledge  of  any  secret  infirmity  of  the 
title  to  the  corporation,  but  that  he  will  con- 
ceal it." 

In  the  three  cases  consolidated  the  Judg- 
ment of  the  superior  court  upon  the  plain- 
tiffs* appeal  is  affirmed.  The  plaintiffs  will 
be  taxed  with  the  costs. 

Affirmed. 

The  motion  of  plaintiff  G.  H.  Valentine, 
trustee  of  Stepp,  to  dismiss  the  appeal  and 
affirm  the  Judgment  as  to  him  on  the  ground 
that  the  case  on  appeal  was  not  served  on 
him  individually  or  on  his  counsel,  H.  G. 
Ewart,  is  denied.  The  record  shows  that  the 
cases  were  consolidated  by  consent,  and  that 
the  plaintiffs  and  all  the  counsel  made  com- 
mon cause  in  the  prosecution.  The  case  on 
appeal  was  duly  served  and  made  up. 

Motion  denied. 

Defendants'  Appeal  in  the  Above  Consolidat- 
ed Actions. 

As  we  have  held  on  the  plaintiffs'  appeal, 
the  court  below  correctly  held  that  C.  E. 
Roper,  the  insured,  cannot  recover  of  either 
of  the  defendants.  The  court,  however,  ad- 
Judged  that  plaintiff  G.  H.  Valentine,  trus- 
tee in  bankruptcy  for  J.  M.  Stepp,  mortgagee 
named  in  the  National  policy,  recover  of 
said  company  $3,200,  the  mortgage  indebted- 
ness, and  be  subrogated  to  the  rights  of  the 
mortgagee;  that  the  plaintiff  A.  L.  Holmes, 
contract  creditor  named  in  the  policy,  re- 
cover of  the  Dixie  Company  $1,000;  that 
plaintiffs  Clarke  Hardware  Company  and 
Rigby  Morrow  Company,  material  lienors,  re- 
cover of  the  Petersburg  Insurance  Company 
$2,407.  The  defendants  by  proper  excep- 
tions and  several  prayers  for  instructions, 
which  were  refused,  bring  before  us  for  re- 
view the  correctness  of  such  Judgments. 


The  National  Policy. 

[6]  This  covered  $5,000  on  the  building 
and  contained  what  is  called  a  New  York 
and  New  Jersey  standard  mortgage  clause 
attached  as  a  rider  to  the  policy,  the  effect 
of  which  is  to  provide  that  the  right  of  the 
mortgagee,  Stepp,  shall  not  be  affected  by 
any  acts  or  negligence  on  the  part  of  Roper, 
the  insured.  It  insures  the  interest  of  the 
mortgagee,  Stepp,  and  In  that  respect  differs 
materially  from  an  ordinary  'loss  payable** 
clause.  The  premiums  having  been  paid,  it 
is  therefore  incumbent  on  the  defendant  com- 
pany to  show  some  act  of  the  mortgagee 
which  avoids  the  policy  as  to  him. 

[7]  The  proof  shows  that  Stepp  was  ad* 
Judicated  a  bankrupt  on  March  81,  1911« 
and  plaintiff  Valentine  was  appointed  trustee 
in  bankruptcy  and  the  note  and  mortgage  on 
the  property,  afterwards  burned,  were  duly 
assigned  to  him,  and  that  he  held  them  at 
the  time  of  the  fire.  Concerning  the  duty  of 
a  mortgagee  under  this  clause,  Mr.  Ostran* 
der  says:  ''The  interest  of  the  mortgagee  is 
so  tBLT  recognized  In  particular  cases  that,  be- 
sides being  named  as  the  payee,  there  is  at- 
tached to  the  policy  a  special  stipulation  for 
his  better  protection.  This  stipulation  is  to 
the  effect  that  the  policy  shall  not  be  invali- 
dated as  to  the  mortgagee's  interest,  because 
of  any  act  or  neglect  of  the  mortgagor.  For 
this  surrender  by  the  Insurer  of  Important 
contract  rights  expressed  in  the  policy  which 
are  either  annulled  or  qualified  by  the  stipu- 
lation, the  mortgagee  promises  to  give  notice 
of  any  change  In  the  ownership  of  his  prop- 
erty or  increase  of  hazard  which  comes  to 
his  knowledge."  We  are  of  opinion  that  the 
adjudication  in  bankruptcy,  being  an  invol- 
untary act  upon  the  part  of  Stepp,  did  not 
avoid  this  policy.  There  Is  respectable  au- 
thority to  be  found  to  the  contrary,  but  this 
court  has  held,  in  Pants  Ca  v.  Insurance 
Co.,  74  S.  B.  812,  that  the  appointment  of  a 
receiver  for  the  property  of  a  corporation 
is  not  ground  for  forfeiting  a  policy  of  insur- 
ance on  the  property  of  the  corporation.  In 
the  opinion  in  that  case  the  authorities  are 
cited,  and  we  regard  It  as  analogous  to  the 
case  of  the  National  policy. 

In  this  appeal  by  the  National  Fire  Insur- 
ance Company  of  Hartford  we  think  the  as- 
signee Valentine  is  entitled  to  recover,  and 
the  Judgment  of  the  superior  court  upon  this 
policy  is  affirmed.  Let  the  defendant  Na- 
tional Fire  Insurance  Company  of  Hartford 
pay  the  costs  of  appeal  in  this  particular 
case. 

The  Petersburg  Policy. 

[8]  To  this  policy  was  attached  a  New 
York  and  New  Jersey  standard  mortgage 
clause,  declaring  the  "loss  or  damage,  if  any, 
under  this  policy  shall  be  payable  to  Clarke 
Hardware  Company  and  Rlgby  Morrow  Com- 
pany as  mortgagees  (or  trustees)  as  Interest 
may  appear.*"     The  parties  named  in  this 
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mortgage  ^anse  as  holding  mortgages  or 
deeds  of  trust,  instead  of  holding  mortgages 
or  deeds  of  trust  as  represented,  were  at  the 
time  creditors  of  the  plaintiff  0.  E.  Roper 
for  materials  furnished  for  the  huiUUng 
which  was  subsequently  burned.  On  Janu- 
ary 14,  IWl,  the  date  of  the  issue  of  the  pol- 
icy, these  creditors  had  only  an  Inchoate 
right  of  lien  for  materials  furnished ;  that  is 
to  say,  they  had  not  filed  their  liens,  nor  did 
they  file  them  until  nearly  two  months  later, 
to  wit,  on  March  16,  191L 

The  contract  of  insurance  heing  void  as  to 
Roper,  the  plaintiff^  Hardware  Company  and 
Rigby  Morrow  Company  cannot  recover  un- 
der the  mortgage  clause,  for  at  the  date  the 
policy  was  issued  they  held  no  mortgage  or 
other  insurable  interest  on  the  property  and 
cannot  bring  themselves  within  the  terms  of 
the  policy.  They  were  then  only  simple  oon- 
tract  creditors  with  an  inchoate  right  to  file 
a  lien,  which  was  not  done  until  two  months 
after  the  policy  was  issued. 

[9]  The  plaintiffs  were  not  either  mortga* 
gees,  trustees,  or  lienors  when  the  policy  was 
issued.  Rev.  §S  2026-2029;  Clark  v.  Ed- 
wards, 119  N.  C.  120,  25  S.  £3.  794 ;  Lumber 
Co.  V.  Hotel  Co.,  109  N.  C.  661,  14  S.  B.  35. 
A  mortgage  has  priority  over  a  lien  for  ma- 
terials furnished.  Cox  v.  Lighting  Co.,  162 
N.  C.  164,  67  S.  B.  477. 

[1Q]  Yet  another  reason  why  the  language 
''mortgagee  or  trustee*'  cannot  be  held  to  em- 
brace lienors  claiming  under  material  liens 
is  that,  as  against  a  mortgage  or  deed  of 
trust,  the  grantor  has  no  right  of  homestead ; 
whereas,  as  against  material  liens  the  debtor 
is  entitled  to  his  homestead.  Broyhill  v.  Gai- 
ther,  119  N.  C.  443,  26  S.  B.  31;  Cumming 
V.  Bloodworth,  87  N.  C.  83 ;  Cheesborough  v. 
Sanatorium,  134  N.  C.  245,  46  S.  B.  494. 

At  the  date  of  the  issue  of  the  policy  the 
Clarke  Hardware  Company  and  the  Rlgby 
Morrow  Company  held  no  iusurable  interest 
in  the  property,  and  that  is  essential  in  order 
to  take  benefit  under  the  New  York  and  New 
Jersey  standard  mortgage  clause.  These 
plaintiffs  could  only  claim  as  ordinary  cred- 
itors under  an  ordinary  loss-payable  dausa 
Their  claim  under  that  was  forfeited  by  the 
act  of  Roper,  the  insured,  as  we  will  later 
show. 

For  these  reasons  we  are  of  opinion  tliat 
his  honor  erred  in  rendering  judgment  In  fti- 
vor  of  the  said  plaintiffs,  and  that  they  are 
not  entitled  to  recover. 

The  Dixie  Policy. 

This  policy  was  issued  October  12,  1910, 
and  the  deed  of  assignment  by  Roper  to  that 
company  was  made  October  15,  1910.  This 
policy  covers  $1,000  on  the  building  and  $2,- 
000  on  furniture,  and  contains  a  simple  loss- 
payable  clause  (not  a  standard  mortgagee 
clause)  in  ftivor  of  plaintiff  Holmes,  who  held 
a  deed  in  trust  on  the  real  property  insured 
for  $3,30a 


This  iB  the  only  mortgage  indebtedness 
referred  to  in  the  Dixie  policy,  and  of  the 
existence  of  this  and  of  the  other  three  mort^ 
gages  and  deeds  of  trust,  two  of  which  were 
executed  to  the  Waateska  Trust  &  Banking 
Company,  the  defendant  had  no  knowledge 
until  after  the  fire.  No  indorsement  in  writ- 
ing was  made,  and  no  word  of  notice  given. 

The  court,  holding  the  policy  in  the  Dixie 
Fire  Insurance  Company  void  as  between 
Roper,  the  assured,  and  the  company,  held 
that  A.  L.  Holmes,  named  in  the  contract  of 
insurance  as  a  contract  creditor,  with  only  a 
loss-payable  clause,  was  entitled  to  recover 
Judgment  of  the  defendant  to  the  extent  of 
$1,000,  the  amount  of  the  policy  written  upon 
the  building,  in  like  manner  as  if  there  had 
been  in  the  policy  a  New  York  and  New  Jer- 
sey standard  mortgage  clause.  His  honor 
properly  held  that  Holmes  could  not  recover 
any  part  of  the  insurance  upon  the  furniture 
under  the  loss-payable  clause,  as  he  held  no 
mortgage,  and  Roper,  the  insured,  had  for- 
feited the  policy  by  his  own  act  under  the 
authority  of  Weddington  v.  Insurance  Com- 
pany, 141  N.  C.  235,  54  S.  B.  271,  8  Ann.  Cas. 
497. 

[11]  This  leaves  to  be  considered  the  ques- 
tion of  the  validity  of  the  $1,000  covered  by 
this  policy  on  the  hotel  property.  -  The  court 
held  that  the  policy  was  void  as  to  the  in- 
sured. Roper.  Can  A.  L.  Holmes,  the  mort- 
gagee to  whom  the  policy  was  made  payable 
as  his  interest  should  appear,  recover  upon 
this  contract  independent  of  the  right  of  the 
insured.  Roper? 

It  will  be  observed  that  this  rider  is  not 
what  is  known  as  the  New  York  and  New 
Jersey  standard  form,  but  contains  merely 
a  loss-payable  clause.  In  such  cases  the 
courts  with  unanimity  hold  that  the  mort- 
gagee acquires  no  greater  rights  than  those 
enjoyed  by  the  mortgagor  insured.  Such  a 
clause  amounts  merely  to  a  designation  of 
the  person  to  whom  the  policy  is  to  be  paid 
in  case  of  loss,  and  not  to  an  insurance  on 
his  own  behalf.  Union  Building  Associatiou 
V.  Rockfo'rd  Insurance  Co.,  83  Iowa,  647,  49 
N.  W.  1032,  14  L.  R.  A.  248,  32  Aul  St  Rep. 
323.  '*He  is  a  mere  appointee  whose  right 
is  not  an  independent  one,  but  is  a  mere 
right  to  receive  the  whole  or  a  part  of  the 
money  to  which  the  insured  may  be  entitled.'* 
Wunderlich  v.  Palatine  Fire  Insurance  Co., 
104  Wis.  395,  80  N.  W.  471. 

Cooley  says  that  the  rights  of  the  ap- 
pointee hnder  an  ordinary  loss-payable  clause 
are  wholly  dependent  upon  the  right  of  the 
Insured  to  recover,  and  any  act  of  the  lat- 
ter in  violation  of  the  conditions  of  the  poli- 
cy will  also  forfeit  the  rights  of  his  ap- 
pointee.   Briefs  on  Insurance^  p.  1520. 

Mr.  Ostrander,  commenting  on  the  rights 
of  a  mortgagee  under  an  ordinary  loss-pay* 
able  clause  as  distinguished  from  the  New 
York  and  New  Jersey  standard  mortgage 
clause,  says:  **When  a  mortgagor  procures 
insurance  in  his  own  name  and  a  loss  oo> 
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curs,  the  mortgagee  can  claim  no  benefit  If, 
however,  the  policy  is  indorsed,  *Loss  pay- 
able to  the  mortgagee,'  he  is  then  entitled 
under  the  policy  to  receive  any  money  which 
the  insurer  is  liable  to  pay  under  the  policy, 
but  the  making  of  the  mortgagee  the  payee 
of  the  policy  does  not  in  any  essential  par- 
ticular change  the  relations  theretofore  ex- 
isting between  the  insurer  and  the  mort- 
gagor. The  latter  is  still  bound  by  the  cove- 
nants of  the  contract,  and  an^  failure  to 
perform  the  conditions  precedent  will  dis- 
charge the  insurer.  The  mortgagee  can  take 
no  more  than  is  due  the  mortgagor,  and,  if 
by  reason  of  any  act  or  neglect  of  the  latter 
an  avoidance  has  resulted,  the  former  has 
no  remedy." 

Mr.  Cooley,  on  page  1227,  again  says: 
"Therefore,  if  the  insured  could  not  recover, 
there  was  nothing  on  which  the  mortgagee 
could  base  his  right  to  recover.  It  seems 
to  be  the  theory  generally  that  a  policy  tak- 
en out  by  the  owner,  payable  to  the  mort- 
gagee as  his  interest  may  appear,  is  directly 
on  the  owner's  interest,  and  therefore  the 
mortgagee's  right  is  wholly  dependent  upon 
the  validity  of  the  policy  in  the  hands  of 
the  insured." 

Flanders  on  Fire  Insurance,  p.  441,  says: 
"Where  the  policy  provides  that  the  loss,  if 
any,  is  payable  to  another  (to  a  mortgagee, 
for  example),  instead  of  the  insured,  it  is 
merely  a  designation  of  the  person  to  whom 
it  is  to  be  paid,  and  is  not  an  assignment 
of  the  policy;  hence  it  is  the  damage  sus- 
tained by  the  party  insured,  and  not  by  the 
party  appointed  to  receive  payment,  that 
is  recoverable  from  the  insurers.  The  in- 
surance being  on  the  interest  of  the  insured, 
if  he  parts  with  that  interest  before  the 
fire,  no  loss  is  sustained  by  him,  and,  of 
course,  none  is  recoverable  by  his  assignee 
or  appointee."  See,  also,  Brecht  v.  Insur- 
ance Co.,  160  Fed.  399,  87  C  C.  A.  351,  18 
L.  R.  A.  (N.  S.)  197;  Insurance  Co.  v.  Hul- 
man,  92  111.  154,  34  Am.  Rep.  122;  Saving 
Institution  v.  Insurance  Co.,  119  Mass.  240; 
Savings  Association  v.  l^^re  Ins.  Co.,  10  App. 
Div.  589,  44  N.  Y.  Supp.  979 ;  lindley  v.  Orr, 
83  111.  App.  70;  Rackley  v.  Scott,  01  N.  H. 
409;  Carter  v.  Rockett,  8  Paige  (S.  Y.)  437; 
Baldwin  V.  Insurance  Co.,  105  Iowa,  379, 
75  N.  W.  326. 

It  having  been  adjudged  that  Roper,  the 
insured,  had  avoided  the  policy  by  his  own 
act,  and  cannot  recover,  it  necessarily  fol- 
lows that  Holmes,  the  mortgagee,  cannot  re- 
cover under  the  ordinary  loss-payable  clause, 
and  that  the  court  below  erred  in  rendering 
Judgment  in  his  favor. 

The  Judgments  on  the  defendants'  appeal 
are  reversed.  The  costs  will  be  taxed  against 
the  plaintiffs,  except  in  the  appeal  of  the 
National  Fire  Insurance  Company  of  Hart- 
ford wherein  Valentine  is  plaintiff. 

Error. 


HOKE],  J.  (concurring).  I  concur  in  the 
disposition  made  of  these  cases,  but  do  not 
wish  to  be  understood  as  acquiescing  to  the 
proposition  that  the  provisions  of  the  stand- 
ard policy  forbid  or  affect  the  doctrine  of 
parol  waiver  on  the  part. of  insurance  com- 
panies through  the  acts  and  assurances  of 
their  general  agents.  For  the  reasons  stated 
in  my  dissent  in  Black  v.  Insurance  Co.,  148 
N.  O.  169,  61  S.  EL  672,  21  L.  IL  A-  578,  I 
do  not  think  the  standard  policy  as  set  out 
and  contained  in  our  statute  was  designed 
or  Intended,  under  ordinary  conditions,  to 
affect  the  doctrine  of  waiver  at  all.  In  the 
case  before  us,  however,  I  am  Inclined  to 
the  opinion  that  the  question  of  waiver  Is 
not .  presented,  being  controlled  or  removed 
by  the  fact  of  the  dual  interest  existent  in 
the  company's  agent,  and  for  that  reason  I 
concur  in  the  result 

I  am  authorize  to  say  the  CHIEF  JUS- 
TICE concurs  in  the  position. 


(189G«.  98) 
LANE  V.  LODGE. 
LODGE  V.  LANE. 
(Supreme  Court  of  Georgia.     Dec.  U,  1912.) 

(8yllahu8  by  the  Court.) 

L  Pabtnebship  <|  120*>— Cbeatiow  ofRela- 
TiON— Action— OBfBEACH  op  Aobeemknt  to 
FoBM  Pabtnebship. 

The  petition  as  amended  set  out  a  cause  of 
action,  and  was  not  subject  to  general  demur- 
rer on  any  of  the  following  grounds,  viz. :  It 
sought  a  recovery  on  facts  arising  after  its  fil- 
ing. It  appeared  therefrom  that  there  was  no 
consideration  moving  to  the  defendant  to  sup- 
port the  contract  for  the  breach  of  which  this 
suit  was  brought,  and  it  appeared  that  such 
contract  was  wanting  in  mutuality. 

[Ed.  Note.— For  other  cases,  see  Partnershig, 
Cent.  Dig.  §{  182,  183 ;   Dec.  Dig.  |  120.*] 

2.  Pabtnebship  (|  120*)— Cbeation  of  Rzla- 
TiON— Action— Bbeach  op  Aobeeicent  to 
FoBU  Pabtnebship. 

The  court  erred  in  not  sustaining  the  spe- 
cial demurrers  to  paragraphs  4,  5,  0,  7,  and  8 
of  the  last  amendment  allowed  to  the  petition, 
for  the  reason  that  the  matters  set  forth  therein 
were  irrelevant. 

[E>1.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  §§  182,  183 ;   Dec.  Dig.  §  120.*] 

3.  Specific  Pebfobmancb  (|  128*)— Fbauds, 
Statute  of  (|  70*)— Aobeeicent  to  Fobm 
Pabtnebship— Issues  and  I^boop. 

The  evidence  for  the  plaintiff  was  sufficient 
to  take  the  case  to  the  jury,  and  the  court  erred 
in  granting  a  nonsuit 

(a)  In  an  action  for  specific  performance, 
damages  for  the  breach  of  uie  contract  may  be 
recovered  where  for  any  cause  the  specific  per- 
formance is  impossible.  Therefore^  in  view  of 
the  evidence  in  this  case,  the  nonsuit  should  not 
have  been  granted  on  the  ground  that  the  plain- 
tiff sued  on  one  cause  of  action,  and  sought  to 
recover .  on  another. 

.  0))  A  contract  of  partnership  is  not  re- 
quired to  be  in  writing,  although  at  the  time 
it  is  entered  into  it  is  agreed  that  the  partner- 
ship will  purchase  a  certain  turpentine  business, 
which   includes   leases   of  land   for   turpentine 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dee.  Dig.  4  Am.  Dig.  Key-No.  Series  4  Rep'r  Indexes 
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purposes  and  personalty  used  in  such  business 
of  the  value  of  more  than  $50. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  SI  41^-419;  Dec,  Dig.  | 
128;*  Frauds.  Statute  of,  Cent  Dig.  §S  135- 
139 ;    Dec  Dig.  §  76.*] 

Error  from  Superior  Court,  Grady  County ; 
Frank  Park,  Judge. 

Action  by  J.  W.  Lane  against  G.  F.  Lodge. 
From  the  Judgment,  both  parties  bring  error. 
Reversed  on  main  bill  and  cross-bill  of  ex- 
ceptions. 

The  substance  of  the  petition  as  finally 
amended  was  as  follows:  The  plaintiff,  J. 
W.  Lane,  and  the  defendant,  G.  F.  Lodge, 
on  September  15,  1910,  entered  into  an  agree- 
ment to  form  a  partnership  for  the  purpose 
of  coi«ducting  a  turpentine  business.  They 
agreed  that  Lodge  should  purchase  the  in- 
terest of  one  McElvey  in  the  firm  of  McElvey 
&  Lodge,  then  engaged  in  such  business, 
Lane  and  Lodge  each  to  '*put  up"  $1,000  in 
cash  to  be  paid  to  McElvey.  The  balance  of 
the  purchase  price  was  to  be  paid  to  McEl- 
vey, $9,000,  for  certain  specified  personalty 
connected  with  the  business,  and  a  named 
per  cent  on  the  accounts  of  the  laborers 
employed  by  McElvey  &  Lodge,  as  well  as 
100  per  cent  for  the  stock  of  commissary 
goods  and  uncut  timber  belonging  to  that 
firm.  Lodge  and  Lane  were  each  to  pay 
$1,000  cash,  and  were  Jointly  to  borrow  the 
balance  of  the  purchase  price  to  be  paid 
McElvey.  After  the  completion  of  such  ar- 
rangements. Lodge  should  convey  to  Lane 
a  half  interest  in  the  business  so  purchased, 
and  the  business  should  be  conducted  by 
them  as  partners.  Two  days  after  the  con- 
tract was  entered  into  between  Lodge  and 
Lane,  they,  in  pursuance  thereof,  went  to 
Savannah,  and  as  partners  made  an  arrange- 
ment with  the  Carson  Naval  Stores  Com- 
pany to  borrow  the  sum  necessary  to  pay 
McElvey,  and  notified  McElvey  that  they 
were  ready  to  make  such  payment  He  in- 
formed them  that  he  was  not  ready  to  re- 
ceive the  money,  as  he  had  not  ascertained 
the  exact  amount  of  the  firm's  accounts  and 
the  exact  value  of  the  uncut  timber.  He 
at  that  time  agreed  to  deliver  the  business 
and  all  of  the  property  connected  therewith 
to  Lodge  &  Lane  on  September  19th,  and 
that  he  would  receive  from  them  the  full 
purchase  price  at  an  early  date,  when  the 
total  amount  due  should  be  accurately  as- 
certained, and  that,  upon  the  payment  there- 
of, he  would  formally  convey  to  Lodge  title 
to  the  business,  and  the  property  connected 
therewith.  Lodge  &  Lane  then  employed 
McElvey  to  manage  the  business  for  them 
as  partners  from  September  19th  until  the 
payment  of  the  purchase  price  and  the  ex- 
ecution of  the  conveyances,  as  above  stated. 
McElvey  on  Monday,  September  19,  1910, 
placed  Lodge  &  Lane,  as  partners,  in  pos- 
session of  the  business  and  all  of  the  prop- 
erty  connected   therewith,    for    which    they 


had  bargained,  and  they  employed  McElvey 
to  manage  the  business  for  the  new  part- 
nership. During  the  week  commencing  Sep- 
tember 19th  Lodge  &  Lane,  as  partners, 
conducted  the  business  through  McElvey  as 
their  agent  and  manager;  their  employes 
chipping  and  pulling  the  trees  and  dipping 
and  hauling  the  gum  to  the  still,  and  in- 
curring an  indebtedness  in  operating  the 
business  in  the  amount  of  about  $250.  On 
September  26,  1910,  Lodge  "received  said 
business  out  of  the  possession  of  the  said 
C.  B.  McElvey  as  agent  and  employ^  of 
Lodge  &  Lane,  and  on  said  date  placed  G.  L. 
Dickerson  in  control  of  the  same  as  a  part- 
ner with  him,  the  said  Lodge,  to  the  absolute 
exclusion  of  petitioner,'*  and  Lodge  and 
Dickerson  have  since  been  in  possession  of 
the  business  and  property.  Lane  at  all  times 
since  his  contract  with  Lodge  has  been 
able,  ready,  and  willing  to  pay  his  portion 
of  the  purchase  price,  and  has  at  various 
times  since  the  conclusion  of  such  contract 
.with  Lodge,  offered  to  perform  his  part  of 
the  agreement,  which  offer  and  tender  Lodge 
at  all  times  declined,  and  refused  to  convey 
to  Lane  a  half  interest  in  the  business  and 
property  as  contemplated  by  the  contract 
between  them.  Lane  "is  ready  and  willing 
to  do  equity  in  the  premises."  The  prayer 
of  Lane's  original  i)etitlon  was  for  a  decree 
against  Lodge  for  specific  performance,  but 
by  an  amendment  this  prayer  was  stricken 
and  a  prayer  for  damages  inserted  in  lieu 
thereof;  the  damages  claimed  being  the 
difference  between  the  purchase  price  of  the 
property  and  its  market  value  at  the  time 
of  the  breach  of  the  contract  by  the  defend- 
ant. Lodge,  the  price  and  the  market  value 
being  set  forth.  One  of  the  paragraphs  of 
an  amendment  allowed  to  the  petition  was 
as  follows:  "Plaintiff  further  alleges  that 
the  value  of  said  property  consisted  largely 
in  turpentine  leases  or  the  privilege  to  work 
for  turpentine  purposes  the  pine  trees  of  oth- 
ers for  periods  of  time  ranging  from  one 
to  three  years,  most  of  the  leases,  however, 
being  for  not  more  than  three  years;  that 
at  the  time  petitioner  contracted  to  purchase 
said  interest  in  said  property  and  at  the 
time  of  filing  said  suit  there  was  then  in 
the  boxes  and  on  the  trees  crude  material 
from  which  could  have  been  made  not  less 
than  150  barrels  of  spirits  of  the  value  of 
$5,250  or  other  large  sum,  ^)esides  a  large 
quantity  of  rosin,  all  of  which,  since  the 
filing  of  said  suit,  said  Lodge  &  Dickerson 
have  removed  and  sold,  and,  with  the  ex- 
ception of  one  or  two  days  while  under  a 
restraining  order,  which  was  soon  dissolved, 
they  have  continuously  worked  the  said 
property  for  turpentine  purposes  up  to  this 
date,  to  wit.  May  17,  1911,  selling  the  prod- 
ucts as  obtained  in  large  amounts  peculiar- 
ly within  the  knowledge  of  defendants,  but 
not  within  the  exact  knowledge  of  plaintiff,. 


•For  other  cases  see  same  topic  and  secCion  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indezes 
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and  have  thereby  In  a  very  material  way 
changed  said  property  from  Its  condition  at 
the  time  of  the  filing  of  said  suit,  so  that 
it  appears  that  since  said  suit  was  filed  it 
has,  without  fault  on  the  part  of  petitioner, 
become  Impossible  for  the  said  G.  F.  Lodge 
to  convey  to  the  petitioner  the  one-half  un- 
divided interest  in  said  property  as  it  was 
when  he  contracted  for  the  same." 

In  another  amendment  allowed  to  the 
petition  were  the  following  paragraphs*: 

"(4)  During  all  of  the  negotiations  which 
led  to  the  making  of  said  contract  between 
the  plaintiff  and  the  defendant,  it  was  well 
known  to  the  defendant,  Lodge,  that  peti- 
tioner was  desirous  of  entering  into  the 
turpentine  business,  and  that  petitioner  had 
jrecently  sold  all  his  interest  in  the  Pearce 
Drug  Company  In  order  that  petitioner 
might  enter  the  turpentine  business,  it  being 
further  well  known  to  the  defendant  that 
petitioner  was  at  that  time  seeking  to  pur- 
chase a  turpentine  business  location,  where- 
upon petitioner,  being  approached  by  the 
defendant.  Lodge,  with  the  proposition  afore- 
said, did  cease  any  further  efforts  to  pur- 
chase a  turpentine  business  elsewhere,  and 
did  enter  the  contract  aforesaid  with  de- 
fendant. 

"(5)  That  during  the  time  that  petitioner 
and  the  said  Lodge  were  considering  the 
formation  of  said  partnership  and  contin- 
uously thereafter  during  the  remainder  of 
the  year  1910,  naval  stores  (for  the  manufac- 
tuire  of  which  petitioner  and  defendant  en- 
tered their  said  contract)  continued  to  ad- 
vance in  price  from  day  to  day,  so  that  be- 
tween September  15,  1910,  the  date  when 
petitioner  and  defendant  made  their  said 
contract,  and  September  26,  1910,  when 
petitioner  first  learned  that  defendant  had 
breached  the  same,  spirits  advanced  from 
71%  cents  per  gallon  to  74  cents  per  gallon, 
selling  for  as  high  as  76  cents  per  gallon 
on  September  20,  1910,  rosin  advancing  like- 
wise. 

*'(6)  At  the  time  petitioner  and  defendant 
formed  their  said  contract,  the  prospects  for 
good  profits  in  the  naval  stores  business 
were  becoming  brighter  and  more  favorable 
each  day,  and  the  values  and  prices  of  tur- 
pentine locations  and  properties  were  ad- 
vancing  accordingly. 

"(7)  So  that,  after  defendant  had  breach- 
ed said  contract,  petitioner  went  back  into 
the  market  endeavoring  to  purchase  a  tur- 
pentine location  and  business  elsewhere,  but 
found  that  prices  had  advanced  for  same, 
and  he  was  unable  to  purchase  any  turpen- 
tine business  or  property  at  valuations  as 
low  relatively  as  he  could  have  done  before 
the  formation  of  his  contract  with  the  de- 
fendant, and,  being  unable  to  find  any  suit- 
able turpentine  business  or  property,  was 
compelled  to  give  up  the  Idea  of  entering 
the  turpentine  business  altogether. 

**(8)  By  reason  of  all  the  facts  above  al- 


leged and  of  other  facts  alleged  In  petition- 
er's original  petition  as  heretofore  amended* 
with  reference  to  all  of  which  this  allegation 
is  made,  petitioner  further  alleges  that  it 
would  be  a  fraud  upon  him  and  grossly  in- 
equitable for  the  defendant  not  to  be  bound 
to  his  contract  with  petitioner  as  heretofore 
alleged,  and  for  the  defendant  not  to  pay 
unto  this  petitioner  the  damages  which  he 
has  sustained  by  reason  of  the  breach  of 
said  contract  by  the  defendant  as  alleged  in 
plalntifiTs  original  petition  as  heretofore 
amended." 

The  petition  as  amended  was  demurred  to 
generally  and  specially.  The  demurrers  were 
overruled.  On  the  trial,  at  the  condusion 
of  the  evidence  for  the  plaintiff,  the  coart 
granted  a  nonsuit  The  plaintiff  excepted  to 
this  ruling,  and  the  defendant  to  the  over- 
ruling of  the  demurrers. 

R.  G.  Bell,  of  Cairo,  for  plaintiff  in  error. 
Russell  &  Custer,  of  Balnbridge,  for  defend- 
ant in  error. 

FISH,  a  J.  (after  stating  the  fftcts  as 
above).  [1]  1.  We  will  first  deal  with  the 
cross-bill  of  exceptions,  wherein  error  is  as- 
signed upon  the  overruling  of  the  demurrers 
to  the  petition.  As  to  the  general  demurrer, 
the  only  points  referred  to  by  counsel  for 
plaintiff  in  error  in  the  cross-bill  are:  (a)  That 
the  petition  as  amended  seeks  to  recover  up- 
on facts  arising  after  the  commencement  of 
the  suit;  G>)  that  there  was  no  considera- 
tion moving  to  the  defendant  to  support  the 
alleged  contract  for  the  breach  of  which  the 
action  was  brought;  (c)  that  there  was  no 
mutuality  of  contract  There  is  no  merit  In 
any  of  these  points.  The  petition  as  finally 
amended  clearly  sought  to  recover  for  the 
alleged  breach  of  the  contract  of  partnership 
between  plaintiff  and  defendant,  which 
breach,  as  appears  from  the  petition,  oc- 
curred prior  to  the  filing  <^  the  suit  So 
much  of  the  petition  as  referred  to  the  oper- 
ation of  the  turpentine  business  by  Lodge 
after  the  institution  of  the  suit  was  not  for 
the  purpose  of  recovering  damages  for  the 
turpentine,  etc.,  which  he  took  from  the  prem- 
ises, but  was  set  forth  to  show  the  inability 
of  the  defendant  to  specifically  perform  his 
contract  The  petition  shows  that  the  con- 
tract between  plaintiff  and  defendant  to  en- 
ter into  a  partnership  was  not  without  con- 
sideration. The  alleged  articles  of  agree- 
ment averred  mutual  and  dependMit  cov- 
enants which  constituted  a  valuable  consid- 
eration from  each  party  to  the  other.  Anders 
son  V.  Brown,  72  Ga.  713  (2a).  See,  also, 
Booth  V.  Saffold,  46  Ga.  278;  Civil  Code,  | 
4246.  In  Mann  v.  Bowen,  85  Ga.  616,  U  S. 
B.  862,  it  was  said:  **Thls  was  a  parol  con- 
tract to  form  a  partnership  In  the  future; 
and  the  law  is  well  settled  that  where  two 
persons  enter  into  a  contract  to  form  a 
partnership,  and  one  of  them  refuses  to  com- 
ply with  his  part  of  the  contract,  the  other 
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has  a  canse  of  action  against  him  for  the 
breach  thereof.  If  It  was  a  partnership  al- 
ready formed,  we  think  it  Is  equally  well 
settled  that.  If  one  of  the  parties  refuses  to 
I)ermlt  the  business  to  be  launched,  the  other 
party  has  a  cause  of  action."  One  of  the 
grounds  of  demurrer  which  was  there  held 
not  good  was  that  **the  contract  referred  to 
was  not  to  be  performed  within  a  year  from 
the  time  of  its  making."  Many  authorities 
were  cited  to  sustain  the  principle  announc- 
ed. So  in  30  Cyc.  465,  it  is  stated  that  an 
action  at  law  will  lie  for  the  breach  of  an 
agreement  to  enter  Into  a  partnership,  and 
also  for  the  breach  of  individual  stipulations 
between  the  partners,  although  these  may  be 
contained  in  the  partnership  articles,  and 
in  this  country  it  will  also  lie  for  the  wrong- 
ful ouster  of  a  partner  from  the  firm.  Many 
cases  were  cited  to  sustain  the  text  It  fol- 
lows that  the  alleged  contract  was  not  with- 
out mutuality,  and  that  an  action  would  lie 
for  its  breach. 

[2]  2.  Paragraphs  4,  6,  6,  7,  and  8  of  the 
last  amendment  to  the  petition,  and  which 
are  quoted  In  the  statement  of  facts  preced- 
ing this  opinion,  were  specially  demurred  to 
as  alleging  irrelevant  matters,  and  because 
they  set  forth  no  cause  of  action  against 
the  defendant  The  special  demurrers  to 
these  paragraphs  should  have  been  sustain- 
ed. Under  the  allegations  of  the  petition 
as  amended,  the  plaintifT  sought  to  recover 
the  difference  between  the  contract  price  of 
the  business  and  the  property  connected 
therewith — ^the  subject-matter  of  the  partner- 
ship agreement — and  the  market  value  there- 
of, if  greater  than  the  contract  price  at  the 
time  of  the  alleged  breach  of  the  contract 
by  the  defendant  The  allegations  of  the 
paragraphs  in  the  amendment  under  con- 
sideration were  therefore  irrelevant 

[3]  3.  Did  the  court  err  in  granting  a  non- 
suit? The  evidence  submitted  in  behalf  of 
the  plain  tilt  tended  to  prove  all  the  material 
allegations  of  the  petition  as  amended;  and 
therefore  the  nonsuit  should  not  have  been 
granted.  Counsel  for  Lodge,  defendant  in 
error  in  the  main  bill  of  exceptions,  contend 
in  their  brief  that  the  nonsuit  was  properly 
granted,  for  the  following  among  other  rea- 
sons :  (a)  Because  "  *  ♦  ♦  .  one  cannot  sue 
on  one  cause  of  action  and  recover  on  an- 
other cause  of  action.  The  petitioner  alleged 
that  it  was  agreed  that  Lodge  should  buy  the 
property  for  $9,000  for  certain  described 
items,  and  pay  75^  on  the  dollar  for  the 
laborers'  accounts,  except  one  for  which  he 
should  pay  100^  on  the  dollar,  and  should  pay 
100^  on  the  dollar  for  the  stock  of  goods  and 
all  timber  uncut  The  plaintiff  testified  that : 
'For  all  timber  we  were  to  pay  more  than  he 
gave  for  it  7he  exact  amount  I  can't  say.' 
It  thus  appears  from  the  plaintiff's  evidence 
that  the  amount  to  be  paid  for  the  timber 
was  not  fixed  by  the  parties.  The  price  was 
left  in  the  air,  and  no  means  was  furnished 


by  which  the  court  could  fix  the  prica**  The 
point  that  plaintiff  brought  suit  on  one  cause 
of  action,  and  sought  to  recover  on  another, 
was  not  well  taken.  An  action  for  specific 
performance  may  by  amendment  be  changed 
into  one  to  recover  damages  when  it  appears 
that  the  specific  p^formance  is  for  any  rea- 
son impossible.  Civil  Code,  {  4639.  Causey 
V.  Causey,  106  Oa.  188,  193,  32  S.  E.  138. 
There  was  evidence  to  show  that  the  value 
of  the  uncut  timber  was  to  be  ascertained 
after  the  contract  of  partnership  was  made, 
and  McElvey  testified  In  behalf  of  the  plain- 
tiff that  the  value  of  the  uncut  timber 
amounted  to  $610.  He  also  testified  as  to  the 
value  of  the  commissary  stock,  which  was  as* 
certained  by  taking  stock,  and  as  to  the 
amount  of  the  labcH-ers'  accounts,  and  that 
under  his  contract  with  Lodge  the  latter  was 
to  pay  these  in  addition  to  the  $9,000.  <b) 
Because  "it  was  alleged  that  McElvey  &  Lodge 
contracted  to  sell  to  Lodge,  and  that  It  was 
understood  betwe^i  the  parties  that,  when 
the  conveyance  was  made  to  Lodge,  he  was  to 
make  a  conveyance  to  Lane  for  one-half  in- 
terest The  plaintilTs  evidence  shows  that 
the  conveyance  was  never  made  to  Lodge,  but 
that  McElv^  sold  the  business  on  Saturday 
to  Dickerson,  and  was  paid  for  it  by  him, 
and  that  conveyance  was  never  made  to 
Lodge,  that  he  was  never  in  position  to  make 
a  deed  to  Lane.  It  appears  that,  if  any 
wrong  was  done  the  plaintiff,  it  was  done  by 
McElvey,  and  not  by  Lodge."  Neither  is 
there  any  merit  in  this  point  McElvey  testi- 
fied: "I  did  not  know  anything  about  Mr. 
Dickerson  coming  in  the  business  until  Satur- 
day. I  contracted  with  him  on  Saturday,  and 
he  paid  me  for  it  I  did  not  know  anything 
until  then  about  Lane  going  out  and  Dicker- 
son  coming  in."  He  further  testified:  ''Mr. 
I^odge  gave  me  a  draft  for  the  amount  due  on 
the  following  week»  and  I  acknowledged  the 
settlement  by  wire."  It  was  for  the  jury  to 
pass  on  this  testimony,  and  determine  what 
weight  they  should  give  It  Moreover,  it 
could  be  legitimately  inferred  from  the  evi- 
dence in  behalf  of  the  plaintiff  that,  if  no 
conveyance  was  ever  made  by  McElvey  to 
Lodge,  it  was  because  of  the  latter's  own  acts 
in  taking  Dickerson  into  the  partnership, 
(c)  Because  "it  was  alleged  that  petitioner 
tendered  the  money  agreed  upon  to  Lodge, 
and  that  Lodge  declined  to  receive  same. 
Plaintiff  testified :  'Under  the  contract  I  wa3 
to  pay  Mr.  McElvey,  and  for  this  reason  I 
offeired  to  pay  Mr.  McElvey,  instead  of 
Lodge.' "  Ab  there  was  evidence  tending  to 
show  that  the  defendant,  Lodge,  by  taking 
Dickerson  into  the  partnership  and  thereafter 
taking  from  the  premises  large  quantities  of 
turpentine  and  selling  the  same,  and  by  re- 
pudiating the  alleged  partnership  agreement 
between  himself  and  plaintiff,  placed  it  be- 
yond the  power  of  defendant  to  comply  with 
his  covenants  in  such  agreement.  Lane,  the 
I  plaintiff,  was  not,  under  the  circumstances. 
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bound  to  make  any  tender  to  Lodge,  nor  to 
McElvey,  after  the  latter  had  conveyed  the 
property  to  Lodge,  nor  to  Lodge  &  Dlckerson. 
(d)  Because  '*the  alleged  agreement  was  in 
parol  and  related  to  certain  lands  and  for  the 
purchase  of  goods  to  the  amount  of  more 
than  fifty  dollars,  and  should  therefore  have 
been  in  writing  in  order  to  be  binding  upon 
I^dge."  We  cannot  agree  to  this  contention. 
The  contract  between  the  plaintiff  and  the  de- 
fendant to  enter  into  a  partnership  for  the 
purpose  of  operating  a  turpentine  business 
and  to  purchase  such  a  business  from  Mc- 
Elvey  &  Lodge  or  McElvey's  interest  in  such 
business  (although  the  business  to  be  pur- 
chased consisted  in  part  of  certain  leases  of 
lands  for  turpentine  purposes  and  of  person- 
alty connected  with  the  business  of  the  value 
of  more  than  $50)  did  not  fall  within  the 
statute  of  frauds,  and  was  not  required  to 
be  In  writing.  The  part  of  the  partnership 
agreement  as  to  the  purchase  of  the  turpen- 
tine business  was  but  an  incident  of  the  con- 
tract of  partnership.  It  provided  for  the  sub- 
ject-matter and  manner  of  investment  of  the 
capital  of  the  firm.  It  was  merely  an  agree- 
ment that  the  partnership  would  buy  such 
business.  It  was  nothing  more  than  an  agree- 
ment that  the  partnership  should  buy  an  in- 
terest in  lands  and  personalty  of  another, 
which  should  be  held  as  partnership  property. 
Pennypacker  v.  Leary,  65  Iowa,  220,  21  N.  W. 
575;  Falkner  v.  Hunt,  73  N.  C.  571;  Con- 
nell  V.  Mulligan,  21  Miss.  (13  Smedes  &  M.) 
388 ;  Davenport  v.  Buchanan,  6  S.  D.  376,  61 
N.  W.  47 ;  Fountain  v.  Menard,  53  Minn.  443, 
55  N.  W.  601,  39  Am.  St  Rep.  617 ;  Wood  on 
Statute  of  Frauds,  {  233 ;  Browne  on  Statute 
of  Frauds,  §  262 ;  Mann  v.  Bowen,  85  Ga.  616, 
11  S.  E.  862.  Nor  was  the  plaintiff  under 
the  facts  of  the  case  bound  to  offer  to  the  de- 
fendant a  conveyance  to  be  executed  by  the 
latter  to  the  former  and  to  pay  the  cost  of 
such  conveyance;  nor  did  the  evidence  show 
that  the  contract  of  partnership  was  entered 
into  on  Sunday. 

It  follows  from  what  has  been  said  that 
the  judgment  on  the  main  bill,  as  well  as  that 
on  the  cross-bill  of  exceptions,  must  be  revers- 
ed.   All  the  Justices  concur. 
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NEILL  et  al.  v.  McCLUNG  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  10,  1912.) 

(Syllahvt  by  the  Court,) 

1.  Specific  Performance  (|  95*)— Discre- 
tion—Defect  OP  Title  —  Abatement  of 
Price. 

In  the  exercise  of  its  discretionary  pow- 
ers, a  court  of  equity  will  refuse  specific  per- 
formance of  a  contract  of  sale  of  land  at  the 
suit  of  the  vendee,  if  the  vendor  is  unable  to 
convey  good  title  to  the  land  or  some  of  it,  and 
the  vendee  declines  to  accept  a  conveyance  of 
such  title  as  the  vendor  can  convey,  with  an 


abatement  of  purchase  money,  commensurate 
with  the  value  of  the  land  lost 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Gent  Dig.  §§  257-277;  Dec  Dig.  i 
95.*] 

2.  Vendor  and  Purchaser  (S  185*)— Rights 
of  Vendee— Subsequent  Sale. 

On  failure  of  the  vendee  to  elect  to  take 
such  title  or  land  as  the  vendor  can  convey,  un- 
der such  circumstances,  his  refusal  to  pay  the 
balance  of  purchase  money  in  default  of  per- 
fect title,  and  the  lapse  of  a  reasonable  period 
of  time  for  euch  election  and  application  for 
specific  performance  conformable  thereto,  the 
vendor  may  sell  and  convey  the  land  to  anoth- 
er, and  the  subsequent  purchaser,  succeeding 
to  the  rights  of  his  vendor,  will  take  good  title 
as  against  such  prior  vendee,  though  he  pur- 
chased with  notice  of  the  prior  contract. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  f{  369-372;    Dec.  Dig. 

§  1S5.*] 

3.  Attorney  and  Client  (§  88* )— Want  of 
Authority— Proceedings— Invalidity. 

The  decree  and  all  proceedings  in  a  suit 
instituted  by  an  attorney,  without  authority 
from  the  party  whom  he  professes  to  repre- 
sent, is  void. 

[Ed.  Note. — For  other  cases,  see  Attorney 
nnd  Client,  Cent.  Dig.  |§  161-163;  Dec  Dig.  | 
68,*] 

4.  Attorney  and  Client  (§  89* )— Authori- 
ty OF  Attorney— Nature  of  Proceeding. 

Authority,  conferred  upon  an  attorney  to 
sue  for  specific  performance  of  a  contract  or  to 
quiet  the  title  to  real  estate  does  not  include 
authority  to  sue  only  for  rescission  of  the  con- 
tract on  which  his  client's  right  or  claim  is 
founded. 

[Ed.  Note. — For  other  cases,  see  Attorney 
and  Client,  Cent.  Dig.  $§  133,  134,  139.  140, 
167,  168;    Dec.  Dig.  i  89.*] 

(Additional  Syllabus  by  Editorial  Staff.) 

5.  Trusts  (§8  17,  18*)- Parol  Trubtb  — Es- 
toppel. 

A  parol  trust  cannot  be  asserted  by  a 
grantor  against  the  letter  of  his  deed. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  S§  15^24;   Dec.  Dig.  {{  17,  ia*l 

6.  Specific  Performance  (§  10*)— Defective 
Title— Rights  of  Vendee— Remedy— Elec- 
tion. 

Where  a  vendor  was  unable  to  convey  a 
good  title  to  all  of  the  land,  the  vendee  was 
bound  within  a  reasonable  time  to  elect  wheth- 
er he  would  accept  a  conveyance  of  such  title 
as  the  vendor  could  convey  with  an  abatement 
of  the  purchase  money  commensurate  with  the 
value  of  the  land  lost,  or  damages  for  breach 
uf  contract,  and  to  pursue  the  remedy  elected 
with  diligence.   ' 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  §§  20-25,  50;    Dec.  Dig. 

i  io.*i 

Appeal  from  Circuit  Court,  Marion  County. 

Suit  by  A.  D.  Neill  and  others  against  C. 
r..  McClung  and  others.  Decree  of  dismissal, 
and  complainants  appeaL  Affirmed  in  part 
and  reversed  in  part 

Caldwell  &  Caldwell,  of  Wheeling,  Osenton 
&  Horan,  of  Fayettevllle,  Wm.  M.  O.  Daw- 
son, of  Charleston,  and  Andrew  Price,  of 
Marllnton,  for  appellants.  Haymond  &  Fox, 
of  Sutton,  for  appellees. 


*For  otner  cases  see  same  topic  and  secUon  NUMBER  in  Dec.  Dig.  A.  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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P0FFENBAB6ER,  J.  Tbis  appeal  brings 
up  questiona  determinable  by  the  principles 
and  rules  applicable  to  tbe  relation  of  vendor 
and  pur<^tiaser  of  real  estate  under  an  execu- 
tory contract. 

One  of  tbe  plaintiffis,  W.  A.  Porter,  baying 
purchased  of  G.  L.  McOBLung,  of  Greenbrier 
county,  by  a  written  contract,  dated  July  6, 
1905,  tbe  timber  20  incbes  in  diameter  two 
feet  from  tbe  ground  and  above  tbat  size,  on 
5,000  or  6,000  acres  of  land,  assigned  equal 
sbares  therein  witb  bimself  to  J.  B.  Moore. 
James  Flynn,  and  W.  H.  Ck)bb.  Tbe  last- 
named  party  assigned  bis  interest  to  A.  D. 
NeilL  Tbe  purchase  price  was  ^  an  acre, 
and  Porter  was  to  pay,  and  did  pay,  $2,000 
at  tbe  date  of  tbe  agreement,  and  payment 
of  tbe  balance  was  deferred,  $4,000  until  Mc- 
Glung  should  bav\e  a  survey  and  an  abstract 
of  tbe  title  made  and  execute  for  delivery  a 
general  warranty  deed  for  tbe  timber,  and 
the  residue  for  a  period  of  one  year.  Mc- 
Clung  bound  bimself  to  have  the  survey 
made  by  October  1,  1905,  giving  Porter  no- 
tice of  the  time  thereof,  and  the  parties 
agreed  to  bear  equally  tbe  exi>ense  of  tbe 
survey,  but  no  provision  of  the  contract  in 
terms  placed  any  part  of  tbe  cost  of  the  ab- 
stract on  Porter.  Tbe  total  expense  of  both, 
incurred  by  McClung,  was  about  $600,  of 
which  about  $150  was  paid  for  tbe  survey 
and  tbe  balance  for  tbe  abstract,  no  part  of 
either  of  which  sums  Porter  ever  paid. 

Defects  in  McClung's  title  obstructed  and 
prevented  performance  of  the  contract  as 
made.  Some  years  prior  to  tbe  making 
thereof,  be  had  conveyed  some  or  all  of  the 
lands  on  which  the  timber  was  to  children 
find  relatives  of  his  or  vested  tbe  equitable 
title  in  them  by  contracts,  tn  view  of  litiga- 
tion with  his  first  wife.  He  claimed,  how- 
ever, to  have  reserved  tbe  timber ;  but,  as  to 
this,  the  terms  were  not  clear,  and  there  was 
doubt  as  to  the-  legal  effect  of  the  reserva- 
tion. Just  what  these  deeds  and  contracts 
were  Is  not  clearly  disclosed  by  the  record; 
but  McClung's  divorced  wife  had  never 
relinquished  her  inchoate  right  of  dower,  or 
a  lien  by  decree  for  alimony,  and  he  had 
conveyed  some  or  all  of  the  land  to  his  pres- 
ent wife  and  his  numerous  children  by  his 
first  wife.  The  reservation  seems  to  have 
secured  to  him  no  more  than  such  timber  as 
he  might  need  and  rights  of  grazing  and  cul- 
tivation. Besides,  be  had  contracted  a  sale 
of  some  of  the  timber  to  one  F.  M.  Anschutz, 
from  which  be  had  not  been  released.  Dr. 
R.  L.  Telford  also  held  an  option  or  contract 
for  the  purchase  of  timber  on  part  of  the 
land,  executed  by  O.  G.  McClung,  a  son  of 
C.  L.  McOlung. 

The  survey  seems  to  have  been  made  not 
long  after  the  date  of  the  contract,  and  the 
abstract  Is  certified  as  of  February  1,  1907. 
After  its  completion,  it,  together  with  a  deed 
executed  by  McClung  and  wife,  was  sent  to 
Porter,  who  refused  to  accept  the  deed  or 
pay  the  balance  of  the  purchase  money,  on  | 


account  of  the  defects  In  tbe  title.  Later 
McClung  procured  from  Anschutz  a  release 
of  bis  contract,  and  thus  removed  one  of  the 
obstacles  to  tbe  consummation  of  the  sale; 
but  the  title  was  still  unsatisfactory  to  Por- 
ter. As  to  communications  between  McClung 
and  Porter  or  McClung;  and  Cobb,  Porter's 
representative,  after  relief  from  the  An- 
schutz claim,  tbe  evidence  is  not  specific  and 
explicit  enough  to  give  very  clear  informa- 
tion; but  McClung  seems  to  have  insisted 
upon  the  validity  of  bis  title  and  Porter  up- 
on tbe  seriousness  of  the  defects  therein.  In 
January  or  February,  1907,  Porter  and  Cobb 
met  in  Charleston,  where  the  former  intro- 
duced the  latter  to  Attorney  H.  V*  ^^^  S^^^' 
ler,  of  Lewisburg,  suggesting  bis  suitability, 
in  case  they  should  need  the  services  of  an 
attorney,  respecting  their  interests  in  the 
McClung  land.  Correspondence  between 
Cobb  and  Van  Sickler  began  with  a  letter 
from  the  former  to  the  latter,  dated  October 
31,  1907,  expressing  a  desire  to  employ  him. 
Van  Sickler  accepted  the  employment  by  a 
letter  dated  November  2,  1907.  In  the  cor- 
respondence thus  started,  tbe  defects  in  the 
title  were  discussed;  Van  Sickler  uniformly 
suggesting  fatality  and  incurability  of  the 
title  by  reason  of  tbe  dower  right .  in  Mc- 
Clung's  first  wife  and  tbe  conveyances  to 
McClung*s  children  and  McClung's  inability 
to  get  rid  of  these  conveyances  and  incum- 
brances. He  repeatedly  expressed  the  opin- 
ion that  Porter  and  bis  associates  would  do 
well  to  get  their  money  back.  He  spoke 
deprecatingly  of  the  character  of  McClung. 
Cobb  adhered  to  bis  wish  and  desire  to  ob- 
tain, not  a  return  of  the  money  paid,  but  the 
timber.  He  seems  not  to  have  appreciated 
fully  the  import  of  Van  Sickler's  suggestion 
of  a  rescission,  nor  to  have  apprehended  Van 
Sickler's  real  or  pretended  impression  tliat 
his  clients  acquiesced  in  bis  assertion  of  the 
impossibility  of  obtaining  the  timber  and  tbe 
advisability  of  saving  their  money  by  means 
of  rescission.  Cobb  insisted  that  he  induce 
McClung  to  dear  up  the  title  and  make  it 
merchantable,  and  Van  Sickler  gave  assur- 
ances of  his  willingness  and  efforts  to  induce 
McClung  to  do  so.  A  praecipe  was  filed  by 
J.  W.  Arbuckle  as  solicitor  for  McClung  in 
a  suit  styled  Charles  L.  McClung  v.  Amanda 
McClung  and  numerous  other  persons  named, 
in  which  there  was  a  direction  to  issue  pro- 
cess returnable  to  September  rules,  1908. 
Van  Sickler  also  filed  a  prsecipe  in  a  suit  by 
McClung  V.  Anschutz  and  directed  issuance 
of  process  returnable  to  April  rules,  1906; 
but  no  bill  was  filed  in  either  cause.  Van 
Sickler  seems  to  have  worked  through  Ar- 
buckle to  induce  McClung  to  institute  the 
first  one  of  these  two  suits.  McClung  ei- 
ther denied  Arbuckle's  authority  to  institute 
the  suit  against  his  wife  and  children  or  re- 
fused to  prosecute  it  On  the  23d  day  of 
February,  1909,  Van  Sickler  instituted  a  suit 
in  the  name  of  Porter  against  C  L.  McClung 
for  rescission  of  tbe  contract  entered  into 
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by  them.  In  the  bill  there  was  Rn  express 
prayer  for  rescission  because  of  McClnng's 
failure  to  make  title  to  Porter  in  accord- 
ance with  the  terms  and  provisions  of  the 
contract  McOlung  answered  the  bill,  insist- 
ing upon  the  sufficiency  of  his  title,  denying 
plalntifT's  right  to  rescission,  and  depositions 
were  taken. 

In  the  meantime  J.  O.  and  L.  E.  McGlung 
had  commenced  negotiations  with  C.  L.  Mc- 
Glung for  the  purchase  of  the  timber  in- 
cluded in  the  Porter  contract  and  the  timber 
of  smaller  dimensions  on  the  same  land  not 
included  therein  and  the  timber  on  other 
lands  of  C.  L.  McOlung,  and  also  with  the 
parties  holding  the  conveyances,  contracts, 
and  other  evidences  of  title,  except  Anschutz 
and  Telford  (who  had  executed  releases  to 
O.  L.  Mcdung),  which  had  been  made  the 
basis  of  Porter's  refusal  to  accept  McClung's 
deed  and  pay  him  the  balance  of  the  pur* 
chase  money.  Just  how  far  these  negotia- 
tions had  progressed  the  record  -does  not  dis- 
close ;  but  the  price  to  be  paid  by  J.  O.  and 
L.  E.  McClung  was  $10  an  acre,  and  they 
were  negotiating  a  resale  to  Rider  and  Stal- 
nakw  at  $15  an  acre.  Rider  and  Staluaker 
were  negotiating  another  sale  to  Brewster 
and  Bright  at  $20  an  acre.  Charles  S.  Dice 
was  representing  the  McGlungs  as  attorney 
and  no  doubt  as  agent.  In  this  state  of  af- 
fairs. Dice  and  Van  Sickler  went  to  Elkins 
in  September,  1909,  without  previous  ar- 
rangement, for  a  conference  with  Cobb,  whom 
they  met,  and  with  whom  they  conferred  in 
the  presence  and  hearing  of  C.  W.  Maxwell. 
As  to  the  purpose  of  this  conference  and 
what  occurred,  the  testimony  is  conflicting. 
Dice  and  Van  Sickler  say  they  went  there 
to  get  Cobb  to  induce  Porter  and  his  as- 
sociates to  bear  one-half  of  the  cost  of  the 
abstract,  In  the  settl^nent  of  the  suit  for 
rescission,  and  that  they  took  with  them 
and  exhibited  to  Cobb  the  papers  in  that 
suit  Cobb  and  Maxwell  deny  this,  saying 
no  pap^s  were  exhibited  to  them,  and  they 
were  misinformed  as  to  the  purpose  and  ob- 
ject of  that  suit  Cobb  insists  he  never 
gave  any  instruction  or  authority  to  bring 
the  suit  for  rescission,  but,  on  the  contrary, 
that  he  had  directed  a  suit  to  perfect  or 
quiet  the  title,  and  that  Van  Sickler  and 
Dice  left  him  and  Maxwell  under  the  im- 
pression that  such  a  suit  had  been  brought 
He  and  Maxwell  both  insist  that  the  pro- 
fessed object  and  purpose  of  Dice  and  Van 
Sickler  were  either  to  get  rid  of  the  con- 
tract of  Porter  and  his  associates  by  a  pur- 
chase of  their  i&terest  or  to  effect  a  sale  to 
them  of  the  interest  which  J.  O.  and  JL.  E. 
McClung  were  said  to  have  a<kiuired  in  the 
timber  on  the  land  conveyed  by  Porter's  con- 
tract  but  not  included  therein,  and  perhaps 
of  the  other  timber  J.  O.  and  L.  E.  McClung 
had  acquired  or  were  negotiating  for.  Max- 
well was  attorney  for  J.  B.  Moore,  one  of 
I'orter^s  associates,  respecting  some  matters, 
but  said  he  had  no  authority  to  act  for 


Moore  as  to  the  McClung  land.  Cobb  told 
them  he  had  parted  with  his  interest  in  the 
land  and  had  no  authority  to  eonoede  or 
relinquish  the  rights  of  Porter  and  his  as- 
sociates or  modify  the  contract  The  con- 
ference resulted  in  an  agreement  on  the 
part  of  Cobb  to  write  Porter,  Flynn,  Moore^ 
and  Neill,  apprising  them  of  the  situation 
and  suggesting  a  meeting  between  them  and 
the  McClungs,  at  an  early  date,  at  Lewis- 
burg,  in  an  effort  to  bring  about  an  adjust- 
ment or  agreement  It  was  agreed  that 
meantime  nothing  further  should  be  done  in 
the  suit  instituted  by  Van  Sickler  in  Porter's 
name.  There  was  subsequent  correspond- 
ence between  Cobb  and  Van  Sickler  oon- 
ceming  this  meeting,  but  they  do  not  agree 
in  their  testimony  as  to  the  purpose  of  the 
contemplated  conference.  The  meeting  was 
never  held.  On  the  9th  day  of  October,  1909, 
Just  a  few  days  after  the  Elkins  conference, 
a  decree  was  entered  in  the  cause  of  Porter 
V.  McClung,  rescinding  the  Porter  contract 
and  providing  for  the  repayment  by  Mc- 
Clung to  Porter  of  the  sum  of  $2,542.39, 
which  the  decree  ascertained  to  be  the 
amount  paid  by  Porter  to  McClung  under 
his  contract  with  Interest  from  the  date 
thereof  until  the  date  of  the  decree.  This 
money  was  subsequently  paid  by  some  of  the 
McClungs  to  Van  Sickler.  There  is  con- 
troversy as  to  whether  Van  Sickler  notified 
Cobb  of  the  entry  of  the  decree  and  payment 
of  the  money,  and»  later,  when  Porter  and 
Neill,  having  been  informed  of  the  entry 
thereof,  went  to  Lewisburg  for  further  in- 
formation about  their  rights  and  Interests, 
their  interview  with  Van  Sickler  was  very 
unsatisfactory* 

On  the  10th  day  of  November,  1909,  O.  L» 
McClung  and  wife  executed  a  deed  convey- 
ing the  lands  to  J.  O.  and  L.  E.  McClun& 
On  the  same,  J.  O.  and  L.  E.  McClung  exe- 
cuted a  deed  to  E.  Q.  Rider,  and  F.  D.  Stal- 
naker.  On  the  18th  day  of  Novemb«>,  1909, 
Rider  and  Staluaker  conveyed  the  timber  to 
Amos  Bright  and  J.  H.  Brewster. 

This  suit  was  brought  by  NelU,  Porter, 
Flynn,  and  Moore  against  C.  L.  McClung, 
W.  H.  Cobb,  L.  E  and  J.  O.  McClung,  Rider, 
Staluaker,  Bright  and  Brewster,  to  annul 
the  decree  of  rescission  and  compel  spedflc 
performance  of  the  original  Porter  contract 
of  sale.  The  cause  was  transferred  to  the 
circuit  court  of  Marion  county,  in  which  a 
decree  dissolving  injunctions  against  the  col- 
lection and  disposition  of  purdiase-money 
notes  executed  by  J.  O.  and  L.  E.  McClung, 
Rider  and  Staluaker,  and  Bright  and  Brews- 
ter, in  connection  with  their  respective  pur- 
chases, pending  the  suit  and  dismissing  the 
bill,  was  entered. 

Despite  the  conflict  of  testimony  as  to 
many  questions  of  fact  brought  into  the  rec- 
ord, bearing  upon  the  good  faith  of  C  L. 
McClung,  the  McClung  family,  and  Van  Sick- 
ler, there  are  some  vital  matters  as  to  which 
there  is  none.    A  long  period  of  time  elapsed 
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betwetti  tbft  date  of  the  contract  and  that 
of  the  authorization  of  a  suit,  If  any  at  all, 
to  compel  specific  performance.  The  con- 
tract was  dated  July  6»  1905,  and  Van  Sick- 
ler  was  not  directed  to  bring  any  suit  of 
any  kind  until  about  the  beginning  of  the 
year  1909.  In  the  meantlmet  McClung  had 
caused  a  survey  and  abstract. of  title  to  be 
made  and  tendered  them  with  a  deed  for 
such  right,  title,  and  interest  as  he  had, 
and  Porter  had  declined  to  accept  the  deed 
and  pay  the  balance  of  the  purchase  money. 
McClung  had  also  gotten  rid  of  the  Anschutz 
contract  as  an  obstacle  to  the  consummation 
of  the  sale  by  the  procurement  of  a  release 
thereof.  He  had  incurred  an  expense  of 
something  like  $600  for  the  survey  and  ab- 
stract in  an  effort  to  consummate  the  sale. 
Porter  and  his  associates  were  unwilling 
to  accept  such  title  as  he  then  had.  They 
made  their  demand  for  specific  performance 
upon  condition  that  McClung  should  make 
an  absolutely  good  title  to  the  timber.  The 
corresi>ondence  clearly  indicates  their  un- 
willingness to  accept  such  title  as  McClung 
had  and  their  determination  to  have  perfect 
and  absolute  title  or  none  at  all.  As  to  the 
character  of  the  claims  of  the  former  wife 
and  children  the  record  is  not  clear.  It 
is  certain,  however,  that  McClung  could 
claim  nothing  against  them  in  contradic- 
tion of  his  deeds,  if  the  claims  were  under 
deeds. 

[6]  A  parol  trust  cannot  be  asserted  by  a 
grantor  against  the  letter  of  his  deed.  Troll 
V.  Carter,  16  W.  Va.  567;  Poling  v.  Williams, 
55  W-  Va.  69,  46  S.  B.  704.  The  meager 
description  of  these  conveyances  found  in  the 
record  indicates  that  they  were  absolute  and 
i»conditional  as  to  what  they  conveyed,  but 
reserved  certain  rights  to  the  grantor.  If 
so,  those  rights  were  all  he  could  claim 
against  them.  The  grantees  were  in  a  posi- 
tion, as  to  all  title  and  right  conferred  upon 
them,  to  sell  or  give  it  back  to  him  or  other 
persons;  but  he  was  utterly  powerless  to 
force  them  to  make  any  disposition  of  it 
His  lack  of  title,  legal  or  equitable,  seems 
to  have  been  accepted  as  a  matter  of  fact 
by  Porter  and  his  associates,  and  made  the 
basis  of  their  refusal  to  carry  the  contract 
into  execution.  If  he  had  an  equitable  title, 
or  good  legal  title  merely  beclouded  by  in- 
valid conveyances,  his  deed  would  have  passed 
It  to  the  vendees.  The  deed  he  tendered 
them  would  have  put  them  in  his  shoes  and 
enabled  them  to  have  obtained  all  he  had. 
This  they  were  not  willing  to  accept  They 
stood  upon  their  legal  rights  and  demanded 
of  McClung  what  he  could  not  do,  except 
by  the  co-operation  and  consent  of  the  holders 
of  these  outstanding  interests.  The  vendees 
made  no  effort  to  get  in  these  interests  them* 
selves.  They  proceeded  under  the  impression 
of  right  in  themselves  to  stand  upon  their  legal 
contract  and  compel  McClung  to  get  them  in. 

[1]  There  is  a  vast  distinction  between  a 
Tendee*s  right  in  equity  and  his  right  at  law. 
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He  may  have  a  right  of  action  at  law  on  his 
contract  for  breach  of  its  obligation  and  yet 
none  to  the  aid  of  a  court  of  equity  in  seek- 
ing to  compel  peirformance  thereof.  The 
vendees,  on  discovery  of  defect  in  the  title, 
could  elect  whether  they  would  take  such 
as  the  vendor  could  make,  with  an  abatement 
of  the  purchase  money  on  account  of  the  de- 
fect, or,  foregoing  the  right  of  specific  per- 
formance, sue  at  law  on  the  contract  for 
breach  of  the  obligation  thereof.  The  ven- 
dees in  this  instance  did  neither.  McClung 
had  tendered  performafice  as  far  as  it  was 
within  his  ability  and  it  had  been  declined. 
After  that,  there  was  long  delay,  despite  his 
removal  of  some  of  the  obstacles  to  the  exe- 
cution of  the  contract  Delay  is  not  accurate- 
ly expressive  of  their  conduct  They  never 
did  sue,  nor  direct  a  suit  to  be  brought,  for 
what  they  were  entitled  to,  namely,  for  such 
right,  title,  and  Interest  as  McClung  could 
convey.  They  are  not  even  now  seeking  that 
They  never  made  any  such  election  as  the 
rules  and  principles  of  equity  devolved  upon 
them,  as  a  condition  to  right  to  specific 
performance.  They  stood,  and  still  stand, 
upon  their  legal  contract,  demanding  some- 
thing beyond  the  power  of  a  court  of  equity 
to  give,  because  not  witliln  the  power  of 
the  defendant. 

In  contracts  positive  and  not  conditional, 
the  Incapacity  of  the  defendant  to  perform 
his  part  thereof  furnishes  no  answer  to  an 
action  for  damages,  but  is  a  good  ground  of 
defense  against  specific  performance.  Fry, 
Spec.  Perf.  |  909;  Waterman,  Spec.  Perf. 
S  125 ;  Warvelle  on  Vend.  {  752 ;  Pom.  Spec. 
Perf.  §{  292,  352;  Bates  v.  Swiger,  40  W.  Va. 
420,  21  S.  B.  874 ;  Ellison  v.  Torpin,  44  W. 
Va.  414,  30  S.  B.  183;  McCue  v.  Ralston, 
9  Grat  <Va.)  430.  "When  a  contract  is 
entered  into  which  requires  the  consent  of  a 
third  person,  and  such  consent  cannot  be 
obtained,  specific  performance  will  not  be 
decreed.  If  therefore  the  wife's  consent  is 
necessary  to  the  performance  of  a  contract 
entered  into  by  the  husband,  or  husband  and 
wife,  and  she  refuses  to  give  it,  he  will  not 
be  decreed  to  obtain  his  wife's  consent." 
Waterman,  Spec.  Perf.  §  127.  The  text 
here  given  is  thoroughly  sustained  by  ad- 
judicated cases  as  well  as  reason  and  Justice. 

[21  Clearly,  therefore,  the  vendees  wholly 
misapprehended  their  right  under  equitable 
rules  and  principles.  They  took  their  stand 
upon  their  contract  as  a  court  of  law  would 
view  and  apply  it  To  obtain  the  aid  of  a 
court  of  equity,  they  would  not  be  required 
to  relinquish  or  yield  up  their  legal  rights, 
it  is  true,  since  equity  follows  the  law;  but 
to  obtain  an  equitable  remedy,  lying  beyond 
the  province  and  powers  of  a  court  of  law, 
they  were  bound  to  abate  from  their  legal 
right,  for  the  purposes  of  the  equitable  rem- 
edy, so  much  of  that  right  as  a  court  of 
equity  could  not  give,  because  not  within  the 
power  of  the  vendor.  They  were  therefore 
bound  to  elect,  as  has  been  stated,  to  take 
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only  such  title  as  McClung  could  convey, 
and  apply  to  a  court  of  equity  for  that  and 
no  more,  except  the  right  of  abatement  from 
the  purchase  money,  proportionate  to  the 
abatement  of  their  legal  right  under  the  con- 
tract When  the  disability  In  respect  to  the 
subject-matter  is  only  partial,  as  where  the 
vender  does  not  own  all  the  land  he  has  con- 
tracted to  sell,  the  vendee  has  a  right  to 
take  so  much  thereof  as  the  vendor  can  con- 
vey.    Waterman,  Spec.  Perf.  §  130. 

This  being  the  measure  of  the  equitable 
right  of  the  vendees,  their  failure  to  daim  it 
within  a  reasonable  time,  and,  secondly, 
their  failure  to  claim  it  at  all,  or  ever  to 
signify  their  willingness  to  take  such  title 
as  the  vendor  could  confer,  effectually  pre- 
cludes their  right  to  specific  performance. 
Their  bill  in  this  cause  demands  not  only 
such  title  as  C.  L.  McClung  had  at  the  date 
of  the  contract,  but  also  that  title  as  per- 
fected and  completed  by  the  acquisition  of 
the  outstanding  Interests  in  McClung's  first 
wife  and  his  children.  It  is  true  the  deed 
executed  by  him  and  his  wife  purported  to 
convey  complete  title  to  J.  O.  and  U  E.  Mc- 
Clung, but  that  deed  was  executed  after  the 
decree  of  rescission,  when  It  was  supposed 
the  Porter  interest  had  been  extinguished 
and  released.  The  answer  of  J.  O.  and  L.  E. 
McClung  avers  their  purchase  of  these  out- 
standing interests,  and  J.  O.  McClung  swears 
he  obtained  from  the  former  wife  by  pay- 
ment of  about  $500  and  from  about  12  chil- 
dren, by  the  payment  to  some  of  them  of  $100 
and  more  to  others,  releases,  and,  further, 
that  he  thinks  0.  L.  McClung  could  not  have 
obtained  them  at  all,  because  the  feeling 
between  them  was  bitter  and  they  would 
have  nothing  to  do  with  him.  He  further 
says  C.  L.  McClung  had  nothing  to  do  with 
the  purchase  of  these  outstanding  interests 
and  never  paid  for  them,  directly  or  indirect- 
ly. Certainly  they  were  not  gotten  in  for 
the  purposes  of  the  Porter  contract,  and  it 
does  not  appear  that  they  could  have  been 
gotten  In  for  such  purposes.  On  the  con- 
trary, it  seems  they  could  not.  The  prayer 
of  the  bill  is,  first,  for  the  annulment  of  the 
decree  of  rescission  and  all  the  subsequent 
conveyances  and  a  decree  for  a  conveyance 
of  aU  the  titles  to  the  plaintiffs,  or,  if  the 
court  should  refuse  this,  then  a  decree  for 
all  of  the  purchase  money  of  the  sale  by  C. 
L.  McClung  to  J.  O.  and  L.  E.  McClung  over 
and  above  $5  an  acre.  They  do  not  ask 
only  for  $5  an  acre  for  such  timber  as  C.  L. 
McClung  had  good  title  to.  Hence  their  un- 
willingness even  now  to  take  a  decree  only 
for  what  McClung  had  power  to  give  Is  clear. 
Never  having  made  any  such  election  as  a 
court  of  equity  will  permit  as  the  basis  of  an 
application  for  Its  extraordinary  remedy,  they 
have  never  been  in  a  position  to  demand  it 

[6]  They  were  bound  not  only  to  make  this 
election,  but  also  to  pursue  their  remedy  with 
diligence.  Equity  aids  only  the  diligent 
Those  who  seek  specific  performance  of  a 


contract  must  show  themselves  to  have 
been  ready,  desirous,  prompt,  and  eager  to 
perform  the  contract  on  their  part  Clay 
V.  Deskins,  36  W.  Va,  350.  15  S.  E.  85 ;  Har- 
rison V.  Harrison,'  36  W.  Va.  556,  15  S.  B.  87; 
Coal  Co.  V.  Bell,  38  W.  Va.  297,  18  S.  B.  4d3 ; 
Dyer  v.  Duffy,  39  W.  Va.  148,  19  S.  B.  540. 
24  li.  R.  A.  339. 

As  time  was  not  made  an  essential  element 
of  the  contract  Inapplicability  of  this  princi- 
ple may  be  urged;  but  the  rule  as  to  time 
applies  not  on  the  question  of  remedy,  but 
on  the  existence  or  nonexistence  of  obliga- 
tion. Jarvls  V.  Cowger,  41  W.  Va.  268,  23  S. 
B.  522;  Abbott  v.  L'Hommedieu.  10  W.  Va, 
677.  If  it  has  been  made  in  express  terms 
essential  and  not  complied  with,  a  court  of 
equity  will  no  more  recognize  the  contract 
as  valid  than  a  court  of  law,  except  under  its 
limited  Jurisdiction  to  relieve  from  forfeiture. 
When  it  has  not  been  made  essential,  non- 
compliance therewith  works  no  forfeiture, 
and  the  contract  is  valid  in  law  as  well  as 
In  equity.  Courts  of  equity,  conceding  the 
validity  of  the  contract,  stUl  require  readi- 
ness, willingness,  and  diligence  on  the  part 
of  an  applicant  for  relief. 

Never  having  put  themselves  In  a  condition 
to  call  upon  McClung  for  specific  perform- 
ance, within  the  long  period  of  time  he  al- 
lowed them,  the  vendees  were  precluded  from 
resisting  his  violation  of  the  contract 
Though  he  had  no  legal  right  to  sell  to 
other  persons,  the  vendees,  by  their  refusal  to 
abate  their  demand  for  the  purposes  of  equi- 
table interposition  and  their  lack  of  dili- 
gence, lost  their  right  to  appeal  to  a  court 
of  equity  to  compel  a  conveyance  to  them. 
Having  slept  upon  their  rights,  under  a  mis- 
apprehension as  to  what  they  were,  ai^d 
never  properly  asserted  them  nor  offered  to 
do  so,  it  was  too  late,  at  the  date  of  the  deed 
to  J.  O.  and  L.  E.  McClung,  for  them  to  oall 
upon  McClimg  in  a  court  of  equity  and  force 
him  to  convey.  Assuming  that  J.  O.  and  L.. 
E.  McClung,  Rider  and  Stalnaker,  Bright  and 
Brewster,  all  had  notice,  through  the  agency 
of  Dice,  of  all  the  details  of  the  Porter  con- 
tract, and  the  assignments  thereof  to  Flynn, 
Moore,  and  Cobb,  and  the  assignment  from 
Cobb  to  NeiU,  tliese  people  had  a  right  to 
stand  in  the  shoes  of  CL  L.  McClung,  and, 
as  he  had  the  right  successfully  to  resist 
specific  performance,  or  rather  the  demand 
for  more  than  a  court  of  equity  would  giye, 
so  they  might  do  the  same  thing.  Their 
rights  are  coextensive  with  those  of  C.  L. 
McClung,  despite  their  notice  of  the  contract 
and  all  interests  and  claims  held  under  it. 
Though  aware  of  the  contract,  they  were 
equally  aware  of  the  unwillingness  of  Por- 
ter and  his  associates  to  accept  from  Mc- 
Clung all  they  had  a  right  in  equity  to  com- 
pel him  to  give.  They  may  not  be  innocent 
purchasers  for  value  without  notice,  but  they 
have  nevertheless  succeeded  to  all  the  rights* 
of  C.  Im  McClung  and  he  could  offer  success- 
ful resistance  to  the  only  demand  the  yeor 
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dees  were  wUUng  to  make  upon  Mm.  All  he 
could  give  he  offered  to  give.  There  was 
no  occasion  for  a  suit  to  get  that,  and  it  had 
been  rejected.  This,  the  subsequent  vendees 
knew,  and  it  availed  them  as  well  as  their 
vendors. 

[3, 4]  Though  the  court  properly  refused 
specific  performance,  it  should  not  have  dis- 
missed the  bill.  One  of  its  objects  was  the 
annulment  of  the  decree  of  rescission  which 
destroyed  the  legal  right  of  the  vendee  un- 
der the  contract  Van  Sickler  was  never  au* 
thorized  to  Institute  a  suit  for  rescission. 
In  no  letter  from  Ck)bb  is  there  a  suggestion 
of  authority  for  the  institution  of  such  a 
suit  Cobb  uniformly  insisted  upon  the  in- 
stitution of  proceedings  to  quiet  the  title  and 
obtain  the  timber.  It  is  true  he  suggested 
in  one  or  two  of  them  a  desire  for  the  return 
of  the  money,  if  the  timber  could  not  be  ob- 
tained, but  there  was  no  direction,  express 
or  implied,  to  institute  a  suit  for  the  sole 
purpose  of  obtaining  a  return  of  the  money. 
Van  Sickler's  repeated  expression  of  opin- 
ion against  the  possibility  of  obtaining  good 
title  and  of  preference  for  proceedings  to 
procure  repayment  of  the  money  were  never 
accepted  by  Oobb,  and  he  could  not 
thus  make  out  authority  in  himself.  As  to 
his  motives  and  the  propriety  of  his  conduct, 
it  is  wholly  unnecessary  to  enter  upon  any 
inquiry  here.  He  may  deserve  the  severity 
Yf  the  animadversions  upon  his  conduct, 
found  in  the  briefs,  and  he  may  not.  He 
may  have  honestly  believed  he  was  author- 
ized to  do  what  he  did,  but  it  takes  two  per- 
sons to  make  a  contract  It  sufiices  to  say 
he  had  no  authority  to  institute  such  a  suit 
or  accept  such  a  decree,  and  his  lack  of  au- 
thority so  to  do  is  ample  ground  for  setting 
it  aside  and  wholly  dlsuiissiug  the  proceed- 
ings in  that  cause.  State  v.  King,  64  W.  Va. 
578,  63  S.  E.  495;  Coal  Co.  v.  Doolittle,  54 
W.  Va.  210,  46  S.  E.  238;  Hast  v.  Railroad 
Co.,  52  W.  Va.  409,  44  S.  E.  155 ;  Justice  v. 
Lawson,  46  W.  Va.  177,  33  S.  E.  102 ;  Robb 
V.  Vos,  155  U.  S.  13,  15  Sup.  Ct  4,  39  U 
Ed.  52;  United  States  v.  Beebe,  180  U.  S. 
345,  21  Sup.  Ct  371,  45  Ia  Ed.  563 ;  Mechem 
on  Agency,  821.  The  effect  of  the  annulment 
of  that  decree,  on  the  ground  of  its  invalid- 
ity, will  be  to  restore  the  contract,  or  relieve 
it  from  the  cloud  of  that  decree,  for  such  pur- 
poses as  the  vendees  therein  may  see  to  use 
it  They  may  sue  on  it  for  damages,  or.  if 
they  should  be  advised  of  the  inexpediency  of 
so  doing,  they  may  have  the  right  to  elect 
to  take  in  lieu  thereof  the  money  in  the 
hands  of  Van  Sickler;  but  we  stop  here 
with  the  setting  aside  of  all  proceedings  and 
the  decree  in  that  cause,  as  being  utterly 
void,  for  want  of  authority  in  the  attorney. 

For  the  reasons  herein  stated,  the  decree 
complained  of  will  be  affirmed  in  so  far  as 
it  dissolved  the  injunctions  and  refused  spe- 
cific performance  of  the  contract  set  forth  in 


the  bill  and  proceedings  and  decrees  costs  to 
the  defendants  except  C.  I^.  McClung  and 
wife.  In  all  other  respects,  it  will  be  re- 
versed, and  a  decree  will  be  entered  here 
setting  aside,  annulling,  and  declaring  void 
the  decree  and  all  the  proceedings  in  the 
chancery  cause  of  W.  A.  Porter  v.  C  L.  Mc- 
Clung, lately  pending  in  the  circuit  court  of 
Greenbrier  county,  a  copy  of  the  record  of 
which  is  set  forth  tn  the  bill  and  proceedings 
in  this  cause.  The  decree  will  also  require  C. 
L.  McClung  and  Amanda  McClung  to  pay  to 
the  appellants  their  costs  in  this  court 

WILLIAMS,  J.,  absent 
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(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  17,  1912.) 

(ByllabuM  hy  the  Court.) 

1.  Appeal  and  Errob  (§  715*)— Supreme 
Court  of  Appeals— Jurisdiction— Amount 
IN  Controversy— Affidavit. 

On  writ  of  error  to  a  judgment  dismissing 
a  petition  filed  before  a  justice  pursuant  to  sec- 
tions 151  and  152,  chapter  50,  Code  1906,  and 
heard  on  appeal  in  a  circuit  or  intermediate 
court,  the  amount  actually  in  controversy,  be- 
tween the  petitioner,  a  subsequent,  and  the  de- 
fendant, a  prior,  attaching  creditor  of  the  same 
debtor,  not  otherwise  appearing,  may  be  shown 
by  aflSdavit  or  other  proper  evidence  presented 
with  the  petition  to  this  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2904,  2965;  Dec.  Dig.  S 
715.*] 

2.  Appeal  and  Error  (8  65*) — Supreme 
Court  of  Appeals— Jurisdiction— Amount 
IN  Controversy. 

The  amount  actually  in  controversy  upon 
such  petition  is  the  amount  which  the  petitioner 
will  lose  if  the  defendant  thereto  should  j?revail 
in  his  attachment,  which  may  include  principal, 
interest  and  costs  in  the  defendant's  suit 
against  the  common  debtor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  315-528 ;  Dec  Dig.  i  65.») 

3.  Justices  of  the  Peace  (5  86*)— Attach- 
ment—Subsequent  Attaching  Creditor — 
Validity  of  Prior  Attachment— Contest. 

A  subsequent  attaching  creditor  has  right, 
by  sections  151  and  152,  chapter  50,  Code  1906, 
to  contest  the  validity  of  a  prior  attachment 
against  the  same  property.  Such  right  is  not 
limited  thereby  to  an  owner  claimant  or  one 
with  title  or  right  of  possession. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §§  280-294 ;  Dec.  Dig.  | 
80.*] 

4.  Justices  of  the  Peace  (S  82*)— Summons 

— B^ORM. 

The  summons  of  a  justice,  issued  August 
19.  1901,  returnable  August  24,  1901.  at  9 
o'clock  a.  m.,  is  not  invalid  by  section  26,  chap- 
ter 50,  Code  1906.  Being  made  returnable  on 
the  fifth  day  from  its  date  it,  by  proper  con- 
struction, conforms  to  the  requirements  of  that 
section  saying,  that  such  summons  shall  "be 
made  returnable  not  less  than  five  *  •  ^ 
days  from  its  date." 

[I2d.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §§  262,  263 ;  Dec.  Dig.  { 
82.*3 


'For  other  cases  see  same  topic  and  sectioa  NUMBER  in  Dec.  Dig.  4  Am.  Dig.  Key-No.  Series  4  Rep'r  Indexes 
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5.  Justices  of  the  Peace  (§  82*)— Summons- 
Address  TO  CONSTABUB. 

The  sammons  of  a  justice,  otherwise  in  due 
form,  addressed  to  '*G.  T.  Grass.  To  H.  G. 
Smith,  or  any  Constable  of  said  County/*  the 
return  thereon  being  signed  "G.  T.  Grass,  Spe-. 
cial  Constable,  Kanawha  County,"  sufficiently 
evidenced  an  appointment  by  the  justice  of  such 
special  constable,  and  such  summons  and  return 
are  not  invalid,  because  such  summons  was  not 
more  formally  addressed,  or  the  appointment 
endorsed  on  the  writ,  as  provided  by  section  30, 
chapter  50,  Code  1906. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §{  262,  263;  Dec  Dig. 
I  82.*]. 

6.  Justices  or  the  Peace  (|  86*>— Attach- 
ment—Affid  a  vit— Statement  OF  Claim- 
Description — Indebtedness. 

An  affidavit  for  an  attachment,  pursuant 
to  section  193,  chapter  50,  Code  1906,  which 
states  the  nature  of  plaintifiTs  claim  to  be: 
**That  the  claim  of  the  said  plaintiff  against  the 
defendant  is  for  check  not  paid,  protest  fees 
and  To  Mdae.  that  the  said  claim  is  just,  and 
this  affiant  believes  that  plaintiff  ought  to  Ve- 
cover  thereon  Sixty  20-100  Dollars,  with  inters 

est  on  the  same  from  the  day  of 

189—"^  is  void  for  indefiniteness  in  description 
of  plaintiff's  claim,  and  should  be  quashed  on 
motion,  as  not  being  a  compliance  with  the  re- 
quirements of  the  statute. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  Sf  280-284;   Dec  Dig.  | 

7.  Justices  op  the  Peace  (f  86*)— Attach- 
ment— Void  Affidavit— Attack  by  Sub- 
sequent Attaching  Creditob. 

The  validity  of  such  prior  attachment,  bas- 
ed on  such  void  affidavit,  may  be  attacked  and 
the  affidavit  and  attachment  quashed  on  motion 
of  a  subsequent  attaching  creditor  with  a  vaUd 
attachment  on  the  same  property  in  a  proceed- 
ing under  said  sections  151  and  152,  chapter 
50,  Code  1906. 

[EM.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  |§  280-294 ;    Dec.  Dig.  S 

S.  Justices  of  the  Peace  <|  86*)— Pbiob  At- 
tachment—Attack—Subsequent Attach- 
ing Creditor. 

Without  such  valid  attachment,  however,  a 
subsequent  attaching  creditor  cannot  be  heard 
upon  such  petition  to  impeach  the  validity  of  a 
prior  attachment,  though  void  on  its  face. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {f  280-294 ;  Dec.  Dig.  § 
86.*] 

Poffenbarger  and  Robinson,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Kanawha 
County. 

Petition  by  the  Bank  of  Union,  a  subse- 
quent attaching  creditor,  against  the  Loeb 
Shoe  Company,  a  prior  attaching  creditor  of 
the  same  debtor,  to  defeat  such  prior  at- 
tachment From  a  Judgment  dismissing  the 
petition,  petitioner  brings  error.  Reversed 
and  remanded. 

A.  M.  Prichard,  S.  S.  Green,  and  A.  P. 
Hudson,  all  of  Charleston,  for  plaintiff  In 
error.  Leo  Loeb,  of  Charleston,  for  defend- 
ant in  error. 


MILLER,  J.  The  petition  of  plaintiff,  a 
subsequent  attaching  creditor  of  Watson  in 
the  circuit  court,  filed  before  a  Justice,  pur- 


suant to  sections  161  and  162,  chapter  60, 
Code  1906,  against  Loeb  Shoe  Company,  a 
prior  attaching  creditor,  of  the  same  debtor, 
In  an  action  begun  before  another  Justice, 
was  dismissed,  and  on  appeal  to  the  inter- 
mediate  court  it  was  dismissed  there,  and 
the  circuit  court  having  denied  an  appeal 
from  that  Judgment,  the  petitioner  has 
brought  the  case  here  for  review. 

[1]  The  first  question  is,  is  the  matter  in 
controversy,  exclusive  of  costs,  sufilcient  to 
give  this  court  appellate  Jurisdiction?  Ac- 
cording to  plaintiff's  original  and  amended 
petitions  the  amount  for  which  defendant 
attached  on  August  19,  1901,  was  sixty  dol- 
lars and  twenty  cents,  with  Interest  and 
costs.  Defendant  Insists  that  the  jurisdic- 
tion must  be  tested  by  the  original  amount 
In  controversy  In  his  suit,  exclusive  of  costs, 
and  that  it  does  not  affirmatively  appear 
from  the  record,  as  he  insists  It  must  to 
give  appellate  Jurisdiction,  that  the  principal 
and  Interest  exceeds  the  sum  or  value  of  one 
hundred  dollars.  This  was  not  a  suit  to  re- 
cover a  specific  sum  of  money,  and  the  gen- 
eral rule  In  such  cases  is,  that  it  Is  not 
necessary  that  the  record  should  show  the 
amount  in  controversy.  That  may  be  shown 
by  affidavit  or  other  evidence  presented  here^ 
Hannah  v.  Bank,  63  W.  Va.  82,  44  S.  B.  152. 
This  was  properly  done,  by  a  certified  copy 
of  the  final  Judgment  in  favor  of  the  defend- 
ant In  the  Intermediate  court,  with  taxation 
of  costs,  exhibited  with  plaintifiTs  petition. 
This  shows  Judgment  160.20;  Interest  to 
date  of  the  Judgment  July  11,  1910,  $31.75; 
costs  before  the  Justice,  $14.70,  total  $106.- 
65;  to  which,  if  we  add,  the  costs  incurred 
in  the  Intermediate  court  on  appeal,  $27.40, 
the  total  would  be  $134.05.  If  as  insisted  the 
costs  Incurred  on  appeal  by  the  garnishee 
cannot  be  included,  there  still  remains  the 
original  Judgment,  Interest  and  costs  Incurred 
before  the  Justice  amounting  to  $106.65. 

[2]  What  then  Is  the  real  amount  In  con- 
troversy? If  the  Loeb  Shoe  Company  suc- 
ceeds in  maintaining  its  attachment,  as 
against  petitioner,  the  fund  in  banic  attached 
will  be  depleted  by  at  least  the  sum  of  $106.- 
65,  and  the  petitioner  deprived  of  that 
amount  as  a  credit  on  its  Judgment  So 
we  must  say  that  the  actual  amount  in 
controversy  is  that  sum  which  the  peti- 
tioner will  lose  if  defendant  prevails.  If 
this  were  a  writ  of  error  to  the  Judgment 
in  the  case  of  Loeb  Shoe  Company  against 
Watson,  the  contention  of  counsel  would  have 
force,  but  it  is  not  Though  collateral  it  is 
to  all  intent  and  purposes  an  independent 
proceeding,  and  we  think  falls  within  the 
rule  of  Taney  v.  Woodmansee,  23  W.  Va.  709, 
713.  In  Castie  v.  Castie,  69  W.  Va.  400,  71 
S.  E.  385,  we  decided  that  an  appeal  would 
lie  to  this  court  to  correct  a  decree  for  costs, 
when  such  costs  had  been  the  subject  of  a 
special  agreement  between  the  parties. 

[3]  The  next  question  Is,  Is  the  petitioner 
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a  claimant,  with  right  to  contest  the  yaUd- 
Ity  of  the  attachment  of  the  Loeb  Shoe  Com- 
pany? It  is  insisted  that  no  one  bnt  the 
owner  or  one  with  title,  and  right  of  posses- 
sion of  the  property  attached,  can  do  this. 
This  argument  is  based  mainly  on  said  sec- 
Jtion  151,  saying,  that  upon  the  filing  of  the 
petition  and  giving  the  bond,  the  order  of  the 
justice  shall  direct  the  officer  "having  such 
execution,  order  of  sale,  or  attachment 
^  *  *  to  dellvtf  up  the  property  to  said 
claimant,"  and  that  this  could  not  mean  an- 
other attaching  creditor.  Opposed  to  this 
narrow  construction  it  Is  insisted  for  the  pe- 
titioner, first,  that  the  language  of  section 
151,  specifying  what  the  petition  shall  con- 
tain, Indicates  the  intention  of  the  legisla- 
ture that  any  one,  who  has  *%uch  a  claim 
to  or  interest  In  the  property  levied  on,  or 
about  to  be  sold,  as  entitles  him  to  have 
the  same  released  from  such  levy,  or  to  pre- 
vent the  sale  thereof  (as  the  case  may  be)" 
may  file  such  petition,  and  that  this  language 
is  comprehensive  enough  to  Include  a  subse- 
quent attaching  creditor,  with  superior  rlghL 
Another  argument  is  based  on  analogy  to  sec- 
tion 23,  chapter  106,  Code  1906,  relating  to 
proceeding  upon  attachment  In  the  circuit 
court.  That  section  provides  that  "Any  per- 
son interested  may  file  his  petition  at  any 
time  before  the  property  attached,  as  the 
estate  of  a  oefendant,  is  sold  under  the  decree 
or  Judgment,  or  If  the  proceeds  of  the  sale 
have  not  been  paid  over  to  the  plaintiff,  or 
his  assigns,  within  one  year  after  such  sale, 
disputing  the  validity  of  the  plaintiff's  atp 
tachment  thereon,  or  stating  a  claim  there- 
to, or  an  Interest  in  or  lien  on  the  same,  un- 
der any  other  attachment  or  otherwise,  and 
its  nature,  and  upon  giving  security  for 
costs,  the  court  without  any  other  pleading, 
shall  Impanel  a  jury  to  inquire  into  such 
claim,  and  if  it  be  found  tliat  the  petitioner 
has  title  to,  or  lien  on,  or  any  Interest  in 
such  property  or  its  proceeds,  the  court  shall 
make  such  order  as  Is  necessary  to  protect 
his  rights;  the  costs  of  which  inquiry  shall 
be  paid  by  either  party,  at  the  discretion 
of  the  court"  A  third  point  made  Is  based 
on  McCluny  &  Co.  v.  Jackson,  6  Grat  (Va.) 
96,  a  decision  binding  us.  That  case  holds, 
point  3  of  the  syllabus,  that,  "A  subsequent 
attaching  creditor  may  appear  to  the  first 
attachment,  and  either  in  his  own  name  or 
in  the  name  of  the  absconding  debtor,  contest 
the  right  of  the  first  attaching  creditor  to  re- 
cover." The  decision  of  that  case  turned  on 
the  proper  construction  of  section  12,  1  Rev. 
Code,  478,  providing  that  **lu  all  cases  of 
attachments,  the  defendant  shall  be  permit- 
ted to  make  defence,  and  any  other  person 
claiming  the  property  attached,  may  inter- 
plead, without  giving  bail:  Provided,  that 
the  property  attached  shall  not  thereby  £e 
replevied."  "This  defence,"  says  the  judge 
delivering  the  opinion  in  that  case,  "may 
be  made  without  a  personal  api)earance; 
and  I  can  perceive  no  good  reason  why  a 


third  person  claiming  a  right  to  have  his 
debt  satisfied  out  of  the  attached  property, 
should  not  be  permitted  to  make  it,  either 
in  the  name  of .  the  debtor  or  in  his  own 
name.  He  cannot  interplead  as  a  claimant 
of  the  property  In  his  own  right,  because 
he  is  seeking  to  subject  it  to  the  payment 
of  his  debt  as  the  property  of  the  debtor. 
Grenerally  speaking,  the  subsequent  attaching 
creditor  is  the  only  person  having  an  Interest 
to  controvert  the  justness  of  the  claim  pre- 
ferred by  the  first  The  debtor  Is  a  fugitive, 
and  unless  the  subsequent  creditor  Is  permit- 
ted to  make  defence,  a  claim  which  he  could 
show  to  be  unjust,  might  consume  the  whole 
estate,  and  the  real  creditor  would  be  with- 
out remedy.  Such  a  construction  might  lead 
to  gross  injustice,  and  would  violate  the  spir- 
it of  the  act  which  authorizes  the  defendant 
to  make  defence  without  giving  ball.  The 
reasons  and  necessity  for  extending  the  priv- 
ilege to  ttilrd  persons  seeking  for  payment 
of  their  debts  out  of  the  attached  property, 
are  stronger  than  for  permitting  third  per- 
sons to  replevy.  The  plaintiff  in  the  first 
attachment,  cannot  object  that  this  defence 
is  made  in  the  name  of  a  creditor  who  will 
be  liable  for  costs,  rather  than  In  the  name 
of  a  fugitive,  and  generally  an  Insolvent 
debtor." 

The  language  of  said  section  151,  relating 
to  the  delivery  of  the  property  to  the  claim- 
ant constitutes  no  obstacle  to  the  practical 
application  of  section  152  t4>  the  case  at  bar. 
By  proceeding  under  that  section,  without 
bond,  the  justice  Is  not  authorized  to  turn 
over  the  property  attached  to  the  claimant; 
under  that  section  the  justice  makes  no  or- 
der as  to  the  possession  of  the  property  until 
after  the  trial  of  the  issue;  then  he  may 
either  "dismiss  the  claim  or  order  the  officer 
to  deliver  the  property  to  the  claimant  as 
the  right  shall  appear."  And  where,  as  in 
this  case,  the  property  or  money  is  attached 
in  the  hands  of  a  garnishee,  imder  section 
197,  of  chapter  50,  Code,  unless  under  sec- 
tion 198  the  garnishee  voluntarily  surrenders 
the  property  attached  to  the  officer,  it  re- 
mains with  him  until  after  the  trial  of  the 
issue;  and  if  plaintiff  obtains  judgment 
then  by  proceeding  acx^ording  to  sections 
205,  206,  and  207,  he  may  have  judgment 
against  the  garnishee  for  the  property  or 
money  attached  in  his  hands  sufficient  to 
satisfy  his  judgment  as  thereby  prescribed. 
We  see  nothing  in  the  language  of  section 
151  calling  for  such  a  narrow  construction 
as  counsel  would  give  it  Section  23,  chap- 
ter 106,  gives  clear  right  to  plaintiff  in  the 
circuit  court  to  intervene  and  contest  the 
validity  of  a  prior  attachment  In  the  circuit 
court  No  stronger  reason  can  be  assigned 
for  limiting  claimant  of  the  property,  under 
sections  151  and  152,  to  owner  or  title  claim- 
ant, than  for  so  limiting  substantially  the 
same  language  of  the  Virginia  statute  in- 
volved in  McCluny  v.  Jackson,  supra,  and 
the  answer  to  the  proposition  made  by  the 
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court  in  that  case  is  applicable  here.  In- 
deed the  language  of  our  statute,  considered 
in  the  light  of  the  other  sections  referred  to, 
presents  a  stronger  case  for  its  application 
than  was  presented  in  that  case.  We  hold, 
therefore,  that  under  said  sections  151  and 
152  a  subsequent  attaching  creditor  may 
contest  the  validity  of  a  prior  attachment, 
as  claimant,  or  as  one  having  right  to  have 
the  property  attached  released  from  the  pri- 
or attachment 

[4]  Being  so  authorized  to  intervene,  and 
being  properly  in  this  court,  on  a  writ  of 
error,  we  reach  the  next  point,  namely,  is 
the  summons  of  the  justice,  issued  August 
19,  1901,  and  made  returnable  August  24, 
1901,  at  9  o'clock  A.  M.,  in  the  Loeb  Shoe 
Company  case,  absolutely  void  by  section  26, 
of  said  chapter  50,  requiring  that  such  sum- 
mons **be  made  returnable  not  less  than  five 
nor  more  than  thirty  days  from  its  date"? 
It  is  insisted  that  under  this  statute  the 
earliest  day  to  which  this  writ  could  have 
been  made  returnable  was  August  25;  that 
the  statute  gives  the  defendant  summoned 
five  full  days  from  the  date  of  the  summons 
to  api)ear,  which  in  this  case  did  not  end 
until  midnight  of  the  twenty-fourth,  where- 
fore the  summons  was  absolutely  void,  and 
without  appearance,  gave  the  justice  abso- 
lutely no  jurisdiction  whatsoever.  Is  this  a 
correct  interpretation  of  the  statute?  We 
think  not  True, the  statute  says  "not  less 
than  five  •  ♦  ♦  days  from  its  date." 
But  five  days  from  August  19,  would  be 
August  24.  We  think  that  the  rule  for 
computing  time  by  excluding  the  first  and 
including  the  last  day,  prescribed  by  section 
12,  chapter  13,  Code  1906,  and  the  general 
rule  that  the  law  recognizes  no  fractions  in 
computing  time,  is  applicable.  This  conclu- 
sion is  fully  supported  by  decisions  from  oth- 
er states  construing  similar  statutes,  and  by 
the  obiter,  at  least,  of  Horner  v.  Huffman, 
52  W.  Va.  41,  45,  46,  43  S.  B.  132;  Smith 
v.  Force,  31  Minn.  119,  16  N.  W.  704 ;  Young 
V.  Krueger,  92  Wis.  361,  66  N.  W.  355; 
Womack  v.  McAhren,  9  Ind.  6;  Martin  v. 
Reed,  Id.  180 ;  Blair  v.  Davis,  Id.  2.36 ;  Blair 
V.  Manson,  Id.  357;  Warner  v.  Bucher,  24 
Kan.  478;  Schultz  v.  Hine,  39  Kan.  334,  18 
Pac.  221 ;  Savings  &  Loan  Society  v.  Thomp- 
son, 32  Cal.  347.  True  the  question  is  not 
made  a  point  of  the  syllabus  in  our  case,  but 
the  point  was  involved,  though  not  necessary, 
as  therein  stated,  to  a  decision  of  the  cases. 
The  decisions  cited  for  plaintiff,  per  contra, 
unless  it  be  Adkins  v.  Moore,  43  S.  C.  173, 
20  S.  EX  985,  seem  to  us  inapplicable.  If 
that  case  is  so  interpreted  we  decline  to  fol- 
low it;  it  is  opposed  to  the  weight  of  au- 
thority and  to  our  interpretation  of  our  own 
particular  statute. 

[6]  The  next  point  made  against  the  valid- 
ity of  the  summons  is,  that  the  manner  of 
Its  direction  and  of  its  service,  render  it 
void  on  its  face.  It  is  directed  as  follows: 
••G.  T.  Grass.    To  H.  C.  Smith,  or  any  Con- 


stable of  said  County.**  Section  30,  of  chap- 
ter 50,  Code  1906,  in  force  at  the  time,  and 
relied  on,  provides:  "When  it  shall  satis- 
factorily appear  to  a  justice  issuing  a  sum- 
mons, attachment  or  warrant  of  arrest  in  a 
dvil  action,  or  a  warrant  in  a  criminal  pro- 
ceeding, that  a  necessity  exists  therefor,  he 
may  appoint  a  special  constable  to  execute 
the  same,  ^ther  by  directing  such  process 
to  such  special  constable  by  name  as  fol- 
lows: *To  A B 1  who  is  hereby  ap- 
pointed a  special  constable  to  execute  this 
process,*  or  by  endorsing  such  appointment 
on  said  process."  No  endorsement  of  the 
appointment  is  found  on  the  process.  But 
we  see  from  the  name  of  Grass  written  in  the 
summons  that  there  was  an  attempt  to  com- 
ply with  the  statute.  The  return  on  the 
process  Is  signed  "6.  T.  Grass,  Special  Con- 
stable, Kanawha  County."  This  return  was 
accepted,  and  no  doubt  made  the  basis  for 
the  issuance  of  the  second  summons,  pursu- 
ant to  said  section  202.  Though  directed  in 
the  manner  stated  we  can  not  hold  the 
process  void.  Section  17,  chapter  50,  Code, 
says:  "It  may  be  directed  to  the  constable 
by  name  or  by  his  official  designation  with- 
out naming  him."  It  could  have  been  ex- 
ecuted by  any  constable,  and  the  service 
would  have  been  good;  and  it  might  ev^i 
have  been  executed  by  any  credible  person, 
and  service  proven  by  his  affidavit  The 
question  is  one  relating  to  the  proper  execu- 
tion of  the  power  of  appointment  of  the 
special  officer,  rather  than  to  the  validity 
of  the  writ  The  writ  is  good,  clearly.  The 
writ  with  the  return  and  acceptance  of  the 
return,  clearly  evidences  an  appointment 
The  writ  and  return  we  think  sufficient  to 
confer  jurisdiction.  Town  of  Point  Pleasant 
V.  Greenlee,  63  W.  Va.  207,  60  S.  B.  601,  129 
Am.  St  Rep.  971;  Alderson  on  Jud.  Writs 
and  Process,  If  98  and  198.  In  section  98, 
at  page  170,  this  writer  says:  "A  writ  may 
be  directed  to  a  person  as  'special  constable,' 
and  the  written  appointment  need  not  show 
the  statutory  facts  on  which  the  appoint- 
ment was  made ;  as  that  the  justice  was  re- 
quested to  make  the  appointment,  or  he  was 
satisfied  it  was  expedient  to  do  so."  See 
Cowdery  v.  Johnson,  60  Vt  595,  15  Atl.  188. 
Our  statute,  section  30,  chapter  50,  author- 
izes such  appointment,  where  it  appears  to 
the  justice  *'that  a  necessity  exists  therefor.*' 
We  hold  that  the  irregularity  of  appoint- 
ment does  not  vitiate  the  writ  or  return. 
The  fact  of  appointment  sufficiently  appears, 
and  we  hold  that  the  irregularity  does  not 
vitiate  the  writ  Our  case  does  not,  fail 
within  the  strict  rule  of  the  Illinois  cases 
of,  Illinois  Land  &  Loan  Co.  v.  McOormick, 
61  111.  322;  Filkins  v.  O'Sullivan,  79  lU. 
524 ;  Noleman  v.  Weil,  72  111.  502,  and  Davis 
V.  Hamilton,  53  111.  App.  94. 

[6]  The  next  question  Is,  is  the  Loeb  Shoe 
Company's  affidavit  so  defective  as  to  ren- 
der its  attachment  absolutely  void,  or  mere- 
ly voidable?    If  void  it  may  be  collaterally 
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attacked,  and  will  constitute  no  protection, 
even  to  the  Charleston  National  Bank,  gar- 
nishee. The  defect  pointed  out,  which  it  is 
claimed  renders  the  attachment  based  there- 
on void,  is  that  it  fails  to  show  the  nature 
of  plaint  iff  *8  claim  as  required  by  section 
1»3,  chapter  50,  Code  1906.  The  affidavit 
says:  '*That  the  claim  of  the  said  plaintiff 
against  the  defendant  is  for  check  not  paid, 
protest  fees  and  To  Mdse.  that  the  said 
claim  is  just,  and  this  affiant  believes  that 
plaintiff  ought  to  recover  thereon  Sixty  20- 
100*  Dollars,  with  interest  on  the  same  from 

the  day  of  ,  189—."     Is  this 

sufficient?  It  Is  argued  that  it  shows  no 
right  of  recovery  from  any  body,  and  none 
from  defendant  Watson;  that  it  does  not 
show  whose  check  it  was,  or  to  whom  giv- 
en, or  the  date  or  amount  thereof;  nor  does 
the  affidavit  show  what  the '  rest  of  the 
claim  is,  nor  by  what  right  plaintiff  claims 
to  recover  on  account  of  either  check  or 
other  claim,  as  against  defendant  Watson; 
in  other  words,  that  no  cause  of  action 
whatsoever  is  stated,  against  either  Watson 
or  any  one  else,  and  that  this  indefinlteness 
ought  to  quash  the  affidavit  upon  the  prin- 
ciple laid  down  in  Sommers  v.  Allen,  44  W. 
Va.  120,  28  S.  B.  787.  The  affidavit  held 
bad  in  that  case,  and  quashing  the  attach- 
ment for  indefinite  description  of  plaintiff's 
claim,  stated  that  the  suit  was  to  recover 
three  hundred  and  ninety-six  dollars  "which 
sum  will  be  due  and  payable  on  said  1st 
day  of  February,  1896,  which  sum  the  plain- 
tiffs claim  will  be  due  on  that  day  on  a 
negotiable  note  signed  by  J.  H.  Allen  and 
Kate  M.  Allen."  It  was  there  held,  point 
2  of  the  syllabus,  that,  '*An  affidavit  for  an 
attachment  not  stating  the  nature  of  the 
plaintiff*s  demand,  so  as  to  show  a  title  or 
right  in  the  plaintiff  to  such  demand,  is 
bad,  and  should  be  quashed  on  motion." 
Certainly  the  case  here  falls  within  that 
rule.  The  rule  of  that  case,  and  cases  cit- 
ed, which  originated  in  the  circuit  court, 
was  applied  in  an  attachment  proceeding 
originating  like  this  one  in  a  justice's  court, 
in  Kesler  v.  Lapham,  46  W.  Va.  293,  297, 
298,  33  S.  B.  289.  Other  cases  in  this  court 
giving  some  color  to  defendants  contention 
are  Todd  &  Smith  v.  Gates,  20  W.  Va.  464, 
and  Lively  v.  Loan  Ass'n,  46  W.  Va.  180, 
33  S.  JEI  93.  But  the  cases  cited  for  our 
conclusion,  particularly  Sommers  v.  Allen, 
are  apt  and  on  all  fours  With  this  case. 
The  other  cases  must  be  differentiated  and 
reconciled  with  these  because  of  the  differ- 
ence in  the  character  of  the  claims  sued  on, 
and  the  necessity  in  cases  like  this  and  the 
Sommers  case,  for  reasons  stated  in  the 
latter,  for  more  definlteness  in  the  state- 
ment of  the  nature  of  the  claims,  than  in 
tbose  cases  relied  on  by  defendant  We 
think  the  nature  of  the  claim  ought  to  be 
so   stated,   not  necessarily    with  formality, 


r  but  with  sufficient  definlteness  to  show  that 
the  plaintiff  has  a  cause  of  action  against 
defendant  The  nature  of  an  attachment 
proceeding  would  seem  to  require  this.  We 
can  not  ignore  all  essentials  even  in  a  Jus- 
tice's court  Chapter  50  of  the  Code,  while 
not  requiring  formality,  clearly  calls  for  the 
substance.  A  reading  of  the  sections  relat- 
ing to  pleadings  clearly  evince  this,  and  if 
in  pleadings,  certainly  in  the  harsher  rem- 
edy of  attachment  substance  is  demanded 
in  the  affidavit  Judge  Holt  in  Crim  v. 
Harmon,  38  W.  Va.  596,  18  S.  B.  753,  gives 
some  strong  reasons  for  such  a  rule. 

[7]  Now,  may  the  validity  of  that  attach- 
ment be  assailed  collaterally,  as  attempted 
in  this  case,  or  by  a  proceeding  under  sec- 
tions 151  and  152  of  chapter  50,  Code?  We 
hold  that  a  subsequent  attaching  creditor 
may  do  so;  that  any  creditor  with  title  to 
or  lien  upon  the  property  attached  may  do 
so.  Miller  v.  White,  46  W.  Va.  67,  33  S.  R 
332,  76  Am.  St  Rep.  791;  U.  S.  Baking  Co. 
V.  Bachman,  38  W.  Va.  84,  18  S.  E.  382, 
3d  Syl.;  Pendleton  v.  Smith,  1  W.  Va.  16. 
Independently  of  the  statute  where  the  at- 
tachment pi'oceeding  is  purely  ex  parte,  as 
in  this  case,  the  defendant  not  being  per- 
sonally served  with  process  and  not  appear- 
ing to  the  action,  the  attachment  may  be 
collaterally  impeached  for  Jurisdictional  de- 
fects in  the  affidavit,  and  unless 'the  affida- 
vit be  lawfully  sufficient  to  support  the  Ju- 
risdiction to  pronounce  Judgment  thereon  it 
is  void.  Failure  to  state  the  nature  of 
plaintiflTs  claim,  as  required,  is  not,  as  we 
hold,  a  mere  irregularity;  it  goes  to  the 
very  life  of  the  writ,  rendering  it  void  and 
quashable.  Drake  on  Attachment  (6th  Ed.) 
§  87a  to  §  89b,  both  inclusive.  See  on  the 
subject  of  stating  the  nature  of  plaintiff's 
claim,  and  supporting  our  cases  cited.  Van 
Fleet  on  Collateral  Attack,  §  263. 

[8J  But  the  petitioner,  a  subsequent  at^ 
taching  creditor,  claiming  right  to  attack 
the  prior  attachment  of  defendant,  must  of 
course  himself  show  a  valid  attachment 
Without  this  he  can  have  no  standing  in 
court  4  Oyc  646.  A  prima  facie  case  is 
made,  according  to  the  authorities,  by  show- 
ing valid  process  and  warrant  of  attach- 
ment and  a  sufficient  affidavit  4  Cyc  646, 
and  cases  cited  in  notes.  This  rule  seems 
to  be  contemplated  by  our  statutes,  especial* 
ly  section  23,  chapter  106,  Code  1906.  Has 
petitioner  alleged  and  proven  a  case  enti- 
tling it  to  attack  defendant's  attachment? 
If  not  it  should  be  denied  any  relief.  De- 
fendant insists  it  has  not  done  so;  that  its 
affidavit  is  defective  in  the  same  particular 
In  which,  his  affidavit  has  been  held  bad, 
failure  to  state  a  good  cause  of  action 
against  Watson.  The  affidavit  states  the 
nature  of  petitioner's  claim  to  be:  "That 
the  said  Watson  on  or  about  the  10th  day 
of  August,  1901,  delivered  to  the  said  Bank 
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a  certain  cbectc  order  or  draft  for  tbe  sum 
of  Fifteen  Hundred  pounds  sterling  of  the 
Current  money  of  the  Kingdom  of  Great 
Britain;  that  said  check,  order  or  draft 
was  at  the  request  of  said  Watson  forward- 
ed for  Collection  through  said  Bank's  cor* 
respondent  In  the  City  of  New  York,  State 
of  New  York;  that  said  Bank  of  Union 
was  Informed  hy  Its  said  correspondent  that 
the  proceeds  of  said  check  order  or  draft 
amounted  to  the  sum  of  Seven  Thousand 
Two  Hundred  and  Seventy-£lght  and  75-100 
Dollars  which  had  been  placed  to  the  credit 
of  the  said  Bank  of  Union;  that  thereupon 
said  Watson  gave  sundry  checks  or  orders 
on  said  Bank,  many  of  which  the  said  Bank 
paid  on  the  faith  of  said  information  so  re- 
ceived from  Its  said  correspondent  in  New 
York;  but  the  said  check  order  or  draft  so 
forwarded  for  collection  as  aforesaid  was 
not  paid  when  it  was  duly  presented  for 
payment,  and  the  balance  now  due  the  said 
Bank  of  Union  from  said  Watson  by  rea- 
son of  said  transaction  amounts  at  least  to 
the  sum  of  Six  Thousand  Dollars/'  The 
contention  of  defendant  is  that  as  the  af- 
fidavit admits  that  petitioner  received  cred- 
it in  the  New  York  bank,  for  the  full  pro- 
ceeds of  the  draft,  this  was  the  equivalent 
of  imyment  to  it  of  the  draft,  and  that  as 
there  is  no  allegation  or  evidence  of  protest, 
it  must  be  assumed  there  was  none,  so  as 
to  bind  petitioner,  or  authorize  the  New 
York  bank  to  charge  back  the  draft  or  ren- 
der it  liable  for  the  proceeds  thereof.  It  Is 
quite  true  that  to  render  the  Indorser  of  a 
note  or  bill  liable  it  must  be  duly  protested 
for  non  payment,  as  the  authorities  cited  by 
defendant's  counsel  hold;  but  we  are  of 
opinion  that  the  omission  to  allege  that  the 
draft  was  duly  protested  is  substantially 
covered  by  the  averment  that  the  draft  was 
not  paid  when  duly  presented,  and  that  the 
balance  then  due  petitioner  from  Watson  by 
reason  of  said  transaction  amounts  to  at 
least  the  sum  sued  for.  We  think  the  aver- 
ment sufficient  to  let  in  proof  in  the  trial 
of  liability  by  notice  of  protest,  or  protest 
waived,  as  it  may  have  been,  or  liability 
Incurred,  as  it  may  have  been,  by  some  oth- 
er kind  of  waiver,  or  liability  by  special 
contract  by  petitioner  with  Its  New  York 
correspondent.  It  is  unnecessary  to  set  out 
in  detail  the  evidential  facts.  We  think 
this  affidavit  a  substantial  compliance  with 
our  statute,  and  the  authorities  on  the  sub- 
ject See  4  Qyc,  490,  and  decisions  and  prec- 
edents cited  in  notes. 

The  Judgment  complained  of  simply  dis- 
missed plaintiff's  petition,  on  motion  of  de- 
fendant The  case  was  not  allowed  to  come 
to  trial  on  its  merits.  For  the  reasons  giv- 
en we  think  there  Is  error  in  that  Judgment 
and  that  it  must  be  reversed,  and  the  case 
remanded  to  be  further  proceeded  in  ac- 
cording to  the  principles  enunciated  herein 


and  further  according  to  the  rules  and 
principles  of  law  governing  the  trial  of  like 
cases,  and  we  will  so  order. 

ROBINSON,  J.,  dissents. 

POFFENBARGER,  J.  (dissenting).  I  am 
compelled  to  dissent  from  the  views  of  the 
majority  of  the  court  upon  the  only  proposi- 
tion upon  which  the  decision  is  fatal  to  the 
right  of  the  defendant  in  error,  namely,  the 
insufficiency  of  the  affidavit  respecting  the 
nature  of  the  demand.  Our  decisions  are 
not  uniform  as  to  the  character  of  the  state- 
ment required  by  the  statute.  Kesler  v.  Lap* 
ham,  46  W.  Va.  293,  33  S.  E.  289,  requires  a 
statement  showing  all  the  essential  elements 
of  a  right  of  recovery,  not  merely  an  indi- 
cation of  the  nature  of  the  claim.  It  is  the 
only  case  that  does  require  so  much  detail 
and  certainty  in  an  aflSdavlt  for  an  attach- 
ment in  a  Justice's  court,  and  it  fails  to 
overrule  others  clearly  inconsistent  with  it 
Lively  T.  Loan  Association,  46  W.  Va.  181« 
83  S.  B.  93,  applies  a  more  liberal  rule.  In 
the  former  case  the  action  was  for  the  amount 
due  on  certain  loan  association  stock,  stand- 
ing on  the  books  of  the  association  in  the 
name  of  a  person  other  than  the  plaintiff, 
or  at  least  originally  Issued  to  such  other 
person.  The  affidavit  did  not  expressly  state 
any  assignment  thereof.  It  showed  only  that 
the  plaintiff  was  suing  as  an  assignee.  Never- 
theless the  court  held  It  sufficient  In  Todd 
&  Smith  T.  Gates,  20  W.  Va.  464,  the  affidavit 
stated  the  demand  to  be  "for  transcript  of 
foreign  Judgment"  There  was  no  specifica- 
tion as  to  the  Judgment  or  the  parties  there- 
to or  the  court  in  which  it  had  been  rendered* 
but  it  was  upheld  as  conforming  substantial- 
ly to  the  requirements  of  the  statute.  The 
opinion  in  that  case  was  written  by  Judge 
Snyder,  who  cited  In  support  of  his  position 
McCluny  v.  Jackson,  6  Grat  (Va.)  96,  fully 
sustaining  It  In  many  Jurisdictions,  the 
pleadings  may  be  looked  to  for  a  statement  of 
the  nature  of  the  demand  and  there  seems  to 
be  no  good  reason  for  requiring  the  entire 
case  to  be  unfolded  In  the  affidavit  in  dupli- 
cation of  the  pleadings.  To  a  limited  extent 
the  attachment  is  separate  from  the  main 
suit,  but  It  is  dependent  upon  It  and  related 
and  attached  to  it  It  Is  a  subsidiary  branch 
of  the  main  cause.  However  It  may  be  in 
common-law  actions,  in  which  the  parties  are 
always  represented  by  attorneys  learned  in 
the  law,  there  is  reason  for  the  liberality  of 
procedure  approved  in  Todd  &  Smith  v.  Gates 
and  Lively  v.  Loan  Association,  In  Justice's 
courts  in  which  the  parties  themselves  may 
conduct  their  proceedings  i)ersonally  or  by 
agents.  There  the  amounts  in  controversy 
are  small  and  the  time  Intervening  between 
seizure  and  trial  short,  wherefore  no  great 
hardship  can  result  f  roni  the  seizure  of  prop- 
erty under  attachment  in  advance  of  adjudi- 
cation.   Process  is  generally  returnable  in  a. 
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▼ery  few  daya.  In  the  drctilt  conrt,  property 
may  remain  in  the  hands  of  the  officer  for 
R  considerable  time  before  there  Is  an  oppor- 
tunity to  test  the  grounds  of  the  attachment. 
The  terms  of  the  statute  do  not  indicate  in- 
tent to  require  full  statement  of  a  cause  of 
action.  It  requires  only  a  statement  of  the 
nature  of  the  claim.  Description  of  the  claim, 
as  one  for  an  account  for  merchandise  or 
services  or  the  amount  due  on  a  note  or  a 
check,  indicates  in  a  general  way  its  nature 
and  brings  the  affidavit  within  the  terms  of 
the  statute.  Anything  additional  must  be 
found  elsewhere  than  in  the  legislative  lan- 
guage. It  is  added  by  the  court  upon  the 
assumption  of  some  common  law  or  other  re- 
quirement which  the  Legislature  is  deemed 
to  have  intended  to  adopt  by  implication. 
As  the  attachment  is  purely  a  statutory  pro- 
ceeding, unknown  to  the  common  law,  the  as- 
sumption or  presumption  of  such  legislative 
intent  seems  to  have  little  or  nothing  to 
stand  upon. 

For  these  reasons,  I  would  affirm  the  judg- 
ment of  the  court  below. 


(71  W.  Va.  481) 

BATTEN  V.  HOPE  NATURAL  GAS  CO.  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  17,  1912.) 

(SyllahuB  hy  the  Court.) 

Mines  and  Minerals  (§  78*)— Oil  Lbabb— 

Suit  to  Cancel. 

Decree  of  lower  court  affirmed  by  the  con- 
currence therein  of  three  judges,  one  of  them 
voting  to  affirm  for  one  reason  and  two  for  an- 
other.   Two  judges  dissent  and  would  reverse. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  %%  205-207;  Dec.  Dig.  { 
78.»J 

Brannon,  P.,  and  Williams,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Harrison 
County. 

Bill  hy  John  M.  Batten  against  the  Hope 
Natural  Gas  Company  and  others.  Decree 
for  defendants,  and  complainant  appeals.  Af- 
firmed. 

Davis  &  Davis  and  Osman  E.  Swartz,  all 
of  Clarksburg,  for  appellant  A.  B.  Fleming, 
Charles  Powell,  and  Kemble  White,  all  of 
Fairmont,  for  appellees. 

WILLIAMS,  J.  John  M.  Batten  convey- 
ed to  E^  21.  Batten  105  acres  of  land  in 
fee,  reserving  a  vendor's  lien  to  secure  the 
unpaid  purchase  money,  and  reserving  also 
one-half  the  oil  and  gas.  After  the  convey- 
ance E.  A  Batten  executed  to  the  Hope  Nat- 
ural Gas  Company  a  lease  for  oil  and  gas, 
as  If  he  owned  it  all,  to  run  for  ten  years, 
and  as  long  thereafter  as  oil  or  gas  should 
be  produced,  and  the  lessee  covenanted  to 
complete  a  well  within  four  months,  or  to 
pay  $26.25  quarterly,  In  advance,  for  delay. 
The  purchase  money  not  being  paid  when 
due,  John  M.  Batten  brought  a  suit  to  en- 
force his  lien,  and  purchased  the  land  at  the 


Judicial  sale  for  less  than  Uie  amount  of  his 
lien.  On  the  7th  of  February,  1908,  the  sale 
was  confirmed,  and  a  deed  was  executed  to 
him  on  the  26th.  Claiming  that  the  rights 
of  the  Hope  Natural  Gas  Company,  under 
the  lease,  were  extinguished  by  the  sale,  he 
thereafter  refused  to  accept  payment  of  any 
delay  rentals.  On  the  other  hand,  the  lessee 
claimed  that,  because  it  was  not  a  party  to 
the  suit,  its  rights  were  not  affected  by  the 
sale,  and  that  Batten's  action  in  having  the 
delay  rentals  becoming  payable  pending  the 
suit,  collected  for  his  benefit,  by  a  receiver 
of  the  court,  amounted  to  a  ratification  of 
the  lease,  and  estopped  him  to  deny  its  valid- 
ity. No  oil  or  gas  has  been  discovered,  and 
no  entry  made  on  the  land  for  the  purpose 
of  prospecting.  The  lessee  continued  to  de* 
posit  the  quarterly  rentals,  l)ecoming  due  aft- 
er the  sale,  in  the  Eimpire  National  Bank 
at  Clarksburg,  to  the  credit  of  John  M.  Bat- 
ten, in  the  manner  the  lease  provided  it 
might  do  for  the  benefit  of  its  lessor.  There- 
upon John  M.  Batten  brought  tills  suit  to 
have  the  lease  canceled,  as  constituting  a 
cloud  upon  his  title,  and  on  the  9tb  of  June, 
1910,  a  decree  was  rendered  adjudging  that 
plaintiff  was  not  entitled  to  the  relief,  and 
dismissing  his  bill;  and  from  it  he  has  ap- 
pealed. 

The  decree  of  the  lower  court  is  affirmed; 
Judges  POFFENBARGER,  MILLER,  and 
ROBINSON  concurring  in  afiirmance,  Judge 
POFFENBARGER  for  one  reas<m,  and 
Judges  MILLER  and  ROBINSON  for  an- 
other. Judges  BRANNON  and  WILLIAMS 
dissent,  and  would  reverse  the  decree. 

MILLER,  J.  Bound  by  the  rule  of  stare 
decisis  I  agree,  that  a  lessee  of  an  oil  lease 
executed  by  a  sendee  is  not  as  a  general 
rule  a  necessary  party  to  a  suit  to  enforce 
a  vendor's  lien,  and  that  a  purchaser  at  the 
vendor's  suit  would  take  good  title  unen- 
cumbered by  the  oil  lease.  But  like  most 
general  rules  this  rule  is  not  without  its  ex- 
ceptions. 

A  vendor  may  by  his  subsequent  acts  and 
conduct  ratify  the  lease,  or  waive  his  lien  in 
favor  of  such  lessee,  or  estop  himself  from 
asserting  or  enforcing  it  against  sudi  lessee. 

In  this  case  it  appears  that  the  vendor  re- 
served one  half  of  all  the  oil  and  gas.  The 
bill  in  the  vendor's  suit,  and  in  which  he 
became  the  purchaser,  alleges  that  after  the 
execution  and  delivery  of  his  said  deed  the 
vendor,  by  a  separate  contract,  granted  the 
vendee  the  right  and  power  to  collect  and 
apply  to  his  own  use  all  the  money  paid  as 
rental  on  the  land,  so  long  as  the  legal  title 
thereto  should  remain  in  him,  amounting  to 
one  dollar  per  acre  per  annum,  payable 
Quarterly  in  advance,  the  next  quarterly  pay- 
ment falling  due  June  11,  1907.  Now  what 
was  the  meaning  of  this  agreement?  The 
vendor  had  reserved  half  of  the  oil  and  gas. 


•For  other  case?  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-Nt.  Series  ft  Rep'r  Indexes 
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By  thi9  reservation  was  he  not  entitled  to 
half  the  commutation  money  and  oil  and  gas 
rental  reserved  in  the  lease?  Clearly  so. 
But  by  his  contract  he  recognized  the  right 
of  his  vendee  to  make  a  lease  of  the  whole 
oil  and  gas  interest  and  to  take  all  the  rental 
money  so  long  as  the  legal  title  should  re- 
main in  him.  What  then?  By  plain  impli- 
cation after  that  it  was  to  follow  the  legal 
title,  not  that  the  lessee's  rights,  for  which 
he  paid  and  was  to  continue  to  pay  under 
the  lease  should  by  a  voluntary  sale  and 
transfer  of  the  title  by  the  vendee,  or  In 
proceedings  by  the  vendor  to  sell  the  land, 
be  thereby  cut  off. 

That  such  was  the  plaintiff's  own  inter- 
pretation of  his  contract  is  plainly  manifest- 
ed, first,  by  his  omission  to  make  the  lessee 
a  party  to  his  suit;  second,  by  his  prayer 
for  a  special  receiver,  to  sequester  the  rents, 
and  his  acceptance  of  the  rents  paid  by  the 
lessee  pendente  lite  into  the  receiver's  hands, 
and  appropriated  and  applied  by  the  decree 
on  the  vendor's  debt 

We  think  his  contract  and  conduct 
amounts  to  a  ratification  and  that  he  is  con- 
cluded and  estopped,  now  that  he  has  acquir- 
ed legal  title  to  the  land,  from  asserting 
rights  inconsistent  with  his  previous  acts 
and  conduct  in  reference  to  the  lease.  This 
conclusion  1  think  fully  supported  by  the 
following  authorities  cited  by  counsel  for  the 
appellee:  4  Am.  &  Bng.  Dec.  in  Eq.  304,  and 
note;  Mann  v.  Peck,  45  W.  Va.  18,  26,  30 
S.  B.  206;  Bigelow  on  Elstoppel  (5th  Ed.) 
673  and  684;  Town  of  Ansonia  v.  Cooper,  64 
Conn.  536,  30  Atl.  760;  Matter  of  Peaslee, 
73  Hun,  113,  25  N.  Y.  Supp.  940.  See,  also, 
Piatt  on  Leases,  170,  and  cases  cited,  particu- 
larly Doe  dem  Whitaker  v.  Hales,  7  Bing. 
322;  8.  c.  5  Mo.  &  Pa.  132;  also  Jones  on 
Landlord  and  Tenant,  S  25,  p.  32. 

I  would  affirm  the  decree. 

POPFBNBARGER,  J.  (concurring).  Our 
statutory  vendor's  lien  is  not  a  reservation 
of  title.  It  is  Just  a  specific  lien  upon  the 
land.  Like  a  mortgage,  it  binds  particular 
land  to  the  payment  of  a  debt,  but  likeness 
in  some  respects  is  all  that  can  be  asserted. 
At  the  point  of  title  the  resemblance  fails. 
A  mortgagee  holds  the  legal  title  with  right 
of  possession  on  default  of  payment  A  ven- 
dor does  not  Both  legal  title  and  right  of 
possession  are  in  the  vendee  after  default 
as  well  as  before.  Hence  the  possession  of 
his  tenant  is  rightful,  but  subject  to  loss  by 
sale  of  the  property  in  the  enforcement  of 
the  lien.  Obviously,  therefore,  the  tenant 
has  a  legal  interest  in  the  property.  He  has 
a  term  which  the  law  recognizes.  Having 
such  an  interest,  he  is  one  of  the  class  of 
persons  entitled  to  be  heard,  under  equitable 
rules  and  principles,  in  proceedings  against 
the  property  affecting  his  Interest  therein. 
In  equit>'  all  interested  persons  are  necessary 
parties.     Subsequent  purchasers  of  property 


subject  to  a  vendor's  lien  are  proper  and  neo 
essary  parties  to  a  suit  to  enforce  the  lien. 
They  have  a  right  to  show  the  lien  has  been 
satisfied,  or,  if  it  has  not,  to  discharge  it  by 
payment,  and  thus  protect  their  interests.  If 
they  are  purchasers  of  only  portions  of  tbe 
land,  they  are  entitled  to  have  tbe  residue 
first  sold  as  a  measure  of  protection  to  their 
recognized  interests.  Clark  v.  Timber  Co^  70 
W.  Va.  312,  73  S.  E.  919.  Though  not  strictly 
a  purchaser,  the  lessee  in  this  case  had  ac- 
quired an  interest  in  tbe  property  which  he 
had  a  right  to  protect  He  ought  to  have 
been  permitted  to  show,  if  he  could,  that  the 
lien  had  been  satisfied  or  that  the  property 
would  sell  for  enough  subject  to  the  lease  U> 
pay  the  debt 

Mot  having  been  made  a  party  to  the  for* 
mer  suit  between  Batten  and  Batten  to  en- 
force the  vendor's  lien,  the  interest  of  the 
lessee  has  not  been  extinguished.  Its  lease 
has  not  been  sold  as  it  might  have  been  in 
that  case.  The  present  bill  treats  the  lease 
as  having  been  extinguished  and  obliterated 
by  the  decree  and  sale  in  the  former  suit 
and  seeks  cancellation  thereof,  not  subjection 
to  sale  to  satisfy  the  prior  vendor's  lien. 
Batten,  the  purchaser  at  the  Judicial  sale^ 
does  not  recognize  any  right  in  the  lessee  to 
pay  off  the  balance  of  his  debt  to  protect  its 
term.  Hence  it  cannot  be  said  the  lessee  has 
its  day  in  court  now.  Batten  does  not  rec- 
ognize its  right  to  satisfy  the  lien  by  way  of 
protection  of  its  term.  He  looks  upon  the 
lessee,  not  only  as  having  no  right  now  as 
against  his  lien,  but  as  never  having  had 
any  right  He  regarded  himself  as  occupying 
the  position  of  a  mortgagee,  who,  entitled  to 
the  possession,  rents,  issues,  and  profits,  on 
default,  need  not  notice  in  any  manner  per- 
sons claiming  subsequent  rights  under  the 
mortgagor.  As  he  was  not  a  mortgagee  and 
held  only  a  lien  enforceable  in  equity,  he 
should  have  made  the  lessee  a  party  to  his 
bill  and  thus  given  opportunity  to  protect  its 
term.  Of  course,  the  vendor*s  lien  was  su- 
perior to  the  lease.  It  was  prior  and  bound 
every  interest  in  the  land.  Nevertheless  sub- 
sequent equities  could  arise  conferring  upon 
strangers  the  right  to  be  heard.  Turk  v. 
Skiles,  38  W.  Va.  404,  18  8.  E.  561;  Chirk 
V.  Timber  Co.,  cited.  If  the  lessee  had  been 
made  a  party,  and  failed  to  show  any  rea- 
son why  the  land  should  not  be  sold  as  a 
whole  to  satisfy  the  lien,  and  such  a  sale 
had  taken  place,  its  rigbt  under  the  lease 
would  have  been  extinguished. 

Entertaining  those  views,  I  think  the  court 
properly  dismissed  plaintiff's  bill,  and  would 
affirm  the  decree. 

WILLIAMS,  J.  (dissenting).  The  facts 
are  not  disputed;  and  the  record  presents 
two  purely  legal  questions,  viz.:  (1)  Did 
the  sale  extinguish  the  lease;  and  (2)  did 
the  collection  of  the  delay  rentals  pending 
the  litigation  and  their  application  to  his 
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debt  amount  to  a  ratification  of  the  lease 
by  plaintiff,  and  estop  him  to  deny  the  rights 
of  the  lessee  thereunder? 

Strictly  speaking,  an  oil  and  gas  lease 
is  not  a  lease  at  all,  although  It  Is  generally 
so  called.  It  is  only  an  irrevocable  li- 
cense to  make  exploration  for  those  natural 
products,  and  gives  right  to  possession  of  the 
surface  only  for  purposes  of  exploring  for 
and  producing  the  products.  If  found.  After 
discovery  and  production,  the  right  of  the 
grantee  to  carry  away  and  dispose  of  the 
product,  which  is  a  part  of  the  very  sub- 
stance of  the  earth  itself,  becomes  a  vested 
right,  determinable  only  by  his  failure  to 
continue  the  production.  Hence  there  are 
many  incidents  belonging  to  the  ordinary  lease 
growing  out  of  the  relation  of  landlord  and 
tenant,  which  do  not  obtain  in  an  oil  and 
gas  lease.  But,  there  having  been  no  entry 
upon  the  laud  for  the  purpose  of  exploration 
in  this  case,  the  rights  of  defendant  are 
certainly  no  greater  than  the  rights  of  a 
tenant  under* an  ordinary  lease.  The  lessee 
had  acquired  no  vested  right  to  the  oil  in 
place,  and  no  vested  interest,  either  legal  or 
equitable,  in  the  land.  Therefore  the  same 
principles  can  be  applied  in  determining 
the  rights  of  the  defendant,  as  would  be  ap- 
plied if  it  were  the  tenant  of  E.  A.  Batten. 

Between  lessor  and  lessee  there  is  privity  of 
estate.  The  tenancy  depends  upon  the  estate 
of  the  landlord,  and,  if  his  title  fail,  it  neces- 
sarily terminates  the  lease,  because  the  lessor 
is  no  longer  landlord ;  and  it  is  an  elemental 
principle  that  the  lessor  can  confer  on  his 
lessee  no  greater  right  than  he  possesses 
himself.  Defendant  had  constructive  knowl- 
edge of  the  Incumbrance  upon  the  lessor's 
title,  and  leased  subject  to  the  right  of  the 
vendor  to  enforce  his  lien.  It  must  have 
known  that  the  enforcement  of  the  vendor's 
right  might  result  in  the  loss  of  title  to  the 
vendee,  and  consequently  a  termination  of 
Its  lease,  and  it  took  that  risk.  If  the  ten- 
ant's estate  were  not  dependent  on  his  land- 
lord's title,  it  would  be  possible  for  a  mort- 
gagor, or  vendee  of  land  subject  to  a  vendor's 
lien,  to  lease  the  land  for  a  term  of  years, 
and,  by  collecting  the  rent  in  advance,  to 
materially  affect,  if  not  destroy,  the  value 
of  the  security.  But,  as  early  as  1778,  it 
was  held  by  the  Court  of  Kings  Bench  in 
Keech  v.  Hall,  1  Doug.  21,  Lord  Mansfield 
delivering  the  opinion,  that :  "The  mortgagor 
has  no  power,  express  or  implied,  to  let 
leases,  not  subject  to  every  circumstance 
of  the  mortgage."  In  that  case  the  mortgagee 
was  permitted  to  treat  the  lessee  as  a  tres- 
passer, and  recover  in  ejectment.  The  same 
rule  is  applied  in  this  country.  "A  mort- 
gagor, or  his  grantee,  cannot  make  a  lease 
of  mortgaged  premises  which  will  give  great- 
er rights  than  he  possesses,  and  that  will 
interfere  with  the  rights  of  the  mortgagee 
to  enter  for  conditions  broken."  Taylor  r. 
Adams,  115  111.  570,  4  N.  B.  837.  "A  lease 
made  by  a  mortgagor  subsequent  to  his  giving 


his  mortgage  is  of  no  validity  as  against  the 
mortgagee.  As  to  him  the  tenant  is  a  tres- 
passer, not  entitled  to  notice  to  quit  or 
to  waygoing  crops."  Howell  v.  Schenck, 
24  N.  J.  Law,  89.  So  far  as  it  affects  the 
question  under  consideration,  the  rights  of 
a  vendor  holding  a  lien  for  the  purchase 
money  are  not  essentially  different  from 
those  of  a  mortgagee,  and  it  is  well  settled 
that  a  lease  by  the  mortgagee  is  terminated 
by  redemption;  and,  vice  versa,  a  lease 
by  the  mortgagor,  subsequent  to  the  mortgage 
is  terminated  by  foreclosure.  1  Jones  on 
Mortgages,  §  783;  1  McAdam  on  Landlord 
and  Tenant  (4th  Ed.)  §  72. 

This  question  was  decided  by  the  Supreme 
Court  of  California  in  a  very  able  and  lucid 
opinion  delivered  by  Justice  f^eld  in  Mc- 
Dermott  v.  Burke,  reported  in  16  Cal.  580. 
The  law  is  so  well  stated  by  that  distin- 
guished jurist  that  I  quote  his  language  at 
some  length.  At  page  589  of  the  report  he 
says:  "A  mortgagor  cannot  make  a  lease 
which  will  bind  his  mortgagee,  where  the 
lessee  at  the  time  had  notice  of  the  mortgage, 
either  actual  or  constructive.  The  interest 
of  the  lessee  in  such  case  is  dependent  for  its 
duration,  except  as  limited  by  the  terms 
of  the  lease,  upon  the  enforcement  of  the 
mortgage.  So  long  as  the  mortgage  remains 
unenforced,  the  lease  is  valid  against  the 
mortgagor,  and  in  this  state  against  the 
mortgagee;  but  with  its  enforcement  the 
leasehold  interest  'is  determined.  There  is 
no  privity  of  contract  or  of  estate  between 
the  purchaser  upon  the  decree  of  sale  and  the 
tenant  The  purchaser  may,  therefore,  treat 
the  tenant  as  an  occupant  without  right, 
and  maintain  ejectment  for  the  premises. 
He  cannot,  for  the  want  of  such  privity, 
count  upon  the  lease,  and  sue  for  the  rent 
or  the  value  of  the  use  and  occupation. 
The  relation  between  the  purchaser  and  ten- 
ant is  that  of  owner  and  trespasser  until 
some  agreement,  express  or  implied,  is  made 
between  them  with  reference  to  the  occupa- 
tion. Until  then  both  are  equally  free  from 
any  contract  obligations  to  each  other."  The 
following  cases  are  also  in  point,  viz. :  Simers 
V.  Saltus,  3  Denio  (N.  Y.)  214;  Burr  v. 
Stenton,  52  Barb.  (N.  Y.)  377;  Taylor  v. 
Adams,  115  111.  570,  4  N.  E.  837;  Smyrna 
B.  &  Lb  Ass'n  V.  Worden,  5  Houst.  (Del.)  508 ; 
Haven  y.  Adams,  4  Allen  (Mass.)  80;  Howell 
V.  Schenck,  24  N.  J.  Law,  89;  Kennett  v. 
Plummer,  28  Mo.  142;  Teal  v.  Walker,  111 
U.  S.  242,  4  Sup.  Ct  420,  23  L.  Ed.  415; 
Russum  v.  Wanser,  53  Md.  92;  Hill  y.  Jor- 
don,  30  Me.  367. 

It  would  seem  to  follow  almost  as  a  mat- 
ter of  course  that,  if  the  lease  is  terminated 
by  the  sale,  there  would  be  no  occasion  to 
make  the  lessee  a  party  to  the  foreclosure 
proceeding;  certainly  not  when  he  is  not 
in  possession.  Downard  v.  Groff,  40  Iowa, 
597.  Being  privy  to  his  lessor,  he  is  as  much 
bound  by  the  decree  against  his  landlord 
as  if  he  had  been  made  a  party ;  for  privies 
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as  well  as  parties  are  bound  by  'Judicial 
proceedings.  If  defendant  had  produced  oil 
or  gas  pending  the  existence  of  the  lessor's 
title,  it  might  then  have  been  necessary  to 
make  It  a  party,  for  its  right  to  the  oil 
and  gas  would  then  have  become  vested, 
and  it  could  not  have  been  divested  without 
a  chance  to  be  heard.  But  it  had  not  so 
much  as  entered  on  the  land  for  the  purpose 
of  prospecting.  Moreover,  the  bill  sought 
no  relief  against  the  lessee,  but  recognized 
the  validity  of  the  lease,  as  long  as  the 
lessor's  estate  lasted.  The  vendor  could  not 
do  otherwise.  But  recognizing  the  rights 
of  the  vendee's  lessee  as  long  as  the  vendee's 
title  exists  is  by  no  means  an  agreement  to 
extend  the  lease  beyond  such  time.  No  such 
implication  arises.  The  collection  of  the 
rental,  pending  foreclosure  suit,  was  not 
inconsistent  with  plaintilTs  present  conten- 
tion, as  I  shall  presently  point  out.  There- 
fore, there  was  no  defense  that  defendant 
could  make,  and  consequently  no  reason  to 
make  it  a  party.  In  Chapman  v.  Railroad 
Co.,  18  W.  Va.  184,  it  is  stated  in  point  1 
of  the  syllabus  that:  "The  general  rule  Is 
that,  when  proceedings  are  had  to  sell  the 
fee  in  land,  it  is  not  necessary  to  make  the 
lessee  of  the  land  a  party  to  the  suit"  In 
the  case  of  Taylor  v.  Adams,  115  IlL  570, 
4  N.  E.  837,  it  was  expressly  held  that  it  was 
not  necessary  to  make  a  subsequent  lessee 
of  the  mortgagor's  grantee  a  party  to  a 
foreclosure  bill.  And  in  9  Enc.  PI.  &  Pr.  345, 
the  general  rule  is  stated  thus:  '*The  fore- 
closure proceeding  terminates  the  lease,  and 
it  is  therefore  not  necessary  to  bring  the 
lessee  into  the  suit  as  a  party  in  order  to 
cut  off  his  interests."  Hence,  if  the  tenant 
were  in  possession,  the  purchaser  might  be 
'  put  to  a  separate  action  against  him  in  order 
to  get  possession.  But  here  defendant  never 
had  possession. 

Did  the  collecting  of  the  rent  accruing  be- 
fore sale  by  the  receiver  of  the  court,  at 
the  instance  of  the  plaintiff,  amount  to  an 
implied  agreement  to  extend  the  lease,  and 
is  plaintiff  thereby  estopped  to  deny  its 
validity?  I  do  not  think  so.  Plaintiff  did 
not  cause  the  Hope  Natural  Gas  Company 
to  take  the  lease,  and  has  done  nothing  to 
Jeopardize  its  interests,  except  to  enforce 
his  lien.  He  claimed  no  interest  in  the  de- 
lay rentals,  other  than  as  a  creditor  of  the 
lessor.  He  did  nothing  to  induce  the  belief 
that  by  the  payment  of  rentals  pending  liti- 
gation the  lease  would  be  extended.  Defend- 
ant had  bound  itself  to  pay  delay  rentals, 
and  those  that  were  paid  before  the  sale 
were  paid  in  discharge  of  its  voluntary  ob- 
ligation to  its  lessor,  and  he  got  credit  for 
them  on  his  debt  to  plaintiff.  At  the  time 
the  rentals  were  collected  by  the  receiver, 
there  was  no  privity  between  plaintiff  and 
it,  and  could  not  have  been,  for  plaintiff  was 
not  the  owner  of  the  land,  and  could  not 
then  have  known  that  he  would  become  such. 
Not  then  being  in  a  position  to  make  a  lease 


of  the  land,  it  follows  that  plaintiff  could 
not  have  ratified  one  made  by  another.  Mc^ 
Cracken  v.  City  of  San  Francisco,  16  Cal. 
591.  The  bm  alleged  the  Insolvency  of  E. 
A.  Batten,  and  suggested  defendant  as  his 
debtor.  Plaintiff  had  a  right  to  have  the 
rental  money  coming  to  his  debtor  applied 
on  his  debt ;  and  the  application  of  it  raises 
no  Implied  agreement  between  plaintiff  and 
the  lessee  that  any  new  conditions  attached 
to  its  payment  The  rentals  were  simply 
paid  pursuant  to  the  original  lease,  and  the 
lessor  received  credit  for  them,  on  his  debt 
to  plaintiff.  Plaintiff  had  agreed  with  his 
vendee  that  he  might  recefve  all  the  delay 
rentals  as  long  as  he  continued  owner  of 
the  land.  Defendant  was  no  party  to  this 
agreement;  and,  so  far  as  the  record  shows, 
had  no  knowledge  of  it  There  was  no  duty 
on  plaintiff  to  stop  their  payment,  until  he 
became  the  owner  of  the  land;  but,  the 
lessor  being  his  debtor,  he  had  a  right  to 
have  them  collected  and  applied  on  his  debt 
They  were  so  applied;  and,  after  crediting 
all  the  delay  rentals  collected  pending  suit, 
the  land  still  did  not  sell  for  enough  to  pay 
off  the  vendor's  lien,  and  plaintiff  was  given 
a  personal  recovery  for  the  deficiency. 

The  last  quarterly  rental  becoming  due  be- 
fore the  confirmation  of  the  sale  was  for  the 
quarter  ending  April  11,  1908,  and  was  paid 
to  the  receiver  on  the  28th  of  the  preceding 
December.  The  sale  of  the  land  was  made 
on  the  30th  of  December,  1907,  confirmed  op 
the  7th  of  February,  and  a  deed  was  made 
to  plaintiff  on  the  20th  of  February,  1908. 
Counsel  for  defendant  Insist  that,  inasmuch 
as  plaintiff  received  the  rental  for  a  quarter 
which  did  not  end  until  after  confirmation 
of  the  sale,  there  was,  therefore,  an  implied 
promise  to  conttoue  the  lease.  But  plaintiff 
could  only  be  affected  by  what  he  received 
after,  not  before,  he  beotme  the  purchaser. 
Only  his  conduct  after  he  became  owner  ot 
the  land  could  have  misled  the  lessee.  It 
does  not  appear  why  the  rental  payable  on 
the  nth  of  January,  1908,  was  anticipated 
by  the  lessee.  But  it  does  appear  that  on 
the  28th  of  December,  1907,  when  it  was  paid, 
plaintiff  was  not  the  owner  of  the  land,  and 
could  not  then  have  known  that  he  would 
become  the  owner.  That  was  on  the  day  on 
which  the  commissioner  first  offered  the  land 
for  sale,  and  the  highest  bid  offered  was 
$2,300,  made  by  one  Wm.  F.  West  The  com- 
missioner, not  being  willing  to  accept  that 
bid,  continued  the  sale  to  the  30th  of  Decem- 
ber, at  which  time  plaintiff  purchased  at  the 
price  of  $2,860.  There  was.no  provision  in 
the  lease  for  keeping  it  alive  for  a  less  period 
than  three  months  by  payment  of  a  less  sum 
than  the  amount  stipulated  for  a  whole 
quarter,  and  hence  it  was  necessary  to  pay 
that  quarterly  rental  in  full,  in  order  to  pre- 
serve the  lessee's  rights,  pending  the  suit 
When  defendant  paid  it,  he  took  the  risk  of 
losing  the  benefit  of  it.  In  the  event  his  ies- 
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sor's  title  failed.  I  admit  that,  if  plaintiff 
had  received  any  rentals  falling  due  after  he 
acquired  title,  the  case  would  likely  be  dif- 
ferent, for  it  seems  to  be  the  law  that  the 
receipt  of  rent  by  the  purchaser  of  land  sub- 
ject to  a  lease  falling  due  after  he  becomes 
the  purchaser  raises  an  implied  agreement 
to  continue  the  lease;  and,  by  estoppel, 
creates  the  relation  of  landlord  and  tenant. 
Gartside  r.  Outley,  58  111.  210,  11  Am.  Rep. 
59.  But  since  his  purchase  plaintiff  has  not 
received  any  rentals,  and  has  stubbornly  re- 
fused to  recognize  any  rights  in  the  lessee. 

I  think  the  .court  erred  in  denying  the  re- 
lief prayed  for,  and  that  the  decree  appealed 
from  ought  to  be  reversed,  and  a  decree  en- 
tered here  giving  plaintiff  relief. 

BRANNON,  P.  I  concur  with  Judge  WIL- 
UAMS. 


(71  W.  Va.  477) 
KANAWHA  OIL  &  GAS  CO.  v.  WBNNBR 

et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  17,  1912.) 

(Syttahus  hy  the  Covri.) 

1.  Mines   and  MiNsaALS   (i  113*)— Liens- 
Leasehold— OUi  Weli/— *'Stbuctubb.*' 

An  oil  well  drilled  on  a  leasehold  estate  is 
a  "structure"  on  land,  within  the  meaning  of 
sectioDS  2  and  3,  c.  75,  Code  1906,  and  a  labor- 
er who  performs  services  in  drilling  or  casing 
such  well  may  acquire  a  lien  on  the  well  and 
the  leasehold  estate. 

[Ed.  Note.—For  other  cases,  see  Mines  and 
Minerals,  Cent_  Dig.  {  234 ;    Dec.  Dig.  |  113.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  7,  pp.  6700-6702;   vol.  8,  p.  7806.] 

2.  Equity  (§  464*)— Bbbob  op  Rbcobd— Cob- 

BECTION— REVEBSAI.. 

On  a  bill  of  review  to  correct  error  of  rec- 
ord, the  court  may  make  the  correction  bv  re- 
versing wholly  the  erroneous  decree  and  en- 
tering such  decree  as  should  have  been  entered. 

[Ed.  Note.—For  other  cases,  see  Equity, 
Cent  Dig.  iS  1129-1140;   Dec.  Dig.  |  46i*] 

3.  Equity  (S  465* )— New  Decbee— Titue. 

It  is  not  material  that  such  decree  is 
styled  after  the  manner  of  the  bill  of  review, 
instead  of  according  to  the  original  suit.  It 
is  nevertheless  a  decree  made  in  the  original 
cause. 

[Ed,  Note.**For  other  cases,  see  Equity, 
Cent.  Dig.  M  1141-1143;   Dec.  Dig.  §  465.^1 

4.  Equity  (|  464*)— Bbroe  of  Recobd— Cob- 
begtion— Review  of  Evidence. 

On  a  bill  of  review  to  correct  error  of 
record,  the  court  cannot  review  the  evidence 
to  correct  an  error  of  judgment  relating  to 
matters  of  fact  Such  error  is  correctible  only 
by  appeal. 

[Ed.  Note.--For  other  cases,  see  Equity, 
Cent.  Dig.  §§  1129-1140;   Dec.  Dig.  §  464.*] 

Appeal  from  Circuit  Court,  Wetzel  County. 

Suit  by  Charles  R.  Wenner  against  the 
Kanawha  Oil  &  Gas  Company  and  others. 
From  a  decree  correcting  a  final  decree  in  a 
suit  for  the  enforcement  of  certain  mechan- 


ics* liens-,  the  Kanawha  Oil  &  Gas  Company 
api>eals.    Affirmed. 

Geo.  L.  Roberts,  of  Pittsburg,  Pa.,  and 
Thos.  P.  Jacobs,  of  New  Martinsville,  for 
appellant  John  Ross,  Jr.,  of  Clarlcsburg,  for 
appellees. 

WILLIAMS,  J.  This  appeal  was  allowed 
on  petition  of  the  Kanawha  Oil  &  Gas  Com- 
pany from  a  decree  made  on  the  19th  of 
May,  1910,  correcting  a  final  decree  made  on 
the  2d  of  November,  1907,  in  the  suit  of 
Chas.  R,  Wenner  v.  Kanawha  Oil  &  Gas  Com- 
pany et  al.,  brought  to  enforce  mechanics' 
liens.  Petitioner  was  duly  served  with  pro- 
cess and  failed  to  appear.  The  bill  was  tak- 
en pro  confesso  as  to  it 

Chas.  R.  Wenner  and  Harry  O.  Wenner 
had  been  employed  by  one  Frank  M.  Miller, 
the  principal  contractor  with  the  Kanawha 
Oil  &  Gas  Company,  to  drill  and  case  an  oil 
well  on  land  demised  to  it  for  the  purpose 
of  producing  oil  and  gas ;  and,  not  being  paid 
for  their  labor  by  said  Miller,  they  filed  no- 
tices with  said  company,  within  35  days  after 
they  ceased  to  labor,  that  they  claimed  liens 
upon  the  oil  well  and  leasehold,  and  had 
them  recorded,  pursuant  to  the  mechanics* 
lien  statute.  The  commissioner,  to  whom  the 
cause  had  been  referred,  reported  in  favor 
of  the  liens,  and  also  that  it  would  not  be 
necessary  to  sell  all  of  the  leasehold,  which 
was  more  than  5,000  acres,  but  that  10  acres 
which  had  been  laid  off  around  the  oil  well, 
including  the  oil  well  and  its  appliances, 
would  be  sufficient  to  satisfy  the  liens.  There 
.were  no  exceptions  to  the  report  and  the 
court  confirmed  it  and  decreed  a  sale  of 
said  10  acres  of  leasehold  and  the  well,  and 
also  decreed  each  of  the  Wenners  a  personal 
recovery  against  the  Kanawha  Oil  &  Gtes 
Company  for  the  amount  of  their  respective 
claims.  The  Wenners  had  executions  issued 
on  the  personal  decrees  and  levied  on  other 
property  of  the  Kanawha  Oil  &  Gas  Com- 
pany. It  thereupon  filed  a  bill  of  review  to 
correct  errors  in  that  decree.  A  temporary 
injunction  was  awarded  by  the  Judge  in  vaca- 
tion, staying  proceedings  under  that  decree. 
The  Wenners  answered  the  bill  of  review, 
and  the  questions  presented  by  it  were  heard 
upon  said  bill,  answer,  general  replication, 
and  upon  the  orders  and  proceedings  in  the 
former  suit;  and  the  decree  was  then  made 
from  which  this  appeal  Is  taken.  Holding 
that  decree  to  be  erroneous,  In  that  it  gave 
personal  recoveries  to  the  Wenners  against 
Frank  M.  Miller,  the  principal  contractor, 
the  court  reversed  the  decree  and  proceeded 
to  enter  "in  lieu  thereof  such  decree  as 
should  have  been  entered.**  The  second  de- 
cree was  the  same  as  the  first  with  the  er- 
rors above  recited  corrected. 

[1]  It  is  suggested,  but  not  urged,  that  an 
oil  well  is  not  subject  to  a  mechanic's  lien. 
But  this  court  has  held  the  leasehold  estate. 
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for  the  purpose  of  producing  oil  and  gas,  and 
an  oil  well  and  its  appliances,  located  there- 
on, are  subject  to  a  mechanic's  lien ;  and 
that  an  oil  or  gas  well  is  a  •*structure"  with- 
in the  meaning  of  sections  2  and  3  of  chap- 
ter 75,  Code  1906.  S  ho  waiter  v.  Loundes  et 
al.,  56  W.  Va.  462,  49  S.  E.  448,  3  Ann.  Cas. 
1096.  The  following  cases  are  also  in  point, 
in  that  one  holds  a  railroad,  and  the  other 
fences  and  walks  appurtenant  to  a  building, 
to  be  "structures"  upon  land,  within  the 
meaning  of  section  3  of  the  mechanic's  lien 
statute:  Lumber  Co.  v.  Railway  Co.,  69  W. 
Va.  682,  72  S.  E.  786;  Oniel  v.  Taylor,  59 
W.  Va.  370,  53  S.  E.  471. 

[2]  Four  errors  were  assigned  in  the  peti- 
tion, but  counsel  have  apparently  abandoned 
all  but  one,  as  only  one  is  discussed  in  their 
brief.  That  assignment  challenges  the  power 
of  the  court  to  re-enter  the  decree  of  sale 
upon  the  bill  of  review.  It  is  insisted  that 
the  court  could  only  correct  errors  in  the 
former  decree,  and  that  any  further  decree 
should  haye  been  made  in  the  original  cause. 
But  we  do  not  think  the  court,  by  entering 
the  decree  complained  of,  did  more  than  to 
correct  the  errors  In  the  former  decree.  The 
bill  having  been  taken  for  confessed  as  to 
the  Kanawha  Oil  &  Gas  Company,  the  error 
charged  in  the  bill  of  review  is  such  as  might 
have  been  corrected  in  the  circuit  court  on 
motion,  pursuant  to  section  5,  c.  134,  Code 
1906.  That  statute  expressly  provides  that 
the  court,  or  the  Judge  in  vacation,  "may,  on 
motion,  reverse  such  judgment  or  decree,  for 
any  error  for  which  an  appellate  court  might 
reverse  it,  if  the  following  section  was  not 
enacted,  and  give  such  judgment  or  decree 
as  ought  to  he  given."  Prior  to  this  statute, 
such  errors  were  correctible  only  by  bill  of 
review  or  petition.  The  statute  affords  an 
additional  remedy,  and  such  error  may  still 
be  corrected  on  bill  of  review.  Gallatin  Land 
Co.  Y.  Davis,  44  W.  Va.  109,  28  S.  E,  747; 
Bank  v.  Shirley,  26  W.  Va.  564.  Reversing 
the  erroneous  decree  and  entering  a  correct 
one  in  its  stead  is  only  a  method  of  correct- 
ing the  error;  and  perhaps  the  best  method. 
It  may  not  always  be  possible  to  correct  the 
error  by  simply  reversing  the  erroneous  part 
of  the  decree,  and  leaving  the  other  part  of 
it  to  stand;  something  may  be  needed  to 
take  the  place  of  the  error ;  the  relief  might 
be  incomplete  without  it,  and  hence  the  stat- 
ute directing  the  manner  of  correction.  The 
decree  dealt  with  no  matter  not  included  in 
the  former  decree,  and  is  Just  such  a  decree 
as  the  original  one  should  have  been.  It 
corrected  the  errors  in  it 

There  can  be  no  doubt  that  the  court  had 
the  power  to  correct  the  error  on  bill  of  re- 
view, in  the  same  manner  that  the  statute 
authorizes  it  to  correct  error  on  mere  motion. 
It  would  be  an  anomalous  condition,  if  the 
court  could  give  greater  relief  on  mere  mo- 
tion than  it  could  on  bill  of  review,  when 


they  are  concurrent  remedies.  If  necessary, 
a  court  of  equity,  which  always  regards  the 
substance  rather  than  the  form  of  pleadings, 
could  regard  the  bill  of  review  as  a  motion, 
and  administer  the  remedy  in  the  manner 
provided  by  the  statute.  But,  as  we  under- 
stand the  practice,  courts  of  equity  have 
always  exercised  the  right  to  correct  errors 
of  record,  on  bill  of  review,  by  reversing  the 
erroneous  decree  and  entering  such  decree 
as  should  have  been  entered. 

[3]  That  the  decree  is  styled  after  tbe 
manner  of  the  bill  of  review.  Instead  of  ac- 
cording to  the  original  suit,  Is  immaterial. 
It  is  nevertheless  a  decree  made  in  the  orig- 
inal suit  While  it  is  true  that  for  some 
purposes  a  bill  of  review  may  be  regarded 
as  a  separate  suit,  still,  the  very  purpose  of 
this  bill  of  review  being  to  correct  errors  ap- 
parent on  the  record,  it  became  a  part  and 
parcel  of  the  original  suit,  as  soon  as  filed. 
Its  allegations  pertain  to  matters  found  only 
in  the  record  of  that  suit,  and  it  vouched  the 
papers  and  orders  of  court  made  therein, 
to  show  the  error  which  it  sought  to  have 
corrected.  It  brought  the  original  cause 
again  before  the  court  for  rehearing,  to  as- 
certiiin  if  there  were,  in  fact,  errors  appar- 
ent on  the  record. 

[4]  On  such  bill  of  review,  only  errors  of 
law  appearing  of  record  could  be  corrected; 
the  court  could  not  re-examine  the  evidence, 
to  correct  errors  of  Judgment  as  to  questions 
of  fact.  Such  errors  in  a  final  decree  are 
correctible  by  appeal  only.  Whethered  ▼. 
Elliott,  45  W.  Va.  436,  32  S.  E.  209;  Dunn's 
ExY  V.  Renick,  40  W.  Va.  349,  22  S.  B.  66. 

There  being  no  exceptions  to  the  com- 
missioner's report,  the  court  could  not  on 
bill  of  review,  re-examine  any  finding  of  fact 
by  the  commissioner.  Bank  v.  Shirley,  26 
W.  Va.  569;  Winston  v.  Johnston's  Ex'rs, 
2  Munf.  (Va.)  303. 

Finding  no  error,  we  affirm  the  decree. 


(71  W.  Va.  614) 

BURNS  V.  WALDRON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  17,  1912.) 

(SyUahui  by  the  Court.) 

1.  Taxation  (§  316*) —Assessobs  — Assist- 
ant AfiSESSOBS— Compensation. 

An  assistant  assessor  of  taxes  is  not  en- 
titled by  law  to  the  10  per  cent  commission 
on  capitation  taxes  collected  by  him,  in  the  aJb- 
sence  of  agreement  with  the  principal  assessor. 

[Ed.  Note. — For  other  cafles,   see  Taxation, 
Cent.  Dig.  {§  522^24,  811;   Dec.  Dig.  §  316.*1 

(Additional  SyUahus  by  Editorial  Staff.) 

2.  Taxation    (f  315*)— Assbssobs—*' Assist- 
ant  Assessobs." 

An  "assistant  assessor"  is  only  a  deputy, 
an  agent,  and  employ^  of  the  assessor,  appoint- 
ed by  the  assessor,  and  removable  by  him. 

[Ed.   Note. — For  other  cases,   see   Taxation, 
Cent.  Dig.  §  521;    Dec.  Dig.  {  315.*] 
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Errdr  to  Circuit  Court,  McDowell  County. 

Action  by  J.  Walker  Bums  against  John 
W.  WaldroD.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Sanders  &  Crockett,  of  Bluefleld,  for  plain- 
tiff in  error.  Cook,  Lltz  &  Howard,  of  Welch., 
for  defendant  in  error. 

BRANNON,  P.  John  W.  Waldron  was  as- 
sistant assessor  under  J.  Walker  Burns, 
chief  assessor  of  taxes  in  the  year  1910  in 
McDowell  county.  Burns  claimed  from  Wal- 
dron the  10  per  cent  commission  allowed  by 
the  statute  for  collection  of  capitation  taxes 
and  road  capitation  taxes.  Code,  c.  29,  § 
53,  serial  section  737  in  Supplement  Code  of 
1909. .  Waldron  claimed  right  to  retain  this 
commission  as  assistant,  and  Burns  on  mo- 
tion recoTcred  verdict  and  Judgment  against 
Waldron  for  such  commission,  and  Waldron 
brings  the  case  to  this  court 

[1, 2]  The  question  in  the  case  is:  Does 
the  commission  belong  to  the  chief  assessor 
collected  by  an  assistant  in  the  assistant's 
territory,  or  to  the  assistant  collecting  it? 
Section  9,  Code,  c.  29,  serial  section  680  of 
Supplement  of  1909,  requires  the  assessor  to 
apportion  the  territory  of  the  county  for 
assessment  for  taxes  between  himself  and 
his  assistants,  thus  giving  the  assistants  sep- 
arate assessment  sections.  It  is  argued  that 
this  gives  the  assistant  his  territory,  separates 
it  from  the  balance,  and  gives  him  sole  pow- 
er of  collection  therein,  with  power  of  dis- 
tress to  compel  payment  the  same  as  rests 
in  the  chief  assessor,  and  he  performs  the 
work,  and  he  is,  as  to  his  section,  the  sole 
assessor  and  sole  collector,  and  the  right  to 
this  commission  attaches  to  him,  without  re- 
quirement on  him  to  account  to  his  chief 
therefor.  We  do  not  concur  in  this  view. 
What  is  an  "assistant  assessor"?  He  is  only 
a  deputy,  an  agent  and  employ^  of  the  as- 
sessor. As  we  said  of  a  deputy  sheriff  tn 
Poling  V.  Maddox,  41  W.  Va.  781,  24  S.  B. 
1000,  "a  deputy  sheriff  is  only  an  agent  of 
the  sheriff,"  so  may  we  say  of  an  assistant 
assessor.  He  is  appointed  by  the  assessor, 
and  is  removable  by  him.  He  is  a  subordi- 
nate. He  acts  for  the  assessor,  and  the  re- 
ward, so  far  as  commission  goes,  is  that  of 
his  princlpaL  Note  that  section  53  does  not 
separate  the  commission  and  give  part  to  the 
assistant  nor  does  any  other  section.  On  the 
contrary,  that  section  says  that  the  chief 
assessor  shall  account  to  the  auditor  for 
capitation  taxes,  deducting  such  commission. 
Thus,  the  section  gives  it  to  the  chief  as- 
sessor. That  is  the  letter  of  the  statute. 
We  have  no  authority  to  interpolate  a  clause 
dividing  the  commission  and  giving  part  to 
the  assessor.  The  letter  of  the  statute  binds 
us.  The  assessor  makes  the  settlement  wltn 
the  auditor  for  state  capitation  taxes,  and 
with  the  sheriff  for  road  capitation,  and  it 
is  he  who  is  allowed  to  deduct  commissions. 


Commission  is  a  prerequisite  of  the  office, 
and  goes  to  its  chief  incumbent  Those  tax- 
es are  charged  to  him.  He  gives  the  bond 
of  responsibility  for  them.  The  assessor  is 
given  by  the  statute  a  salary  of  not  over 
$2,100;  the  assistant  not  over  $600.  Each 
by  the  statute  has  his  salary.  The  statute 
makes  this  provision  for  the  assistant  As 
it  apportions  the  territory,  why  did  it  not 
apportion  the  commission,  if  such  was  the 
intent?  85  Cyc.  1557,  states  the  general 
rule:  "When  the  sheriff's  fees  are  given  by 
statute,  though  the  service  may  be  rendered 
by  the  deputy,  they  are  given  to  the  sheriff.** 
Therefore  we  affirm  the  Judgment 

C71  W.  Va.  616) 

SIMPSON  V.  MANN. 

(Supreme  Court  of  Appeals  of  West  Virghiia. 

Dec.  17,  1912.) 

(ByUahua  by  the  Court,) 

CoNTBACTs   (§   328*)— WBrrxEN   Contracts- 
Modification  BY  Pabol. 

Though  a  written  unsealed  building  con- 
tract  provides  that  no  alterations  or  additions 
shall  be  allowed  or  paid  for  unless  the  same 
and  the  cost  thereof  be  agreed  to  in  writing 
in  advance,  and  no  change  or  modification  of 
the  contract  shall  be  recognized  unless  evi- 
denced by  agreement  in  writing,  yet  a  modifi- 
cation may  be  made  by-  oral  contract  between 
its  parties. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {{  1571-1584;   Dec  Dig.  S  328.*] 

EJrror  to  Circuit  Court,  Mercer  County. 

Action  by  W.  A  Simpson  against  Isaac  T. 
Mann.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

Williams  &  Williams,  of  Bluefield,  and  Wm. 
E.  Chilton,  of  Charlestou,  for  plaintiff  in  er- 
ror. Anderson,  Strother  &  Hughes,  of  Welch, 
and  John  M.  McGrath,  of  Princeton,  for  de- 
fendant in  error. 

BRANNON,  P.  W.  A  Simpson  and  Isaac 
T.  Mann  made  a  written  contract  by  which 
Simpson  contracted  with  Mann  to  build  a 
Presbyterian  church  in  Bramwell.  Simpson 
performed  his  work  in  large  part,  and  claim- 
ing that  the  character  and  cutting  of  the 
stone  entering  into  the  building  was  changed 
from  the  written  contract,  rendering  the 
work  very  much  more  costly  than  it  would 
have  been  according  to  the  contract,  Simpson 
brought  an  action  of  assumpsit  for  the  re- 
covery of  compensation  for  the  work  beyond 
the  provisions  of  the  contract,  and  on  the 
trial  the  court  took  the  case  from  the  Jury 
and  directed  a  verdict  for  the  defendant 

Counsel  for  Mann  make  a  strenuous  effort 
to  dismiss  the  writ  of  error  on  the  ground 
that  the  bill  of  exceptions  does  not  so  iden- 
tify the  oral  evidence  so  as  to  make  it  a  part 
of  the  record.  Upon  examination  of  the  bill 
of  exceptions  we  are  clearly  of  the  opinion 
that  it  very  clearly  and  safely  identifies  the 
oral  evidence  and  brings  it  into  the  record. 
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This  question  Involves  nothing  new  which 
wonld  call  for  a  further  reference  to  this 
ipatter. 

The  written  contract,  not  under  seal,  pro- 
vided '*that  no  alterations  or  additions  shall 
be  allowed  or  paid  for  unless  the  same  and 
the  cost  be  agreed  to  in  writing  In  advance 
and  no  change  or  modification  of  this  con- 
tract shall  be  recognized  unless  evidenced 
by  an  agreement  In  writing.**  Oral  evidence 
was  given  for  the  purpose  of  showing  that 
change  in  the  character  of  the  work  was  or- 
dered in  behalf  of  Mann,  and  that  he  agreed 
to  pay  for  it  additional  compensation.  A 
brief  In  the  case  states  that  the  clause  Just 
quoted  from  the  contract  constitutes  the  rea- 
son why  the  court  took  the  case  from  the 
jury.  We  do  not  think  that  the  clause  Jus- 
tifies that  ruling.  I  quote  from  Page  on  Con- 
tracts, §  1349:  "If  the  written  contract  con- 
tains an  express  provision  that  no  change 
or  modification  thereof  can  be  made,  except 
by  writing  to  be  signed  by  one  or  both  par- 
ties, the  parties  to  such  contract  may,  never- 
theless, modify  or  abrogate  it  by  subsequent 
oral  agreement,  since  the  oral  agreement  will 
operate  as  a  waiver  of  the  terms  of  the  con- 
tract inconsistent  therewith,  including  that 
term  which  requires  subsequent  modification 
to  be  in  writing.  Questions  of  this  sort  are 
often  presented  in  building  contracts,  where 
it  is  provided  that  modifications  of  contracts 
for  extra  work  must  be  in  writing,  and  sub- 
sequent oral  agreements  for  extra  work  or 
modifications  are  held  valid.*'  Bishop  on 
Ck>ntract8,  §  7066,  asserts  this  proposition 
broadly.  "When  he  has  agreed  that  he  will 
only  contract  in  writing  in  a  certain  way,  he 
does  not  thereby  pre<;^ude  himself  from  mak- 
ing a  parol  contract  to  change  it.  There 
can  be  no  more  force  in  an  agreement  in 
writing  not  to  agree  by  parol  than  in  a  parol 
agreement  not  to  agree  in  writing,  and  every 
such  agreement  is  ended  by  the  new  one 
which  contradicts  it**  Morrison  v.  Insur- 
ance Oo.,  69  Tex.  358,  6  S.  W.  605,  6  Am.  St 


Rep.  63 ;  Shepherd  t.  Wysong,  3  W.  Va.  46. 
A  written  contract  is  of  no  higher  dignity, 
except  under  the  statute  of  frauds,  than  an 
oral  contract,  and  the  party  cannot  tie  bis 
hands  from  Its  modification  by  prohibiting  it 
unless  in  writing.  Everywhere  we  find  tbe 
law  to  be  that  a  new  or  changed  contract  will 
take  the  place  of  or  modify  a  former  writ- 
ten contract  not  under  seal.  Clark  on  Con- 
tracts, 610;  9  Cyc.  597.  Though  brief  of 
counsel  for  Simpson  argues  this  question, 
coxmsel  for  Mann  do  not  present  the  want  of 
such  written  modification  as  a  defense  of  the 
action. 

Counsel  for  Mann  rest  their  defense  chief- 
ly on  the  want  of  a  bill  of  particulars,  claim- 
ing that  under  the  Code  the  plaintiff  could 
not  offer  evidence  without  it  We  see  no 
call  made  for  such  bill  on  the  triaL  The 
proper  way  In  which  to  take  advantage  of 
its  want  is  by  objection  to  evidence  or  a  call 
for  it  But  really  a  bill  of  particulars  was 
used  on  the  trial,  and  upon  certiorari  an 
original  declaration  and  minute  bill  of  par- 
ticulars there  sent  up,  so  that  we  see  noth- 
ing in  this  point 

We  think  that  the  court  erred  in  taking 
the  case  from  the  Jury  and  directing  a  ver- 
dict The  oral  evidence  was  In  the  highest 
degree  conflicting  upon  the  material  point 
whether  or  not  Mann  directed  the  change  In 
the  character  of  the  work,  and  whether  the 
superintending  architect  was  agent  of  Mann 
in  directing  the  change,  and  whether  Mann 
promised  to  pay  for  the  changed  work,  and, 
moreover,  the  chief  witnesses  swear  exactly 
opposite  to  each  other,  and  their  credit  is 
directly  involved,  and  these  considerations 
under  well-established  principles  forbade  the 
court  directing  a  verdict  We  express  no 
opinion  upon  the  evidence  whatever.  On  the 
evidence  the  case  was  one  plainly  for  the 
Jury. 

We  therefore  reverse  the  Judgment,  set 
aside  the  verdict,  and  remand  the  case  f6r  a 
new  triaL 
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POLGLAISB  ▼.  COMMONWEALTH. 

(Bapreme  Court  of  Appeals  of  Virginia.    Jan. 

10»  1918.) 

1.   HlOHWATB  (I  166*>— BBGtTLAtlON  OF  USK— 

Validity, 

Const.  §  65  (Code  1904,  p.  ccxziv)  provides 
that  the  Genenu  Assembly  may  confer  upon 
«onnty  boards  of  supervisors  such  powers  of 
local  and  special  legislation  as  it  may  deem 
expedient,  not  inconsistent  with  constitutional 
limitations.  Act  approved  March  12.  1904 
(Laws  1904,  c.  106  [Code  1904,  §  944aT),  as 
amended  by  act  approved  March  14,  1906  (Laws 
1906,  c.  212).  and  farther  amended  by  act  ap- 
proved March  15,  1910  (Laws  1910,  c.  226) 
enacted  pursuant  to  this  constitutional  provi- 
sion, empowers  boards  of  supervisors  to  make 
such  directions  as  they  may  deem  best  for  worti- 
ing,  keeping  in  order,  and  repairing  of  the  roads 
and  bridges  of  the  county.  While  election  pro- 
ceedings were  i>ending,  and  before  there  nad 
been  a  vote  of  die  people  authorizing  the  board 
to  make  any  regulation,  the  board  of  supervisors 
of  a  county  coming  within  the  provisions  of 
such  statutes  adopted  a  regulation  merely  to 
protect  highways  being  constructed  and  repair- 
ed at  great  cost  to  the  public  from  being  cut 
np  and  damaged  by  hauling  excessive  loads  over 
them,  which  regulation  put  certain  limits  on 
the  width  of  tires,  but  did  not  attempt  to  regu- 
late the  width  of  tires  on  vehicles  used  on  **im- 
proved''  highways.  HM,  that  such  regulation 
was  not  violative  of  a  further  provision  of  the 
amendatory  act  of  1910  that  the  board  of 
supervisors  shall  not  fix  the  width  of  tires  until 
the  question  shall  have  been  submitted  to  the 
•qnalified  voters. 

[Ed.  Note»— For  other  cases,  see  Highways, 
Cent  Dig.  §{  4f-57;  Dtec.  Dig.  |  166.*] 

'2,  Highways  (fi  166*)— Powkb  to  Rboui«atb 

— BoABD  OF  Supervisors. 

In  the  construction,  maintenance,  and  care 
of  public  roads,  the  county  boards  of  supervisors 
<are  a  co-ordinate  branch  of  .the  state  govern- 
ment, as  fully  as  are  the  common  councils  of 
the  several  cities  and  towns  within  the  state; 
and  the  validity  of  the  regulations  of  such 
boards  is  determined  by  the  rules  applicable  to 
ordinances  passed  to  protect  municipal  streets 
and  highways. 

[Ed.  Note.^Tor  other  cases,  see  Highways, 
Cent  Dig.  S§  4-57;   Dec  Dig.  i  166.*] 

3.  Constitutional  Law  (88  208.  235*)— Va- 
lidity OF  Regulations— Description. 

A  regulation  of  a  county  board  of  super- 
visors as  to  the  use  of  highways  was  not  invalid 
as  denying  the  persons  to  whom  it  applied  the 
equal  protection  of  the  law,  or  as  dass  legisla- 
tion and  unreasonable,  because,  in  its  applica- 
tion, it  classified  the  haulers  of  lumber,  ties, 
and  wood  in  a. class  separate  from  other  per- 
sons hauling  over  the  road. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {§  649-677,  683 ;  Dtec.  Dig. 
|§  208,  235.*] 

4.  Constitutional  Law  (S  212*)  —  ESqual 
Protection. 

The  equal  protection  clause  of  Const.  U.  S. 
Amend.  14  does  not  take  from  the  state  the 
power  to  classify  in  the  adoption  of  police  laws, 
provided  the  classification  is  made  on  a  reason- 
able basis,  though  not  with  mathematical  nicety. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al I^w,  Cent  Dig.  §S  684,  705;  Dec.  Dig.  § 
^12.*] 

Appeal  from  Orcolt  Court,  Spottsylvanla 
County. 
Benjamin  Polglaise  was  convicted  of  vio- 


lating the  road  law  of  SpottaylTanla  oounty, 
and  be  appeals.    Affirmed. 

A.  T.  Embrey  and  F.  W.  Coleman,  both  of 
Fredericlcsburg,  for  plaintiff  in  error.  The 
Attorney  Ceneral  and  T.  S.  (Coleman,  of 
Spottsylvanla,  for  the  Cimunonwealth. 

CARDWELL,  J.  Benjamin  Polglaise  was 
tried  and  convicted  in  a  justice's  court  of  a 
violation  of  the  road  law  of  Spottsylvanla 
connty,  is  that  he  "did  haul  with  a  narrow- 
tire  wa0on  over  the  permanent  roads  of 
Spottsylvanla  county  o^er  six  hundred  feet 
of  lumber,  contrary  to  the  resolution  of  the 
board  of  supervisors  of  Spottsylvanla  county, 
passed,  pursuant  to  law»  on  the  21st  day  of 
February,  1912." 

Ten  warrants  were  Issued  against  the  ac- 
cused for  like  offenses,  all  to  be  tried  at  the 
same  time,  but  by  agreement  only  one  was 
tried,  and  like  judgments  were  to  be  entered 
in  the  other  nine  cases.  Upon  his  conviction 
in  the  case  tried,  the  accused  appealed  to 
the  circuit  court  where  be  was  tried  before 
a  jury,  which  found  him  guilty  and  fixed  his 
punishment  at  a  fine  of  ^15,  upon  which  ver- 
dict judgment  was  entered  by  the  court,  and 
to  that  judgment  this  writ  of  error  was  al- 
lowed. 

At  the  trial  in  the  circuit  court  plaintiff  in 
error  duly  excepted  to  the  introduction  of 
certain  evidence,  which  exception  is  made 
a  part  of  the  record  by  bill  of  exceptions, 
but  by  agreement  in  writing  filed  with  the 
record  he  waives  said  exception  and  sub- 
mits his  case  for  decision  by  this  court  upon 
the  single  question  whether  the  regulation 
for  hauling  over  the  permanent  roads  of  the 
county,  adopted  by  the  board  of  supervisors, 
is  a  valid  and  legal  regulation;  in  other 
words,  ''whether  the  order  of  the  board  of 
supervisors  of  said  county,  of  February  21, 
1912,  Exhibit  4  with  bill  of  exceptions  No. 
2,  was  a  valid  order.** 

It  is  admitted  by  plaintiff  in  error  that  he 
did  haul  lumber  over  the  permanent  roads 
of  the  county  in  violation  of  the  regulation 
adopted  by  the  board  of  supervisors,  so  that 
the  concrete  question  to  be  determined  by 
this  court  is  whether  or  not  under  any  cir- 
cumstances, the  regulation  of  the  board  of 
supervisors  complained  of  would  be  a  proper 
exercise  of  the  power  delegated  to  them  by 
the  Constitution  and  laws  of  this  state. 

The  record  does  not  disclose  the  facts  and 
circumstances  existing  at  the  time  the  regu- 
lation in  question  was  made,  nor  jthe  special 
reasons  therefor  which  actuated  the  board 
of  supervisors  in  adopting  it 

[1]  It  Is  beyond  question  that  the  Legisla- 
ture of  the  state  has  absolute  power  to  make 
any  reasonable  provisions  that  it  may  deem 
necessary  with  reference  to  the  public  high- 
ways of  the  counties  or  cities  and  towns 
within  the  state,  regulating  the  uses  that 
may  be  made  of  them.    Prior  to  the  adoption 
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of  the  present  Constitution,  the  control  and 
regulation  of  the  uses  to  be  made  of  the 
public  roads  of  the  commonwealth  in  the 
several  counties  was  vested  In  the  county 
courts ;  but  by  section  65  of  the  present  Gon- 
stltutlon  (Code  1904,  p.  ccxxiv)  It  Is  provid- 
ed that  "the  General  Assembly  may,  by  gen- 
eral laws,  confer  upon  the  boards  of  super- 
visors of  counties,  and  the  councils  of  cities 
and  towns,  such  powers  of  local  and  special 
legislation  as  it  may  from  time  to  time  deem 
expedient,  not  inconsistent  with  the  limita- 
tions contained  in  this  Constitution." 

Pursuant  to  this  provision  of  the  Constitu- 
tion, the  Legislature,  by  an  act  approved 
March  12,  1904,  entitled  "An  act  to  provide 
for  the  establishment,  proper  construction 
and  permanent  improvement  of  the  public 
roads  and  landings,  for  building  and  Iseeping 
in  good  order  and  repair  of  all  public  roads, 
bridges,  causeways  and  wharves  in  the  sever- 
al counties  of  this  state,  and  to  repeal  chap- 
ter 43  of  the  Code  of  Virginia"  (Acts  1904. 
p.  191),  delegated  to  the  boards  of  supervisors 
of  the  several  counties  the  power  to  establish, 
construct,  and  permanently  improve  the  pub- 
lic roads,  landings,  etc.,  and  to  keep  the 
same  in  good  order  and  repair.  The  first 
section  of  said  act  is  as  follows:  "Be  it 
enacted  by  the  General  Assembly  of  Virginia, 
that  the  board  of  supervisors  of  their  respec- 
tive counties  shall  have  the  control,  super- 
vision, management  and  jurisdiction  over  all 
county  roads,  causeways  and  bridges,  land- 
ings and  wharves  erected  or  repaired  within 
the  state."  The  act  then  proceeds  to  confer 
large  powers  of  taxation  and  expenditure  of 
the  money  so  raised  by  the  boards  of  super- 
visors, and  in  other  matters  of  detail  in 
which  the  several  boards  were  to  be  called 
upon  to  act  Sections  1  and  13  of  the  act 
were  thereafter  amended;  but  we  do  not 
deem  it  necessary  to  make  special  reference 
to  those  amendments,  or  to  set  them  out  here. 

By  an  act  of  the  Legislature,  approved 
March  14,  1906  (Acts  1906,  p.  352),  section 
834b  was  added  to  chapter  36  of  the  Code 
of  1904,  relating  to  boards  of  supervisors, 
which  added  section  is  as  follows: 

"The  boards  of  supervisors  of  the  several 
counties  of  the  commonwealth  shall  have 
power  to  enact  special  and  local  legislation 
in  their  respective  counties  not  in  conflict 
with  the  Constitution  and  the  general  laws 
of  the  Commonwealth,  as  they  may  deem 
expedient  to  protect  the  public  roads,  ways, 
and  bridges  of  such  county  from  encroach- 
ment or  obstruction,  or  from  any  improper 
or  exceptionally  injurious  use  thereof. 

"Any  violation  of  such  enactments  shall 
be  deemed  a  misdemeanor,  and  shall  be  pun- 
ishable by  flne  of  not  less  than  five  dollars 
nor  more  than  one  hundred  dollars  for  each 
offense. 

"Public  notice  of  such  legislation  by  the 
board  of  supervisors  shall  be  given  by  posting 
a  copy  of  such  enactment  at  each  voting  pre- 


cinct in  the  county,  and  on  the  front  door 
of  the  courthouse  not  less  than  ten  days  be- 
fore it  is  to  go  into  effect,  or  by  publishing 
a  copy  thereof  at  least  once  in  a  newspaper 
published  in  the  county  not  less  than  ten 
days  before  it  is  to  go  into  effect" 

The  statute  was  further  amended  by  an 
act  approved  March  15,  1910  (Acts  1910,  p. 
339),  by  adding  to  the  second  paragraph  of 
section  1  of  the  amendatory  act  just  referred 
to  these  words:  "And  this  power  shall  ex- 
tend to  and  be  exercised  over  turnpike  roads, 
the  control  of  which  has  been  given  to  said 
boards  of  supervisors,  and  whether  tolls  be 
taken  therefrom  or  not;  provided  the  board 
of  supervisors  shall  not  enact  a  law  fixing 
the  width  of  tires  to  be  used  on  vehicles  un- 
til after  the  question  shall  have  been  sub- 
mitted to  the  qualified  voters  of  the  county 
at  a  general  or  special  election,  and  a  ma- 
jority of  said  voters  shall  have  voted  in 
favor  of  the  proposed  law  fixing  the  width 
of  tires." 

There  was  no  application  of  the  original 
statute  (act  of  March  12,  1904,  supra),  nor  of 
the  amendments  of  that  statute  which  fol- 
lowed, to  a  county  in  the  state  having  a  spe- 
cial road  law;  and  there  being  no  special 
road  law  in  force  in  the  county  of  Spottsyl- 
vania  the  general  power  of  the  board  of  su- 
pervisors of  that  county  in  making  regula- 
tions for  the  GTeeping  of  the  roads  in  good 
repair  is  to  be  found  in  the  statutes  above 
referred  to,  and  which  very  plainly  were  in- 
tended to  confer  full  and  complete  power  on 
the  boards  of  supervisors  of  the  several 
counties  to  make  such  rules  and  regulations, 
as  they  might  deem  best  for  the  working, 
keeping  in  order,  and  repair  of  the  roads  and 
bridges  of  the  county;  but  this  power  was 
coupled  with  the  provision:  "The  board  shall 
enact  no  law  fixing  the  width  of  tires  to  be 
used  on  vehicles  until  after  the  question  sliall 
have  been  submitted  to  the  qualified  voters 
of  the  county  and  a  majority  of  said  voters 
shall  have  voted  for  the  proposed  law  fixing 
the  width  of  tires." 

On  the  11th  of  September,  1911,  the  board 
of  supervisors  of  Spottsylvania  county  adopt- 
ed a  resolution  petitioning  the  circuit  court 
of  the  county  to  order  an  election  on  No- 
vember 7,  1911,  on  the  question  of  broad 
tires,  which  resolution  contained  the  follow- 
ing provision:  "Now,  in  order  to  furnish  the 
voters  with  full  information  on  the  subject, 
the  board  of  supervisors  do  hereby  declare 
that  in  case  the  election  be  carried  directing 
the  board  to  fix  the  width  of  tires,  that  said 
board  will  fix  upon  the  following  regulations, 
viz.:  Six-horse  wagon,  six-inch  tires;  four- 
horse  wagon,  four-inch  tires;  two-horse  wag- 
on, three-inch  tires.  That  said  board  will 
put  said  regulations  into  effect  six  months 
from  date  of  said  election,  and  that  these 
regulations  will  only  apply  to  lumber  and 
tie  haulers  over  the  permanent,  improved 
roads  of  said  coimty.** 
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Responding  to  said  petition  of  the  board  of 
supervisors,  the  circuit  court,  on  October  2, 
1911,  entered  its  order  directing  **that  an 
election  be  held  in  said  county  of  Spottsyl- 
vania  on  Tuesday,  November  7,  1911,  for  the 
purpose  of  submitting  to  the  qualified  voters 
of  said  county  the  question  whether  or  not 
the  board  of  supervisors  of  said  county  shall 
enact  a  law  fixing  the  width  of  tires  to  be 
used  on  vehicles  passin^i  on  and  over  the 
public  roads  of  Spottsylvania  county." 

The  election  ordered  was  held  and  carried 
in  favor  of  the  proposed  action  of  the  board 
of  supervisors;  and  therefore,  as  to  the 
width  of  tires  prescribed  thereby,  it  was  to 
and  did  become  effective  on  the  7th  of  May, 
1912, 

The  regulation  complained  of  by  plaintiff 
in  error,  adopted  pursuant  to  the  full  and 
complete  power  in  the  board  to  make  such 
"directions  as  they  may  deem  best  for  work- 
ing, keeping  in  order  and  repairing  of  the 
roads  and  bridges  of  the  county/'  as  set 
forth  in  the  statutes  adverted  to,  is,  so  far 
as  pertinent  to  the  issue  involved,  as  fol- 
lows: "Be  it  resolved  by  the  board  of  su- 
pervisors of  Spottsylvania  county  that  the 
resolution  adopted  on  March  29,  1911,  in  ref- 
erence to  the  amount  of  lumber  and  railroad 
ties  to  be  hauled  over  the  permanent  roads 
of  said  county,  be,  and  the  same  is  hereby, 
revoked;  and  it  appearing  to  the  board  that 
immediate  action  must  be  taken  In  order  to 
protect  the  permanent  roads  of  said  county 
from  being  cut  up  by  heavy  hauling,  therefore 
be  it  resolved  by  the  said  board  of  super- 
visors that  all  lumber,  wood  and  tie  haulers 
be,  and  they  are  hereby,  restricted  in  their 
loads  over  the  permanent  roads  of  said  coun- 
ty until  further  order  of  said  board  as  fol- 
lows: Six  hundred  (600)  feet  on  narrow 
tires,  including  three-inch  tires,  one  thousand 
<1,000)  feet  on  four-inch  tires,  one-half  cord- 
wood  on  narrow  tires,  including  three-inch 
tires,  one  cord  of  wood  on  four-inch  tires, 
eight  ties  on  narrow  tires,  including  three- 
inch  tires,  and  fourteen  ties  on  four-inch 
tires;  and  be  it  further  resolved  that  all 
persons  hauling  over  said  permanent  roads, 
other  than  the  above,  shall  be  restricted  in 
their  loads  so  as  not  to  exceed  two  thousand 
pounds  to  each  wagon  until  further  order  of 
the  board.  ♦  ♦  ♦  This  resolution  shall 
take  effect  forthwith.  Any  and  all  persons 
violating  the  foregoing  resolution  shall  be 
fined  not  less  than  $2.50  nor  more  than  $10.00 
for  each  offense.  ♦  ♦  ♦  And  the  clerk  of 
this  board  is  directed  to  transmit  a  copy  of 
this  resolution  to  the  Fredericksburg  news- 
papers for  publication." 

Clearly  it  was  the  purpose  of  the  consti- 
tutional provision  and  the  legislative  enact- 
ments pursuant  thereto,  supra,  to  commit  to 
the  boards  of  supervisors  of  the  several  coun- 
ties the  whole  matter  of  opening,  construct- 
ing, maintaining,  and  protecting  the  public 
highways  in  their  respective  counties,  and  to 
clothe  them  with  the  right  to  exercise  the 


police  power  of  the  commonwealth  In  the 
enactment  of  such  special  and  local  laws 
and  regulations  as,  in  the  Judgment  of  the 
respective  boards,  might  be  deemed  neces- 
sary or  proper  to  protect  the  public  roads 
of  the  county  from  an  improper  or  exception- 
ally injurious  use  thereof,  which  power  and 
authority  conferred  upon  the  boards  of  su- 
pervisors was  limited  only  by  the  Constitu- 
tion and  general  laws  of  the  state. 

There  is  no  contention  made  in  this  case 
that  the  regulations  adopted  by  the  board  of 
supervisors  complained  of  are  contrary  to 
the  Constitution  or  general  laws  of  the 
state ;  but  the  contention  is  made  in  the  pe- 
tition for  this  writ  of  error  that  this  regula- 
tion is  Illegal  and  void,  because  it  proposes 
to  regulate  the  width  of  tires  to  be  used 
on  vehicles  passing  over  the  improved  high- 
ways of  the  county,  before  there  had  been 
a  vote  of  the  people  authorizing  the  board, 
to  make  such  regulation,  as  is  required  by 
the  statute. 

It  will  be  observed  from  what  has  gone 
before  in  this  opinion  that  the  only  limita- 
tion upon  the  broad  powers  of  legislation 
conferred  upon  the  boards  of  supervisors  of 
the  several  counties  having  no  special  road 
law,  as  to  roads,  their  construction,  main- 
tenance, etc.,  is  to  be  found  in  the  amenda- 
tory act  of  March  15,  1910,  supra,  which  pro- 
vides, that  "the  board  of  supervisors  shall 
not  enact  a  law  fixing  the  width  of  tires  to 
be  used  on  vehicles  until  after  the  question 
shall  have  been  submitted  to  the  qualified 
voters  of  the  county  at  a  general  or  special 
election,  and  a  majority  of  said  voters  shall 
have  voted  in  fftvor  of  the  proposed  law  fix- 
ing the  width  of  tires." 

In  this  case  the  resolution  of  the  board 
of  supervisors,  petitioning  the  circuit  court 
to  order  an  election  on  the  question  "wheth- 
er or  not  the  board  ♦  ♦  ♦  shall  enact 
a  law  fixing  the  width  of  tires,"  set  out 
full  information  to  the  voters  at  the  elec- 
tion that  in  case  the  election  be  carried,  di- 
recting the  board  to  fix  the  width  of  tires, 
the  board  would  fix  upon  certain  regulations, 
which  were  stated  in  full;  that  the  board 
would  put  said  regulations  into  effect  six 
months  from  date  of  the  election ;  and  that 
the  regulations  would  apply  to  lumber  and 
tie  hauling  over  the  permanent,  Improved 
roads  of  the  county.  The  resolution  further 
directed  the  clerk  of  the  board  to  furnish 
a  copy  thereof  to  the  Fredericksburg  Journal 
and  Free  Lance,  with  the  request  that  said 
newspapers  publish  same  for  the  benefit  of 
the  voters,  which  was  doubtless  done,  as 
nothing  appears  to  the  contrary  in  the  rec- 
ord; and  this  was  a  compliance  with  the 
requirement  of  the  statute,  supra,  as  to  no- 
tice to  the  voters  of  the  county  with  respect 
to  the  question  to  be  submitted  to  them  at 
the  election  directed  by  the  order  of  the  court 
to  be  held. 

The  regulation  adopted  by  the  board  of 
supervisors  on  February  21st,  supra,  does  not 
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attempt  to  regulate  the  width  of  tires  to  be 
used  on  vehicles  iMtssing  over  the  improved 
highways  of  the  connty,  before  there  had 
been  a  vote  of  the  people  authorizing  the 
board  to  make  such  regulation,  but  leaves  all 
vehicles  with  narrow  or  wide  tires  to  pass 
over  the  roads  at  the  will  of  the  owner  or 
occupant  Just  as  they  might  have  done  be- 
fore the  said  resolution  was  adopted;  the 
only  purpose  of  the  resolution,  as  expressed 
on  its  face,  being  to  protect  the  highways, 
which  were  being  constructed  and  repaired 
at  a  great  cost  to  the  public,  from  being  cut 
up  and  damaged  by  hauling  excessive  loads 
over  them. 

It  is  not  controverted  that  the  general 
laws  of  the  state,  enacted  pursuant  to  the 
provisions  of  our  Constitution,  vest  in  the 
boards  of  supervisors  of  the  several  counties 
full  power  and  impose  upon  them  the  duty 
to  protect  the  public  roads  within  their  re- 
spective counties;  and  it  is  a  matter  of  com- 
mon knowledge  that  roads  are  more  injured 
by  hauling  a  heavy  weight  over  them  on  nar- 
row tires  than  on  broad  tires.  It  is  equally 
as  well  within  the  common  knowledge  of  all 
observant  people  having  occasion  to  use  the 
public  highways  in  the  rural  sections  that 
lumber,  wood,  and  tie  haulers  not  only  carry 
upon  their  wagons  or  other  vehicles  heavier 
loads  than  others  using  like  vehicles  on  the 
roads,  but  frequent  the  roads  in  all  seasons, 
and  practically  without  regard  to  the  condi- 
tion of  the  roads  over  which  they  are  pass- 
ing to  a  market  or  a  shipping  point. 
'  [21  In  the  matter  of  the  construction,  main- 
tenance, and  care  of  the  public  roads,  the 
boards  of  supervisors  of  the  respective  coun- 
ties are  made  a  co-ordinate  branch  of  the 
state  government  as  fully  as  are  the  common 
councils  of  the  several  cities  and  towns  with- 
in the  state ;  and  the  full  power  and  author- 
ity of  the  state  for  the  purposes  for  which 
these  agencies  were  established  is  vested  in 
them. 

The  principles  of  law  applicable  when  the 
courts  are  called  upon  to  consider  the  valid- 
ity of  a  regulation  prescribed  by  the  board  of 
supervisors  of  a  county  in  a  resolution  adopt- 
ed for  the  protection  of  the  roads  within 
their  control  and  supervision  are  the  same  as 
those  applied  in  passing  upon  a  municipal 
ordinance  having  in  view  the  protection  of 
the  streets  and  highways  of  the  municipality. 

**The  General  Assembly  is  a  co-ordinate 
branch  of  the  state  government,  and  so  is 
the  lawmaking  power  of  municipal  corpora- 
tions within  the  prescribed  limits.  It  is  no 
more  competent  for  the  Judiciary  to  inter- 
fere with  the  legislative  acts  of  the  one  than 
the  other.  Where,  therefore,  municipal  cor- 
porations or  their  officers  are  acting  within 
well-recognized  powers,  or  exercising  discre- 
tionary i)Ower,  the  courts  are  wholly  unwar- 
ranted in  interfering,  unless  fraud  is  shown, 
or  the  power  or  discretion  is  being  manifest- 
ly abused,  to  the  oppression  of  the  citizen." 
Roanoke  Gas  Co.  v.  City  of  Roanoke,  88  Va* 


810,  14  S.  E.  065;  Wagner  t.  Bristol  Belt  U. 
Co.,  108  Va.  594,  62  a  B.  391,  25  Lu  R.  A. 
(N.  S.)  127a 

"It  has  been  repeatedly  decided  by  tJbls 
court,  and  well  recognized  by  text-writers 
and  in  the  decided  cases  in  other  jurisdic- 
tions as  settled  law,  that  courts  can  inter- 
fere only  to  prevent  a  fraudulent  and  mani- 
festly abusive  or  oppressive  exercise  of  the 
powers  conferred  upon  the  council  of  a  dty 
by  its  charter  or  the  general  law,  since  the 
discretion  of  municipal  corporations,  within 
the  sphere  of  their  powers  is  as  wide  as  that 
possessed  by  the  government  of  a  state.** 
Wagner  v.  Bristol  B.  L.  Co.,  supra;  Eisner 
Bros.  v«  Hawkins,  Com'r,  113  Va.  — ^  73  2i» 
E.  479. 

In  People  v.  Wilson,  16  N.  T.  Supp^  583,  i 
the  court  said:  "It  is  reasonable  to  protect 
paved  streets  from  being  crushed  and  ruined 
by  loads  of  enormous  weight,  borne  upon  ve- 
hicles with  wheels  of  narrow  tires,  which  cut 
through  the  pavement,  when  the  broader  tire 
will  bear  the  load  without  causing  such  in- 
Jury.  It  is  reasonable  that  the  carrier  of 
heavy  loads  shall  so  exercise  his  own  rights 
as  not  to  affect  those  of  others." 

The  Supreme  Court  of  Illinois,  in  the  case 
of  Harrison  v.  City  of  Elgin,  53  lU.  App.  452, 
when  affirming  the  validity  of  an  ordinance 
of  the  city  of  Elgin  providing  that  no  person 
shall,  by  himself,  his  servants  or  his  agents^ 
drive,  propel,  or  cause  to  be  driven  or  pro- 
pelled, upon  or  along  any  street  in  the  dty 
any  loaded  vehicle  which  with  its  load  weighs- 
3,500  pounds  or  upwards,  unless  the  felloes 
and  tires  upon  the  wheels  of  such  vehicle 
shall  be  three  inches  or  more  in  width,  said : 

''Section  63  of  the  act  relating  to  cities  and 
villages  gives  the  power  to  such  municipal 
corporations  to  regulate  the  use  of  streets. 
The  exercise  of  that  power  may  in  a  measure 
restrain  the  business  of  hauling.  Teamsters 
engaged  in  heavy  hauling  may  suffer  from  in- 
convenience in  being  prevented  from  driving 
on  certain  streets — a  regulation  in  force  in 
all  large  cities.  Before  an  ordinance  which 
regulates  the  manner  in  which  streets  sliall 
be  used  shall  be  held  void,  it  must  appear 
that  it  is  unreasonable  and  oppressive. 

"As  we  look  at  the  ordinance  before  us  it 
is  but  a  wise  and  lawful  regulation.  To  re- 
quire persons  hauling  greater  loads  than  3,- 
600  pounds  to  use  wagons  with  wheel  tires 
three  inches  wide  will  restrain  teamsters 
using  wagons  with  wheel  tires  of  a  less  width 
to  loads  of  less  weight  than  3,500  pounds ;  but 
in  our  view  the  city  has  the  power  to  so  re- 
strain for  the  purposes  of  protecting  the 
streets." 

The  validity  of  an  ordinance  of  the  city 
of  Boston,  regulating  the  weight  of  the  loads 
to  be  hauled  over  the  streets,  was  called  in 
question  in  the  case  of  Commonwealth  v. 
Mulhall,   162   Masa   496,  39  N.   E.   183,   44 


>  Reported  in  full  in  the  New  York  Supplement: 
reported  as  a  memorandum  decision  without  opla* 
Ion  In  82  Hun,  618. 
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Am.  8t  Rep.  387,  on  the  ground  that  It  vr&s 
beyond  the  power  of  the  city  authorities,  un- 
reasonable, etc,  but  the  ordinance  was  held 
to  be  valid;  the  opinion  of  the  court  saying: 
'*If  tlie  ordinance  is  within  the  class  of  ordi- 
nances in  regard  to  which  this  statute  per- 
mits the  mayor  and  aldermen  to  exercise 
their  judgment  and  discretion,  we  cannot  de- 
clare it  vx>id,  on  the  ground  ttiat  we  might 
have  decided  the  question  as  to  the  ordi- 
nance dlHerently.  If  they  deem  such  an  or- 
dinance necessary  to  the  public  safety  or 
convenience,  and  It  is  not  a  clear  invasion 
of  private  rights  secured  by  the  Constitution, 
it  must  be  regarded  as  a  regulation  made 
under  legislative  authority.  We  think  the 
facts  offered  to  be  proved  do  not  take  the 
case  out  of  the  field  of  regulation  by  the 
Legislature,  or  by  the  mayor  and  aldermen 
as  a  local  tribunal  acting^  under  the  author- 
ity of  the  Legislature.  If  it  appeared  that 
the  ordinance  could  have  no  relation  to  the 
safety  or  convenience  of  the  public  In  the 
use  of  the  streets,  the  fact  that  the  mayor 
and  aldermen  declare  the  regulation  to  be 
necessary  wquld  not  give  it  validity.  But 
we  cannot  say  they  were  in  error  in  decid- 
ing that  the  use  of  heavily  loaded  vehicles 
is  a  matter  affecting  the  public  in  the  use  of 
the  streets,  which  may  be  regulated  under 
the  statute;  nor  can  we  say  that  the  ordi- 
nance Is  anything  more  than  a  regulation, 
upon  the  necessity  of  which  their  decision  is 
final." 

Upon  reason  and  authority,  the  matter  of 
regulating  the  amount  of  loads  to  be  hauled 
over  the  public  highways  is  generally  recog- 
nized as  properly  within  the  ^scretion  of  the 
authorities  charged  by  law  with  the  care 
and  maintenance  of  the  public  highways ;  and 
it  is  likewise  settled  that  when  any  such 
regulation,  within  the  scope  of  the  authority 
of  the  lawmaking  power,  has  been  passed, 
that  the  prima  facie  presumption  is  that  the 
regulation  is  reasonable  and  proper;  and  in 
order  to  warrant  the  court  In  coming  to  a 
different  conclusion  there  must  be  evidence 
introduced  showing  that  in  the  particular 
case  the  discretion  granted  to  the  legislative 
body  has  been  abused,  and  the  rights  of  in- 
dividuals taken  from  them. 

In  the  case  at  bar  there  Is  no  evidence  of 
any  sort  whatsoever  appearing  in  the  rec- 
ord to  show  that  the  regulstlon  adopted  by 
the  board  of  supervisors  for  the  use  to  he 
made  of  the  permanently  improved  roads  of 
the  county  of  Spottsylvania,  which  is  com- 
plained of,  was  unreasonable  or  unnecessary. 
It  does,  however,  appear  that  the  county  had 
Issued  bonds  for  large  amounts,  the  proceeds 
of  which  were  used  in  the  building  and  im- 
provement of  Its  highways;  and  the  resolu- 
tion of  the  board  of  supervisors  resrulatlng 
the  uses  to  be  made  of  these  roads  states  on 
its  face  that  it  appeared  to  the  board  "that 
immediate  action  must  be  taken  in  order  to 
protect  the  permanent  roads  of  the  said 
county  from  being  cut  up  by  heavy  hauling/* 


It  is  not  even  suggested  that  this  declara- 
tion on  the  part  of  the  board  of  supervisors 
was  not  sincere  and  made  in  perfectly  good 
faith. 

[31  The  further  contention  of  plaintiff  in 
error,  that  the  regulation  adopted  by  the 
board  of  supervisors,  of  which  he  complains, 
is  invalid  as  denying  to  him  the  equal  pro- 
tection of  the  law,  and  as  class  legislation 
and  unreasonable,  is  wholly  without  merit. 

This  contention  is  based  upon  the  classifi- 
cation made,  putting  the  haulers  of  lumber, 
ties,  and  wood  in  a  separate  class,  and  dif- 
ferentiating them  from  other  persons  hauling 
over  the  roads.  From  what  has  gone  before 
in  this  opinion,  it  will  be  seen  that  it  is  a 
matter  of  common  knowledge  that  the  hauling 
of  lumber,  wood,  and  ties  over  the  public  roads 
of  the  county  generally  produces  greater  dam- 
age to  the  roads  than  any  other  class  of 
hauling.  The  general  principle  is :  '*Legisla- 
tion  Intended  to  affect  a  particular  class,  and 
not  the  public  at  large,  must  extend  to  and 
embrace  equally  all  persons  who  are  or  may 
be  in  the  like  situation  and  circumstances, 
and  the  classification  must  be  natural  and 
reasonable,  not  arbitrary  and  capricious." 
Sutton  V.  State,  96  Tenn.  690,  36  S.  W.  697, 
33  L.  R.  A.  589. 

"Where  the  reasonableness  of  a  municipal 
ordinance  is  In  issue,  all  reasonable  doubts 
are  resolved  in  favor  of  the  municipality. 
An  ordinance  requiring  wagons,  having  axles 
of  a  specified  diameter,  to  have  tires  of  a 
specified  width  is  not  unreasonable,  and  will 
not  be  declared  invalid  on  the  theory  that  it 
is  unreasonable  and  oppressive,  and  works  a 
hardship  on  a  transfer  company."  State  v. 
Clifford,  228  Mo.  194,  128  S.  W.  766,  21  Ann. 
Caa  1218. 

[4]  The  rules  by  which  classification  for 
the  purpose  of  legislation  must  be  tested  are 
stated  concisely  and  clearly  in  the  opinion  of 
the  United  States  Supreme  Court,  in  Linds- 
ley  V.  Natural  Carbonic  Gas  Co.,  220  U.  S. 
61,  31  Sup.  Ct  337,  55  Jm  Ed.  369,  ^nn.  Gas. 
1912C,  160,  as  follows:  "(1)  The  equal  pro- 
tection clause  of  the  fourteenth  amendment 
does  not  take  from  the  state  the  power  to 
classify  in  the  adoption  of.  police  laws,  but 
admits  of  the  exercise  of  a  wide  scope  of  dis- 
cretion in  that  regard,  and  avoids  what  is 
done  only  when  it  is  without  any  reason- 
able basis,  and  therefore  is  purely  arbitra- 
ry. (2)  A  classification  having  some  rea- 
sonable basis  does  not  offend  against  that 
clause  merely  because  it  is  not  made  wltli 
mathematical  nicety,  or  because  in  practice 
it  results  in  some  inequality.  (3)  When  the 
classification  in  such  a  law  is  called  in 
question,  if  any  state  of  facts  reasonably 
can  be  conceived  that  would  sustain  it,  the 
existence  of  that  state  of  facts  at  the  time 
the  law  was  enacted  must  be  assumed.  (4) 
One  who  assails  the  classification  of  such  a 
law  must  carry  the  burden  of  showing  that 
it  does  not  rest  upon  any  reasonable  basis, 
but  is  essentially  arbitrary/' 
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For  the  foregoing  reasons  we  are  of  opin- 
ion that  the  judgment  of  the  circuit  court 
under  review  is  right;  and  it  is  therefore 
affirmed. 

Affirmed. 


(114  Va.  398) 


HOBDAY  V.  KANE. 


(Supreme  Ck>urt  of  Appeals  of  Virginia.     Jan. 

16,  1913.) 

1.  Landlord  and  Tenant  (§  291*)— Unlaw- 
ful Detaineb^Notice— Mistake  in  Date. 

That  notice  by  landlord  to  tenant  to  deliver 
up  possession  on  a  certain  day  is  dated  a  month 
later  than  the  day  it  is  served  is  a  mere  inad- 
vertence, not  affecting  its  validity. 

[£id.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §{  1217-1269;    Dec  Dig.  | 

2.  Landlord  and  Tenant  (J  291*)— Unlaw- 
ful Detainer— Summons. 

The  summons  in  unlawful  detainer  alleging 
that  defendant  is  in  unlawful  possession,  and 
''unlawfully  withholds  from  the  said  plaintiff, 
and  has  unlawfully  withheld  within  three  years 
from  the  issuing  of  this  writ,"  certain  premises, 
is  sufficient  without  insertion  of  the  words 
"from  the  plaintiff"  after  the  word  "years." 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  |{  1217-^269;   Dec  Dig.  | 

3.  Landlord  and  Tenant  ({  291*)— Unlaw- 
ful Detainer— Possession — Evidence. 

From  evidence  that  defendant  in  unlawful 
detainer  had  been  in  possession  five  years  before, 
and  had  always  refused  to  give  up  possession, 
the  jury  could  infer  that  she  was  in  possession 
at  the  date  of  the  summons. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Ont.  Dig.  §§  1217-1269;  Dec  Dig. 
I  291.*] 

4.  Landlord  and  Tenant  (§  291*)— Unlaw- 
ful Detainer— Parties. 

Where  land  in  the  possession  of  the  ven- 
dor's tenant  is  sold,  and  a  deed  thereof  is  given, 
the  vendee  is  the  proper  party  to  institute  the 
action  of  unlawful  detainer  against  the  tenant 
[E^d.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  (Dent  Dig.  (§  1217-1269;  Dec  Dig.  § 
291.*] 

5.  Principal  and  Agent  (§  190*)— Evidbnob 
OF  Agency— Power  of  Attorney. 

Recordation  thereof  was  not  necessary  to 
admission  in  evidence  in  unlawful  detainer  of 
the  power  of  attorney,  under  seal,  appointing 
one,  who  gave  notice  to  defendant  to  surrender, 
agent  for  plaintiff  to  take  charge  of  the  prop- 
erty, and  bring  suit  for  its  protection. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  §{  718-720;  Dec  Dig.  { 
190.*] 

6.  Landlord  and  Tenant  <{  90*)— Holding 
Over. 

A  tenant  suffered  by  the  landlord  to  remain 
in  possession  after  expiration  of  the  original 
term  holds  over  on  the  terms  of  the  original 
lease,  subject  to  the  same  rent  and  the  same 
covenants. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  §§  2S4-289;  Dec  Dig.  S 
90.*] 

Error  to  Circuit  Court,  York  County. 

Action  by  James  M.  Kane  against  Lucy 
Hobday  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 


J.  N.  Stubbs,  of  Woods  Cross  Roads,  for 
plaintiff  in  error.  Howard  L.  Anderson,  of 
Richmond,  for  defendant  In  error. 

KEITH,  P.  This  was  an  action  of  unlaw- 
ful detainer  brought  In  the  circuit  court  of 
York  county  by  James  M.  Kane  against  Lucy 
Hobday  to  recover  a  certain  parcel  of  land, 
of  which  it  was  alleged  that  the  defendant 
was  in  possession  and  unlawfully  withheld 
from  the  plaintiff,  and  had  unlawfully  with- 
held within  three  years  from  the  issuance  of 
the  writ 

There  was  a  plea  of  not  guilty,  and,  the 
plaintiff  having  produced  his  evidence  before 
the  jury,  the  defendant  demurred  thereto, 
and  thereupon  the  court  entered  the  Judg- 
ment which  is  before  us  upon  a  writ  of  error. 

The  plaintiff  bought  the  premises  in  dis- 
pute from  Caroline  M.  Griffin,  asr  appears 
from  the  deed  of  herself  and  her  husband  to 
Kane,  dated  September  17,  1909.  By  an 
agreement  under  seal  entered  into  on  the 
24th  day  of  October,  1898,  the  Griffins  rent- 
ed the  property  to  Lucy  Hobday,  she  agree- 
ing to  pay  a  rent  of  $1  per  month  for  a  period 
of  12  months,  the  rent  to  be  paid  by  the 
month,  and  not  by  the  year.  It  was  further 
agreed  by  this  lease  that:  "In  the  event  of  the 
said  Lucy  Hobday  failing  to  pay  the  rent 
as  it  becomes  due  and  payable,  the  said  Lucy 
Hobday  agrees  to  vacate  the  said  premises, 
upon  the  said  Griffin,  agent,  giving  her  ten 
days  notice  to  do  so." 

It  appears  from  the  testimony  that  Lucy 
Hobday  stopped  paying  rent  In  November, 
1908,  and  that  she  had  paid  rent  within  three 
years  from  the  issuing  of  the  writ  in  this 
action. 

[1]  It  further  appears  that  by  writing  un- 
der seal  the  plaintiff  appointed  Howard  L. 
Anderson,  of  Yorktown,  Va.,  his  agent  and 
attorney  to  take  charge  of  his  real  estate  In 
Yorktown,  and  to  this  end  to  bring  legal  ac- 
tion to  protect  the  property.  Anderson,  the 
agent  for  Kane,  gave  notice  to  the  defend- 
ant that  he  would  require  her  to  deliver  up 
on  or  before  the  5th  of  September,  1910,  the 
possession  of  the  property  in  dispute.  This 
notice  is  dated  the  25th  of  September,  1910, 
and  on  the  7th  day  of  December,  1910,  Ander- 
son made  oath  before  a  commissioner  in 
chancery  that  the  notice  was  duly  served  on 
the  defendant  on  the  25th  day  of  August, 
from  all  of  which  it  appears  that  the  date  of 
the  25th  of  September  was  a  mere  inadvert- 
ence, and  that  the  true  date  was  the  25th  of 
August 

[2]  The  plaintiff  in  error  assigns  as  error 
that  the  summons  is  insufficient,  because  it 
alleges  that  the  defendant  is  in  possession 
and  "unlawfully  withholds  from  the  said 
plaintiff  and  has  unlawfully  withheld  within 
three  years  from  the  issuing  of  this  writ"  a 
certain  lot  of  land,  and  claims  that  after  the 
words    "unlawfully    withheld    within   three 
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years*'  the  words  "from  the  plaintUT'  sbonld 
have  been  introduced. 

The  notice  had  already  declared  that  the 
defendant  was  in  possession  and  unlawfully 
withheld  the  possession  from  the  plainti% 
and  it  was  wholly  unnecessary  to  repeat  it 
The  writ  is  in  our  judgment  sufficient. 

[3]  The  next  contention  is  that  there  is  no 
evidence  showing  that  the  defendant  liad  pos- 
session of  the  land  at  the  date  of  the  sum- 
mons. 

The  case  is  upon  a  demurrer  to  the  evi- 
dence, and  the  Jury  had  a  right  to  make 
every  reasonable  Inference  from  the  testi- 
mony. The  proof  shows  that  the  plaintiff  in 
error  had  been  in  possession  as  far  back  as 
1905,  and  that  she  had  always  refused  to 
give  up  possession,  from  all  of  which  the  Jury 
not  only  might,  but  should,  have  inferred  that 
she  was  still  in  possession. 

[4]  It  is  contended  that  the  plaintiff  Kane 
was  not  a  proper  party  to  institute  the  ac- 
tion, that  "if  a  landlord  sells  land  in  pos- 
session of  his  tenant,  by  agreement  under 
seal,  and  the  tenant  refuses  to  deliver  posses- 
sion, the  landlord  is  the  proper  party  to  in- 
stitute the  proceedings  of  unlawful  detainer" 
— citing  Harrison  v.  Middleton,  11  Grat  (52 
Va.)  528.  But  that  case  is  wholly  different 
from  the  one  under  consideration.  In  that 
case  the  landlord  had  sold  the  land  by  an 
agreement  under  seal,  but  had  never  made 
his  vendee  a  deed,  and  the  legal  title  re- 
mained in  him;  but  in  this  case  the  legal 
title  had  been  conveyed  by  good  and  sufficient 
deed  from  Griffin,  the  original  landlord,  to 
James  M.  Kane,  the  plaintiff  in  this  action, 
who  was  entitled  to  recover  by  force  of  the 
title  that  was  in  him. 

[6]  Objection  is  taken  to  the  admission 
of  the  power  of  attorney  as  evidence.  It 
does  not  appear  from  the  record  that  any  ob- 
jection was  made  to  its  introduction  in  the 
circuit  court  If  objection,  had  been  made, 
it  should  have  been  overruled.  Anderson  was 
legally  appointed  his  agent  by  James  M. 
Kane,  by  writing  under  seal,  which  author- 
ized Anderson  to  take  charge  of  the  real  es- 
tate and  to  bring  suit  for  its  protection,  and 
recordation  of  this  instrument  was  unneces- 
sary. 

As  to  the  date  of  the  notice  and  its  service, 
nothing  need  be  added  to  what  has  already 
been  said. 

[6]  In  Taylor  on  Landlord  and  Tenant  at 
section  525,  it  Is  said:  "Where  the  landlord 
suffers  the  tenant  to  remain  in  possession 
after  the  expiration  of  the  original  tenancy, 
the  law  presumes  the  holding  to  be  upon  the 
terms  of  the  original  demise,  subject  to  the 
same  rent  and  to  the  covenants  of  the  origi- 
nal lease,  so  far  at  least  as  these  are  applica- 
ble to  the  new  condition  of  things." 

The  plaintiff  in  error,  therefore,  held  over 
under  her  contract  with  Griffin  of  the  24th 
day  of  October,  1898,  by  which  she  became  a 


tenant  for  12  months,  the  rent  to  be  paid 
by  the  month,  and  not  by  the  year,  and  also 
remained  bound  by  her  covenant  to  pay  the 
rent  as  it  became  due,  and,  in  the  event  of 
her  failure  to  do  so,  to  vacate  the  premises 
upon  10  days'  notice  to  that  effect  being  given 
to  her. 

Upon  the  whole  case,  we  are  of  opinion 
that  there  is  no  error  in  the  judgment  com- 
plained of,  which  is  affirmed* 

Affirmed. 

(U4  Va.  416) 

LEWELLING  et  aL  ▼.  LEWELLING. 

(Supreme  Ck>art  of  Appeals  of  Virginia.     Jan. 

16,  1913.) 

JuDOJOBNT  (S  715*)  —  CoNCLU8ivsNES»— Mat- 
ters Concluded. 

Though  a  bill  by  the  surviving  partner  for 
a  settlement  of  the  partnership  accounts  was 
dismissed  on  appeal  on  the  ground  that  the 
accounts  were  in  such  confusion  that  no  proper 
settlement  could  be  made,  that'  will  not  pre- 
clude the  surviving  partner,  his  individual  realty 
having  been  sold  under  a  mortgage  to  pay  for 
the  firm  debts,  from  proving  the  sale  price  as 
a  debt  against  the  partnership;  it  apDearing 
that  the  property  was  sold  in  a  creditors  suit, 
and  that  this  claim  was  then  allowed  against 
the  partnership  in  a  consolidated  action  which 
Included  the  creditor's  suit  and  the  bill  by  the 
surviving  partner. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Gent  Dig.  {{  1244-1247;  Dec.  Dig.  i  715.*] 

Appeal  from  Circuit  Court  of  City  of  Eliz- 
abeth. 

Bill  by  Thomas  Jm  Lewelling  against 
James  Lewelling,  administrator,  and  others. 
From  a  decree  for  complainant,  defendants 
appeaL    Affirmed. 

S.  Gordon  Gumming  and  Sidney  J.  Dud- 
ley, both  of  Hampton,  and  John  W.  Friend, 
of  Newport  News,  for  appellants.  Lett  & 
Massie  and  Batchelor  &  Phillips,  all  of  New- 
port News,  for  appellee. 

HARRISON,  J.  In  another  aspect  this 
case  was  before  this  court  at  its  March 
term,  1010,  and  the  opinion  then  handed 
down  is  reported  in  110  Va.  761,  67  S.  B. 
362.  In  the  former  opinion  the  facts  are 
fully  stated  and  need  not  be  r^eated  here, 
except  so  far  as  may  be  necessary  to  malce 
clear  the  question  now  presented  for  our 
consideration. 

The  foundation  of  this  litigation  was  two 
creditors'  suits  brought  against  the  firm  of 
Lewelling  Bros.,  which  had  failed,  to  subject 
their  partnership  and  individual  assets  to 
the  payment  of  all  the  debts  due  by  the  Lew- 
ellings,  both  as  partners  and  as  individuals. 
About  the  time  of  the  institution  of  these 
suits,  the  firm  was  dissolved  by  the  death 
of  James  Lewelling,  and  a  bill  was  filed  by 
Thomas  Lewelling,  having  for  its  main  ob- 
ject a  settlement  of  the  accounts  of  tlie 
partners  between  themselves.     These  three 
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causes  were  consolidated  and  heard  together. 

One  of  the  debts  which  the  partnership 
owed  at  the  time  these  creditors'  suits  were 
brought  was  due  to  the  Dabney  Brokerage 
Company,  which  held  a  deed  of  trust  on  real 
estate  belonging  to  Thomas  Lewelling  indi- 
vidually. This  property  was  sold  under  the 
deed  of  trust  and  brought  $1,580,  which  was 
applied  to  the  firm  debt  thereby  secured. 
Thereupon  Thomas  Lewelling  proved  this 
$1»580  in  the  pending  chancery  suits  as  one 
of  the  firm  debts  paid  wholly  by  him,  in 
order  that  he  might  be  reimbursed  to  the 
extent  that  was  proper.  Under  a  reference 
in  these  consolidated  causes,  one  of  the  ac- 
counts the  conmiissloner  was  directed  to 
take  was  an  account  of  the  unpaid  partner- 
ship debts,  and  the  commissioner  allowed 
this  $1,580  item  as  a  debt  due  to  Thomas 
Lewelling  by  the  partnership.  This  action 
of  the  conmiissloner  was  confirmed  by  the 
circuit  court  by  decree  of  August  1,  1908. 
This  same  decree  of  August  1,  1908,  in  re- 
sponse to  the  prayer  of  the  separate  bill  of 
Thomas  Lewelling,  attempted  a  partial  set- 
tlement of  the  partnership  accounts  between 
the  two  partners,  and  the  propriety  of  so 
much  of  the  decree  as  attempted  that  settle- 
ment was  the  subject-matter  of  the  former 
appeal,  which  resulted  in  the  dismissal  of 
the  bill  filed  by  Thomas  Lewelling;  this 
court  holding  that  the  partnership  accounts 
were  In  such  confusion  that  no  proper  set- 
tlement of  them  could  be  made. 

By  decree  of  April  21,  1910,  the  circuit 
Drought  the  two  creditors*  suits  on  to  be 
heard  upon  the*  papers  formerly  read  and 
upon  the  decree  of  this  court,  and  directed 
a  sale  of  the  partnership  real  estate  to  sat- 
isfy the  partnership  debts,  including  the 
$1J580  audited  in  favor  of  Thomas  Lewel- 
ling, providing  that  the  latter  debt  should 
be  postponed  until  all  other  partnership 
debts  were  paid.  The  appellants  signified 
their  purpose  to  appeal  from  that  decree, 
and  obtained  an  order  suspending  its  execu- 
tion for  00  days.  No  appeal  having  been 
taken  within  the  time  prescribed,  the  com- 
missioners appointed  for  the  purpose  pro- 
ceeded to  sell  the  partnership  real  estate 
mentioned  in  the  decree,  and  their  report  of 
such  sales  was  confirmed  and  the  proceeds 
applied  to  the  payment  in  full  of  all  the 
partnership  debts,  except  the  $1,580  debt 
held  by  Thomas  Lewelling,  upon  which  was 
paid  a  balance  of  only  $157.92. 

On  December  16,  1911,  a  decree  was  en- 
tered reciting  the  prior  decrees  of  August  1, 


1906,  and  April  21,  1910,  establishing  the 
debt  due  to  Thomas  Lewelling,  reciting  fur- 
ther that  the  partnership  assets  had  been 
exhausted,  and  holding  that  Thomas  Lewel- 
ling was  entitled  to  be  paid  one-half  of  this 
debt  out  of  the  individual  estate  of  his  de- 
ceased partner,,  and  ascertaining  that  such 
one-half,  after  deducting  proper  credits, 
amounted  to  a  balance  of  $578.23,  appointed 
commissioners  to  sell  certain  real  estate  of 
James  Lewelling,  deceased,  to  satisfy  this 
balance.  From  this  decree  the  present  ap- 
peal was  taken. 

The  sole  contention  of  appellants  is  that 
the  eflfect  of  the  decree  of  this  court  on  the 
former  appeal  was  to  eliminate  from  further 
consideration  all  claims  that  Thomas  Lew- 
elling may  have  had  against  the  estate  of 
James  Lewelling,  deceased.  This  contention 
cannot  be  sustained*.  It  is  clear  that  the 
former  decree  of  this  court  was  no  broader 
tlian  merely  to  dismiss  the  separate  bill  filed 
by  Thomas  Lewelling  asking  for  a  settlement 
of  the  partnership  affairs  of  himself  and  his 
brother,  James,  leaving  the  two  creditors' 
suits,  in  which  the  debt  in  controversy  had 
been  established,  undiaiturbed.  No  other 
question  than  the  right  of  Thomas  Lewelling 
to  have  a  settlement  inter  se  of  the  partner- 
ship affairs  was  before  this  court  or  con- 
sidered by  it.  The  opinion  of  the  court 
states  that  ''upon  the  coming  on  of  the  mas* 
ter*8  said  report,  and  in  dealing  with  the 
part  of  it  relating  to  the  partnership  trans- 
actions of  Lewelling  Bros.,  with  wtiich  alone 
we  are  concerned  in  this  controversy,  the 
circuit  court  decreed,"  eta  That  is  a  dear 
declaration  of  the  fact  that  on  the  former 
appeal  this  court  was  only  concerned  with 
the  controverted  right  of  Thomas  Lewelling 
to  have,  under  the  circumstances  shown,  a 
settlement  of  the  partnership  affairs,  and  the 
whole  opinion  shows  that  no  other  question 
was  or  could  have  been  touched;  the  opinion 
stating  on  its  face  that  the  appeal  was  from 
that  part  of  the  decree  relating  to  a  settle- 
ment of  the  partnership  affairs  inter  se.  So 
far  as  the  former  decree  of  this  court  Is  con- 
cerned, it  left  Thomas  Lewelling  and  the 
other  creditors,  whose  debts  had  been  proven 
and  audited  in  the  creditors*  suits,  exactly 
where  they  were  when  the  appeal  was  taken. 
The  former  appeal  was  not  intended  to  have, 
and  has  not  had,  the  slightest  effect  upon 
the  debt  in  controversy  then  asserted  and 
now  pressed  by  Thomas  Lewelling. 

The  decree  appealed  from,  so  holding,  was 
plainly  right,  and  must  be  affirmed. 

Affirmed. 
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COMMONWEAI/TH  et  al  t^  SGHBIBLZ. 
(Supreme  Court  of  Appeals  of  Virginia.    Jan* 

16,  1913.) 
L  Taxation  ({  273*)— Assessment — Pebson* 

AL  PROFERTY  of  FiBM—SlTUS. 

Code  1904,  {  492,  provides  that  firm  prop- 
erty shall  be  listed  for  taxation  by  and  be  taxed 
to  the  firm.  Section  494  declares  that  the  com- 
missioner shall  make  a  personal  application  to 
each  person,  firm^  or  corporation  residing:,  do- 
ing business,  or  having  an  office  in  his  district 
to  disclose  property  of  the  person,  firm,  or  cor- 
poration not  otherwise  taxed  and  subject  to 
assessment,  and  Tax  Bill,  S  1^  (Code  1904,  p. 
2265),  provides  that,  when  a  firm  ia  engaged 
in  more  than  one  business  which  Is  subject  to 
taxation,  the  firm  shall  pay  taxes  on  each 
branch  of  its  business,  held  that,  where  a  firm 
maintained  separate  places  of  business  in  two 
coon  ties,  the  property  in  each  place  was  taxable 
in  the  county  where  it  was  located,  and  the  firm 
was  not  taxable  on  the  property  in  both  places 
in  the  county  where  the  members  resided. 

(Bd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  447 ;   Dec.  Dig.  |  273.*] 

2.  Taxation   (|  90*) — Pbopertt  of  Firm — 
FiBM  AS  Entity— '*Pabtnee6hip." 

For  purposes  of  taxation,  a  partnership  fs 

treated  as  an  entity  separate  and  distinct  from 

its  members,  as  provided  by  Code  1904.  f §  492, 

494,  and  Tax  Bill,  §  143  (Code  1904,  p.  22(^>. 

and  its  property  is  to  be  taxed  to  the  firm,  and 

not  to  its  individual  membera 

[Ed.  Note. — For  other  cases,  see  Taxation, 

Cent.  Dig.  {  180 ;    Dec  Dig.  {  90.» 
For  other  definitions,  see  Words  and  Phrases, 

▼ol.  6,  pp.  5191-5202 ;   vol.  8,  pp.  7746,  7747.] 

8.  Taxation  (§  494*)— Assessment— Objec- 
tions—Evidence  OF  Omitted  Property. 
Code  1904,  {  567,  provides  that  any  person 
assessed  with  taxes  who  is  aggrieved,  within 
two  years  from  the  1st  day  of  September  of 
the  year  in  which  the  assessment  is  made,  may 
apply  to  the  proper  court  for  relief.  Section 
568  declares  that,  if  the  court  is  satisfied  that 
the  applicant  has  been  erroneously  assessed,  it 
may  order  the  assessment  corrected,  and  order 
the  applicant  exonerated  from  the  payment  of 
any  excess,  and,  if  the  assessment  is  less  than 
the  proper  amount,  the  court  shall  order  the 
applicant  to  pay  the  proper  taxes.  Held  that, 
where  the  surviving  partner  of  a  firm  instituted 
proceedings  to  be  relieved  from  taxes  erroneous- 
ly assessed  against  the  firm  on  property  located 
in  a  different  county,  the  commonwealth  was 
entitled  to  introduce  proof  of  omitted  property 
of  such  firm  within  the  county  In  order  to  as- 
certain the  correct  amount  of  the  objector's  tax 
in  the  county  of  the  forum. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  §§  884-888;   Dec.  Dig.  §  494.*J 

£/rror  to  Glreuit  Court,  £Ulzabeth  City 
County. 

Proceeding  by  H.  L.  Schmelz  against  the 
Commonwealth  and  others  to  be  relieved 
from  an  alleged  erroneous  assessment  of 
taxes.  From  a  Judgment  for  complainant, 
defendants  bring  error.     Reversed. 

The  Attorney  General,  S.  Gordon  Cum- 
ming,  E.  E.  Montague,  and  Wm.  C.  L.  Talia- 
ferro, all  of  Ifampton,  for  plaintllfs  in  error. 
J.  W.  Read,  of  Newport  News,  and  J.  G.  Pol- 
lard, of  Richmond,  for  defendant  in  error. 

BUCHANAN,  X  This  is  a  proceeding  in- 
stituted by  Henry  L.  Schmelz,  anrviving  and 


continuing  partner  of  Schmelz  Bros.,  Bank- 
ers, under  section  567  of  the  Code,  to  be  re* 
lieved  from  an  alleged  erroneous  assessment 
of  taxes  and  levies  upon  personal  property  of 
the  said  partnership  for  the  years  1891  to 
and  including  the  year  1911. 

Upon  the  hearing  of  the  motion  the  circuit 
court  of  Elizabeth  City  county  was  of  opin* 
ion  that  the  assessment  complained  of  was 
erroneous,  in  this:  that  the  property  assess- 
ed was  not  taxable  in  the  county  of  Elizabeth 
City  or  in  the  city  of  Hampton,  and  entered 
an  ordtf  Generating  the  firm  from  the  pay- 
ment of  all  taxes  and  levies  on  said  property 
in  the  said  county  and  city.  The  auditor  of 
public  accounts,  not  being  satisfied  with  tliat 
decision,  petitioned  the  court,  in  a<^cordance 
with  tlie  provisions  of  section  573  of  the 
Code,  for  a  rehearing.  Upon  the  rehearing, 
which  was  de  novo,  tlie  court  being  of  opinion 
that  its  order  on  the  original  hearing  was 
correct,  adhered  to  and  confirmed  it  To 
that  order  this  writ  of  error  was  awarded 
upon  the  petition  of  the  commonwealth,  the 
county  of  Elizabeth  Cllty,  and  the  city  of 
Hampton. 

The  court  certifies  in  its  order  that  upon 
the  rehearing  the  following  facts  were  prov- 
ed: "That  ftroro  1886  to  1903  H.  L.  Schmelz 
and  Geo.  A  Schmelz  conducted  a  private 
banking  business  in  the  town  of  Hampton, 
Va.,  under  the  firm  name  and  style  of 
'Schmelz  Bros.,  Bankers,  Hampton,  Virginia,' 
and  that  on  July  1,  1903,  they  discontinued 
the  banking  business  in  Hampton,  but  con- 
tinued to  own  and  hold  property  in  Eliza- 
beth City  county.  In  1891  the  same  partners 
opened  a  bank  in  the  city  of  Newport  News, 
Va.,  under  the  firm  name  and  style  of 
'Schmelz  Bros.,  Bankers,  Newport  News,  Vir- 
ginia,* and  the  said  business  in  Newport 
News  tias  continued  until  the  present  time. 
After  the  death  of  the  said  Geo.  A.  Schmelz 
in  January,  1911,  the  buisiness  of  Schmelz 
Bros.,  Bankers,  Newport  News,  Va.,  was  con- 
tinued by  his  surviving  partner.  The  two 
banks  were  entirely  separate  and  distinct, 
both  as  to  capital  and  the  conduct  of  the 
businesses,  their  relations  being  those  of  sep- 
arate and  distinct  banks.  H.  L.  Schmelz 
has  continuously  resided  in  the  town  of 
Hampton,  county  of  Elizabeth  City.  Geo.  A. 
Schmelz  continuously  resided  in  the  town  (or 
citj)  of  Hampton  from  March,  1908,  until 
the  time  of  his  death,  and  previous  to  March, 
1908,  and  until  his  death  in  the  county  of 
Elizabeth  City.  The  assessments  and  all 
taxes  and  levies  based  thereon,  from  which 
relief  is  sought  in  this  proceeding,  were 
made  and  extended  against  the  property  of 
the  firm  of  *Schmelz  Bros.,  Bankers,  New- 
port News,  .Va.,'  and  no  assessment  has  ever 
been  made  against  the  property  of  the  firm 
of  *  Schmelz  Bros.,  Bankers,  Hampton,  Va.,* 
other  than  the  real  estate  of  .said  firm." 

Two  questions  are  raised  by  this  writ  of 


•For  other  cases  see  same  topia  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep*r  Indexes 


906 


76  SOUTHEASTERN  BEPORTBB 


(Va. 


error  for  tlie  decision  of  this  court  The 
first,  in  the  language  of  the  petition,  is:  "(A) 
Granting  that  the  only  property  assessed, 
from  which  relief  was  sought  in  the  pend- 
ing proceeding,  was  personal  property  not 
otherwise  taxed,  used  solely  in  Newport 
News,  was  it  not  taxable  in  Elizabeth  City 
county,  where  both  partners  resided?" 

[1]  The  question  raised  by  this  assignment 
of  error  is  whether  property  invested  in  a 
partnership  business,  and  not  otherwise  tax- 
ed»  Is  subject  to  taxation  where  the  partners 
reside,  or  where  the  partnership  business  is 
conducted. 

In  nwny,  if  not  in  most,  of  the  states  the 
situs  for  tiie  taxation  of  partnership  prop- 
erty is  fixed  by  statute;  but,  where  it  is 
not  so,  the  decisions  do  not  seem  to  be  In  ac- 
cord, though  the  weight  of  authority  and  the 
better  reason  seem  to  be  in  favor  of  the  view 
that  the  situs  of  such  property  for  taxation 
is  where  the  partnership  business  is  carried 
on.  See  Gooley  on  Taxation  (3d  Ed.)  pp. 
659,  660;  Burrough  on  Taxation,  {  98; 
Desty  on  Taxation,  {62;  37  C^c.  058;  27 
Am.  &  Ekig.  Enc.  (2d  Ed.)  655;  and  note  to 
Clay  T.  Douglas  County,  7  Ann.  Cas.  pp.  758- 
762. 

By  section  402  of  the  Code,  which  declares 
by  whom  property  is  to  be  listed  and  to 
whom  taxed,  it  is  provided  that:  **If  the 
property  belong  to  a  company  or  firm  it  shall 
be  listed  for  taxation  by  and  taxed  to  the 
company  or  firm." 

Section  494  of  the  Oode  provides:  **The 
commissioner  or  his  duly  qualified  deputies 
shall  on  personal  application  to  each  person, 
firm,  and  corporation  residing,  doing  busi- 
ness, or  having  an  office  in  his  district,  obtain 
answers  to  Interrogatories  addressed  to  such 
person,  firm  or  corporation  not  otherwise 
taxed  on  its  property  in  order  to  ascertain 
from  them  all  personal  estate,  money,  con- 
tracts, and  credits  which  are  owned  by  such 
person,*  firm,  or  corporation  and  are  subject  to 
assessment  for  taxation  under  this  chapter." 

By  section  143  of  the  Tax  Bill  (2  Pollard's 
Code,  p.  2265),  it  is  provided  that:  "When 
any  incorporated  company,  firm  or  person  is 
engaged  in  more  than  one  business,  which 
is  made  by  the  provisions  of  this  act  sub- 
ject to  taxation,  such  incorporated  company, 
firm  or  individual  shall  pay  the  tax  provided 
by  law  on  each  branch  of  its  or  his  busi- 
ness." 

[2]  Under  the  provisions  of  the  Code  and 
Tax  Bill,  a  partnership  is,  for  the  purposes 
of  taxation,  treated  as  an  entity.  The  firm 
and  not  the  individual  members  of  the  part- 
nership are  considered  as  the  owners  of  the 
partnership  property.  Its  property  is  to  be 
taxed  to  the  "firm" ;  that  is,  to  the  partner- 
lhip,  and  not  to  the  individual  members  of 
the  firm.  It  seems  to  us  that  the  proper  con- 
struction to  be  placed  upon  these  provisions 
ot  our  taxing  statutes  is  that  partnership 


property  not  otherwise  taxed  is  to  be  taxed  In 
the  county  or  city  where  the  partnership  busi- 
ness is  or  was  conducted,  and  where  the  part- 
nership carries  on  separate  and  distinct  busi- 
nesses, both  as  to  the  capital  and  conduct 
in  different  counties  or  cities  as  the  court 
found  was  done  in  this  case,  then  the  part- 
nership property  in  each  of  said  businesses 
is  to  be  taxed  in  the  county  or  city  in  wMch 
It  is  or  was  conducted. 

[8]  The  next  assignment  of  error,  as  stat- 
ed in  the  petition,  is  as  follows: 

"(B)  Granting  that  this  property  was  not 
taxable  because  not  used  in  Elizabeth  City 
county,  did  not  the  applicant  by  seeking  re- 
dress under  the  statute  for  such  cases  made 
and  provided  so  submit  the  partnership  to 
the  jurisdiction  of  the  circuit  court  of  Eliz- 
abeth City  county  as  that  it  became  the 
duty  of  that  court  to  hear  and  consider  the 
evidence  tendered  at  the  rehearing  showing 
the  taxable  capital  of  Schmelz  Bros.,  Bank- 
ers, used  In  Elizabeth  City  county ;  In  other 
words,  although  even  if  the  court  were  cor- 
rect in  exonerating  the  capital  used  in  New- 
port News,  was  it  not  in  error  in  refosing 
in  this  proceeding  to  tax  property  that  was 
admittedly  taxable  in  this  county?** 

This  assignment  of  error,  as  we  under- 
stand it,  raises  the  question  whether  under 
our  statute,  where  a  taxpayer  makes  a  mo- 
tion to  correct  an  erroneous  assessment  be- 
cause the  property  with  which  he  is  assessed 
is  not  taxable  in  the  county  or  city  where 
it  is  listed  for  taxation,  and  for  that  reason 
his  motion  must  prevail  and  he  must  be 
exonerated  from  such  erroneous  assessment, 
may  he  not  in  that  same  proceeding  be  as- 
sessed with  and  held  liable  for  taxes  upon 
property  with  which  he  Is  taxable  and  has 
not  been  assessed  for  taxation  in  the  county 
or  city  where  the  erroneous  assessment  was 
made?  In  other  words,  If  the  plaintiff  In 
the  motion  were  entitled  to  have  the  assess- 
ment complained  of  corrected  because  the 
property  assessed  was  not  chargeable  with 
taxes  in  the  county  of  Elizabeth  City  or  the 
city  of  Hampton,  but  In  the  city  of  Newport 
News,  may  he  not,  as  a  condition  to  that 
relief,  be  assessed  with  taxes  upon  property 
with  which  he  Is  taxable  and  has  not  been 
assessed  in  the  county  of  Elizabeth  City  or 
the  city  of  Hampton,  if  it  is  shown  that 
there  is  such  property? 

The  answer  to  this  question  depends  upon 
the  terms  of  the  statute  under  which  the 
plaintiff  sought  relief.  By  section  567  it  is 
provided  that  "any  person  assessed  with  tax- 
es on  lands  or  other  property,  aggrieved  by 
any  such  assessment,  may,  unless  otherwise 
specifically  provided  by  law,  within  two 
years  from  the  first  day  of  September  of  the 
year  In  which  such  assessment  is  made,"  ap- 
ply to  the  proper  court  for  relief. 

Section  568,  which  provides  what  the  court 
may  do,  contains  the  following  provisions: 
"If  the  court  be  satisfied  that  the  applicant 
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is  erroneously  assessed  with  any  taxes,  and 
that  the  erroneous  assessment  was  not  caus^ 
ed  by  the  failure  or  refusal  of  the*  applicant 
to  furnish  a  list  of  his  property,  real  and 
personal,  to  the  commissioner,  on  oath,  as 
the  law  requires.  *  *  *  In  either  case 
the  court  may  order  that  the  assessment  be 
corrected.  If  the  assessment  exceeds  the 
proper  amount,  the  court  may  order  that  the 
applicant  be  exonerated  from  the  payment 
of  so  much  as  is  erroneously  charged,  if  not 
already  paid,  and  if  paid  that  it  be  refunded 
to  him.  If  the  assessment  be  less  than  the 
proper  amount,  the  court  shall  order  that  the 
applicant  pay  the  proper  taxes.  A  copy  of 
any  order  made  under  this  section  correcting 
an  erroneous  assessment  shall  be  certified 
by  the  court  to  the  auditor  of  public  ac- 
counts and  the  treasurer  of  the  state."  See, 
also,  as  to  levies  and  local  taxes,  section 
571  of  the  Code. 

Under  these  provisions  of  the  Code,  if 
there  has  been  an  error  in  the  assessment 
complained  of  to  the  prejudice  of  the  tax- 
payer (not  caused  by  his  failure  or  refusal 
to  furnish  a  list  of  his  property  to  the  com- 
missioner of  the  revenue),  he  is  entitled  to 
be  relieved  to  the  extent  of  the  erroneous  as- 
sessment If,  on  the  other  hand,  the  error  In 
the  assessment  or  in  the  failure  to  assess  his 
property  be  to  the  prejudice  of  the  state,  the 
state  is  entitled  to  receive  from  him  the  tax- 
es properly  assessable  against  him.  In  oth- 
er words,  the  taxpayer  who  comes  into  court 
under  these  sections  to  be  relieved  from  pay- 
ing more  taxes  than  he  claims  he  ought  to 
pay  renders  himself  liable  in  that  proceeding 
to  pay  all  taxes  with  which  he  is  chargeable 
in  that  Jurisdiction  upon  a  correct  assess- 
ment of  his  property.  This  is  the  practice  in 
some  of  the  courts  of  the  state,  and  we  think 
is  the  proper  practice.  It  is  the  duty  of  the 
party  who  seeks  relief  under  these  statutes 
(and  of  all  other  persons)  to  pay  taxes  upon 
all  of  his  taxable  property  taxable  in  that 
Jurisdiction.  If  he  has  been  improperly  as- 
sessed on  some  property,  and  has  not  been 
assessed  at  all  upon  other  property  upon 
which  he  is  assessable  with  taxes,  there  is  no 
hardship — ^indeed,  it  Is  only  Just  and  equi- 
table— ^in  assessing  him  with  and  requiring 
him  to  pay  all  the  taxes  with  which  he  is  as- 
sessable in  that  Jurisdiction  as  a  condition 
to  granting  him  the  relief  sought  There  is 
no  difficulty  in  a  proceeding  like  this  to  be 
relieved  from  an  erroneous  assessment  for 
the  court  to  examine  into  and  do  all  that 
the  commissioner  of  the  revenue  is  required 
to  do  under  the  provisions  of  sections  508 
and  509  of  the  Code. 

We  are  therefore  of  opinion  that  the  court 
did  not  err  in  so  f^r  as  it  held  that  the  plain- 
tiff was  not  assessable  with  taxes  in  the 
county  of  Elizabeth  City  or  In  the  city  of 
Hampton  upon  the  property  of  Schmelz  Bros, 
employed  in  their  partnership  business  in  the 
city  of  Newport  News;    but  that  it  did  err 


in  refusing  to  admit  evidence  tending  to  show 
that  the  said  firm  had  property  in  the  county 
of  Elizabeth  City,  and  in  the  city  of  Hamp- 
ton which  was  assessable  with  taxes  in  the 
said  county  or  city,  and  which  had  not  been 
assessed  with  taxes. 

Its  order  must,  therefore,  be  reversed  and 
the  cause  remanded  to  the  court  for  further 
proceedings  to  be  had  not  in  conflict  with  the 
views  expressed  in  this  opinion. 

Reversed* 


(U4  Va.  4U) 


LBARY  V.  BRIGOS. 


(Supreme  Court  of  Appeals  of  Virginia.    Jan* 

16.  1913.) 

Appeal  and  Esbob  ({  518*>--Recobd— Pres- 
entation OF  Gbounds  of  Review — Stbigk- 
SN  Pleas. 

Pleas  in  abatement  which  have  been  strick- 
en by  the  court  are  not  a  part  of  the  record  un- 
less made  such  by  a  bill  of  exceptions,  and 
hence  the  court*s  action  in  striking  them  is 
not  reviewable  in  the  absence  of  such  a  bill. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2342-2355;  Dec.  Dig.  | 
5ia*] 

Error  to  Circuit  Court,  Prince  William 
County. 

Action  by  Edwin  M.  Briggs  against  Henry 
6.  Leary.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Writ  of  error  dis- 
missed. 

Robt  A.  Hutchison,  of  Manassas,  for 
plaintiff  in  error.  C.  B.  Nicol,  of  Alexandria, 
and  Bryan  Gordan,  of  Manassas,  for  defend- 
ant in  error. 

BUCHANAN,  J.  At  the  same  rules  at 
which  the  declaration  was  filed  in  this  cause, 
the  defendant  in  the  trial  court  (and  who 
is  the  plaintiff  in  error  here)  filed  two  pleas 
in  abatement,  which  are  in  the  words  and 
figures  following: 

Plea  No.  1. 

"And  the  said  defendant  comes  in  his  own 
proper  person  and  says  that  the  court  ought 
not  to  have  or  take  any  further  cognizance 
of  the  action  aforesaid  of  the  said  plaintiff, 
because  the  said  defendant  says  that  at  the 
time  of  the  suing  out  of  the  writ  In  the 
said  cause,  March  14,  1911,  and  at  the  time 
of  the  filing  of  this  plea,  there  was  pending 
in  the  said  court  a  certain  action  at  law 
in  which  the  said  Edwin  M.  Briggs  was  the 
sole  plaintiff  and  the  said  Henry  G.  Leary 
was  the  sole  defendant,  which  said  action 
the  said  plaintiff  in  a  plea  of  trespass  sought 
to  recover  of  the  said  defendant  the  sum  of 
$5,000  damages,  and  that  the  said  action 
was  between  the  same  parties  who  are  par- 
ties to  this  action,  pending  in  the  same  court, 
and  for  the  same  cause,  and  having  for  its 
object  the  same  object  sought  to  be  attained 
in  this  action.  And  the  said  defendant  fur- 
ther   avers    that    the    said   action    has   not 
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been  dismissed,  but  Is  now  pending  and  nn- 
determlned  in  the  said  court  And  this  the 
defendant  is  ready  to  verify. 

"Wherefore,  by  reason  of  the  said  auter 
action  pendant,  the  said  defendant  prays 
judgment  of  the  said  writ  and  declaration, 
that  the  same  may  be  quashed.'* 

Plea  No.  2. 

''And  the  said  defendant  comes,  In  his 
own  proper  person,  and  says  that  this  court 
ought  not  to  have  or  take  any  further  cog- 
nizance of  the  action  aforesaid  of  the  said 
plaintiff,  because  the  said  defendant  says 
that  the  supposed  writ  which  issued  in  this 
cause  March  14,  1911,  to  commence  the  said 
action,  did  not  issue  from  the  clerk's  office 
of  the  said  court,  but  that  the  same  was 
signed  at  some  place  other  than  the  clerk's 
office  of  the  said  court,  and  is  therefore 
void.  And  that  no  writ  to  commence  the 
said  action  has  ever  issued  from  the  said 
clerk's  office.  And  this  the  said  defendant 
is  ready  to  verify. 

"Wherefore,  by  reason  of  the  failure  to 
commence  the  said  action  by  a  proper  writ 
issuing  from  the  said  clerk's  office,  the  said 
defendant  prays  Judgment  of  the  said  writ 
and  declaration." 

At  the  next  term  of  the  court  the  plaintiff 
moveA  the  court  to  strike  out  each  of  the 
pleas  in  abatement  which  motion  was  sus- 
tained, and  to  which  the  order  states  the 
defendant  excepted.  The  subsequent '  pro- 
ceedings In  the  cause  resulted  in  a  verdict 
and  Judgment  for  the  plaintiff.  To  that 
Judgment  this  writ  of  error  was  awarded. 

The  only  errors  assigned  are  to  the  action 
of  the  trial  court  in  striking  out  the  said 
pleas. 

The  plaintiff  insists  that  these  assignments 
of  error  cannot  be  considered  because  no 
bill  of  exceptions  was  filed  to  the  action  of 
the  court  In  striking  out  the  pleas. 

Under  our  decisions,  this  objection  seems 
to  be  well  taken.  In  White  v.  Toncray,  9 
Leigh  (36  Va.)  347,  it  was  held  that  pleas 
tendered  by  a  defendant  in  an  action  at 
law  and  rejected  by  the  court  are  not  a 
part  of  the  record  unless  made  so  by  a 
bill  of  exceptions  to  the  rejection  of  them, 
or  by  order  of  the  court  that  they  shall 
be  made  so.  In  that  case  the  pleas  had  not 
been  filed  as  In  this,  but  were  rejected  by  the 
court  when  they  were  tendered,  because  they 
were  not  a  part  of  the  record.  **The  record," 
It  was  said  in  that  case,  "we  are  told,  is 
made  up  of  the  writ  (for  the  purpose  of 
amending  by  It  if  necessary),  the  whole 
pleadings  between  the  parties,  papers  of 
which  profert  is  made  or  oyer  demanded, 
and  such  as  have  been  specially  submitted 
to  the  consideration  of  the  court  by  a  bill 
of  exceptions,  a  demurrer  to  evidence,  or 
a  special  verdict  or  are  Inseparably  con- 
nected with  some  paper  or  evidence  so  re- 
ferred to.  These,  with  the  several  proceed- 
ings at  the  rules  or  in  court  until  the  ren- 


dition of  the  Judgment,  constitute  the  record 
in  common-law  suits  and  are  to  be  noticed 
by  the  (Jourt  and  no  others.  Mandeville  ▼. 
Perry,  10  Va.  78,  88."  After  showing  clearly 
that  the  pleas  tendered  in  that  case  were 
not  parts  of  the  record  under  the  definition 
quoted,  the  president  of  the  court  said: 
"This  brings  me  to  remark  (2)  that  even  if 
the  pleas  had  been  spread  upon  the  record 
and  constituted  a  part  of  it  this  conrt  must 
take  it  that  they  were  properly  rejected,  as 
the  defendant  did  not  except  His  acquies- 
cence In  the  rejection  must  be  presumed^ 
and,  as  it  is  possible  there  may  have  been 
good  reason  for  the  rejection,  that  reason 
must  be  taken  to  have  existed,  as  he  did  not 
call  upon  the  court  to  sign  a  bill  of  excep- 
tions, in  which  Its  reasons  would  have  been 
stated."  While  the  declaration  of  the  court 
that  even  if  the  pleas  had  been  filed  and 
constituted  a  part  of  the  record  was  dic- 
tum, wholly  unnecessary  to  a  decision  of 
that  case,  that  decision,  including  the  dic- 
tum, has  since  been  followed  without  ques- 
tion in  cases  where  the  pleas  had  been 
filed  and  were  parts  of  the  record,  as  well 
as  in  cases  where  they  were  merely  offered 
to  be  filed. 

In  Herrlngton  v.  Harkin's  Adm'r,  1  Rob. 
(40  Va.)  591,  602,  603,  Judge  Allen  said:  •'In 
White  V.  Toncray  It  was  determined  that  if 
the  pleas  be  tendered  by  the  defendant  and 
rejected  by  the  court,  and  he  take  no  excep- 
tion to  tlie  rejection  of  them,  he  shall  be 
presumed  in  the  appellate  court  to  have  ac- 
quiesced. In  this  case  it  is  true  the  record 
sets  out  that  the  pleas  were  filed,  but  this, 
in  view  of  the  subsequent  motion  to  reject 
and  the  action  of  the  court  I  consider  as  a 
mere  note  of  the  clerk  and  as  showing  noth- 
ing more  than  that  the  pleas  were  tendered." 

In  Fry  v.  I^sUe,  87  Va.  269,  12  S.  E.  671, 
one  of  the  assignments  of  error  was  to  the 
action  of  the  trial  court  in  striking  out  a 
plea  in  abatement  filed  at  rules.  In  discuss- 
ing that  question  the  court  said.  Judge  Lew- 
is delivering  the  opinion:  "But  the  plea  is 
no  part  of  the  record.  It  was  stricken  out 
and  a  plea  that  is  stricken  out  by  the  court 
is  as  though  it  had  never  been  tendered,  un- 
less it  is  made  a  part  of  the  record  by  a 
bill  of  exceptions,  or  by  an  express  order  of 
the  court  and,  if  it  is  not  a  part  of  the 
record,  then  the  action  of  the  court  In  strik- 
ing it  out  is  not  a  subject  of  review  in  the 
appellate  court  as  nothing  dehors  the  rec- 
ord can  be  looked  to  or  considered.  In  this 
respect  a  plea  stricken  out  stands  upon  the 
same  footing  as  a  rejected  plea,  as  to  which 
the  rule  Is  well  settled."  To  sustain  the 
conclusion  reached  the  opinion  cites  White 
V.  Toncray,  supra;  Herrlngton  v.  Harkin's 
Adm'r,  supra;  Bowyer  v.  Hewitt  2  6rat 
(43  Va.)  193;  Roanoke,  etc.,  Co.  v.  Kam  & 
Hickson,  80  Va.  5S9;  Morrissett's  Case,  6 
Grnt.  (47  Va.)  673 ;  Lawrence's  Case,  86  Va. 
573,  10  S.  K  840;   Offtendlnger  v.  Ford*  80 
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Va.  917,  12  S.  E.  1.  It  was  further  said  In 
that  case  that  "it  Is  tme  an  entry  on  the 
order  book  states  that,  to  the  action  of  the 
court  in  striking  out  the  plea,  the  defend- 
ant excepted**;  but  that  was  nothing  in  ef- 
fect but  "saving  the  point,  so  to  speak,  and 
having  the  evidence  of  the  fact  entered  of 
record.  It  cannot  certainly  perform  the  ac- 
tion of  a  bill  of  exceptions,  and,  although 
the  plea  (or  rather  what  purports  to  be  the 
plea)  is  copied  into  the  transcript  by  the 
clerk,  that  does  not  supply  the  defect*'— cit- 
ing numerous  authorities  sustaining  tliat 
▼lew. 

The  pleas  in  abatement  not  being  a  part 
of  the  record,  the  assignments  of  error  bas- 
ed upon  the  action  of  the  court  In  striking 
them  out  cannot  be  considered  by  this  court, 
and,  those  being  the  only  errors  assigned, 
this  writ  of  error  must  be  dismissed  as  im- 
provldently  awarded. 

Writ  of  error  dismissed. 

KE2ITH,  P.,  absent 

(U4  Va.  4S4) 
NORFOLK  ft  W.  RY.  CO.  ▼.  COFER. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

16.  1913.) 

1.  Masteb  and  Ssbvant  (S  265*) — Injttbt  to 
Railroad  Employ^ — Suspbmsion  of  RuiiBS 
— BuBDEN  or  Proof. 

In  an  action  by  an  experienced  car  in- 
spector for  injuries  from  the  bumping  of  a  car 
while  he  was  coupling  air  on  standing  cars, 
without  having  displaved  a  signal  as  required 
by  the  defendants  rule,  the  burden  was  upon 
the  plflintiff  to  sustain  his  contention  that  this 
rule  had  been  so  habitually  disregarded,  with 
the  master's  acquiescence,  as  to  amount  to  its 
suspension. 

(Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S§  877-908,  965;  Dec  Dig. 
|266.*] 

2.  Masteb  and  Servant  (S  281*)— Injury  to 
Railroad  Employ^ — Suspension  of  Rules 
—Sufficiency  of  Evidence. 

Evidence,  in  an  experienced  car  inspector's 
action  for  injuries  received  while  he  was  vio- 
lating a  rale  requiring  a  light  to  be  displayed, 
hM  not  to  show  an  implied  suspension  of  such 
rules. 

'  [Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  {§  987-966;  Dec  Dig.  { 
281.*] 

8.  Masteb  and  Sebvant  (f  240*) — Injubt  to 
Railboad  Employ^— Contbibutobt  Negli- 
oence. 

Where  an  experienced  car  inspector  at- 
tempted, on  a  dark  night,  to  couple  the  air  ap- 
pliances on  standing  cars,  and  placed  himself  in 
a  crouching  position  between  the  cars  without 
any  warning  of  his  presence  to  any  one,  thoueh 
he  should  have  known  that  the  cars  were  likely 
to  be  bumped  into,  he  was  guilty  of  contribu- 
tory nei^Ii^ence  barring  recovery  for  his  conse- 
quent injuries. 

[Ed.  Note.->For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  751-756;  Dec.  Dig.  | 
240.  •! 

Error  to  Corporation  Court  of  Radford. 
Action  by  G.  W.  Cofer  against  the  Norfolk 
A   Western  Railway  Company.     Judgment 


for  plaintiff,  and  defendant  brings  error.   Re- 
versed. 

T.  W.  Reath,  of  Philadelphia,  Pa.,  R.  L. 
Jordan,  of  East  Radford,  and  Phlegar,  Pow- 
ell, Price  &  Sbelton,  of  Bristol,  for  plain- 
tiff in  error.  H.  C.  Tyler,  of  East  Radford, 
for  defendant  In  error. 

HARRISON,  J.  Upon  the  trial  of  this  ac- 
tion to  recover  damages  for  personal  injuries, 
there  was  a  demurrer  to  the  evidence  by  the 
defendant  railway  company,  which  was  over- 
ruled and  Judgment  given  for  the  plaintiff 
by  the  lower  court  for  $5,000.  the  damages 
ascertained  by  the  jury.  To  that  judgment 
this  writ  of  error  was  awarded. 

The  declaration  alleges  that  the  plaintiff, 
Q.  W.  Cofer,  was  a  car  and  air  inspector  for 
the  defendant,  and  that  while  coupling  the 
air  on  certain  cars,  in  the  course  of  his  duty, 
other  cars  were  pushed  against  them,  caus- 
ing him  to  be  luiocked  down  and  run  over, 
with  the  result  that  his  leg  was  so  injured 
tliat  it  had  to  be  amputated.  The  negligence 
alleged  was  the  defendant's  failure  to  pro- 
vide a  safe  place,  its  failure  to  establish,  pro- 
mulgate, and  enforce  proper  rules  for  the 
protection  of  the  plaintiff,  and  Its  negligence 
in  striking  the  cars  he  was  working  with. 
The  defendant  denied  any  negligence  on  its 
part,  and  contended  that  the  plaintifiTs  injury 
was  the  result  of  his  own  negligence  and  dis- 
obedience of  the  established  rules  of  the  com- 
pany. 

It  appears  that  the  accident  occurred  at 
night  in  the  yards  of  the  defendant  at  East 
Radford,  while  the  plaintiff  was  in  the  act 
of  coupling  air  on  a  number  of  cars  stand- 
ing on  the  track.  This  work  required  him  to 
step  between  the  cars  and  remain  there  in 
a  crouching  position  long  enough  to  make 
each  coupling.  It  was  dark,  and  the  plaintiff 
had  displayed  no  signal  and  given  no  warning 
of  his  presence  In  this  dangerous  position  to 
any  one.  At  the  time  other  employes,  in  the 
discharge  of  their  duty,  were  shifting  cars  to 
the  same  track  where  the  plaintiff  was  at 
work,  which  struck  the  cars  he  was  between, 
thereby  causing  the  injury  complained  of. 

[1,2]  The  OTidence  was  directed  almost 
exclusively  to  the  question  of  rules  and  the 
plaintiff's  disobedience  thereof,  and  to  the 
question  of  the  plaintiffs  contributory  neg- 
ligence. That  rules  were  established  and 
promulgated  by  the  company  cannot  be  de- 
nied. The  pertinent  and  important  rule  in 
this  case  was  that  which  required  car  in- 
spectors and  car  repairers  to  protect  them- 
selves by  conspicuously  displaying  a  blue 
signal,  as  provided  in  26,  which  says:  "That 
a  blue  flag  by  day  and  a  blue  light  by  night, 
displayed  at  one  or  both  ends  of  an  engine, 
car  or  train,  indicates  that  workmen  are  un- 
der or  about  It  When  thus  protected  it 
must  not  be  coupled  to  or  removed.    Work- 


*For  other  cases  see  same  topio  and  section  NUMBER  in  Deo.  Dig.  &  Am.  Dig.  Key-No.  Series  it  Rep'r  Indexes 
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men  will  display  the  bine  signals  and  the 
same  workmen  are  authorized  to  remove 
them.  Other  cars  must  not  be  placed  on  the 
same  track  so  as  to  intercept  the  view  of  the 
blue  signals  without  first  notifying  the  work- 


it 


men. 

The  establishment  and  promulgation  of 
these  rules,  and  the  plaintiffs  knowledge  of 
them,  is,  under  the  evidence,  beyond  dispute. 
They  were  posted  and  repeatedly  given  to 
him  and  the  importance  of  their  observance 
urged  upon  him.  He  admits  that  he  read  the 
rule  for  hi9  protection,  understood  it,  and 
says  there  was  never  any  order  not  to  obey 
it.  It  is  further  established  by  the  evidence 
that  blue  flags  and  lanterns  were  provided, 
and  could  always  be  gotten  when  wanted. 
The  plalntifT,  (however,  contends  that  the 
rules  in  question  were  so  habitually  violated 
or  neglected  by  the  employes,  with  the  knowl- 
edge, express  or  implied,  of  the  company,  as 
to  amount  to  their  suspension  or  abrogation, 
or  to  estop  the  company  from  claiming  that 
the  plaintiff  should  have  obeyed  them. 

In  Driver  v.  Southern  Ry.  Co.,  103  Va.  657, 
49  S.  E.  1002,  it  is  said  to  be  settled  law 
'*that  an  employ^  will  not  be  absolved  from 
the  imputation  of  contributory  negligence  for 
violating  a  rule  of  the  master,  made  for  his 
own,  as  well  as  the  protection  of  others,  be- 
cause that  rule  is  habitually  disregarded,  un- 
less it  appears  (and  the  burden  is  upon  the 
plaintiff  to  show  this)  that  it  was  done  with 
the  knowledge  of  the  master,  or  he  had  so 
neglected  to  enforce  it  as  that  his  conduct 
amounted  to  a  suspension  of  the  rule.*' 

In  Labatt  on  Master  and  Servant,  §  233,  p. 
519,  it  is  said:  '*In  some  of  the  cases  the  in- 
ability of  the  master  to  take  advantage  of 
the  servant's  disobedience  of  a  rule  which 
has  been  habitually  disregarded  is  viewed  as 
a  deduction  from  the  existence  of  a  duty  to 
enforce  the  rules.  But  this  consideration 
would  seem  to  be  quite  out  of  place  in  snich 
a  conuection.  Servants  who  do  what  they 
know  to  have  been  prohibited,  or  fail  to  do 
what  they  know  to  have  been  prescribed, 
cannot  be  free  from  culpability  simply  be- 
cause the  control  exercised  over  their  con- 
duct by  the  master  was  not  as  efficient  as  it 
should  have  been.  Under  such  circumstances 
the  negligence  of  the  servant  still  remains  as 
the  proximate  cause  of  his  injury.  The  cor- 
rect theory  undoubtedly  is,  either  that  the 
employer's  intention  to  abolish  a  rule  is  de- 
duced from  his  omission  to  enforce  it,  or  that 
this  omission  amounts  to  a  kind  of  equitable 
estoppel  in  pals,  which  precludes  him  from 
relying  on  the  defense  of  contributory  negli- 
gence, so  far  as  it  might  be  predicated  from 
the  servant's  disobedience  to  orders." 

In  Lane  Bros.  Co.  v.  Seakford,  106  Va.  93, 
98,  55  S.  E.  556,  557,  it  is  said :  "The  master 
does  not  discharge  his  whole  duty  to  his  em- 
ployes by  formulating  and  promulgating 
proper  rules,  but  he  owes  the  further  duty  to 
use  reasonable  care  and  vigilance  in  the  en- 


forcement of  such  rulee.  •  •  •  The  mas- 
ter is,  however,  not  an  insurer  of  the  observ- 
ance of  rules,  though  obliged  to  use  reason- 
able care  to  enforce  them." 

In  Southern  Railway  Co.  y.  Johnson,  111 
Va.  499,  505,  69  S.  E.  323,  325  (Ann.  Cas. 
1912A,  81),  this  court,  quoting  with  approval 
from  Francis  v.  Kansas  City,  St  J.  &  C. 
B.  R.  Co.,  110  Mo.  387,  19  S.  W.  935,  said: 
"It  would  be  most  unreasonable  and  unjust, 
after  imposing  upon  the  master  the  duty  of 
promulgating  a  rule  for  securing  the  safety  of 
his  servant,  to  permit  the  servant  to  re- 
cover from  the  master  damages  for  injuries 
which  the  observance  of  the  rule  would  have 
prevented.  As  the  master  is  bound,  at  his 
peril,  to  make  the  rules,  the  servant  should 
be  equally  bound,  at  his  peril,  to  obey  them. 
In  such  case  the  disaster  is  brought  upon 
the  servant  by  his  own  voluntary  act,  and 
he,  and  not  the  master,  who  has  discharged 
his  duty,  should  bear  the  consequences.  So 
it  has  been  uniformly  ruled." 

In  the  case  at  bar  the  plaintiff  had  been  a 
car  inspector  for  five  years,  and,  as 'such, 
had  inspected  and  coupled  the  airbrake  ap- 
pliances for  four  years  in  the  East  Radford 
yards.  The  burden  was  upon  the  plaintiff 
to  sustain  his  contention  that  the  rule  had 
been  so  habitually  disregarded,  with  the 
master's  acquiescence,  as  to  amount  to  its 
suspension.  The  evidence  fails  to  establish 
this  contention.  The  plaintiff's  own  testi- 
mony, as  well  as  that  of  other  witnesses 
introduced  by  him,  satisfactorily  shows  that 
there  had  been  no  such  habitual  disregard 
of  the  rule  by  the  employes  as  to  impute 
to  the  master  a  purpose  to  abolish  it,  or  to 
indicate  an  intention  not  to  enforce  it  The 
plaintiff  admits  that  he  sometimes  obeyed 
the  rule,  and  other  witnesses  vouched  by 
him  establish  the  fact  that  the  requirements 
of  the  rule  were  frequently  complied  with 
by  those  whose  duty  it  was  to  obey  it.  This 
admission  of  the  plaintiff  shows  that  he 
had  full  knowledge  of  the  existence  of  the 
rule,  and  was  thoroughly  informed  as  to  its 
use  and  purpose.  The  rule  of  the  company 
was  adequate  for  the  plaintiff's  protection, 
and  his  voluntary  act  in  disobeying  the  rule 
brought  about  the  disaster  that  has  befallen 
him,   and  he  must  bear   the  consequences. 

[3]  If,  however,  tbere  had  been  no  rule 
pointing  the  plaintiff  to  the  path  of  safety, 
his  reckless  negligence  in  this  case  would 
have  precluded  a  recovery  by  him.  Williams 
V.  Norton  Coal  Co.,  108  Va.  608,  62  S.  K. 
342.  It  was  dark.  The  plaintiff  knew,  or 
with  the  slightest  attention  to  his  surround- 
ings could  have  known,  that  the  employ^ 
of  the  company  were  actively  at  work  shift- 
ing cars  to  the  track  and  to  the  cars  where 
he  was  proposing  to  couple  air  appliances. 
He  admits  that  the  place  he  proposed  to 
occupy  was  one  of  great  peril,  and  yet  In 
the  dark,  without  the  slightest  warning  or 
notice  of  his  presence  to  any  one,  he  placed 
himself   in   a    crouching    position   between 
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these  cars.  The  calamity  that  followed  was 
almost  the  necessary  consequence  of  such 
folly.  There  was  no  emergency  that  required 
the  plaintiff  to  incur  such  a  peril;  nor  did 
he  owe  the  defendant  any  duty  that  made 
such  an  act  necessary.  The  most  ordinary 
prudence  on  his  part  would  have  avoided  the 
injury  suffered.  Under  such  circumstances 
as  these  there  can  be  no  recovery. 

It  appears  from  what  has  been  said  that 
the  corporation  court  of  the  city  of  Radford 
erred  in  overruling  the  demurrer  to  the 
evidence  and  in  giving  Judgment  for  the 
plaintiff.  The  Judgment  complained  of  must 
therefore  be  reversed,  and  this  court  will 
enter  such  Judgment  as  the  lower  court  ought 
to  have  entered,  sustaining  the  demurrer 
to  the  evidence. 

Reversed. 

014  Va.  454) 

0.  O.  SMOOT  ft  SONS  CO.,  Inc.,  T.  JOHN- 

SON. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

16,  1913.) 

1.  Appeal  and  Ebbob  (S  1177*)— Demubbeb 
TO  Evidence — Compbluno  Joindeb  in  De- 
MUBBEB— Effect. 

An  error  by  the  trial  court  in  compelling 
the  plaintiff  to  join  in  defendant's  demurrer  to 
the  evidence  not  containing  a  statement  of  the 
evidence  would  not  require  a  dismissal  of  the 
writ  of  error  to  review  the  court's  ruling  on 
such  demurrer  on  the  ground  that  it  was  im- 
providently  awarded,  but  would  require  a  re- 
versal and  a  remand  for  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  St  4597-^620;  Dec.  Dig.  { 
1177.^1 

2.  Appeal  and  Ebbob  ({  973*) — DsicimBBB 
TO  Evidence — Compelling  Joindeb. 

On  a  trial,  the  evidence  was  taken  in  short- 
hand by  the  court  stenographer.  Defendant 
demurred  to  the  evidence  and  assigned  the 
grounds  of  demurrer  in  writing,  but  plaintiff 
refused  to  join  therein  because  a  statement  of 
the  evidence  was  not  filed  with  the  demurrer. 
The  court  compelled  him  to  join  in  the  demurrer 
and  permitted  the  evidence  to  be  written  out 
and  filed  later  before  the  argument  on  the  de- 
murrer. Held,  that  the  court  did  not  abuse  its 
discretion  in  this  respect,  especially  where 
counsel  stipulated  that  tiie  demurrer  to  the  evi- 
dence might  be  written  up  and  filed  later  before 
the  judge  in  vacation,  to  have  the  same  effect 
as  if  it  was  then  filed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3846;   Dec.  Dig.  §  973.*] 

3.  Master  and  Sebvant  (|  233*)— Liability 
FOB  Injuries— Co NTBiBUTOBT  Nboliobncb 
—Selecting  Danqerous  Wat. 

Where  plaintiff,  a  boy  15  years  old,  em- 
ployed in  a  tannery,  in  going  to  the  scouring 
room,  passed  between  two  machines,  although  he 
knew  that  another  way  was  more  safe,  and  re- 
mained between  the  two  machines  for  several 
minutes,  until  he  was  struck  and  knocked 
against  one  of  them  by  a  side  of  leather  han- 
dled by  another  employ^  who  was  not  aware  of 
his  presence,  he  was  guilty  of  contributory  neg- 
ligence precluding  a  recovery,  though  he  fol- 
lowed another  employ^  whom  he  had  been  di« 
rected  to  accompany  to  the  scouring  room,  since 
where  an  employ^  can  discharge  his  duties  in 
two  ways,  one  safe  and  the  other  dangerous,  and 
voluntarily  chooses  the  dangerous  way  and  is 


injured  In  consequence,   the  employer  is  not 
hable. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {{  684-686,  701-742 ;  Dec. 
Dig.  I  i^.»] 

4.  Masteb  and  Sebvant  (|  121*)— CiiABiLirr 
FOB  Injuries— GuABDiNO  Machinebt. 
An  employer  was  not  liable  for  injuries 
caused  by  his  failure  to  guard  a  pulley  on  a 
machine,  where  he  had  no  reasonable  ground 
to  apprehend  danger  of  an  accident  from  that 
source. 

[Ed.  Note.^For  other  cases,  see  Master  and 
Serv^ant,  Cent  Dig.  ||  228-231;    Dec.  Dig.  | 

Error  to  Circuit  Court,  Raiq;)ahannock 
County. 

Action  by  Bertram  Johnson  against  C.  O. 
Smoot  ft  Sons  Company,  Incorporated.  Judg- 
ment for  plalntlif,  and  defendant  brings  er- 
ror.   Reversed  and  remanded. 

S.  S.  P.  Patteson  and  J.  H.  Price,  both  of 
Richmond,  Va.,  for  plaintiff  in  error.  C.  H. 
Keyser  and  Jas.  F.  Strother,  both  of  Wash- 
ington, Va.,  for  defendant  In  error. 

WHITTLE,  J.  This  writ  of  error  is  to 
the  judgment  of  the  circuit  court  overrul- 
ing a  demurrer  to  the  evidence  and  render- 
ing judgment  for  the  plaintiff  for  $10,000,  the 
damages  conditionally  assessed  by  the  jury, 
in  an  action  for  personal  Injuries  brought  by 
the  defendant  in  error,  Bertram  Johnson, 
against  the  plaintiff  in  error,  O^  C.  Smoot  & 
Sons  Company,  Incorporated. 

We  are  met  at  the  threshold  of  our  in- 
quiry with  the  contention  on  behalf  of  the 
defendant  in  error  that  the  case  should  be 
dismissed  on  the  ground  that  the  writ  of 
error  was  improvidently  awarded,  in  this, 
that  the  trial  court  erred  in  compelling  the 
plaintiff  to  join  in  the  demurrer  to  the  evi- 
dence, because,  it  is  said,  it  did  not  contain 
a  statement  of  the  evidence.  4  Min.  Inst 
(1st  Ed.)  748,  750;  C.  &  O.  Ry.  Co.  v.  Spar- 
row, 98  Va.  630,  37  S.  E.  302 ;  Newport  News 
&  O.  P.  Ry.,  etc.,  Co.  v.  Nicolopoolos,  109 
Va.  165,  63  S.  E.  443. 

[1,  2]  If  there  were  any  merit  in  the  objec- 
tion to  the  action  of  the  court  in  compelling 
a  joinder  in  the  demurrer  to  the  evidence — 
which  we  think  there  was  not — ^the  effect 
would  not  be  a  dismissal  of  the  writ  of  ^- 
ror  as  having  been  improvidently  awarded, 
but,  for  the  error  assigned,  the  judgment 
would  have  to  be  reversed,  the  previous  ver- 
dict of  the  jury  set  aside,  and  the  case  re- 
manded for  a  new  trial.  But  the  objection  is 
not  well  taken.  At  the  conclusion  of  the 
evidence  (which  was  taken  down  in  short- 
hand by  a  court  stenographer),  the  defend- 
ant demurred  to  the  evidence  and  assigned 
the  grounds  of  demurrer  in  writing;  but 
the  plaintiff  refused  to  join  therein  because 
the  demurrant  did  not  file  therewith  a  state- 
ment of  the  evidence.  The  court,  however, 
not  dispensing  with  the  statement  of  the  evi- 
dence, compelled  the  plaintiff  to  join  in  the 
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demnrrer,  observing  that  tbe  evidence  could 
be  written  out  and  filed  before  argument  on 
the  demurrer  to  the  evidence;  and,  accord- 
iugly,  directed  the  Jury  to  retire  and  assess 
the  damages,  to  which  ruling  the  plaintiff 
excepted. 

This  course  was  only  intended  to  econo- 
mize time  and  facilitate  the  proceedings. 
The  evidence  had  been  taken  down  in  short- 
hand, and  the  time  of  filing  was  merely  post- 
poned to  a  later  day  of  the  term  to  enable  the 
stenographer  to  put  it  In  type,  after  which, 
argument  was  to  be  heard  on  the  demurrer 
to  the  evidence. .  This  ruling  of  the  court 
was  not  an  abuse  of  its  discretion,  and  could 
not  poAsibiy  have  prejudiced  the  rights  of 
the  plaintiff.  Moreover,  this  incident  of  the 
trial  must  be  considered  in  connection  with 
and  in  the  light  of  the  following  agreement: 

"Memo:  It  is  agreed  by  counsel  that  the 
demurrer  to  the  evidence  may  be  written 
up  and  filed  before  the  judge  of  this  court 
In  vacation  at  Warrenton,  Va.,  on  September 
30,  1911,  to  have  the  same  effect  as  if  it  was 
now  filed:  counsel  for  the  defendant  agreeing 
that  they  will  cause  copy  of  the  evidence,  as 
soon  as  It  is  written  up  by  the  stenographer, 
to  be  delivered  to  one  of  the  counsel  for 
the  plaintiff,  the  grounds  of  demurrer  hav- 
ing this  day  been  filed,  and  the  proceedings 
in  vacation  to  be  entered  up  the  same  as  if 
they  had  been  taken  in  term  time.  And  it 
is  agreed  that  either  party  may  make  any 
motion  or  take  any  proceeding  at  Warrenton 
when  said  demurrer  to  the  evidence  is  heard 
that  they  might  take  in  term  time.  It  is 
further  agreed  that  this  shall  be  entered  as 
an  order  of  this  court*' 

In  any  aspect  of  the  matter,  this  prelimina- 
ry objection  is  without  merit 

[31  rpon  the  merits,  the  material  facts  of 
the  case  may  be  thus  summarized:  The  ac- 
cident occurred  about  8:30  o'clock  on  the 
morning  of  April  21,  191L  At  that  time  the 
plaintiff,  a  lad  15  years  and  4  months  old, 
had  been  in  the  employment  of  the  defendant 
as  a  laborer  in  its  tannery  for  four  months. 
He  had  also  been  reared  in  the  vicinity  of 
the.  plant,  and,  in  a  general  way,  had  long 
been  familiar  with  the  premises.  His  regu- 
lar work  was  drying  hair,  but  on  the  morn- 
ing of  the  accident  he  received  a  message, 
through  George  Brown,  from  J.  B.  Lemon, 
the  superintendent  of  the  department  of  la- 
bor, to  go  to  the  scouring  room  to  help 
Brown  bleach  leather.  Brown,  at  the  same 
time,  was  also  charged  with  a  message  from 
Lemon  to  Leake,  who  was  operating  the 
Fitzhenry  machine,  to  change  the  machine, 
that  it  was  injuring  the  leather  the  way  it 
was  running.  This  machine  was  used  in 
scouring  leather.  Luther  Clayton  was  op- 
erating a  similar  machine,  the  Monk  ma- 
chine, and  the  two  machines  were  located 
nearly  opposite  each  other,  with  an  inter- 
vening space  or  passageway  4%  or  5  feet 
in  width.  This  passway  was  one  of  two 
routes  from  the  place  at  which  the  plaintiff 


was  at  work  to  the  scouring  room,  but  it  was 
rendered  less  safe  by  reason  of  the  fact  that 
it  was  at  times  (as  wae  the  case  on  the 
morning  of  the  accident)  partially  obstructed 
by  a  pile  of  leather  in  the  center  which  les- 
sened the  width  of  the  passway  with  respect 
to  the  open  pulleys  and  belting  which  sup- 
plied power  to  ttie  two  machines.  There 
was,  however,  another  and  perfectly  saf^ 
route  leading  to  the  scouring  room,  seven  or 
eight  feet  wide,  to  the  left  of  the  Monk  ma- 
chine. 

When  the  plaintiff  was  told  that  he  was 
to  assist  Brown  in  the  scouring  room,  he  fol- 
lowed him,  and,  when  Brown  stopped  to  de- 
liver the  message  to  Leake,  the  plaintiff  also 
stopped  and  stood  between  the  two  machines 
with  his  back  towards  the  Fitzhenry  scour- 
er. The  position  of  Leake  at  the  scouring 
table  was  such  that  his  back  was  towards 
the  passway  between  the  machines  and  to 
the  plaintiff.  Leake's  attention  was  monop- 
olized by  his  work  in  running  the  machine, 
and  he  was  ignorant  of  the  presence  of  the 
plaintiff.  Brown  knew  that  the  plaintiff  had 
followed  him  to  the  place  where  Leake  was 
at  work;  but  his  back  was  also  turned  to- 
wards the  space  between  the  machines,  and 
he  did  not  know  that  the  plaintiff  had  stop- 
ped or  where  he  was  standing.  About  five 
minutes  are  required  to  scour  a  side  of  leath- 
er on  both  sides,  and  when  finished  the  oj^ 
erator  throws  it  around  to  the  right,  turning 
in  that  direction  in  the  process,  and  thus 
places  it  on  the  pile  in  the  middle  space  be- 
tween the  machines.  When  Leake  under- 
took to  sling  the  hide  upon  which  he  was. at 
work  when  Brown  came  up  from  the  ma- 
chine to  the  pile  in  the  manner  described, 
the  plaintiff  was  still  standing  in  the  pass- 
way  with  his  back  to  Leake,  and  was  struck 
with  the  leather  and  fell  on  the  belt  of  the 
Monk  machine.  His  right  arm  was  caught 
by  the  pulley  and  mangled  to  such  an  extent 
that  it  had  to  be  cut  off  above  the  elbow. 

The  scouring  room  In  which  the  plaintiff 
was  assigned  to  duty  was  a  safe  place,  and 
the  work  to  be  done — bleaching  leather — was 
free  from  danger;  and  if  he  had  gone  to 
the  place  of  his  work  by  the  passway  to  the 
left  of  the  Monk  machine  (a  route  with 
which  he  was  familiar),  or,  for  that  matter, 
had  gone  the  other  way  between  the  ma- 
chines without  loitering,  the  accident  would 
not  have  happened.  Yet  of  his  own  voli- 
tion, without  suggestion  or  direction  from 
anybody,  he  not  only  selected  the  less  safe 
way,  but  moreover  placed  himself  in  a  posi- 
tion of  known  danger  and  remained  there^ 
according  to  his  own  statement,  two  or 
three  minutes,  until  he  was  struck  by  the 
side  of  leather  and  knocked  over  on  the  belt- 
ing. On  cross-examination  he  admits  that 
on  a  former  occasion  Brown  had  told  him 
the  Fitzhenry  machine  was  dangerous  and 
warned  him  not  to  stay  about  there.  In  ex- 
planation of  his  stopping  by  the  way,  he 
say;i  he  was  waiting  until  he  got  an  opening 
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to  go  to  his  own  work ;  that  is,  until  Leake 
had  thrown  the  hide  on  which  he  was  at 
work.  Continuing,  he  says:  "When  he  start- 
ed to  throw  the  hide  out,  I  started  to  get 
out  of  the  way;  but  I  had  my  back  turned, 
and  the  hide  struck  me." 

Of  the  route  between  the  machines  he 
says  there  was  room  to  pass  that  way,  *'but 
it  was  dangerous,  because  I  would  have  to 
walk  right  up  closer  to  the  pulley  that  was 
on  the  Monk  machine,  if  I  did^  and  I  thought 
I  would  wait  until  he  (Leake)  threw  his 
hide  out"  When  asked  why  he  did  not 
go  the  other  way  where  there  was  no  dan- 
ger, he  replied:  "I  was  following  Mr.  Brown 
and  went  the  way  he  went" 

It  thus  appears  from  the  plaintiff's  own 
version  of  the  matter  that  he  possessed  in- 
telligent knowledge  of  the  situation  and 
conscious  appreciation  of  the  dangers  in- 
cident to  the  route  which  he  had  voluntarily 
chosen.  It  may  be  that  it  was  a  natural 
thing  for  him  to  follow  Mr.  Brown,  whose 
orders  carried  him  that  way;  but  it  was 
bis  plain  duty  not  only  to  himself  but  to 
his  employer  to  have  selected  the  safe  way, 
and  he  cannot  either  in  law  or  morals,  visit 
the  consequences  of  his  own  negligence  up- 
on the  plaintiff  in  error,  who  had  discharged 
its  legal  duty  towards  him  in  full  measure, 
and  in  no  way  contributed  to  his  misfortune. 
Indeed,  the  casualty  was  an  accident  pure 
and  simple  for  which  Leake  himself  would 
not  have  been  answerable  in  damages. 

The  rule  is  well  settled  that,  where  a 
servant  has  choice  of  two  ways  of  discharg- 
ing his  duty,  one  safe  and  the  other  danger- 
ous, he  owes  a  positive  duty  to  the  master 
to  select  the  safe  method.  And  if  he  vol- 
untarily chooses  the  dangerous  way  and  is 
injured,  he  is  guilty  of  contributory  negli- 
gence and  the  master  is  not  liable.  Street 
V.  Norfolk  A  Western  Ry.  CO.,  101  Va.  751, 
46  S.  E*  284;  Newport  News,  etc.,  Co.  v. 
Beaumeister,  102  Va.  681,  47  S).  E.  821. 

[4]  The  declaration  charges  the  defendant 
with  negligence  in  leaving  the  pulley  of  the 
Mcmk  machine  unguarded.  But  the  de- 
fendant's past  experience  in  the  operation 
of  its  tannery  showed  that  there  was  no 
reasonable  ground  to  apprehend  danger  from 
that  source  of  such  an  accident  as  happened 
in  this  case. 

In  Persinger  v.  Alleghany  Ore  &  I.  Co., 
102  Va.  354,  46  S.  E.  325,  it  is  said:  *' After 
the  accident  happened  it  could  be  readily 
seen  how  the  accident  could  have  been  avoid- 
ed by  boxing  the  end  of  the  shaft,  and  that 
was  done."  Then  follows  a  quotation  from 
the  opinion  of  Judge  Cooley,  in  Sjogren  v. 
Hall,  53  Mich.  274,  278,  18  N.  W.  812,  which 
shows  that  the  fact  that  the  accident  was 
avoidable  does  not  prove  that  the  master 
was  in  fault  in  not  anticipating  and  provid- 
ing against  it 

Without  prolonging  the  discussion  or  mul- 


tiplying authority,  it  is  sufficient  to  say 
that  we  are  of  opinion  that  the  evidence 
fails  to  make  out  a  case  of  actionable  negli- 
gence against  the  plaintiff  in  error.  The 
judgment  of  the  circuit  court  must  there- 
fore be  reversed,  the  demurrer  to  the  evi- 
dence sustained,  and  judgment  rendered  for 
the  plaintiff  in  error. 
Reversed. 

(114  Va.  382) 

CITY  OF  DANVILLE  v.  DANVILLE  RY.  ft 

ELECTRIC  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

16,  1913.) 

1.  Street  Railroads  (§  37* )— Construction 
—  Maintenance  of  Streets  — **Good  Or- 
der." 

Where  the  franchise  of  a  street  railway 
company  obligated  it  to  keep  so  much  of  the 
street  as  lay  between  the  rails  and  two  feet 
outside  in  good  order  and  repair,  the  street 
railway  was  obliged  not  only  to  Iceep  the  street 
in  good  repair  but  to  ropave  with  the  same 
Icind  of  material  as  the  city  uses  for  the  rest 
of  the  street,  when  the  municipality  decides 
that,  in  the  interests  of  progress,  a  new  pave- 
ment is  necessary,  for  not  only  is  a  franchise 
to  be  strictly  construed,  but  **in  good  repair** 
does  not  mean  "in  good  order";  the  latter  be- 
ing equivalent  to  "good  condition." 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent.  Dig.  ^  103,  105;   Dec  Dig.  |  37.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4.  pp.  3124-3125;    vol.  8,  p.  76T3.] 

2.  Apvzal  and  Error  (§  1153*)— Determina- 
tion. 

On  appeal  from  a  judgment  in  aseumpsit 
where  the  whole  matter  of  law  and  fact  was 
submitted  to  the  decision  of  the  trial  court, 
the  appellate  tribunal  will  enter  the  judgment 
that  court  should  have  entered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  4507-4512;  Dea  Dig.  § 
1153.*] 

Error  to  Corporation  Court  of  Danville. 

Assumpsit  by  the  City  of  Danville  against 
the  Danville  Railway  ft  Electric  Company. 
There  was  a  judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

E.  W.  Brown,  of  Danville,  for  plaintiff  in 
error.  Wm.  Leigh,  of  Danville,  for  defend- 
ant in  error. 

BUCHANAN,  J.  This  action  of  assumpsit 
was  brought  by  the  city  of  Danville  to  re- 
cover from  the  Danville  Railway  ft  Electric 
Company  the  cost  of  a  bltulithlc  pavement 
laid  on  a  portion  of  Main  street  in  said  city, 
between  the  defendant  company's  street  rail- 
way tracks  and  for  two  feet  outside  of  the 
said  rails,  at  the  same  time  that  that 
portion  of  Main  street  was  being  paved  by 
the  city  with  like  material;  the  defendant 
company  having  failed  to  pave  between  its 
tracks  and  for  two  feet  on  either  side  there- 
of in  accordance  with  the  demand  made  upon 
it  by  the  city. 

[1]  The  original  franchLse  or  ordinance 
under  which  the  Danville  Street  Car  Com- 
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pany,  the  predecessor  of  the  defendant  com- 
pany, was  permitted  to  construct  its  car 
lines  on  said  street  contained  the  following 
provision : 

"Sixth.  The  said  Danville  Street  Car  Com- 
pany, in  constructing  their  tracks,  shall 
bear  all  the  expense  of  taking  up  and  replac- 
ing the  pavement  of  the  streets,  and  shall  be 
bound  always  to  keep  the  pavement  between 
the  rails  of  the  tracks  in  good  order  and 
repair,  at  the  expense  of  the  street  car  com- 
pany." 

This  ordinance  or  franchise,  which  went 
into  effect  in  the  year  1886,  was  amended  in 
the  year  1899,  and  as  amended  contains  the 
following  provision: 

"(9)  That  as  the  work  of  constructing  the 
said  railway  is  completed  the  said  Danville 
Street  Car  Company  shall  restore  all  pave- 
ments and  re-grade  all  streets  taken  up  or 
disturbed  in  said  work,  and  under  the  super- 
vision of  the  city  engineer,  the  said  Danville 
Street  Car  Company  shall,  at  all  times,  at 
its  own  expense  and  charge,  keep  so  much 
of  the  street  upon  which  its  railway  is  locat- 
ed, as  lies  between  the  rails  and  within  two 
feet  of  the  outside  of  said  rails  in  good  or- 
der and  repair,  and  upon  the  failure  of  said 
Danville  Street  Car  Company  so  to  re-pave, 
re-grade  and  keep  in  repair  for  ten  days  aft- 
er being  required  so  to  do  by  the  city  engi- 
neer, the  said  city  engineer  may  cause  the 
work  to  be  done  at  the  expense  of  the  Dan- 
ville Street  Car  Company,  and  the  expense 
thereof  may  be  recovered  of  said  company 
and  shall  be  a  lien  upon  said  railway  prop- 
erty." 

When  the  street  car  tracks  were  placed 
upon  Main  street,  that  portion  of  the  street 
where  the  defendant  company  was  required 
to  pave  with  bitulithic  pavement  was  paved 
with  cobblestones.  The  cobblestone  pave- 
ment upon  that  portion  of  Main  street  had 
been  laid  for  about  24  years,  and  seems  to 
have  been  in  fairly  good  order  and  repair 
for  that  kind  of  pavement,  when  the  dty 
determined  in  the  year  1910  to  replace  it 
with  a  new,  more  expensive,  and  modern 
pavement.  The  principal  question,  therefore, 
to  be  determined  in  this  case  is  whether  or 
not,  under  the  ordinances  quoted,  the  city 
had  the  right  to  require  the  defendant  to 
lay  between  its  tracks  and  two  feet  on  either 
side  thereof  the  same  kind  of  pavement  as 
that  which  the  city  was  laying  on  that  por- 
tion of  Main  street 

By  section  6  of  the  original  franchise  the 
street  car  company  was  "bound  always  to 
keep  the  pavement  between  the  rails  of  the 
tracks  in  good  order  and  repair"  at  Its  own 
expense.  By  section  9  of  the  amended  fran- 
chise the  street  car  company  was  required 
"at  all  times,  at  its  own  expense  and  charge 
(to)  keep  so  much  of  the  street  upon  which 
its  railway  is  located  as  lies  between  the 
rails  and  within  two  feet  of  the  outside  of 
said  rails  in  good  order  and  repair."    The 


duty  imposed  is  not  only  to  keep  the  street 
"In  repair,"  but  In  good  order,  and  that  at 
all  times.     The  duty  must  therefore  be  re- 
garded as  a  continuing  duty  lasting  as  long 
as  the  defendant  operated  its  line  upon  the 
street    If  its  only  duty  under  Its  franchise 
had  been  to  keep  that  portion  of  the  street 
in  question  in  good  repair,  there  would  be 
force  In  its  contention  that  it  could  not  be 
required  to  lay  a  new  pavement  of  a  more 
costly  character.    But  it  is  required,  by  its 
franchise,  not  only  to  keep  that  portion  of 
the  street  in  repair,  but  "In  good  order/* 
"In  good  repair"  does  not  necessarily  mean 
In   good   order.     The  presumption   Is   that 
those  words,  or  that  term,  was  Intended  to 
have  some  meaning,  and  It  must  be  given 
some  effect    The  portion  of  the  street  desig- 
nated might  be  in  good  r^alr  as  a  dirt  road, 
or  as  cobblestone  pavement,  and  yet  might 
be  in  bad  order,  plight,  or  condition  to  bear 
the  increased  burdens  and  accommodate  the 
travel  of  a  modern  city.    The  purposes  for 
which  streets  are  laid  out  and  improved  are 
well  known,  and  the  parties  in  granting  and 
accepting  the  franchises  must  be  considered 
as  having  that  purpose  in  mind.    This  being, 
so.  It  is  nether  unreasonable  nor  unjust  to 
hold,  as  is  said  by  Elliott  on  Beads  and 
Streets  (2d   Ed.)   f  774,   that  the  company 
accepted    its    franchise   under   the   implied 
condition   that  changes   and    Improvements 
required  by  progress  and  growth  would  be 
made,  for  certainly  neither  the  municipality 
nor  the  company  can  be  presumed  to  have 
intended  that  no  progress  should  be  made 
nor  any  changes  be  required. 

It  was  said  in  Philadelphia,  etc.,  v.  Bidge 
Avenue,  etc.,  143  Pa.  444,  471,  472,  22  AtL 
695,  699,  that  the  proposition  that,  "because 
cobblestone  was  the  kind  of  pavement  ordi- 
narily in  use  when  the  defendant  company 
was  chartered,  it  is  in  no  event  bound  to 
repave  with  any  other  and  more  expensive 
kind  of  material,  etc.,  la  wholly  untenable. 
It  cannot  be  entertained  for  a  moment.  It 
was  never  contemplated  that  the  railway 
company  would  continue  to  exist  and  per- 
form its  corporate  functions  in  a  cobblestone 
age.  It  was  called  into  being  with  the  view 
of  progress.  The  duties  specified  in  its  char- 
ter were  imposed  with  reference  to  the 
changes  and  improved  methods  of  street  pav- 
ing which  experience  might  sanction  as  su- 
perior to  and  more  economical  than  old 
methods.  In  other  words,  the  company  is 
bound  to  keep  pace  with  the  progress  of  the 
age  in  which  It  continues  to  exercise  its  cor- 
porate functions." 

Whether  or  not,  If  the  obligation  of  the 
defendant  company  had  been  to  keep  that 
portion  of  the  street  used  by  it  In  good  re- 
pair merely  at  all  times,  it  would  have  im- 
posed upon  It  the  duty  of  complying  with 
the  requirement  of  the  city  need  not  be 
considered  though,  as  stated  by  Elliott  (sec- 
tion 774),  it  has  been  held  with  much  reason 
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that,  where  the  ordinance  provides  that  the 
company  shall  keep  the  street^s  in  perpetual 
repair,  it  may  be  compelled  to  repair  or 
otherwise  improve  the  streeta  For  if  any 
effect  Is  to  be  given  to  the  further  require- 
ment of  the  franchise  that  the  company  shall 
at  all  times  keep  that  portion  of  the  track 
used  by  it  'In  good  order**  as  well  as  In 
good  repair,  it  would  seem  sufficient  to  im- 
pose the  obligation  to  repair  with  a  different 
and  better  material  when  in  good  faith  the 
city  determines  to  lay  the  residue  of  the 
street  with  such  material.  iSee,  generally, 
the  case  of  Washington  Southern  Ry.,  etc., 
V.  Alexandria,  98  Va.  344,  36  ».  E.  385.  Man- 
ifestly a  street  could  not  be  regarded  as  in 
good  order,  within  any  reasonable  use  of 
that  term,  if  the  middle  or  one  side  of  it 
was  laid  with  cobblestones  and  the  residue 
with  a  smoother  material  better  suited  for 
travel,  for  the  result  would  be  that  the  por- 
tion used  by  the  company  would  be  of  little 
or  no  value  or  service  to  the  public. 

It  seems  to  us  that  the  requirement  of  the 
franchise  to  keep  the  street  In  good  order 
and  repair  at  all  times  imposes  upon  the 
company  the  duty  to  pave  that  portion  of 
Main  street  which  lies  between  its  rails  and 
within  two  feet  on  the  outside  with  the 
same  kind  of  material  as  the  city  had,  for 
sufficient  reasons,  decided  to  pave  the  street 
with,  and  with  which  it  did  pave  it.  While 
the  courts  are  not  in  accord  in  the  construe^ 
tion  of  similar  or  substantially  like  provi- 
sions, the  conclusion  above  stated  is  in  har- 
mony with  the  opinion  handed  down  to-day 
in  Norfolk,  etc.,  Co.  v.  City  of  Norfolk,  76 
S.  E.  916,  and  with  the  decisions  of  courts 
of  other  Jurisdictions,  and  is,  we  think,  sus- 
tained by  the  better  reason. 

It  was  held  in  Mayor,  etc.,  v.  Harlem 
Bridge  Co.,  186  N.  Y.  304,  78  N.  B.  1072,  un- 
der a  statute  that  provided  that  the  grantees 
of  a  franchise  for  the  construction  of  a 
street  railway,  or  their  successors,  should 
keep  the  surface  of  the  street  inside  the  rails 
and  one  foot  outside  thereof  in  good  and 
proper  order  and  repair,  and  conform  the 
tracks  to  the  grades  of  the  streets  or  ave- 
nues as  they  now  are  or  may  hereafter  be 
changed  by  the  authorities  of  the  town,  that, 
where  the  town  authorities  determined  that 
the  street  occupied  by  the  tracks  of  the  rail- 
way company  should  be  paved  with  a  granite 
block  pavement,  the  railway  company's  ob- 
ligation to  repair  and  keep  the  space  be- 
tween the  rails  and  one  foot  outside  thereof 
in  good  order  required  the  railway  company 
to  put  the  space  between  its  rails  in  the 
same  condition  as  the  rest  of  the  street, 
though  it  necessitated  the  laying  of  a  new 
pavement,  and  prior  to  that  time  the  street 
had  not  been  actually  paved.  After  review- 
ing the  cases  In  that  state,  the  court  said: 
**Wc,  therefore,  regard  it  as  settled  in  this 
state  that  the  plaintiff  was  entitled  to  re- 
quire of  the  defendant  to  lay  In  its  tracks 
granite  pavement,  and  we  find  no  difficulty  | 


in  following  such  adjudications.  The  ques- 
tion of  what  shall  constitute  keeping  a  pave- 
ment in  the  tracks  of  a  railroad  company  In 
good  order  and  repair  is  to  be  determined, 
somewhat  at  least,  by  reference  to  existing 
and  surrounding  circumstances,  and  in  our 
Judgment  it  would  be  altogether  too  narrow 
a  view  to  hold  that,  where  a  municipality 
had  for  sufficient  reason  decided  to  pave  a 
street  with  asphalt  or  other  new  pavement, 
a  railroad  might  discharge  its  obligations  to 
keep  its  part  of  the  street  in  good  order  and 
repair  by  merely  patching  up  a  dirt  road  or 
some  species  of  pavement  which  had  become 
antiquated  and  out  of  condition,  and  which 
was  entirely  different  from  that  adopted  in 
the  remainder  of  the  street" 

In  Columbus,  etc.,  v.   City  of  Columbus» 
43  Ind.  App.  265,  86  N.  B.  83,  it  was  held 
that  under  an  ordinance  granting  the  right 
to  construct  and  operate  a  street  railway, 
which  provided  that  the  portion  of  the  street 
between  and  adjacent  to  the  tracks  should 
be  kept  in  as  good  repair,  considering  the 
nature  of  the  use,  as  other  parts  of  the  street 
are  kept  by  the  city,  those  operating  the  rail- 
way must  pave  that  portion  when  it  becomes 
necessary  to  keep  it  in  as  good  condition  as 
the  rest  of  the  street  is  kept  by  the  city. 
In  that  case  it  was  said  that,  if  the  ordi- 
nance had  "merely  stipulated  for  the  repair 
of  the  street,"  then  the  obligation  to  pave 
would  not  have  been  created;   but  that  the 
agreement  was  not  only  to  keep  that  portion 
of  the  street  designated  in  good  repair,  but 
also  to  keep  it  in  as  good  condition  as  oth- 
er parts  of  the  street  are  kept  by  the  city; 
that  the  phrase  "good  repair"  does  not  neces- . 
sarlly  mean   good  condition.     A  dirt  road 
might  be  in  good  repair  and  yet  be  in  poor 
condition  to  bear  the  increased  burden  of  a 
modern  city.     The  presumption  is  that  the 
word  "condition"   meant  something,  and  it 
must  be  regarded.     The  purpose  for  which 
streets  are  established  and  improved  is  well 
known,  and  the  parties  must  be  considered 
as  contracting  in  view  of  such  purpose.    The 
portion  of  the  street  designated  might  be  in 
good  repair  as  a  graveled  street  and  yet 
very  far  from  being  in  as  good  condition  as 
the  rest  of  the  streets  in  the  city.    It  must 
be  remembered  "that  such  charter  is  to  be 
strictly  construed  against  the  railway  com- 
pany, and  that  it  has  no  doubtful  rights  un- 
der the  charter,  for  where  there  are  doubts 
they  are  construed  against  the  grantee  and 
in  favor  of  the  city." 

It  was  held  in  State,  etc.,  ▼.  New  Orleans, 
etc.,  Railroad  Co.,  52  La.  Ann.  1570,  28  South. 
Ill,  "that  the  obligation  to  keep  a  street  in 
good  order  necessarily  Involves  repairs,  and 
repairs  may  involve  the  use  of  new  material, 
and  this  may  be  called  reconstruction,  but  it 
is  nevertheless  included  in  the  obligation  to 
keep  the  street  in  good  order." 

[2]  The  court  is  of  opinion  that  the  Judg- 
ment complained  of  must  be  reversed,  and, 
the  whole  matter  of  law  and  fact  having  been 
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submitted  to  the  decision  of  the  trial  court, 
this  court  will  enter  such  judgment  as  that 
court  ought  to  have  entered,  in  favor  of  the 
plaintiff  city  for  the  sum  of  $3,135,  with  in- 
terest thereon  from  September  10,  1910,  and 
costs. 
Reversed. 

WHITTLE,  J.,  absent 


(114  Va.  479) 

VIRGINIA  RY.  &  POWER  CO.  ▼.  JOHNSON. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

16,  1913.) 


1.  Stbebt  Railroads  (§  114*)— Action  fob 
Injuriks—Sufficiency  of  Evidencb— Con- 
tributory Negligence. 

Evidence  in  an  action,  for  personal  injuries 
from  a  collision  between  plaintiff's  buggy  and 
defendants'  car  at  a  crossing  Add  to  show  that 
the  plaintiff,  who  was  driving  with  a  top  bug- 
gy and  a  loose  rein,  without  looking  for  an  ap- 
proaching car  until  the  point  of  collision  was 
reached,  was  negligent 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §S  239-250 ;  vSi.  Dig.  §  U4.*] 

2.  Street  Railroads  (S  114*) --Action  for 
Injuries— Sufficiency  of  Evidence. 

Evidence  in  an  action  against  a  street 
railroad  for  injuries  to  plaintiff  from  the  col- 
lision of  defendants'  car  with  his  buggy  at  a 
street  crossing^  where  each  was  visible  to  the 
other  from  a  distance  of  75  or  100  feet,  ^eld 
to  show  that  the  motorman  was  negligent  in 
not  keeping  proper  lookout  for  travelers. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {9  23^250;  Dec.  Dig.  §  114.*] 

3.  Street  Railroads  (S  102*)— Action  for 
Injuries— Proximate  Cause— Concurrent 
Negligence. 

Plaintiff  whose  negligence  concurred  with 
that  of  defendants'  motorman  as  the  proxi- 
mate cause  of  a  collision  at  a  street  crossing 
could  not  recover. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  SS  186,  194,  200,  203;  Dec 
Dig.  i  102.*] 

Error  to  Law  and  Equity  Court  of  City 
of  Richmond. 

Action  by  W.  I.  Johnson  against  the  Vir- 
ginia Railway  &  Power  Company.  From  an 
order  overruling  a  demurrer  to  the  evidence 
and  rendering  Judgment  against  defendant 
for  the  damages  provisionally  assessed  by 
the  Jury,  defendant  brings  error.  Reversed 
and  Judgment  rendered  for  defendant. 

H.  W.  Anderson,  A.  B.  Guigon,  and  Thos. 
P.  >B)ryan,  all  of  Richmond,  for  plaintiff  in 
error.  J.  R.  Pollard  and  U  O.  Wendenburg, 
both  of  Richmond,  for  defendant  in  error. 

WHITTLE,  J.  This  action  was  brought 
by  the  defendant  in  error,  W.  I.  Johnson, 
against  the  plaintiff  in  error,  the  Virginia 
Railway  &  Power  Company,  to  recover  dam- 
ages for  personal  Injuries  sustained  by  the 
plaintiff  as  the  result  of  a  collision  between 
a  motor  car  of  the  defendant  and  the  buggy 
of  the  plaintiff.  The  defendant  demurred 
to  the  evidence,  and  the  action  of  the  trial 
court  overruling  the  demurrer  and  rendering 


( Judgment  against  the  defendant  for  the  dam- 
ages provisionally  assessed  by  the  Jury  Is 
the  ground  of  this  writ  of  error. 

The  defendant  operates  a  single-track  elec- 
tric street  car  line,  which  runs  north  and 
south  on  First  street  in  the  city  of  Rich- 
mond. The  allegations  of  negligence  in  the 
declaration  are  excessive  speed  and  failure 
of  the  motorman  to  keep  a  proper  lookout. 
There  was  no  direct  evidence  to  support 
the  first  ground  of  negligence,  but  it  was 
proved  that  the  horse  and  buggy  were  shov- 
ed 15  feet  after  the  collision. 

The  collision  occurred  at  the  intersection 
of  Leigh  street  and  First  street,  about  10:45 
o'clock  on  the  morning  of  May  14,  1910. 
The  plaintiff  was  sitting  on  the  right-hand 
side  of  the  buggy,  with  a  companion,  Lewis, 
on  the  left-hand  side,  driving  westwardly 
along  Leigh  street,  which  runs  at  right  an- 
gles to  First  street,  and  the  vehicle  was 
struck  by  a  north-bound  car  of  the  defend- 
ant The  evidence  is  in  narrow  comi»ss, 
and  not  conflicting.  The  plalntifiTs  version 
of  the  accident  may  be  given  in  his  own 
words:  "As  I  got  into  First  street,  Mr.  Lew- 
is was  sitting  on  my  left,  and  knowing  it 
was  Leigh  street,  knowing  it  was  First  street, 
and  the  car  line,  I  looked  out  to  see  if  there 
was  any  trouble.  Just  at  tliat  time,  just 
as  we  got  into  the  street,  I  looked  up  and 
looked  beyond  Mr.  Lewis  to  see  if  I  saw  a 
car.  The  car  was  coming  right  down  on 
me.  I  attempted  to  wheel  my  horse  down 
First  street  I  found  my  reins  were  loose. 
I  was  driving  with  a  loose  rein,  and  I  could 
not  cross  the  track  and  could  not  pull  him 
back  in  turning  down  First  street,  and  the 
car  crashed  right  into  me  before  I  could  get 
him  out  of  the  way.** 

The  vehicle  was  a  top  buggy,  and  the  top 
was  up,  but  the  witness  Lewis  thought  tlie 
side  curtains  were  no(  up.  The  car  struck 
and  crushed  the  front  wheels  of  the  buggy. 
The  plaintiff  further  testified  that  the  mo- 
torman could  have  seen  his  buggy  a  distance 
of  75  or  100  feet  Speaking  of  the  qualities 
of  the  horse,  he  said:  "Oh,  perfectly  gentle, 
and  a  good  horse;  and,  when  I  touch  him 
up,  if  I  am  allowed  to  say;  if  I  had  been 
driving  at  my  usual  speed!,  I  mean  to  say 
pretty  good  speed,  I  might  have  gotten  across 
the  track,  if  I  had  a  tight  rein  on  him. 
When  I  catch  a  tight  rein  on  him,  he  goes 
pretty  lively,  but,  when  I  have  a  loose  rein, 
it  is  a  certain  toddle  he  goes.*'  At  the  time 
of  the  accident,  the  plaintiff  estimates  the 
speed  of  the  horse  at  between  three  and 
four  miles  an  hour. 

[1-3]  We  are  of  opinion  that  the  record 
presents  a  case  of  concurrent  negligence. 
The  motorman  was  negligent  in  failing  to 
keep  a  proper  lookout .  for  travelers  at  the 
Leigh  street  crossing ;  and  the  plaintiff  was 
likewise  guilty  of  negligence  in  driving  upon 
the  defendant's  track  without  exercising  such 
ordinary  care  for  his  own  safety  as  the  exi- 
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gencies  of  the  situation  demaiMled.  Each 
was  visible  to  the  other  -for  ibl  distance  ot 
from  75  to  100  feet,  and  the  accident  was 
due  to  the  concurrent  negligence  of  both, 
which  continued  down  to  the  moment  of  the 
impact  The  plaintiff  approached  the  street 
car  track,  with  which  he  was  perfectly  fa- 
miliar and  over  which  he  well  knew  cars 
were  constantly  passing,  without  taking  any 
adequate  precautions  for  his  protection.  He 
carelessly  drove  Into  a  place  of  known  dan- 
ger with  slackened  rein  and  without  looking 
for  an  approaching  car  until  the  point  of 
collision  was  reached,  when  looking  was  use- 
less, and  the  car  Instantly  crashed  into  the 
front  wheels  of  his  vehicle.  In  such  case, 
upon  well-settled  principles,  there  can  be  no 
recovery. 

The  Judgment  must  therefore  be  reversed, 
the  demurrer  to  the  evidence  sustained,  and 
Judgment  rendered  for  the  plaintiff  in  error. 

Reversed. 

(m  Va.  8T2) 

COMMONWEALTH  v.  WELLFORD  et  al. 

(Supreme  Court  of  Appeals  of  Vifgibla.    Jan. 

16,  1913.) 

1.  Wills  (W  602,  634,  637*)— Estates  De- 
vised —  Construction  —  " VESTEn  Remain- 


•» 


DBR. 

Where  a  testator's  will  provided  that.  In 
ctise  of  his  children  all  dying  before  majority 
and  without  ipsue,  his  wife  should  have  the 
income  from  his  estate  for  life,  and  at  her 
death  it  should  pass  to  the  heirs  of  his  broth- 
ers, the  testator's  children  took  a  defeasible 
fee  in  the  principal  of  the  estate,  and  the  heirs 
of  the  testator's  brothers  took  a  remainder  on 
a  double  contingency,  which,  upon  the  death 
of  the  testator's  children  nnder  age  and  with- 
out issue,  ripened  into  a  ^'vested  remainder." 
which  is  a  remainder  limited  to  a  certain  per- 
son and  on  a  certain  event,  so  as  to  possess  a 
present  capacity  to  take  effect  in  possession 
should  the  possession  become  vacant. 

TEd.  Nofp. — For  oth^r  cnses.  fee  Wi11«.  Cent. 
Dig.  {IS  1351-1359,  148a-1510.  1519,  1520;  Dec. 
Diir.  58  602.  634.  637.  ♦. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8.  pp.  7305-7307.1 

2.  Wills  (|  506*)--OoN8TB'acTTow— ••Heirs." 

Where  a  testator,  after  devising  his  prop- 
erty to  his  children,  directed  that  in  case  of 
their  death  under  age  and  without  issue  his 
wife  should  have  the  income,  and  at  her  death 
the  estate  should  pass  to  the  heirs  of  his  broth- 
ers, the  word  "heirs"  is  to  be  understood  as 
"children";  it  appearing  that  the  two  brothers 
were  then  alive  and  had  living  issue. 

TEd.  Note.—For  other  canes,  see  Wills,  Cent. 
Dig.  SI  1090-1099:    Dec.  Dig.  |  506.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3241-3265:    vol.  S.  pp.  7677,  7678.) 

3.  Wills  (§  629*)— Estates— Vesting^ 

Thf»  Jlaw  favors  the  vesting  of  estates  In 
real  property  at  the  earliest  possible  moment; 
the  rule  being  the  same  although  the  estates 
be  created  through  the  medium  of  a  trust, 

FEd.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  H  1461,  1462;   Dec.  Dig.  f  629.*] 

4.  Taxation  (§  861* )— Collateral  Inherit- 
ance Taxes— Construction. 

Act  Feb.  14,  1S06  (Acts  1895-96,  c  334), 
providing  for  the  imposition   of  collateral  in- 


heritance taxes,  and  declaring  that  any  estate 
of  a  decedent  which  shall  pass  to  any  other 
person  than  certain  enumerated  relatives  shall 
be  subject  to  a  tax,  and  that  any  personal  rep- 
resentative, devisee,  or  distributee  failing  to 
pay  such  tax  shall  be  liable  in  damages,  oper- 
ates proepectively,  and  so  cannot  apply  to  ac 
estate  which  passed  under  a  will  which  became 
effective  long  before  Its  enactment. 

[Ed.  Note.—For  other  cases,  see  Taxation, 
Cent.  Dig.  §  1C7G;   Dec  Dig.  S  861.*] 

5.  Taxation  (§  861*)— Collateral  Inherit- 
ance Taxes— Imposition. 

Under  Act  Feb.  14,  1896  (Acts  1895-96, 
c.  334),  providing  that  estates  subject  to  col- 
lateral inheritance  taxes  shall  be  deemed  deliv- 
ered at  the  end  of  a  year  from  the  decedent's 
death,  unless  It  appears  that  the  legatee  or  dis- 
tributee hBB  not  received  such  estate  or  is  not 
entitled  to  demand  it,  the  estate  of  a  remain- 
derman which  vested  nnder  a  will  long  before 
its  enactment  is  not  subject  to  a  tax  because 
not  coming  into  possession  nntil  after  its  en- 
actment. 

[Ed.  Note.-*For  other  cases,  see  Taxation, 
Cent  Dig.  S  167G;   Dec.  Dig.  |  861.^1 

Appeal  from  Clrcnlt  Conrt  of  City  of 
Norfolk. 

Proceeding  by  the  Commonwealth  against 
Edwin  T.  Wellford  and  others  for  the  im- 
position of  an  inheritance  tax.  From  a  de- 
cree for  defendants,  the  Commonwealth  ap- 
peals.    Affirmed. 

The  Attorney  General,  for  the  Conmion- 
wealth.  Hugh  W.  Davis,  of  Norfolk,  Jones 
&  Woodward,  of  Hampton,  S.  R.  Buxton,  of 
Newport  News,  C.  E.  Cary,  of  Gloucester, 
and  Braxton  &  Eggleston,  of  Richmond,  for 
ap];)ellees. 

WHITTLE,  J.  This  appeal  is  from  a  de- 
cree of  the  circuit  court  of  the  city  of  Nor- 
folk refusing  to  impose  a  collateral  inherit- 
ance tax  upon  property  derived  by  appel- 
lees under  the  will  of  Dr.  Henry  Selden, 
deceased. 

The  essential  facts  are  these:  The  will 
In  question,  which  bears  date  September  4, 
1855,  was  wholly  written  by  the  testator 
and  without  the  aid  of  counsel.  At  that 
time  Dr.  Henry  Selden,  who  was  possessed 
of  a  large  estate,  had  a  wife  and  three  in- 
fant children,  Alfred  Selden,  Henry  Selden, 
Jr.,  and  Elizabeth  Selden.  The  daughter 
predeceased  the  testator.  Alfred  Selden  died 
in  December,  1857,  and  Henry  Selden,  Jr., 
in  December,  1861,  all  under  the  age  of  21 
years  and  without  issue.  The  widow  Inter- 
married with  William  H.  ZoliicofTer  In  1869, 
and  died  in  October,  1907.  At  the  date  of 
the  will  testator  also  had  two  brothers,  Dr. 
William  Selden  and  Robert  C.  Selden,  both  of 
whom  had  children  living  at  that  time,  and 
all  of  them,  with  their  parents,  survived  the 
testator.  Dr.  William  Selden  died  In  No- 
vember, 1887,  and  Robert  C,  Selden  In  No- 
vember, 1890. 

[1,2]  The  clause  of  the  will  which  spe- 
cially bears  upon  the  matter  in  controvei'sy 
is  as  follows:    '*In  the  event  of  my  children 


^or  oUxer  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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all  dylngr  before  haying  attained  the  age  of 
twenty-one  years,  and  without  issue,  my 
wife  is  to  have  the  annual  Income  from  my 
estate  during  her  lifetime,  and  at  her  death 
the  estate  is  to  pass  to  the  heirs  of  my  two 
brothers." 

By  this  provision  of  the  will  testator's 
children  took  defeasible  fees  in  the  prin- 
cipal of  the  estate,  which  were  liable  to  be 
devested  by  all  of  the  children  dying  under 
age  and  without  issue,  which  events,  as  we 
have  seen,  happened.  Elys  v.  Wynne,  22 
Grat  (63  Va.)  224 ;  Randolph  v.  Wright,  81 
Va.  608 ;  Johnson's  Adm'r  v.  Citizens'  Bank  of 
Richmond,  83  Va.  63,  1  S.  E.  705 ;  Snyder  v. 
Grandstaff,  96  Va.  473,  31  S.  B.  647,  70  Am. 
St.  Rep.  863;  Daniel  v.  Lipscomb,  110  Va. 
663,  66  S.  E.  850. 

In  the  last-named  case  the  court  quotes 
with  approval  the  statement  of  the  rule  by 
Prof.  Minor  that :  "The  possibility  of  limit- 
ing the  whole  fee  by  means  of  an  executory 
limitation,  and  afterwards,  upon  some  con- 
tingency, qualifying  that  disposition,  and 
giving  the  estate  to  some  other  person,  aris- 
es out  of  the  fact  that  the  several  statutes 
(of  uses,  wills  and  grants)  which  give  birth 
and  validity  to  such  limitations,  dispense 
with  livery  of  seisin  to  create  a  freehold, 
and  thereby  dispense  with  the  corresponding 
notoriety  of  entry  to  determine  it."  2  Mln. 
Inst  (3d  Ed.)  426,  427. 

So,  also,  the  learned  author,  after  an- 
nouncing the  general  doctrine  that  a  re- 
mainder cannot  be  limited  after  a  fee-simple 
estate,  observes:  "It  is  possible,  however, 
even  at  common  law,  to  limit  two  concur- 
rent fees,  by  way  of  remainder,  as  substi- 
tutes or  alternatives,  one  for  the  other,  the 
latter  to  take  effect  in  case  the  prior  one 
should  fail  to  vest  in  interest;  although  if 
the  first  does  vest  in  interest,  the  subsequent 
limitation  is  immediately  avoided.  •  •  • 
Such  a  limitation  as  the  one  above  stated  is 
called  a  limitation  on  a  contingency  in  a 
double  cspect,  and  sometimes  a  remainder 
on  a  double  contingency"  2  Min.  Inst.  (4th 
Ed.)  395.  A  "vested  remainder"  is  defined 
as  a  "remainder  limited  to  a  certain  person, 
and  on  a  certain  event,  so  as  to  possess  a 
present  capacUy  to  take  effect  in  posses- 
sion, should  the  possession  become  vacant" 
Feame's  Rem.  216. 

Bearing  in  mind  these  elementary  prin- 
ciples, the  next  question  for  determination 
is:  In  whom  and  when  did  the  limitation 
over  of  the  principal  of  the  estate  vest  in 
Interest  upon  the  failure  of  the  prior  estate 
intended  for  testator's  children? 

His  wife  and  children  were  the  first  ob- 
jects of  his  bounty,  and,  in  the  event  of  the 
failure  of  the  children  to  take,  she  was  to 
have  the  annual  income  from  the  estate  dur- 
ing her  lifetime,  "and  at  her  death  the  estate 
is  to  pass  to  the  heirs  of  my  two  brothers." 
The  "heirs"  of  these  two  brothers  seem  to 
have  been  next  in  his  affection,  and,  after 


providing  for  his  widow  for  life,  he  gives 
the  corpus  of  the  estate  to  them. 

It  must  be  remembered  that  all  the  chil- 
dren of  the  two  brothers  were  living  at 
the  date  of  the  will,  which,  as  observed,  was 
written  by  the  testator.  He  was  not  a  law- 
yer, and  it  is  not  to  be  supposed  that  be 
was  conversant  with  technical  legal  terms. 
In  these  circumstances  it  is  more  reasonable 
to  presume  that  when  testator  used  the  ex- 
pression, "the  heirs  of  my  two  brothers,**  he 
meant  the  children  of  his  two  brothers, 
than  that  he  employed  the  word  "heirs"  in 
its  technical  sense. 

In  Roberson  v.  Wampler,  104  Va.  380,  383, 
51  a  BJ.  835,  836  (1  L.  R.  A.  [N.  S.]  31^, 
the  court  says:  "But  when  from  the  language 
of  the  instrument  and  the  circumstances 
surrounding  its  execution,  it  appears  that 
the  maker,  in  using  the  word  'heirs,'  meant 
children,  it  will  be  so  construed.  This  it 
is  conceded  is  so  as  to  wills." 

We  have  numerous  decisions  to  the  same 
effect.  Our  conclusion  therefore  on  this 
branch  of  the  case  is  that  the  children  of 
testator's  two  brothers  at  his  death  took 
a  contingent  remainder  in  the  principal  of 
the  estate,  which  upon  the  death  of  his  last 
surviving  child  December  20,  1861,  under 
the  age  of  21  years  and  without  Issue,  was 
Immediately  converted  into  a  vested  remain- 
der, and  was  therefore  at  that  time  descend- 
ible, devisable,  and  alienable,  though  the 
possession  and  enjoyment  were  postponed  un- 
til after  the  death  of  the  life  tenant  Page 
on  Wills,  §  658. 

In  Allison  v.  Allison,  101  Va.  537,  569, 
44  S.  E.  904,  915  (63  U  R.  A.  920),  it  is  said: 
"A  vested  remainder  is  as  truly  a  present 
fixed  property  or  ownership  as  is  an  estate 
in  possession.  *  *  *  *The  person  entitled 
to  a  vested  remainder  has  an  immediate 
fixed  right  of  future  enjoyment — that  is, 
an  estate  in  presenti — though  it  can  only 
take  effect  in  possession  and  pernancy  of 
the  profits  at  a  future  period.'  " 

[3]  It  is  a  cardinal  rule,  with  respect  to 
the  devolution  of  title  to  property,  that  the 
law  favors  the  vesting  of  estates  at  the 
earliest  possible  moment  consistent  with 
the  terms  of  the  Instrument  creating  them; 
and  that  moment  in  this  instance  was  at  the 
death  of  testator's  last  surviving  child.  Cat- 
lett  Y.  Marshall,  10  Leigh  (37  Va.)  83 :  Coop- 
er Y.  Hepburn,  15  Grat  (56  Va.)  551,  556; 
Stone  Y.  Nicholson,  27  Grat  (68  Va.)  1,  13; 
Stokes  Y.  Van  Wyck,  83  Va.  724,  732,  3 
S.  E.  387;  Glsh  v.  Moomaw,  89  Va.  345, 
367,  15  S.  B.  868. 

Nor  is  the  principle  regulating  the  time 
of  the  vesting  of  the  estate  of  the  remainder- 
men affected  by  the  circumstance  that  the 
distribution  was  to  be  made  through  the 
agency  of  a  power  in  trust  (Seller's  Ex'r 
V.  Read,  88  Va.  377,  381,  13  S.  E.  754 ;  French 
V.  Logan,  108  Va.  67,  60  S.  EL  622 ;  Allison 
V.  Allison,  supra),  nor  that  the  estate  includes 
both  real  and  personal  property,  for  the  rule 
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relating  to  devises  controls  (Seller's  E>x'r  ▼. 
Read,  88  Va.  379,  13  S.  B.  754). 

[4]  Having  reached  the  conclusion  that 
the  estate  in  remainder  vested  in  interest 
in  1861,  the  question  of  its  liabUity  to  a 
collateral  inheritance  tax,  from  the  essential 
character  of  that  imposition,  must  be  deter- 
mined by  the  statute  law  in  force  at  that 
time,  notwithstanding  the  general  rule  that 
such  taxes  are  not  collectible  until  the  owner 
comes  into  possession,  or  Is  entitled  to  re- 
ceive the  estate. 

It  is  conceded  that  there  was  no  statute 
In  force  prior  to  the  act  of  February  14, 
1896  (Acts  1895-96,  pp.  367,  368),  which  au- 
thorized the  imposition  of  the  collateral 
inheritance  tax  sought  to  be  enforced  in 
these  proceedings.  And  it  is  by  virtue  of 
that  enactment  that  the  assessment  was 
made.  Therefore,  unless  the  statute  Is  to 
be  given  retroactive  operation,  it  cannot  ap- 
ply in  this  case;  and  the  general  proposi- 
tion as  to  whether  such  statutes,  to  be  ap- 
plicable in  a  given  case,  must  have  been 
in  force  at  the  death  of  the  testator  or  at  the 
time  of  vesting  in  interest  of  the  estate  in 
remainder,  is  immaterial,  since  both  of  these 
events  preceded  the  passage  of  the  act. 

The  following  provisions  of  the  act  of 
February  14, 1896,  show  that  it  was  Intended 
to  operate  prospectively :  It  declares,  among 
other  things : 

(1)  *'That  where  any  estate  within  this 
commonwealth  of  any  decedent  shall  pass, 
under  his  wUl,  or  the  laws  regulating  de- 
scents and  distributions,  to  any  other  per- 
son, or  for  any  other  use,  than  to  or  for  the 
use  of  the  father,  mother,  husband,  wife, 
brother,  sister  or  lineal  descendant  of  such 
decedent,  the  estate  so  passing,  if  of  greater 
value  than  two  hundred  and  fifty  dollars, 
shall  be  subject  to  a  tax  of  a  certain  per 
cent" 

(2)  "The  personal  representative  of  such 
decedent  shall  pay  the  whole  of  such 
tax.    ♦    ♦    ♦" 

(3)  "Any  personal  representative,  devisee, 
or  person  to  whom  the  estate  may  descend 
by  operation  of  law,  falling  to  pay  such  tax 
before  the  estate  on  which  it  is  chargeable 
is  paid  or  delivered  over,  *  •  *  shall  be 
liable  in  damages.    ♦    •    ••* 

(4)  "Such  estate  shall  be  deemed  paid 
or  delivered  at  the  end  of  a  year  from  the 
decedent's  death,  unless  and  except  so  far 
as  it  may  appear  that  the  legatee  or  dis- 
tributee has  neither  received  such  estate, 
nor  is  entitled  then  to  demand  it'* 

(5)  "This  act  shall  be  in  force  from  its 
passage." 

These  excerpts  from  the  act  sufficiently 
indicate  that  it  was  intended  to  operate 
prospectively.  Besides,  it  is  an  established 
canon  of  Interpretation  that  statutes  must 
be  construed  to  act  prospectively  unless  a 
contrary  intention  Is  manifest  and  plain. 
The  authorities  speak  with  one  voice  on  this 
subject     Indeed,   some  of  the   cases  hold 


that  to  Justify  a  retroactive  construction 
there  must  be  something  on  the  face  of  the 
enactment  putting  it  beyond  a  doubt  that 
such  was  the  purpose  of  the  Legislature. 
Oabtree  v.  Building  Assn.,  95  Va.  670,  29 
S.  B.  741,  64  Am.  St  Rep.  818;  Merchants' 
Bank  of  Danville  v.  Ballou,  98  Va.  112,  32 
S.  B.  481,  44  L.  R.  A.  306,  81  Am.  St  Rep. 
715;.  Whitlock  v.  Hawkins,  105  Va.  242, 
53  S.  E.  401. 

[6]  The  contention  on  behalf  of  the  state 
that  the  estate  in  remainder  is  amenable  to 
tax  because  the  act  was  in  force  at  the  deatb 
of  the  life  tenant  in  1907  is  not  tenable.  In 
cases  to  which  the  statute  applies,  in  fixing 
the  date  at  which  the  tax  is  collectible,  it  in 
terms  distinguishes  between  the  time  of  the 
passing  of  the  title,  and  the  time  when  the 
property  Is  received  or  demandable.  Thus  it 
declares:  "Such  estate  shall  be  deemed  paid 
or  delivered  at  the  end  of  a  year  from  the 
decedent's  death,  unless  and  exc^  so  far  as 
it  may  appear  that  the  legatee  or  distributee 
has  neither  received  such  estate,  nor  Is  en- 
titled to  demand  it" 

The  exception  is  intended  to  meet  a  case 
arising  under  the  statute  in  which'  the  estate 
had  vested  in  Interest  within  the  year  from 
the  decedent's  death,  but  where,  from  some 
cause,  the  possession  or  enjoyment  was  post- 
poned beyond  that  time. 

The  statute,  not  being  retrospective  in  its 
operation,  cannot  apply  to  the  property  of 
the  appellees. 

In  Carter  v.  Whitcomb,  74  N.  H.  482,  484, 
69  Ati.  779,  781  (17  U  B.  A.  [N.  S.l  733)  the 
court  said:  "li^qually  untenable  is  it  to  urge 
that  the  amendment  of  1907  was  Intended  to 
have  a  retroactive  effect  and  to  apply  to  es- 
tates then  in  course  of  settlement  The  lan- 
guage used  is  prospective.  It  relates  to  prop- 
erty Vhich  shall  pass  by  will.'  The  testa- 
trix's will  became  effective  to  pass  property 
upon  her  death.  The  necessary  delays  inci- 
dent to  the  settlement  of  the  estate  and  final 
decree  of  distribution  did  not  postpone  th€ 
passing  of  the  estate  within  the  meaning  of 
the  statute.  The  legatees  derive  their  title 
from  the  testatrix.  Their  rights  became  fixed 
at  her  death.  They  then  became  the  owners 
of  the  property  bequeathed  to  them,  though 
the  possession  and  actual  enjoyment  thereof 
were  delayed  by  operation  of  law,  and  at  the 
same  time  the  right  of  the  public  to  the  tax 
accrued.  ♦  ♦  ♦  The  rights,  therefore,  of 
the  parties  to  the  suit  under  the  will  In  ques- 
tion, must  be  determined  in  accordance 
with  the  statute  of  1905,  which  was  in  force 
when  the  testatrix  died  and  when  the  inter- 
ests of  the  parties  under  her  will  vested." 

Again,  in  Craig's  Bstate,  97  App.  Div.  289, 
89  N.  Y.  Supp.  971,  affirmed  on  appeal  181  N. 
Y,  551,  74  N.  El  1116,  the  court  held: 
"Where  one  In  contemplation  of  marriage, 
only,  by  deed  containing  no  power  ,of  revoca- 
tion, ^ansfers  his  property  to  trustees,  to 
pay  the  income  to  him  for  life,  and  on  his 
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death  to  pay  tbe  principal  In  certain  propor- 
tions to  his  widow  and  the  issue  of  the  mar^ 
riage,  and  the  marriage  took  place,  and  the 
Issue  were  bom,  all  before  passage  of  any 
transfer  tax  law,  the  Interests  of  the  re- 
maindermen then  accrued,  and  their  right  to 
take  on  the  death  of  the  life  tenant  could  not 
thereafter  be  made  subject  to  a  transfer 
tax." 

In  Re  Peirs  Estate,  171  N.  T.  48,  63  N.  m 
789,  57  L.  R.  A.  540,  89  Am.  St  Rep.  791,  it 
was  held  that  a  statute  passed  In  1899,  re- 
lating to  taxable  transfers  of  property,  and 
providing  for  a  tax  on  remainders  and  rever- 
sions which  had  vested  before  June  80,  1885, 
upon  their  coming  Into  actual  possession  or 
enjoyment,  was  an  attempt  to  tax  the  right 
of  succession,  and  not  a  direct  tax  upon 
property,  and  was  unconstitutional  as  di- 
minishing the  value  of  vested  estates,  im- 
pairing the  obligation  of  contracts,  and  tak- 
ing private  property  for  public  use  without 
compensation. 

These  cases  sufficiently  illustrate  the  doc- 
trine (which  is  plain  on  principle  without 
authority)  that  a  collateral  inheritance  tax 
statute,  which  becomes  a  law  after  an  estate 
has  vested  in  interest,  cannot  apply  to  such 
an  estate,  though  it  does  not  come  Into  the 
actual  possession  and  enjoyment  of  the  own- 
er until  after  the  passage  of  the  act 

We  are  of  opinion  that  the  decree  of  the 
circuit  court  of  the  city  of  Norfolk  is  with- 
out error,  and  it  must  be  affirmed. 

Affirmed. 

(114  Va.  424) 

MOORE  V.  HARRISON. 

(Supreme  Court  of  Appeals  of  VirglQia.    Jan. 

16,  1913.) 

1.  ExcEPnons,   Bux  of  (t  43*>— Tucb  vo» 
Sign  IN  a. 

Act  March  13,  1912  (Acts  of  1912,  c. 
238),  providing  that  when  the  Court  of  Ap- 
peals snail  be  of  the  opinion  that  any  record  or 
part  thereof,  testimony,  or  proceeding  has  not 
been  properly  identified  or  certified  so  as  to 
malte  it  a  part  of  the  record  and  bring  it  prop- 
erly before  the  court,  and  that  justice  may  be 
done  by  directing  the  trial  court  to  cure  the 
defects  in  the  record,  it  shall  so  order,  and, 
when  they  have  been  cured,  proceed  with  the 
hearing  on  the  merits,  does  not  apply  to  bills 
of  exception  not  presented  to  and  signed  by 
the  trial  judge  within  the  time  allowed  by  stat- 
ute. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent.  Dig.  §  72%;   Dec.  Dig.  {  43.*] 

2.  Exceptions,  Bill  op  (|  40*)— Tiks  ton 
Signing. 

Under  Code  1904,  S  8385,  as  amended  by 
Act  March  12,  1908  (Acts  of  1908,  c.  225), 
providing  that  bills  of  exception  may  be  sign- 
ed during  the  term  at  which  the  opinion  of  the 
eourt  to  which  exception  is  talsen  is  announc- 
ed, or  within  30  days  after  the  end  of  such 
term,  or  at  such  other  time  bb  the  parties  by 
consent  entered  of  record  may  agree  upon,  the 
court  cannot,  after  the  adjournment  of  a  term 
at  which  final  judgment  was  entered,  enter  con- 
sent orders  extending  the  time  for  signing  such 
bills,  since  the  consent  of  the  panies  that  the 


bill'  hiay  be  algned  after  the  tlihe  provided  most 
be  entered  of  record  as  a  part  of  the  final  or- 
der in  the  cause. 

nSd.  Note.— For  other  cases,  see  ExceptiooSp 
Bill  of,  Cent.  Dig.  SS  ^>  45,  57-^;  Dec  Dig. 
S  40.*1 

3.  Exceptions,  Bill  or  (§  32*)— Tins  fOB 
Signing. 

The  power  of  a  Judge  to  sign  bills  of  ex- 
ceptions is  derived  from  and  measured  by  the 
statute,  and  can  be  exercised  only  in  accord- 
ance with  its  provisions. 


4.  Appeal  and  ETbbob  (S  554*)— Effect  or 
Failure  to  Make  Bill  of  ESxoeptions. 
Where  all  the  aasignmenta  of  error  are 
based  upon  bills  of  exception  not  properly  in 
the  record,  there  are  no  errors  assigned  within 
Code  1904,  |  3464,  requiring  the  petition  for 
a  writ  of  error  to  assign  errors,  and  the  writ 
of  error,  having  been  improvidently  a^nirded, 
will  be  alsmissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  2472-2479;  Dec  Dig.  | 
564.*] 

Error  to  Circuit  Court,  New  Kent  County. 

Action  by  0.  A.  Moore  against  C.  L.  Har- 
rison. Judgment  for  defendant,  and  plaintiff 
brings  error.    Writ  of  error  dismissed. 

Haw  &  Haw,  of  Richmond,  for  plaintiff  in 
error.  L.  O.  Wendenburg,  of  Richmond,  for 
defendant  in  error. 

BUCHANAN,  X  [1]  AU  the  errors  asslsn- 
ed  on  this  writ  of  error  are  based  upon  bills 
of  exceptions  signed  by  the  trial  judge,  bat 
which  the  defendant  in  error  claims  are  not 
properly  a  part  of  the  record.  The  plaintiff 
in  error  insists  that,  if  the  bills  of  exceptions 
are  not  in  the  opinion  of  this  court  properly 
identified  and  certified  so  as  to  make  them 
parts  of  the  record,  this  court  must,  before 
hearing  the  case,  direct  the  trial  court  to 
cure  the  defects  in  the  record  under  an  act 
approved  March  IB,  1912  (chapter  238^  pp. 
633,  534,  Acts  of  Assembly  1912). 

That  act  is  as  follows: 

''1.  Be  it  enacted  by  the  General  Assem- 
bly of  Virginia,  that  no  case  shall  be  heard 
or  decided  in  the  Court  of  Appeals  on  an  im- 
perfect or  incompetent  record,  but  when  said 
court  shall  be  of  opinion  that  any  record 
or  part  thereof,  testimony  or  proceeding  has 
not  been  properly  identified  or  certified  so  as 
to  make  it  a  part  of  the  record  in  the  case, 
and  to  bi^ng  it  properly  before  the  appellate 
court,  and  that  justice  may  be  done  by  di- 
recting the  trial  court  to  cure  the  defects  in 
the  record,  it  shall  so  order;  and  when  the 
defects  shall  have  been  so  cured  it  shall  pro- 
ceed with  the  hearing  on  the  merits." 

If  the  only  difficulty  in  this  case  were  that 
the  papers  described  as  bills  of  exertions 
had  not  been  properly  Identified  and  certi- 
fied, it  would  clearly  come  within  the  remedi- 
al provisions  of  the  statute  quoted,  and  this 
court  would,  before  proceeding  further,  di- 
rect the  trial  court  to  cure  the  defects  in  the 
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record  as  provided  by  that  statute.  But 
it  appears  from  the  order  entered  in  the 
cause  on  May  24,  1911,  that  there  was  a  trial 
of  the  cause  which  resulted  in  a  verdict  for 
the  defendant;  that  there  was  a  motion 
made  to  set  it  aside,  which  was  overruled, 
to  which  action  of  the  court  the  plaintiff 
excepted,  and  on  his  motion  leave  waB  given 
him  to  file  his  bills  of  exceptions  within 
sixty  days  from  the  rising  of  the  court ;  and 
that  a  final  judgment  was  rendered  in  ac- 
cordance with  the  verdict 

At  the  July  term,  1911  (July  25th),  the 
following  order  was  entered: 

"Chas.  A.  Moore  v.  O.  L.  Harrison. 

"Order. 

"By  consent  of  the  plaintiff  and  defend- 
ant hereby  given  and  to  be  entered  of  record 
the  time  allowed  the  plaintiff  to  file  his  ex- 
ceptions in  this  case  is  hereby  extended  until 
and  to  include  the  first  day  of  the  next  term 
of  this  court,  that  is  the  fourth  Tuesday  in 
September,  1911,  and  upon  the  application  of 
the  plaintiff  the  execution  of  the  Judgment 
in  this  case  is  suspended  for  60  days  from 
this  25th  day  of  July,  1911." 

At  the  next  September  term  (September 
26th)  the  following  order  was  entered:  ''By 
consent  of  the  plaintiff  and  defendant  here- 
by given  and  entered  of  record  the  time  al- 
lowed the  plaintiff  to  file  his  exceptions  in 
this  case  is  hereby  extended  until  Thursday, 
October  26,  1911,  and  upon  application  of  the 
plaintiff  the  execution  of  the  judgment  in 
this  case  is  suspended  for  thirty  days  from 
the  26th  day  of  September,  1911." 

The  bills  of  exception  to  which  objection 
is  made  are  all  dated  October  24,  1911,  and 
were  filed  under  the  orders  quoted. 

[2]  By  section  3385  of  the  Code,  as  amend- 
ed by  act  approved  March  12,  1908  (Acts  of 
Assembly  1908,  pp.  336,  837),  bills  of  excep- 
tions may  be  signed  by  the  judge  "during 
the  term  at  which  the  opinion  of  the  court  is 
announced  to  which  exception  is  taken,  or 
within  thirty  days  after  the  end  of  such 
term,  either  in  term  or  in  vacation,  whether 
another  term  of  the  court  has  convened  or 
not,  or  at  such  other  time  as  the  parties  by 

consent  entered  of  record  may  agree  upon. 
*    *    « •> 

The  bills  of  exceptions  were  not  signed 
during  the  term  at  which  the  final  judgment 
complained  of  was  entered,  nor  within  30 
days  after  the  adjournment  of  that  term, 
nor  was  there  any  consent  entered  of  record 
during  that  term  fixing  a  time  within  which 
they  might  be  signed.  There  was  no  author- 
ity after  the  adjournment  of  the  court  for 
the  term  at  which  the  said  final  judgment 
was  entered  for  the  court  to  enter  the  con- 
sent orders  of  July  25th  and  September  26th. 

It  was  held  in  Battershall,  etc,  v.  Roberts, 
107  Va.  269,  58  S.  E.  58P.  that  the  consent 
of  counsel  that  a  bill  of  exceptions  may  be 


signed  after  the  lapse  of  30  days  from  the 
adjournment  of  the  term  at  which  the  opin- 
ion of  the  court  is  announced  to  which  ex- 
ception is  taken  must  be  entered  of  record 
as  a  part  of  the  final  order  in  the  cause, 
else  the  exception  is  not  well  taken,  and  the 
bill  is  no  part  of  the  record.  Consent  of 
record  entered  before  the  adjournment  of  the 
term  at  which  there  is  a  final  judgment  in 
the  cause  is  "of  the  very  essence  of  his  ju- 
risdiction," and  without  it,  after  the  lapse 
of  30  days  fl*om  the  adjournment  of  the 
court,  the  judge  has  no  authority  or  power 
to  act  Wright's  Case,  111  Va.  873,  69  S. 
E.  956. 

[3]  The  power  of  the  judge  to  sign  bills 
of  exception  Is  derived  from  and  is  meas- 
ured by  the  statute,  and  can  only  be  exer- 
cised in  accordance  with  its  provisions.  Va. 
Dev.  Co.  V.  Rich  Patch  I.  Co.,  98  Va.  700, 
706,  707,  37  S.  E.  280. 

The  court  is  of  opinion  that  the  said  bills 
of  exceptions,  not  having  been  signed  by  the 
judge  within  the  time  prescribed  by  the  stat- 
ute, are  not  parts  of  the  record. 

[4]  All  the  assignments  of  error  being  bas- 
ed, as  before  stated,  upon  these  bills  of  ex- 
ceptions, upon  matters  not  in  the  record, 
it  follows  that  there  are  no  errors  assigned 
within  the  meaning  of  section  3464  of  the 
Ck>de.  The  writ  of  error  must,  therefore, 
be  dismissed  as  improvidently  awarded. 
Orr  V.  Pennington,  93  Va.  268,  24  S.  B.  92a 

Writ  dismissed. 

(U4  Va.  769) 

JETER  T.   VINTON-ROANOKE   WA- 

TER  (X>. 

(Supreme  Ck>urt  of  Appeals  of  Virginia.    Jan. 

16,  1913.) 

1.  Eminxnt  Domain  (§  50*)— Condemnation 

PbOCEEDINOS  —  AUTHOBITV    TO    OONDBMN  ^ 

Wateb  Company. 

Under  Code  1904,  |  1105f,  authorizing  con- 
demnation of  lands  or  any  interest,  or  estate 
therein,  or  materials,  or  other  property  for  pub- 
lic use,  a  water  company,  organized  to  furnish 
water  to  certain  cities  and  their  inhabitants, 
was  not  limited  to  the  condemnation  of  a  fee, 
but  could  condemn  an  easement  in  land  for  a 

{>ip6  line  with  rights  of  ingress  and  egress  to 
ay,    install,    repair,    and   maintain    the  same, 
together  with  the  right  to  take  water  from  the 
stream  to  the  damage  of  riparian  proprietors. 
[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §  104;    Dec.  Dig.  S  50.*] 

2.  Eminent  Domain  (|§  50,  84*)— Condemna- 
tion Proceedings— Property  Subject  to 
Condemnation— Water. 

Interests  ia  water  are  subject  to  the  law 
of  eminent  domain,  such  interests  being  indis- 
pensable to  water  companies,  so  that,  when  the 
waters  of  a  stream  are  diverted,  a  lower  ri- 
parian proprietor  is  entitled  to  conpensation  for 
the  deprivation  of  the  use  of  the  water  taken. 

[Ed.  Note.~For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  {|  104,  227-230;  Dec  Dig.  §| 
50.  84.*] 

8.  Eminent  Domain  (g  14*)— Pbivatk  Pbop- 
EBTT — Condemnation. 

While  private  property  may  be  taken  for 
public  use  on  payment  of  just  compensation,  it 
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cannot  be  condemned  at  all  for  private  use; 
and,  where  the  power  to  take  for  public  use  is 
so  combined  with  the  right  to  use  the  property 
for  private  purposes  that  the  public  use  cannot 
be  separated  from  the  private  and  be  so  con- 
trolled as  to  safeguard  tne  interests  of  the  pub- 
lic therein,  the  authority  to  take  is  unconstitu- 
tional and  void. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §  54 ;  Dec  Dig.  §  14.*] 

4.  Eminent  Domain  (§  7*)— Powsb^Deleoa- 

TION. 

The  power  of  eminent  domain  Is  an  inci- 
dent of  sovereignty  which  is  vested  in  the  Legis- 
lature and  can  only  be  set  in  motion  by  legisla- 
tive enactment,  controlling  the  time,  manner, 
and  occasion  of  its  exercise,  since,  except  as  re- 
strained b^  the  Constitution,  the  Legislature 
has  exclusive  authority  to  determine  when  the 
duty  exists  for  exercising  the  power,  which  it 
may  exercise  directly  or  through  agencies  to 
which  it  has  been  delegated. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §§  24-26 ;    Dec.  Dig.  |  7.*] 

6.  Eminent  Domain  (§  lO*)— Right  to  Exee- 
GI8E  Power— Public  Service  Cokpobation. 
Mere  declaration  in  the  charter  of  a  private 
corporation  that  it  shall  be  deemed  a  public 
service  corporation  does  not  make  it  a  corpora- 
tion on  which  the  power  of  eminent  domain  has 
been  or  may  be  conferred. 

[¥jdn  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {§  35-48 ;   Dec.  Dig.  |  10.*] 

6.  Eminent  Domain  (§  13*)— "Public  Use." 

The  term  "public  use,"  as  used  in  the  law 
of  eminent  domain,  means  for  the  use  of  many 
or  where  the  public  is  interested.    To  constitute 

Sublic  use,  the  public  must  have  a  definite  and 
xed  use  of  the  property  condemned,  independ- 
ent of  the  private  person  or  private  corporation 
in  whom  the  title  of  the  property  when  con- 
demned would  be  vested,  and  which  cannot  be 
defeated  by  such  private  owner  but  will  con- 
tinue to  be  guarded  and  controlled  by  the  gen- 
eral public  through  laws  passed  by  the  Legisla- 
ture. The  use  must  be  a  needful  one  for  the 
public  which  cannot  be  surrendered  without  ob- 
vious general  loss  and  inconvenience,  and  it 
must  be  impossible,  or  very  difficult,  to  secure 
the  same  public  use  otherwise  than  by  author- 
izingthe  condemnation  of  private  property  (cit- 
ing Words  and  Phrases,  pp.  5827,  5828,  5832). 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §|  51-53 ;    Dec.  Dig.  §  13.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  7774.] 

7.  Eminent  Domain  (J  14*)— Condemnation 
OF  Peivatb  Pbopebtt— Right  to  Condemn 
— •*PuBLio  Use." 

Where  the  property  of  a  public  service  cor- 
poration is  devoted  to  furnishing  the  general 
public  or  some  definite  portion  thereof  with  a 
public  utility,  and  the  public  has  a-  definite  and 
fixed  use  in  the  property  which  cannot  be  gain- 
said or  denied,  then  the  property  is  devoted  to 
a  public  use,  notwitlistanding  the  utility  is  also 
furnished  to  private  individuals,  firms^  and  cor- 
porations, forming  a  part  of  the  public. 

[E3d.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §  54 ;  Dec.  Dig.  S  14.«] 

8.  Eminent  Domain  (S  lO*)— Right  to  Exeb- 
ciSE— Public  Sebvics  Cobpobation  Chab- 
teb— Statutes. 

Code  1904,  |  1294a,  cl.  1,  relating  to  public 
service  corporations,  includes  water  supply  com- 
panies, and  section  1313a,  cl.  16,  confers  on  the 
corporation  commission  authority  to  require  all 
corporations  to  discharge  any  public  duty  or  re- 
quirement imposed  by  law ;  the  corporation  be- 
ing authorized  bv  section  1294b  to  apply  also  to 
the  commission  for  relief.    The  charter  of  com- 


plainant water  company  authorized  it  to  supply 
water  to  the  city  of  Roanoke  and  to  the  town 
of  Vinton,  and  to  such  persons,  partnerships, 
and  corporations  residing  or  doing  business 
therein  and  in  the  neighborhood  thereof  as  might 
desire  to  use  water,  and  further  authorized  it  to 
exercise  the  right  of  eminent  domain.  Held 
that,  while  the  corporation's  charter  was  indefi- 
nite in  so  far  as  it  authorized  it  to  furnish 
water  to  consumers  in  the  neighborhood  of  Vin- 
ton, yet,  since  such  service  was  subject  to  con- 
trol by  the  corporation  commission,  as  well  as 
the  service  furnished  in  the  city  of  Roanoke  and 
the  town  of  Vinton,  the  charter  was  not  render- 
ed invalid  thereby,  and  the  company  could  con- 
demn  a  right  of  way  for  a  pipe  line  and  the 
right  to  take  water  from  a  stream  as  against 
the  rights  of  riparian  proprietors. 

[Ed.  Note.~For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  SS  35-48 ;  Dec.  Dig.  t  10.*} 

9.  Watebs  and  Wateb  Coubses  ($  201*) — 
PuBuc  Wateb  Supply—Right  of  Indi- 
vidual to  Service. 

The  right  of  an  individual  to  a  public  use 
of  water  is  in  the  nature  of  a  public  right  pos- 
sessed by  reason  of  his  status  as  a  person  of  the 
class  for  whose  benefit  the  water  is  appropriat- 
ed or  dedicated;  all  belonging  to  such  class  be- 
ing entitled  to  demand  the  right  to  service  re- 
gardless of  whether  they  have  previously  enjoy- 
ed it. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  S  276;  Dec.  Dig.  | 
201.*] 

10.  Eminent  Domain  (f  28*)— Public  Sebv- 
iCB  Cobpobation— Wateb  Oompany— Addi- 
tional Supply. 

Where  a  public  service  water  company  was 
bound  to  furnish  water  to  consumers  and  had 
the  power  of  eminent  domain  for  that  purpose, 
it  was  entitled  to  condemn  a  right  of  way  for 
a  pipe  line  over  private  property  and  to  take 
water  from  a  stream  as  against  rii>arian  pro- 
prietors in  order  that  it  might  fulfill  a  contract 
to  furnish  water  to  a  railroad  and  other  cor- 
porations for  profit  requiring  an  additional  sap- 
ply. 

[EM.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |  75 ;    Dec.  Dig.  $  28.*] 

Buchanan  and  Whittle,  JJ.,  dissenting. 

Error  to  Circuit  Court,   Bedford  County. 

CoDdemnation  proceedings  by  the  Vinton- 
Roanoke  Water  Company  against  J.  A.  Jeter. 
From  a  Judgment  of  condemnation  awardlncr 
damages,  Jeter  brings  error.     Affirmed. 

M.  H.  Altlzer,  W.  J.  Henson,  and  P.  H. 
Dillard,  all  of  Roanoke,  for  plaintiff  in  error. 
Woods  &  McNulty  and  Hall  &  Woods,  aU  of 
Roanoke,  for  defendant  in  error. 

CARDWELL,  J.  The  Vinton-Roanoke 
Light  &  Water  Company  was  Incorporated 
by  an  act  of  the  General  Assembly  of  Vir- 
ginia, approved  March  4,  1890  (Acts  188&-90, 
p.  860),  and  was,  by  the  act  of  its  incorpora- 
tion, declared  to  be  an  organization  for  a 
work  of  internal  improvement,  and  was  au- 
thorized to  condemn  the  rights  of  way  and 
lands  necessary  to  enable  It  to  carry  out  its 
purposes. 

Under  its  charter  the  company  was  author- 
ized 'to  supply  water  and  furnish  light,  ei- 
ther electricity  or  gas,  to  Vinton,  Roanoke 
county,  Virginia,  and  to  such  persons,  part- 
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nersblps  and  corporations  residing  or  doing 
business  therein  and  in  the  neighborhood 
thereof  as  may  desire  to  use  either  the  wa- 
ter or  light  or  both."  The  company  was  fur- 
ther authorissed  to  acquire  such  lands,  in- 
terests in  lands,  rights  of  way,  easements, 
water  rights,  franchises,  etc.,  as  were  neces- 
sary to  erect  and  maintain  all  proper  works 
for  introducing  water  and  furnishing  light 
to  Vinton  and  its  neighborhood. 

The  company  became  Involved,  and  its 
property  and  franchises  were  sold  under  a 
decree  of  court  foreclosing  a  deed  of  trust 
or  mortgage  thereon,  and  by  deed  from  a  spe- 
cial commissioner  of  the  court  the  property 
and  franchises  were  conveyed  to  the  Vinton- 
Roanoke  Water  Company,  the  purchaser 
thereof,  and  by  that  purchase  and  convey- 
ance the  last-named  company  was,  according 
to  the  statute  in  such  cases  made  and  pro- 
vided, duly  constituted  a  corporation  with  all 
the  rights,  franchises,  and  privileges  con- 
ferred upon  its  predecessor  in  title,  the  Vin- 
ton-Roanoke Light  &  Water  Company,  and 
thereby  became  obligated  to  perform  all  of 
the  public  services  and  duties  of  that  com- 
pany. 

By  an  ordinance  adopted  August  24,  1897, 
the  council  of  the  town  of  Vinton  granted 
the  Vinton-Roanoke  Water  Company  a  fran- 
chise to  install,  maintain,  and  operate  its 
waterworks  within  the  corporate  limits  of 
the  town,  for  the  purpose  of  supplying  wa- 
ter to  the  town  and  its  inhabitants.  Under 
this  franchise  the  company  was  authorized 
to  use  the  streets,  avenues,  alleys,  and  public 
grounds  of  the  town  in  laying  necessary 
pipes  for  conveying  water  for  the  use  of  the 
town  and  the  inhabitants  thereof;  the  ordi- 
nance prescribing  a  maximum  rate  that  the 
company  might  charge  for  furnishing  water 
to  private  consumers. 

On  November  9,  1897,  the  common  council 
of  the  city  of  Roanoke  passed  an  ordinance 
granting  to  the  said  company  a  franchise  al- 
lowing it  to  supply  water  to  the  city  and  the 
inhabitants  thereof,  and  authorizing  it  to  use 
the  streets,  avenues,  alleys,  and  public 
grounds  of  the  city  in  laying  pipes  and  other 
apparatus  for  conveying  the  water.  This  or- 
dinance also  provided  that  the  company 
should  furnish,  free  of  charge,  water  to  the 
city  for  fire  protection  and  for  supplying  its 
public  buildings,  certain  drinking  troughs  for 
horses,  and  public  drinking  fountains. 

Pursuant  to  the  above-mentioned  ordinanc- 
es, the  Vinton-Roanoke  Water  Company  has 
laid  its  water  mains  in  the  town  of  Vinton 
and  in  the  city  of  Roanoke,  and  in  the  town 
of  Vinton  it  furnishes  the  only  supply  of  wa- 
ter for  fire  protection  and  is  supplying  about 
210  private  families  with  water.  In  the  city 
of  Roanoke  the  company  is  furnishing  water 
for  municipal  public  buildings  and  for  fire 
protection,  and  supplies  about  550  private 
families  with  water.  It  also  furnishes  water 
in  the  city  of  Roanoke  to  the  Norfolk  &  West- 


em  Railway  Company  at  its  roundhouses  and 
shops,  to  the  Virginia  Brewing  Company ;  to 
laundries,  livery  stables,  and  to  various  man- 
ufacturing and  industrial  plants.  It  also  ap- 
pears that  between  the  company's  reservoir, 
which  is  located  east  of  Vinton  in  Bedford 
county,  and  the  town  of  Vinton,  water  is 
supplied  for  domestic  purposes  to  one  cus- 
tomer, through  whose  property  the  company's 
pipe  line  runs;  and  between  Vinton  and  the 
city  of  Roanoke  it  furnishes  water  to  about 
25  families  located  along  its  pipe  line,  who 
live  neither  within  the  corporate  limits  of 
Vinton  nor  the  corporate  limits  of  the  city  of 
Roanoke,  the  town  of  Vinton  being  situated 
about  two  miles  from  the  city  of  Roanoke. 

In  order  to  obtain  a  supply  of  water  suf- 
ficient for  the  company's  requirements  and  to 
enable  it  to  extend  its  pipes  in  the  city  of 
Roanoke  and  in  the  town  of  Vinton,  to  sup- 
ply additional  consumers,  the  company 
sought  to  acquire  the  use  of  the  waters  of  a 
certain  stream  known  as  Beaver  Dam  creek^ 
and  thereupon  attempted  to  acquire  the  ri- 
parian rights  of  certain  persons,  including 
J.  A.  Jeter,  in  the  waters  of  said  creek,  which 
are  appurtenant  to  a  10-acre  tract  of  land; 
three-fourths  interest  in  the  same  being 
claimed  by  Jeter.  The  company  also  at- 
tempted to  acquire  a  right  of  way  for  a  pipe 
line  through  the  10-acre  tract,  whi(di  pipe 
line  had  already  been  laid  under  a  defective 
conveyance  of  a  right  of  way ;  Jeter  having 
acquired  an  interest  in  the  land  by  purchase 
after  the  company's  pipe  line  had  been  laid 
through  it  Being  unable  to  agree  upon  the 
price  and  terms  of  purchase  of  the  desired 
right  of  way,  with  some  of  the  owners  of  the 
laud,  and  by  reason  of  some  of  the  owners 
thereof  being  infants,  it  became  necessary  to 
institute  this  condemnation  proceeding;  the 
interests  thereby  sought  to  be  conveyed  con- 
sisting of  the  right  to  lay,  construct,  repair, 
and  perpetually  maintain  a  pipe  line  through 
the  said  10-acre  tract  of  land,  the  course  of 
the  pipe  line  being  set  fbrth  in  the  petition 
and  other  proceedings  in  the  cause,  with  the 
right  of  ingress  and  egress  for  the  purpose 
of  laying,  installing,  repairing,  and  maintain- 
ing the  same,  and  also  the  right  to  impound 
on  the  lands  of  the  company  the  waters  of 
Beaver  Dam  creek,  at  a  point  above  the  10- 
acre  tract  of  land,  and  for  that  purpose  it  is 
proposed  to  acquire  by  condemnation  the  ri- 
parian rights  appurtenant  to  this  10-acre 
tract  of  land  in  the  usual  flow  of  the  waters 
of  the  creek. 

At  the  January  term,  1910,  of  the  circuit 
court,  upon  the  proof  offered  as  to  the  neces- 
sity existing  for  the  acquirement  by  the 
Vinton-Roanoke  Water  Company  of  the  rights 
it  sought  to  secure,  that  infants  were  inter- 
ested, that  the  company  could  not  acquire 
said  rights  by  purchase,  and  other  facts  as  to 
the  uses  being  made  by  the  company  of  its 
charter  rights  and  powers,  the  court,  over 
the  objection  of  said  J.  A«  Jeter,  appointed 


924 


76  SOUTHEASTERN  RBPORTEB 


(V^ 


commlsslonerB  to  make  tbe  Inquiry  and  re- 
port required  In  wach  cases.  The  commission- 
ers returned  their  report,  setting  forth  that 
the  rights  sought  to  be  acquired  by  condem- 
nation were  necessary  to  the  purposes  of 
the  company,  and  fixed  the  damages  to  the 
owners  of  the  10-acre  tract  of  land,  for  the 
rights  and  interests  therein  sought  to  be 
acquired,  at  $25,  to  which  report  Jeter  filed 
exceptions,  and  upon  a  hearing  on  the  report 
and  the  exceptions  thereto  the  circuit  court 
overruled  the  exceptions  and  confirmed  the 
report,  to  which  judgment  Jeter  obtained 
this  writ  of  error. 

Plaintiff  in  error  contested  below,  and  Is 
contesting  here,  the  right  of  defendant  in 
error  to  acquire  by  condemnation  the  Inter- 
ests sought  by  it  to  be  acquired  in  the  said 
10  acres  of  land,  on  the  theory  that  the  com- 
pany is  not  authorized  by  law  to  condemn 
lands  or  interests  in  land.  In  other  words, 
the  contention  of  plaintiff  in  error  is:  (1) 
That  defendant  in  error*s  charter  is  uncon- 
stitutional, in  that  it  authorizes  the  condem- 
nation of  private  property  for  private  uses; 
(2)  that  neither  the  charter  of  the  company 
nor  the  general  law  authorizes  it  to  condemn 
merely  water,  or  riparian  rights  therein, 
which  Is  attempted  to  be  done;  (3)  that,  this 
being  a  proceeding  to  condemn  a  mere  eas^ 
ment  for  the  purpose  of  laying  a  pipe  line 
with  undefined  rights  of  ingress  and  egress, 
the  rights  sought  could  only  be  acquired  by 
condemnation  of  plaintiff  in  error's  interest 
in  the  land,  which  is  a  fee ;  and  (4)  that  the 
defendant  in  error  already  has  abundant  wa- 
ter to  comply  with  all  of  its  charter  duties, 
and  the  water  is  not  used  for  that  purpose, 
etc. 

[1]  With  respect  to  the  question  whether 
or  not  a  public  service  corporation  may,  un- 
der the  authority  of  its  charter  or  the  gen- 
eral laws  of  the  state,  acquire  for  its  pur- 
poses by  condemnation  a  lesser  estate  In  land 
than  the  fee,  e.  g.,  a  mere  easement  for  the 
purpose  of  laying  a  pipe  line  with  rights  of 
ingress  and  egress  to  lay,  install,  repair,  and 
maintain  the  same,  we  deem  it  only  necessary 
to  say  that  this  question  has  been  put  at 
rest  by  the  decision  of  this  court  in  Swann 
V.  Washington,  etc.,  R.  Co.,  108  Va.  282,  61 
S.  E.  750,  and  authorities  there  cited,  to  the 
effect  that  under  the  Code  of  1904,  t  llOSf, 
authorizing  the  condemnation  of  "lands  or 
any  interest  or  estate  therein,  or  materials, 
or  other  property,"  an  easement  of  a  right  of 
way  may  be  condemned;  such  easement  being 
plainly  within  the  intendment  of  the  law. 

In  Clear  Creek  Water  Oo.  v.  Gladeville  Im- 
provement Co.,  107  Va.  278,  58  S.  E.  586,  13 
Ann.  Cas.  71,  it  is  also  held  that:  "Under 
the  Virginia  statute  authorizing  public  serv- 
ice corporations  to  condemn  for  their  pur- 
poses 'sand,  earth,  gravel,  water  or  other 
material,'  and  prescribing  the  procedure  for 
the  condemnation  of  any  *laud  or  other  prop- 
erty, or  any  interest  therein,'  a  water  com- 


pany desiring  to  divert  a  running  stream  for 
its  purposes  has  power  to  condemn,  as  against 
a  lower  riparian  owner,  the  water  right  apart 
from  the  land  of  such  owner,  notwithstanding 
a  further  provision  of  the  statute  that  noth- 
ing therein  shall  be  construed  as  authorizing 
the  condemnation  of  a  'less  estate'  in  the 
property  than  is  owned  by  the  party  against 
whom  the  proceeding  is  brought;  the  word 
'estate'  being  used  to  denote  the  quantity  of 
Interest  of  the  owner  in  the  particular  sab- 
ject  sought  to  be  condemned." 

[2]  Interests  in  water,  as  well  as  In  land, 
are  subject  to  the  law  of  eminent  domain. 
Such  interests  are  Indispensable  to  water 
Companies,  and  when  waters  of  a  stream  are 
diverted,  of  course,  the  inferior  riparian  pro- 
prietor is  entitled  to  compensation  for  the 
use  of  the  water  of  which  he  la  deprived. 
107  Va.  278,  58  S.  E.  586,  13  Ann.  Gas.  71. 

The  authorities  recognize  as  a  settled  prln« 
clple  of  law  that  the  state  may  authorize  the 
taking,  by  virtue  of  the  power  of  eminent 
domain,  of  water  for  public  uses — ^that  la, 
for  use  by  the  public.  Therefore  the  control- 
ling question  in  this  case  Is  whether  the  grant 
in  defendant  in  error's  charter  of  the  right, 
not  only  to  supply  the  town  of  Vinton  and 
the  Inhabitants  thereof  with  water,  but  alao 
to  persons,  partnerships,  or  corporations  re- 
siding or  doing  business  in  the  neighborhood 
thereof,  is  for  private  and  not  for  public 
uses.  No  question  is  raised  as  to  the  validity 
of  the  charter  in  so  far  as  it  confers  the 
right  upon  the  company  to  acquire  by  oon- 
denmation  property  for  use  in  supplying  the 
town  of  Vinton  and  the  inhabitants  thereof 
with  water;  but  the  contention  is  that  the 
right  granted  to  supply  water  to  personsi 
partnerships,  and  corporations  residing  or 
doing  business  In  the  neighborhood  thereof 
is  for  private  and  not  for  public  uses.  As 
supporting  this  contention,  the  cases  of  Miller 
V.  Town  of  Pulaski,  109  Va.  137,  63  S.  E. 
880,  22  U  R.  A.  (N.  S.)  552,  and  Fallsburg 
Co.  V.  Alexander,  101  Va.  98,  43  S.  E.  194,  61 
L.  R.  A..  120,  99  Am.  St  Rep.  855,  are  greatly 
relied  on. 

[3]  Those  cases,  as  well  as  the  great  ma- 
jority of  the  decided  cases  In  other  jurla- 
dictions,  hold  that  authority  for  taking  pri- 
vate property  for  a  public  use  upon  the  pay- 
ment of  Just  compensation  therefor,  where 
the  power  Is  exercised  by  the  state  or  by 
legislative  act  conferring  the  power  expressly 
or  by  necessary  implication,  Is  abundant  and 
conclusive ;  but  that  private  property  cannot 
be  taken  by  condemnation  for  private  use 
either  with  or  without  compensation  la  a 
proposition  that  has  never  been  seriously 
questioned;  and  that  where  the  power  to 
take  property  for  a  public  use,  conferred  by 
legislative  act,  Is  so  combined  with  the  right 
to  use  the  property  for  private  purposes  that 
the  public  use  cannot  be  separated  from  thj» 
private  use  and  be  so  controlled  as  to  safe- 
guard the  Interests  of  the  pobUc  therein,  the 
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authority  to  take  the  property  la  anconati- 
tutlonal  and  void. 

[4]  **The  power  of  eminent  domain  la  an 
Incident  of  sovereignty-  It  is  rested  In  the 
Legislature  and  can  only  be  set  in  motion  by 
Yirtne  of  legislative  enactment,  by  which  the 
time,  manner,  and  occasion  of  its  exercise 
are  controlled,  except  as  restrained  by  the 
Constitution.  The  Legislature  is  clothed  with 
exclusive  authority  to  determine  when  the 
duty  exists  for  exercising  the  power,  and  it 
may  exereiae  it  directly  or  through  such 
agencies  as  it  pleases."  Painter  v.  St  Glair, 
OS  Va.  85,  34  S.  E.  d89,  5  Va.  &  W.  Va.  Dig. 
9879. 

[S]  The  mere  declaration,  however,  often 
found  in  charters  of  private  corporations  or 
in  general  statutes,  that  such  corporation 
shall  be  deemed  a  public  service  corporation, 
etc.,  does  not  make  it  such  a  corporation  up- 
on which  the  power  has  been  or  may  be  con- 
ferred to  take  private  property  by  condem- 
nation for  its  uses  and  purposes,  for,  as  was 
said  in  Re  Rhode  Island  Suburban  Go.,  22 
R.  I.  455,  48  Atl.  590,  if  a  Legislature  should 
say  that  a  certain  taking  was  for  a  public 
use,  that  would  not  make  it  so,  for  such  a 
rule  would  make  the  Legislature  to  conclude 
the  question  of  constitutionality  by  its  own 
declaration. 

'^Whether  the  taking  is  for  a  public  use 
is  always  a  question  of  law.  Deference  will 
be  paid  to  legislative  Judgment  as  expressed 
in  enactments  providing  for  the  appropria- 
tion, but  it  will  not  be  conclusive.'*  Cooley's 
Ck)nst  Lim.  536;    6  Words  &  Phrases,  5832. 

The  question,  after  all,  in  this  and  like 
cases,  is  whether  the  use  for  which  the  prop- 
erty proposed  to  be  taken  is  a  public  or  a 
private  use.  At  page  532,  Cooley's  Const. 
Lim.,  the  learned  author  says :  "We  &id  our- 
selves at  sea  when  we  undertake  to  define, 
in  the  light  of  judicial  decisions,  what  con- 
stitutes a  public  use." 

In  Olmstead  v.  damp,  33  Conn.  551,  89  Am. 
Dec.  221,  the  opinion  of  the  court,  replying  to 
a  question  as  to  the  limit  of  the  legislative 
power  in  cases  involving  the  right  to  take 
private  property  for  a  public  use,  and  as  to 
the  exact  line  between  public  and  private 
uses,  says:  **rrom  the  nature  of  the  case 
there  can  be  no  precise  line.  The  power 
requires  a  degree  of  elasticity  to  be  capable 
of  meeting  new  conditions  and  improvements, 
and  the  ever-increasing  necessities  of  so- 
ciety. The  sole  dependence  must  be  on  the 
presumed  wisdom  of  sovereign  authority,  su- 
pervised, and,  in  cases  of  gross  error  or  ex- 
treme wrong,  controlled,  by  the  dispassionate 
judgment  of  the  courts. 

[6]  ''By  'public  use,'  as  such  phrase  Is  used 
in  the  law  of  eminent  domain,  is  meant  for 
the  U9e  of  many,  or  where  the  public  is  In- 
terested. Seely  v.  Sebastian,  4  Or.  25.  But 
to  constitute  a  public  use:  First.  The  gen- 
eral public  must  have  a  definite  and  fixed 
use  of  the  property  condemned;  a  use  in- 
depjendent  of  the  private  person  or  private 


corporation  In  whom  the  title  of  the  property 
when  condemned  will  be  vested;  a  public 
use,  which  cannot  be  defeated  by  such  pri- 
vate owner,  but  which  public  use  continues 
to  be  guarded  and  controlled  by  the  general 
public  through  laws  passed  by  the  Legisla- 
ture. Second.  This  public  use  must  be  clear- 
ly a  needful  one  for  the  public,  one  which 
cannot  bo  giv^i  up  without  obvious  general 
loss  and  inconvenience.  Third.  It  must  be 
impossible,  or  very  difficult  at  least,  to  se- 
cure the  same  public  use  and  purpose  oth- 
erwise than  by  authorizing  the  condemnation 
of  private  property.  Varner  v.  Martin,  21 
W.  Va.  534.  In  Gilmer  v.  Lime  Point,  18 
G^l.  229,  a  public  use  is  defined  to  be  a  use 
which  concerns  the  Whole  community,  as  dis- 
tinguished from  a  particular  individual.  The 
use  which  the  public  is  to  have  in  such  prop- 
erty must  be  fixed  and  definite.  It  will  not 
suffice  if  the  gaieral  prosperity  of  the  com- 
munity is  promoted  by  the  taking  of  prop- 
erty from  the  owner  and  transferring  its  ti- 
tle and  control  to  a  corporation,  to  be  used 
by  such  corporation  as  its  private  property, 
uncontrolled  by  law  as  to  its  use.  In  other 
words,  the  use  is  private  so  long  as  the 
land  is  to  remain  under  the  private  own- 
ership and  control,  and  no  right  to  its  use 
or  to  direct  its  management  is  conferred  on 
the  public."  See,  also,  6  Words  &  Phras- 
es, supra,  p.  5827,  citing  Fallsburg,  etc.,  Co. 
V.  Alexander,  101  Va.  98,  43  S.  B.  194,  61  L. 
R.  A.  129,  99  Am.  St  Rep.  855;  also,  same 
authority  at  page  5828  et  seq. 

^A  use  to  be  public  need  not  be  for  the 
use  and  benefit  of  the  whole  public  or  state, 
or  any  large  part  of  it  It  may  be  for  the 
Inhabitants  of  a  very  small  or  restricted 
locality;  but  the  use  and  benefit  must  be 
in  common,  not  to  particular  individuals  or 
estates."     Miller  v.  Pulaski  City,  supra. 

To  determine  what  is  a  public  use  author- 
izing the  exercise  of  the  power  of  eminent 
domain,  cases  and  principles,  rather  than 
definitions,  must  be  consulted. 

"It  is  well  established  by  the  weight  of 
authority,"  said  the  opinion  in  Oury  v. 
Goodwin,  8  Ariz.  255,  26  Pac.  376,  '*that,  in 
determining  what  is  a  public  use,  the  pecul- 
iar physical  conditions  and  the  necessities  of 
the  country  are  to  be  considered,  and  in  some 
cases  to  determine  whether  the  taking  is  for 
a  public  or  private  use." 

"Where  a  use  is  public,  a  trust  attaches  to 
the  subject  condemned  for  the  benefit  of  the 
public,  of  the  enjoyment  of  which  it  cannot 
be  deprived  by  the  company  without  reason- 
able excuse,  and  the  state  retains  the  power 
to  regulate  and  control  the  franchise  and  to 
fix  rates."  Zlrde  v.  Southern  Ry.  Co.,  102 
Va.  17,  45  S.  E.  802, 102  Am.  St  Rep.  805. 

[7]  The  authorities  also  agree  that  if  the 
property  of  a  corporation  is  devoted  to  fur- 
nishing the  general  public  or  some  definite 
portion  of  it  with  a  public  utility,  and  the 
public  has  a  definite  and  fixed  use  In  the 
property  which  cannot  be  gainsaid  or  de- 
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nied,  tben  the  property  is  devoted  to  a  public 
use;  that  is,  where  the  right  of  the  public 
to  the  use  of  the  property  is  reserved,  and 
the  law  prescribes  a  method  whereby  the 
right  of  the  public  to  use  tbe  property  can 
be  enforced,  then  there  is  little  or  no  doubt 
that  the  nature  of  the  use  is  public. 

When  the  case  of  Fallsburg,  etc.,  Co.  v. 
Alexander,  supra,  was  decided,  the  right  to 
control  public  service  corporations  perform- 
ing a  public  duty  was  not,  by  constitutional 
provision  or  legislative  enactment,  reserved 
to  the  state  in  express  terms;  but  in  the 
present  Constitution  (section  164  [Code  1904, 
p.  cclxi])  that  right  is  expressly  reserved; 
and  by  section  156a  (page  ccli)  of  the  Consti- 
tution the  state  corporation  commission  is 
clothed  with  authority,  subject  to  the  provi- 
sions of  the  Constitution  and  to  such  require- 
ments, rules,  and  regulations  as  might  be 
prescribed  by  law,  to  exercise  the  power  of 
visitation,  supervision,  regulation,  and  con- 
trol of  all  corporations. 

[8]  Not  only  does  defendant  in  error's  char- 
ter, which  we  have  under  consideration,  con- 
fer upon  the  corporation  the  right  of  con- 
demnation for  certain  purposes,  but  all  pub- 
lic service  corporations  have  that  right  un- 
der the  general  law,  and  by  section  1294a, 
cl.  1,  c.  64A,  Code  of  1904,  "Concerning  Pub- 
lic Service  Corporations,"  water  supply  com- 
panies are  made  public  service  corporations, 
atid  all  municipal  corporations  and  public  in- 
stitutions owned  or  controlled  by  the  state 
are  expressly  excluded. 

Under  section  1313a,  cl.  16,  Code  of  1904, 
the  corporation  commission  has  the  power 
and  authority  to  require  all  corporations  to 
perform  and  discharge  any  public  duty  or  re- 
quirement imposed  by  law;  and  by  section 
1294b  it  is  provided  that  any  aggrieved  per- 
son may  apply  to  the  corporation  commission 
for  relief,  and  the  commission  may  compel 
any  public  service  corporation  to  observe  and 
perform  a  public  duty  imposed  upon  public 
service  corporations. 

The  state  corporation  commission  Is  the 
instrumentality  through  which  the  state  exer- 
cises its  governmental  powers  for  the  regula- 
tion and  control  of  public  service  corpora- 
tions, and  for  these  purposes  the  commission 
Is  clothed  with  legislative^  judicial,  and  ex- 
ecutive powers.  Commonwealth  v.  Atlantic, 
etc.,  R.  Cb.,  106  Va.  61,  55  S.  E.  572,  7  L. 
R.  A.  (N.  S.)  1086,  117  Am.  St.  Rep.  983,  9 
Ann.  Cas.  1124. 

Water  companies,  supplying  water,  light, 
or  power  to  persons,  partnerships,  or  corpo- 
rations in  the  rural  districts,  as  well  as  in 
cities  and  towns,  have  come  into  existence, 
and  will  continue  to  do  so,  to  meet  industrial 
progress,  new  conditions,  and  the  ever-in- 
creasing needs  of  society,  and  the  legislative 
department  of  our  government,  as  well  as 
that  of  all  or  nearly  all  of  the  other  states 
of  the  Union,  recognizing  that  not  only  is 
the  health  and  comfort  of  the  people  promot- 
ed by  the  use  of  wholesome,  pure  water,  but 


that  a  requisite  supply  of  water  was  Indis- 
pensable to  meet  industrial  progress,  new 
conditions,  etc.,  has  adopted  the  policy  of 
conferring  upon  such  corporations  or,  in  fact, 
individuals,  partnerships,  or  firms,  the  pow^: 
of  eminent  domain,  where  the  public  use  or 
benefit  is  apparent,  but  reserves  to  the  state 
the  right  and  duty,  to  be  exercised  through 
its  designated  agent,  the  corporation  commis- 
sion, to  safeguard  the  interests  of  the  pub- 
lic in  the  use  of  private  property  so  taken. 

Says  the  opinion  by  Rice,  J.,  In  Jordan  v. 
Woodward,  40  Me.  317:  "Strictly  speaking, 
private  property  can  only  be  said  to  have 
been  taken  for  public  uses  when  it  has  beesi 
so  appropriated  that  the  public  have  certain 
and  well-defined  rights  to  that  use  secured, 
as  the  right  to  use  the  highway,  the  turn- 
pike, the  public  ferry,  the  railroad,  and  the 
like." 

"The  reason  of  the  case  and  the  settled 
practice  of  free  governments  must  be  onr 
guides  in  determining  what  is  or  what  is  not 
to  be  regarded  as  a  public  use ;  and  that  only 
can  be  considered  such  where  the  government 
is  supplying  its  own  needs,  or  is  furnishing 
facilities  for  its  citizens  In  regard  to  tlioae 
matters  of  public  necessity,  convenience,  or 
welfare,  which,  on  account  of  their  peculiar 
character  and  the  dlfiSculty,  perhaps  impos- 
sibility, of  making  provision  for  them  other- 
wise, it  is  alike  proper,  useful,  and  needful 
for  the  government  to  provide."  Cooley's 
Const  Llm.,  supra,  p.  532,  and  note  to  Beek- 
man  v.  Railroad  Co.,  22  Am.  Dec.  688. 

The  opinion  by  Bigelow,  0.  J.,  in  Talbot  r. 
Hudson,  16  Gray  (Mass.)  417,  says:  **In  a 
broad  and  comprehensive  view,  such  as  has 
heretofore  been  taken  of  the  construction  of 
this  clause  of  the  declaration  of  rights  (pri- 
vate property  shall  not  be  taken  for  public 
use  without  due  compensation),  everything 
which  tends  to  enlarge  the  resources,  in- 
crease the  Industrial  energies,  and  promote 
the  productive  power  of  any  considerable 
number  of  the  inhabitants  of  a  section  of 
the  state,  or  which  leads  to  tbe  growth  of 
towns  and  the  creation  of  new  sources  for 
the  employment  of  private  capital  and  la- 
bor, indirectly  contributes  to  the  general  wel- 
fare and  to  Uie  prosperity  of  the  whole  com- 
munity.'* 

In  Bloomfleld,  etc.,  Gas  Co.  v.  Richardson, 
63  Barb.  (N.  T.)  437,  it  was  held  that  the 
laying  of  gas  pipes  from  a  natural  gas  spring 
or  well  by  a  corporation,  for  the  purpose  of 
conducting  gas  to  neighboring  cities  and 
towns  for  sale  and  to  supply  gas  to  public 
streets  and  parks  and  to  private  dwellings, 
etc.,  is  a  public  use. 

In  the  case  in  judgment  the  property  of  de- 
fendant in  error  is  devoted  entirely  to  a 
public  use,  in  that  it  is  used  to  furnish  a  wa- 
ter supply  to  the  town  of  Vinton  and  the  In- 
habitants thereof,  to  the  city  of  Roanoke, 
and  to  certain  individuals  who  reside  along 
the  line  of  its  works.  True,  the  provision  in 
the  company's  charter  authorizing  It  to  for- 
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zilsh  water  to  consumers  In  the  neighborhood 
of  Vinton  is  rather  vagne  and  indefinite  in 
Its  meaning;  bat  when  it  is  considered  that 
the  property  acquired  by  the  company  is 
devoted  to  public  use,  and  that  the  right  to 
regulate  the  service  and  the  rates,  and  to 
prescribe  regulations  for  the  benefit  of  the 
people  served  in  the  neighborhood  of  the 
town  of  Vinton,  exists  to  the  same  extent  as 
it  does  to  the  people  served  in  that  town, 
the  argument  that  the  authority  to  furnish 
water  "in  the  neighborhood  thereof  is  so 
vague  and  indefinite  as  to  render  the  charter 
of  the  company  unconstitutional  and  void" 
loses  much,  if  not  all,  of  its  force.  The  pow- 
er conferred  upon  the  company  to  supply  wa- 
ter to  persons,  partnerships,  and  corpora- 
tions residing  or  doing  business  in  the  neigh- 
borhood of  Vinton  does  not  impose  a  duty 
upon  the  company  so  indefinite  that  it  can- 
not be  controlled  by  the  duly  constituted 
public  authorities  having  under  existing  stat^ 
utes  the  control  and  regulation  of  the  busi- 
ness and  affairs  of  such  public  service  cor- 
porations or  companies.  If  the  state  corpo- 
ration commission  were  called  upon  to  deter- 
mine the  duty  which  defendant  in  error  owes 
to  persons,  partnerships,  or  corporations  re- 
siding or  doing  business  in  the  neighborhood 
of  the  town  of  Vinton,  or  to  determine  the 
extent  of  the  authority  of  defendant  in  er- 
ror to  establish  or  to  maintain  its  works  in 
the  neighborhood  of  the  town,  it  would,  in 
view  of  the  surrounding  circumstances  and 
conditions,  find  no  difticulty  in  reaching  a 
conclusion  as  to  what  would  be  a  reasonable 
and  proper  construction  to  be  placed  on  the 
word  "neighborhood*'  as  used  in  the  defend- 
ant in  error's  charter.  Under  the  provisions 
of  the  statutes  enacted  for  the  control  and 
regulation  of  public  service  corporations,  to 
which  we  have  adverted,  the  corporation 
commission  would  have  the  same  power  and 
authority  to  regulate  and  control  the  defend- 
ant In  error  as  to  the  character  of  the  serv- 
ice required  of  it  with  respect  to  individu- 
als along  the  line  of  its  works  and  in  the 
neighborhood  of  the  town  of  Vinton  as  It 
would  have  as  to  the  character  of  any  other 
service  undertaken  or  furnished  by  the  com- 
pany. 

[9]  "The  right  of  an  individual  to  a  public 
use  of  water  is  in  the  nature  of  a  public 
right  possessed  by  reason  of  his  status  as 
a  person  of  the  class  for  whose  benefit  the 
water  is  appropriated  or  dedicated.  All  who 
enter  the  class  may  demand  the  use  of  the 
water,  regardless  of  whether  they  have  pre- 
viously enjoyed  it  or  not."  Hildreth  v.  Mon- 
tecito  Creek  Water  Co.,  139  Cal.  22,  30,  72 
Pac.  395,  398. 

The  general  principle,  says  the  opinion  of 
the  court  in  Iifunn  v.  Illinois,  94  U.  9.  113, 
24  L.  Ed.  77,  is:  "When  private  property 
is  affected  by  the  public  interest,  it  ceases 
to  be  juris  privati  only.  Property  becomes 
clothed  with  the  public  interest  when  used  in 


a  manner  to  make  it  of  public  consequence 
and  affect  the  community  at  large.  When 
therefore  one  devotes  his  property  to  a  use 
in  which  the  public  have  an  interest,  he,  in 
effect,  grants  to  the  public  an  interest  in  that 
use,  and  must  submit  to  be  controlled  by 
the  public  for  the  common  good  to  the  ex- 
tent of  the  interest  he  has  thus  created. 
He  may  withdraw  his  grant  by  discontinuing 
the  use;  but,  so  long  as  he  maintains  the 
use,  he  must  submit  to  the  control." 

[10]  The  remaining  contention  of  plaintiff 
in  error  is  that  the  defendant  in  error  has 
an  abundant  supply  of  water  to  comply  with 
all  of  its  charter  duties  and  the  water  is 
not  used  for  that  purpose,  and  that  this 
condemnation  proceeding  is  for  the  purpose 
of  getting  additional  water,  so  that  the  com- 
pany may  carry  out  large  private  contracts 
with  the  Norfolk  &  Western  Railway  Com- 
pany for  its  shops  and  engines. 

**The  fact  that  the  property  taken  is  be- 
stowed upon  a  person  or  corporation,  and 
that  private  emolument  results  from  its  use, 
does  not  prevent  the  exercise  of  the  power 
(of  eminent  domain)  If  the  use  is  public,  and 
if  the  public  benefit  is  the  object  had  In 
view  in  authorizing  the  taking.  ♦  ♦  ♦ 
So  far  as  the  state  is  concerned,  the  private 
emolument  of  the  person  or  corporation  con- 
ducting the  enterprise  is  to  be  regarded 
merely  as  compensation  for  the  benefit  con- 
ferred on  the  public."  Note  to  Beekman  v. 
Railroad  Co.,  supra,  page  690  of  22  Am. 
Dec.,  and  authorities  there  cited. 

Being  a  public  service  corporation  charged 
with  the  duties  Imposed  upon  it  as  such,  de- 
fendant in  error  is  as  much  bound  to  per- 
form those  duties  to  the  Norfolk  &  Western 
Railway  Company,  or  any  other  corporation 
which  may  reasonably  demand  their  per- 
formance, as  it  is  to  perform  them  with  re- 
spect to  private  citizens,  firms,  or  partner- 
ships, and  if  it  refuses  to  supply  water  to 
any  consumer  who  may  make  a  reasonable 
demand  therefor,  whether  a  <*orporation, 
firm,  partnership,  manufacturing  plant,  or 
individual,  the  corporation  commission,  un- 
der the  laws  of  the  state,  has  the  power 
and  authority  to,  and  would  doubtless,  com- 
pel defendant  in  error  to  perform  its  duties 
in  these  respects.  In  other  words,  a  railway 
corporation,  or  other  corporation,  or  man- 
ufacturing plant,  requiring  large  quantities 
of  water,  has  the  same  right  to  be  served 
by  the  water  companies  doing  a  public  serv- 
ice business  that  any  private  individual  has. 
A  railway  company  or  other  corporation  has 
the  same  right  to  demand  that  it  be  served 
by  a  public  service  water  company  that  it 
has  to  demand  service  from  a  telephone 
company  or  any  other  public  service  corpo- 
ration. The  defendant  In  error  having  law- 
fully established  itself  as  a  public  service 
corporation,  supplying  water  In  the  city  of 
Koanoke,  the  fact  that  it  furnishes  water 
to  the  Norfolk  &  Western  Railway  Company 
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under  a  contract  In  no  sense  changes  the 
character  of  its  service  trom  that  of  a  pub- 
lic service,  and  in  performing  that  contract 
It  is  but  performing  a  public  duty  as  much 
as  It  Is  in  supplying  water  to  any  other 
citizen  of  Roanoke. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  Judgment  of  the  circuit  court  should 
be  affirmed. 

Affirmed. 

BUCHANAN  and  WHITTLB,  JJ.  (dissent- 
ing). We  cannot  concur  In  the  opinion  of 
the  court  in  this  case. 

By  act  of  the  General  Assembly  of  Virgin- 
la,  approved  March  4, 1890,  the  Vinton-Roan- 
oke Light  &  Water  Company  was  chartered 
for  the  purpose  of  supplying  water  and  fur- 
nishing light  to  the  town  of  Vinton,  Roan- 
oke county,  Va.,  and  to  such  persons,  part- 
nerships, and  corporations  residing  or  do- 
ing business  therein  and  in  the  neighbor- 
hood thereof  as  might  desire  to  use  the 
same.  The  court  in  Its  opinion  has  construed 
the  word  '^neighborhood,'*  as  used  in  this 
charter,  to  Include  the  city  of  Boanoke,  a 
wholly  distinct  and  separate  municipality 
from  the  village  of  Vinton,  distant  therefrom 
several  miles^  and  with  a  population  of  40,- 
000. 

We  understand  the  rule  to  be  that  the 
powers  of  such  corporations,  clothed  with 
the  right  of  eminent  domain,  are  to  be  clear- 
ly defined ;  and  that  such  powers  are  not  to 
be  extended  by  Intendment  beyond  the  rea- 
sonable Import  of  the  language  used.  As 
was  said  by  the  Supreme  Court  of  the  United 
States  in  Rice  v.  Railroad  Co.,  1  Black,  358, 
at  page  380  (17  L.  Ed.  147):  «'If  the  meaning 
of  the  words  be  doubtful  in  a  grant,  designed 
to  be  a  general  benefit  to  the  public,  they 
shall  be  taken  most  strongly  against  the 
grantee  and  for  the  government,  and  there- 
fore should  not  be  extended  by  Implication 
In  favor  of  the  grantee  beyond  the  natural 
and  obvious  meaning  of  the  words  employed ; 
and  if  those  do  not  support  the  right  claim- 
ed, it  must  fall.  Any  ambiguity  in  the  terms 
of  the  contract,  say  the  court  in  the  case  of 
Richmond  R.  R.  v.  Louisa  R.  R.  Co.,  13  How. 
81  [14  L.  Ek).  55],  must  operate  against  the 
corporation,  and  in  favor  of  the  public,  and 
the  corporation  can  claim  nothing  but  what 
is  given  by  the  act  Perrine  v.  Chesapeake 
Canal  Co.,  9  How.  192  [13  U  Ed.  92].  Taken 
together,  these  several  cases  may  be  regard- 
ed as  establishing  the  general  doctrine  that, 
whenever  privileges  are  granted  to  a  corpo- 
ration, and  the  grant  comes  under  revision 
In  the  courts,  such  privileges  are  to  be  strict- 
ly construed  against  the  corporation,  and  in 
favor  of  the  public,  and  that  nothing  passes 
but  what  Is  granted  In  clear  and  explicit 
terms.  Ohio  Life  &  Trust  Co.  v.  Debolt,  16 
How.  435  [14  L.  Ed.  997];  Com.  v.  Erie  &  N. 
B.  Railroad  Co.,  27  Pa.  SS9  [67  Am.  Dec. 
471];    Stourbridge  y,  Wheeley,  2  Bam.   & 


Ad.  792;    Parker  ▼.  Great  W.  Railway  Co, 
7  M.  &  Gr.  253." 

This  rule,  It  seems  to  ns,  is  specially  ap- 
plicable to  a  public  service  corporation,  which 
not  only  possesses  the  power  of  eminent  do- 
main, but  also  owes  Important  duties  to  the 
public.  The  language  of  the  charter  should 
therefore  be  sufiidently  explicit  to  leave  no 
reasonable  doubt  as  to  what  part  of  the  pub- 
lic are  entitled  to  demand  their  service. 

"To  constitute  a  public  use  the  public  must 
have  a  legal  right  to  the  use  or  service  for 
which  the  property  Is  taken.  Where  proper- 
ty is  taken  by  private  corporations  or  in- 
dividuals. It  must  not  only  appear  that  the 
purpose  of  the  taking  is  a  public  use,  but 
also  that  the  public  have  a  right  to  that  use 
independent  of  the  will  of  the  condemning 
party."  1  Lewis  on  Eminent  Domain  (3d 
Ed.)  I  313. 

In  point  of  deflnlteness  the  language  of 
the  present  charter  falls  far  short  of  legal 
requirement  The  territory  Intended  to  be 
Included  by  the  word  "neighborhood*'  is  not 
only  Indefinite  in  Itself,  but  it  Is  impossi- 
ble of  ascertainment 

As  was  said  by  the  Supreme  Court  of  Mas- 
sachusetts in  Thomas  v.  Marshfield,  10  Pick. 
364,  367:  "The  grant  In  question  was  made 
to  the  Inhabitants  of  a  certain  neighborhood; 
but  the  neighborhood  Is  not  defined  with  suf- 
ficient certainty,  and  Its  exact  limits  have 
not  been  ascertained."  It  was  held  that 
title  under  such  grant  could  not  be  soa- 
talned. 

In  other  words,  the  term  "neighborhood** 
has  no  technical  legal  signification,  and,  in 
common  parlance,  no  fixed  limitation  as  to 
distance,  and  is  too  uncertain  to  confer  the 
powers  sought  to  be  exercised  under  this 
charter.  Rice  v.  Sims,  3  Hill  (S.  C.)  5,  7; 
Aliso  Water  Co.  v.  Baker,  95  CaL  2^  270, 
30  Pac  537. 

In  Esterly  v.  Cole,  3  N.  T.  502,  505,  it  is 
said  that  the  word  "neighborhood**  meant 
the  town  or  place  where  the  plalutlfl!  car- 
ried on  business,  and  not  a  different  town 
or  place. 

It  is  inconceivable^  we  think,  that  the  Leg- 
islature could  have  intended  by  the  use  of 
the  word  "neighborhood**  as  employed  la 
this  charter  to  Include  the  city  of  Roanoke, 
or  that  a  water  company  chartered  to  sup- 
ply the  little  town  of  Vinton  and  persons, 
etc..  In  Its  "neighborhood,**  could  be  compel- 
led to  furnish  water  to  the  30,000  or  40,000 
persons  residing  and  doing  business  In  that 
city.  If  the  water  company  could  not  be 
compelled  to  do  this  under  its  charter  (and 
that  it  could  not  seems  clear  to  us),  then 
it  would  not  have  the  right  under  its  power 
of  eminent  domain  to  condemn  property  in 
order  to  perform  contracts  entered  into  with 
the  people  and  corporations  of  that  city  to 
furnish  them  water;  for  it  clearly  appears 
there  Is  no  necessity  for  condemning  the 
property  of  the  plaintiff  In  error,  except  for 
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the  purpose  of  enabling  it  to  keep  and  per- 
form its  contracts  in  supplying  water  to  the 
people  and  corporations  in  the  city  of  Roan- 
oke. Since  its  obligation  to  furnish  water 
in  that  city  results  from  contractual  rela- 
tions and  not  from  charter  provisions  impos- 
ing such  duty — a  duty  which  it  could  be 
compelled  to  perform,  it  follows,  as  it  seems 
to  us,  that  this  is  a  clear  case  of  taking  pri- 
vate property  for  private  use,  contrary  to 
the  law  of  the  land  and  the  fundamental 
principles  of  a  republican  government  Falls- 
burg  V.  Alexander,  101  Va.  96,  43  S.  B.  IM, 
61  Ia  R.  A.  129,  99  Am.  St  Rep.  855 ;  MiUer, 
etc.,  V.  Town  of  Pulaski,  109  Va.  137,  142,  03 
S.  E.  880,  22  L.  R.  A.  (N.  S.)  552. 


(U4  Va.  461) 

SOUTHALL  V.  EVANS. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

16,  1913.) 

1.  Exceptions,  Bill  of  (§  32*V— Pbepara- 
TioN— Signing — Sucgessob  of  Judge  Who 
Tried  Cause. 

Code  1904,  S  3385,  provides  that,  in  the 
trial  of  an  action  at  law  in  which  an  appeal, 
writ  of  error,  or  aupersedeaa  lies  to  a  higher 
court,  a  party  may  tender  a  bill  of  exceptions, 
which  the  judge  shall  sign,  and  it  shall  be  a  pan 
of  the  record.  Held  that,  where  the  judge  who 
tried  a  case  became  Incapacitated  before  pass- 
ing on  a  proposed  bill  of  exceptions,  his  succes- 
sor was  authorized  to  allow  the  bill  on  in- 
formation obtained  from  a  transcript  of  a  pri- 
vate report  of  the  evidence  or  from  statements 
of  the  parties,  or  re-examination  of  witnesses 
as  to  what  they  had  testified. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent.  Dig.  §{  37-41,  71 ;  Dec.  Dig.  | 
32.*] 

2.  New  Tbial  (8  113*)— Judges— Power  to 
Pass  on  Motion. 

Where  the  judge  who  tried  a  case  became 
incapacitated  before  passing  on  a  motion  for 
a  new  trial,  his  successor  had  power  to  pass 
on  the  motion  and  render  a  judgment  on  the 
iverdict  in  case  the  motion  was  denied,  not- 
withstanding he  had  not  seen  the  witnesses 
testify,  and  therefore  had  not  that  aid  in  de- 
termining the  weight  of  their  evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  t  237 ;  Dec  Dig.  $  113.*] 

Error  to  Corporation  Court  of  Danville. 

Action  by  one  U  B.  Evans  against  one 
Barker  and  another.  From  a  judgment  for 
plaintiff,  defendant  A.  M.  Southall  brings  er- 
ror.    Affirmed. 

Julian  Meade,  of  Danville,  Va.,  for  plain- 
tiff in  error.  Wm.  Leigh,  of  Danville,  Va., 
for  defendant  in  error. 

KEITH,  P.  E2vans  sued  Barker  and  South- 
all  in  the  corporation  court  of  the  city  of 
Danville,  and  at  the  April  term,  1911,  the 
jury  rendered  a  verdict  in  favor  of  the  plain- 
tiff for  $700,  which  Southall  moved  the  court 
to  set  aside  on  the  ground  that  it  was  con- 
trary to  the  law  and  the  evidence,  which 
motion  the  court,  presided  over  by  the  Hon- 
orable A.  M.  Aiken,  took  time  to  consider, 
but  prior  to  the  July  term,  1911,  and  before 


Judge  Aiken  rendered  his  decision  upon  the 
motion  for  a  new  trial  his  health  became 
such  that  he  was  unable  again  to  hold  court, 
and  thereupon  Judge  Harvey  was  designated 
by  the  Governor  of  the  state  to  hold  the  cor- 
poration court  of  the  city  of  Danville  during 
Judge  Aiken's  disability. 

At  the  trial  of  the  case  at  the  April  term, 
at  the  instance  of  the  defendant,  A.  M. 
Southall,  a  stenographer  took  in  shorthand 
the  evidence  introduced  by  the  plaintiff  and 
the  defendant,  but  did  not  transcribe  it  into 
typewriting  at  that  time;  the  defendant, 
Southall,  not  desiring  it  During  the  latter 
part  of  September,  1911,  the  plaintiff,  L.  B. 
Evans,  by  counsel,  requested  the  stenograph- 
er to  write  out  the  evidence  as  taken  down 
at  the  trial,  which  was  accordingly  done,  and 
when  the  case  was  called  at  the  October 
term,  1911,  on  the  motion  for  a  new  trial, 
the  defendant,  Southall,  moved  the  court  to 
set  aside  the  verdict  and  to  grant  him  a  new 
trial  because  the  judge  then  presiding  was 
not  present,  and  did  not  hear  the  evidence 
adduced  at  the  trial  of  the  cause,  and  ought 
not,  therefore,  to  enter  judgment  upon  the 
verdict,  and  thereupon  the  plaintiff,  by  coun- 
sel, produced  the  evidence  introduced  upon 
the  trial  of  the  cause  as  written  out  by  the 
stenographer  from  her  notes  of  the  evidence, 
taken  at  the  time  of  the  trial,  as  aforesaid, 
and  the  stenographer,  having  been  brought 
into  court  and  duly  sworn,  testified  that 
said  evidence  was  transcribed  from  the  notes 
taken  down  by  her  at  the  trial;  that  said 
transcript  was  a  true  transcript  of  the  evi- 
dence as  shown  by  her  notes;  that,  while 
several  of  the  questions  and  answers  as 
shown  by  her  notes  were  imperfect,  she  only 
corrected  or  filled  in  said  questions  and  an- 
swers where  the  context  clearly  showed  what 
was  the  true  meaning  of  said  notes;  that  she 
could  not  tell  how  many  of  these  imperfec- 
tions there  were,  but  they  were  not  many 
and  were  not  material;  that  in  some  cases 
there  were  omissions,  but  the  context  plainly 
showed  to  her  what  the  omissions  were,  so 
that  she  had  supplied  most  of  the  omissions 
in  the  transcript  of  the  evidence;  that  in 
some  cases  there  were  omissions  in  the  tran- 
script which  she  did  not  supply,  and  which 
were  shown  by  blank  spaces  in  the  tran- 
script; that  in  many  instances,  where  therf^ 
were  omissions,  they  were  caused  by  her 
notes  being  imperfect  or  imperfectly  writ- 
ten, and  the  next  question  and  answer,  which 
was  more  clearly  and  perfectly  written, 
would  show  what  the  imperfection  was,  and 
in  these  Instances  she  supplied  them;  that 
while  she  could  not  swear  that  the  evidence 
was  taken  down  verbatim,  as  given  by  the 
witnesses  on  the  trial,  and  that  no  word  was 
omitted  from  her  notes,  she  was  willing  to 
swear  and  did  swear  that  the  evidence,  as 
written  out,  was  substantially  as  given  by  the 
witnesses  and  substantially  correct,  and  that 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  St  Rep'r  Indexes 
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no  material  part  of  tfae  evidence  was  omitted, 
and  tbat  the  evldenoe  as  written  by  her  was 
a  substantially  correct  report  of  the  evidence 
given  at  the  trial.  Thereupon  the  court  de- 
cided to  consider  the  evidence  as  written  out 
and  proved  by  the  stenographer,  to  which 
ruling  and  decision  of  the  court  the  defend- 
ant, by  counsel,  excepted;  and  thereupon  the 
court,  being  of  opinion  that  there  was  a  con- 
flict between  the  evidence  of  the  plalntifT  and 
defendant,  and  that  the  preponderance  of 
evidence  was  in  favor  of  the  plaintiff,  over- 
ruled the  motion  of  the  defendant  to  set 
aside  the  verdict  of  the  Jury  rendered  at  the 
April  term,  1911,  and  entered  up  judgment 
on  the  verdict,  to  which  decision  ettid  Judg- 
ment of  the  court  the  defendant,  A.  M. 
Southall,  excepted ;  and  the  case  is  now  foe- 
fore  us  for  review  upon  a  writ  of  error 
awarded  by  one  of  the  judges  of  this  court. 

[1]  Plaintiff  in  error  contends  that  the 
case  Is  controlled  by  section  3385  of  the 
Code,  which  provides  that  "in  the  trial  of 
a  case  at  law,  in  which  an  appeal,  writ  of 
error,  or  supersedeas  lies  to  a  higher  court,  a 
party  may  except  to  any  opinion  of  the 
court,  and  tender  a  bill  of  exceptions,  which 
(If  the  truth  of  the  case  be  fairly  stated 
therein)  the  judge  shall  sign,  and  it  shall 
be  a  part  of  the  record  of  the  case;"  his 
contention  being  that  the  bUl  of  exceptions 
can  be  signed  by  hone  other  than  the  judge 
who  presided  at  the  trial,  that  he  alone  saw 
the  witnesses,  heard  their  testimony,  and  the 
manner  in  which  they  gave  it  In,  that  not 
only  what  the  witness  said,  but  the  manner 
in  which  he  said  it  Is  to  be  considered  in 
passing  upon  the  weight  of  the  evidence. 

[2]  The  authority  for  a  bill  of  exceptions 
is  derived  from  section  8385,  but  the  point 
in  the  trial  had  not  been  reached  when 
Jud^  Aiken  retired  from  the  bench  at  which 
a  bill  of  exceptions  could  have  been  tender- 
ed to  him.  It  is  true  that  he  presided  when 
the  evidence  was  submitted  to  the  jury,  and 
to  him  the  motion  was  addressed  to  set  aside 
the  verdict,  but,  becoming  Incapacitated  by 
illness  further  to  discharge  the  duties  of  his 
office,  the  Governor,  as  provided  by  law,  des- 
ignated Judge  Harvey  to  preside  over  the 
corporation  court  of  Danville.  He  was  there- 
by clothed  with  every  function  that  pertain- 
ed to  the  judge  of  the  court,  and  was  com- 
petent to  pass  upon  every  case  then  remain- 
ing upon  the  docket  As  a  part  of  the  litiga- 
tion to  be  disposed  of  by  him,  he  found  the 
verdict  in  the  case  before  us  and  a  motion 
for  a  new  trial  pending.  Neither  party  can 
deny  his  jurisdiction  to  hear  and  determine 
that  motion.  The  plaintiff  in  error  invoked 
that  jurisdiction  when  he  demanded  that  the 
verdict  should  be  set  aside.  The  defendant 
in  error  submitted  himself  to  that  jurisdic- 
tion when  he  resisted  that  motion,  and  ask- 
ed that  a  judgment  be  rendered  upon  the  ver- 
dict 

The  judge  found  himself  confronted  with 
this  dilemma:   If  he  set  aside  the  verdict 


without  sufficient  cause,  he  deprived  tbe  de- 
fendant in  error  of  a  substantial  right  and 
benefit  which  he  had  obtained.  If  he  re- 
fused it  without  inquiry,  he  deprived  the 
plaintiff  in  error  of  the  right  to  sue  out  a 
writ  of  error  from  this  court.  He  found  that 
a  report  of  the  evidence  had  been  taken  down 
by  a  stenographer  chosen  by  the  plaintiif  in 
error,  which  had  been  written  out  In  type  at 
the  instance  of  the  defendant  in  error,  and 
he  determined  to  consult  it,  so  that  be  might 
act  advisedly  and  intelligently  upon  the  mo- 
tion and  not  deprive  either  par^  arbitrari- 
ly of  the  right  to  a  verdict,  on  the  one  lumd, 
and  the  right  to  a  writ  of  error  on  the  oth- 
er. He  found  upon  further  inquiry  that  the 
report  was  not  absolutely  accurate,  that  the 
stenographer  had  supplied  certain  omissions, 
as  appears  from  a  statement  of  her  evidence 
already  given. 

It  will  be  observed  that  the  plaintiff  In 
error  does  not  point  out  the  inaccuracies 
which  he  claims  to  exist  in  that  report,  but 
relies  upon  the  proposition  that  ncme  otho' 
than  Judge  Aiken  was  competent  to  pass 
upon  that  motion.  Had  the  inaccuracies  been 
pointed  out,  the  court  might  have  found  that 
the  stenographic  report,  while  showing  ver- 
bal inaccuracies,  was  substantially  correct* 
or,  if  there  were  a  material  defect  of  omis- 
sion or  commission,  might  have  resorted  to 
other  means  of  ascertaining  the  truth,  or,  in 
default  of  additional  proof,  have  found  the 
defect  so  serious  as  to  have  warranted  the 
court  in  granting  the  motion  for  a  new  trial, 
but  nothing  of  this  sort  was  resorted  to. 
The  facts  upon  which  the  court  acted  are 
not  before  us,  and  there  is  nothing  before  ua 
with  respect  to  the  motion  for  a  new  trial 
except  the  sworn  statement  of  the  stenog- 
rapher that  her  report  was  "substantially  as 
given  by  the  witnesses  and  substantially  cor- 
rect, and  that  no  material  part  of  the  evi- 
dence was  omitted,  and  that  the  evidence  as 
written  by  her  was  a  substantially  correct 
report  of  the  evidence  given  at  the  trial." 
The  only  fact,  therefore,  as  to  the  evidence 
before  us,  is  that  the  judge  of  the  corpora- 
tion court  acted  upon  a  report  of  the  evi- 
dence shown  to  be  substantially  accurate, 
and  just  what  would  have  been  placed  be- 
fore Judge  Aiken  had  his  health  permitted 
him  to  continue  upon  the  bench  and  to  pass 
upon  the  motion,  and  the  judge  who  presid- 
ed enjoyed  every  advantage  to  enable  him 
to  pass  intelligently  upon  the  motion  sub- 
mitted that  Judge  Aiken  would  have  had, 
save  and  except  that  he  did  not  see  the  wit- 
nesses and  hear  them  testify.  This  court 
constantly  passes  upon  motions  for  a  new 
trial  and  grants  or  rejects  them  under  condi- 
tions identical  with  those  which  confronted 
the  judge  in  this  case. 

The  question  then  to  be  determined  is  a 
question  of  law.  Did  the  judge,  when  called 
on  to  pass  upon  the  motion  to  set  aside  the 
verdict,  have  jurisdiction  of  the  subject  to 
grant  or  refuse  that  motion  and  to  sign  a 
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bill  of  exceptions,  so  that  bis  declsl<ni  might 
be  the  subject  of  review  before  this  court, 
or  was  he  held  down,  by  defect  of  jurisdic- 
tion, to  set  aside  the  yerdict  and  award  a 
new  trial? 

This  precise  question  has  never  been  be- 
fore this  court,  but  a  case  which  bears  a 
strong  analogy  to  it  in  principle  is  to  be 
found  in  Collins  y.  Christian,  93  Va.  1,  24  S. 
B.  472.  In  that  case  it  was  held  that  "if, 
on  application  for  a  mandamus  to  compel 
a  Judge  to  sign  a  bill  of  exceptions,  he  an- 
swers that  he  refused  to  sign  the  bill  be- 
cause it  did  not  state  the  truth  of  the  case, 
and  the  relator  traverse  this  answer,  an  is- 
sue of  fact  is  presented,  to  be  determined 
upon  the  evidence,  whether  the  bill  did  cor- 
rectly set  forth  the  truth  of  the  case,"  and 
in  that  case,  when  the  evidence  was  pre- 
sented, the  issue  of  fact  was  decided  against 
the  Judge,  and  a  writ  of  mandamus  was 
awarded  to  compel  him  to  sign  the  bill  of 
exceptions  which  had  been  tendered. 

This  case  is  also  reported  in  2  Va.  Iaw 
Reg.  103,  and  there  is  a  very  interesting 
note  upon  it  by  Judge  Burks,  from  which  we 
shall  quote  freely,  as  follows: 

"In  Page  v.  Olopton  [71  Va.  416],  cited  in 
the  opinion  of  the  court,  it  is  said  at  page 
428  of  the  report:  *If  a  Judge,  therefore,  re- 
fuses to  sign  a  proper  bill  of  exceptions,  or 
to  proceed  to  settle  the  matter  of  the  bill  ob- 
jected to,  he  may,  in  either  case,  be  com- 
pelled by  mandamus  to  act;  but  if  he  states 
In  his  return  to  the  rule  or  mandamus 
nisi  that  the  particular  bill  presented  does 
not  contain  the  truth  of  the  case,  and  there- 
fore he  refused  to  sign  it,  whether  such 
statement  must  be  taken  as  conclusive  in  the 
proceeding  by  mandamus,  or  whether  it  may 
be  traversed  and  the  truth  of  the  bill  in- 
quired into  and  settled  one  way  or.  the  other, 
are  questions  which  do  not  necessarily  arise 
in  the  case  before  us,  as  there  is  no  plea  to 
or  traverse  of  the  return.  The  questions 
are  of  great  Importance  in  practice.  They 
have  not  been  argued  in  this  case,  and,  as  it 
is  not  necessary  to  decide  them  now,  we  ex- 
press no  opinion  upon  them.  See  what  is 
said  in  Powell  on  Appellate  Proceedings,  c. 
6,  I  62,  p.  256,  and  High  on  Extraor.  Leg. 
Rem.  pt  1,  c.  3,  {  202,  p.  159,  and  cases  cited 
by  these  authors.' 

"The  questions  thus  left  open  are  now  de- 
cided in  the  principal  case,  as  we  understanc^ 
it  The  answer  of  the  Judge  that  he  refused 
to  sign  the  two  bills  of  exceptions  tendered 
because  they  did  not  contain  the  truth  of 
the  case  was  not  deemed  conclusive,  but  was 
permitted  to  be  traversed  and  evidence  tak- 
en upon  the  issue.  This  would  seem  to  be 
against  the  prevailing  opinion.  In  addition 
to  the  authorities  cited  in  Page  v.  Olopton, 
ubl  supra,  see  People  ex  rel.  v.  Jameson  [40 
111.  93],  89  Am.  Dec.  337,  and  note;  Dame  v. 
Derby  (Me.)  89  Am.  Dec,  note  at  page  740; 
14  Am.  &  fiUig.  Encyc.  Law  Cist  fid.)  and 


notes  at  page  122  et  seq.  The  case  Is  one  of 
first  impression  in  Virginia,  and  we  heartily 
approve  the  Judgment  of  the  court  Every 
practitioner  knows  how  difficult  it  often  is 
to  get  a  fair  bill  of  exceptions  from  the 
court  The  Judge  naturally,  and  perhaps  un- 
consciously, leans  too  far  to  his  own  side  of 
the  case;  and  if  his  opinion  that  the  bill  ten- 
dered does  not  state  the  truth  of  the  case 
and,  for  that  reason,  he  refuses  to  sign  it, 
cannot  be  questioned,  mandamus  is  of  very 
little  practical  value.  Yet  there  is  no  other 
remedy.  It  is  true  that  in  Powell  v.  Tarry, 
77  Va.  250,  where,  on  a  motion  for  a  new 
trial,  the  circuit  Judge,  for  alleged  lack  of 
time  and  want  of  memory,  refused  to  certify 
the  evidence  on  the  trial,  not  being  able  to 
certify  the  facts,  the  Court  of  Appeals  held 
that  the  refusal  was  good  ground  for  rever- 
sal of  the  Judgment,  stating  at  page  263  of 
77  Va.,  that  'while  mandamus  will  lie  to 
compel  a  Judge  to  certify  the  evidence  when 
he  shall  so  refuse,  it  is  also  error  to  so  re- 
fuse, of  which  any  party  injured  may  com- 
plain to  this  court,  and  for  which  this  court 
will  reverse  the  Judgment  of  the  court  below. 
It  is  the  right  of  the  suitor  to  have  the  evi- 
dence certified  to  this  court  in  a  case  where 
the  Judge  refuses  to  certify  the  facts  proved, 
on  the  ground  that  the  evidence  is  conflicts 
Ing.  To  refuse  to  do  so  is  to  deny  to  the 
suitor  his  right  of  appeal.' 

'*We  respectfully  submit  that  the  ruling 
to  the  point  that  the  refusal  of  the  Judge  to 
certify  the  evidence  is  good  ground  for  re- 
versal of  the  Judgment  is  against  reason  and 
without  precedent  How  could  the  appellate 
court  be  able  to  say  upon  the  record  that  the 
refusal  to  grant  a  new  trial  on  an  applica- 
tion based  upon  the  ground  that  the  verdict 
of  the  Jury  was  contrary  to  the  evidence  was 
error,  when  it  has  neither  the  facts  nor  the 
evidence  before  it?  The  presumption  is  that 
the  Judgment  complained  of  is  correct,  un- 
less and  until  it  is  shown  by  the  record  to  be 
erroneous,  and  the  burden  of  showing  error 
is  upon  the  party  complaining.  It  is  impos- 
sible, in  Hie  absence  of  either  facts  or  evi- 
dence, to  see  that  it  is  wrong.  A  writ  of  er- 
ror brings  up  the  record  only,  and  extrinsic 
circumstances  can  be  made  a  part  of  the  rec- 
ord only  by  bill  of  exceptions.  It  is  the  bill 
that  furnishes  the  means  by  which  the  action 
of  the  court  below  as  to  sudi  matters  can  be 
reviewed  by  the  appellate  court" 

See,  also,  a  note  by  Judge  Burks  In  9  Va. 
Law  J.  at  pages  260,  261.  The  whole  note  is 
valuable  and  worthy  of  careful  perusal 

If  in  the  trial  of  a  case,  to  use  the  lan- 
guage of  section  3385,  "a  party  may  except 
to  any  opinion  of  the  court,  and  tender  a 
bill  of  exceptions,"  which  the  trial  Judge 
shall  refuse  to  sign  because  it  does  not,  in 
his  opinion,  fairly  state  the  truth  of  the 
case,  evidence  may  be  taken  to  refute  the 
position  of  the  Judge  and  he  be  compelled  to 
sign  a  bUl  which  is  proper  by  mandamus,  it 


932 


76  SOUTHEASTERN  REPORTER 


CV«- 


would  seem  to  end  the  controyersy  bo  far 
as  it  proceeds  upon  the  idea  that  the  hill  of 
exceptions  must  reflect  the  opinion  and  Judg- 
ment of  the  trial  court,  because  in  the  re- 
sult he  may  be,  as  was  the  case  in  Collins 
V.  Christian,  supra,  compelled  to  sign  a  bill 
in  which  in  his  opinion  the  case  is  not  fair- 
ly stated,  but  which  is  shown  to  be  a  cor- 
rect statement  of  the  facts  upon  an  issue 
Joined  and  evidence  heard  in  support  of  it 

In  other  Jurisdictions  the  question  has 
frequently  arisen,  and  there  is  much  diversi- 
ty  of   opinion   upon   the   subject 

In  Life  &  Fire  Ins.  Co.  of  New  York  v. 
Heirs  of  Wilson,  8  Pet.  303,  8  L.  Ed.  949, 
the  Supreme  Court  of  the  United  States 
said:  "The  district  Judge  is  mistaken  in 
supposing  that  no  one  but  the  Judge  who 
renders  the  Judgment  can  grant  a  new  trial. 
He  as  the  successor  of  his  predecessor  can 
exercise  the  same  powers,  and  has  a  right 
to  act  on  every  case  that  remains  undecided 
upon  the  docket  as  fully  as  his  predecessor 
could  have  done.  The  court  remains  the 
same,  and  the  change  of  the  incumbents  can- 
not and  ought  not,  in  any  respect,  to  injure 
the  rights  of  litigant  parties." 

In  23  Cyc,  at  page  567,  it  is  said:  "As  a 
general  rule,  a  succeeding  Judge  has  author- 
ity to  hear  and  determine  a  motion  for  a 
new  trial  in  a  case  heard  by  his  predecessor, 
where  the  latter  has  ceased  to  preside  and 
departed  from  the  district  in  which  the  trial 
was  bad,  where  his  term  of  office  has  expir- 
ed, or  where  he  has  died.  And  this  power 
may  be  exercised  by  a  special  Judge  elected 
to  proceed  with  the  business  of  the  term. 
A  Judge  under  such  circumstances  must  act 
on  the  evidence  upon  which  the  verdict  was 
founded,  which  may  be  ascertained  by  refer- 
ence to  the  notes  of  the  trial  Judge  or  by 
his  affidavit  or  that  of  the  counsel  in  the 
case,  by  re-examination  of  the  witnesses,  or 
by  any  other  lawful  mode," 

In  Penn  Mutual  Life  Ins.  Co.  v.  Ashe,  145 
Fed.  593,  76  C.  C.  A.  283,  7  Ann.  Cas.  491, 
it  is  said:  *'Where  a  Judge  dies  without  hav- 
ing determined  a  motion  for  a  new  trial  in 
a  cause  tried  before  him,  his  successor  may 
pass  upon  the  motion,  and  allow  and  sign  a 
bill  of  exceptions,  only  in  case  he  is  furnish- 
ed with  such  information,  either  by  sten- 
ographic notes  or  otherwise,  as  will  enable 
him  to  do  so  fairly  and  intelligently;  and, 
if  the  successor  cannot  pass  fairly  and  in- 
telligently upon  the  questions  of  law  and 
fact  presented  by  the  motion,  be  has  author- 
ity, apart  from  the  statute,  to  grant  a  new 
trial." 

In  Conway  t.  Smith  Mercantile  Co.,  6 
Wyo.  327,  44  Pac.  940,  49  L.  R.  A.  201,  it  was 
held  that :  "Where  after  overruling  a  motion 
for  a  new  trial  and  granting  time  within 
which  to  prepare  and  present  a  bill  of  ex- 
ceptions for  allowance,  and  before  the  pres- 
entation of  the  bill,  the  trial  Judge  died, 
and  the  bill  was  presented  to  the  court  with- 


in the  time  allowed,  the  successor  of  the 
trial  Judge  could  settle  and  sign  the  bill." 

In  that  case  a  great  number  of  authorities 
were  carefully  considered,  among  them  New- 
ton V.  Boodle,  54  Eng.  Com.  Law,  795,  which 
is  commented  upon  as  follows:  "It  was  held 
that  where  a  party  has  lost  the  benefit  of  a 
bill  of  exceptions  tendered  to  the  ruling  of 
a  Judge  at  nisi  prlus  or  at  the  assizes  by 
the  death  of  the  Judge,  and  without  any 
default  on  his  own  part  it  is  not  competent 
to  another  Judge  of  the  court  out  of  which 
the  record  Issues  to  seal  the  bill  of  excep- 
tions, and  in  such  a  case,  where  the  cir- 
cumstances warrant  it,  the  court  will  allow 
the  party  to  move  for  a  new  trial,  notwith- 
standing the  proper  time  for  doing  so  has 
elapsed.  But  the  rule  was  granted  in  order 
to  see  if  there  was  evidence  to  fix  one  of 
the  defendants  on  not  guilty,  as  borne  out 
by  the  notes  of  the  chief  Justice  of  the  court 
who  died  before  the  bill  was  perfected,  and 
it  was  decided  that  there  was  no  evidence 
to  connect  such  defendant  with  any  of  the 
proceedings  in  trespass,  and  this  was  de- 
cided upon  the  notes  of  the  evidence,  and 
the  rule  was  discharged.  This  ruling  and 
examination  into  the  notes  of  the  Judge 
was  tantamount  to  reviewing  the  cause  on 
its  merits,  warranted  perhaps  under  the  cir- 
cumstances, and  is  apparently  a  better  prac- 
tice than  to  leave  the  party  to  obtain  his 
new  trial  in  the  court  below  as  a  matter  of 
right  and  of  course,  owing  to  the  death  of 
the  trial  Judge  without  certifying  to  the 
bill,  for  it  is  manifest  that  such  a  course 
tcould  be  a  hardship  to  the  prevailing  parttf 
in  the  court  below,  to  force  him  to  retry  the 
causCy  if  there  were  no  reasons  for  doing  so. 
By  granting  a  new  trial  the  defendant  in 
error  would  be  put  to  the  time  and  expense 
of  a  retrial  of  the  cause,  and  this  should 
not  be  done,  unless  it  appears  by  an  inspec- 
tion of  the  record  and  a  re-exo/mination  of 
the  issues  and  the  evidence  that  prejudicial 
error  was  committed  by  the  trial  court," 

The  case  of  Penn  Mutual  Life  Ins.  Co.  t. 
Ashe,  supra,  is  the  subject  of  an  extensive 
and  instructive  note  in  7  Ann.  Cas.  at  page 
491. 

In  Miller  v.  Anheuser,  4  Mo.  App.  436,  It  is 
said  that:  "In  case  of  the  death  of  the  Judge 
who  tried  the  cause,  his  successor  is  not 
bound  to  grant  a  new  trial  for  the  sole  rea- 
son that  he  did  not  preside  at  the  trial;  but 
where  the  agreed  statement  of  facts,  plead- 
ings. Instructions,  and  all  things  else  neces- 
sary to  a  determination,  of  the  cause  are  as 
fully  and  completely  before  him  as  they  were 
before  his  predecessor,  he  may  sign  a  bill  of 
exceptions." 

In  section  213,  1  Thompson  on  Trials,  it  is 
said  that:  "Where  the  Judge  who  presides 
at  the  trial  becomes  sick,  or  is  otherwise 
unable  to  proceed,  after  the  evidence  is  all 
in  and  the  instructions  have  been  given  to 
the  Jury,  the  trial,  it  has  been  held,  should 
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proceed  under  a  special  Judge,  before  the 
same  jury  and  without  rehearing  the  testi- 
mony. Upon  this  question  the  Supreme  Court 
of  Arkansas,  speaking  through  Mr.  Justice 
Eakln,  say:  'It  Is  submitted  as  matter  for 
arrest  that  the  jury  were  not  discharged  up- 
on the  election  of  the  special  judge,  and  a 
new  jury  selected.  The  jury  had  heard  the 
evidence  and  Instructions,  and  had  dispersed 
to  await  the  argument  of  counsel.  There  is 
no  reason  why  this  should  not  be  made 
under  the  presiding  control  of  the  special 
judge.  The  instructions  had  not  been  ex- 
cepted to,  and,  if  it  had  been  Important  to 
determine  precisely  what  the  evidence  had 
been,  the  special  judge  might  in  several  ways 
sufficiently  have  advised  himself  of  it  to 
have  enabled  him  to  regulate  the  discussion. 
Upon  a  difference  among  the  attorneys  as  to 
testimony  during  an  argument,  it  is  no  un- 
common practice  to  call  a  witness,  not  for 
re-examhiation,  but  to  state  what  he  had  tes- 
tified." 

In  Jones  v.  Sanders,  103  Cal.  678,  37  Pac. 
649,  it  is  held:  '*Upon  a  motion  for  a  new 
trial,  It  is  the  duty  of  the  trial  court  to  ex- 
amine the  evidence,  even  though  it  be  con- 
flicting, and,  if  dissatisfied  with  the  con- 
clusions reached,  to  grant  a  new  trial.'  The 
rule  is  the  same  whether  the  motion  is  heard 
by  the  judge  who  tried  the  case,  or  by  some 
other  judge,  whose  only  knowledge  of  the 
facts  is  obtained  from  the  record." 

In  Borrowscale  v.  Bosworth,  98  Mass.  34. 
the  court  said :  "We  can  have  no  doubt  that 
where  a  party  has  regularly  taken  excep- 
tions in  a  cause,  and  has  lost  the  benefit  of 
them  without  fault  of  his  own,  a  new  trial 
may  be  granted.  He  has  a  right  by  law  to 
the  judgment  of  the  higher  court  upon  the 
decision  by  which  he  feels  himself  to  be  ag- 
grieved; and  a  new  trial  may  be  his  only 
remedy." 

In  Benson  y.  Hall,  197  Mass.  517,  83  N.  E. 
1036,  it  was  said:  **If  the  judge  who  presid- 
ed at  a  trial  dies  after  a  motion  for  a  new 
trial  has  been  filed,  but  before  it  has  been 
passed  upon  by  him,  the  motion  for  a  new 
trial  is  not  to  be  granted  as  a  matter  of 
right  by  reason  of  the  death  of  the  judge 
before  whom  the  case  was  tried,  but,  on  the 
contrary,  another  judge  of  the  same  court 
at  a  hearing  on  the  motion  has  the  same 
discretionary  power  to  grant  or  deny  it  that 
the  deceased  judge  had."  In  the  course  of 
the  opinion  the  court  said:  '*It  is  the  de- 
fendant's argument  that  only  the  judge  who 
presided  could  act,  and  that  his  decease 
operated  as  an  allowance  of  the  motion. 
But  while  the  defendant  had  asked  for  a  re- 
view of  the  trial,  and  the  judge  to  whom 
he  applied  was  prevented  by  death  from  tak- 
ing judicial  action,  the  tribunal  of  which  he 
was  a  member  survived.  The  discretionary 
power  of  the  court  had  been  invoked,  and, 
if  the  great  advantage  which  the  parties 
would  have  derived  from  being  heard  by  the 


judge  who  presided  at  the  trial  had  been 
irretrievably  lost,  yet  the  defendant  did  not 
withdraw  his  motion,  and,  until  it  had  been 
disposed  of,  the  plaintiff  could  not  obtain 
judgment.  In  this  situation  it  was  open  to 
either  party  to  make  application  for  a  hear- 
ing to  the  court  whose  members  severally 
were  clothed  with  the  same  powers,  and 
who  possessed  the  absolute  right  to  hear  and 
determine  all  matters  which  remained  unde- 
cided in  the  case.  It  was,  therefore,  within 
their  discretion,  as  it  had  been  In  his,  either 
to  grant  or  to  refuse  a  second  trial." 

The  precise  question  before  us  wag  de- 
cided in  Ott  V.  McHenry,  2  W.  Va.  73,  and 
it  was  there  held  that:  **It  is  competent  for 
a  subsequent  judge  to  hear  and  determine  a 
motion  to  set  aside  a  verdict  of  a  jury  and 
grant  a  new  trial,  where  such  motion  was 
made  l)efore  a  preceding  judge  and  left  un- 
determined, but  in  doing  so  he  must  act  up- 
on the  evidence  upon  which  the  verdict  was 
founded.  What  that  evidence  was  before  the 
jury  may  be  ascertained  by  the  notes  of  the 
Judge  who  presided  at  the  trial,  by  his  af- 
fidavit thereof,  by  a  re-examination  of  the 
witnesses,  by  the  affidavits  of  counsel  in  the 
cause,  or  of  others  who  heard  and  remember- 
ed it,  or  by  any  other  mode  that  may  be 
lawful  as  in  the  proof  of  any  other  fact." 

In  People  v.  McConnell,  155  111.  192,  40 
X.  E.  608,  it  was  held  that:  *'Upon  the 
death  of  the  trial  judge  after  verdict  and 
pending  a  motion  for  a  new  trial,  before  a 
bill  of  exceptions  is  signed,  the  succeeding 
judge  presiding  in  the  same  court  has  power, 
and  it  is  his  duty,  to  decide  the  motion  for 
a  new  trial,  although  he  has  not  heard  the 
witnesses  testify  or  seen  their  demeanor  on 
the  stand,  and  no  official  or  agreed  transcript 
is  produced."  In  the  course  of  the  opinion 
the  court  said:  "Matters  not  pertaining  to 
the  record  proper  can  only  be  authenticated 
and  made  part  of  the  record  by  a  bill  of  ex- 
ceptions, and  it  therefore  follows  necessarily 
that,  if  another  judge  can  act  only  upon  an 
authenticated  record,  one  of  two  things  must 
occur — either  the  court  must  award  a  new 
trial  as  a  matter  of  course,  or  the  party 
demanding  a  new  trial  be  remediless.  With- 
out extended  discussion  of  the  question,  and 
citation  of  authorities  which  may  be  found, 
tending  to  show  that  the  former  is  the  prop- 
er course,  we  are  of  opinion  that  under 
the  modern  practice  in  our  courts  the  better 
rule,  and  the  one  sustained  by  perhaps  the 
weight  of  more  recent  authority,  is  that  the 
succeeding  judge,  presiding  in  the  same 
court,  has  power  to  decide  a  motion  for  a 
new  trial,  and  to  grant  or  overrule  the  same, 
and  enter  such  judgment  or  order  as  shall  to 
justice  appertain.  ♦  ♦  ♦  The  court  Is  re- 
quired to  pass  upon  and  determine  the  mo- 
tion for  a  new  trial.  The  determination  is 
a  judicial  one,  to  be  made  by  the  court,  and 
not  by  the  particular  Judge  who  may,  at  a 
particular  time,  have  presided  therein.    Tbe 
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objection  that  the  particular  judge  who  la 
asked  to  pass  upon  the  motion  did  not  aee 
the  witnesses  or  hear  them  testify,  and  there- 
fore did  not  have  the  means  of  determining 
the  weight  or  credit  to  be  given  to  their  tes- 
timony, would  obtain  equally  if  there  was 
an  authenticated  record  presented  to  him. 
If  the  judge  who  presided  at  the  trial  had 
pursued  a  course  unusual  in  practice,  and 
signed  a  bill  of  exceptions  before  disposing 
of  the  motion  for  new  trial,  thereby  making 
the  same  a  part  of  the  record,  it  would  afiTord 
no  greater  facility,  when  presented  to  anoth- 
er judge,  for  determining  the  weight  and 
credit  to  be  given  to  the  testimony  of  the 
witnesses  than  would  a  transcript  of  the  pro- 
ceedings at  the  trial  proved  In  any  other 
way.  The  purpose  of  all  Investigation  in  the 
courts  is  to  do  justice  promptly  and  without 
unnecessary  delay,  and  the  parties  litigant 
and  the  public  are  alike  interested  in  speedy 
and  correct  determination  of  causes.  In  mod- 
em practice  full  stenographic  report  is  usu- 
ally made,  as  was  done  in  this  case,  and  the 
correctness  of  the  transcript  presented  to  the 
court  of  the  occurrences  at  the  trial  is  easily 
and  readily  ascertainable. 

"We  have  repeatedly  held,  and  the  citation 
of  cases  is  unnecessary,  that  in  settling  a 
bill  of  exceptions  by  the  trial  judge  he  may 
resort  to  every  legitimate  means  of  ascer- 
taining the  correctness  of  the  bill  he  is  called 
upon  to  authenticate.  He  may  not  only  have 
recourse  to  the  stenographic  report,  but  may 
send  for  the  witnesses,  and  take  such  other 
steps  and  measures  as  will  legitimately  and 
properly  advise  him  of  the  truth,  and  of  the 
correctness  of  the  bill  of  exceptions  which 
he  signs.  The  due  and  proper  administration 
of  justice  requires  that  this  should  be  done, 
rather  than  to  put  the  parties  and  the  public 
to  the  unnecessary  expense  of  a  retrial  of 
the  cause.  Every  facility  possessed  by  the 
trial  judge,  except  that  of  personal  recollec- 
tion, is  within  the  power  of  his  successor  In 
office  presiding  in  his  place  and  stead,  and 
no  reason  can  be  perceived  or  exist  why  the 
judge  to  whom  the  application  Is  made  may 
not  in  like  manner  advise  himself,  and  by 
like  means  arrive  at  a  correct  determination, 
of  what  a  bill  of  exceptions  should  contain. 
It  may  well  be  that  the  one  party  or  the 
other  may  lose  the  benefit  of  the  superior 
credit,  or  the  want  of  credit,  of  particular 
witnesses  for  or  against  him,  by  reason  of 
the  inability  of  the  court.  In  passing  upon 
the  motion  for  a  new  trial,  to  properly  weigh 
the  evidence,  in  view  of  their  demeanor  and 
appearance  upon  the  witness  stand.  The  in- 
telligent and  enlightened  judge  will  know 
and  appreciate  this  condition,  and,  as  Is  done 
In  appellate  jurisdictions,  where  the  same 
difficulty  exists,  will  give  due  and  proper 
weight  to  the  previous  findings  In  the  cause." 

Briefly  recapitulating,  there  was  no  ex- 
ception to  any  ruling  of  the  court  In  this 


case  with  respect  to  the  admission  of  evi- 
dence or  as  to  instructions  to  the  jury.  The 
only  objection  noted  at  the  trial  was  that 
the  verdict  was  contrary  to  the  law  and  the 
evidence.  There  was  a  report  made  of  the 
evidence,  not  by  an  official  stenographer,  an 
officer  unknown  to  our  law,  but  by  .a  prlTate 
stenographer,  employed  and  vouched  for  bj 
the  plaintiff  In  error,  who  testified  that  her 
report  is  In  all  respects  substantially  correct. 
Had  it  been  Incorrect,  It  was  open  to  the 
plaintiff  In  error  to  point  out  its  defects,  and 
to  establish  an  accurate  record  of  the  evi- 
dence by  resort  to  all  the  means  open  to  the 
court,  and  which  are  pointed  out  in  the  au- 
thorities which  we  have  discussed,  notably  in 
that  of  People  v,  McOonnell,  supra.  Instead 
of  doing  that,  the  plaintiff  In  error  chose  to 
rely  and  to  plant  himself  upon  the  proposi- 
tion of  law  that  no  judge  was  competent  to 
act  except  the  one  who  presided  at  the  trial 
before  the  jury,  and  that  his  successor  was 
bound,  without  the  exercise  of  discretion,  to 
grant  a  new  trial.  After  a  consideration  of 
the  authorities,  we  find  that  there  is  diversity 
among  them.  The  view  opposed  to  that 
which  we  have  taken  Is  maintained  by  courts 
of  respectability,  and  their  views  are  ably 
presented  by  Judge  Crump,  of  the  law  and 
equity  court  of  the  city  of  Richmond,  whose 
opinion  in  the  case  of  Coke  v.  Gordon  Motor 
Company  is  reported  In  18  Va.  Law  Reg.  166. 
We  recognize  and  appreciate  the  difficulty 
there  so  forcibly  presented.  The  plaintiff 
in  error  ought  not  to  be  deprived  of  bis 
right  to  an  appeal  or  writ  of  error;  but,  on 
the  other  hand,  the  defendant  in  error  should 
not  lose  the  benefit  of  his  verdict  by  no  fault 
of  his  own.  Our  endeavor  has  been  substan- 
tially to  preserve  the  rights  of  both.  Had 
the  plaintiff  in  error  seen  fit,  the  evidence  of 
the  trial  before  the  jury  presented  to  the 
court  In  the  stenographic  notes  might  have 
been  corrected,  if  found  erroneous,  and,  as 
the  succeeding  judge  found  it  sufficient  to 
warrant  a  judgment  upon  the  verdict,  he 
would,  of  course,  not  have  hesitated  to  set 
out  the  evidence  In  a  bill  of  exceptions,  which 
would  have  been  the  foundation  for  a  peti- 
tion to  this  court  for  a  writ  of  error.  In 
this  manner  the  rights  of  all  parties  would 
have  been  preserved. 

We  are  of  opinion  that  there  is  no  error  in 
the  judgment,  which  is  affirmed. 

Affirmed. 

(114  Va.  401) 
HOGGE  et  aL  v.  SHIELD  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

16,  1913.) 

1.  Judgment    ({    743*)  ^CoNCLusivsifBsS' 
Mattebs  Concluded. 

In  a  creditoFB*  suit  against  the  personal 
representatives  and  heirs  of  the  debtor  to  mar- 
shal assets,  to  ascertain  the  creditors  and  the 
debts,  and  to  have  the  decedent's  estate  sold 
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and  subjected  to  the  payment  of  such  debts,  a 
final  decree,  after  reciting  that  it  appeared  to 
the  court  that  the  object  of  the  suit  had  been 
accomplished,  ordered  that  it  be  stricken  from 
the  docket  Held  that,  if  the  things  declared 
by  the  decree  had  been  done,  the  assets  of  the 
decedent  had  been  exhausted  In  the  payment 
of  his  debts,  and  there  was  nothing  in  the 
hands  of  the  court  or  the  purchasers  of  the 
land  sold  therein  to  which  the  decedent's  heirs 
were  entitled ;  and  hence  that  the  decree,  where 
not  api)ealed  from,  and  while  in  full  force  was 
-  conclusive  as  to  their  right  to  compel  an  ac- 
counting by  the  purchasers. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  fiS  1275-1277;   Dec  Dig.  |  743.*] 

2.  BTlDEnCS  (J  66*)— PBEBXmPTIONfl— Knowb- 

BDOB  OF  Fact. 

Parties  to  a  creditors'  suit,  or  those  claim- 
ing under  them,  must  be  presumed  to  have 
known  what  proceedings  were  had  in  the  cause. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Gent  Dig.  |  86;  Dec  Dig.  {  66.*] 

3w  EXISCXTTORS  AND  Advinistbatoss   ({  418*) 

—Insolvent  Estate— I*boceedinob  fob  Dis- 
tribution—Laches. 

A  creditors'  suit,  in  which  land  was  sold, 
was  begun  in  1866,  and  in  1885  an  entrv  was 
made,  recitinr  that  the  object  of  the  suit  had 
been  accomplished,  and  ordering  it  removed 
from  the  docket^  but  thereafter  the  court  or- 
dered a  commissioner  to  report  the  amount  due 
by  a  purchaser  of  the  land  under  decree  of  the 
court;  and  in  1910  the  heirs  of  the  debtor, 
some  of  whom  were  infants  when  the  credi- 
tors' suit  was  instituted,  brought  a  bill  against 
certain  purchasers  and  all  creditors,  or  their 
representatives  or  heirs,  for  an  accounting  to 
ascertain  the  balances  due  from  each  purchas- 
er, and  to  require  payment  thereof  to  the  com- 
plainants, and  for  general  relief.  Held  that, 
even  though  complainants  were  not  concluded 
by  the  decree  in  the  creditoiv'  suit,  and  even 
if  a  portion  of  the  purchase  money  had  not 
been  paid  by  the  purchasers,  and  although 
creditors'  debts  proved  in  that  cause  were  bar- 
red by  limitations,  yet,  in  the  absence  of  any 
excuse,  or  any  allegation  that  the  delay  was 
caused  by  any  disability  of  complainants,  the 
suit  could  not  be  maintained  because  of  laches. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §{  1655-1659; 
Dec.  Dig.  i  418.*] 

4.  Equity  (§  67*)—**Laches"— Nature  ofDe- 

nSNSE. 

"Laches"  is  a  defense  peculiar  to  courts 
of  equity*  founded  on  lapse  of  time  and  the 
staleness  of  the  claim  where  no  statute  of  limi- 
tations governs  the  case;  and,  upon  such  a  de- 
fense the  courts  of  equity  act  upon  the  doc- 
trine of  discouraging  stale  demands  for  the 
peace  of  society,  and  refusing  to  interfere 
where  there  has  been  gross  laches  in  prosecut- 
ing a  claim,  or  long  acquiescence  In  the  asser- 
tion of  adverse  rights.  Laches  cannot  be  ex- 
cused but  by  showing  some  actual  hindrance, 
caused  by  the  fraud  or  concealment  of  parties 
in  possession,  which  will  appeal  to  the  con- 
science of  the  chancellor. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  §S  191-196;   Dec.  Dig.  §  67.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6.  p.  3972;  vol.  8,  p.  7700.] 

Appeal  from  Circuit  Court,  York  County. 

Bill  by  S.  S.  Hogge  and  others,  heirs  of 
Thomas  Hogge,  Sr.,  against  Copeland  S. 
Shield  and  others.  Decree  for  defendants, 
and  complainants  appeal.    Affirmed. 


Maryos  Jones  and  S.  O.  Bland,  both  of 
Newport  News,  for  appellants.  F.  S.  Collier, 
of  Hampton,  and  J.  W.  Friend,  of  Newport 
News,  for  appellees. 

BUCHANAN,  J.  Prior  to  Jtine,  186«s 
Thomas  Hogge,  Sr.,  departed  this  life  intes' 
tate,  leaving  a  considerable  real  and  personal 
estate.  On  the  18tli  of  that  month  a  general 
creditors'  suit  was  Instituted  against  his  per- 
sonal representative  and  heirs  to  subject  his 
property  to  the  payment  of  his  debts.  Ac- 
counts were  taken  ascertaining  the  assets 
and  liabilities  of  the  decedent's  estate.  The 
proceeds  of  the  personal  estate  and  the  rents 
and  profits  of  the  real  estate  for  five  yean 
being  insufiacient  to  pay  the  said  indebted- 
ness, the  lands  were  sold  in  the  year  1871, 
under  decrees  of  the  court,  partly  for  cash 
and  the  residue  on  time.  The  purchasers  (tf 
the  lands  sold  were  Robert  Norton,  George 
Rorke,  Bolivar  Shield,  L.  E.  Hogge,  A.  B. 
Hogge,  and  John  B.  Hogge.  These  sales 
were  reported,  confirmed,  and  the  special 
commissioners  directed  to  collect  the  diiTer- 
ent  payments  as  they  became  due.  The  pur- 
chasers not  paying  the  purchase  money 
promptly  as  it  became  due,  rules  were 
awarded  against  them  to  show  cause  why  the 
lands  purchased  by  them  should  not  be  re- 
sold to  pay  the  amounts  due  from  them  (as 
shown  by  reports  taken  in  the  cause),  unless 
paid  within  a  named  time.  Payments  were 
made  from  time  to  time  by  the  purchasers 
or  some  of  them,  and  the  funds  in  the  hands 
of  the  court  distributed,  after  the  payment 
of  costs  and  expenses,  pro  rata  among  the 
creditors;  it  having  been  ascertained  by  the 
court  that  the  assets  of  the  estate,  real  and 
personal,  would  only  pay  a  little  over  54  per 
cent  of  the  decedent's  debts.  At  the  Novem- 
ber term^  1882,  an  order  was  entered  direct- 
ing one  of  the  commissioners  of  the  court  to 
ascertain  and  report  the  balance  due  from 
Bolivar  Shield  on  the  purchase  price  of  land 
purchased  by  him.  At  the  November  term, 
1885,  the  following  order  was  entered: 

*lt  appearing  to  the  court  that  the  object 
of  this  suit  has  been  accomplished,  it  is  or- 
dered to  be  removed  from  the  docket" 

On  the  14th  day  of  July,  1886,  the  follow- 
ing order  was  entered  in  vacation:  ''On  mo- 
tion of  the  plaintiff,  it  is  ordered  that  S.  6. 
Cooke,  one  of  the  commissioners  of  this 
court,  inquire  and  report  to  this  court  the 
amount  due  by  Bolivar  Shield  upon  his  pur- 
chase of  the  tract  of  land  sold  under  pro- 
ceedings in  this  cause,  formerly  owned  by 
Thomas  Hogge,  crediting  the  said  Shield  by 
the  amount  due  said  Shield  from  the  estate 
of  the  said  Thomas  Hogge.  The  said  com- 
missloner  will  report  any  other  matter  con- 
nected with  said  Inquiries  deemed  pertinent 
by  himself,  or  specially  required  by  any  par- 
ty interested." 

In  April  or  May,  1910,  a  suit  was  Insti- 
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tuted  by  the  heirs  at  law  of  the  said  Thomas 
Hogge,  Sr.,  against  certain  of  the  purchasers 
of  land  sold  In  the  said  creditors'  suit  The 
heirs  at  law,  In  their  bill,  set  out  In  detail 
the  proceedings  had  In  the  creditors*  suit, 
and  file  as  exhibits  with  their  bill  the  orig- 
inal papers  of  the  creditors'  suit  and  of  an- 
other cause  heard  therewith,  and  pray  that 
both  may  be  considered  as  a  part  of  their 
bill.  It  is  further  alleged  in  the  bill  that 
the  yacation  order  entered  in  the  creditors' 
suit  In  July,  1885,  Is  absolutely  void,  because 
entered  after  that  cause  had  been  stricken 
from  the  docket,  and  when,  even  If  the  case 
had  been  on  the  docket,  the  judge  had  no 
power  to  enter  a  vacation  order.  It  is  al- 
leged further  that  all  the  debts  agahist  the 
estate  of  Thomas  Hogge,  Sr.,  are  long  since 
barred  by  the  statute  of  limitations,  as  well 
as  uncollectible  on  account  of  the  laches  of 
the  creditors;  that  considerable  amounts  of 
the  purchase  money  for  lands  sold  In  the 
said  creditors'  suit  are  still  due  and  unpaid, 
and  that  the  complainants  are  entitled  to 
whatever  money  is  due  from  such  purchas- 
ers, with  Interest  thereon;  that  Bolivar 
Shield,  one  of  the  purchasers,  has  departed 
this  life  testate,  having  devised  the  land  pur- 
chased by  him  to  his  son,  Copeland  S.  Shield; 
and  that  the  latter  has  sold  the  land  to  the 
"Investment  Corporation,"  a  corporation 
created  by  and  existing  under  the  laws  of 
the  state  of  Delaware.  The  bill  prays  that 
Copeland  S.  Shield,  the  Investment  Corpora- 
tion, J.  B.  Hogge,  and  D.  M.  Norton,  pur- 
chasers of  lands  sold  In  the  creditors'  suit, 
and  Annie  U  Hogge,  the  widow  of  I^eroy  R. 
Hogge  (a  son  of  Thomas  Hogge,  Sr.,  who  had 
died  since  his  father,  and  through  whom  two 
of  the  complainants  claim),  be  made  parties 
defendant  to  the  bill  and  required  to  answer 
the  same,  but  not  under  oath.  The  prayer 
of  the  bill  further  asked  that,  "If  any  of  the 
said  creditors  [of  Thomas  Hogge,  Sr.]  are 
now  alive,  they  may  be  made  parties  defend- 
ant to  this  bill,  and  if  any  or  all  of  them 
are  dead,  or  If  any  of  the  said  purchasers 
are  dead,  their  personal  representatives  and 
heirs  at  law  or  distributees  and  legatees  of 
such  as  may  have  died  testate  be  also  made 
parties  defendant  with  apt  and  proper  words 
to  charge  them  as  such,  ♦  ♦  ♦»»  and 
that  they  be  required  to  answer  the  bill,  but 
not  under  oath ;  that  all  necessary  accounts 
be  taken,  and  especially  accounts  to  ascer- 
tain what  is  the  balance  due  from  each  and 
all  of  the  said  purchasers;  and  that  they 
be  required  to  pay  over  the  same  to  the  com- 
plainants;  and  for  general  relief. 

Copeland  S.  Shield  and  the  Investment 
Corporation  demurred  to  the  bill,  upon  the 
grounds,  among  others,  that  the  bill  does 
not  show  that  the  complainants  have  any  in- 
terest in  the  subject-matter  of  the  suit,  and 
that  the  bill,  on  its  face,  shows  that  the 
complainants  have  been  guilty  of  gross  laches 
in  asserting  their  demand. 


It  appears  from  the  bill  and  exhibits  filed 
therewith  and  made  a  part  thereof  that  the 
assets,  both  real  and  personal,  would  not 
pay  but  a  little  over  50  per  cent,  of  the  in- 
debtedness against  the  decedent's  estate, 
which  was  being  administered  in  the  credi- 
tors' suit,  80  that,  as  a  matter  of  fact,  the 
complainants  had  no  Interest  in  the  fund 
which  they  seek  to  recover  in  this  case;  the 
whole  of  it  being  necessary  to  pay  the  indebt- 
edness of  their  decedent's  estate,  proved,  al- 
lowed, and  ordered  to  be  paid  in  that  cause. 

[1]  There  was  a  final  decree  in  the  credi- 
tors' suit  in  November,  1885,  in  which  the 
court  declared  that,  it  appearing  to  the  court 
that  the  object  of  that  suit  had  been  accom- 
plished, the  cause  was  ordered  to  be  stricken 
from  the  docket  The  object  of  that  suit,  as 
appears  from  the  bill  in  that  case,  and  as  is 
alleged  in  the  bill  in  this  case,  was  to  mar- 
shal the  assets  of  Thomas  Hogge,  Sr.,  to  as- 
certain the  creditors  and  the  debts,  and  to 
have  the  said  decedent's  estate  subjected  to 
the  payment  of  his  debts.  If,  as  the  final 
decree  of  the  court  in  that  case  declared, 
that  had  been  done,  the  assets  of  the  dece- 
dent had  been  exhausted  in  the  payment  of 
his  debts,  and  there  was  nothing  in  the  biands 
of  the  court  or  the  purchasers  of  the  land 
sold  therein  to  which  the  complainants  were 
entitled.  If  that  decree  was  erroneous,  then 
the  complainants  had  the  right  of  appeal,  or 
the  right  to  have  the  cause  reviewed  or  re- 
instated upon  the  docket  within  the  time  pre- 
scribed by  law.  The  averments  of  the  bill 
show  that  the  said  final  decree  is  still  in 
full  force  and  effect 

[2,  3]  But  if  the  complainants  be  not  con- 
cluded by  that  decree,  and  a  portion  of  the 
purchase  money  had  not  been  paid  by  the 
purchasers  of  the  lands  sold  in  the  creditors' 
suit,  and  the  creditors'  debts  proved  in  that 
cause  are  barred  by  the  statute  of  limitations 
and  their  laches,  as  alleged,  yet  the  complain- 
ants have  so  long  delayed  the  assertion  of 
any  right  that  they  may  have  that  a  court 
of  equity  ought  not  to  entertain  their  suit 
More  than  24  years  elapsed  after  the  final 
decree  In  the  creditors'  suit  was  entered  be- 
fore this  suit  was  instituted.  During  that 
period  purchasers  have  died;  the  lands  have 
been  devised  and  sold;  creditors  have  de- 
parted this  life.  So  long,  indeed,  has  been 
the  delay  that  the  bill,  on  Its  face,  shows 
that  the  complainants  do. not  know  whether 
any  of  the  creditors  are  living,  or  who  are 
the  personal  representatives  of  those  who 
have  died,  which  of  the  purchasers  are  liv- 
ing, and,  where  dead,  who  their  heirs  or  per- 
sonal representatives  are.  Not  only  do  these 
facts  expressly  or  impliedly  appear  from  the 
bill,  but  there  are  no  facts  or  circumstances 
alleged  explaining  this  great  delay  in  the  as- 
sertion of  their  claim;  indeed,  no  excuse 
whatever  is  offered  for  what,  unexplained, 
must  be  considered  the  grossest  laches.  The 
complainants  or  those  through  whom  they 
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Claim  were  parties  to  the  cretUtors*  suit 
They  must  therefore  be  presumed  to  have 
known  what  proceedings  were  had  in  the 
cause. 

Suggestion  Is  made  in  argument  that  some 
of  the  heirs  of  Thomas  Hogge,  Sr.,  were  In- 
fants when  the  creditors^  suit  was  Instituted 
in  the  year  1866.  That  suit  was  pending 
nearly  20  years  before  the  final  decree  In  It 
was  entered,  and  the  cause  stricken  from  the 
docket  In  the  year  1885.  These  Infants  were 
almost,  if  not  entirely,  of  age  before  that 
date.  As  before  stated,  nearly  25  years  elaps- 
ed before  this  suit  was  Instituted,  and  there 
Is  no  allegation  In  the  bill  that  this  long  de- 
lay In  suing  was  caused  by  any  disability  of 
the  complainants  or  any  of  them. 

[4]  Laches,  as  was  said  by  the  Supreme 
Court  of  the  United  States  In  Badger  v. 
Badger,  2  Wall.  87,  94,  95  (17  L.  Ed.  836), 
"Is  a  defense  peculiar  to  courts  of  equity, 
founded  on  lapse  of  time  and  the  stateness 
of  the  claim  where  no  statute  of  limitations 
governs  the  case.  In  such  cases  courts  of 
equity  act  upon  their  own  inherent  doctrine 
of  discouraging,  for  the  peace  of  society,  an- 
tiquated demands,  and  refuse  to  Interfere 
where  there  has  been  gross  laches  In  prose- 
cuting the  claim,  or  long  acquiescence  in  the 
assertion  of  adverse  rights.  Long  acquies- 
cence and  laches  by  parties  out  of  possession 
are  productive  of  much  hardship  and  Injus- 
tice to  others,  and  cannot  be  excused  but  by 
showing  some  actual  hindrance  or  Impedi- 
ment, caused  by  the  fraud  or  concealment  of 
the  parties  In  possession,  which  will  appeal 
to  the  conscience  of  the  chancellor. 

"The  party  who  makes  such  appeal  should 
set  forth  in  his  bill  specifically  what  were 
the  Impediments  to  an  earlier  prosecution  of 
his  claim,  how  he  came  to  be  so  long  Ignorant 
of  his  rights,  and  the  means  used  by  the  re- 
spondent to  fraudulently  keep  him  In  igno- 
rance, and  how  and  when  he  first  came  to  a 
knowledge  of  the  matters  alleged  in  his  bill; 
otherwise  the  chancellor  may  Justly  refuse  to 
consider  his  case,  on  his  own  showing,  with- 
out inquiring  whether  there  is  a  demurrer 
or  formal  plea  of  the  statute  of  limitations 
contained  in  the  answer."  See,  also,  Adams 
V.  Adams,  22  Wall.  185,  22  L.  Ed.  504;  Rowe 
V.  BeuUey,  29  Grat  (70  Va.)  756,  762,  763; 
Hatcher  v.  Hall,  77  Va.  573,  576,  577;  Gib- 
boney  v.  Kent,  82  Va.  383,  4  S.  E.  610;  Eu- 
bank V.  Barnes,  93  Va.  153,  156,  24  S.  E.  908; 
Covington  v.  Griffin,  etc.,  98  Va.  124, 128,  129, 
34  S.  E.  974;  Garrett  v.  Finch,  107  Va.  25, 
30,  57  S.  E.  604. 

There  being  no  allegation  of  facts  or  cir- 
cumstances in  the  bill  explaining  or  excusing 
the  gross  laches  of  the  complainants  In  as- 
serting their  claim,  or  even  tending  to  do  so, 
the  chancellor,  upon  the  authorities  cited, 
might  of  his  own  motion.  If  there  had  been 
no  demurrer,  have  refused  to  consider  the 
complainants'  case,  and  have  dismissed  their 


bill.    Certainly  he  did  not  err  in  sustaining 
a  demurrer   to  and  dismissing  it  on  that 
ground. 
The  decree  appealed  from  must  be  afOrmed. 

CARDWELL,  J^  absent 


ai4  Va.  482) 

WATER  FRONT  COAL  COMPANY,  Inc.,  t. 
SMITHFIELD  MARL,  CLAY  &  TRANS- 
PORTATION CO. 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 

16,  1913.) 

1.  Appeal  ano  Esbob  (f  190*)  —  Objection 
Belo  w— Necessity. 

An  objection  to  an  affidavit  for  attachment 
cannot  be  urged  on  appeal  where  not  made  in 
the  circuit  court,  where  it  could  have  been 
amended. 

[EA,  Note. — For  other  cases,  see  Appeal  aud 
Error,  Cent  l>ig.  §§  1216-1220;  Dee.  l>ig.  i 
190.*] 

2.  Attachment  (|  107*) — Affidavit — Suffi- 
ciency. 

Under  Va.  Code  1904,  {  2959,  which  pro- 
vides that  the  plaintiff,  his  agent  or  attorney, 
shall  make  an  affidavit  for  attachment  stating; 
that  the  claim  is  believed  to  be  just,  and, 
where  it  is  to  recover  a  debt  or  damages  for 
breach  of  contract  or  for  a  wrong,  stating  a 
certain  sum  which  (at  least)  the  affiant  be- 
lieves the  plaintiff  is  entitled  to  recover,  an 
affidavit  by  plaintiff's  agent,  stating  a  cause  of 
action  to  recover  a  certain  sum  which  affiant 
believed  plaintiff  was  entitled  to  or  ought  to  re- 
cover,  but  omitting  the  words  **at  least,"  was 
sufficient 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  §§  285-289 ;    Dec.  Dig.  {  107.*1 

3.  Corpobations   (S  507*)— Service  of  Pro- 
cess—Sufficiency. 

A  return  upon  summons  to  defendant  to  the 
effect  that  no  officers  of  the  defendant  company, 
or  any  person  on  whom  there  might  be  service, 
was  within  the  county^  and  that  execution 
thereof  was  made  by  delivering  a  true  copy  to 
the  wife  of  an  agent  for  the  company,  such 
agent  not  then  being  found  at  his  usual  place 
of  business  and  abode,  shows  insufficient  service. 
[Ed.  Note. — For  other  cases,  see  Corporations. 
Cent  Dig.  S§  1971-1974,  1976-2000;  Dec  Dig. 
§  507.*1 

4.  Attachment  (§  209*)  —  Retubn  —  Service 

AND  FUBI-ICATION 

Code  1904,  §  2979,  provides  that  when  an 
attachment  is  returned  executed,  and  defendant 
has  not  been  served  with  a  copy  thereof  or  with 
process  in  the  suit  wherein  the  attachment  is- 
sued, an  order  of  publication  shall  be  made 
against  him.  The  circuit  court  quashed  pro- 
cess in  a  suit  and  remanded  the  case  to  rules 
to  be  matured  by  alias  process,  and  continued 
the  attachment  proceeding  thereunder,  and  the 
case  was  so  matured  and  docketed  for  trial, 
and  the  court  then  on  defendant's  special  ap- 
pearance and  motion  quashed  the  attachment  on 
the  ground  that  the  attachment  had  not  been 
properly  served  on  defendant,  or  the  case  ma- 
tured by  order  of  publication,  and  made  an  or- 
der that  publication  should  be  issued  immediate- 
ly. The  action  was  not  abated,  and  on  trial 
the  plaintiff  obtained  judgment  Held  that,  as 
personal  service  of  the  alias  process  bad  beea 
obtained  before  the  suit  was  abated,  there  had 
been  no  discontinuance  of  the  action  or  failure 
to  comply  with  the  Code  provision. 

(Ed.  Note. — For  other  cases,  see  Attachment- 
Cent  Dig.  §i  675-687,  690,  691;  Dec.  Di«  i 
209.*] 
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Error  to  Circuit  Court,  Isle  of  Wight 
Obnnty. 

Action  by  the  Water  Front  CJoal  Company, 
Incorporated,  against  the  Smlthfleld  Marl, 
Clay  &  Transportation  Company.  From  an 
order  quashing  the  process  In  the  main  suit, 
.  remanding  the  case  to  rules  to  be  matured 
by  alias  process,  and  continuing  the  attach- 
ment proceedings,  plaintiff  brings  error.  Ee- 
Yersed  and  rendered. 

R.  T.  Thorp,  of  Norfolk,  for  plaintiff  in 
error.  E.  B.  F.  Wells,  of  Norfolk,  for  de- 
fendant in  error. 

KEITH,  P.  The  Water  Front  Coal  Com- 
pany brought  its  action  in  assumpsit  in  the 
circuit  court  of  Isle  of  Wight  county  in  Jan- 
uary, 1911,  against  the  Smlthfleld  Marl,  Clay 
A  Transportation  Company.  Process  sum- 
moning the  defendant  to  appear  at  February 
rules  was  issued,  and  an  attachment  was 
also  sued  out  Upon  the  process  in  the  suit 
the  sheriff  of  Isle  of  Wight  made  the  fol- 
lowing return:  "No  officer  of  the  within- 
named  Smlthfleld  Marl,  Clay  &  Transporta- 
tion Company,  nor  any  other  person  on  whom 
there  might  be  service  of  the  within  process, 
being  within  my  county,  I  executed  the  same 
by  delivering  a  true  copy  thereof  to  the 
vrtfe  of  M.  J.  Dugan,  agent  for  the  said  com- 
pany, for  the  said  M.  J.  Dugan,  agent,  he 
(the  said  agent)  not  then  and  there  being 
found  at  his  usual  place  of  abode,  In  the 
county  of  Isle  of  Wight,  in  which  county  Is 
the  place  of  business  of  said  M.  J.  Dugan, 
agent." 

The  attachment  was  returned  as  having 
been  levied  upon  certain  specifled  personal 
property  of  the  defendant,  and  a  copy  was 
delivered  to  the  wife  of  M.  J.  Dugan,  agent 
for  the  defendant;  the  said  Dugan  not  be- 
ing found  at  his  usual  place  of  business. 

Upon  the  return  of  the  process  and  at- 
tachment, rules  were  taken,  and  the  case 
was  placed  upon  the  docket  and  was  called 
for  trial  at  the  June  term,  1911,  when  the 
defendant  appeared  specially  and  moved  the 
court  to  quash  the  process  because  It  had 
not  been  served  on  the  defendant  in  thb 
mode  prescribed  by  law,  and  for  that  reason 
the  court  quashed  the  process  In  the  main 
suit,  remanded  the  case  to  rules  to  be  ma- 
tured by  alias  process,  and  continued  the 
attachment  proceedings. 

[1,  2]  The  only  ground  assigned  in  the  cir- 
cuit court  upon  the  motion  to  quash  was 
that  the  process  had  not  been  served  on 
the  defendant  in  the  mode  prescribed  by  law. 
Section  2979,  Code  of  Virginia.  But  In  the 
argument  before  this  court  it  is  contended 
that  the  affidavit,  which  is  in  the  following 
words,  was  insufficient: 

'This  day  personally  appeared  before  me, 
A.  S.  Johnson,  clerk  of  the  circuit  court  of 
Isle  of  Wight  county,  aforesaid,  in  the  state 
of  Virginia,  O.  W.  Guy,  who  made  oath  be- 
fore me,  in  my  said  county,  that  he  is 
agent  for  the  abore  plaintiff,  and  that  a 


suit  has  been  instituted  in  the  said  court  by 
the  said  plaintiff  to  recover  against  Smith- 
field  Marl,  Clay  &  Transportation  Company, 
a  corporation,  defendant,  the  sum  of  ^even 
hundred  and  three  dollars  (11,103.17)  and 
seventeen  cents,  with  interest  thereon  from 
the  9th  day  of  January,  1911,  until  pay- 
ment, which  sum  the  affiant  believes  the 
plaintiff  is  entitled  to  or  ought  to  recover, 
and  that  the  plaintilTs  claim  is  beUeved  to 
be  just    ♦    ♦    ♦  •» 

Comparing  this  affidavit  with  the  statute 
on  attachments,  section  2959,  it  will  be  seen 
that  the  language  of  the  statute  is  that  the 
plaintiff,  his  agent  or  attorney,  "shall  make  af- 
fidavit stating  that  the  plaintiff's  claim   is 
believed  to  be  Just,    ♦    •    •    and  where  it 
is  to  recover  a  debt  or  damages  for  the 
breach  of  a  contract,  express  or  implied,  or 
damages  for  a  wrong,  a  certain  sum  which 
(at  least)  the  affiant  believes  the  plaintiff  is 
entitled  to  or  ought  to  recover,    ♦    ♦    ♦•• 
while  the  affidavit  omits  the  words  ''at  least,** 
and   for   this  omission  defendant   in  error 
claims  that  the  attachment  should  be  quashed. 
It  would  be  a  sufficient  answer  to  the  con- 
tention in  this  court  to  say  that  it  was  not 
made  in  the  circuit  court,  where  the  plain- 
tiff would  have  had  an  opportunity  to  cor- 
rect it,  for  the  affidavit  required  by  the  stat- 
ute may  be  made  at  any  time  before  anoth- 
er  person    obtains   the    right     Orode    v. 
Buchanan,  22  Grat  (63  Va.)  205. 

But  we  are  further  of  opinion  that  the 
objection  is  not  well  taken.  It  is  true  that 
in  Dulhi  v.  McCaw,  39  W.  Va.  721,  20  S.  B. 
681,  the  Supreme  Court  of  West  Virginia 
quashed  an  attachment  which  omitted  the 
phrase  '*at  least,''  as  not  being  a  substan- 
tial compliance  with  the  terms  of  the  statute, 
following  the  case  of  Altmeyer  v.  Caulfleld, 
37  W.  Va.  847,  17  S.  E.  409,  in  which  Judge 
Dent  filed  a  very  persuasive  dissenting  opin- 
ion. 

in  Kennedy  v.  Morrison,  81  Tex.  207,  the 
district  court  quashed  the  attachment  be- 
cause the  affiant  did  not  state  that  the  de^ 
fendant  was  "Justly"  indebted,  according  to 
the  requirement  of  the  statute,  but  on  appeal 
this  was  reversed,  the  court  saying:  'Tlie 
pleadings  of  the  plaintiff  in  the  attachment 
filed  under  oath  must  show  conclusively  to 
the  court  a  certain  amount  'Justly'  due;  and 
whether  or  not  It  is  Justly  due  does  not  de- 
pend upon  the  sworn  statement  of  the  par- 
ty of  the  Justness,  but  on  the  proper  allega- 
tions of  the  indebtedness,  showing  the  same 
is  Just  and  this  statement  to  be  under  oath. 
There  can  be  no  doubt  that  any  court  would, 
upon  demurrer  to  the  petition,  decide  that 
the  defendant  was  'Justly'  indebted  agree- 
ably to  the  statement" 

And  in  Grover  v.  Buck,  34  Biich.  519,  the 
court  held  that  "an  affidavit  for  a  writ  of  at- 
tachment, which  states  positively  the  amount 
due  over  and  above  all  legal  set-offs,  is  not  ob- 
jectionable for  want  of  the  qualifying  words, 
'as  near  as  may  be.'    The  affiant  states  the 
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sum  'as  near  as  may  be*  wben  he  states  it 
exactly." 

In  Clinch  River  Mineral  Go.  t.  Harrison,  01 
Va.  122,  21  S.  B.  660,  this  court  said:  "Af- 
fidavits as  to  the  ground  of  attachment  are 
always  to  be  strictly  construed,  and  any 
omission  of  the  requirements  of  the  statute 
is  fatal  to  the  attachment;  but,  if  the  lan- 
guage of  the  affidavit  necessarily  Implies 
the  fact,  it  is  sufficient  Hence  an  affidavit 
'that  the  claim  is  Just,'  and  'that  the  de- 
fendant is  converting,'  etc.,  is  a  sufficient 
compliance  with  a  statute  which  requires 
an  affidavit  'that  the  claim  is  believed  to  be 
just,'  and  'that  to  the  best  of  affiant's  belief 
defendant  is  converting,'  etc," 

In  the  affidavit  before  us  the  plaintiff 
states  with  the  utmost  exactness  the  amount 
which  he  is  entitled  to  recover,  and  that  he 
believes  his  claim  to  be  just  The  adverbial 
phrase  "at  least"  does  not  qualify,  in  our 
judgment,  the  amount  claimed,  but  serves 
merely  to  emphasize  the  mode  of  stating  the 
amount  which,  as  we  have  seen,  is  set  forth 
in  the  affidavit  with  the  utmost  exactness — 
to  the  uttermost  farthing. 

In  pursuance  of  the  order  of  the  court, 
alias  process  was  issued,  was  duly  executed, 
and  the  case  was  matured  and  put  upon  the 
docket  for  trial  at  the  October  term. 

At  the  October  term  (November  16,  1911), 
the  defendant  again  appeared  specially  and 
moved  the  court  to  quash  the  attachment 
for  the  reason  that,  upon  the  return  of  the 
attachment  executed,  the  defendant  had  not 
been  served  with  a  copy  of  the  attachment 
or  with  process  in  the  suit  and  that  no 
order  of  publication  was  made  against  it, 
and,  by  order  entered  on  that  day  (Novem- 
ber 16th),  the  court  quashed  the  attachment, 
to  which  action  of  the  court  plaintiff  ex- 
cepted and  filed  its  bill  of  exception  No.  1, 
which  is  made  a  part  of  the  record. 

As  the  judgment  of  the  court  In  quashing 
the  attachment  was  based  solely  on  the 
ground  that  the  case  had  not  been  onatured 
by  order  of  publication,  the  plaintiff,  with- 
out waiving  its  exception  No.  1,  moved  the 
court  to  remand  the  cause  to  rules  to  be  ma- 
tured by  order  of  publication,  which  the 
court  refused  to  do,  and  the  plaintiff  again 
excepted,  which  exception  Na  2  is  also  made 
a  part  of  the  record. 

At  the  same  term  (November  17,  1911),  the 
case  was  tried,  and  the  plaintiff  obtained 
judgment  for  $1,103.17,  with  Interest  from 
the  9th  day  of  January,  1911,  and  costs. 

[8,4]  It  appears  that  the  suit  was  proper- 
ly commenced  and  original  process  properly 
issued.  It  further  appears  that  the  suit 
has  never  abated,  and  that  the  plaintiff  ob- 
tained judgment  therein  at  the  October  term, 
1911,  to  which  judgment  there  was  no  ex- 
ception. It  further  appears  that  the  attach- 
ment was  properly  sued  out  upon  proper 
grounds  and  sufficient  affidavit,  and  was  du- 
ly levied  upon  the  property  of  the  defend- 
ant 


It  will  thus  be  seen  that  the  action  of  the 
court  in  quashing  the  attachment  is  based, 
not  upon  any  defect  in  the  attachment  itself, 
or  In  the  levy  of  the  attachment,  or  in  the 
process  hy  which  the  suit  was  commenced, 
but  rests  solely  upon  the  ground  that  upon 
the  return  of  the  process,  it  did  not  appear 
that  it  had  been  properly  served  upon  the 
defendant,  or  that  a  copy  of  the  attachment 
had  been  properly  served  upon  it,  and  that 
an  order  of  publication  should  have  been  is- 
sued immediately ;  and  it  is  claimed  that  the 
action  of  the  court  Is  justified  by  section 
2979  of  the  Ck>de  of  Vlrginiat  which  provides 
that:  "When  an  attachment,  except  under 
sections  twenty-nine  hundred  and  sixty  and 
twenty-nine  hundred  and  sixty-one  and  twen- 
ty-nine hundred  and  sixty-two,  is  returned 
executed,  if  the  defendant  has  not  been  serv- 
ed with  a  copy  of  the  attachment,  or  with 
process  In  the  suit  wherein  the  attachment 
issued,  an  order  of  publication  shall  be  made 
against  him." 

The  case  having  been  brought  before  us 
by  writ  of  error,  it  is  insisted  by  the  plain- 
tiff in  error  that  the  court  erred  in  quash- 
ing the  attachment 

In  this  case  the  defendant  had  not  been 
served  with  a  copy  of  the  attachment  or  of 
the  process  in  the  suit  wherein  the  attach- 
ment issued,  and  a  case  was  presented  In 
which  an  order  of  publication  should  have 
been  made  against  it  The  defendant  in  er- 
ror contends  that  it  should  have  been  made 
Immediately  upon  return  of  the  attachment 
executed;  it  appearing  that  the  defendant 
had  not  been  served  with  a  copy  thereof  or 
with  process  in  the  suit  wherein  it  was  is- 
sued. 

In  Pulllam  v.  Aler,  16  Grat  (56  Va.)  54,  an 
attachment  was  sued  out  under  the  first  see* 
tlon  of  chapter  151  of  the  Code  of  1849, 
which  provides  that:  "When  any  suit  is  in- 
stituted for  any  debt,  or  for  damages  for 
breach  of  any  contract,  an  affidavit  stating 
the  amount  and  justice  of  the  claim,  that 
there  is  present  cause  of  action  therefor,  that 
the  defendants  or  one  of  the  defendants  is 
not  a  resident  of  this  state,  and  that  the 
affiant  believes  be  has  estate  or  debts  due 
him  within  the  county  or  corporation  in 
which  the  suit  is,  or  that  he  is  sued  with  a 
defendant  residing  therein,  the  plaintiff  may 
forthwith  sile  out  of  the  clerk's  office  an  at> 
tachment  against  the  estate  of  ther  nonresi- 
dent defendant  for  the  amount  so  stated." 
The  attachment  recited  that,  "whereas,  since 
the  institution  of  a  suit  *  *  *  there  has 
been  filed  in  the  clerk's  office  of  the  said 
court  an  affidavit,  ♦  ♦  • »»  and  it  was  as- 
signed as  error  that  the  process  appearing  on 
its  face  to  have  been  Issued  since  the  in- 
stitution of  the  suit  was  irregularly  issued, 
and  that  It  was  the  duty  of  the  court  before 
whom  It  came  ex  officio  to  quash  It  because 
the  language  was  that  It  should  be  Issued 
"forthwith";  the  contention  being  that  the 
statute  had  a  narrow  and  restricted  meaning^ 
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which  referred  to  the  instant  of  time  spoken 
of.  But  the  court,  Judge  Allen  delivering 
the  opinion,  held  that:  "An  attachment  may 
he  Issued  under  the  first  section  of  the  Code, 
c.  151,  p.  600,  after  the  action  has  been  com- 
menced, if  it  be  done  before  the  abatement 
of  the  suit  by  the  return  of  the  officer." 

In  Cooper  v.  Reynolds,  10  Wall.  308,  19  L. 
Ed,  931,  the  Supreme  Court,  speaking 
through  Mr.  Justice  Miller,  said:  "The  levy 
of  the  writ  of  attachment  is  the  one  essential 
requisite  to  ju'-lsdictlon,  as  It  unquestionably 
is  in  proceedings  purely  in  rem.  Without 
this  the  court  can  proceed  no  further;  with 
it,  the  court  can  proceed  to  subject  that  prop- 
erty to  the  demand  of  the  plaintiff.  If  the 
writ  of  attachment  is  the  lawful  writ  of  the 
court,  issued  in  proper  form  under  the  seal 
of  the  court,  and  if  it  is  by  the  proper  offi- 
cer levied  upon  property  liable  to  the  attach- 
ment, when  such  a  writ  is  returned  into 
court,  the  power  of  the  court  over  the  res  is 
established.  The  affidavit  is  the  preliminary 
to  issuing  the  writ  It  may  be  a  defective 
affidavit,  or  possibly  the  officer  whose  duty  it 
is  to  issue  the  writ  may  have  failed  in  some 
manner  to  observe  all  the  requisite  formali- 
ties; but,  the  writ  being  issued  and  levied, 
the  affidavit  has  served  its  purpose,  and, 
though  a  revisory  court  might  see,  in  some 
such  departure  from  the  strict  direction  of 
the  statute,  sufficient  error  to  reverse  the 
Judgment,  we  are  unable  to  see  how  that  can 
deprive  the  court  of  the  jurisdiction  acquired 
by  the  writ  levied  upon  defendant's  property. 

"So,  also,  of  the  publication  of  notice.  It 
is  the  duty  of  the  court  to  order  such  publi- 
cation, and  to  see  that  it  has  been  properly 
made,  and,  undoubtedly,  if  there  has  been  no 
such  publication,  a  court  of  errors  might  re- 
verse the  judgment. 

"But  when  the  writ  has  been  issued,  the 
property  seized,  and  that  property  been  con- 
demned and  sold,  we  cannot  hold  that  the 
court  had  no  jurisdiction  for  want  of  a  suf- 
ficient publication  of  notice." 

It  is  true  that  In  Cooper  v.  Reynolds  there 
was  a  collateral  attack  upon  the  judgment  in 
the  attachment  suit  while  in  the  case  be- 
fore us  the  validity  of  the  attachment  was 
brought  directly  in  issue  by  the  proceeding 
which  we  are  called  upon  to  review.  Certain- 
ly the  return  made  by  the  sheriff  upon  the 
original  writ  was  insufficient  and  was  prop- 
erly quashed,  but  in  consequence  of  that  re- 
turn the  clerk  had  placed  the  case  upon  the 
court's  docket  where  it  remained  until  the 
June  term,  when  the  defendant  appeared 
specially  and  moved  the  court  to  quash  the 
process,  which  was  done,  the  case  was  re- 
manded to  rules  to  be  matured  by  alias  pro- 
cess, and  the  attachment  proceeding  w^as  con- 
tinued. The  alias  process  directed  by  the 
court  to  issue  was  duly  executed,  and  the 
case  was  matured  and  put  upon  the  docket 
for  trial  at  the  October  term,  when  the  de- 


fendant again  appeared  specially  and  moTed 
the  court  to  quash  tbe  attachment  for  tlie 
reason  that  upon  the  return  of  the  attach- 
ment, the  defendant  had  not  been  served  with 
a  copy  thereof  or  with  process  in  the  suit 
and  that  no  order  of  publication  was  made* 
against  it  and  thereupon  the  court  quashed 
the  attachment 

W*e  are  of  opinion  that  there  was  a  con- 
tinuity of  process  from  the  beginning  of  this 
suit  to  the  end.  Process  was  regularly  Is- 
sued, but  irregularly  served  in  the  first  in- 
stance, and,  when  It  was  quashed  and  an 
alias  summons  directed  and  served,  th^re 
had  been  no  discontinuance  of  the  action; 
and,  the  personal  service  of  the  alias  process 
having  been  obtained  before  the  suit  was 
abated,  there  was  a  compliance  with  section 
2979  of  the  Code,  construed  in  the  light  of 
Judge  Allen's  opinion  in  PuUiam  y.  Aler,  sa- 
pra. 

For  these  reasons  we  are  of  opinion  that 
there  is  error  in  the  judgment  complained 
of,  for  which  it  must  be  reversed,  and  this 
court  will  proceed  to  enter  such  judgment  as 
the  circuit  court  should  have  rendered. 

Reversed. 


(114  Va.  789) 

NORI'OLK  ft  W.  RY.  CO.  et  aL  t.  INTER- 
STATE R.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 

16,  1913.) 

Corporations  (§  394*)  —  Review— Questiows 
OF  Fact— State  Oobporation  Commission. 
In  view  of  the  constitutional  provision  that 
the  action  of  the  State  Corporation  Commission 
shall  on  appeal  be  rej^arded  as  "prima  facie  just, 
reasonable  and  correct,*'  a  finding  which  the 
evidence  does  not  fairly  show  to  be  unwarranted 
will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Corp<H:ations, 
Cent.  Dig.  §  1576 ;   Dec.  Dig.  §  394.«] 

Appeal  from  State  Corporation  C/ommis- 
sion. 

From  a  final  order  of  the  State  Corpora- 
tion Commission  which  established  the  right 
of  the  Interstate  Railroad  Company  to  take 
by  condemnation  proceedings  certain  prop- 
erty of  the  Norfolk  ft  Western  Railway  Com- 
pany and  others  for  its  line  through  the 
town  of  Norton  to  a  connection  with  the 
Wise  Terminal  Railroad  Company,  and  for 
depot  and  other  facilities,  the  Norfolk  ft 
Western  Railway  Company  and  others  ap* 
peaL     Aflarmed. 

J.  I.  Doran,  of  Philadelphia,  Pa.,  A.  S. 
Brandels,  of  Louisville,  Ky.,  E.  M.  B\ilton, 
of  Wise,  W.  A.  Northcutt,  of  Louisville,  Ky., 
L.  H.  Cocke  and  O.  T.  Duncan,  both  of  Wise, 
for  appellants.  Bullitt  &  Chalkley,  of  Big 
Stone  Gap,  for  appellee. 

HARRISON,  J.  This  appeal  is  from  a 
final  order  of  the  State  Corporation  Com- 
mission which  establishes  the  right  of  the 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indext 
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appellee  company  to  take  by  condemnation 
proceedings  certain  property  of  the  appel- 
lant companies  for  Its  line  through  the  town 
of  Norton  to  a  connection  with  the  Wise 
Terminal  Railroad  Company,  and  for  depot 
and  other  facilities. 

It  api)ears  that  more  than  20  years  ago 
the  two  appellant  companies  projected  their 
respective  railroads  to  a  point  in  \v  ise  coun- 
ty now  the  town  of  Norton  for  the  purpose 
of  forming  a  connection  with  their  tracks. 
At  the  point  of  connection  the  two  companies 
acquired  a  tract  of  land  containing  110  acres 
for  terminal  facilities.  Not  more  than  one- 
fifth  of  this  land  is  now  used  for  railroad 
purposes  by  the  appellants,  and  it  is  through 
certain  portions  thereof  that  the  appellee 
railroad  company  has,  by  the  order  appealed 
from,  been  allowed  to  condemn  a  right  of 
way. 

In  disposing  of  this  controversy  the  chair- 
man of  the  Corporation  Commission  has  re- 
duced the  views  of  that  tribunal  to  writing 
and  made  the  same  a  part  of  the  record  as 
follows: 

"The  Commission  feels  as  well  prepared  to 
decide  this  case  now  as  it  would  be  after  fur- 
ther consultation  and  consideration. 

•*Our  jurisdiction  is  conferred  and  limited 
by  section  52  of  chapter  5  of  an  act  concern- 
ing corporations  (clause  62,  §  llOSe,  Pol- 
lard's Code),  which  reads  as  follows:  *No 
corporation  shall  take  by  condemnation  pro- 
ceedings any  property  belonging  to  any 
other  corporation  possessing  the  power  of 
eminent  domain,  unless  after  hearing  all 
parties  in  interest  the  State  Corporation 
Comipission  shall  certify  that  a  public  neces- 
sity or  that  an  essential  public  convenience 
shall  so  require,  and  shall  give  its  permis- 
sion thereto,  and  in  no  event  shall  one  cor- 
poration take  by  condemnation  proceedings 
any  property  owned  by  and  essential  to  the 
purposes  of  another  corporation  possessing 
the  power  of  eminent  domain.' 

*To  determine  the  issue  raised  by  the  pe- 
tition, we  are  required  to  certify  whether 
or  not  a  public  necessity  or  an  essential 
public  convenience  requires  the  condemna- 
tion of  the  property  described  in  the  petition 
by  the  Interstate  Railroad  Company;  and, 
further,  to  ascertain  whether  the  property 
which  that  company  proposes  to  condemn  is 
essential  to  the  purposes  of  the  Norfolk  & 
Western  Railway  Company. 

"We  are  not  Impressed  with  the  soundness 
of  the  suggestion  that  the  proposed  location 
is  not  proper.  We  think  that  such  locations, 
as  fixed  by  the  amended  petition,  are  at  the 
places  where  they  will  do  the  Norfolk  and 
Western  the  least  damage,  and  hence  we 
do  not  suggest  any  amendment  or  change 
therein. 

"The  suggestion  that  there  is  a  county 
road  which  will  be  Interfered  with  is  not 
sustained  by  the  evidence.  The  facts  are 
that  negotiations  are  pending,  the  railway 


company  having  made  a  proposition  to  the 
board  of  supervisors  of  Wise  county  which 
has  not  yet  been  accepted,  and  which,  at 
any  time  before  it  is  accepted  by  the  county 
authorities,  may  be  withdrawn  by  the  com- 
pany. The  county  has  neither  accepted  it 
nor  done  anything  under  the  license  to  es- 
tablish the  road  through  the  company's  prop- 
erty. 

**There  Is,  of  course,  room  for  a  fair  dif- 
ference of  opinion  as  to  what  constitutes  an 
essential  public  convenience  within  the  mean- 
ing of  the  statute.  The  language  is  general 
in  terms,  and  has  never  been  defined,  and 
we  are  of  opinion  that  such  general  terms 
were  used  for  the  purpose  of  giving  this 
tribunal  certain  discretion  in  the  application 
of  the  general  policy  of  the  state  with  ref- 
erence to  the  building  of  railways.*  The 
*rule  of  reason,'  alx)ut  which  we  hear  so 
much  at  tills  particular  time,  should  be  ap- 
plied. The  general  policy  of  this  state  is 
well  established.  That  policy  Is  to  encourage 
the  building  and  extension  of  railways.  In 
general  terms  it  may  be  said  that  this  com- 
monwealth considers  railroads  essential  pub- 
lic conveniences;  otherwise  they  would  not 
be  vested  with  the  power  of  eminent  domain, 
and  the  right  to  take  private  property,  prac- 
tically at  will,  by  condemnation. 

"The  true  construction  of  the  statute,  how- 
ever, requires  that,  when  one  public  service 
corporation  proposes  to  condemn  the  proper- 
ty of  another,  there  shall  be  some  greater 
reason  than  the  general  policy  of  the  state 
just  referred  to.  Thus  construing  it,  we  in- 
quire as  to  whether  an  essential  public  con- 
venience requires  this  extension  of  the  Inter- 
state Railroad  Company.  The  evidence  sub- 
mitted has  convinced  us  that  it  does.  The 
people  of  Norton  and  the  general  public  trav- 
eling through  Norton  are  now  greatly  incon- 
venienced by  the  fact  that  the  passenger 
station  of  the  Interstate  is  about  a  mile  dis- 
tant from  the  joint  passenger  station  of 
the  Norfolk  &  Western  and  Louisville  & 
Nashville,  which  is  also  used  by  two  other 
railroads  entering  Norton.  Therefore,  the 
general  public  wHl  be  greatly  convenienced 
if  the  Interstate  station  is  located  nearer  to 
their  station.  That  the  town  council  believe 
that  the  accomplishment  of  the  purpose  of 
the  Interstate  will  prove  to  be  a  public  con- 
venience is  perfectly  apparent,  because  they 
have  by  ordinance  agreed  to  devote  one-third 
of  the  principal  street  of  the  town  to  this 
enterprise.  The  proposed  station  then  is  in 
our  opinion  an  essential  public  convenience 
to  the  people  of  the  town  of  Norton  and 
convenience  to  the  traveling  public  going 
through  the  town.  It  appears  that  the  pub- 
lic convenience  will  also  be  promoted  by  the 
proposed  connection  of  the  Interstate  with 
the  Wise  Terminal  Company,  which  will  af- 
ford an  outlet  for  coal  produced  from  a 
large  number  of  coal  mines,  present  and 
prospective,  located  on  Guest  river,  by  in- 
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creasing  competition  between  tlie  railways  at 
Norton,  and  by  affording  tbese  coal  oper- 
ators a  new  market,  a  better  market  or  an 
enlarged  market  for  their  product  This 
will  be  brought  about  by  permitting  such 
coal  to  be  transported  via  the  Interstate, 
Virginia  &  Southwestern,  and  Southern  Rail- 
way System,  these  three  companies  co-operat- 
ing and  likely  to  make  Joint  rates,  whereas 
the  Norfolk  &  Western  and  Louisville  & 
Nashville  do  not  now  make  rates  favorable 
to  the  large  territory  now  reached  by  the 
Southern. 

"We  conclude,  therefore,  that  the  proposed 
extension  and  improvement  is  an  essential 
public  convaiience  to  the  coal  operators  as 
well  as  to  the  general  public  of  that  section. 

"The  other  question  remaining  Is  whether 
the  property  which  the  Interstate  proposes 
to  condemn  is  essential  to  the  purposes  of 
the  Norfolk  &  Western.  As  to  this  we  have 
no  doubt  whatever.  The  property  was  ac- 
quired many  years  ago.  It  has  been  held, 
very  wisely  from  the  company's  point  of 
view,  with  the  view  of  meeting  future  needs.* 
It  would,  however,  be  contrary  to  public 
policy  to  permit  this  large  body  of  land  to 
be  withdrawn  from  use  and  held  so  as  to 
prevent  proper  railway  development  at  Nor- 
ton. It  is  claimed  by  the  Norfolk  &  Western 
and  Louisville  &  Nashville  that  all  of  the 
land  is  necessary  for  the  purpose  of  build- 
ing a  roundhouse  and  many  additional  tracks. 
There  is,  however,  no  intention  to  build  such 
roundhouse  or  to  locate  such  additional 
tracks,  except  when  and  as  they  shall  be 
needed,  and  there  is  nothing  in  this  evidence 
to  indicate  that  any  such  Improvements  will 
be  needed  any  more  rapidly  in  the  future 
than  they  have  in  the  past  At  this  time, 
of  that  entire  tract  of  land,  consisting  of  110 
acres,  the  testimony  shows  that  only  about 
two-tenths  is  occupied.  As  to  the  location 
of  the  roundhouse  in  that  particular  comer 
of  the  land  which  the  Interstate  needs  for 
its  purposes,  we  think  that  the  plats  filed 
and  the  oral  evidence  submitted  plainly  show 
that  its  location  can  be  readily  changed,  and 
that  it  may  be  placed  nearer  the  center  of 
the  property.  It  is  also  plainly  apparent  to 
us  that  even  larger  Improvements  than  those 
suggested  could  be  located  nearer  the  center 
of  the  property,  and  that  the  proposed  track 
of  the  Interstate  may  cross  the  comer  diag- 
onally, as  proposed  by  the  plan,  without  seri- 
ously interfering  with  such  proposed  future 
improvements  by  the  Norfolk  &  Western  and 
Louisville  &  Nashville. 

"As  to  the  eastern  portion  of  the  yard, 
while  the  tracks  are  more  congested  than 
they  should  be,  still,  inasmuch  as  there  Is 
no  other  practical  way  of  getting  through 
Norton  and  serving  the  public  there  properly 
without  unreasonable  expense,  we  think  the 
prayer  of  the  petition  should  be  grantea. 
The  other  plans  suggested  are  all  very  ex- 


pensive, and  we  are  of  opinion  that  the  land 
desired  by  the  Interstate  is  not  essoitial  to 
the  Norfolk  &  Western,  and  that  the  pro- 
posed extension  of  the  Interstate  can,  and 
should  be,  located  thera  There  is  sufficient 
room  to  do  this  without  interfering  with  any 
property  that  is  essential  to  the  purposes  of 
the  Norfolk  &  Western,  and  both  can  operate 
there  without  seriously  interfering  with  each 
other. 

"For  the  reasons  here  Indicated,  the  Oom- 
mission  is  prepared  to  enter  an  order  grant- 
ing the  prayer  of  the  petition." 

The  evidence  in  this  case,  which  is  volu- 
minous, has  been  given  due  consideration. 
The  facts  necessary  to  a  proper  understand- 
ing of  the  questions  involved  are  clearly  and 
sufficiently  stated  in  the  opinion  of  the  Oom- 
mission. 

The  weight  and  force  to  be  given  the  con- 
clusions reached  by  the  Corporation  Commis- 
sion is  emphasized  by  the  Constitution,  which 
provides  that  the  action  of  the  Commission 
shall,  on  appeal,  be  regarded  as  "prima  facie 
just,  reasonable,  and  correct"  The  finding 
of  the  Commission  cannot,  therefore,  be  dis- 
turbed in  the  case  before  us,  unless  the  evi- 
dence clearly  shows  that  the  finding  was  un- 
warranted. This  it  does  not  do.  On  the  con- 
trary, we  are  unable  to  see  how  the  Corpora- 
tion Commission  could,  with  due  regard  to 
the  rights  of  all  parties,  including  the  pub- 
lic, have  reached  a  more  Just,  reasonable,  and 
correct  conclusion. 

The  Judgment  complained  of  must  there- 
fore be  affirmed. 

Affirmed. 


014  Va.  »0 

CLATVILLB  MFG.  CO.  et  aL  v.  SOUTHERN 

RY.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 

16,  1913.) 

Railroads  (§  60*)— DiscoNnwunro  Stations 

—Corporation  Commission. 

The  station  Clayville  not  having  facilities 
eqonl  to  Dorset,  an  older  station  only  nine- 
tenths  of  a  mile  distant,  and  it  being  agreed 
that  both  stations  were  not  necessary,  an  order 
of  the  State  Corporation  Commission  discon- 
tinuing the  station  at  Clayville  was  proper. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  134,  186 ;   Dec.  Dig.  |  60.*] 

Appeal  from  State  Corporation  Commission. 

Petition  by  the  Southern  Railway  Com- 
pany to  discontinue  its  station  at  Clayville. 
From  an  order  of  the  State.  Corporation 
Commission  discontinuing  such  station,  the 
Clayville  Manufacturing  Company  and  others 
appeal.    Affirmed. 

W.  M.  Justis,  Jr.,  of  Richmond,  for  ap- 
pellants. Williams  ft  Tunstall,  of  Norfolk, 
for  appellee. 

KEITH,  P.  This  litigation  originated  in  a 
petition  upon  the  part  of  the  Southern  Rall- 


•For  otlier  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indezei 
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way  Company  to  the  State  GorporatloD  Com- 
mission to  discontinue  its  station  at  Dorset, 
a  few  miles  south  of  Richmond  City  in 
Powhatan  county.  The  Commission,  after 
hearing  the  case,  declined  to  grant  permis- 
sion to  discontinue  the  station,  and  there- 
upon, on  the  5th  of  January,  1911,  the  South- 
em  Railway  Company  applied  to  the  Con^- 
mission  for  leave  to  discontinue  its  station 
at  Clayvllle,  a  point  on  its  railway  nine- 
tenths  of  a  mile  south  of  Dorset  After  an 
informal  hearing,  the  CommiBslon  determin- 
ed to  grant  the  petition  and  to  discontinue 
the  station,  and  thereupon  the  Clayvllle  Man- 
ufacturing Company  and  certain  citizens  who 
were  interested  in  the  subject  appeared  in 
order  to  take  an  appeal  from  this  order.  It 
seems  that  no  record  had  been  made  of  what 
ia  styled  an  informal  hearing  of  the  case, 
but  at  the  instance  of  the  parties  interested 
the  Commission  permitted  the  Clayvllle  Man- 
ufacturing Company  and  others  to  file  their 
petition,  to  which  the  Southern  Railway  Com- 
pany filed  its  answer,  and  a  formal  hearing 
was  had  before  the  Commission.  A  number 
of  witnesses  were  introduced  on  behalf  of 
the  petitioners  and  the  defendant,  and  the 
cause  was  fully  argued  before  the  Commis- 
sion, which  after  having  made  a  personal 
inspection  <tf.  the  two  stations  at  Dorset  and 
Qayville,  and  it  being  conceded  by  all  par^ 
ties  that  the  railroad  company  ought  not  to 
be  required  to  maintain  two  agencies  in  such 
(dose  proximity,  the  Commission  determined 
to  discontinue  the  station  at  Clayvllle,  and 
adhered  to  its  former  determination  to  main- 
tain that  established  at  Dorset  From  this 
order  the  Clayvllle  Manufacturing  Company 
and  others  appealed  to  this  court 

The  petition  raises  numerous  questions  of 
factt  with  which  the  opinion  of  the  Commis- 
sion, which  is  made  a  part  of  the  record, 
deals  with  in  a  full  and  satisfactory  man- 
ner, and  we  feel  that  we  cannot  do  better 
than  to  adopt  that  opinion  in  disposing  of 
the  case  here.    It  is  as  follows: 

"Moseley,  Dorset,  and  Clayvllle  are  stations 
on  the  Southern  Railway  a  few  miles  south 
of  the  city  of  Richmond,  in  Powhatan  coun- 
ty. Moseley  is  the  point  where  the  Tide- 
water &  Western  Railroad  crosses  the  tracks 
of  the  Southern  Railway.  A  station  was 
made  necessary  here  by  reason  of  it  being  a 
Junction '  point-  One  mile  and  two-tenths 
south  of  Moseley  is  Dorset  Nine-tenths  of 
a  mile  south  of  Dorset  Is  Clayvllle. 

''In  the  summer  of  1908  the  Southern  Rail- 
way Company  made  application  to  the  State 
Corporation  Commission  to  be  allowed  to 
discontinue  the  agency  at  Dorset  A  num- 
ber of  the  patrons  of  the  Dorset  station  op- 
posed this  application,  and  a  hearing  was 
had  before  the  Commission  at  its  courtroom 
in  Richmond  on  the  9th  day  of  December, 
1908,  and  testimony  was  heard  for  both  the 
applicant  and  those  in  opposition,  and  there- 
upon on  the  15th  day  of  December,  1906,  the 


Commission  entered  an  order  denying  the  ap- 
plication of  the  Southern  Railway  Com- 
pany to  discontinue  its  agency  at  Dorset,  and 
gave  the  following  reasons: 

''This  is  an  application  of  the  Southern 
Railway  Company  to  discontinue  the  agency 
at  Dorset  station,  on  the  line  of  said  rail- 
way company  in  Powhatan  county,  Va. 

"'It  appears  from  the  evidence  that  this 
station  was  established  many  years  ago,  and 
that  its  location  was  the  most  suitable  one 
from  the  fact  that  the  public  roads  of  the 
county  led  to  this  point,  and  that  the  ground 
upon  which  the  station  was  located  was 
easy  of  access  and  very  oonvenioit  for  the 
unloading  and  loading  of  both  passengers 
and  freight 

"  'When  what  is  known  as  the  Tidewater 
ds  Western  Railroad  was  built  several  years, 
ago,  it  crossed  the  Southern  Railway  at  a 
point  called  Moseley,  where  an  agency  was 
established  by  the  Southern  Railway.  This 
point  is  is/io  miles  north  of  Dorset,  but  it 
was  made  necessary  by  reason  of  the  Junc- 
tion of  the  two  roads.  Later,  the  Powhatan 
Clay  Manufacturing  Company  established,  at 
a  point  just  nine-tenths  of  a  mile  south  of 
Dorset,  what  was  supposed  would  develop 
into  a  very  large  and  continuing  industry 
for  the  manufacture  of  clay  into  bricks,  etc. 
For  the  accommodation  of  this  day  man- 
ufacturing company  the  Southern  Railway 
established  an  agency  station  at  this  point, 
known  as  Clayvllle. 

"  *From  the  evidence  before  us  in  this  case 
it  appears  that  the  Powhatan  Clay  Man- 
ufacturing Company  has  practically  gone  out 
of  business,  because  the  day  upon  which  it 
depends  for  a  successful  continuation  of  its 
business  has  about  been  exhausted,  and  that 
it  has  already  sold  and  removed  some  of  its 
machinery.  It  further  appears  that  the  con- 
venience and  facilities  for  unloading  and 
loading  freight  both  at  Moseley  and  Clay- 
vllle, are  very  inadequate,  and  that  people 
living  much  nearer  to  the  stations  Moseley 
and  Clayvllle  than  to  Dorset  prefer  to  make 
the  longer  haul  to  Dorset 

"'Furthermore,  it  appears  that  many,  if 
not  all,  patrons  of  Dorset,  if  this  agency 
should  be  discontinued,  in  going  to  the  sta- 
tion at  Clayvllle,  would  have  to  follow  the 
roads  that  lead  to  Dorset  and  then  nearly 
a  mile  further,  and  for  the  most  part  over 
the  private  road  on  the  land  of  the  Powhatan 
Clay  Manufacturing  Company. 

**  *There  can  be  no  doubt  but  that  the  ap- 
proaches to  Dorset  and  the  facilities  in  and 
about  the  station  are  far  superior  to  those 
of  either  Moseley  or  Clayvllle,  and  that  the 
number  of  people  patronizing  the  Dorset  sta- 
tion, and  who  prefer  to  continue  to  patronize 
it  are  very  much  greater  than  those  who 
patronize  the  stations  Moseley  and  Clayvllle. 

**  The  Commission  does  not  think  it  would 
be  justified,  in  view  pf  the  evidence  before 
it,  in  authorizing  a  discontinuance  of  the 
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agency  at  Dorset,  and  the  application  of  tlie 
Southern  Railway  Colnpany  is  denied.' 

"On  January  6th  of  this  year  application 
was  made  to  the  Commission  by  the  South- 
em  Railway  Company  to  discontinue  the 
agency  at  Clayville.  The  people  in  the  local- 
ity of  Clayville  opposed  this  application,  and 
a  time  was  fixed  for  an  informal  conference. 
The  citizens  living  in  the  vicinity  of  Dorset 
were  notified  of  this  conference,  and  on  the 
day  fixed  for  the  same  a  number  of  citizens 
appeared  representing  both  stations,  and,  aftr 
er  the  Commission  had  heard  the  statements 
of  a  number  of  them,  it  was  announced  that 
the  Commission  would  malse  a  personal  in- 
spection of  the  conditions  and  surroundings 
of  both  stations.  It  may  be  stated  here  that 
at  said  informal  conference  it  was  conceded 
by  parties  representing  both  Dorset  and  Clay- 
ville that  the  railway  company  ought  not  to 
be  required  to  maintain  two  agencies  in  such 
close  proximity,  and  that  one  of  them  should 
be  abandoned.  The  Commission  made  the  in- 
spection of  the  premises  and  the  conditions 
existing  at  and  about  each  of  said  stations 
and  in  the  vicinity  of  each,  and,  after  such 
inspection,  the  Commission  announced  to  the 
counsel  of  the  parties  interested  that  Dorset 
should  be  maintained,  and  that  the  railway 
company  would  be  allowed  to  discontinue  the 
agency  at  Clayville.  Afterwards  the  counsel 
representing  the  people  of  Clayville  express- 
ed a  desire  to  appeal,  but  no  record  had  been 
Isept  of  the  proceedings,  and,  finding  it  diffi- 
cult to  prepare  a  record  so  as  to  make  a 
satisfactory  application  for  an  appeal,  asked 
the  Commission  to  be  allow^ed  to  file  a  peti- 
tion upon  which  a  formal  hearing  could  be 
bad  and  the  record  gotten  in  such  shape  that 
an  appeal  could  be  taken.  A  petition  was 
thereupon  filed  in  the  name  of  the  common- 
wealth, at  the  relation  of  the  Clayville  Man- 
ufacturing Company  and  others,  setting  forth 
variqus  reasons  why  the  Clayville  station 
sbould  be  maintained,  praying  that  this 
Fhould  be  done,  and  making  the  Southern 
Hallway  Company  a  party  defendant  to  said 
petition.  The  Southern  Railway  Company 
tiled  its  answer  and  a  formal  hearing  was 
bad  before  the  Commission  at  its  courtroom 
in  Kichmoud  on  May  16th  and  17th  last.  A 
number  of  witnesses  were  introduced  by  the 
petitioners  and  defendant,  and,  after  the  evi- 
dence was  all  in,  the  case  was  argued  by 
counsel.  Upon  consideration  of  all  which, 
and  more  particularly  upon  consideration  of 
the  personal  inspection  made  by  the  Commis- 
sion, as  set  forth  above,  the  Commission  is 
of  opinion  that  the  Southern  Railway  Com- 
pany should  not  be  required  to  maintain  the 
two  stations  of  Dorset  and  Clayville,  and  it 
is  more  firmly  convinced  than  ever  that,  as 
between  the  two,  Dorset  Is  the  station  at 
which  the  agency  should  be  maintained. 

**At  present  there  is  but  one  public  road 
leading  to  Clayville,  and  this  was  but  recently 
dedicated  to  the  public.    It  leads  from  a  gate 


on  what  is  known  as  the  Genlto  road,  some 
several  hundred  feet  over  the  laud  of  the 
Clayville  Manufacturing  Company,  to  the 
station  at  Clayville.  The  people  living  west 
of  Clayville  on  and  near  the  Genito  road  in 
going  to  either  station  only  have  a  short  dis- 
tance further  to  go  to  Dorset  than  to  Clay- 
ville. The  other  roads  leading  to  Clayville 
are  private  roads  over  the  Clayville  Manu- 
facturing Company  and  others,  but  steps 
have  recently  been  .taken  to  liave  one  of 
these  roads  dedicated  to  the  public. 

''Dorset  is  a  long-established  station,  and 
for  many  years  it  was  the  only  station  ia 
Powhatan  county.  There  are  three  main 
public  roads  centering  at  Dorset,  one  coming 
from  what  is  known  as  South  Richmond 
(formerly  Manchester)  tlirough  '  Chesterfield 
county,  one  coming  from  Powhatan  court- 
house, and  the  other  coming  from  Genito, 
and  what  is  known  as  the  Genito  road.  The 
facilities  for  unloading  and  loading  of 
freight  at  Dorset  are  much  superior  to  those 
of  Clayville.  The  railway  company  owns 
some  tliree  acres  of  land  outside  of  its  right 
of  way  at  Dorset,  but  has  no  land  at  Clay- 
ville except  its  right  of  way,  and  outside  of 
its  right  of  way  all  the  facilities  for  loading 
and  unloading  freight  at  Clayville  are  upon 
the  land  of  the  Clayville  Manufacturing 
Company.  The  Clayville  station  was  estab- 
lished some  years  ago,  solely  because  of  the 
location  at  that  place  of  the  Clayville  Manu- 
facturing Company,  but  the  expectations  of 
the  Clayville  Manufacturing  Company  were 
not  realized,  and  the  company  has  gone  out 
of  business,  has  shipped  most  of  its  machin- 
ery and  bricks,  and  is  disposing  of  the  re- 
mainder as  rapidly  as  possible. 

"While  it  will  be  seen  from  Exhibit  C, 
Statement  2,  to  the  Southern  Kail  way  Com- 
pany's answer,  that  for  the  six  months  be- 
ginning September,  1910,  and  ending  Feb- 
ruary, 1911,  the  ticket  sales  at  Clayville 
amounted  to  $701.87  as  against  the  ticket 
sales  at  Dorset  amounting  to  $323.30,  as 
shown  in  Exhibit  C,  Statement  No.  3,  to  the 
Southern  Railway  Company's  answer,  yet 
the  proof  shows  that  two  passenger  trains* 
Nos.  13  and  14,  made  stops  at  Clayville  dur- 
ing this  time,  but  did  not  make  stops  at  Dor- 
set, and  that  many  people  would  walk  from 
Dorset  to  get  on  these  trains  at  ClayvUla 
It  is  shown  by  Exhibit  C,  Statement  No.  2, 
that  the  freight  receipts  at  Clayville  for  the 
six  months  above  mentioned,  exclusive  of 
the  shipments  of  the  Qayvllie  Manufacturing 
Company,  amounted  to  $323.22,  and  by  Ex- 
hibit C,  Statement  No.  3,  the  freight  receipts 
at  Dorset  amounted  to  $310.64.  But,  when  we 
come  to  freight  forwarded,  we  find  by  Ex- 
hibit O,  Statement  No.  3,  that  the  less  than 
car  load  lots  forwarded  from  Dorset  amount- 
ed to  $161.83,  and  from  Clayville  $152.39,  and 
that  the  car  load  lots  from  Dorset  amounted 
to  $185.45,  while  at  Clayville  it  only  amount- 
ed to   $78.80.     If   the   Clayville  station  Is 
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abandoned,  the  two  trains  heretofore  stop- 
ping at  that  point,  and  which  did  not  stop 
at  Dorset,  will  hereafter  make  stops  at  Dor- 
set. While  it  has  been  stated  that  all  the 
facilities  for  loading  and  unloading  of  freight 
at  Clayyille  are  upon  the  land  of  the  Clay- 
ville  Manufacturing  Company,  it  is  also  true 
that  a  portion  of  the  traclv  for  the  loading 
and  unloading  of  freight  at  Dorset  is  locat- 
ed upon  land  belonging  to  Mr.  Watkins,  but 
the  (commission  thinks  it  is  safe  in  stating 
that,  if  at  any  future  time  the  public  should 
be  denied  the  use  of  this  portion  of  the 
track  for  loading  and  unloading,  there  would 
yet  be  left  ample  facilities  for  the  convenient 
loading  and  unloading  of  freight  at  Dorset 

"In  view  of  the  foregoing,  and  having  giv- 
en the  whole  subject  a  most  thorough  in- 
vestigation, the  Commission  I(B  of  the  opin- 
ion that  the  prayer  of  the  petition  should 
be  denied,  and  that  the  Southern  Railway 
Company  be  allowed  to  discontinue  the  agen- 
cy at  Clayvllle." 

The  order  appealed  from  is  affirmed. 

Affirmed. 


(U4  Va.  841) 

BOYENfTON  ▼.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

16,  1913.) 

1.  Banks  and  Banking  (§  63*)— Statutes- 
Implied  RepeaI/— Pbivatb  ISankers — Of- 
fenses— "Bank." 

Aeto  1893-94,  c.  210.  mailing  it  an  of- 
fense for  any  private  banker  or  any  employ^ 
of  any  private  banker  to  accept  a  deposit  with 
knowledgre  that  he  or  such  institution  is  insol- 
vent, was  not  impliedly  repealed  by  Acts  1902- 
3-4,  c.  578  (Code  1904,  |  1171),  creating  the 
same  ofTense  with  reference  to  banks,  and  de- 
fining the  word  "bank"  to  include  banks  of  de- 
posit and  discount,  savings  banks,  savings  socie- 
ties, savings  institutions,  and  trust  companies, 
or  other  corporation  chartered  to  receive  depos- 
its, or  do  a  banking  business,  since  repeals  by 
implication  are  not  favored,  and  will  not  be  pre- 
sumed unless  the  repugnancy  is  such  that  both 
cannot  be  sustained  and  construed  together. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §  131 ;  Dec.  Dig.  §  63.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  1,  pp.  682-689;    vol.  8,  p.  7587.] 

2.  Banks  and  Banking  (§  85*>— OrFENSES— 
Receiving  Deposits  while  Insolvent— 
Indictment 

Act  Feb.  12,  1894  (Acts  1893-94,  c.  210), 
makes  it  an  offense  for  any  private  banker  or 
his  employ^  to  receive  money  from  a  depositor 
with  knowledge  that  such  banker  was  insolvent 
Held  that  an  indictment  against  accused  as  a 
private  banker,  charging  that  the  *'Bank  of 
Upper vi lie"  was  a  private  bank  of  which  ac- 
cused was  cashier,  and  that  he,  knowing  that 
the  "bank"  was  insolvent,  feloniously  accepted 
a  deposit,  etc.,  but  failing  to  allege  the  owner 
or  owners  of  the  bank,  or  that  accused  was  a 
private  banker,  or  an  employ^  of  a  private 
banker,  or  to  charge  that  "accused"  was  insol- 
vent when  he  received  the  deposit,  or  that  the 
owner  or  owners  of  the  bank,  or  the  private 
banker  or  bankers,  were  then  insolvent,  was 
fatally  defective. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  CentDig.  §|  212-217 ;    DecDig.  §  85.«]  | 


3.  Banks  and  Banking  (J  85*) — Offenses — 
Receiving  Deposits  with  Knowledge  of 
Insolvency. 

Counts  of  an  indictment  charged  that  ac- 
cused and  J.  B.  were  partners  and  carried  on 
a  private  banking  business  under  the  style  of 
the  "Bank  of  U.,"  that  accused  took  and  re- 
ceived money  from  a  depositor  named  with  ac- 
tual knowledge  that  the  firm  doing  business  as 
the  Bank  of  U.  was  insolvent,  also  that  accused 
permitted  such  depositor  to  deposit  a  specified 
sum  with  actual  knowledge  that  the  firm  trading 
as  the  Bank  of  U.  was  insolvent  Held,  that 
such  counts  were  fatally  defective  for  failure  to 
charge  that  accused  at  the  time  of  receiving 
the  deposit  had  actual  knowledge  that  he  and 
his  partner,  or  either  of  them,  was  insolvent; 
the  insolvency  of  the  partnership  being  insuffi- 
cient to  render  accused  guilty  of  a  violation 
of  the  act 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.Dig.  §{  212-217 ;    Dec.Dig.  §  85.*] 

4.  Indictment  and  Information  (f|  110*)— 
Statutory  Offenses — ^Language  of  Stat- 
ute. 

An  indictment  for  a  statutory  offense 
should  follow  the  terms  of  the  statute,  or  use 
terms  which  show  conclusively  or  beyond  a 
reasonable  doubt  that  accused  is  guilty  of  the 
offense  described  in  the  statute. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {{  289-294;  Dec. 
Dig.  f  110.*1 

Error  to  Circuit  Court,  Fauquier  County. 

W.  H.  Boyenton  was  convicted  of  receiv- 
ing a  deposit  as  a  private  banker,  knowing 
himself  to  be  insolvent.  In  violation  of  Acts 
1893-94,  c.  210,  and  he  brings  error.  Re- 
versed. 

F.  S.  Collier,  of  Hampton,  and  Lett  & 
Massle,  of  Newport  News,  for  plaintiff  In  er- 
ror. The  Attorney  General,  for  the  Common- 
wealth. 

BUCHANAN,  J.  The  plaintiff  in  error 
was  prosecuted  and  convicted  under  the  pro- 
visions of  an  Act  of  Assembly  approved  Feb- 
ruary 12,  1894,  entitled  "An  act  relating  to 
the  receiving  of  deposits  by  Insolvent  bank- 
ers, brokers  or  an  officer  of  a  bank."  Acts 
1893-94,  p.  222. 

[1]  That  act  is  as  follows: 

"1.  Be  it  enacted  by  the  General  Assembly 
of  Virginia,  that  any  banker,  whether  state 
or  private,  any  broker  or  officer  of  any  trust 
or  savings  institution  or  of  any  state  bank, 
or  employe  of  any  private  banker,  who  shall 
take  and  receive  money  from  a  depositor 
with  the  actual  knowledge  that  the  said 
banker,  broker  or  the  said  trust  or  savings 
institution  or  the  said  bank  Is  at  the  time  in- 
solvent, shall  be  guilty  of  embezzlement,  and 
shall  be  punished  by  a  fine  double  the 
amount  so  received  and  Imprisoned  from  one 
to  three  years  in  the  penitentiary  for  each 
offense. 

**2.  That  any  banker,  whether  state  or  pri 
vate,  any  broker  or  officer  of  any  trust  oi 
savings  institution  or  of  any  state  bank,  who 
shall  permit  money  to  be  received  from  a  de- 
positor with  the  actual  knowledge  that  the 
said  banker,  broker  or  the  said  trust  or  sav- 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  indoxes 
7G  S.E.— GO 


946 


76  SOUTHEASTERN  REPORTEB 


(Vt. 


logs  institution  or  the  said  bank  Is  at  tbe 
time  insolvent,  shall  be  guilty  of  embezzle- 
ment, and  shall  be  punished  as  in  the  pre- 
ceding section. 

"3.  On  the  trial  of  any  indictment  under 
this  act  it  shall  be  the  duty  of  said  banker 
or  broker  or  offilcer  of  any  trust  or  savings 
institution,  national,  state  or  private  bank- 
ers, their  agents  or  officers,  to  produce  in 
court,  on  demand  of  the  attorney  for  the 
commonwealth,  all  books  and  papers  of  said 
banks,  trust  and  savings  institution  or  pri- 
vate bankers  or  brokers,  as  such,  to  be  read 
as  evidence  on  the  trial  of  such  indictment ; 
provided  that  in  determining  the  question  of 
the  solvency  of  any  such  state  bank,  trust  or 
savings  institution  the  capital  stock  thereof 
shall  not  be  considered  a  liability  due  by  it 

"4.  ThlB  act  shall  be  in  force  from  its 
passage.*' 

The  first  error  assigned  is  that  the  act 
quoted  was  repealed  by  subsequent  legisla- 
tion, viz.,  by  an  act  approved  January  4, 
1904  (Acts  of  Assembly  1902^3-4,  c.  678,  pp. 
905-910;  CJode  1904,  §  1171),  which  contains 
among  other  things  the  following  provision: 

"Sec.  1171.  Penalty  for  receiving  deposits 
when  bank  insolvent. — ^Any  officer  or  em- 
ployd  of  any  bank,  banking  institution,  sav- 
ings bank,  savings  society,  or  savings  institu- 
tion, who  shall  take  and  receive  money  from 
a  depositor  with  the  actual  knowledge  that 
the  said  bank,  banking  institution,  savings 
bank,  savings  society  or  savings  Institution 
is,  at  the  time,  insolvent,  shall  be  guilty  of 
embezzlement,  and  shall  be  punished  by  a  fine 
double  the  amount  so  received  and  imprisoned 
not  less  than  one  or  more  than  three  years  in 
the  penitentiary  for  each  offense.  Any  offi- 
cer of  any  bank,  banking  institution,  savings 
bank,  savings  society,  or  savings  institution, 
who  shall  permit  money  to  be  received  from 
a  depositor  with  the  actual  knowledge  that 
the  said  bank,  banking  institution,  savings 
bank,  savings  society,  or  savings  institution 
is,  at  the  time,  insolvent,  shall  be  guilty  of 
embezzlement,  and  shall  be  punished  by  a 
fine  double  the  amount  so  received  and  im- 
prisoned for  not  less  than  one  nor  more  than 
three  years  in  the  penitentiary  for  each  of- 
fense. On  the  trial  of  any  indictment  under 
this  section,  it  shall  be  the  duty  of  any  such 
bank,  banking  institution,  savings  bank,  sav- 
ings society,  or  savings  institution,  their 
agents  or  officers,  to  produce  in  court,  on  de- 
mand of  the  attorney  for  the  commonwealth, 
all  books  and  papers  of  such  bank,  banking 
institution,  savings  bank,  savings  society,  or 
savings  institution,  to  be  read  as  evidence  on 
the  trial  of  such  indictment;  provided,  that 
in  determining  the  question  of  the  solvency 
of  any  such  bank,  banking  institution,  sav- 
ings bank,  savings  society,  or  savings  insti- 
tution, the  capital  stock  thereof  shall  not  be 
considered  as  a  liability  due  by  it" 

And  by  an  amendment  of  section  1171,  ap- 
proved March  17,  1910  (Acts  1910,  c.  346,  pp. 


563,  560,  570),  by  which  the  punishment  pro- 
vided for  the  ofl^ense  for  which  tbe  accused 
was  indicted  was  reduced.  It  is  conceded 
that  there  is  no  exptees  repeal  of  the  act  of 
February  12,  1894,  but  the  contention  Is 
that  it  has  been  repealed  by  implication. 

The  principles  by  which  courts  are  govern- 
ed in  determining  whether  a  statute  is  to  be 
regarded  as  repealed  by  implication  have 
been  so  often  and  fully  discussed  by  this 
court  that  it  Is  unnecessary  to  do  more  than 
refer  to  some  of  .the  cases  on  the  subject 
See  Fox,  Adm*r,  v.  Commonwealth,  16  Grat 
(57  Va.)  1 ;  Hogan  v.  Gulgon,  Judge,  29  Grat 
(70  Va.)  705;  Daviee  &  Co.  v.  Creighton,  33 
Grat  (74  Va.)  696;  Augusta,  eta.  Bank  t. 
Beard's  Adm'r,  100  Va.  687,  42  8.  B.  694. 

The  general  rule  is  that  the  repeal  of  a 
statute  by  implication  is  not  favored  by  the 
courts,  and  that  such  a  repeal  will  not  be 
presumed  unless  from  the  repugnancy  of  the 
provisions  that  inference  be  necessary  and 
unavoidable. 

Section  1171  of  the  act  of  January  4, 1004, 
relied  on  as  repealing  the  act  of  February 
12,  1894,  is  part  of  a  chapter  concerning 
''Banks  of  Discount  and  Deposit"  and  pro- 
vides for  the  government  of  banks  and  bank- 
ing Institutions  (including  savings  banks,  sav- 
ings societies  and  savings  Institutions)  then 
chartered  and  existing  or  that  might  there- 
after be  chartered  under  the  laws  of  the 
stata  Section  1154.  All  of  the  provisions 
of  that  chapter,  unless  it  be  section  1171, 
manifestly  deal  with  banks,  banking  institu- 
tions, savings  banks,  savings  societies,  or 
savings  institutions  incorporated  or  to  be 
incorporated,  and  not  with  private  bankers 
or  brokers.  The  language  of  section  1171,  if 
it  stood  alone,  might  with  some  plausibility 
be  construed  to  Include  private  bankers,  but 
when  read  in  connection  with  the  other  pro- 
visions, both  preceding  and  following  it  in 
the  same  act  It  cannot  be  said  that  it  is  nec- 
essarily and  unavoidably  in  conflict  with  the 
act  of  February  12,  1894,  so  far  as  it  applies 
to  private  bankers  or  their  employes. 

''Where  two  statutes  cover,'*  as  was  said 
by  the  Supreme  Court  of  the  United  States 
in  Frost  v.  Wenie,  157  U.  S.  46,  15  Sup.  Ct 
532,  39  Ia  Ed.  614,  quoted  with  approval  by 
this  court  in  Augusta  Nat  Bank  v.  Beard, 
100  Va.  687,  701,  42  S.  E.  694,  698,  "in  whole 
or  in -part  the  same  matter,  and  are  not  ab- 
solutely irreconcilable,  the  duty  of  the  court 
— ^no  purpose  to  repeal  being  clearly  ex- 
pressed or  indicated— is,  if  possible,  to  give 
effect  to  both.  In  other  words,  it  must  not  be 
supposed  that  the  Legislature  intended  by 
the  later  statute  to  repeal  a  prior  one  on 
the  same  subject  unless  the  last  statute  is 
so  broad  in  its  terms  and  so  clear  and  ex- 
plicit in  its  words  as  to  show  that  it  was 
intended  to  cover  the  whole  subject  and 
therefore  to  displace  the  prior  statute.** 

The  court  is  of  opinion  that  the  act  of 
February  12»  1894^  is  not  repealed  l|y  the 
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act  of  January  4»  1904,  so  far  as  it  aK>liea 
to  private  bankers  and  their  employ^.  Nei- 
ther is  it  by  the  act  of  March  17,  1910,  for 
that  act  (section  1170e)  expressly  declares  in 
describing  "banks  coming  under  the  provi- 
sions of  this  act"  that  it  "shall  apply  to  and 
govern  all  chartered  banks,  including  banks 
of  deposit  and  discount,  savings  institutions, 
savings  societies,  trust  companies  and  other 
corporations  authorized  to  receive  deposits 
or  to  do  any  branch  of  Uie  banking  business, 
other  than  that  of  banks  organized  under  the 
laws  of  the  United  States,  which  last-men- 
tioned banks  are,  however,  expressly  Includ- 
ed within  the  provisions  of  this  act  touching 
the  course  and  conduct  of  banking  and  in  so 
far  generally  as  this  state  has  the  right  to 
enact  legislation  in  regard  to  such  banks." 

It  is  further  declared  by  that  section 
(llTOe)  "that  the  word  *bank,'  wherever  it 
shall  appear  in  this  act,  shall  include  banks 
of  deposit  and  discount,  savings  banks,  sav- 
ings societies,  savings  institutions  and  trust 
companies  now  chartered  or  which  may  here- 
after be  chartered,  and  any  other  corpora- 
tion now  chartered  to  receive  deposits  or  to 
do  any  kind  of  a  banking  business  as  though 
each  and  every  such  institution  was  fully  and 
accurately  set  out  and  mentioned." 

With  such  a  limitation  upon  the  scope  of 
the  act,  and  such  a  definition  of  the  meaning 
of  the  word  "bank"  as  used  in  the  act,  it  is 
dear,  we  think,  that  the  Legislature  did  not 
intend  by  it  to  repeal,  and  that  it  does  not 
repeal,  the  provisions  of  the  act  of  February 
12, 1804,  so  far  as  they  apply  to  private  bank- 
ers and  their  employes. 

The  next  assignment  of  error  is  to  the  ac- 
tion of  the  court  in  overruling  the  demurrer 
to  the  indictment  and  to  each  count  thereof. 

[2]  There  are  three  counts  in  the  indict- 
ment The  first,  omitting  the  formal  parts, 
is  in  the  following  language:  'That  W.  H. 
Boyenton  on  the  24th  day  of  October,  1010, 
in  the  said  county  of  Fauquier,  he  the  said 
W.  H.  Boyenton  being  then  and  there  the 
cashier  of  the  Bank  of  Upperville,  a  private 
bank,  and  a  bank  of  deposit  in  said  county, 
did,  with  actual  knowledge  that  the  said 
Bank  of  Upperville  was  at  the  time  insol- 
vent, feloniously  take  and  receive  from  A.  0. 
Reid,  trading  as  A«  C.  Reid  &  Co.,  a  mer- 
chant in  said  town  of  Upperville,  and  de- 
positor in  said  bank,  the  sum  of  $65.33,  as  a 
deposit  to  the  credit  of  the  said  A.  G.  Reid 
&Co.    ♦    ♦    ♦." 

The  act  of  February  12,  1804,  under  which 
the  indictment  was  found,  makes  it  a  crlm- 
\ja&l  ofl^ense  for  any  banker,  whether  state 
or  private,  any  broker  or  officer  of  any  trust 
or  savings  Institution  or  of  any  state  bank 
or  employe  of  any  private  banker  to  take 
»  and  receive  money  from  a  depositor  with  the 
actual  knowledge  that  the  said  banker,  bro- 
ker, or  the  said  trust  or  savings  institution 
or  the  said  bank  is  at  the  time  Insolvent 
The   first  count  in  the  Indictment  charges 


that  the  "Bank  of  UppenrUle'*  was  a  private 
bank.  In  order,  therefore,  to  bring  the  ac- 
cused within  the  terms  of  the  said  act, 
he  must  have  been,  when  he  took  and  re 
ceived  the  alleged  deposit,  either  a  private 
banker  or  an  employ^  of  a  private  banker. 
The  count  does  not  allege  who  the  ownei 
or  owners  of  the  Bank  of  Upperville  were, 
or  that  the  accused  was  a  private  banker, 
or  that  he  was  the  employ^  of  a  private 
banker.  It  charges  that  he  was  the  cashier 
of  the  bank,  but  he  may  have  occupied  that 
position  either  as  owner,  co-owner,  or  as  an 
employ^.  Neither  does  it  charge  that  he  was 
insolvent  when  he  took  and  received  the  de- 
posit, a  necessary  allegation  if  he  was  a  pri- 
vate banker;  nor  does  it  charge  that  the 
owner  or  owners  of  the  bank,  or  the  private 
banker  or  bankers  were  then  insolvent,  a 
necessary  averment  if  he  was  being  prose- 
cuted as  an  employ^  of  the  banker  or  bank- 
ers. The  allegation  that  the  Bank  of  Upper- 
ville was  insolvent,  without  stathig  who  its 
owner  or  owners  were,  cannot  be  regarded 
as  a  sufficient  charge  that  the  accused  him- 
self was  insolvent  if  he  was  prosecuted  as 
a  private  banker,  nor  as  a  sufficient  aver- 
ment that  his  principal  or  principals  were 
insolvent  if  he  was  being  prosecuted  as  an 
employ^. 

[3]  The  second  and  third  cornts  charge  in 
effect,  as  we  construe  them,  that  the  accused 
and  J.  G.  Boyenton  were  partners,  and  car- 
ried on  a  private  banking  business  at  Upper- 
ville under  the  style  of  the  Bank  of  Upper- 
ville. •  The  second  count  charges  that  the 
accused  took  and  received  from  Reid  &  Co., 
a  depositor,  money  with  actual  knowledge 
that  the  firm  doing  business  as  the  Bank  of 
Upperville  was  insolvent  The  third  count 
charges  that  the  accused  permitted  Reid  & 
Co.,  a  depositor,  to  deposit  to  their  credit 
a  named  sum,  with  actual  knowledge  that 
the  firm  trading  as  the  Bank  of  Upperville 
was  insolvent  Neither  of  these  counts 
charge  the  'accused,  at  the  time  the  felonious 
act  was  alleged  to  have  been  done,  with  ac- 
tual knowledge  that  he  and  J.  G.  Boyenton, 
or  either  of  them,  was  insolvent 

The  contention  of  the  commonwealth  is 
that  if  the  partnership  as  such  was  insolvent 
at  that  time,  and  this  fact  was  known  to 
the  accused,  he  was  guilty  under  the  statute, 
although  neither  he  himself  nor  his  copart- 
ner were  insolvent  The  language  of  the 
statute  is  that  the  private  banker  himself, 
who  takes  and  receives  or  permits  money  to 
be  received  under  the  conditions  named  in 
the  act,  must  be  insolvent  at  that  time 
and  that  he  must  have  actual  knowledge  of 
such  insolvency. 

[4]  It  is  a  general  rule  that  an  indictment 
upon  a  statute  must  state  all  the  circum- 
stances which  constitute  the  definition  of  the 
offense  in  the  act  so  as  to  bring  the  de- 
fendant precisely  within  it  The  indictment 
should  follow  the  terms  of  the  statute,  or 
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use  terms  which  show  conclusively  or  be- 
yond a  reasonable  doubt  that  the  accused  Is 
guilty  of  the  offense  described  in  the  statute. 
Commonwealth  v.  Hampton,  3  Grat  (44  Va.) 
590,  591;  Commonwealth  v.  Peas,  2  Grat. 
(43  Va.)  629,  632-641;  Young's  Case,  15 
Grat.  (56  Va.)  664;  Old's  Case,  18  Grat 
(59  Va.)  915,  927;  Cousin's  Case,  19  Grat 
(60  Va.)  807,  811,  812 ;  DuU's  Case,  25  Grat 
(66  Va.)  965,  974;  Boyd's  Case,  77  Va.  52, 
54,  55;  DuflTs  Case,  92  Va.  769,  23  S.  E. 
643 ;   1  Wharton's  Cr.  Law  (11th  Ed.)  §  231. 

All  that  is  charged  in  these  counts  may 
be  true,  and  yet  the  accused  not  be  guilty 
of  the  offense  for  which  he  is  prosecuted. 

Other  grounds  of  demurrer  are  assigned, 
but,  as  the  demurrer  should  have  been  sus- 
tained to  each  count  for  reasons  hereinbe- 
fore stated,  it  is  unnecessary  to  consider 
them,  as  they  are  of  a  character  not  likely 
to  occur  in  framing  another  indictment 

The  Judgment  complained  of  must  be  re- 
versed, the  verdict  of  the  jury  set  aside, 
the  demurrer  to  each  count  of  the  indict- 
ment sustained,  and  the  plaintiff  in  error 
discharged  from  further  prosecution  under 
the  said  indictment 

Reversed. 


ai4  Va.  429) 

MOTLEY'S   ADM'R   et  al.  v.   CARSTAIRS, 

McCALL  &  CO. 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 

16,  1913.) 

1.  MoBTOAGES  (§  38*)— Absolute  Deed  as 

MOBTGAOE — DeGBEE  OF  PBOOF. 

An  absolute  deed  can  only  be  shown  to  be 
a  mortgage  by  clear,  unequivocal,  and  convinc- 
ing testimony. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  ff  108-111 ;  Dec.  Dig.  §  38.*] 

2.  Mortgages    (§   36*)— Absolute   Deed   as 
Mortgage — Burden  of  Proof. 

The  burden  of  proving  that  a  deed  absolute 
on  its  face  is  a  mortgfage  rests  on  the  party 
making  such  claim. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  95,  96;  Dec.  Dig.  f  36.  •} 

3.  Mortgages    (§    38*)— Absolute   Deed    as 
Mortgage— Evidence. 

Evidence  held  insufficient  to  warrant  a 
finding  that  an  abs(^ute  deed  was  a  mortgage. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  108-111;  Dec.  Dig.  §  38.  ♦  J 

4.  Creditobs'  Suit  (§  23*)— Laches. 

Where  complainants  recovered  a  judgment 
in  1886  and  endeavored  to  collect  the  same  by 
executions  issued  from  time  to  time  until  as  late 
as  1904,  they  were  not  guilty  of  laches  pre- 
cluding relief  on  a  bill  subsequently  filed  to  sub- 
ject certain  real  property  alleged  to  have  be- 
longed to  the  judgment  debtor  since  1886  to 
the  payment  of  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Creditors' 
Suit,  Cent  Dig.  §  99 ;  Dec  Dig.  §  23.*] 

Appeal  from  Circuit  Court,  Pittsylvania 
County. 

Bill  by  Oarstairs,  McCall  &  Co.  against 
Motley's  administrator  and  others.     Decree 


for  complainant,  and  defendants  appeal.    Af 
firmed. 

Jas.  L.  Tredway,  of  Chatham,  R.  C.  Cole- 
man, of  Danville,  Va.,  and  S.  A.  Anderson, 
of  Richmond,  Va.,  for  appellants.  Harris  6a 
Harris,  of  Danville,  Va.,  for  appellee. 

HARRISON,  J.  The  bill  in  this  case  was 
filed  by  the  appellees  for  the  purpose  of 
enforcing  the  satisfaction  of  a  Judgment 
held  by  them  for  $375,  with  interest  and 
costs,  which  was  obtained  against  S.  T.  Mot- 
ley in  1886.  This  judgment  was  docketed  in 
October,  1886,  in  the  clerk's  office  of  the  cor- 
poration court  of  the  city  of  Danville,  and 
was  kept  alive  by  the  repeated  issuance  of 
execution  thereon  until  1904,  when  it  was 
docketed  in  the  county  of  Pittsylvania  where 
this  suit  was  brought  for  its  satisfaction, 
by  a  sale  of  a  tract  of  45  acres  of  land  sit- 
uated in  that  county,  which  appears  of  rec- 
ord as  the  property  of  S.  T.  Motley,  the 
Judgment  debtor. 

Over  the  objection  of  the  appellants  the 
circuit  court  confirmed  a  report  of  its  com- 
missioner, ascertaining  that  the  45  acres  of 
land  in  controversy  belonged  to  the  judg- 
ment debtor  and  ordered  its  sale  for  the 
satisfaction  of  the  Judgment  lien  asserted 
against  it  by  the  appellees.  From  that  de- 
cree this  appeal  was  taken. 

The  land  in  controversy  was  conveyed  to 
S.  T.  Motley  by  Mrs.  A.  A.  Hampton,  by 
deed  dated  March  15,  1886,  which  was  duly 
recorded.  That  deed  was  absolute  on  its 
face,  and  acknowledged  that  the  considera- 
tion for  the  conveyance  was  $300,  paid  to 
the  grantor  by  the  grantee.  The  property 
stood  under  this  deed  in  S.  T.  Motley's  name 
until  January  13,  1909,  when  he  conveyed  it 
to  one  J.  B.  Price,  who  a  short  time  there 
after  conveyed  the  same  to  one  Agnes  FitXs^ 
Both  Price  and  Agnes  Fitts  took  their  con- 
veyances with  knowledge  of  the  appellees* 
Judgment  lien,  which  was  at  the  time  of  rec- 
ord in  the  county  where  the  land  was  situ- 
ated. 

The  contention  of  the  appellants  is  that 
the  deed  from  Mrs.  Hampton  to  Motley,  al- 
though absolute  and  unconditional  on  its 
face,  was  merely  intended  as  a  mortgage  to 
secure  Motley  the  sum  of  $150  or  $160  due  to 
him  by  the  grantor,  and  that  subsequently 
the  debt  was  paid  off  by  Mrs.  Hampton. 

[1]  In  Holladay  v.  Willis,  101  Va.  274,  278, 
43  S.  B.  616,  617,  it  is  said:  "The  doctrine 
that  a  conveyance  of  land,  absolute  on  its 
face,  may .  in  equity  be  shown  by  extrinsic 
parol  evidence  to  be  a  mortgage,  is,  of  course, 
too  well  settled  to  require  either  discussion 
or  the  citation  of  authority  to  sustain  it 
But  it  is  equally  well  settled  that  the  pre- 
sumption in  such  cases  always  is  that  the  • 
deed  is  what,  on  its  face,  it  purports  to  be, 
and  in  order  to  repel  that  presumption  the 
evidence   must   be    clear,   unequivocal,    and 
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convincing."  And  again  at  page  279  of  101 
Va.,  at  page  617  of  43  S.  B.,  it  is  said:  "The 
proofs  must  be  so  convincing  as  to  leave  no 
doubt  on  the  mind  that  a  mortgage,  and  not 
an  absolute  conveyance,  was  intended." 

The  competency  of  most  of  the  witnesses 
Introduced  by  the  appellants  is  assailed  by 
the  appellees;  but  we  deem  it  unnecessary 
to  discuss  or  pass  upon  these  exceptions,  for 
the  reason  that,  conceding  all  of  the  evi- 
dence adduced  to  be  competent,  it  is  insuf- 
flcient  to  sustain  the  contention  that  the 
deed  from  Mrs.  Hampton  to  S.  T.  Motley, 
dated  March  15,  1886,  was  intended  merely 
as  a  mortgage. 

[2]  "The  burden  of  proof  rests  upon  the 
party  who  alleges  that  a  deed  absolute  in 
form  was  really  intended  as  a  mortgage." 
27  Cyc.  p.  1018. 

[3]  The  proof  in  the  case  at  bar  is  far 
from  unequivocal  or  convincing.  Mrs.  Hamp- 
ton, the  grantor  in  the  deed  under  considera- 
tion, was  the  mother-in-law  of  the  grantee, 
S.  T.  Motley,  who  was  a  merchant  The 
evidence  that  there  was  any  debt  due  from 
Mrs.  Hampton  to  Motley  is  not  clear  or  sat- 
isfactory, and  no  attempt  is  made  to  explain 
why  the  consideration  for  the  conveyance 
was  stated  to  be  $300  paid  by  the  grantee 
when  the  alleged  mortgage  was  only  $150 
or  $160.  There  is  evidence  tending  to  show 
that  no  one  had  lived  on  the  land  since 
1886;  that  about  two  years  before  the  insti- 
tution of  this  suit  Motley,  the  judgment 
debtor,  was  claiming  the  land  as  his  own 
and  trying  to  sell  it,  and  when  told  of  the 
judgment  lien  upon  it  said  he  knew  of  the 
judgment,  but  could  compromise  that  for 
very  little  and  pay  it  out  of  the  proceeds  of 
sale. 

The  entire  record  has  been  carefully  con- 
sidered, and  without  further  detail  it  nvust 
suffice  to  say  that  appellants  have  not  shown 
by  such  clear,  unequivocal,  and  convincing 
proof  as  to  leave  no  doubt  on  the  mind  that 
a  mortgage  and  not  an  absolute  conveyance 
was  intended. 

The  appellants  contend  that  Inasmuch  as 
this  is  a  suit  in  equity,  which  alone  has  ju- 
risdiction to  enforce  a  judgment  alleged  to 
be  a  lien  upon  real  estate,  they  have  the 
right  to  invoke  and  rely  upon  the  doctrine 
of  laches.  They  insist  that  the  appellees 
have  been  guilty  of  laches,  in  this,  that  their 
judgment  was  recovered  in  1886,  and  yet  this 
suit  was  not  brought  to  enforce  it  until 
1909,  after  Motley,  the  judgment  debtor,  had 
conveyed  the  land  in  question  to  J.  B.  Price. 

[4]  This  position  is  not  tenable.  The  rec- 
ord distinctly  shows  that  the  appellees  did 
not  delay  endeavoring  to  make  their  judg- 
ment out  of  Motley;  on  the  contrary,  it  is 
not  denied  that  they  issued  execution  upon 
the  judgment  from  time  to  time,  even  as  late 
as  1904,  thus  showing  that  they  had  no  in- 
tention of  abandoning  their  claim,  of  which 


appellants  had  notice.  But  apart  from  this 
the  doctrine  of  laches  is  not  applicable  to 
this  case.  The  appellees  are  not  enforcing 
an  equitable  but  a  legal  right,  which  is  not 
subject  to  the  equitable  doctrine  of  laches. 
Planary  v.  Kane,  102  Va.  547,  559,  46  S.  E. 
312,  681 ;  Price  v.  Thrash,  30  Grat  (71  Va.) 
515. 

In  1  Minor  on  Real  Property,  §  699,  the 
rule  is  stated  as  follows:  "It  Is  to  be  ob- 
served that  a  judgment  creditor  who  comes 
into  a  court  of  equity  to  enforce  his  lien 
upon  the  debtor's  land  is  not  asserting  an 
equitable  right  or  seeking  relief  which  it  is 
in  the  court's  equitable  discretion  to  grant 
or  deny.  His  judgment  is  a  legal  lien,  cre- 
ated expressly  by  statute.  Hence,  while  it 
is  an  ordinary  rule  of  the  court  of  chancery 
that  he  who  asks  equity  must  do  equity,  this 
principle  has  no  application  here,  because 
the  judgment  creditor's  right  to  resort  to 
the  court  of  equity  to  enforce  his  lien  is  a 
legal  right,  without  terms  and  conditions 
imposed." 

In  the  light  of  the  authorities  cited,  we 
are  of  opinion  that  the  objection  of  laches  is 
not  well  taken. 

There  is  no  error  in  the  decree  complained 
of,  and  it  must  be  affirmed. 

Affirmed. 

(U4  Va.  420) 

MITCHELL  V.   WILLIAMS. 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 

16,  1913.) 

Boundaries  (§  40*)— Trial  op  Issues — Ques- 
tion roR  Jury. 

While  the  question  of  constraction  is  for 
the  court,  the  location  of  a  boundary  line  fixed 
in  defendant's  deed  "as  surveyed"  by  one  N., 
but  not  fixed  according  to  the  plat  made  by  N., 
which  was  compiled  from  different  surveys,  nor 
by  any  courses  and  distances,  and  as  to  which 
the  evidence  was  conflicting,  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  §§  19&-204 ;   Dec.  Dig.  §  40.*1 

Error  to  Circuit  Court,  Culpeper  County. 

Ejectment  by  Mrs.  Gertrude  S.  Williams 
against  J.  L.  Mitchell.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Reversed 
and  remanded  for  new  triaL 

Grimsley  &  Miller,  of  Culpeper,  for  plaintiff 
in  error.  P.  U  Williams,  of  Huntington, 
W.  Va.,  J.  L.  Jeffries,  of  Norfolk,  and  Waite 
&  Perry,  of  Culpeper,  for  defendant  in  error. 

HARRISON,  J.  This  writ  of  error  is 
to  a  judgment  in  an  action  of  ejectment 
wherein  the  only  question  involved  was  the 
true  location  of  a  boundary  line  between 
Mrs.  Gertrude  S.  Williams,  the  plaintiff, 
and  J.  L.  Mitchell,  the  defendant 

It  appears  that  about  the  year  1888  the 
plaintiff  sold  to  J.  C.  Gibson  about  50  acres 
of  land,  it  being  a  portion  of  a  much  larger 
tract  owned  by  her,  and  put  him  In  possession 
thereof,    but    no    deed    was    made    to    him. 
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After  Gibson  became  the  owner  of  this  land, 
some  question  arose  as  to  the  exact  location 
of  the  dividing  line  between  himself  and  his 
vendor.  In  1892  William  Nalle  surveyed 
the  dividing  line  between  the  parties  and 
marked  the  same  by  stakes  and  blazed  trees. 
From  this  survey  of  the  land,  and  references 
to  surveys  formerly  made  by  others,  Nalle 
drew  a  plat  of  the  plaintiff's  land  and  gave 
the  same  to  her,  a  copy  of  which  plat  appears 
in  the  record.  J.  O.  Gibson  died  without  hav- 
ing received  a  deed  for  the  land  purchased 
by  him  from  the  plaintiff,  though  he  -had 
paid  the  purchase  money,  and  upon  his 
death  the  land  passed  to  his  son,  B.  H. 
Gibson,  who  afterwards  procured  from  the 
plaintiff  a  deed  for  the  land  purchased  from 
her  by  his  father.  This  deed  from  the  plain- 
tiff to  B.  H.  Gibson  is  dated  December  15, 
1903,  and  describes  the  tract  of  land  con- 
veyed as  containing  about  50  acres  more  or 
less,  and  provides  that  the  eastern  boundary 
(the  line  in  dispute)  is  to  be  fixed  a«  surveyed 
by  Wm.  NaUe.  By  deed  dated  January  16, 
1907,  B.  H.  Gibson  conveyed  this  land  to 
the  defendant,  J.  L.  Mitchell,  in  consideration 
of  $800  in  hand  paid,  describing  it  as  con- 
taining 55  acres  more  or  less,  and  as  being 
the  same  tract  of  land  which  was  conveyed 
to  the  grantor  by  Gertrude  S.  Williams,  etc. 
After  his  purchase  the  defendant,  Mitchell, 
undertook  to  build  a  dividing  fence  between 
his  land  and  the  plaintiff,  on  what  he  be- 
lieved to  be  the  dividing  line  as  surveyed 
by  William  Nalle.  Thereupon  the  plaintiff 
instituted  this  action  of  ejectment  in  which 
she  succeeded  In  having  this  disputed  line 
so  located  as  to  leave  the  defendant  with 
about  25  acres  of  land  instead  of  about  50 
acres,  the  amount  sold  by  her  to  J.  C.  Gibson 
and  conveyed  by  her  to  his  son,  B.  H.  Gibson, 
the  grantor  of  the  defendant 

It  appears  from  the  record  that  upon  the 
trial,  after  the  evidence  was  all  in,  the  de- 
fendant asked  for  an  Instruction  telling 
the  jury  that  the  dividing  line  between  the 
lands  of  the  plaintiff  and  the  defendant  was 
the  line  as  surveyed  by  William  Nalle,  and 
that  the  jury  should  locate  such  line  from 
the  evidence.  This  was  a  proper  Instruction, 
but  the  court  refused  it,  and  gave  the  jury  a 
peremptory  instruction  requiring  them  to  find 
a  verdict  for  the  plaintiff  for  the  whole  of 
the  premises  described  in  her  declaration. 
The  jury  retired  to  consider  of  their  verdict 
and  after  some  time  were  sent  for,  and  the 
court,  finding  that  they  had  been  unable  to 
agree,  directed  the  foreman  to  sign  a  verdict 
prepared  by  plaintiff's  counsel,  which  was 
as  follows:  '*We,  the  jury,  upon  the  issue 
joined,  find  for  the  plaintiff  that  she  is 
entitled  to  an  estate  in  fee  simple  in  the 
whole  of  the  premises  in  her  declaration 
described,  and  that  the  defendant  was  in 
possession  of  a  part  thereof  and  claimed 
title  to  some  part  thereof  at  the  commence- 
ment of  this  suit" 


The  action  of  the  court  seems  to  have  teea 
based  upon  the  impression  that  the  plat 
made  by  Nalle  for  the  plaintiff,  of  her  whole 
tract  was  solely  to  be  looked  to  in  determin- 
ing the  question  at  issue,  notwithstanding 
the  fact  that  the  plat  states  on  its  face  that 
it  was  compiled  from  surveys  of  different 
persons,  and  did  not  indicate  what  lines 
were  surveyed.  The  deed  from  the  plaintiff 
under  which  the  defendant  holds  does  not 
fix  the  dividing  line  between  the  parties 
according  to  the  plat,  nor  does  it  give  the 
courses  and  distances  of  any  survey,  but 
fixes  the  dividing  line  according  to  a  survey 
made  by  Wm.  Nalle.  Therefore  the  ques- 
tion at  issue  was  the  true  location  of  the 
lines  of  the  Nalle  survey.  The  evidence 
upon  this  question  was  conflicting;  that  of 
the  defendant  tending  strongly  to  show  that 
Nalle  did  survey  and  fix  the  line  in  question 
by  natural  monuments,  which  were  pointed 
out  on  the  ground  to  the  jury  by  witnesses 
who  were  present  when  the  survey  was  made. 
The  lines  marked  on  the  ground  constitute 
the  actual  survey,  and  It  was  for  the  jury 
to  say,  from  the  evidence,  where  such  lines 
were  located.  The  question  of  construction 
is  for  the  court  but  the  location  of  a  disputed 
boundary  line  is  a  question  of  fact  for  the 
jury.  Reusens  v.  Lawson,  91  Va.  226,  21  S. 
B,  347;  Summerfleld  v.  White,  64  W.  Va. 
311,  46  S.  B.  154. 

If  the  court  has  the  power  assumed  In 
the  case  at  bar,  not  only  to  construe  the  deeds 
involved,  but  to  locate  the  lines  called  for 
by  such  deeds,  then  a  jury  is  no  longer 
needful  upon  an  issue  as  to  the  location  of 
a  boundary  line. 

We  are  of  opinion  that  the  drcnit  court 
erred  in  giving  a  peremptory  instruction  re- 
quiring the  jury  to  find  for  the  plaintiff, 
and  are  further  of  opinion  that  the  true 
boundary  line  between  the  plaintiff  and  de- 
fendant was  a  question  of  fact  which  should 
have  been  submitted,  under  proper  Instmc- 
tions,  to  the  determination  of  the  jury. 

The  judgment  complained  of  must  be  re- 
versed, the  verdict  of  the  jury  set  aside, 
and  the  case  remanded  for  a  new  trial  in 
accordance  with  the  views  herein  expressed. 

Reversed. 

014  y*.  348) 

GARTBB  et  aL  t.  THOBP. 

(Supreme  Court  of  Appeals  of  Vlrgliiiai    7an. 

16,  1913.) 

1.  Notice  (§  14*)— Bubden  of  Proof. 

The  burden  of  proving  notice  is  on  the 
party  alleging  it 

[Ed.  Note.— For  other  cases,  see  Notice,  Cent 
Dig.  §§  39,  40;    Dec  Dig.  §  14.*] 

2.  NOTICB     (I     14*)  —  SUTFIdBXVOT     OF     EVI- 
DENCE. 

While  the  fact  of  notice  may  he  inferred 
from  circumstances  as  well  as  proved  by  di- 
rect evidence,  the  proof  must  be  such  as  to  af- 
fect the  conscience  of  the  one  whose  rights 
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Are,  by  the  notice,  made  to  depend,  and  mnst 
be  80  strong  and  dear  as  to  show  mala  fides. 

[Ed.  Note.— For  other  cases,  see  Notice, 
Gent.  Dig.  ((  39,  40;  Dec  Dig.  |  14.*] 

8.  Loos  AND  LooGiNo  (§  2*)--Salb  ot  Tim- 
BEB   Land— NonoB— SxTFFiGiBNOT   or  Bvi- 

DBNCB. 

In  a  fldit  by  the  grantee  of  standing 
timber  to  enjoin  a  grantee  of  the  land  from 
interfering  with  the  cutting  of  the  timber,  evi- 
dence held  to  show  that  the  grantee  of  the 
land  had  notice  of  the  sale  of  the  timber  be- 
fore his  purchase,  though  the  conyeyance  of 
the  timber  was  not  recorded. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  ||  1-^;   Dec  Dig.  12.*] 

Appeal  from  Circuit  Gourt,  Southampton 

County. 

Suit  by  V.  D.  Thorp  agalnat  W.  T.  Garter 
and  others.  Decree  for  plaintUt,  and  deftod- 
ants  appeaL    Affirmed. 

R.  W.  Withers,  of  Lexington,  Va.,  for  ai>- 
pellants.  John  N.  Sebrell,  Jr.,  of  Norfolk, 
for  appellee. 

GARDWBLL,  J.  This  litigation  arises  out 
of  the  following  state  of  facts:  In  1906  S. 
J.  Blyrick  was  the  owner  of  three  adjoining 
or  contiguous  tracts  of  land,  known,  respec- 
tively, as  the  "Barrett  Place,"  the  "Butler 
Tract,"  and  the  "Home  Place,"  situated  in 
Southampton  county  and  containing  in  the 
aggregate  about  400  acres.  The  standing  tim- 
ber upon  these  farms,  of  certain  dimensions 
on  the  stump,  was,  by  verbal  agreement  en- 
tered into  in  October,  1906,  sold  by  Myrlck 
to  T.  H.  Barrett,  V.  D.  Thorp,  and  W.  D. 
Thorp  jointly,  to  be  cut  and  removed  within 
a  spedfled  time ;  and  a  written  contract  pur- 
suant to  the  verbal  agreement  was  duly  exe- 
cuted by  Myrlck  and  wife  and  delivered  to 
T.  H.  Barrett,  V.  D.  and  W.  D.  Thorp  on 
December  14,  1906,  which  contract  was  later 
assigned  by  the  other  two  parties  interested 
to  V.  D.  Thorp.  After  negotiations  extending 
over  several  months,  W.  T.  Carter  bought  of 
S.  J.  Myrlck  the  Home  Place  and  the  Butler 
tract,  containing  together  about  807  acres, 
and  by  deed  executed  on  the  27th  day  of  De- 
cember, 1906,  Myrlck  and  wife,  in  considera- 
tion of  $4,000  in  hand  paid,  conveyed  the 
said  two  farms  to  Carter  and  wife  Jointly, 
which  deed  was  recorded  on  January  7,  1907, 
in  the  clerk*s  office  of  Southampton  county. 
On  the  Ist  day  of  January,  1907,  Carter  and 
wife  took  possession  of  and  moved  upon  the 
lands  conveyed  to  them  by  Myrlck  and  wife. 
Neither  at  this  time,  nor  until  nearly  two 
years  later,  was  the  contract  under  which 
V.  D.  Thorp  claimed  title  to  the  timber  upon 
the  lands  In  question  recorded.  A  few  days 
after  Carter  and  wife  took  possession  of  the 
lands  conveyed  to  them  by  Myrlck  and  wife, 
Thorp  carried  his  mill  upon  tiiese  lands  and 
located  the  same  thereon,  pursuant  to  his 
contract  of  purchase  of  the  timber  from 
Myrick,  giving  him  the  use  of  10  acres  of 
land,  to  be  selected  on  the  Butler  tract,  for 


the  purpose  of  locating  the  sawmill,  sheds, 
stables,  etc;  and  at  the  time  of  the  location 
of  the  mill  plant  Garter,  then  living  on  the 
land  only  about  a  mile  distant  from  the  lo- 
cation selected  by  Thorp,  not  only  did  not 
contest  the  right  of  Thorp  to  so  locate  his 
mill,  but  assisted  him  in  the  selection  of  a 
site  therefor,  and  assured  Thorp  that  it  would 
not  be  necessary  for  him  to  restrict  himself 
to  the  10  acres  provided  for  in  the  contract, 
but  might  take  all  the  land  that  he  might 
deem  necessary.  Thorp  located  his  mill  plant 
on  the  Butler  tract  and  proceeded  to  cut  the 
timber  there  and  to  manufacture  the  same 
into  lumber,  and,  although  Oarter  was  al- 
most a  daily  visitor  to  the  sawmill,  and  was 
"laughing  and  talking"  with  those  who  were 
cutting  the  timber,  and  even  purchased  and 
paid  for  part  of  the  lumber  manufactured 
from  timber  cu^  off  the  land  conveyed  to 
him  by  Myrick  and  upon  which  he  was  then 
living,  he  laid  no  claim  whatever  to  this 
timber.  Thorp  continued  to  cut  the  timber 
until  he  had  cut  nearly  all  of  it,  covering  a 
lapse  of  time  certainly  more  than  a  year  and 
a  half,  and  it  was  more  than  two  years  froi& 
the  date*  of  Thorp's  location  of  his  sawmill 
plant  on  the  land  before  he  (Garter)  set  up 
any  claim  to  the  timber  thereon,  or  objected 
to  Thorp's  cutting  and  removing  it  When 
Carter  did  make  claim  to  the  timber  In  ques- 
tion, some  time  in  the  fall  of  1909,  he,  by 
threats  of  violence,  drove  Thorp's  employes, 
who  had  gone  upon  the  premises  to  finish 
cutting  the  timber,  away,  and  by  threats  of 
violence  to  them  kept  them  off  the  land; 
whereupon  Thorp  filed  his  bill  in  this  cause 
against  Carter  and  wife,  praying  for  an  in- 
junction restraining  the  defendants,  their 
agents,  etc,  from  interfering  with  the  plain- 
tiff or  his  employte  or  servants  in  cutting 
and  removing  the  timber  in  question,  which 
the  plaintiff  claimed  he  had  the  right  to  cut 
and  remove  pursuant  to  his  contract  of  pur- 
chase thereof  from  Myrick,  of  which  contract 
and  his  rights  thereunder  It  was  alleged  that 
Carter,  who  acted  for  himself  and  wife,  had 
actual  notice  before  he  purchased  and  took 
a  conveyance  to  himself  and  wife  from  My- 
rick of  the  lands  upon  which  this  timber 
stood. 

The  defendants  filed  their  answer  to  the 
bill,  denying  the  allegations  thereof  and  ask- 
ing that  their  answer  be  treated  as  a  cross- 
bill, in  which  they  prayed  a  recovery  against 
Thorp  of  $1,600  "as  damages  for  trespassing 
upon  their  lands  and  cutting  and  removing 
timber  therefrom,  and  for  use  and  occupancy 
of  a  part  of  said  land." 

The  cause  having  been  matured  upon  the 
bill  of  complaint  and  the  exhibits  therewith 
filed,  the  answer  and  cross-bill  of  the  de- 
fendants, together  with  exhibits  therewith 
filed,  and  upon  the  depositions  of  witnesses 
on  behalf  of  both  complainant  and  defend- 
ants duly  taken  and  filed,  it  was  submitted 
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to  the  judge  of  the  circuit  conrt  for  decision 
and  decree  in  vacation,  who  entered  the  de- 
cree which  is  before  us  for  review  on  appeal 
therefrom  taken  by  the  defendants  below, 
adjudging  that  the  complainant,  Y.  D.  Thorp, 
is  entitled  to  the  timber  in  question,  and  en- 
joining and  restraining  perpetually  the  de- 
fendants, their  agents,  etc.,  from  interfering 
in  any  manner  whatsoever  with  the  com- 
plainant, Thorp,  in  cutting  and  removing  the 
said  timber  according  to  the  conditions  in 
his  contract  of  purchase  contained,  and  dur- 
ing the  period  provided  for  in  said  contract, 
as  well  as  that  provided  for  by  decree  there- 
tofore entered  in  the  cause,  to  the  effect  that 
by  reason  of  the  interference  on  the  part  of 
the  defendants  with  the  complainant's  right 
to  cut  and  remove  the  timber  the  latter  is 
entitled  to  a  reasonable  extension  of  the 
time  for  cutting  and  removing  the  same  after 
that  provided  for  in  his  contract  of  purchase 
expires. 

As  has  been  stated,  the  contract  of  pur- 
chase of  the  timber  in  question,  under  which 
appellee  claims  the  right  to  cut  and  remove 
it,  was  not  recorded  in  the  clerk's  office  of 
Southampton  county  until  after  appellants 
had  become  complete  purchasers  of  the  land 
upon  which  the  said  timber  was  located  and 
standing;  therefore  the  sole  question  pre- 
sented is  whether  or  not  appellants  had  ac- 
tual notice  of  appellee's  right  to  the  timber 
before  they  completed  their  purchase  of  the 
land — the  Butler  tract  and  the  Home  Place — 
from  Myrick  on  the  27th  day  of  December, 
1906. 

[1,2]  It  is  a  well-settled  rule  of  law,  as 
counsel  for  appellants  contends,  that  the 
burden  to  prove  notice  is  on  him  who  alleges 
it:  and,  whilst  the  fact  of  notice  may  be 
inferred  from  circumstances  as  well  as  prov- 
ed by  direct  evidence,  the  proof  must  be  such 
as  to  affect  the  conscience  of  one  whose 
rights  are  by  the  notice  made  to  depend,  and 
must  be  so  strong  and  clear  as  to  fix  uopn 
him  mala  fides.  Crane's  Nest  Coal  Co.  v. 
Va.  Iron  Co.,  108  Va.  869,  62  S.  E.  954,  1119 ; 
Vest  V.  Michie,  31  Grat.  (72  Va.)  150,  31  Am. 
Rep.  722,  and  the  authorities  there  cited. 

[3]  The  facts  set  out  In  the  statement  of 
the  case  above  are  practically  uncontrovert- 
ed,  and  at  least  three  witnesses  examined 
in  the  cause  have  testified  positively  and  di- 
rectly that  appellant  VV.  T.  Carter  was  given 
timely  notice  of  the  sale  by  Myrick  of  the 
timber  in  question  to  appellee  and  those  as- 
sociated with  him  in  the  timber  business 
at  the  time,  and  that  Carter  purchased  and 
intended  to  purchase  only  the  land  in  the 
Butler  tract  and  the  Home  Place,  exclusive 
of  the  saw  timber  thereon;  and  this  testi- 
mony is  contradicted  by  Carter  alone.  True 
a  number  of  witnesses  were  examined  in  the 
cause  on  his  behalf;  but  the  testimony  they 
gave  is  not  only  inconsistent  with  the  posi- 
tion taken  by  appellant  W.  T.  Carter  and  his 
conduct  with  respect  to  the  timber  in  ques- 


tion, but  is  Immaterial  and  irrelevant  to  the 
issue  of  fact  involved.  Myrick,  the  grantor 
of  both  appellants  and  appellee,  testifies  that 
he  gave  Carter,  when  he  was  negotiating  a 
purchase  of  the  Butler  tract  and  the  Home 
Place,  information  that  the  timber  thereon 
was  sold  to  appellee  and  his  associates,  and 
that  he  sold  the  land  itself  to  appellants, 
and  that  it  was  so  understood.  This  wit- 
ness, shown  to  be  a  man  of  high  standing  in 
the  county,  having  no  interest  in  the  result 
of  the  controversy  with  reference  to  which 
he  was  called  upon  to  testify,  further  stated 
that  after  this  controversy  was  begun  appel- 
lant W.  T.  Carter  made  a  statement  to  liim 
to  the  effect  that  at  the  time  he  (Carter) 
purchased  the  land  he  knew  that  the  timber 
thereon  had  been  sold  to  Barrett  and  others, 
and  that  in  reply  to  an  Inquiry  of  Carter 
why  he  had  set  up  a  claim  to  the  timber 
Carter  answered:  **Well,  I  did  say  it;  but 
I  had  to  get  some  way  to  get  to  Mr.  Thorp. 
He  was  moving  the  manure  and  playing 
the  devil  generally." 

T.  H.  Barrett,  one  of  the  original  purchas- 
ers of  the  timber  in  question,  but  at  the 
time  of  his  examination  as  a  witness  in  this 
cause  had  no  Interest  therein,  and  who,  it 
also  appears,  is  a  prominent  business  man, 
holding  an  official  position  in  the  county  of 
Southampton,  testifies  that  he  himself  in- 
formea  appellant  Carter,  in  November,  1906, 
of  the  purchase  by  witness  and  his  associates 
of  the  timber  on  the  land  Carter  was  then 
proposing  to  buy  more  than  a  month  before 
Carter  purchased  the  land.  There  is  some 
contradiction  in  the  evidence  as  to  when  the 
alleged  conversation  between  the  witness 
and  Carter  took  place,  but  no  doubt  is  there- 
by left  that  it  took  place  before  Carter  com- 
pleted his  purchase  of  the  land.  The  witr 
ness  further  says  that  when  he  told  Carter 
that  the  purchasers  of  the  timber  had  the 
right  to  the  use  of  10  acres  of  the  land  in  the 
Butler  tract  for  a  sawmill  site  Carter  re- 
plied that  if  he  bought  the  land  the  pur- 
chasers of  the  timber  might  have  even  more 
than  the  10  acres  agreed  on  for  the  use  of 
the  mill,  etc. — a  statement  borne  out  by  the 
acts  and  declarations  of  Carter  after  his 
purchase  of  the  land,  and  when  Thorp  went 
thereon  to  locate  his  mill  plant.  The  wit- 
ness Barrett  was  asked :  "Was,  or  not,  there 
any  question  as  to  his  [Carter's]  understand- 
ing and  knowing  that  you  had  bought  this 
timber  on  November  9,  1906?"  to  which  the 
witness  replied:  "None  at  all.  He  knew 
it"  It  is  agreed  in  the  record  that  this 
interview  between  the  witness  and  Carter 
took  place  on  November  5,  1906,  instead  of 
o;i  the  9th,  and  it  further  appears  that  on 
that  very  day  (November  5,  1906)  Carter  had 
taken  an  option  from  Myrick's  agent  to  buy 
the  land  at  a  stipulated  price;  nothing  being 
said  about  the  timber  thereon.  It  further  ap- 
pears that  before  the  taking  of  the  option 
Carter  had  solicited  certain  persons  to  buy 
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the  timber  on  the  land,  so  that  he  might  be 
able  to  buy  the  land,  and  that  it  was  only 
after  Carter  had  been  told  by  Myrlck's 
agent  that  he  was  then  in  a  position  to  sell 
him  the  land  that  Carter  took  the  option 
to  buy  it. 

Appellee,  Thorp,  testifies  that  in  conversa- 
tions with  him  Carter  recognized  his  right 
to  the  timber,  and  acknowledged  information 
as  to  his  purchase  thereof,  and,  In  fact, 
never  made  any  objection  to  his  cutting  the 
timber  until  he  went  back  in  the  fall  of  1909 
to  cut  what  there  remained  uncut. 

As  stated.  Carter  denies  the  statements  of 
the  witnesses  referred  to  as  to  notice  to  him 
of  the  sale  of  the  timber  in  question;  but 
the  fact  abundantly  appears  in  the  evidence 
that  Carter  stood  by  for  two  years  or  more 
and  admittedly  accepted  the  benefits  of  some 
of  the  provisions  of  the  contract  for  the  sale 
of  the  timber,  and  without  any  action  on  his 
part,  though  seeing  the  timber  being  cut  and 
manufactured  into  lumber  almost  dally  dur- 
ing a  good  part  of  that  time,  and  on  numer- 
ous occasions  purchasing  portions  of  this  man- 
ufactured product,  some  of  which,  as  he  was 
obliged  to  know,  came  from  the  land  in  ques- 
tion. This  conduct  on  his  part  Is  so  manifest- 
ly inconsistent  with  the  position  he  after- 
wards took  that,  when  coupled  with  the  other 
testimony  in  the  case,  the  conclusion  is  irre- 
sistible that  he  had  actual  notice  of  the  rights 
of  appellee  to  the  timber  in  question  before 
he  and  his  wife  became  complete  purchasers 
of  the  land  upon  which  this  timber  was  stand- 
ing, and  even  before  he  (Carter)  took  an  op- 
tion to  buy  the  land.  He  was  asked  as  a  wit- 
ness in  this  cause,  on  cross-examination,  for 
a  statement  of  the  reasons  why  he  had 
stood  by,  without  objection,  and  allowed 
appellee,  Thorp,  to  go  ahead  cutting  the 
timber  until  it  was  nearly  all  cut  and  re- 
moved, and  to  do  other  things  of  which  he 
was  then  complaining,  if  he  believed  that  he 
bought  and  owned  the  timber  on  the  Butler 
tract  and  the  Home  Place  as  well  as  the 
land ;  but  to  this  Inquiry  he  made  no  reply 
whatever. 

We  are  of  opinion  that  the  proof  in  the 
case  amply  sustains  the  ruling  of  the  circuit 
court  in  its  decree  complained  of,  and  it 
therefore  is  affirmed. 

Affirmed. 


(U4  Va.  440) 

ROACH  V.  SOUTHERN  RY.  CO. 
(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

16,  1913.) 

New  Trial  ((  70*)— Setting  Aside  Verdict 
—Sufficiency  of  Evidence. 

Where  a  case  has  been  properly  submit^ 
ted,  and  there  is  no  suggestion  of  misconduct 
in  arriving  at  a  verdict,  the  court  ought  not  to 
disturb  it  unless  there  has  been  a  plain  de- 
parture from  right  and  justice,  and  never  in  a 
doubtful  case,  and,  where  the  evidence  on  be- 
half  of   the   plaintiff  was  ample   to   sustain  a 


verdict  for  him,  it  should  not  be  disturbed  by 
the  trial  court. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  if  142,  143;   Dec  Dig.  §  70.*] 

Error  to  Circuit  Court,  Pittsylvania 
County. 

Action  by  John  C.  Roach  against  the 
Southern  Railway  Company.  Judgment  in 
a  former  trial  for  plaintiff,  and,  from  a 
formal  Judgment  for  defendant  in  the  second 
trial,  plaintiff  brings  error.  Reversed,  and 
judgment  entered  for  plaintiff  on  the  first 
verdict 

Lee  &  Kemp,  of  Lynchburg,  for  plaintiff 
in  error.  Wm.  Leigh,  of  Danville,  for  de- 
fendant in  error. 

WHITTLE,  J.  This  is  a  personal  injury 
action  in  which  there  were  two  trials.  The 
first  trial  resulted  in  a  verdict  for  the  plain- 
tiff for  $1,200,  which,  on  motion  of  the  de- 
fendiint,  the  circuit  court  set  aside.  On  the 
second  trial  there  was  a  verdict  and  judg- 
ment for  the  defendant,  but  It  was  merely 
formal  and  for  the  purxK)se  of  enabling  the 
plaintiff  to  have  reviewed  on  writ  of  error 
the  action  of  the  court  in  setting  aside  the 
first  verdict     Va.  Code  1904,  §  3484. 

There  was  no  demurrer  to  the  declaration, 
and  the  correctness  of  the  court's  ruling  with 
respect  to  instructions  is  not  controverted, 
so  that  the  question  for  our  determination 
is  the  sufficiency  of  the  evidence  to  support 
the  first  verdict 

The  material  facts,  from  the  point  of  view 
of  the  plaintiff  in  error,  are  these:  On  req- 
uisition of  the  plaintiff,  the  defendant  placed 
one  of  its  box  cars  on  its  side  track  near 
Whittle's  station,  in  Pittsylvania  county,  for 
the  purpose  of  receiving  for  shipment  a  car 
load  of  cordwood  to  Danville,  Va.  A  few 
days  previous  to  the  accident,  this  car  had 
hauled  a  load  of  fertilizer  from  the  city  of 
Alexandria  (a  car  inspection  point)  to  Whit- 
tle's station.  The  plaintiff,  in  company  with 
his  employ^,  Tanksley,  hauled  a  load  of 
cordwood  to  the  car,  and  backed  his  wagon 
to  the  door  so  that  the  wood  could  be  load- 
ed thereon.  There  was  a  ditch  or  depression 
along  the  side  track  filled  with  water,  and, 
when  the  wagon  was  placed  in  position  for 
unloading,  the  rear  end  of  the  wood  frame 
was  several  feet  below  the  level  of  the  floor 
of  the  car.  The  car  door  was  the  usual  slid- 
ing door,  and  lacked  about  12  or  18  inches  of 
being  entirely  open.  It  was  necessary  for 
the  plaintiff  to  enter  the  car  to  receive  and 
properly  load  the  wood,  and  for  that  purpose 
he  got  upon  the  rear  of  the  wagon  in  front 
of  the  opening  and,  placing  one  foot  upon 
the  door  sill,  caught  hold  of  the  side  of  the 
door  with  one  hand,  and  the  iron  hasp  at- 
tached thereto  with  the  other,  to  assist  him- 
self in  stepping  into  the  car.  While  in  this 
position,  in  assisting  the  upward  step  by 
attempting  to  raise  himself  with  his  hands, 
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a  section  of  the  car  door,  18  Inches  wide 
at  the  top  and  2  feet  wide  at  the  base, 
gave  way  under  the  strain  and  pulled  loose 
from  the  main  portion  of  the  door.  There- 
upon the  plaintiff  was  precipitated  back- 
wards from  the  door  sill  of  the  car  to  the 
ground,  and  in  falling  his  back  struck  the 
rear  wheel  of  the  wagon  and  his  side  the 
edge  of  the  wood  frame.  The  injuries 
sustained  were  of  a  serious  and  painful  char- 
acter, and  incapacitated  the  plaintifr  for 
work  for  nearly  a  year,  and  practically  oc- 
casioned the  loss  of  his  crop. 

The  evidence  tended  to  show  that  the  meth- 
od of  entering  the  car  adopted  by  the  plain- 
tiff was  the  customary  way,  and  a  reasonably 
safe  way  In  the  circumstances;  and  it  is 
apiMirent  that  the  proximate  cause  of  the 
accident  was  the  defective  condition  of  the 
car  door.  There  is  no  conflict  as  to  the 
dangerous  condition  of  the  door,  though  it 
appeared  to  be  sound  from  the  outside.  The 
wood  was  rotten,  and  the  break  was  of  long 
standing.  The  section  of  the  door  which  pull- 
ed loose  and  caused  the  accident  was  held 
in  position  by  a  piece  of  white  pine  plank 
about  one-half  or  three-fourths  of  an  inch 
in  thiclmess,  and  of  the  material  used  to 
make  goods  boxes,  tacked  across  the  .crack 
on  the  inner  side.  When  the  attempt  was 
made  to  replace  the  broken  piece  after  the 
accident,  the  condition  of  the  door  from  de- 
cay was  such  that  it  would  not  hold  the 
nail& 

The  opposing  theory  of  the  case  for  the 
defense  is  that  the  proximate  cause  of  the 
accident  was  the  negligent  way  in  which  the 
plaintiff  undertook  to  enter  the  car,  and  evi- 
dence was  adduced  to  sustain  that  assump- 
tion. 

The  case  was  properly  submitted  to  the 
Jury  on  the  law,  and  there  is  no  suggestion 
of  misconduct  on  their  part  in  arriving  at 
the  first  verdict;  and  in  such  case  the  estab- 
lished rule  is  that  a  court  ought  not  to  dis- 
turb the  verdict  unless  there  has  been  a 
plain  departure  from  right  and  justice — 
never  in  a  doubtful  case. 

The  controlling  principle  is  stated  by  Judge 
Burks,  with  his  accustomed  deamess,  lH 
Blair  &  Hoge  v.  Wilson,  28  Grat.  (69  Va.) 
165,  at  page  175,  as  follows:  ''Every  reason- 
able presumption  should  be  made  in  support 
of  the  verdict  of  a  jury  fairly  rendered, 
and,  according  to  the  long-established  well- 
settled  rule  of  this  court,  such  a  verdict  can- 
not be  set  aside  as  against  the  evidence,  un- 
less there  is  a  plain  deviation — unless  the 
evidence  is  plainly  insufficient  to  warrant  the 
finding.  Many  of  the  cases,  the  earlier  and 
the  more  recent,  establishing  this  rule  in 
Virginia,  are  cited  and  commented  upon  by 
Judge  Moncure  in  delivering  the  opinion  of 
the  court  in  Read's  Case,  63  Va.  924." 

To  the  same  effect  are  the  more  recent 
cases  of  Morien  v.  Norfolk  ft  Atlantic  Ter- 1 


minal  Ck).,  102  Va.  622,  46  S.  E.  907;  Jade- 
son  ▼.  Wickham,  112  Va.  128,  70  S.  E.  539. 

In  the  Instant  case  the  evidence  on  be- 
half of  the  plaintiff  was  ample  to  sustain 
the  verdict  if  the  Jury  chose  to  accept  it. 

For  these  reasons  the  judgment  of  the  dr- 
cnlt  court  must  be  reversed,  and  Judgm^it 
entered  for  the  plaintiff  upon  the  first  ver- 
dict. 

Reversed. 

KHIITH,  P.,  absent 


(U4  Vft.  444> 

SAVnXB,  Clerk  of  Chancery  Court,  T.  VIR- 
GINIA RY.  &  POWER  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

16,  1913.) 

1.  Taxation  (§  75*)— ''MoBTaAOB8"^RBCOB- 
dation—Febs—Necessitt  of  Payment. 

Where  a  railway  company,  which  had 
mortgaged  all  of  its  property,  both  present 
and  after-acquired,  to  secure  bonds,  executed 
a  supplemental  deed  of  trust  induding  after- 
acquired  property  and  providing  that  Its  pur- 
pose was  to  better  secure  the  i>ond8  referred 
to  in  the  first  mortgage  and  was  not  in  deroga- 
tion thereof,  that  deed  of  trust  was  a  **mort- 
gage,*'  and,  though  the  tax  for  the  record  of 
mortgages  imposed  by  Tax  Bill,  (  13  (Code 
1904,  p.  2196),  as  amended  by  Acts  1910,  c 
815),  providing  that  such  tax  shall  be  upon 
the  amount  of  bonds  or  other  obligations  se- 
cured, had  been  paid  for  the  record  of  the  first 
mortgage,  the  same  fee  was  required  for  the 
recording  of  the  supplemental  deed  of  trust 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  i  161;   Dec.  Dig.  §  75.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  6,  pp.  4596-4606;    voL  8,  p.  7725.] 

2.  Taxation  (|  47*)— "Doubui  Taxation"— 
••Tax." 

Where  a  supplemental  mortgage  was  g^ven 
to  secure  bonds  already  secured  by  a  first 
mortgage,  the  imposition  of  a  second  recording 
tax  for  the  record  of  the  supplemental  mort- 
gage is  not  '^double  taxation"  within  the  con- 
stitutional {provision  declaring  that  all  taxes 
shall  be  uniform;  the  "tax*  being  a  fee  in 
the  nature  of  a  license  for  the  exercise  of  a 
special  privilege. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  (§  104-114;    Dec,  Dig.  (  47.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  3,  pp.  2186,  2187;    voL  8,   pp.  6881, 

3.  Statutes  (|  183*)— Constbuotion— Spibit 
OF  Law. 

It  is  the  duty  of  the  court  to  construe 
legislative  enactments  according  to  the  usual 
and  ordinary  signification  of  the  language  em- 
ployed, and  it  cannot  depart  therefrom  in  order 
to  construe  them  according  to  the  supposed 
spirit  of  the  law. 

rEd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  (  261;    Dec.  Dig.  |  183.*1 

Error  to  Circuit  Court  of  City  of  Rich- 
mond. 

Petition  by  the  Virginia  Railway  &  Power 
Company  for  a  writ  of  mandamus  against 
Charles  O.  Savllle,  as  Clerk  of  the  Chancery 
Court  The  writ  was  awarded,  and  defend- 
ant brings  error.    Reversed. 
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The  Attorney  General,  for  plaintiff  In  er- 
ror. Henry  W.  Anderson,  of  Richmond,  Va., 
for  defendant  in  error. 

KEITH,  P.  The  Virginia  Railway  &  Pow- 
er  Company  filed  its  petition  in  the  circuit 
conrt  of  the  city  of  Richmond  praying  a  man- 
damus against  Charles  O.  Sayille,  clerk  of 
the  chancery  conrt  of  the  city  of  Richmond, 
to  compel  him  to  place  upon  the  records  of 
his  office  an  agreement  between  the  Virginia 
Railway  &  Power  Company  and  the  Bquita- 
We  Trust  Company  of  New  York. 

The  cause  having  been  matured  for  hearing 
upon  the  petition  and  exhibits  filed  with  it, 
the  demurrer  and  answer  of  the  defendant, 
and  upon  the  stipulation  of  counsel  as  to  cer- 
tain facts  in  writing,  the  circuit  court  enter- 
ed a  judgment  awarding  the  writ  as  prayed 
for,  and  the  defendant  obtained  a  writ  of 
error  to  that  judgment 

The  facts  are  as  follows:  The  Virginia 
Railway  &  Power  Company,  in  order  to  se- 
cure an  issue  of  $15,000,000  face  value  of 
first  and  refunding  mortgage  bonds,  then  or 
thereafter  to  be  issued,  executed  and  deliv- 
ered to  the  Equitable  Trust  Company  of  New 
York,  as  trustee,  a  certain  deed  of  trust  or 
trust  indenture,  bearing  date  the  1st  day  of 
July,  1909,  wherein  and  whereby  the  said 
company  granted  and  conveyed  all  of  its  real 
and  personal  property,  rights,  privileges,  and 
franchises,  then  owned  or  thereafter  acquir- 
ed (subject  only  to  certain  exceptions  in  said 
indenture  specified)  in  trust  for  the  security 
of  the  payment  of  the  principal  and  interest 
of  said  bonds  as  the  same  might  become  due 
and  payable,  and  upon  the  trusts  and  sub- 
ject to  the  conditions  and  limitations  as  set 
out  at  length  in  said  trust  indenture.  After 
proper  execution  and  acknowledgment  this 
deed  of  trust  was  presented  to  the  clerk  of 
the  chancery  court  of  the  city  of  Richmond 
and  recorded,  and  the  tax  of  $15,000,  as  pre- 
scribed by  section  13  of  the  Virginia  statute 
commonly  known  as  the  Tax  Bill  (Code  1904, 
p.  2196),  as  well  as  all  recording  fees,  were 
duly  paid  thereon;  the  said  deed  of  trust  in- 
denture having  been  so  admitted  to  record 
on  the  22d  day  of  July,  1909. 

By  the  terms  of  this  deed  the  defendant  in 
error  granted  and  conveyed  unto  the  trustee 
therein  named  not  only  the  property,  real 
and  personal,  rights,  privileges,  and  franchis- 
es owned  or  enjoyed  by  it  at  the  date  of  de- 
livery of  the  indenture,  but  by  section  12  of 
the  granting  clause  of  said  deed  of  trust  it 
was  particularly  provided  as  follows:  "All 
of  the  property,  real  and  personal,  including 
stocks,  bonds  and  securities,  rights,  privileg- 
es, franchises  and  immunities  of  every  kind 
or  character  wLdch  may  hereafter  be  con- 
structed or  acquired  by  tiie  railway  company 
in  any  manner  whatsoever"  (subject  only  to 
certain  exceptions  not  material  to  this  ap- 
peal). 

By  the  terms  of  this  trust  indenture  provi- 


sion was  only  made  for  the  Immediate  issue 
of  bonds  secured  thereby  of  an  aggregate 
face  value  of  $7,542,000;  the  remainder  of 
said  bonds  being  reserved  under  the  terms  of 
the  trust,  to  be  issued  thereafter  from  time 
to  time  in  the  manner  and  for  the  purposes 
set  forth  in  the  said  deed. 

By  the  terms  of  article  4,  §  10,  of  said  in- 
denture, it  was  provided  as  follows:  'The 
railway  company  covenants  and  agrees  that 
whenever  required  by  the  trustee,  it  will 
grant,  convey,  confirm,  assign,  transfer*  and 
set  over  unto  the  trustee  the  estate,  right, 
title  and  interest  of  the  railway  company,  in, 
or  to,  all  real  and  personal  estate,  corporate 
rights  and  franchises  which,  in  any  way  or 
manner,  it  shall  acquire  as  appurtenant  to, 
or  for  the  use  of  the  railways  hereby  mort- 
gaged, and  also  it  will  do,  execute,  acknowl- 
edge and  deliver,  or  It  will  cause  to  be  done, 
executed,  acknowledged  and  delivered,  all 
and  every  such  further  acts,  deeds,  transfers 
and  assurances  for  the  better  assuring,  con- 
veying and  confirming  unto  the  trustee  all 
and  singular  the  premises,  estates  and  prop- 
erty hereby  conveyed,  or  intended  to  be  as 
the  trustee  or  the  holder  of  a  majority  in 
amount  of  the  bonds  issued  and  outstanding 
hereunder  shall  reasonably  require  for  better 
accomplishing  the  provisions  and  purposes  of 
this  indenture  and  for  securing  payment  of 
the  principal  and  interest  of  the  bonds,  in- 
tended to  be  hereby  secured." 

Subsequent  to  the  execution  and  recorda- 
tion of  the  deed  of  trust  aforesaid,  and  prior 
to  April  10,  1911,  the  railway  company  had 
purchased  and  acquired  certain  property,  real 
and  personal,  suitable  for  its  objects  and  pur- 
poses. 

[1]  Desiring  to  issue  and  dispose  of  cer- 
tain of  the  bonds  reserved  under  the  trust 
Indenture  aforesaid,  for  the  purposes  there- 
in stated,  and  at  the  request  of  the  trustee, 
the  railway  company  executed  and  delivered 
to  the  Equitable  Trust  Company  of  New 
York,  trustee,  a  supplemental  deed  or  trust 
indenture,  by  which  there  was  granted  to 
said  trustee,  subject  to  the  terms  and  provi- 
sions of  the  original  deed  of  trust,  and  also 
of  said  supplemental  indenture,  the  real  es- 
tate and  other  property  which  had  been  so 
acquired  by  the  said  railway  company  sub- 
sequent to  the  date  of  said  original  mort- 
gage, but  the  legal  title  to  which  had  not 
been  vested  in  said  trustee  by  deeds,  as  con- 
templated by  said  original  mortgage  under 
the  covenant  of  further  assurance. 

The  supplemental  indenture,  bearing  date 
the  10th  day  of  April,  1911,  was  duly  exe- 
cuted by  the  railway  company  and  the  trus- 
tee therein  named,  and,  having  been  acknowi- 
edged  in  the  manner  prescribed  by  the  laws 
of  this  state  for  record,  was  presented  to 
the  clerk  of  the  chancery  court  of  the  city 
of  Richmond,  with  the  request  that  the  same 
be  recorded.  The  amount  of  the  clerk's  fees 
for  recording  the  same,  to  wit,  $6.25,  was 
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duly  tendered  to  Charles  O.  Seville,  clerk  of 
the  said  court,  on  June  8,  1911;  but  the 
said  clerk  declined  to  record  the  supplemen- 
tal indenture  unless  and  until  the  railway 
company  should  pay  a  tax  of  $15,000  there- 
on, in  addition  to  the  tax  of  $15,000  already 
paid  on  the  original  indenture  bearing  date 
July  1,  1909. 

No  bonds  were  authorized  to  be  Issued  or 
secured  by  the  supplemental  instrument 
other  than,  or  in  addition  to,  the  bonds  se- 
cured by  the  original  indenture.  The  rail- 
way company,  therefore,  having  paid  a  tax 
of  $15,000  upon  the  total  amount  of  bonds 
or  other  obligations  secured  by  the  original 
deed  of  trust  bearing  date  July  1,  1909,  de- 
clined to  pay  a  further  tax  upon  the  amount 
of  bonds  or  other  obligations  secured  alilse 
by  the  said  original  and  supplemental  trust 
indenture,  and  filed  its  petition  in  the  cir- 
cuit court  of  the  city  of  Richmond,  praying 
that  a  writ  of  mandamus  be  awarded  it, 
compelling  and  requiring  the  clerk  of  the 
chancery  court  of  the  city  of  Richmond  to 
record  the  supplemental  indenture  without 
the  payment  of  further  recoramg  tax. 

Section  13  of  the  Virginia  Tax  Bill  pro- 
vides that  "on  deeds  of  trust  or  mortgage 
the  tax  shall  be  upon  the  amount  of  bonds 
or  other  obligations  secured  thereby." 

It  is  contended  by  the  defendant  in  error 
that  the  supplemental  deed  which  was  offer- 
ed for  recordation  was  not  a  deed  of  trust 
or  mortgage  within  the  terms  of  this  law. 
Its  position  being  that  the  various  provisions 
of  the  supplemental  Instrument,  read  in  the 
light  of  the  after-acquired  property  clause 
and  the  covenant  for  further  assurance,  con- 
tained in  the  original  indenture,  were  but 
parts  of  the  same  instrument,  constituting 
together  the  deed  of  trust  or  mortgage  secur- 
ing the  company's  bonded  indebtedness,  up- 
on the  total  amount  of  which  a  tax  was  im- 
posed and  paid  in  July,  1909,  when  the  orig- 
inal trust  indenture  was  duly  admitted  to 
record. 

That  the  mortgage  of  the  1st  of  July,  1909, 
was  in  itself  a  complete  instrument  for  the 
purposes  for  which  it  was  intended,  cannot 
be  denied.  The  second  mortgage,  it  is  true, 
only  conveyed  the  legal  title  to  property 
which  was  embraced  in  the  first  deed  in  its 
after-acquired  property  clause  and  the  cov- 
enant which  it  contained  of  further  assur- 
ance; but  it  is  none  the  less  a  mortgage — 
that  Is  to  say,  a  conveyance  of  property  up- 
on conditions,  as  security  for  the  payment 
of  a  debt  or  performance  of  a  duty.  In  the 
granting  clause  of  the  supplemental  deed  it 
is  said  that  this  property  therein  referred  to 
is  conveyed  "in  order  better  to  secure  the 
payment  of  all  the  bonds  heretofore  issued 
and  which  shall  hereafter  be  issued  under 
said  mortgage"  (that  is  to  say,  the  original 
indenture) ;  and  it  is  further  declared  that 
"the  object,  purpose  and  intent  of  this  agree- 
ment" (that  is  to  say,  the  second  mortgage) 


"is  the  better  to  secure  the  holders  of  the 
bonds  referred  to  herein  and  in  the  first 
and  refunding  mortgage  herein  referred  to 
and  any  future  holders  of  said  bonds  at  any 
iime  outstanding,  and  the  terms,  agreements, 
covenants  and  conditions  hereof  are  and  are 
intended  to  be  in  addition  to  the  terms  and 
conditions  of  said  first  and  refunding  mort- 
gage and  not  in  derogation  thereof,  and  all 
of  the  provisions  of  said  first  and  refunding 
mortgage,  except  to  the  extent  that  the  same 
are  herein  abrogated  or  modified,  shall  be 
deemed  to  remain  in  full  force  and  effect: 
♦  ♦  ♦  Nothing  in  this  agreement  contain- 
ed shall  be  deemed  or  construed  in  any  way 
to  diminish,  remove  or  impair  any  of  the 
security,  rights  or  privileges  of  said  present 
or  future  bondholders  or  in  any  way  to  im- 
pair, diminish,  remove  or  reduce  any  of  the 
obligations,  covenants  or  agreements  on  the 
part  of  the  railway  company  in  said  first  and 
refunding  mortgage  contained." 

The  object,  purpose,  and  intent  of  this 
agreement  being  the  better  to  secure  the 
holders  of  the  bonds  to  which  it  refers,  the 
result  Is  accomplished  by  the  execution  of 
the  supplemental  deed,  which  vests  in  the 
trustee  therein  named  the  legal  title  to  the 
after-acquired  property,  with  respect  to 
which  only  an  equity  had  passed  as  security 
for  the  bonds  therein  provided  for  by  force 
of  the  deed  of  July,  1909,  known  as  the  "first 
mortgage."  The  fact  that  the  great  bulk 
of  the  property  conveyed  for  the  security  of 
the  debt  named  passed  to  and  vested  In  the 
trustee  by  force  of  the  first  mortgage  is  of 
no  avail,  for  the  tax  is  not  upon  the  value 
of  the  property  conveyed  but  upon  the 
amount  of  the  bonds  secured.  See  Acts  of 
Assembly  1910,  p.  488,  c.  315,  §  13,  which  de- 
clares that  on  deeds  of  trust  or  mortgage  the 
tax  shall  be  upon  the  amount  of  the  bonds 
or  other  obligations  secured  thereby. 

That  the  instrument  is  in  form  and  effect 
a  mortgage ;  -  that  it  transfers  property  to  a 
trustee  for  the  better  security  of  a  debt — ^is 
apparent  from  an  inspection  of  the  paper  it- 
self, as  appears  ftom  the  extract  we  have 
made  from  dt,  and  brings  the  instrument 
clearly  within  the  operation  of  our  tax  law. 

[21  But  it  is  contended  that  to  impose  a 
tax  upon  the  recordation  of  the  supplemental 
instrument  would  lay  upon  the  bonds  or  oth- 
er obligations  secured  thereby  the  double 
duty  of  contributing  twice  to  the  same  bur- 
den, and  would  be  repugnant  to  that  section 
of  the  Constitution  which  provides  that  "all 
taxes,  whether  state,  local  or  municipal,  shall 
be  uniform  upon  the  same  class  of  subjects 
within  the  territorial  limits  of  the  authority 
levying  the  tax,  and  shall  be  levied  and  col- 
lected under  general  laws";  that  to  require 
the  payment  of  the  fee  for  the  registration 
of  the  second  mortgage  would  be  to  impose  a 
double  tax,  citing  Cooley  on  Taxation,  voL  1, 
p.  394,  where  it  is  said:  "By  double  taxation 
in  this  sense  is  understood  the  requirement 
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that  one  person  or  any  one  sabject  of  taxa- 
tion shall  directly  contribute  twice  to  the 
same  burden,  while  other  subjects  of  taxa- 
tion, belonging  to  the  same  class,  are  requir- 
ed to  contribute  but  once." 

In  Pocahontas  Collieries  Co.  v.  Com.,  113 
Va,  — ,  73  S.  EX  446,  It  was  held  that  the 
tax  upon  the  recordation  of  a  deed  is  not  a 
tax  upon  property,  but  upon  a  civil  privilege; 
and  that  the  power  of  the  Legislature  to  im- 
pose a  tax  upon  such  a  privilege,  to  fix  the 
amount  thereof,  and  to  classify  the  subjects 
upon  which  the  tax  is  imposed,  is  well-nigh 
unlimited,  so  long  as  the  classification  is  rea- 
sonable; and  that  the  only  constitutional 
limitation  upon  the  power  of  the  Legislature 
to  impose  the  tax  is  that  it  shall  be  uniform 
upon  the  subjects  of  each  class. 

As  we  have  already  seen,  each  of  the 
two  mortgages  is  in  dtself  complete,  and  the 
second  mortgage  is  not  to  be  treated  as  being 
merely  supplemental  to  the  first,  because,  in 
conveying  the  legal  title  to  property  as  to 
which  the  trustee  in  the  first  mortgage  had 
only  an  equitable  title,  it  has  strengthened 
and  increased  the  security  of  the  bondhold- 
ers, and  accomplished  the  end  for  which  it 
was  designed,  which  was  the  better  to  secure 
the  holders  of  the  bonds  referred  to  in  the 
first  mortgage,  and  was  in  addition  to  the 
terms  and  conditions  of  the  first  and  refund- 
ing mortgage  and  not  in  derogation  thereof. 

No  one  is  requiring  the  Virginia  Railway 
&  Power  Company  to  spread  this  Indenture 
upon  the  records.  It  is  free  to  do  as  it 
pleases  in  that  respect  It  would  not  have 
executed  the  mortgage  in  the  first  place  but 
that  it  desired,  for  its  own  advantage,  to  fur- 
nish the  best  security  dt  could  provide  for 
the  payment  of  its  bonds  and  thereby  to  en- 
hance their  value  upon  the  market.  In  fur- 
therance of  this  purpose,  it  sought  the  priv- 
ilege of  having  its  second  mortgage  spread 
upon  the  records  of  the  chancery  court  of 
the  dty  of  Richmond,  and  for  that  privilege 
the  state  has  seen  fit  to  impose  the  tax  which 
the  clerk  of  that  court  demanded. 

[3]  It  is  contended  that  the  construction 
Insisted  upon  by  the  plaintiff  in  error  is 
violative  of  the  spirit  or  reason  of  the  law. 
The  argniment  would  seem  to  concede  that 
the  contention  is  within  the  letter  of  the  law. 
We  hear  a  great  deal  about  the  spirit  of  the 
law,  but  the  duty  of  this  court  is  not  to 
make  law,  but  to  construe  it;  not  to  wrest 
its  letter  from  its  plain  meaning  in  order 
to  conform  to  what  is  conceived  to  be  lits 
spirit,  in  order  to  subserve  and  promote  some 
principle  of  Justice  and  equality  which  it  is 
claimed  the  letter  of  the  law  has  violated. 
It  is  our  duty  to  take  the  words  which  the 
Legislature  has  seen  fit  to  employ  and  give 
to  them  their  usual  and  ordinary  significa- 
tion, and,  having  thus  ascertained  the  legis- 
lative intent,  to  give  effect  to  it,  unless  it 
transcends  the  legislative  power  as  limited 
by  the  Constitution. 


For  those  reasons  we  are  of  opinion  that 
the  circuit  court  erred  In  awarding  the  man- 
damus, and  that  its  Judgment  must  be  re 
versed. 

Reversed. 

(U4  Va.  S90) 

EASON  V.  LYONS  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

16,  1913.) 

1.  FSAUDULXJSTT  CONVSYANCSS  (§  278*)— HUS- 
BAND AND  WiFX— BUBDEN  OF  PbOOF. 

Transactions  between  husband  and  wife 
must  be  closely  scrutinized  to  see  that  they  are 
fair  and  honest,  and  in  case  of  a  grant  by  a 
husband  to  his  wife  she  has  the  burden  of  prov- 
ing the  bona  fides  of  the  transaction  as  against 
his  creditors;  all  presumptions  being  in  their 
favor. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  f §  801,  802 ;  Dec.  Dig. 
I  27&*J 

2.  Fbaudulbnt  Convsyanoes  (S  300*)— Con- 
siDEBATioM— Evidence. 

In  a  suit  to  set  aside  a  debtor*s  convey- 
ance to  his  wife,  evidence  held  insufficient  to 
show  an  actual  consideration. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §§  896-^3 ;  Dec.  Dig. 
i  300.*J 

3.  Fbaudulent  Conveyances   ({  225*)— Es- 
toppel—Conveyance TO  Wife. 

Where  a  debtor,  who  owned  several  par- 
cels of  land,  conveyed  one  of  them  to  his  wife, 
and  gave  his  creditor  a  deed  of  trust  on  the 
others,  the  delivery  by  the  creditor  to  the  debt- 
or's wife  of  a  paper  reciting  that  the  deed  of 
trust  had  no  reference  to  a  farm  which  the 
wife  owned  in  her  own  name  will  not,  where 
it  appears  that  the  creditor  at  the  time  refused 
to  release  any  claim  she  might  have  to  that 
farm,  estop  him  from  attacking  the  conveyance. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §§  053-667 ;  Dec.  Dig. 
f  225.*] 

4.  Witnesses  (§  52*)- Equity  (§  202*)— Com- 
petency—Husband  AND  Wife. 

In  a  suit  by  a  creditor  to  set  aside  a  con- 
veyance by  a  husband  to  his  wife  on  the  ground 
of  fraud  and  want  of  consideration,  the  wife's 
separate  answer,  setting  up  that  the  conveyance 
had  been  approved  by  plaintiff,  who  had  agreed 
not  to  enforce  his  debt  against  that  land,  can- 
not be  considered  as  a  cross-bill,  but  must  be 
accepted  as  an  answer,  it  appearing  that  the 
special  defense  entitled  her  to  no  relief  which 
she  could  not  have  obtained  by  plea  or  answer, 
and  that  she  sought  no  discovery ;  consequently 
the  filing  of  the  answer  did  not  begin  a  new 
and  distinct  suit,  which  would  render  both  de- 
fendants competent  witnesses  as  to  the  ratifi- 
cation of  the  conveyance  despite  Code  1904,  | 
3346a,  providing  that  neither  a  husband  nor 
wife  shall  be  competent  to  testify  for  or  against 
each  other  in  any  proceeding  by  a  creditor  to 
impeach  any  conveyance  from  one  to  the  other 
on  the  ground  of  fraud  or  want  of  considera- 
tion. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  U  124,  120-136,  165,  415-417,  410. 
424;  Dec  Dig.  §  52;*  Equity,  Cent  Dig.  |{ 
469,  470 ;  Dec.  Dig.  §  S02.*] 

Appeal  from  Circuit  Court,  Norfolk 
County. 

Bill  by  Samuel  W.  Lyons  against  Narcis- 
sus C.  Eason  and  another.     From  a  decree 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Kej-No.  Serlei  St  Rep'r  Indexes 
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for  complalBant,  the  named  defendant  ap> 
peals.    Affirmed. 

L.  D.  Starke  and  D.  Tucker  Brooke,  both 
of  Norfolk,  for  appellant  Frank  L.  Orocker, 
of  Portsmouth,  for  appellee. 

HARRISON,  J.  On  the  15th  day  of  Sep- 
tember, 1893,  I.  N.  ESason  conveyed  to  his 
wife,  Narcissus  C.  Eason,  a  farm  In  Norfolk 
county,  known  as  the  Cornick  ftirm,  contain- 
ing 470  acres,  which  had  been  conveyed  to 
him  by  Margaret  F.  Gomlck.  The  grantor 
states  on  the  face  of  the  deed  that  he  doth 
give,  grant,  bargain,  sell,  and  convey  the 
farm  mentioned  in  consideration  of  $5,  as 
w^  as  the  natural  love  and  affection  he 
hath  for  his  wife.  At  the  time  this  conv^- 
ance  was  made  the  grantor  was  heavily  in- 
debted to  the  appellee,  Samuel  W.  Lyons, 
who  has  filed  the  bill  in  this  case,  asking 
that  the  deed  be  set  aside  upon  the  ground 
that  it  was  not  upon  consideration  deemed 
valuable  in  law,  and  was  made  with  the  in- 
tent to  delay,  hinder,  and  defraud  him  of  a 
large  debt  which  the  grantor  owed  him  pri- 
or to  and  at  the  time  the  deed  was  executed. 

The  circuit  court,  by  the  decree  complain- 
ed of,  set  aside  the  deed  assailed,  and  di- 
rected that  the  farm  therein  conveyed 
should,  in  accordance  with  the  prayer  of  the 
bill,  be  subjected  to  the  balance  shown  to  be 
due  the  appellee,  S.  W.  Lyons.  From  that 
decree  this  appeal  has  been  taken. 

Mrs.  Eason  attempts  to  show  that  the 
deed  of  September  15,  1803,  was  not,  as  ap- 
pears on  its  face,  a  deed  of  gift,  but  that  the 
farm  thereby  conveyed  belonged  to  her,  and 
that  the  deed  was  only  a  formal  transfer  of 
her  own  property  to  her  own  name.  The 
record  shows  that  In  1877  I.  N.  Eason 
bought  a  farm  in  Princess  Anne  county  for 
$14200  and  took  the  title  in  his  own  name. 
Mrs.  Eason  claims  that  she  furnished  her 
husband  with  the  money  to  pay  for  this 
farm,  and  that  when  it  was  sold  at  a  large 
advance  over  the  cost  price  the  proceeds 
were  Invested,  In  part,  in  the  €k)mick  farm. 
Mrs.  Eason  claims  that  the  money  with 
which  her  husband  bought  the  Princess  Anne 
farm  was  given  to  her  by  her  aunt,  Miss 
Charlton,  and  that  she  gave  it  to  her  hus- 
band with  the  understanding  that  the  farm 
was  to  be  bought  for  her.  The  only  evidence 
adduced  in  support  of  this  claim,  other  than 
that  of  herself  and  husband,  was  the  testi- 
mony of  a  son,  a  sister,  and  one  James  EL 
Parsons,  who  lived  with  the  family  at  or 
about  the  time  of  the  purchase  of  the  Prin- 
cess Anne  farm.  The  testimony  of  I.  W. 
Eason,  the  son,  sheds  no  light  upon  the  ques- 
tion now  under  consideration.  He  says  that 
he  was  not  old  enough  to  know  anything 
about  the  Princess  Anne  farm,  or  where  his 
mother  got  the  money  to  pay  for  it.  The 
testimony  of  Mary  Halstead,  the  sister,  was 
that  the  aunt,  Miss  Charlton,  was  a  dress- 


maker, and  was  frequently  at  the  borne  of 
Mrs.  Eason;  that  on  one  occasion  she  saw 
Miss  Charlton  give  Mrs.  Eason  |500;  and 
that  on  other  occasions  she  saw  her  give 
Mrs.  Eason  money,  but  did  not  know  what 
amount  The  witness  Parsons  testifies  that 
he  had  seen  Miss  Charlton  give  Mr&  Eason 
money  several  times,  but  that  he  did  not 
know  the  amount  This  witness  also  says: 
That  he  heard  Mr.  Eason  tell  his  wife  that 
he  had  found  a  farm  to  suit  h^,  and  that 
she  said:  "If  you  think  it  is  a  cheap  farm, 
I  would  like  you  to  buy  it  for  me."  That  a 
few  days  afterwards  he  came  home  and 
said:  "I  can  buy  that  farm.  I  can  buy  It 
to-morrow."  That  the  next  morning,  before 
Eason  left  home,  he  saw  his  wife  hand  him 
a  big  bunch  of  money,  but  that  he  did  not 
know  the  amount 

The  documentary  evidence  shows  that  Cole 
and  wife  sold  and  conveyed  the  Princess 
Anne  farm  to  I.  N.  Eason  in  consideration 
of  $1,200  paid  by  him.  Five  years  after- 
wards Mrs.  Eason  unites  with  her  husband 
in  conveying  this  farm,  at  the  price  of 
$4,750,  to  purchasers  who,  by  a  cotempora- 
neons  trust  deed  thereon,  secured  to  I.  N. 
Eason  bonds  payable  to  him,  aggregating 
$3,976,  being  the  balance  of  the  purchase 
money  due  to  him  on  their  purchase  of  the 
Princess  Anne  farm.  On  the  9th  day  of 
July,  1884,  Margaret  F.  Comtek  conveyed  to 
I.  N.  Eason  the  Cornick  farm  (now  in  con- 
troversy) for  $4,200,  and  on  the  same  day 
Eason  executed  a  deed  of  trust  securing  to 
his  grantor,  Mrs.  Cornick,  several  bonds  exe- 
cuted by  him  to  her,  aggregating  $3,600.  At 
no  time  does  Mrs.  Eason  appear  of  record 
as  the  owner  of  either  the  Princess  Anne 
farm  or  the  Cornick  farm  until  September 
16,  1893,  yrhen  the  latter  farm  was  conveyed 
to  her  as  a  gift  by  her  husband,  more  than 
nine  years  after  he  had  acquired  the  same, 
and  when  he  was  In  debt  to  the  appellee  in 
the  sum  of  $12,724.12. 

[1]  This  court  has  repeatedly  held  that 
transactions  between  husband  and  wife  must 
be  closely  scrutinized  to  see  that  they  are 
fair  and  honest,  and  not.  mere  contrivances 
resorted  to  for  the  purpose  of  placing  the 
husband's  iwoperty  beyond  the  reach  of  his 
creditors;  and  that  in  a  contest  between  the 
creditors  of  a  husband  and  his  wife  the  bur- 
den of  proof  is  upon  her  to  show  by  clear  and 
satisfactory  evidence  the  bona  fides  of  the 
transaction.  In  all  such  cases  the  presump- 
tions are  in  favor  of  the  creditors,  and  not 
in  favor  of  the  title  of  the  wife.  Sledge  & 
Barkley  v.  Reed,  112  Va.  202,  70  S.  B.  623; 
Vashon  v.  Barrett,  106  Va.  490,  64  S.  Bw  705; 
Kline  v.  Kline,  103  Va.  203,  48  S.  B.  882; 
Spence  ▼.  Repass,  94  Va.  716,  27  S.  E.  688. 

[2]  We  are  of  opinion  that  the  evidence  in 
the  case  at  bar  falls  short  of  establishing  the 
claim  of  the  appellant  wWi  the  degree  of 
certainty  required  in  such  cases.  Tlie  evi- 
dence wholly  fails  to  show  that  Mrs.  Bason. 
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at  any  time,  bad  means  sufficient  to  pay 
$1,200  for  the  Princess  Anne  farm;  and  It 
tends  strongly  to  show  that,  to  whatever  ex- 
tent, If  any,  her  money  was  used  In  paying 
for  that  farm,  it  was  the  ordinary  case  of 
the  husband  using  the  wife's  money  for  his 
own  purposes  with  her  knowledge  and  con- 
sent If  there  was  an  agreement,  as  claim- 
ed, that  the  Princess  Anne  farm  was  to  be 
bought  by  the  husband  for  the  wife,  It  Is 
clear  that  no  such  agreement  was  carried  out, 
and  that  the  wife  knew  that  it  had  not  been 
carried  out 

[3]  It  Is  further  insisted  that  the  ai^llee 
creditor  was,  by  his  conduct  estopped  from 
enforcing  his  claim  against  the  Comick  farm. 
In  support  of  this  contention  the  following 
paper,  dated  September  12,  18d5,  and  signed 
by  the  appellee,  S.  W.  Lyons,  is  relied  on : 

**Thls  is  to  certify  that  the  deed  of  trust 
this  day  executed  to  secure  me  by  I.  N.  Ea- 
son  and  wife  does  not  have  any  reference  or 
claim  on  the  farm  that  Mrs.  Eason  owns  in 
her  own  name,  and  known  as  the  Cornlck 
farm." 

It  appears  that  I.  N.  Eason  owned  other 
lands  in  Norfolk  county  besides  the  farm 
which  he  had  previously  conveyed  to  his 
wife,  and  on  the  12th  of  September,  18d5,  he 
conveyed  these  other  lands  to  a  trustee  to 
secure  the  aiH;)ellee.  Mrs.  Eason  claims  that 
the  paper  relied  on  as  an  estoppel  was  intend- 
ed as  a  release  of  all  claim  by  the  appellee  to 
or  against  the  Comick  farm,  in  consideration 
of  her  release  of  her  contingent  dower  rights 
in  the  other  lands  of  her  husband  by  uniting 
in  the  deed  of  trust  bearing  even  date  with 
the  paper.  This  dalm  is  not  sustained  by 
the  proof.  The  weight  of  evidence  shows,  we 
think,  that  the  paper  was  executed  and  de- 
livered by  the  appellee,  upon  request  to  allay 
a  nervous  anxiety  expressed  at  the  time  by 
Mrs.  Eason  that  the  deed  of  trust  she  was 
about  to  execute  should  not  embrace  the  Cor- 
nlck farm.  It  appears  that  a  paper  waivtag 
the  right  of  appellee  to  assert  any  demand 
against  the  Cornlck  farm  was  written  at  the 
time,  but  appellee  positively  refused  to  sign 
it  The  paper  now  relied  on  was  then  pre- 
X>ared,  which  merely  states,  what  appears  on 
the  face  of  the  deed  of  trust,  that  the  Cornlck 
farm  was  not  embraced  In  the  deed.  When 
the  paper  that  appellee  refused  to  sign  is 
read  in  connection  with  the  paper  which  he 
did  sign,  it  puts  the  transaction  beyond  dis- 
pute, and  shows  that  the  paper  relied  on  as 
an  estoppel  was  never  Intended  to  operate 
as  a  waiver  by  appellee  of  his  right  to  en- 
force his  claim  against  the  farm  which  the 
husband  had  conveyed  to  Mrs.  Eason. 

[4]  A  further  contention  Is  that  both  Mr. 
and  Mr&  Elason  are  competent  witnesses, 
and  that  their  depositions,  which  were  tak- 
en over  the  objection  of  the  appellee, 
should  be  given  due  weight  As  already 
shown,  the  bill  In  this  cause  was  filed 
by  a  creditor  to  Impeach  arid  avoid  a  vol- 
untary conveyance  from  L  N.  Eason  to  his 


wife.  The  Code  (section  3346a)  provides  that 
neither  husband  nor  wife  shall  be  competent 
to  testify  for  or  against  each  other  In  any 
proceeding  by  a  creditor  to  avoid  or  im- 
peach any  conveyance,  gift  or  sale  from  the 
one  to  the  other  on  the  ground  of  fraud  or 
want  of  consideration. 

The  appellant  seeks  to  avoid  this  plain 
statutory  provision,  and  to  render  the  hus- 
band and  wife  competent  witnesses  in  the 
case  at  bar,  by  the  following  arg^ument: 
Mrs.  Eason's  sepa^te  answer,  by  way  of  de- 
fense, in  iMirt  sets  up  the  paper  of  Septem- 
ber 12,  18d5,  signed  by  the  appellee,  and  al- 
leges that  it  was  executed  and  delivered  as 
an  agreement  on  appellee's  part  not  to  en- 
force his  debt  against  the  Comick  farm.  The 
contention  is  that  Mrs.  Eason's  separate  an- 
swer should  have  been  treated  by  the  court 
as  a  cross-bill ;  that  a  cross-bill  is  a  separate 
and  distinct  suit  from  the  original  bill ;  and 
that  Mrs.  Eason  and  her  husband  would  have 
be^i  competent  witnesses  In  such  separate 
and  distinct  suit  at  least  as  to  the  alleged 
agreement  of  Lyons  with  respect  to  the  Cor- 
nlck farm. 

We  are  of  opinion  that  the  circuit  court 
properly  held  that  the  matters  s^  up  in  the 
separate  answers  of  I.  N.  Eason  and  his  wife. 
Independently  of  such  matters  as  were  di- 
rectly responsive  to  the  bill,  were  matters 
proper  to  be  considered  by  way  of  answer, 
and  as  to  which  complete  justice  could  be 
done  between  the  parties  without  treating 
such  answers  as  cross-bills,  as  asked  in  argu- 
ment at  the  bar.  The  answer  of  Mrs.  Eason 
seeks  no  discovery  and  sets  up  no  defense 
which  could  not  as  well  be  made  by  answer. 
She  can  obtain  all  the  relief  in  the  original 
suit  that  she  could  If  her  answer  were  treat- 
ed as  a  cross-bill.  Had  she  prevailed,  the 
only  relief  she  could  have  obtained  in  either 
case  would  have  been  a  dismissal  of  the  bill 
and  an  adjudication  that  the  deed  of  gift 
from  her  husband  to  herself  was  not  void 
as  to  the  attacking  creditor.  The  matter 
asserted  in  the  answer  does  not  call  for  af- 
firmative relief,  but  is  defensive  merely,  and 
would  be  satisfied  by  a  dismissal  of  the  orig- 
inal bUL 

In  16  Cyc  p.  827,  it  is  said:  "Where  the 
matter  of  a  cross-bill  Is  equally  available  In 
the  answer,  by  way  of  defense  to  the  original 
bill,  a  cross-bill  is  unnecessary.  Therefore  a 
cross-bill  will  not  be  permitted  to  set  up  a 
mere  defense,  existing  when  the  answer  is 
filed,  unless  discovery  ii^  required;  and  a 
cross-bin  is  equally  improper,  even  where 
relief  is  required.  If  such  relief  can  M  had 
on  the  principles  stated  by  answer.  The 
rule  is  that  when  all  the  objects  sought  can 
be  attained  by  answer  a  cross-bill  will  not 
be  permitted;  but  although  an  answer  is 
available  for  the  main  purpose,  a  cross-bill 
may  be  used  when  the  circumstances  call 
for  protection  beyond  that  which  could  be 
had  by  answer. 
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In  Scott  and  Wife  v.  Roland,  82  Va.  484, 
497,  4  S.  E.  595,  601,  It  is  said:  "The  doc- 
trine is  that  a  cross-bill  should  never  be 
brought  when  the  party  can  obtain  In  the 
original  suit  the  same  relief  without  it;  and 
when  the  cross-bill  seeks  no  discovery,  and 
sets  up  no  defense  which  might  not  have 
been  as  well  tal^en  by  answer,  the  bill  will 
be  dismissed,  with  costs.  1  Bart  Ghy.  | 
302."    See,  also,  1  Hogg's  Eq.  §  192. 

It  is  clear  that  I.  N.  Eason  and  wife  are 
not  competent  witnesses^  in  this  case,  and 
that  they  cannot  avoid  the  statute  and  ren- 
der themselves  competent  in  the  manner  sug- 
gested by  having  their  answers  treated  as 
cross-bills. 

It  is  suggested  In  the  petition,  but  was 
not  pressed,  either  in  the  briefs  or  In  argu- 
ment at  the  bar,  that  the  circuit  court  erred 
in  refusing  to  grant  Mrs.  Eason,  the  appel- 
lant, a  rehearing  of  this  cause  on  the  ground 
of  after-discovered  evidence.  In  this  action 
of  the  court  there  was  no  error.  No  suffi- 
cient reason  is  shown  for  not  having  produc- 
ed the  evidence  sought  to  be  Introduced  be- 
fore the  hearing.  It  was  merely  cumulative, 
and  could  not,  on  another  hearing,  affect  the 
result  on  the  merits. 

The  decrees  appealed  from  are  without  er- 
ror, and  must  be  affirmed. 

Affirmed. 

GARDWELL,  J.,  absent 

(71  W.  Va.  490) 

HULL  V.  GEARY. 

(Supreme  Gourt  of  Appeals  of  West  Virginia. 

Dec  17,  1912.) 

(Syllabus  by  the  Court,} 

1.   GOBPOBATIONS    (§   121*)— SaLB   OF    STOCK— 

Breach  of  Wabbanty— Damages. 

In  assumpsit  on  the  breach  of  an  express 
warranty  that  shares  in  a  corporation  were 
worth  their  face  value,  the  proper  measure  of 
damages  is  the  difference  between  the  warrant- 
ed value  of  the  shares  and  their  actual  value  at 
the  time  of  the  transaction.  Whether  fraudu- 
lent misrepresentation  was  made  by  the  war- 
rantor as  to  the  value  of  the  shares  is  wholly 
immaterial  in  a  suit  on  the  warranty  and  calls 
for  no  other  measure  of  damages. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Gent  Dig.  §§  504,  505 ;  Dec.  Dig.  §  121.*] 

2.  New  Tbial  (§  39*)— Grounds— Ebbob  in 

Instructions. 

An  instruction  recognizing  two  different 
measures  of  the  damages  when  only  one  is  ap- 
plicable in  the  case,  and  plainly  tending  to  mis- 
lead the  jury,  is  error  for  which  the  trial  court 
is  justified  in  setting  aside  the  verdict  and 
awarding  a  new  trial  at  the  instance  of  the 
party  over  whose  protest  it  was  given  and  to 
whoG^  prejudice  it  tended. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Gent  Dig.  |§  57-^1 ;   Dec.  Dig.  §  39.*] 

Error  to  Gircuit  Court,  Kanawha  Gounty. 

Action  by  B.  Flynn  Hull  against  W,  B. 
Geary.  Verdict  for  plaintiff.  From  an  or- 
der setting  aside  the  verdict  and  granting  a 
new  trial,  plaintiff  brings  error.    Affirmed. 


W.  R.  Thompson,  of  Hinton,  and  B.  B 
Dyer,  of  Gharleston,  for  plaintiff  in  error. 
EL  D.  Rummel  and  Upshur  Hlgginbothain, 
both  of  Gharleston,  for  defendant  in  error. 

ROBINSON,  J.  The  trial  court  properly 
set  aside  the  verdict  and  granted  defendant 
a  new  trial.  The  assignments  Of  error  must 
be  overruled  and  the  case  remanded. 

The  action  is  assumpsit,  for  recovery  on 
a  warranty.  The  warranty  was  to  the  effect 
that  certain  stock  in  a  corporation,  which  de- 
fendant transferred  to  plaintiff  as  part  pay- 
ment for  real  estate  conveyed  to  the  former 
by  the  latter,  was  worth  the  face  value  of 
the  shares. 

The  jury  found  a  verdict  in  favor  of  plain- 
tiff for  the  face  value  of  the  shares,  with  in- 
terest On  the  question  of  the  actual  value 
of  the  stock  at  the  time  of  the  transaction, 
the  evidence  is  conflicting.  We  do  not  pre- 
sume to  pass  on  the  weight  of  the  evidence 
in  this  particular,  yet  it  would  seem  to  be 
a  most  reasonable  inference  from  the  evi- 
dence that  the  stock  had  some  value.  From 
the  facts  proved  a  Jury  would  scarcely  be 
warranted  in  finding  that  the  stock  was  ab- 
solutely without  value.  But,  by  reason  of  an 
erroneous  theory  that  was  followed  at  the 
trial,  we  can  not  say  that  the  jury  made  a 
finding  that  the  stock  was  so  worthless  tiiat 
the  breach  of  the  warranty  injured  plaintiff 
to  the  full  amount  for  which  he  had  taken 
the  shares.  The  erroneous  theory  on  which 
the  case  was  submitted  to  the  jury  may  have 
caused  them  to  find  the  verdict  for  the  full 
amount  though  they  believed  the  stock  worth 
something,  below  par.  And  it  was  this  mis- 
direction of  the  jury  that  fully  justified  the 
trial  court  in  setting  aside  the  verdict 

The  appropriate  action  for  recovery,  un- 
der the  facts  and  circumstances  presented, 
was  that  which  plaintiff  adopted — assumpsit 
on  the  express  warranty.  If  fraudulent  mis- 
representation had  been  made  to  plaintiff  in 
the  transaction,  he  could  have  done  all  that 
the  law  required  of  him  toward  a  full  re- 
scission of  the  contract  whereby  he  took  over 
the  stock  as  part  payment  for  real  estate, 
and  then  sued  for  damages  if  defendant  did 
not  accept  his  offer  to  rescind.  However,  the 
two  forms  of  recovery  are  quite  distinct 
Principles  applicable  to  the  one  are  wholly 
inapplicable  to  the  other.  The  following  text 
is  in  point:  **There  is  a  clear  distinction  be- 
tween an  action  for  a  breach  of  warranty 
and  one  for  fraudulent  representation;  in 
the  one  the  cause  of  action  is  ex  contractu 
purely,  while  in  the  other  it  is  ex  delicto.  In 
actions  of  the  latter  character  a  wilful  intent 
to  mislead  or  deceive  is  an  essential  element 
of  the  right  to  recover,  while  in  the  former 
no  such  element  is  necessary  and  the  good 
faith  of  the  warrantor  is  immaterial;  in- 
deed, it  seems  that  evidence  of  fraud  is  in- 
competent, as  being  immaterial,  in  an  action 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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for  a  breach  of  warranty."     $0  Amer.  ft 
JSng.  Edc.  Law  131. 

Though  plaintiff  chose  the  appropriate  ac- 
tion, he  foiled  to  observe  at  the  trial  the  dis- 
tinction between  the  case  pleaded  and  the 
other  recoyery  he  might  have  pursued;  and, 
in  submitting  his  evidence  and  in  asking  in- 
structions to  the  jnry,  he  seems  to  have  had 
in  mind  a  recovery  on  the  theory  that  he 
had  rescinded  for  fraudulent  misrepresenta- 
tion the  contract  whereby  he  took  the  stock 
as  i>art  payment  for  real  estate.  Tet,  he  nei- 
ther proved  a  complete  rescission,  nor  any- 
thing establishing  fraudulent  misrepresenta- 
tion. Notwithstanding  all  this,  the  trial 
court  adopted  plaintilTs  erroneous  theory  of 
the  action  that  was  being  tried  and  gave  in- 
structions to  the  jury  embodying  the  same. 

[1]  The  Jury  were  told  that  they  should 
find  for  plalntifF  the  full  amount  of  the  face 
value  of  the  shares.  If  they  believed  that 
plaintiff  had  been  induced  to  trade  for  the 
stock  by  fraudulent  misrepresentation  of  de- 
fendant, and  had  tendered  the  stock  back  to 
defendant  within  a  reasonable  time.  This  in- 
struction had  no  proper  place  in  the  case. 
Among  other  objections,  it  did  not  submit  the 
measure  of  damages  applicable  to  the  action 
and  the  case  made  by  the  evidence.  The  case 
presented  only  a  breach  of  the  warranty. 
Therefore,  the  proper  measure  of  the  dam- 
ages was  the  difference  between  the  war- 
ranted value  and  the  value  that  the  stock 
actually  had.  2  Sutherland  on  Damages,  sec. 
670;  Thornton  v.  Thompson,  4  Grat.  (Va.) 
121. 

It  is  true,  as  is  argued,  the  record  shows 
no  direct  objection  by  defendant  to  the  giv- 
ing of  this  instruction.  But  we  find  the  point 
saved  by  defendant's  objection  to  a  modifica- 
tion which  the  court' made  to  an  instruction 
asked  by  defendant  That  modification  em- 
braced this  same  erroneous  principle  that  the 
court  announced  to  the  jury  In  the  instruc- 
tion for  plaintiff.  Defendant  asked  that  the 
jui*y  be  instructed  that  the  measure  of  dam- 
ages in  the  suit  on  the  warranty  was  the 
difference  between  the  face  value  of  the 
stock,  which  was  guaranteed,  and  the  actual 
value  of  the  stock  at  the  time  of  the  trans- 
action. The  court  gave  such  instruction,  but, 
over  the  objection  of  defendant,  modified  It 
with  these  words:  "Unless  they  find  that 
the  representations  as  to  the  value  of  j:he 
stock  were  fraudulently  made."  So  It  ap- 
pears indeed  that  defendant  at  the  trial  did 
protest  by  the  record  against  the  direction 
to  the  jury  that  they  might  find  a  verdict  for 
the  full  amount  of  the  face  value  on  the  the- 
ory of  a  rescission  for  fraudulent  misrepre- 
sentation. 

[2]  From  what  we  have  stated,  it  will  be 
observed  that  the  court  directed  the  jury 
that  the  case  might  be  susceptible  of  the  ap- 
plication of  one  measure  of  damages  or  the, 
other.    In  this  direction,  the  court  was  clear- 


ly wrong.  But  one  measure  of  damages  was 
properly  applicable.  That  measure  was  cor- 
rectly stated  in  the  instruction  asked  by  de- 
fendant, before  the  court  modified  it  As 
originally  framed,  it  fitted  the  case.  The 
modification  introduced  also  a  measure  not 
applicable.  It  clearly  tended  to  mislead  the 
jury.  For  all  that  we  can  see,  it  caused  the 
Jury  to  find  the  amount  of  the  face  value  of 
the  stock,  as  they  did  in  the  verdict  Since 
the  court  gave  an  Instruction  that  erroneous- 
ly recognized  that  which  did  not  properly 
have  place  in  the  case,  we  may  well  believe 
that  the  Jury  also  were  thereby  Influenced  to 
recognize  it  erroneously.  An  instruction 
should  not  be  given  unless  relevant  7  Enc. 
Dig.  Va.  &  W.  Va.  717.  Such  direction  of  the 
Jury  as  that  given  by  the  modified  Instruc- 
tion must  be  presumed  to  have  prejudiced 
defendant,  since  we  do  not  see  the  contrary 
from  the  record.  Ward  v.  Ward,  47  W.  Va. 
766,  85  S.  B.  873,  and  other  cases. 


(71  W.  Va.  438) 

SOUTH  PENN  OIL  CO.  v.  SNODGRASS 

et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Deo.  10,  1912.     Rehearing  Denied 

Jan.  14,  1913.) 

(ByJlaJnii  Ity  the  Court.) 

1.  Mines  and  Minebals  ($  58*)— Oil  and 
Gas  Lease— Mutuality  op  Obligation. 

An  oil  and  gas  lease  for  the  term  of  10 
years  and  as  much  longer  as  oil  or  gas  shall 
be  produced  from  the  demised  premises,  recit- 
ing a  consideration  of  ^1  and  Imposing  con- 
ditions for  nonperformance  of  which  forfeiture 
is  imposed,  but  containing  no  covenant  to  driU 
a  well  or  pay  any  money  for  failure  to  do. so, 
creates  a  conditional  tenancy,  binding  upon  'the 
lessor  until  expiration  in  accordance  with  the 
terms  of  the  lease,  provided  the  stipulated  con- 
ditions are  performed,  and  is  not  devoid  of  mu- 
tuality of  obligation. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Mmerals,  Cent.  Dig.  {{  168,  169;  Dea  Dig.  i 
58.»] 

2.  Mines  and  Minerals   (J  7S*)— Oil  and 
Gas   Lease— OoNSTBucnoN— Joint   Lease. 

An  oil  and  gas  lease,  executed  by  three 
several  owners  of  contiguous  lands,  embraxung 
their  said  lands,  describing  the  demised  prem- 
ises as  a  single  tract,  contemplating  a  single 
weU  as  a  condition  to  its  continuance,  provid- 
ing for  payment  of  delay  or  commutation  mon- 
ey to  them  jointly,  and  otherwise  treating  them 
as  tenants  in  common,  is,  as  between  the  les- 
sors and  the  lessee,  a  joint  lease  of  a  single 
tract  of  land. 

[Ed.  Note.*-For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §§  201,  210;    Dec.  Dig.  | 

73.»] 

3.  Mines  and  Minerals  ({  73 V^*)— Oil  and 
Gas  Lease. 

Under  an  oil  and  gas  lease  for  a  term  of 
10  years  *'and  as  long  thereafter  as  oil  or 
goe  or  either  of  them  is  produced"  from  the' 
demised  premises,  the  discovery  of  oil  by  the 
drilling  of  a  well  within  the  specified  term  of 
10  years,  and  production  of  oil  therefrom, 
though  in  unremunerative  quantity,  and  faith- 
ful, diligent,  and  slcillful  effort  to  make  the 
well  produce  in  paying  quantities,  and  other- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  iUp'r  ladezes 
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wise  develop  the  property,  continues  the  lease 
in  force  after  the  expiration  of  said  term.     . 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  i  200;  Dec.  Dig.  |  TSV^.*] 

Robinson,  J.,  dissenting. 

(Additional  Syllabus  hy  Editorial  Btaf.) 

4.  Words  and  Phbases— "Produced"— "Pbo- 

DUCED  IN  Paying  Quantities"— "Found  in 

Paying  Quantities." 

The  terms  "produced,"  "produced  in  paying 

quantities,"  and  "found  in  paying  quantities/'  as 

used  in  an  oil  and  gas  lease,  are  synonymous. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  6,  pp.  5654,  5655.] 

Appeal  from  Circuit  Court,  Roane  County. 

Suit  by  the  South  Penn  Oil  Company' 
against  C.  A.  Snodgrass  and  others.  Decree 
for  complainant,  and  defendant  Wiiite  Rock 
Oil  Company  appeals.    Affirmed. 

Thos.  P.  Ryan,  of  Spencer,  and  Holt  & 
Duncan,  of  Huntington,  for  appellant  A.  B. 
Fleming,  Charles  Powell,  and  Kemble  White, 
all  of  Fairmont,  and  Edward  A.  Brannon,  of 
Weston,  for  appellee. 

POFFENBARGE)R,  J.  In  this  contest  for 
supremacy  between  a  senior  and  Junior  les- 
see of  the  same  property,  brought  into  the 
realm  of  the  judiciary  by  a  bill  to  cancel 
the  later  leases  as  clouds  upon  title  of  the 
former,  and  an  injunction  to  protect  the  les- 
see in  possession  under  the  senior  lease  from 
molestation  and  injury  at  the  hands  of  the 
Junior  lessee  and  lessors,  their  agents,  serv- 
ants, and  employ^,  one  ground  of  attack 
upon  the  senior  lease  is  alleged  lack  of  mu- 
tuality and  Inadequacy  of  consideration. 

[1]  It  recites  a  consideration  of  $1  paid 
and  the  covenants  and  agreements  therein 
contained  to  be  kept  and  performed  by  the 
lessee.  These  are:  To  deliver  to  the  credit 
of  the  lessors  or  their  assigns,  free  of  cost 
in  the  pipe  lines  to  which  the  lessee's  wells 
should  be  attached,  the  usual  royalty  of  one- 
eighth  of  the  oil;  to  pay  $100  per  year  for 
each  paying  gas  well  that  should'  be  drilled 
and  operated;  and  to  locate  all  wells  so  as 
to  interfere  as  little  as  possible  with  the 
cultivated  portions  of  the  farm.  No  cove- 
nant to  drill  any  well  or  pay  any  nwney  in 
default  of  drilling  was  inserted,  but  this 
proviso  was  put  in:  "This  lease  shall  re- 
main null  and  void  and  all  rights  hereunder 
shall  cease  and  determine  unless  a  well  shall 
be  completed  on  the  said  premises  within 
one  year  from  the  date  hereof  or  unless  the 
lessee  shall  pay  at  the  rate  of  $60.00  dollars 
quarterly  in  advance  for  each  additional 
three  month  such  completion  is  delayed  from 
the  time  above  mentioned  for  the  completion 
of  such  well  until  a  well  shall  be  and  operate 
as  a  full  liquidation  of  all  rental  under  this 
provision  during  the  remainder  of  the  term 
of  this  lease."  In  connection  with  these 
provisions,  showing  slight  consideration,  a 
surrender  clause  in  the  following  terms  is 
relied  upon  as  proving  lack  of  mutuality:  "It 


shall  have  the  right  at  any  time  to  surrender 
this  lease  to  first  parties  for  cancellation,  aft- 
er which  all  payments  and  liabilities  to  accrue 
under  and  by  virtue  of  its  terms  shall  cease 
and  determine  and  this  lease  become  abso- 
lutely null  and  void.'*  The  term  was  for  10 
years,  commencing  December  14,  1899.  No 
well  was  commenced  until  within  the  last 
quarter  of  the  last  year  of  the  10-year  pe- 
riod; but  the  delay  or  commutation  money 
was  paid  for  every  quarter  except  the  last 
one,  and  there  was  a  tender  of  it  for  that 
quarter. 

Though  It  contains  no  covenant  to  drill  or 
pay  rent  and  allows  the  lessee  the  privilege 
of  surrender  at  any  time,  the  validity  of  this 
lease  and  its  binding  force  upon  the  lessor, 
as  one  creating  a  conditional  tenancy  for  the 
specified  term  of  10  years,  are  put  beyond 
all  question  by  several  decisions  of  this  court, 
distinguishing  leases  of  its  class  and  charac- 
ter from  those  considered  in  Eclipse  Oil  Co. 
V.  South  Penn  Oil  Co.,  47  W.  Va.  84,  34  S.  E. 
923,  and  Trees  v.  Eclipse  Oil  Ca,  47  W.  Va- 
107,  34  S.  E.  933.  Restatement  of  the  prin- 
ciples and  reasoning  of  the  decisions  declar- 
ing the  recited  consideration  of  $1  sufficient 
and  adequate  for  a  conditional  term,  to  be 
kept  alive  only  by  the  drilling  of  wells  or 
periodical  payment  of  money,  would  be  a 
work  of  supererogation  and  a  waste  of  time. 
It  amply  sufiSces  to  cite  the  following  cases: 
Smith  V.  Root,  66  W.  Va.  633,  66  S.  E.  1005, 
30  L.  R.  A.  (N.  S.)  176 ;  Pyle  v.  Henderson, 
65  W.  Va.  39,  63  S.  E.  762;  Friend  v.  Mal- 
lory,  52  W.  Va.  53,  43  S.  B.  114;  Lowther 
Oil  Co.  V.  Guflfey,  52  W.  Va.  88,  43  S.  B.  lOL 
A  very  dear  and  able  exposition  of  the  same 
principles  will  be  found  in  the  opinion  of 
Judge  Van  Devanter  in  Brewster  v.  Lanyon 
Zinc  Co.,  140  Fed.  801,  72  C.  C.  A.  213. 

[2]  Whether  the  lease  created  a  tenancy  of 
a  single  tract  of  600  acres,  composed  of  three 
smaller  tracts,  or  separate  tenancies  of  the 
three  constituent  tracts,  is  a  subject  of 
lengthy  discussion  in  the  briefs,  based  upon 
the  erroneous  view  of  the  lease  just  dispos- 
ed of.  C.  A.  Snodgrass,  M.  J.  Snodgrass, 
his  wife,  and  O.  W.  Snodgrass,  owning,  re- 
spectively, the  three  contiguous  tracts  of  329 
acres,  143  acres,  and  127.5  acres,  executed  a 
single  lease  covering  all  of  them  and  describ- 
ing the  premises  as  a  single  tract  of  600 
tract  acres  more  or  less.  Later,  O.  W.  Snod- 
grass conveyed  his  portion  thereof  to  M.  J. 
and  J.  O.  Elmore,  and  C.  A.  Snodgrass  114.5 
acres  of  his  portion  to  Daniel  D.  Snodgrass. 
Notwithstanding  the  description  of  the  land 
as  a  single  tract,  the  conunutation  or  delay 
money  was  paid  by  the  lessee  to  the  several 
owners  in  amounts  corresponding  to  their 
respective  portions  of  the  land.  The  rentals 
having  been  paid  to  September  14,  1909,  leav- 
ing only  one  more  quarter  of  the  term,  all  of 
the  lessors  except  Daniel  D.  Snodgrass  at- 
tempted to  terminate  the  lease  by  declining 
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paid  their  portions  of  the  rental  Into  the 
Bank  ot  Spencer,  to  their  credit,  under  a 
provision  of  the  lease  authorizing  such  pay- 
ment Assuming  invalidity  of  the  lease  for 
lack  of  mutuality  of  obligation,  making  the 
tenancy  one  at  the  will  of  the  lessors,  the  ap- 
pellant, owning  a  subsequent  lease  of  some  of 
the  land,  two  tracts  containing,  respectively, 
143  acres  and  214  acres,  contends  the  re- 
fusal of  the  rentals  and  execution  of  new 
leases  put  an  end  to  the  tenancy  of  the  South 
Penn  Oil  Company  as  to  those  portions  of 
khe  land  for  which  the  rentals  were  refused, 
leaving  it  in  existence,  if  at  all,  as  to  the 
portion  for  which  rentals  were  received  or 
subsequently  accepted  after  payment  into 
bank.  While  the  Elmores  declined  to  receive 
their  share  when  tendered,  they  afterwards 
withdrew  it  from  the  bank.  The  lease 
created  a  conditional  term  of  10  years,  bind- 
ing the  lessors  to  accept  the  rentals,  provided 
they  were  tendered  in  time,  and  nonforfeit- 
able within  that  period,  except  for  noncom- 
pliance with  conditions.  As  none  of  the  les- 
sors could  forfeit  it  by  mere  refusal  to  re- 
ceive rental,  tendered  in  time  and  execution 
of  new  leases,  there  would  have  been  no  for- 
feiture if  all  the  lessors  had  declined  to  re- 
ceive the  money,  admittedly  tendered  or  paid 
into  bank  within  the  prescribed  time.  Hence 
it  is  clear  that  such  refusal  of  some  of  them 
did  not  work  a  forfeiture,  and  that  no  in- 
quiry as  to  whether  the  lease  created  a  ten- 
ancy in  the  single  tract  of  600  acres  or  three 
separate  tenancies  in  smaller  tracts  arises  in 
\his  connection. 

Failure  to  drill  wells  on  two  of  the  tracts, 
namely,  the  134-acre  tract  and  the  C.  A. 
Snodgrass  tract,  within  the  10-year  period, 
however,  necessitates  an  inquiry  as  to  wheth- 
er there  were  three  separate  leases  within 
the  meaning  of  the  proviso,  requiring  a  well 
to  be  drilled,  and  the  clause  extending  the 
lease  beyond  the  specific  term  of  10  years. 
We  think  not  Nowhere  in  the  lease  is  there 
an  intimation  of  several  ownerships  of  parts 
of  it,  or  a  suggestion  of  intent  to  make  sepa- 
rate tenancies.  The  proviso  is  for  **a  well," 
not  wells,  *'on  the  said  premises,"  or  pay- 
ment of  a  lump  sum  of  money  quarterly  as 
rental,  and  for  liquidation  of  all  rental  by 
**the  completion  of  such  well.*'  The  clause 
providing  for  extension  of  the  lease  beyond 
the  10-year  term  requires  only  production  of 
oU  or  gas  thereafter,  without  any  stipulation 
for  production  from  more  than  one  place  or 
any  particular  place.  Being  general,  produc- 
tion from  any  place  on  the  premises  would 
comply  with  its  terms.  We  perceive  no  legal 
obstacle  to  a  combination  of  several  tracts 
of  land,  owned  by  different  persons,  into  a 
lease  as  a  single  tract,  since  the  lessors  can 
apportion  the  rental  among  themselves  in 
amounts  corresponding  with  their  interests, 
and  we  have  decided  that  it  can  be  done. 
Harness  v.  E>astern  Oil  Co.,  49  W.  Va.  232, 
38  S.  E.  662.  Though  payment  of  the  rental 
to  the  lessors  jointly  was  adverted  to  in  that 


case  as  conduct  in  harmony  with  the  conclu- 
sion reached,  the  language  of  the  opinion  in- 
dicates that  it  was  not  regarded  as  a  deter- 
mining factor.  Apportionment  of  the  rental 
by  the  lessee,  in  this  instance,  was  no  doubt 
a  mere  courtesy  to  the  lessors.  The  lease, 
clear  and  unambiguous,  imposed  ho  mach 
duty,  and  the  interpretation  of  such  an  in- 
strument is  not  governed  or  varied  by  mere 
conduct  inconsistent  with  its  terms. 

[3]  The  vital  question  in  the  case  is  wheth- 
er the  lease  of  the  South  Penn  Oil  Company 
had  expired  before  this  suit  was  instituted. 
This  involves  a  subsidiary  one  of  fact,  name- 
ly, whether  any  oil  was  discovered  by  the 
lessee  within  the  lifetime  of  the  lease,  and 
another  of  law,  namely,  whether  mere  dis- 
covery of  oil  within  the  term  created  by  the 
lease,  without  production  thereof,  or  in  quan- 
tity too  slight  for  profitable  production,  suf- 
fices to  extend  the  term  beyond  the  specified 
period  of  10  years  under  the  phrase,  "as 
long  thereafter  as  oil  or  gas  or  either  of 
them  is  produced  therefrom  by  the  party  of 
the  second  part,  its  successors  and  assigns." 
Upon  the  question  of  fact  the  evidence  is 
conflicting,  and  we  may  consistently  refuse 
to  disturb  the  finding  of  the  court  below  as 
to  it  It  is  conceded,  however,  that  the  evi- 
dence does  not  show  anything  more  than 
mere  discovery  of  oil  within  the  period  of 
10  years  and  production  of  traces  thereof. 
That  period  expired  on  the  14th  day  of  De- 
cember, 1909.  The  discovery  was  made  on 
the  8th  day  of  December,  1909.  The  well 
was  shot  on  the  14th  day  of  D^ember,  1909, 
the  last  day  of  the  term.  About  the  22d 
or  23d  of  that  month,  the  lessee  began  to 
pump  the  well  and  continued  to  do  so,  night 
and  day,  for  2%  months,  and  thereafter 
once  a  week  for  a  considerable  period  of 
time.  All  of  this  effort  resulted  in  the  ac- 
cumulation of  not  more  than  one  barrel  of 
oil,  and  there  Is  a  denial,  not  wholly  un- 
supported by  evidence,  that  this  came  from 
that  well.  Confessedly,  therefore,  oil  was 
not  produced  from  the  well  in  paying  quan- 
tities at  any  time  within  the  said  period  of 
10  years.  Nor  had  there  been  such  produc- 
tion at  the  dates  of  execution  of  the  sub- 
sequent leases.  Two  of  these,  one  from  M. 
J.  Snodgrass,  143  acres,  and  the  other  from 
0.  A.  Snodgrass  and  wife,  embracing  214 
acres,  were  dated  December  18,  1909.  The 
Sherwood  Oil  &  Gas  Company,  lessee  in  each 
of  them,  assigned  the  first  one  to  H.  L.  Van 
Sickler,  January  10, 1910,  and  the  other  to  R. 
B.  Holt  January  15,  1910.  New  leases  of 
the  same  land  were  executed  to  Holt  by  O. 
A.  and  M.  J.  Snodgrass,  January  18,  1910, 
and  on  January  22,  1910,  Holt  and  wife  as- 
signed all  his  interest  In  the  land  to  White 
Rock  Oil  Company,  the  appellant  Nor  was 
there  such  production  when  this  suit  was 
commenced,  September  21,  1910. 

Before  proceeding  to  disposition  of  the 
vital  question  already  indicated,  it  is  fair  to 
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say,  upon  consideration  of  the  following 
facts,  the  equity  of  the  case  is  with  the 
plaintiff.  Before  It  began  to  drill,  it  paid 
the  lessors  about  $2,000  in  rentals.  It  sank 
a  well  to  a  depth  of  2,038  feet  within  the 
term,  the  cost  of  which,  together  with  that 
of  equipping  and  operating  the  well  after- 
ward, was  .more  than  $7,000.  A  second  well 
was  located  on  the  leased  premises,  on  the 
day  of  the  execution  of  the  first  subsequent 
lease  thereof,  to  v^^it,  December  18,  1909.  A 
well  on  an  adjacent  tract  of  land,  known  as 
the  Looney  tract,  drilled  by  the  plaintiff,  had 
shown  the  presence  of  oil  in  paying  quan- 
tities; the  production  of  that  well  being 
about  40  barrels  per  day.  This  second  well 
on  the  Snodgrass  land  was  located  as  an  off- 
set to  the  well  on  the  Looney  land.  In  the 
midst  of  this  diligent  and  costly  erfort  to 
make  the  lease  yield  profit,  the  defendants, 
part  of  the  lessors,  and  their  subsequent  re- 
mote lessee,  the  White  Rock  Oil  Company, 
attempted  to  oust  the  senior  lessee.  Of 
course,  subsequent  production  under  the 
senior  lessee  would  profit  the  junior  lessee 
nothing.  It  would  be  to  its  detriment  in  the 
practical  sense  of  the  term,  for  it  would  de- 
rive no  benefit  therefrom ;  but  such  produc- 
tion by  the  senior  lessee  would  inure  to  the 
benefit  of  the  lessors  in  the  junior  leases, 
since  the  stipulated  royalty  would  be  run 
into  the  pipe  lines  to  their  credt,  and  the 
object  of  the  original  lease  thereby  accom- 
plished. However,  if  the  senior  lease,  tested 
by  legal  rules,  had  expired,  such  an  equity 
cannot  be  permitted  to  control.  The  legal 
construction  of  a  contract  governs  and  binds 
courts  of  equity  as  much  as  courts  of  law. 
In  a  number  of  cases,  decided  by  this 
court,  involving  Inquiries  as  to  loss  of  oil 
and  gas  leases  by  abandonment,  we  have  had 
occasion  to  say  mere  discovery  of  oil  or  gas 
in  the  leased  premises  vests  in  the  lessee  a 
limited  or  qualified  estate,  the  right  to 
make  further  exploration  and  to  develop, 
produce,  and  take  away  the  mineral  so  dis- 
covered. Crawford  v.  Ritchey,  43  W.  Va. 
252,  27  S.  E.  220 ;  Parish  Fork  Co.  v.  Bridge- 
water  Co.,  51  W.  Va.  583,  42  S.  E.  655,  59 
L.  R.  A.  566;  Lowther  Oil  Co.  v.  Oil  Co., 
53  W.  Va.  501,  44  S.  B.  433,  97  Am.  St  Rep. 
1027;  Steelsmith  v.  Gartlan,  45  W.  Va.  27, 
29  S.  E.  978,  44  L.  R.  A.  107;  Henne  v. 
South  Penn  Oil  Co.,  52  W.  Va.  192,  43  S.  B. 
147.  The  rights  of  the  parties  in  all  these 
cases  were  tested  and  determined  by  prin- 
ciples applicable  during  the  continuation  of 
the  stipulated  term,  not  after  the  expiration 
thereof.  Such  was  the  case  of  Parish  Fork 
Co.  V.  Bridgewater  Co.,  in  which  mere  dis- 
covery of  oil  was  held  sufficient  to  vest  an 
estate,  and  in  which  we  animadverted  upon 
the  importance  of  considering,  in  the  inter- 
pretation of  oil  and  gas  leases,  the  purx>ose 
and  design  of  the  parties  thereto,  giving  rise 
to  implied  covenants  or  obligations.  Such 
was  also  the  case  of  Steelsmith  v.  Gartlan, 
in  which  the  drilling  of  a  well,  disclosing  no 


I  oil  whatever,  was  held  not  to  vest  any 
tate.  Such  was  also  the  case  of  Lowtber  Oil 
Co.  V.  Oil  Co.,  in  which  part  of  the  observa- 
tions made  in  the  case  just  alluded  to  were- 
repeated,  and  it  was  added  that  determination 
of  the  question  whether  oil  discovered  is  suffi- 
cient in  quantity  to  pay  is  left  to  the  Judgment 
of  the  lessee.  As  I  have  said,  tl\ese  were 
all  abandonment  cases  and  arose  within  the 
limits  of  the  specific  term  created  and  de- 
fined by  the  lease.  These  expressions  must 
be  taken  for  the  purposes  of  that  class  of 
cases,  and  cannot  be  extended  to  cases  aris- 
ing after  the  expiration  of  that  term,  if  the 
extension  clause,  tested  by  the  application 
of  legal  principles  and  rules  of  Interpreta- 
tion, does  not  sustain  the  rights  and  inter- 
ests predicated  of  the  lessee  within  the  teraL 
We  have  another  class  of  cases  involving 
controversies  arising  after  the  expiration  of 
the  fixed  term  (Ammons  v.  Toothman,  59  W. 
Va.  165,  53  S.  E.  13,  115  Am.  St  Rep.  908; 
Suit  V.  Hochstetter  Oil  Co.,  63  W.  Va.  317, 
61  S.  B.  307;  Eastern  Oil  Co.  v.  Ooulehan,  e& 
W.  Va.  531,  64  S.  B.  836;  McGraw  OU  Co.  ▼. 
Kennedy,  65  W.  Va.  595,  64  S.  E.  1027.  28  U 
It  A.  [N.  S.]  959),  in  which  some  of  the  ob- 
servations made  in  the  other  class  of  cases 
are  used  by  way  of  argument;  but  such  rep- 
etitions in  those  cases  must  be  taken  in  con- 
nection with  the  facts,  so  as  to  enable  us  to 
see  how  far  the  principles  they  declare  en- 
tered into  the  decisions.  In  the  Ammons  ▼• 
Toothman  Case,  a  producing  well  had  been 
drilled  within  the  specific  term.  After  the 
expiration  of  that  term  that  well  ceased  to 
produce.  Then  the  lessee  diligently  set  to 
work  to  sink  the  well  still  deeper  into  an- 
other producing  sand.  There  was  an  actual 
cessation  of  production,  but  no  abandonment 
on  the  part  of  the  lessee.  At  heavy  cost,  the 
lessee  proceeded  to  restore  production.  Its 
right  to  produce  oil  from  the  lower  stratum^ 
however,  was  not  litigated.  The  controversy 
arose  between  the  landowners.  There  was 
a  clear  case  of  abandonment  in  Suit  v.  Hoch- 
stetter, so  that  the  present  inquiry  was  not 
involved.  In  Eastern  Oil  Co.  ▼.  Coulehan* 
the  term  expired  without  actual  production, 
although  gas  in  paying  quantities  had  been 
discovered.  Instead  of  producing  and  mar- 
keting the  gas  first  found,  the  lessee  proceed- 
ed to  drill  deeper  in  the  hope  of  finding  oil  or 
a  larger  quantity  of  gas.  Its  work  was  de- 
layed by  an  attempt  on  the  part  of  the  lessor 
to  prevent  completion  of  the  well  within  the 
term  and  so  bring  about  a  forfeiture.  Upon 
these  facts,  two  questions  arose,  the  first  of 
which  was  whether  the  gas  first  discovered 
vested  an  estate  in  the  lessee,  which  had  not 
been  lost  by  abandonment  or  otherwise,  and 
the  second,  whether  the  completion  of  the 
well,  resulting  in  discovery  of  additional  gas 
in  lower  sand,  about  12  hours  after  the  expi- 
ration of  the  term,  without  actual  producUon 
thereof  at  any  time  within  the  term,  or  so 
as  to  yield  any  benefit  or  profit  by  way  of 
actual  payment,  or  tender  thereof,  to  thtf 
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lessor  within  the  12  hours  after  the  expira- 1 
tlon  of  the  term,  was  a  compliance  with  the 
clause  extending  the  term,  by  production  of 
oil  or  gas  or  payment  of  rental  on  the  lease. 
On  the  first  question,  Judge  Miller  applied 
the  principles  announced  in  cases  involving 
controversies  arising  during  .the  term  and 
concluded  as  follows:  "We  would  have  to 
say  on  the  weight  of  the  evidence  that  gas 
was  found  by  plaintiff  In  the  first  sand,  In 
sufficient  quantities  to  vest  in  it  the  right  to 
produce  oil  or  gas  from  said  land,  and  that 
there  was  no  Intention  to  abandon  tliat  right 
by  going  deeper  with  the  same  well  to  the 
lower  rock.*'  He  did  not  rest  the  decision, 
however,  solely  upon  that  ground,  but  pro- 
ceeded to  ascertain  and  declare  that  there 
had  been  a  substantial  compliance  with  the 
contract  on  the  part  of  the  lessee.  Further 
discussing  this  phase  of  the  case,  he  said: 
"There  can  certainly  be  no  question  as  to 
the  fact  thnt  the  plaintiff  substantially  per- 
formed its  contract  It  had  discovered  gas 
in  one  sand  and  was  about  to  find  it  in  a 
lower  sand  in  still  greater  quantities,  and 
we  cannot  say  from  the  evidence  that  but 
for  the  improper  interference  by  the  defend- 
ant with  its  operation  it  would  not  have  dis- 
covered the  gas  In  the  lower  sand  within  the 
term  of  five  years."  Thus  the  title  or  es- 
tate of  the  lessee  seems  to  have  been  upheld 
without  any  actual  production  and  marketing 
of  gas,  after  the  term  had  expired.  McGraw 
Oil  Co.  V.  Kennedy  involved  an  entirely  dif- 
ferent question.  A  well,  deemed  by  the  lessee 
to  be  productive  in  paying  quantities,  had 
been  drilled  upon  the  leased  premises  within 
the  term  and  tubed  and  the  gas  shut  up  in 
it  by  way  of  storage  and  the  annual  rentali? 
stipulated  for  in  the  lease  as  to  gas  wells 
promptly  paid.  As  the  lessor  had  no  inter- 
est in  the  question  of  profit  to  the  lessee,  and 
was  obtaining  his  rent  Just  as  if  the  gas  had 
been  actually  produced  and  sold,  the  court 
upheld  the  title  of  the  lessee. 

Eastern  Oil  Co.  v.  Coulehan  seems  to  sus- 
tain the  contention  of  the  senior  lessee,  un- 
less we  say  the  gas  or  oil  discovered  must  be 
shown  to  exist  in  paying  quantities  and  to 
be  capable  of  production  in  an  amount  prof- 
itable to  both  lessor  and  lessee,  especially  the 
former.  In  the  Coulehan  Case,  the  exten- 
sion clause  said  nothing  about  the  quantity 
of  production,  nor  does  the  lease  involved 
here.  Both  required  production  to  keep  the 
leases  alive  after  10  years.  In  the  McGraw 
Oil  Co.  V.  Kennedy  Case,  the  lease  was  to 
continue  after  the  specified  term,  so  long  as 
oil  or  gas  should  be  produced  therefrom.  In 
discussing  this  clause.  Judge  Brannon  said: 
"So  this  lease  contains  nothing  in  terms  al- 
lowing the  lessor  to  end  it  because  oil  or  gas 
is  not  found  in  paying  quantity;  and.  If 
there  were  such  provision,  I  should  regard 
it  as  made  in  the  interest  of  the  lessee  to 
protect  him  from  payment  of  the  annual 
sum  for  a  gas  well,  if  insufficient  in  quantity, 
and  not  as  Intended  to  give  the  lessor  right 


to  terminate  the  lease  against  the  lessee's 
will,  he  treating  the  quantity  as  sufficient 
and  electing  to  pay.  What  right  has  Evans 
to  say  that  no  estate  vested  by  reason  of  in- 
sufficiency of  gas,  when  the  lease  makes  no 
such  provision,  and  the  lessee  chooses  to  re- 
gard it  as  sufficient  and  pay  as  if  it  were'/ 
*  *  *  It  is  useless  to  argue  that  a  lease 
does  not  vest  right  to  oil  or  gas  in  place,  and 
therefore  no  right  vests  of  any  character,  if 
the  quantity  is  too  small  to  pay."  These  ob- 
servations were  made,  however,  in  a  case  in 
which  the  lessor  had  been  receiving  all  that 
the  lease  entitled  him  to,  in  case  the  gas  had 
been  marketed  in  the  largest  possible  quan- 
tities. The  real  object  of  that  suit  was  to 
cancel  the  lease  for  failure  to  drill  additional 
wells.  The  case  did  not  fairly  involve  the 
question  we  are  now  considering,  namely, 
whether  the  mere  discovery  of  oil  or  gas 
within  the  term  will  sustain  the  dalm  of 
right  in  the  lessee  to  hold  possession  of  the 
premises  and  diligently  continue  his  efforts 
to  obtain  the  mineral  after  discovery  within 
the  term,  but  actually  producing  only  a  trace 
of  olL  Nor  did  it  fairly  involve  an  inquiry 
as  to  whether  the  mineral  so  discovered  must 
have  been  ascertained  to  exist  in  paying  quan- 
tities, when  the  extension  clause  calls  for 
mere  production  without  qualification  as  to 
quantity.  Nor  was  that  question  necessarily 
involved  in  the  Coulehan  Case,  for,  in  that 
case,  gas  was  disclosed  in  immense  quanti- 
ties. It  may  have  been  in  the  Ammons  Case, 
if  it  could  be  regarded  as  one  between  lessor 
and  lessee,  since  the  oil  originally  discovered 
in  paying  quantities  had  been  exhausted  and 
the  litigation  arose  over  an  effort  to  find 
gas  in  paying  quantities  in  a  lower  stratum. 
But  there  had  been  a  cessation  of  production 
before  it  was  found  and  before  it  was  dis- 
closed, by  any  operation  under  that  lease, 
that  any  oil  existed  in  the  lower  stratum. 
Whether  it  arises  here  Is  rendered  doubtful 
by  expert  testimony  to  the  effect  that,  in 
many  instances,  wells  yielding  large  quanti- 
ties of  salt  water  do  not  disclose  their  ca- 
pacity for  oil  production  until  after  the  ex- 
haustion of  the  salt  water  by  pumping,  which 
the  appellee  asserts  It  has  been  endeavoring 
to  accomplish  by  continuous  pumping  for 
some  months  since  the  oil  was  discovered, 
and  the  opinion  of  experts  that,  upon  the  ex- 
haustion  thereof  in  this  well,  oil  will  be  ob- 
tained in  paying  quantities. 

[4]  The  words  of  the  contract,  respecting 
the  condition  upon  which  the  tenancy  is  to 
be  continued  after  the  expiration  of  the 
term,  and  those  respecting  the  conditions  for 
keeping  it  alive  within  the  term,  differ.  Lit- 
erally a  new  condition  is  kgreed  upon  for 
time  subsequent  to  the  term.  The  stipula- 
tion is,  not  that  the  lease  shall  thereafter  re- 
main in  force,  if  oil  or  gas  shall  have  been 
discovered  and  is  known  to  exist  in  the  leas- 
ed premises,  but  as  long  thereafter  as  oil 
or  gas  shall  be  produced  therefrom.  It  rath- 
er implies  necessity  of  antecedent  production 
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and  continuation  thereof.  Adhering  to  the 
letter  of  this  clause,  the  following  cases,  col- 
lated by  Mr.  Archer  In  his  late  work  on  OH 
&  Gas  Cases,  at  page  487,  require  strict  com- 
pliance therewith:  Cassell  v.  Crothers,  193 
Pa.  359,  44  Atl.  446;  Murdock-West  Co.  v. 
Logan,  69  Ohio  St  514,  69  N.  E.  984;  Barns- 
daU  y.  Boley  (C.  C.)  119  Fed.  191.  In  the 
first  of  these,  the  court  held  as  follows:  "In 
an  oil  lease  for  a  fixed  period  and  'as  long 
thereafter  as  oil  Ls  found  in  paying  quan- 
tities,* where  the  lessor's  compensation  is 
one-eighth  of  the  oil  produced,  the  tenancy 
as  to  the  surface  of  the  land,  after  the  expi- 
ration of  the  fixed  period,  and  after  the  fact 
that  oil  Is  not  being  found  and  produced  in 
paying  quantities  becomes  susceptible  of 
proof,  is  a  tenancy  In  the  nature  of  a  ten- 
ancy at  will,  and  If  not  actually  terminated 
by  mutual  consent,  or  continued  by  mutual 
consent  in  order  that  further  exploration  be 
made,  may  be  terminated  by  either  party." 
In  construing  the  lease,  the  trial  judge  stat- 
ed this  conclusion,  among  others,  which  the 
appellate  court  approved:  **The  tenancy  of 
the  plaintiff  In  this  case,  which  alone  related 
to  the  surface  of  the  defendant's  land  after 
April  22,  1897,  was  not  in  consideration  of 
the  payment  of  a  sum  of  money  periodically 
made,  but  depended  upon  the  continued  pro- 
duction of  oil  in  paying  quantities:  or,  stat- 
ed negatively,  upon  the  exhaustion  of  the 
mineral  that  was  being  mined.  The  moment 
that  oil  was  not  being  produced  in  paying 
quantities,  and  that  fact  was  ascertained  and 
declared,  that  moment  the  right  to  occupy 
the  surface  for  oil  and  gas  purposes  ceased, 
regardless  of  the  fact  that  the  termination  of 
the  fixed  term  of  the  lease  was  on  April  22, 
1897."  In  the  second  case,  the  Ohio  court 
held  as  follows:  *The  stipulation  in  the  lease 
that  the  term  shall  continue  *as  much  longer 
thereafter  as  oil  or  gas  shall  be  found  In 
paying  quantities'  requires  that  oil  or  gas 
shall  be  actually  discovered  and  produced  in 
paying  quantities  within  the  term."  In  the 
opinion  the  court  said:  "In  order  to  continue 
their  lease  beyond  the  stipulated  time  it  was 
necessary  for  the  lessees  to  find  oil  in  pay- 
ing quantities.  For  this  purpose  It  was  not 
sufficient  to  complete  a  well  having  some  In- 
dications of  oil,  or  a  well  which  might  be 
developed  into  a  well  producing  oil  in  paying 
quantities,  but  the  lessees  tnust  actually  find 
oil  In  paying  quantities,  and  this  is  the  same 
as  obtaining  and  producing  It  in  paying 
quantities."  The  third  case  Involved  a  lease 
for  five  years  and  as  much  longer  as  oil  or 
gas  should  be  found  in  paying  quantities.  A 
well,  producing  a  small  amount  of  oil,  had 
been  drilled  and*  pumped  at  intervals  during 
the  last  year  or  two  of  the  term,  but  not 
yielding  enough  to  pay  the  expense  of  pump- 
ing. On  a  bill  by  the  lessee  to  sustain  his 
claim  of  right  to  hold  the  lease,  brought  aft- 
er the  expiration  of  the  term,  the  court  held 
that  he  had  not  complied  with  the  implied 
condition  of  the  lease,  requiring  him  to  de- 


velop the  property  In  good  faith,  and  refused 
him  relief  by  way  of  enforcement  of  the 
lease. 

The  process  of  reasoning  by  which  this  re- 
sult Is  reached,  however,  segregates  the 
clause  in  question  from  its  context  Nothing 
is  considered  but  its  own  words.  If  other 
parts  of  the  instrument,  read  with  them, 
show  a  clear  intent  and  purpose  to  restrain 
or  limit  them,  the  rules  of  construction  de- 
mand the  adoption  of  the  qualified  or  limited 
meaning.  The  clause  follows  other  provi- 
sions exactly  defining  the  rights  of  the  par- 
ties in  some  respects  and  not  expressly  in 
others.  A  term  of  10  years,  forfeitable  for 
noncompliance  with  carefully  worded  condi- 
tions, is  created;  but  some  of  the  most  vital 
provisions  of  the  Instrument  are  raised  by 
implication  only.  The  relative  rights  of  the 
parties  arising  on  the  completion  of  a  well 
without  finding  any  mineral  are  not  stated. 
Nor  is  anything  said  as  to  what  shall  happen 
in  case  of  discovery  of  oil  by  the  completion 
of  a  well  without  actual  production-  The 
courts  have  supplied  these  omissions  by  con- 
struction, on  the  theory  of  necessary  Impli- 
cation. Completion  of  a  "dry  hole"  does  not 
terminate  the  lease.  Henne  v.  South  Penn 
Oil  Co.,  52  W.  Va.  192,  43  S.  B.  147;  Aye  v. 
Philadelphia  Co.,  193  Pa.  451,  44  Atl.  555,  74 
Am,  St  Rep.  696.  If  thereafter  the  lessee 
continues  his  explorations  with  diligence,  his 
inchoate  right  cannot  be  denied  him.  Dis- 
covery of  oil  without  production  vests  an  es- 
tate. Parish  Fork  Co.  v.  Bridgewater  Co., 
51  W.  Va.  583,  42  S.  E.  655,  59  L.  R.  A.  568; 
Crawford  v.  Ritchey,  43  W.  Va.  252,  27  S.  E. 
220;  Venture  Oil  Co.  v.  Fretts,  152  Pa.  451, 
25  Atl.  732;  Glasgow  v.  Chartiers  Gas  Co., 
152  Pa.  48,  25  S.  E.  232.  The  drlUlng  of  a 
well,  finding  oil  or  gas  or  not  finding  it,  pro- 
ducing or  not  producing,  gives  right  to  con- 
tinue exploration  or  production,  as  the  case 
may  be,  if  the  term  has  not  expired.  Discov- 
ery of  oil  within  the  term  vests  an  estate, 
and  terminates  the  mere  right  of  explora- 
tion. It  creates  the  relation  of  landlord  and 
tenant  until  the  end  of  the  fixed  term  beyond 
question.  The  estate  so  vested  can  be 
brought  to  an  end  within  the  term  by  decla- 
ration of  forfeiture  after  abandonment  or  a 
surrender  and  not  otherwise.  It  Is  no  longer 
conditional.  Parish  Fork  Co.  ▼.  Bridgewa- 
ter Co.,  cited;  Lowther  Oil  Co.  v.  Miller-Sib- 
ley Co.,  53  W.  Va.  501,  44  S.  E.  433,  97  Am. 
St  Rep.  1027;  Bartley  v.  PhUlips,  179  Pa. 
175,  36  Atl.  217;  Venture  Oil  Co.  v.  Fretts, 
cited;  Aye  v.  Philadelphia  Co.,  cited.  Such 
in  general  is  the  effect  of  the  lease  within  the 
term.  The  clause,  relating  to  subsequent 
time,  says,  In  very  general  and  indefinite 
terms,  the  lease  shall  remain  in  force  so  long 
thereafter  as  oil  or  gas  is  produced.  Nar- 
rowing our  vision  to  the  word  "produced," 
and  expanding  It  Into  "produced  in  paying 
quantities,"  we  would  be  compelled  to  say 
discovery  of  oil  and  production  of  only  a 
trace  thereof  does  not  amount  to  compliance; 
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but,  if  we  give  effect  to  the  other  words  of 
the  clause  and  read  It  all  in  connection  with 
the  context,  we  may  be  able  to  say  its  pur- 
pose is  to  extend  the  tenancy  created  within 
the  term,  though  it  may  not  yet  be  produc- 
tive of  the  contemplated  royalty,  for  it  is 
essentially  an  extension,  not  a  creative,  clause. 
It  does  not  start  a  new  term  or  tenancy. 
Unless  the  qualifsring  clause,  "as  oil  or  gas 
is  produced,"  alters  the  nature  of  the  tenan- 
cy or  estate,  it  remains  what  it  was  within 
the  term,  a  right  to  take  out  the  oil,  bur- 
dened with  the  duty  to  exercise  diligence, 
skill,  and  good  faith  in  the  discharge  there- 
of. If  there  is  any  alteration  of  the  charac- 
ter of  the  estate,  it  arises  by  implication,  for 
there  is  no  express  alteration  of  it  The 
main  purpose  of  the  lessor  is  to  obtain  dili- 
gent and  skillful  effort  to  make  his  mines 
yield  him  a  profit,  after  the  fixed  term  as 
well  as  within  it  If  the  .lessee,  having  dis- 
covered minerals  within  the  term,  or  com- 
temporaneously  with  the  expiration  thereof, 
continues  operations  with  diligence,  he  there- 
by obviously  executes  the  chief  purpose  of 
the  lease,  and  would  be  clearly  within  his 
rights,  if  within  the  term.  To  regard  it  as 
compliance  with  the  prescribed  condition  aft- 
er the  fixed  term  would  be  entirely  consist- 
ent with  the  idea  of  extension  or  continua- 
tion of  the  tenancy,  which  is  undoubtedly  the 
major  office  or  function  of  the  clause.  May 
we  not,  therefore,  say  the  qualifying  clause 
"as  oil  or  gas  is  produced"  really  means  "as 
long  as  the  premises  are  diligently  and  effi- 
ciently operated,  provided  minerals  shall 
have  been  discovered  within  the  fixed  term"? 
Which  construction  harmonizes  the  more 
completely  and  naturally  with  the  manifest 
purposes  of  the  parties  as  indicated  by  the 
other  provisions  of  the  lease,  their  situation, 
and  the  surrounding  circumstances? 

In  the  interpretation  and  application  of  a 
contract,  the  spirit  and  purpose  of  the  in- 
strument as  well  as  its  letter  must  be  re- 
garded, and  made  effective  in  all  directions 
and  as  to  all  parties.  This  rule  is  well-nigh 
universal  and  is  often  enforced  to  the  extent 
of  restraining  within  reasonable  limits  gen- 
eral and  indefinite  terms,  literally  importing 
consequences  plainly  variant  from  the  true 
intent  and  purposes  of  the  parties,  ascertain- 
ed from  consideration  of  the  whole  instru- 
ment, read  in  the  light  of  their  situation  and 
the  circumstances  surrounding  them  at  the 
date  of  its  execution.  This  rule  was  empha- 
sized in  favor  of  the  lessor  in  Parish  Fork 
Co.  V.  Bridgewater  CJo.  and  others  both  prior 
and  subsequent  It  is  equally  applicable  in 
favor  of  the  lessee  when  the  terms  and  con- 
ditions warrant  its  application.  He  takes 
upon  himself  enormous  risks  and  burdens  in 
consideration  of  his  covenants  when  he  drills 
a  well  on  the  leased  premises.  It  is  going 
too  far  to  say  either  party,  at  the  time  of 
the  execution  of  the  lease,  intended  general 
and  indefinite  terms  employed  by  them  to  be 
used  as  instruments  of  extreme  hardship  by 


the  operation  of  technical  rules.  The  clauses 
operative  within  the  specific  term  are  uni- 
formly construed  and  applied  so  as  to  work 
out  equitable  and  just  results.  A  "dry  hole" 
does  not  end  the  lease  under  a  clause  forfeit- 
ing for  failure  to  drill  a  well  within  a  stip- 
ulated time.  Mere  discovery  of  mineral 
vests  an  estate  and,  without  actual  produc- 
tion, gives  right  to  continue  operations.  Ces- 
sation of  actual  production  is  excused  by 
adverse  conditions  and  miscarriages  which 
must  have  been  contemplated  by  the  parties, 
though  not  specified  in  the  lease.  The  tests 
of  duty  and  right  are  diligence  and  good 
faith  In  almost  all  cases  when  the  terms, 
read  In  the  light  of  the  conditions  and  cir- 
cumstance, will  permit  their  observance. 

Is  the  situation  here  such  as  may  occur  un- 
der any  oil  and  gas  lease,  drawn  as  this  one 
was?  If  so,  both  parties  must  have  intended 
an  equitable  and  just  result  under  the  cir- 
cumstances, if  the  terms  used  will  permit  it, 
for  they  must  be  deemed  to  have  foreseen 
and  contemplated  it  It  is  matter  of  com- 
mon knowledge  that  no  man  can  estimate  the 
exact  time  within  which  a  well  can  be  com- 
pleted, and  that  delays  due  to  accidents,  triv- 
ial and  grave,  and  other  causes  beyond  the 
possibility  of  accurate  anticipation,  will  oc- 
cur. Adherence  to  the  strict  letter  of  the  ex- 
tension clause  would  make  no  allowance  for 
any  of  these,  and  inflict  disastrous  losses 
upon  diligent  and  honest  lessees  in  many  in- 
stances— a  consequence  plainly  not  within 
the  intent  of  either  party.  These  leases  are 
drawn  for  all  sorts  of  territory,  some  known 
to  be  rich  in  minerals,  and  others  not  known 
to  contain  any,  and  their  terms  are  varied  to 
allow  for  such  differences.  In  territory  re- 
mote from  actual  and  profitable  operation, 
leases  are  often  taken,  without  reasonable  ex- 
pectation of  any  immediate  advantage  to  the 
lessor  other  than  a  rental  in  the  form  of  de- 
lay money,  and  with  the  expectation  of  delay 
in  drilling  until  neighboring  lands  are  shown 
to  contain  the  minerals,  and  the  consequent 
establishment  of  probability  of  the  existence 
thereof  in  the  leased  premises.  Such  seem 
to  have  been  the  conditions  under  which  this 
lease  was  taken,  as  it  was  for  a  long  term 
and  imposed  no  obligation  to  drill  a  well.  In 
delaying  the  work  until  the  last  quarter,  the 
lessee  acted  within  the  terms  of  the  lease 
and  manifested  no  lack  of  diligence.  Then 
it  discovered  and  actually  produced  oil  with- 
in the  term,  and  continues  to  do  so  in  fulfill- 
ment of  the  letter  of  the  contract  The  facts 
do  not  warrant  an  inference  of  bad  faith. 
There  was  no  lack  of  diligence  unless  failure 
to  commence  and  complete  the  well  at  an 
earlier  date  constitutes  it  and  we  are  un- 
able to  say  it  does.  In  this  result  the  lessors 
obtain  all  they  contemplated  or  expected  at 
the  date  of  the  execution  of  the  contract 
Their  property  has  been  drilled  and  its  char- 
acter as  oil  territory  revealed,  and  the  senior 
lessee  is  as  capable  of  making  it  yield  them 
profit  as  the  appellant    They  lose  nothing 
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bnt  tbe  advantage  of  a  better  contract— a 
thing  not  guaranteed  by  the  lease. 

In  view  of  these  considerations,  we  are  of 
the  opinion  that  Cassell  t.  Crothers,  dted, 
and  .Murdock-West  Ck>.  y.  Logan,  dted,  ac- 
cord too  much  force  and  effect  to  the  letter 
of  the  contract  and  do  violence  to  Its  spirit 
They  make  no  allowance  for  accident  or  mis- 
calculation as  to  ability  or  error  of  Judgment 
as  to  conditions,  entailing  enormous  conse- 
quences the  parties  cannot  reasonably  be 
deemed  to  have  intended  to  impose  or  assume 
as  hazards.  Nor  do  we  think  they  can  be 
distinguished  from  this  case  by  reason  of  the 
difference  in  terms.  "Produced,*'  '"produced 
in  paying  quantities,'*  and  "found  in  paying 
quantities"  must  mean  about  the  same  thing,* 
else  substance  will  be  subordinated  to  shad- 
ow or  mere  technicality. 

Seeing  no  error  in  the  decree,  we  affirm  it. 

WILLIAMS,  J«,  absent 

ROBINSON,  J.  (dissenting).  This  decision 
makes  the  contract  between  the  parties  to  be 
other  than  that  which  they  must  have  con- 
templated when  the  lease  was  executed.  To 
my  mind,  the  extension  of  the  lease  beyond 
its  term  of  ten  years  Is  justified  by  neither 
reason  nor  authority.  It  is  not  sound  doc- 
trine that  an  oil  lease  may  be  extended  be- 
yond its  term  by  the^  production  of  a  mere 
smell  of  oil,  or  by  the  pumping  of  salt  water. 
In  reason,  both  from  the  character  and  pur- 
poses of  the  lease  as  well  as  from  its  terms, 
the  parties  thereto  cannot  be  said  to  have 
meant  any  such  thing. 


(71  W.  Va.  72) 

HOFFMAN  ▼.  BELTZHOOVER  et  tH 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  8,  1912.     itebearing  Denied 

Jan.  14,  1913.) 

(Syllabus  hy  the  Court.) 

1.  Wills   (J  674*)  —  Spendthrift  Tbusts  — 
Cbeation. 

A  testator  devised  land  to  his  son.  and  in 
relation  thereto  provided  that,  if  the  son  should 
sell  the  land  after  reaching  majority,  twenty- 
five  hundred  dollars  should  remam  in  the 
hands  of  the  purchaser  bb  a  lien  on  the  land 
for  the  sole  use  and  support  of  the  son  during 
his  natural  life  and  for  no  other  purpose,  in- 
terest therefrom  accruing  to  be  collected  for 
this  purpose  by  an  appointed  trustee  and  no 
part  of  the  principal  sum  to  be  used  for  such 
support.  Held,  a  spendthrift  trust  was  created 
in  favor  of  the  son,  putting  the  income  arising 
from  the  fund  beyond  the  reach  of  his  cred- 
itors, under  principles  enunciated  in  Guernsey 
V.  Lasear,  61  W.  Va.  328,  41  S.  E.  405. 

pid.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  1585;    Dec.  Dig.  §  674.* J 

2.  Trusts    (I   28*)— Cbeation—Spendti^bift 
Tbusts. 

To  create  a  spendthrift  trust  it  is  not  es- 
sential that  the  instrument  should  denominate 
the  beneficiary  a  spendthrift,  or  give  reasons 
for  creating  the  trust,  or  contain  all  restric- 
tions and  qualifications  Incident  to  such  trust, 
or  contain  an  express  declaration  that  the  in- 


terest of  the  cestui  que  trust  in  the  trust  es- 
tate shall  be  beyond  the  reach  of  creditors,  if 
the  intention  of  the  testator  or  donor  to  create 
such  trust  is  clearly  disclosed  by  the  instru- 
ment as  a  whole. 

[Ed.  Note—For  other  cases,  see  Trusts,  Dec 
Dig.  §  28.*3 

r Additional  SyUahuM  hy  Editorial  8taf,) 

3.  Trusts  (§  12* )— "Spendthrift  Trusts." 

"Spendthrift  trusts*'  are  trusts  created  to 
provide  a  fund  for  the  maintenance  of  another, 
and  to  secure  the  fund  against  the  cestui  que 
trust's  improvidence  or  incapacity,  for  self-pro- 
tection. 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent  Dig.  {  10;    Dec  Dig.  {  12.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6609.] 

Appeal  from  drcoit  Court,  Jefferson 
County. 

Suit  in  equity  by  George  W.  Hoffman 
against  George  M.  Beltzhoover,  trustee,  etc, 
and  others.  From  the  Judgm^it,  defendant 
Beltzhoover  and  another  appeaL    Affirmed. 

George  M.  Beltzhoover  and  C  N.  Camp- 
bell, both  of  Charlestown,  for  appellants. 
Brown  &  Brown,  of  Charlestown,  for  ap- 
pellee. 

ROBINSON,  J.  The  question  in  this  case 
arises  on  a  bill  of  Interpleader.  We  are 
called  on  to  say  whether  under  the  will  of 
Uriah  B.  Kemey,  late  of  the  County  of  Jef- 
ferson, the  income  of  a  certain  fund  can  be 
reached  by  creditors  of  James  William  Ker- 
ney,  son  of  the  testator. 

The  provisions  of  the  will,  relating  to  the 
estate  involved,  are  as  follows: 

"4.  AU  the  remainder  of  my  land,  includ- 
ing my  home  farm,  except  the  lots  in  town, 
I  do  hereby  give  and  devise  to  my  youngest 
son,  James  WUliam  Kemey,  charged  how- 
ever with  the  annuity,"  eta 

"10.  In  case  of  the  death  of  my  youngest 
son,  James  William  Kemey,  during  his  mi- 
nority and  without  issue  of  his  body,  it  is 
my  will  that  his  whole  estate,  real  and  per- 
sonal, shall  be  equally  divided  between  liia 
brother,  John  K.  Kemey,  and  his  sister, 
Elizabeth  Kemey,  but  after  he  arrives  at 
the  age  of  twenty-one  years,  whether  he  have 
issue  or  not,  he  may  dispose  of  his  property 
hereby  devised  as  he  may  think  proper,  sub- 
ject only  to  the  limitations  and  restrictions 
of  Article  11,  as  follows: 

"11.  If  my  youngest  son,  James  William 
Kemey,  sell  his  land,  there  shall  remain  in 
the  hands  of  the  purchaser  and  as  a  lien  up- 
on said  land  the  sum  of  Twenty  Five  Hun- 
dred Dollars  for  the  sole  use  and  support 
and  for  no  other  purpose,  of  the  said  James 
William  Kerney  during  the  term  of  his  nat- 
ural life,  and  my  Ehcecutor,  or  his  succes- 
sor, is  hereby  appointed  and  constituted  a 
Trustee  for  the  collection  of  the  interest  ac- 
cruing on  the  above  twenty-five  hundred  dol- 
lars in  the  hands  of  the  purcliaser  of  the 
said  land,  and  I  do  direct  that  no  part  of 
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the  principal  of  the  twentj-flye  hundred  dol- 
lars shall  be  used  for  the  support  of  the 
said  James  William  Kemey,  but  the  interest 
only  during  his  natural  life.*' 

After  reaching  his  majority  James  Wil- 
liam Kemey  sgld  the  land,  and  the  sum  of 
twenty-fiye  hundred  dollars  was  left  at  in- 
terest secured  by  a  lien  as  provided  in  the 
will.  The  present  owner  of  the  land  aslss 
the  court  by  his  bill  of  interpleader  to  di- 
rect him  as  to  proper  payment  of  the  in- 
terest on  the  sum,  since  it  is  claimed  both 
on  behalf  of  James  William  Kemey  and  on 
behalf  of  creditors  to  whom  James  William 
Kemey  has  given  deeds  of  trust  covering  this 
income. 

[1,3]  Do  these  provisions  of  the  will  es- 
tablish a  trust  estate  in  the  Income  from  the 
twenty-five  hundred  dollars,  beyond  the  reach 
of  creditors?  The  circuit  court  has  held  that 
they  do.  We  are  of  the  same  opinion.  A 
spendthrift  trust  is  created.  We  can  see 
no  other  intention  manifested  by  the  wUL 
The  testator  very  evidently  intended  to  make 
a  determination  on  the  part  of  the  son  to 
desert  a  good  source  of  income  from  the  land 
a  test  of  the  taking  effect  of  the  spendthrift 
provision.  The  trust  provision  in  relation  to 
James  William  Kerney  clearly  comes  within 
the  following  approved  definitions:  "Spend- 
thrift trust  is  the  term  commonly  applied  to 
those  trusts  that  'are  created  with  a  view 
of  providing  a  fund  for  the  maintenance  of 
another,  and  at  the  same  time  securing  it 
against  his  own  Improvidence  or  incapacity 
for  self-protection."  26  Amer.  &  Eng.  Enc. 
of  Law,  138;  Wagner  v.  Wagner,  244  111. 
101,  91  N.  E.  66,  18  Ann.  Cas.  490:  "A  spend- 
thrift tmst  is  the  term  commonly  used  to 
designate  a  trust  created  for  the  mainte- 
nance of  the  cestui  que  trust,  and  to  secure 
the  fund  against  the  improvidence  of  the 
cestui  que  tmst"  Kessner  v.  Phillips,  189 
Mo.  615,  88  S.  W.  66,  107  Am.  St  Rep.  368, 
8  Ann.  Cas.  1005.  It  is  not  necessary  that 
the  beneficiary  be  denominated  a  spendthrift 
or  that  the  testator  or  donor  shall  give  his 
reasons  for  creating  the  trust;  or  that  the 
instrument  shall  contain  all  restrictions  and 
qualifications  incident  to  such  tmst  Wag- 
ner V.  Wagner,  supra. 

[2]  It  is  argued  at  great  length  that  no 
such  arrangement  as  that  provided  by  the 
will  can  avail  as  against  creditors;  but  we 
hold  that  the  case  is  mled  by  Guemsey  v. 
Lazear,  51  W.  Va.  328.  41  S.  E.  405.  That 
case  recognizes  the  validity  as  against  cred- 
itors of  such  provisions  as  the  one  in  ques- 
tion, whatever  may  be  the  law  of  some  other 
jurisdictions.  We  are  not  disposed  to  review 
the  principles  so  ably  discussed  by  Judge 
Brannon  in  that  case.  In  a  way,  wfe  gave 
further  recognition  to  the  same  principles 
in  Talley  v.  Ferguson,  64  W.  Va.  328,  62 
S.  E.  456,  17  L.  R.  A.  (N.  S.)  1215.     It  is 


rtme  that  In  those  cases  there  were  direct 
words  of  prohibition  against  debts.  It  was 
directly  stated  in  the  instruments  creating 
the  estates  that  creditors  should  never  sub- 
ject those  estates  to  the  payment  of  debts. 
But  do  not  the  provisions  of  this  will  just 
as  clearly  do  the  same?  This  will  says  that 
the  trust  estate  created  is  for  the  sole  use 
and  support  of  James  William  Kerney  dur- 
ing his  natural  Ufe  and  for  no  other  purpose. 
Does  not  this  bar  out  debts?  Would  not  the 
money  go  for  another  purpose  than  use  and 
support  if  it  was  allowed  to  go  for  debts? 
What  use  and  support  from  the  invested  sum 
would  James  William  Kemey  have  if  his 
creditors  took  the  interest  arising  from  it? 
Plainly  the  will  manifests  an  intention  that 
creditors  shall  not  take  this  income  provided 
for  the  support  of  James  William  Kerney^ 
**lt  is  not  necessary  that  an  Instrument  cre- 
ating a  spendthrift  trust  should  contain  an 
express  declaration  that  the  interest  of  the 
cestui  que  trust  in  the  trust  estate  shall  be 
beyond  the  reach  of  creditors,  providing 
such  appears  to  be  the  clear  Intention  of  the 
testator  or  donor  as  gathered  from  all  parts 
of  the  instrument  construed  together  in  the 
light  of  the  circumstances.  The  court  will 
look  to  the  intention  disclosed  by  the  whole 
instrument,  rather  than  to  the  language  em- 
ployed in  any  particular  clause  of  it"  26 
Amer.  &  Eng.  Enc.  of  Law,  141-142.  By  the 
terms  of  the  will  the  income  of  the  money 
remaining  In  the  land  does  not  belong  to 
James  William  Kerney.  It  belongs  to  an 
active  trustee  to  be  applied  by  that  trustee 
to  a  sole  and  particular  purpose.  Kemey's 
creditors  can  not  reach  it  Perry  on  Trasts 
(6th  Ed.)  §  386a,  and  notes  thereto. 

The  argument  that  the  trust  was  created 
by  the  beneficiary  himself,  by  his  selling  the 
land,  and  that  therefore  it  is  not  valid  as 
against  creditors,  is  not  tenable.  The  testa- 
tor created  the  trust  We  can  not  see  it  in 
any  different  light  than  if  he  had  directly 
created  such  trust  in  the  first  instance  by 
directing  twenty-five  hundred  dollars  in  the 
hands  of  a  trustee  to  be  put  out  at  interest 
solely  for  the  use  and  support  of  his  son 
during  life. 

It  is  said  that  a  part  of  one  of  the  debts 
sought  to  be  taken  from  this  income  was  con- 
tracted by  James  William  Kemey  for  the 
support  of  himself  and  family.  Though  that 
issue  ds  raised  by  the  pleadings,  there  is  not 
a  word  of  proof  to  substantiate  the  fact,  even 
if  it  would  alter  the  case. 

It  is  not  our  province  within  the  limits  of 
this  case  to  decide  as  to  wnom  the  twenty- 
five  hundred  dollars  will  belong  at  the  death 
of  James  William  Kemey.  The  interpleader 
has  not  asked  for  a  disposition  of  that  ques- 
tion, nor  can  he  ask  it  until  occasion  there^ 
for  arises. 

The  decree  is  right.    It  will  be  aflSrmed. 
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STATE   ▼.    SOUTHERN   COAL    &   TRANS- 
PORTATION CO.t 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  10,  1912.) 

(Syllabus  by  the  Court,) 

1.  Fish  (J  15*)— Pollution  — Propagation 
OF  B^SH— Indictment. 

An  indictment  under  Code  1906,  c.  62,  i 
6a,  serial  section  2768,  is  not  bad  for  want 
of  allegation  that  the  stream  is  one  fit  for 
propagation  of  fish  or  in  which  fish  are  propa- 
gated. 

[Ed.  Note.— For  other  cases,  see  Fish,  Cent 
Dig.  ii  27-50;    Dec.  Dig.  i  15.*] 

2.  Fish  (|  8*)— Ownebsuip— Protection  — 
Statutes. 

The  state  is  owner  of  the  fish  in  its 
streams,  and  as  such,  under  its  police  power, 
may  enact  legislation  to  protect  the  propaga- 
tion of  fish  from  injury  from  placing  in,  or 
allowing  the  entrance  into,  streams  of  any 
matter  of  any  kind  deleterious  to  the  propaga- 
tion of  fish. 

[Ed.  Note.— For  other  cases,  see  Fish,  Cent. 
Dig.  §  16;   Dec.  Dig.  §  8.*1 

3.  Fish  (§  13*)— Waters  and  Water  Cours- 
es (§  67*) —Pollution— Sawdust— Other 
Deleterious  Matter. 

Section  6a,  c.  62,  serial  section  2768,  Code 
of  1906,  making  it  an  offense  to  put  into  a 
stream  sawdust  or  any  matter  deleterious  to 
the  propagation  of  fish,  is  a  valid  exercise  by 
the  state  of  its  police  power,  and  an  operator 
of  a  coal  mine  can  assert  no  right  contrary  to 
its  enactment,  to  drain  sulphur  or  mine  wa- 
ter from  his  mine  into  a  stream,  deleterious  to 
the  propagation  of  fish,  though  such  stream  be 
the  natural  receptacle  of  such  drainage,  or  it 
be  impracticable  to  drain  the  mine  otherwise. 

[Ed.  Note.— For  other  cases,  see  Fish,  Cent. 
Dig.  H  22-24;  Dec  Dig.  §  13:*  Waters  and 
Water  Courses,  Cent  Dig.  |  68;  Dec.  Dig.  § 
67.*] 

(Additional  Syllabus  by  Editorial  Staff,) 


ft 


4.  Fish  (§  1*)- "Wild  Game. 

Fish  within  the  waters  of  a  state  consti- 
tute an  important  part  of  that  species  of  prop- 
erty commonly  designated  as  "wild  gamCj '  the 
general  right  and  ownership  of  which  is  m  the 
people  of  the  state. 

[BM.  Note.— For  other  cases,  see  Fish,  Cent 
Dig.  §  1;    Dec.  Dig.  §  L* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  8,  p.  7641.J 

Error  to  Circuit  Court,  Barbour  County. 

The  Southern  Coal  &  Transportation  Compa- 
ny was  convicted  of  running  sulphurous  water 
into  a  stream,  and  it  brings  error.    AfiSrmed. 

Blue  &  Dayton,  of  Philippi,  John  Bassel, 
of  Clarksburg,  and  Edward  A.  Brannon,  of 
Weston,  for  plaintiff  In  error.  William  G, 
Conley,  Atty.  Gen.,  and  Harry  H.  Byrer,  of 
PhiUppl,  for  the  State. 

BRANNON,  P.  The  Southern  Coal  & 
Transportation  Company  was  convicted  un- 
der an  indictment  charging  it  with  having 
thrown  into  a  water  course,  known  as  Stew- 
art's run,  sulphur  water  injurious  to  the 
propagation  of  fish. 

[1]  The  defendant  points  out  that  the  in- 
dictment is  defective.     It  charges  that  the 


defendant  "did  unlawfully  throw  in  a  water 
course,  known  as  Stewart's  run,  sulphur  wa- 
ter; the  said  sulphur  water  being  deleteri- 
ous to  the  propagation  of  fish."  Counsel 
specifies  as  a  defect  in  the  Indictment  that 
it  fails  to  allege  that  Stewaijt's  run  Is  such 
a  stream  as  permitted  the  propagation  of 
fish.  We  do  not  sustain  this  motion  to  quash. 
The  statute  on  which  the  indictment  Is  based 
is  section  2768  of  the  Code  of  1906,  whicdi 
reads  as  follows:  ''It  shall  be  unlawful  for 
any  person,  firm  or  corporation,  to  throw  In, 
or  allow  to  enter,  any  stream  or  water 
course,  in  this  state,  sawdust  or  any  other 
matter  deleterious  to  the  propagation  of  fish. 
Any  person,  firm,  or  ^corporation  violating 
any  of  the  provisions  of  this  section  shall 
be  guilty  of  misdemeanor,  and  fined  not  less 
than  twenty-five  dollars,  nor  more  than  one 
hundred  dollars  for  each  and  every  offence.*' 
The  statute  does  not  say  that  the  pollution 
must  be  of  a  stream  in  which  fish  are  propa- 
gated. It  says  "any  stream  or  water  course." 
Suppose  the  particular  run  Is  not  one  in 
which  fish  propagate,  still  it  will  carry  down 
to  a  lower  stream,  wherein  fish  are  found, 
the  destructive  matter  thrown  into  the 
stream.  It  cannot  be  possible  that  the  Legis- 
lature meant  to  except  streams  in  which  fish 
are  not  propagated  when  it  has  not  specified 
the  exception.  One  stream  runs  into  anoth- 
er. The  object  is  not  only  to  protect  fish  in 
the  little  stream,  but  also  to  prevent  the 
carriage  by  it  of  deleterious  matter  into 
streams  below.  There  Is  no  such  exception 
by  the  letter  of  the  statute,  and  there  is 
no  reason  that  a  court  should  insert  such 
an  exception;  but  there  is  reason  that  it 
should  not,  because  it  would  thus  defeat  what 
must  have  been  the  design  of  the  Legisla- 
ture. 

[3]  It  is  again  contended  that,  as  the  gen- 
eral word  "sawdust"  is  used  in  the  statute, 
other  deleterious  matter  must  be  of  the  same 
nature  as  sawdust,  under  the  rule  that, 
where  there  are  general  words  following  par- 
ticular or  specific  words,  the  former  must 
be  confined  to  things  of  the  same  kind  as  the 
specific  words.  This  is  not  applicable  in 
the  present  case.  It  would  defeat  the  ob- 
ject of  the  statute.  It  would  allow  the  pol- 
lution of  water  courses  by  the  Introduction 
into  them  of  many  things  not  akin  in  chem- 
ical nature  to  sawdust,  yet  highly  hurtful  to 
fish.  The  Intent  of  the  Legislature  is  the 
thing  to  be  looked  at  It  is  the  protection  of 
fish.  We  cannot  think  for  a  moment  that 
it  was  the  intention  to  limit  deleterious  mat- 
ter to  such  matter  as  possesses  the  same 
hurtful  qualities  as  sawdust  That  would  af- 
ford small  protection  of  fish  from  the  many 
kinds  of  deleterious  matter.  Notice  that  the 
section  prohibits  the  introduction  into  the 
stream  of  sawdust,  "or  any  other  matter 
deleterious  to  the  propagation  of  fish."  No- 
tice the  word  "other."  So  It  be  matter  that 
is   deleterious   to    the   propagation   of    fish, 
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whether  of  the  same  nature  of  sawdust  or 
not,  it  is  prohibited  by  the  statute. 

The  defendant  complains  that  the  court 
erred  in  refusing  the  following  instruction: 
"The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  defendant  is 
operating  a  coal  mining  plant  at  Berryburg 
in  the  county  of  Barbour,  and  that,  in  op- 
erating said  plant  in  the  mining  and  re- 
moving of  coal,  water  is  found.  It  is  then  the 
duty  of  said  defendant,  by  the  laws  of  the 
state,  to  remove  or  drain  such  water  from  its 
mine,  by  such  means  as  are  reasonable  and 
practical."  Counsel  would  tell  us  that  there 
is  another  statute  commanding  operators  of 
coal  mines  to  drain  them,  and  that  this  would 
excuse  the  defendant  in  this  case;  that  it 
liad  a  right  to  obey  the  drainage  statute,  and 
in  doing  so  must  necessarily  have  drained  the 
mine  water  from  the  coal  mine.  That  is 
to  say,  that  mineowners  are  excusable  for 
draining  mine  water  into  streams,  by  reason 
of  the  statute  requiring  the  drainage  of 
mines.  We  cannot  say  that  these  statutes 
may  not  exist,  and  each  receive  a  practical 
construction  without  disharmony.  The  Leg- 
islature has  not  said  that  the  mine  may  be 
drained  though  it  destroys  the  fish  streams  of 
the  state.  The  statute  on  which  the  prose- 
cution rests  contains  no  such  exception.  The 
mineowner,  if  he  carries  on  that  business, 
must  so  drain  his  mine  or  dispose  of  the 
copperas  and  sulphur  water  so  as  not  to 
destroy  the  fish  streams  of  the  state.  That 
is  his  lookout  As  he  is  embarked  in  that 
business,  he  must  take  the  responsibilities. 
This  instruction  would  give  complete  Justifi- 
cation to  the  mine  operator,  though  the  drain- 
age would  destroy  the  fish. 

[2,  4]  Complaint  is  made  that  the  court 
refused  an  instruction  that  as  the  water  dis- 
charged from  the  miue  was  what  Is  common- 
ly known  as  sulphur  water,  and  that  it  is  a 
process  of  nature,  and  that  it  is  necessary 
to  discharge  such  water  from  the  mine,  and 
that  there  is  no  known  reasonable  or  practical 
way,  whereby  the  defendant  could  eliminate 
the  sulphur  and  other  objectionable  ingre- 
dients in  such  water  before  discharging  the 
same  from  its  mine,  before  letting  it  enter 
the  water  course,  and  that  the  water  course 
Is  the  natural  drainage  for  such  water  to 
take,  then  the  verdict  must  be  for  the  de- 
fendant We  do  not  suppose  that  it  is  con- 
tended that  the  act  Is  unconstitutional ;  but 
it  does  amount  to  the  claim  that  the  right 
of  the  mineowner  to  drain  mine  water  into  a 
stream  is  paramount  to  the  right  of  the  state 
to  preserve  its  fish.  It  amounts  to  the  claim 
that,  though  the  state  had  enacted  for  the 
preservation  of  fish  the  broad  section  above 
given,  still  it  is  subject  to  a  paramount  right 
in  the  mineowner  to  drain  his  mine  in  his 
own  way,  regardless  of  the  harm  which  it 
may  do  the  fish.  Here  we  have  the  broad 
statute  meant  for  the  great  purpose  of  the 
preservation  of  fish.  Fish  have  always  been 
regarded  by  the  government  as  very  valuable  I 


for  sport  and  food.  It  may  be  said  that  no 
government  fails  to  make  provision  for  their 
propagation  and  preservation.  As  to  its 
power  to  do  so  under  Its  police  power  there 
can  be  no  question.  The  Supreme  Court  of 
the  United  States  has  held  thus:  **It  is  with- 
in the  power  of  a  state  to  preserve  from  ex- 
tinction fisheries  in  waters  within  its  juris- 
diction, by  prohibiting  exhaustive  methods  of 
fishing,  or  the  use  of  such  destructive  instru- 
ments as  are  likely  to  result  in  the  exter- 
mination of  tlie  young  as  well  as  the  mature 
fish.'*  Lawton  v.  Steele,  152  U.  S.  133,  14 
Sup.  Ct  499,  38  L.  Ed.  885.  In  71  Ohio  St 
186,  73  N.  E.  216,  104  Am.  St  Rep.  770,  1 
Ann.  Cas.  948,  will  be  found  the  case  of 
State  of  Ohio  v.  French,  which  holds  that 
the  Legislature  may  provide  for  the  protec- 
tion of  the  fish,  and  may  declare  nets  used 
contrary  to  law  a  public  nuisance,  and  that 
such  statute  is  constitutional.  The  case  of 
People  V.  Trackee  Lumber  Co.,  116  Cal.  397, 
48  Pac.  374,  39  L.  R.  A.  581,  58  Am.  St  Rep. 
183,  holds  that  fish  within  the  waters  of  a 
state  constitute  the  most  important  part  of 
that  species  of  property  commonly  designated 
as  **wild  game,"  the  general  right  and  owner- 
ship of  which  is  in  the  people  of  the  state. 
The  right  to  protect  such  property  for  the 
common  use  and  benefit  is  one  of  the  recog- 
nized prerogatives  of  the  sovereign.  It  also 
holds  that  the  right  of  tlie  state  to  protect 
fish  is  not  confined  to  navigable  or  public 
waters,  but  extends  to  all  waters  within  the 
state,  public  or  private,  where  the  animals 
are  accustomed  to  resort  for  spawning  or 
other  purposes,  and  of  which  they  have  free- 
dom of  passage  to  or  from  the  fishing 
grounds  of  the  state.  The  state  owns  the 
fish  in  its  streams  and  has  ample  power  to 
preserve  and  protect  them  from  destruction 
under  its  police  power,  and  private  right  and 
convenience  must  yield  to  it  This  right  of 
the  state  is  abundantly  sustained  by  the 
highest  authority.  McCready  v.  Virginia,  94 
U.,S.  391,  24  L.  Ed.  248;  13  Am.  Ency.  L. 
556;  19  Cyc.  987,  1006;  Geer  v.  Connecticut, 
161  U.  S.  519,  16  Sup.  Ct  600,  40  L.  Ed.  793; 
Hudson  County  v.  McCarter,  209  U.  S.  349, 
28  Sup.  Ct  529,  52  L.  Ed.  828,  14  Ann.  Cas. 
560. 

If  then  by  this  instruction  it  Is  intended 
to  assert  any  preferential  right  of  a  mine- 
owner  to  drain  his  mine  of  mine  water, 
though  it  destroys  fish,  we  cannot  assent  to 
it  We  have  not  in  hand  the  question,  the 
very  important  question,  of  the  right  of  a 
riparian  owner  in  an  action  against  a  coal 
mine  operator  to  drain  his  mine  to  the  pol- 
lution of  the  water  and  destruction  of  fish. 
It  may  be  useful  to  cite  authorities  bearing 
on  that  question.  State  v.  Michael,  47  W. 
Va.  789,  35  S.  E.  845,  contains  an  expression 
favorable  to  the  liability  of  the  mineowner. 
Trevett  v.  Prison  Association,  08  Va.  332, 
36  S.  B.  373,  50  L.  R.  A.  564,  81  Am.  (St 
Rep.  727,  goes  to  sustain  the  action  of  the 
riparian  proprietor.    Shoffner  y.  Sutherland, 
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in Va.  298,  68  S.  B.  996 ;  Levaronia  ▼.  Mil- 
ler. 34  Cal.  231,  91  Am.  Dec,  692 ;  Wixon  v. 
Bear  River  Co.,  24  Cal.  367,  85  Am.  Dec.  69; 
Hunter  v.  Taylor,  16  Ky.  Law  Rep.  159,  190; 
Tenn.  Coal  Co.  v.  Hamilton,  100  Ala.  252,  14 
South.  167,  46  Am.  St  Rep.  48.  On  the 
other  band,  the  defense  in  this  case  relies  on 
the  case  of  Pa.  Coal  Co.  v.  Sanderson,  113 
Pa.  126,  6  Atl.  453,  57  Am.  Rep.  445,  as  deny- 
ing the  liability  of  the  coal  operator.  That 
case  was  three  times  decided  favorably  to 
the  landowner,  but  when  it  came  before  the 
court  for  the  fourth  time  the  mineowner  was 
held  exempt  from  liability  on  the  ground 
that  the  great  coal  industry  called  for  a 
right  superior  to  that  of  the  riparian  owner. 
This  case  in  its  last  decision  is  strongly  con- 
demned in  section  518B^  vol.  2,  Farnham  on 
Water  &  Water  Rights.  It  is  also  repudi- 
ated by  caseo  cited  in  10  Ann.  Cas.  585. 
That  case  was  decided  with  the  dissent  of 
three  out  of  seven  judges.  I  have  shown 
above  that  the  state  owns  the  fish  and  the 
control  of  the  streams  in  which  they  are; 
that  under  its  police  power  it  may  adopt  any 
legislation  for  the  preservation  of  fish  and 
game.  We  have  before  us  in  this  case  a 
penal  statute  by  which  the  state  as  chief 
game  warden  has  under  its  wide  power  de- 
clared that  no  matter  deleterious  to  the 
propagation  of  fish  shall  be  cast  in  any 
stream  of  the  state.  The  state  has  settled 
the  rights  as  between  itself  and  coal  mine 
operators.  It  has  stamped  yfitji  total  prohi- 
bition such  an  act  It  has  left  us  no  right 
or  power  to  enter  into  a  comparison  of  right 
between  itself,  as  the  preserver  of  fish,  and 
coal  mine  operators.  As  I  have  said  above, 
all  nations  preserve  the  game.  The  Ameri- 
can states  have  done  so.  Virginia  and  West 
Virginia  by  their  statutes  do  so.  Authorities 
above  accord  the  state  ownership  of  fish  in 
streams,  and  full  power  of  regulation  out- 
side of  statute.  This  common-law  right  vest- 
ed in  the  state  has  been  embedded  in  a  stat- 
ute enacting  that  **the  ownership  of,  and  title 
to,  all  wild  game,  wild  birds,  both  resident 
and  migratory,  and  all  fishes  in  the  state  of 
West  Virginia,  are  hereby  declared  to  be  in 
the  state."  Acts  of  1909,  c.  60  (Supplement 
Code  of  1909,  i  2792al). 

The  state  is  superior  to  private  right  By 
the  statute  on  which  this  indictment  rests 
the  state  has  totally  prohibited  the  putting 
into  any  stream  of  any  matter  deleterious  to 
fish.  If  we  sustain  this  Instruction  we  take 
from  the  state  its  paramount  authority  and 
give  it  to  the  mine  operator.  Reflect  that 
it  is  the  state  right  that  is  to  be  subordi- 
nated. The  Pennsylvania  case  would  not  go 
SQ  far.  It  is  useless  to  tell  us  that  the  coal 
nsLiniug  industry  of  the  state  is  vast,  and 
mpy  be  damaged.  The  Virginia  court  in 
passing  on  the  respective  rights  of  landown- 
ers on  a  stream  and  lumber  operators,  in 
Shoffner  r.  Sutherland,  111    Va.  301,  68  S. 


E.  997,  said:  It  is  insisted  by  the  appellant's 
counsel  that  restraining  sawmill  operators 
from  casting  sawdust  into  the  streams  along 
which  they  are  operating  will  be  very  hurt- 
ful to  the  vast  lumber  interests  of  the  south- 
western part  of  the  state  and  will  hinder  the 
development  of  that  great  source  of  wealth. 
"It  would,"  as  was  said  in  Townsend  v. 
Norfolk  Ry.  Co.,  105  Va.  at  pagej  49,  52  S. 
E  at  page  978,  4  U  R.  A.  (N.  S.)  87,  115 
Am.  St  Rep.  842,  8  Ann.  Cas.  558,  "be  a 
source  of  regret* if,  in  the  administration  of 
Justice  by  the  estal)lishment  and  enforcement 
of  sound  principles,  the  prosperity  of  our 
people  should  be  hindered  or  checked;  bat  It 
would  not  only  be  a  source  of  regret,  but  of 
reproach,  if  material  prosperity  were  stimu- 
lated and  encouraged  by  a  refusal  to  give  tc 
any  citizen  a  remedy  for  wrongs  he  may  sus- 
tain, even  though  inflicted  by  forces  which 
constitute  factors  in  our  material  develop- 
ment and  growth.  Courts  have  no  policies, 
and  cannot  permit  consequences  to  influence 
their  Judgment  further  than  to  serve  as 
warnings  and  Incentives  to  thorough  Investi- 
gntlon  and  careful  consideration  of  the 
causes  submitted  to  thenL** 
Judgment  affirmed. 

(71  W.  Va.  607) 

BIRCH  RIVER  BOOM  ft  LUMBER  CO.  ▼. 
GLBNDON  BOOM  ft  LUMBER  CO. 

et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Dea  17,  1912.) 

(ByllahuB  ty  the  Court.) 

1.  Appeal  anu  Ebbob  (§  1169*)-^nDOHEivT 
—Review— Rbvebsal. 

Decrees  ordering  and  confirming  sales  of 
property,  and  adjudicating  priorities  and  liens, 
so  uncertain  as  to  their  effect  upon  the  rights 
of  parties,  when  read  in  connection  with  other 
decrees  and  orders  in  the  cause,  that  the  ap- 
pellate court  cannot  see  whether  parties  have 
been  prejudiced  by  it,  and  apparently  violative 
of  the  rights  of  some  of  them,  are  erroneous, 
and  will  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4531-4539;  Dec  Dig.  f 
1169.  ♦] 

2.  Sales  ({  308*)— Selleb's  Lisn— Failubb 
TO  Recobd— Effect. 

An  unrecorded  vendor*8  lien  upon  personal 
property  is  good  as  between  the  parties,  and 
as  to  all  other  persons  save  purchasers  for 
value  and  without  notice,  and  creditors  of  the 
vendee. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  873;    Dec.  Dig.  §  308.*] 

3.  Chattel  Mobtoaqes  (§  152*)— Teust 
Deed— Failube  to  Recobd  —  Rights  of 
Cbeditobs. 

The  creditors  protected  bv  section  5  of 
chapter  74  of  the  Code  of  1906  against  an 
unrecorded  deed  of  trust  or  mortgage  upon 
personal  property  are  lien  creditors,  having 
the  right  to  charge  the  property  directlyf  not 
holders  of  mere  personal  demands  or  claims 
against  the  vendee. 

[Ed-  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  §i  254,  266;  Dea  Dig. 
§  152.*] 
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4.  Evidence  (§  183*)— Best  and  .  Secowdabt 
Evidence—Vendob^b  Lien  —  Reservation. 

Admission  of  secondary  evidence  of  a  res- 
ervation of  a  vendor's  lien  upon  personal  prop- 
erty in  a  suit  to  enforce  it  is  justified  by  the 
inability  of  the  plaintiff  to  produce  the  deed  or 
writing  itself  by  reason  of  its  loss  or  its  having 
been  carried  beyond  the  jurisdiction  of  the 
state. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {§  605-637;    Dec.  Dig.  {  183.»] 

5.  Execution  (§  111*)— Fieei  Facias— Lien. 

By  virtue  of  section  2  of  chapter  141  of 
the  Code  of  1906,  a  fieri  facias  gives  a  lien 
from  the  date  of  the  delivery  thereof  to  the 
officer  upon  all  the  property  owned  by  the 
debtor  at  the  date  of  such  delivery,  whether 
leviable  or  not,  and  upon  all  such  property  as 
he  may  acquire  on  or  before  the '  return  day 
thereof,  and  such  lien  continues  after  the  re- 
turn day  thereof  except,  in  certain  cases  speci- 
fied in  said  section,  though  the  execution  is 
not  docketed,  as  it  may  be  under  the  provision 
of  said  section,  and  has  been  returned. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  §§  210-225;    Dec.  Dig.  §  111.*] 

Appeal  from  Circuit  Court,  Braxton  County. 

Bill  by  the  Birch  River  Boom  &  Lumber 
Company  agalnat  the  Olendon  Boom  &  Lum- 
ber Company  and  others.  ITrom  a  decree  in 
favor  of  plaintiff,  E.  H.  Pierson  and  others 
appeal.     Reversed  and  remanded. 

See,  also,  76  S.  B.  167. 

Hall  Bros.,  of  Sutton,  for  appellants.  Jake 
Fisher,  of  fiatton,  for  appellee. 

POFFENBARGER,  J.  One  branch  of  this 
-cause  has  been  disposed  of  by  a  decision  ren- 
dered at  the  present  term  of  this  court 
Some  of  the  facts  and  proceedings  and  the 
general  character  of  the  suit  may  be  gather- 
ed from  the  opinion  then  filed. 

The  Birch  River  Boom  &  Lumber  Compa- 
ny filed  its  bill  to  restrain  D.  C.  Gallaher, 
special  receiver  of  the  Big  Tree  Lumber  Com- 
pany, from  selling  certain  property  of  the 
Glendon  Boom  &  Lumber  Company  under 
an  execution  which  had  been  levied  thereon, 
and  to  obtain  the  appointment  of  a  special 
receiver  to  take  charge  of  the  mills  and 
other  property  of  the  Glendon  Company,  and 
also  the  property  of  Austin,  Neib,  and  Yar- 
lett,  and  operate  the  plant  and  convert  the 
products  into  money.  Said  Birch  River  Com- 
pany asserted  as  the  basis  of  its  right  an 
alleged  vendor's  lien  on  the  property,  and 
also  set  up  the  insolvency  of  the  Glendon 
Company,  and  obtained  both  the  injunction 
and  the  appointment  of  a  receiver.  Later 
the  Bank  of  Gassaway,  J.  N.  EUder,  and 
Burk  Elder  recovered  judgments  against  the 
Glendon  Company  on  which  executions  issued 
and  were  levied  on  some  of  its  property,  and 
that  property  was  sold  In  parcels  to  Frame, 
Marple,  Elder,  McLaughlin,  Given,  and  MoUo- 
han.  James  F.  Pierson  and  E.  H.  Pierson,  su- 
ing In  assumpsit,  attached  certain  property  of 
the  Glendon  Company,  and  caused  the  same 
to  be  sold,  and  purchased  It  themselves  at 
the  sale.    In  view  of  these  proceedings,  the 


Birch  River  Company  filed  an  amended  and 
supplemental  bill  for  injunctions  against  fur- 
ther proceedings  in  said  actions  at  law,  for 
an  accounting  from  Marple  and  Frame  and 
Sergeant,  constable,  respecting  the  property 
sold  under  the  executions.  This  Injunction 
was  dissolved  as  to  all  of  the  property  not 
included  in  the  order  on  the  original  bill,  ap- 
pointing the  receiver,  and  as  to  all  property 
not  purchased  from  the  Birch  River  Compa- 
ny, and  in  so  far  as  it  Inhibited  the  prosecu- 
tion of  the  actions  at  law.  Later  the  amend- 
ed and  supplemental  bill  was  dismissed. 
These  are  the  decrees  passed  upon  in  the 
former  decision  of  this  court  to  which  ref- 
erence has  been  made.  A  subsequent  decree, 
entered  September  28,  1909,  authorized  the 
special  receiver  to  sell  to  the  plaintiff,  the 
Birch  River  Boom  &  Lumber  Company,  for 
the  sum  of  $18,000,  of  which  40  per  cent  was 
to  be  paid  in  hand  and  the  residue  in  three 
equal  annual  installments  with  interest,  "all 
the  property  and  franchises,  both  real,  per- 
sonal and  mixed,  of  whatever  description, 
including  the  leasehold  estates,  the  mills, 
booms,  dams,  splash  dams,  lumber,  timber 
and  logs,  franchises  and  all  property  whatso- 
ever of  the  Glendon  Boom  &  Lumber  Com- 
pany," which  sale  seems  to  have  been  made 
and  confirmed  on  said  date.  A  decree  en- 
tered November  30,  1909,  referred  the  cause 
to  a  commissioner  to  ascertain  the  liens  and 
debts  of  the  Glendon  Company,  their  amounts 
and  priorities,  to  whom  owing,  the  real  es- 
tate of  the  defendant,  with  the  liens  there- 
on, stated  in  the  order  of  their  respective 
priorities,  and  the  personal  and  other  estate 
of  the  defendant,  and  to  state  the  account 
of  the  special  receiver,  with  the  amount  of 
property  administered  and  the  amount  re- 
maining unad ministered,  if  any,  and  his  dis- 
bursements in  detail.  The  commissioner  In 
his  report  gave  the  Birch  River  Company 
the  first  lien,  D.  C.  Gallaher,  special  receiv- 
er, the  second,  one  Cowl  the  third,  and  all 
the  other  creditors  were  given  the  fourth 
place  to  share  ratably.  There  were  three 
exceptions  to  this  report,  challenging  the 
soundness  of  the  preferences  given.  The  ex- 
ception to  the  allowance  of  a  preference  to 
Cowl  was  sustained  and  the  others  over- 
ruled. Thereupon  the  court  entered  a  decree 
ascertaining  the  amount  due  the  Birch  River 
Company  to  be  $18,355.31,  and  the  debt  due 
Gallaher,  special  receiver,  to  be  $898.39, 
which  sums  it  adjudged  to  be  liens,  in  the 
order  named,  "oh  all  the  property  and  assets 
real  and  personal  of  the  said  defendant  Glen- 
don Boom  &  Lumber  Company,  which  came 
into  the  hands  of  the  receiver,"  or  to  which 
such  receiver  was  entitled.  The  same  decree 
recommitted  the  cause  to  a  commissioner  to 
ascertain  and  report  what  property  and  mou- 
thy had  come  into  the  hands  of  the  receiver 
or  should  have  done  so  and  the  disposition 
thereof  made  by  the  receiver.    This  appeal 
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Is  from  the  decree  of  sale  and  the  later  de- 
cree determining  questions  of  priority. 

Whether  the  plaintiff  has  a  vendor's  lien 
npon  the  property  sold  Immediately  to  the 
Glendon  Company,  through  Austin,  Nelb,  and 
Tarlett,  is  a  basic  question  as  to  most  of  the 
conflicting  contentions.  Subsidiary  ones  in- 
volve interpretation  of  the  decrees  and  the 
relation  of  the  appellants  E.  H.  Plerson,  J. 
N.  Elder,  J.  W.  Given,  J.  R.  Given,  and  B. 
S.  Given  to  the  cause  and  the  property.  The 
receiver  was  authorized  by  the  order  appoint- 
ing him  to  take  charge  of  the  property  on 
which  the  vendor's  lien  was  claimed  only. 
By  the  order  made  on  the  amended  and  sup- 
plemental bill,  April  26,  1909,  he  was  ordered 
to  take  possession  of  the  property  of  the 
Glendon  Boom  &  Lumber  Company,  *'and 
the  logs  in  the  river  sold  by  the  constable, 
and  also  the  lumber  sold  by  the  constable 
and  not  removed."  This  was  the  property 
purchased  at  execution  sales  by  Frame,  Mar- 
pie,  Elder,  McLaughlin,  Given,  and  Mollo- 
han,  and,  under  the  attachment  sale,  by 
James  F.  and  E.  H.  Pierson.  The  Injunction 
awarded  against  the  purchasers,  the  con- 
stables, and  the  execution  and  attachment 
creditors  was  dissolved  as  to  all  the  property 
except  that  first  put  into  the  possession  of 
the  receiver,  and  the  amended  and  supple- 
mental bill,  on  which  the  subsequent  order 
extending  the  powers  of  the  receiver  stood, 
as  well  as  the  original  bill,  was  dismissed 
as  to  James  F.  Pierson,  E.  H.  Pierson,  J. 
N.  Elder,  Leslie  Frame,  R.  A.  Given,  and  Jas. 
R.  Sergeant,  constable;  but  there  was  no 
express  discharge  of  the  receiver  as  to  the 
property  placed  in  his  custody  by  the  order 
made  on  the  amended  and  supplemental  bill, 
the  property  sold  under  execution  and  the 
attachment  Of  course  these  decrees  ter- 
minated his  authority  if  they  became  effec- 
tive. The  dissolution  order  was  entered  June 
11,  1909,  and  suspended  for  60  days  for  the 
purpose  of  an  application  for  an  appeal,  but 
the  appeal  was  not  allowed  until  December 
21,  1909,  four  months  after  the  expiration 
of  the  stay.  The  appeal  suspended  the  or- 
der and  put  the  injunction  back  in  force, 
but  the  record  fails  to  show  what  became 
of  the  property  in  that  four-month  period. 
Likely  it  went  back  into  the  possession  of 
the  purchasers.  As  to  that  the  commission- 
er reports  nothing,  except  the  nonappear- 
ance of  the  receiver  before  him.  The  stay 
had  expired  when  the  sale  by  the  receiver 
was  authorized,  made,  and  confirmed.  Sep- 
tember 28,'  1909,  and  also  when  the  decree 
fixing  the  liens  was  entered,  March  26,  1910. 
The  order  of  sale  is  equivocal  as  to  what 
was  sold.  After  reciting  the  ability  of  the 
receiver  to  sell  the  property  ''purchased  from 
the  plaintlflC*  for  $18,000,  it  orders  and  con- 
firms a  sale  of  all  the  property,  franchise, 
etc.,  of  the  Glendon  Boom  &  Lumber  Com- 
pany. Fixing  the  liens  "on  all  the  property 
and  assets  real  and  personal  of  the  said  de- 
fendant Glendon  Boom  &  Lumber  Company, 


which  came  into  the  hands  of  the  receiver 
herein,  or  to  which  said  receiver  was  or  is 
entitled,"  the  other  decree  is  like  unto  it  as 
regards  certainty.  The  Judgments,  execu- 
tions, and  attachment  relied  upon  in  defense 
to  the  amended  and  supplemental  bill  were 
not  proved  before  the  commissioner.  They 
may  have  been  satisfied  out  of  the  property 
sold  for  that  purpose  and  dismissed  out  of 
this  suit,  but  this  record  does  not  show 
they  were.  What  became  of  them  is  mere 
matter  of  inference  and  conjecture.  Thus 
we  are  called  upon  to  deal  with  a  case  rest- 
ing largely  In  the  personal  knowledge  of 
counsel  and  not  disclosed  by  the  record. 

[1]  The  decrees  are  presumptively  correct, 
but  the  presumption  is  rebutted  by  infer- 
ences arising  from  the  proceedings.  The 
terms  of  the  decree  of  sale,  read  in  the  light 
of  the  suspension  of  the  decree  of  dissolu- 
tion by  the  order  of  the  court  below  and 
the  appeal  and  supersedeas  allowed  here,  in- 
clude all  the  property,  but  that  sold  under 
executions  and  the  attachment  may  have 
been  released  by  the  receiver  as  a  matter  of 
fact  Likewise  the  terms  of  the  other  de- 
cree are  broad  enough  to  include  all  of  it 
That  neither  should  have  included  it  is  placed 
beyond  question  by  the  decision  on  the  for- 
mer appeal,  affirming  the  decree  of  dissolu- 
tion, and  the  dismissal  of  the  original  and 
amended  and  supplemental  bills  as  to  that 
property  and  the  claimants  thereof.  On  the 
face  thereof,  these  decrees  are,  therefore,  er- 
roneous, and  must  be  reversed. 

[2]  The  deed  reserving  the  vendor's  lien 
was  never  recorded,  but  It  Is  nevertheless 
good  between  the  parties.  Cole  ▼.  Smith,  24 
W.  Va.  287.  It  is  also  good  as  to  everybody 
else  except  purchasers  for  value  and  without 
notice  and  lien  creditors.  As  to  these  two 
classes,  it  falls  under  the  condemnation  of 
sections  3  and  5  of  chapter  74  of  the  Coda 
The  property  involved  seems  to  be  personal 
property,  although  the  terms  of  some  of  the 
pleadings  and  decrees  are  broad  enough  to 
cover  real  estate.  As  described,  however,  the 
property  is  all  persoiral.  If  not  a  statutory 
vendor's  lien,  because  applicable  to  personal 
property,  the  reservation  is  in  substance  and 
effect  an  equitable  mortgage,  and  falls  within 
the  scope  of  section  5  of  chapter  74. 

[3]  The  creditors  protected  by  that  statute 
are  lien  creditors,  having  right  to  charge  tlie 
property  directly  by  execution,  attachment, 
or  otherwise,  not  holders  of  mere  per5^>nal 
demands  or  claims.  The  section  applies  to 
both  real  and  personal  property.  As  applied 
to  real  estate,  it  protects  only  lien  creditors. 
Moore  v.  Teamey,  62  W.  Va.  72,  57  S.  E.  263. 
It  refers  to  both  classes  of  property  in  the 
same  terms,  and  there  is  no  reason  for 
according  to  it  broader  scope  in  its  appli- 
cation to  personal  property  than  it  has  in  the 
case  of  real  estate.  Owing  to  the  mobility 
of  personal  property  and  the  rapidity  of  its 
changes   of  ownership  and  possession,   the 
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reason  or  philosophy  underlying  the  statute 
opposes  extension  rather  than  favors  it,  for 
it  works  restraint  upon  commerce,  necessitat- 
ing more  frequent  mutations  of  title  and 
possession  of  personal  property  than  of  real 
estate  on  account  of  its  nature  and  com- 
mercial requirements. 

[4]  Recognition  and  enforcement  of  the 
vendor's  lien  were  excepted  to  for  want  of 
proof.  The  deed  is  not  in  evidence,  but  there 
was  oral  proof  of  such  a  reservation  therein 
as  is  claimed.  The  vendees  seem  to  have 
carried  the  deeds  beyond  the  Jurisdiction  of 
the  court  and  insufficiency  of  this  as  an  ex- 
cuse for  its  nonproduction  is  asserted. 
Austin,  Neib,  and  Tarlett,  the  immediate 
vendees,  apparently  promoters  of  the  Glen- 
don  Company,  are  nonresidents,  and  made  no 
appearance,  nor  did  the  Glendon  Company,  as 
to  which  the  bill  was  taken  for  confessed. 
It,  as  well  as  Austin,  Neib,  and  Tarlett,  Is 
charged  with  insolvency  and  abandonment  of 
the  property.  Search  for  the  deed  and  other 
writings,  relating  to  the  alleged  lien,  falls 
to  reveal  them.  They  are  neither  In  the 
possession  of  the  plaintiff  nor  under  its  con- 
trol. We  think  these  circumstances  Justi- 
fied the  admission  of  secondary  evidence  of 
the  contents  of  the  deed.  According  to  the 
report  of  the  commissioner,  the  appellants 
are  mere  general  creditors.  Nothing  is  re- 
ported in  their  favor  except  open  accounts. 
As  has  already  been  stated,  the  record  does 
not  disclose  what  became  of  the  Judgments, 
proceedings  on  which  were  enjoined  on  the 
amended  and  supplemental  bill.  Hence,  as  to 
the  debts  reported  by  the  commissioner  and 
dealt  with  in  the  decree,  the  plaintiff's  debt 
was  properly  allowed  priority. 

[6]  The  priority  accorded  the  lien  of  Gal- 
laher,  special  receiver,  is  also  complained  of. 
His  execution  was  issued  January  2,  1909, 
and  on  January  28,  1909,  the  sheriff,  pro- 
ceeding under  it,  actually  levied  upon  a  large 
amount  of  the  property  of  the  Glendon  Boom 
&  Lumber  Company.  It  was  returnable  to 
February  rules,  1909.  After  the  return  there- 
of, showing  the  levy,  a  writ  of  venditioni  ex- 
ponas was  sued  out  on  February  4,  1909,  and 
placed  in  the  hands  of  the  sheriff. 

The  receiver  was  appointed  on  February 
26,  1909,  before  this  last  writ  was  executed, 
although  after  the  property  was  advertised 
for  sale  under  it  As  to  whether  the  execu« 
tlon  was  levied  upon  all  of  the  property  of 
the  Glendon  Company,  other  than  that  subse- 
quently levied  on  and  sold  to  the  appellants 
and  others  under  executions  and  the  attach- 
ment, we  are  unable  to  ascertain  from  the 
record.  Gallaher  filed  an  answer,  claiming  a 
lien  under  his  fieri  facias  upon  the  property 
sold  by  Sergeant,  constable.  His  rights  as  to 
that  property,  if  any  he  had,  have  been  extin- 
guished by  the  decree  of  July  21,  1909,  dis- 
missing the  original  and  amended  and  sup- 
plemental bills  as  to  the  claimants  by  pur- 


chase under  the  sales  made  by  the  consta- 
bles.   But  whether  his  execution  was  actual- 
ly levied  upon  all  other  property  of  the  Glen- 
don Company  the  record  does  not  disclose. 
He  clearly  has  a  lien  by  virtue  of  the  levy 
of  the  execution  upon  the  property   upon 
which  it  was  levied,  for  it  was  levied  before 
the  return  day,  and  proceedings  to  enforce  the 
lien  acquired  by  that  levy  were  in  progress 
when  the  receiver  took  charge.    It  only  re- 
mains to  say  whether  he  had  a  lien  upon 
other   leviable    property    of    the   execution 
debtor  upon  which  no  levy  was  made  other 
than   that  as  to  which  the  rights  of  the 
appellants  have  been  adjudicated  to  be  su- 
perior.    As  to  such  property,  they  are  not 
purchasers  for   value   and   without   notice. 
Their  purpose  is  to  charge  it  as  general 
creditors  of  the  Glendon  Company.    If  they 
were  such  purchasers,  the  terms  of  the  stat- 
ute would  protect  them;    the  execution  not 
having  been  docketed.    It  was  a  lien  upon  all 
the  leviable  property  as  against  everybody 
except  purchasers  for  value  and  without  no- 
tice from  the  date  of  the  Issuance  thereof, 
though  not  actually  levied.    Hullng,  etc.,  Co. 
V.  Cabell,  9  W.  Va.  522,  27  Am.  Rep.  562; 
Swann  v.  Summers,  19  W.  Va.  115;    Wiant 
V.  Hays,  38  W.  Va.  681,  18  S.  B.  807,  23  L.  R. 
A.  82.    The  provisions  of  chapter  140  of  the 
Code  do  not  give  that  lien  nor  would  they 
continue  it  beyond  the  return  day,  but  sec- 
tion 2  of  chapter  141  of  the  Code  gives  the 
fieri  facias  additional  force,  making  it  a  lien 
from  the  time  it  is  delivered  to  the  sheriff 
or  other  officer  upon  all  the  personal  estate 
of  which  the  Judgment  debtor  is  possessed, 
or  to  which  he  was  entitled  and  upon  all 
which  he  may  acquire  on  or  before  the  return 
day,   thereof,   with   certain   exceptions,   and 
then  says,   ''And,  as  to  all  property  upon 
which  a  lien  Is  hereby  given,  the  said  lien 
shall  continue  after  the  return  day  of  the 
execution."     This   broad  provision   is   then 
qualified   so   as   to   protect   purchasers   for 
value  and  without  notice,  after  the  return 
day,  by  requiring  the  execution  to  be  dock- 
eted.   From  the  time  of  the  docketing  there- 
of, it  makes  the  Uen  good  as  against  such 
purchaser  upon  the  property  owned  by  the 
Judgment  debtor  in  the  county  at  the  time 
the  execution  was  placed  in  the  hands  of  the 
officer  and  acquired  by  him  on  or  before  the 
return  day  thereof.     Hence  Gallaher  has  a 
lien   upon   not   only   the   property  actually 
levied   upon,    but   upon    all   other    leviable 
property  the  Glendon  Boom  &  Lumber  Com- 
pany owned  at  the  date  of  the  delivery  of  the 
execution  to  the  sheriff,  and  all  it  acquired 
thereafter  and  before  the  return  day  of  the 
writ,  notwithstanding  the  failure  to  docket 
his  execution,  passage  of  the  return  day,  and 
actual  return  of  the  writ    Puryear  v.  Taylor, 
12  Grat  401;  Charron  v.  Boswell,  18  Grat 
216;   Evans  v.  Greenhow,  15  Grat  153. 
For  reasons  already  stated,  the  decree  of 
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sale  entered  on  September  28,  1909,  and 
March  29,  1910,  must  be  reversed  and  the 
canse  remanded  for  further  proceedings  in 
accordance  with  principles  and  conclusions 
here  stated,  and  .the  rules  and  principles 
governing  courts  of  equity. 


(98  S.  C.  895) 

LESTER  T.   CAROLINA,  0.   &  O.   RY.  OF 
SOUTH   CAROLINA. 

(Supreme  Court  of  South  Carolina.     Jan.  16, 

1913.) 

1.  Masteb  and  Servant  (J  103*) — ^LiABiLrrY 
roB  INJUBIES— Defects  in  Tools,  Apfli- 

ANCES,  AND  PLACES  TO  WORK. 

It  is  the  nondelegable  duty  of  an  employer 
to  furnish  his  employes  a  reasonably  suitable 
and  safe  place  to  work,  and  reasonably  safe  and 
suitable  machinery  and  appliances,  and  to  keep 
both  the  place  and  the  machinery  and  applianc- 
es in  reasonably  safe  and  suitable  repair. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  175 ;  Dec.  Dig.  §  103.*] 

2.   BiASTEB    AND     SERVANT    (§    286*)--ACTIONS 
FOB  iNJtJBIBfih-SUFFICIENCY  OP  EVIDENCE. 

Proof  that  an  employ^  was  injured  by  a 
defect  of  some  kind  in  an  appliance  fumisned 
by  the  employer  was  prima  facie  evidence  of 
negligence  sufficient  to  carry  the  question  to  the 
jury  in  the  absence  of  any  explanation  or  re- 
butting evidence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  1001,  1006,  1010-1050; 
Dec  Dig.  i  286.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  Geo.  W.  Gage, 
Judge. 

Action  by  Sylvester  L.  Lester  against  the 
Carolina,  Clinchfleld  ft  Ohio  Railway  of  South 
Carolina.  •  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

Carson  ft  Boyd,  of  Spartanburg,  and  J. 
Norment  Powell,  of  Johnson  City,  Tenn.,  for 
appellant  C.  P.  Sims  and  Nicholls  ft  Nlch- 
oils,  all  of  Spartanburg,  for  respondent 

WATTS,  J.  This  was  an  action  for  dam- 
ages by  plaintiff  against  the  defendant  for 
Injuries  received  by  plaintiff,  while  in  the 
employ  of  defendant  by  reason  of  the  al- 
leged negligence  of  defendant.  The  negli- 
gence as  alleged  in  the  complaint  was:  (1) 
The  handhold  or  step  at  the  top  of  the  box 
car  was  loose  and  insecurely  fastened.  (2) 
The  defendant  did  not  warn  the  plaintiff  of 
the  defective  and  insecure  condition  of  the 
step  or  handhold.  (3)  The  defendant  care- 
lessly and  negligently  failed  to  inspect  the 
box  car.  (4)  The  defendant  failed  to  stop 
the  car  before  allowing  the  plaintiff  to  climb 
ap  on  it  After  issue  joined,  the  case  came 
on  for  trial  before  his  honor.  Judge  Gage, 
and  a  jury,  and  resulted  in  a  verdict  for 
plaintiff.  At  close  of  plaintiff's  testimony, 
the  defendant  moved  for  a  nonsuit  which 
was  refused.  When  all  of  the '  testimony 
was  in,  defendant  moved  for  a  direction  of 


a  verdict,  which  was  refused.  Defendant  ap- 
peals, and  asks  reversal  on  the  ground  that 
there  is  no  evidence  to  show  that  there  was 
any  negligence  on  the  part  of  defendaFt,  &d 
alleged  by  the  plaintiff,  and  questions  the 
correctness  of  the  circuit  judge's  ruling  in 
refusing  to  grant  a  nonsuit  or  direct  a  ver- 
dict in  favor  of  defendant,  as  moved  for. 

[1]  The  law  is  so  well  settled  in  this  state 
that  it  is  unnecessary  to  quote  authority  that 
it  is  the  duty  of  the  master  to  furnish  the 
servant  with  a  reasonable,  suitable,  and  safe 
place  to  work,  and  keep  the  same  in  rea- 
sonably safe  and  suitable  repair,  and  fur- 
nish the  servant  with  reasonably  safe  and 
suitable  machinery  and  appliances  to  do  the 
work  with,  and  keep  the  same  in  reasonably 
safe  and  suitable  repair,  and  this  duty  of 
the  master  is  nonassignable. 

[2]  The  only  testimony  in  the  case  here  is 
that  of  the  plaintiff.  The  defendant  in  no 
way  attempts  to  relieve  itself  by  explaining 
the  condition  of  the  grab  ladder  or  that  the 
appliances  furnished  by  it  were  reasonably 
suitable  and  safe  and  kept  in  reasonably 
safe  repair  by  inspection  or  otherwise.  Here 
we  have  the  proof  of  plaintiff*s  injury  by 
some  manner  of  defect  in  the  appliance  fur- 
nished by  the  master  that  at  least  furnished 
some  prima  facie  evidence  of  negligence  to 
go  to  the  jury  in  the  absence  of  any  explana- 
tion or  any  rebutting  evidence.  This  is  suffi- 
cient to  show  an  omission  of  duty  on  the 
part  of  the  master  to  carry  the  case  to  the 
jury.  In  the  case  of  Trimmier  v.  Railway, 
81  S.  C.  203,  62  S.  B.  209,  the  court  held: 
''That  it  was  the  duty  of  the  master  to  see 
to  it  that  its  appliances  and  instrumentali- 
ties were  in  proper  condition,  and  that  the 
plaintiff,  by  showing  that  they  were  not 
made  a  prima  facie  case  against  the  defend- 
ant." '*The  law  imputes  to  the  master  knowl- 
edge of  latent  danger  in  his  instrumentali- 
ties, and  casts  upon  him  the  burden  of  prov- 
ing that  he  could  not  have  discovered  the 
danger  by  the  exercise  of  due  diligence." 
The  facts  of  the  case  bring  it  under  this 
principle,  which  was  applied  in  Gilliland  v. 
Charleston,  etc.,  Ry.  Co.,  86  S.  C.  137,  68  S. 
E.  186,  and  Watson  v.  Atlantic  C  L.  R.  R., 
91  S.  C.  127,  74  S.  E.  121,  rather  than  under 
the  principle  on  which  Green  v.  So.  Ry.,  72 
S.  C.  398,  52  S.  E.  45,  5  Ann.  Cas.  165,  and 
other  like  cases  were  decided. 

The  testimony  in  the  case  was  sufficient  to 
carry  the  case  to  the  jury,  and  it  was  for 
them  to  determine  whether  the  negligence 
alleged  was  proven  or  not,  and  we  see  no 
error  on  the  part  of  his  honor,  the  circuit 
judge,  in  his  rulings.  The  exceptions  are 
overruled. 

Judgment  affirmed. 

GARY,  C.  J.,  and  WOODS,  HYDRICB; 
and  FRASER,  J  J.,  concur. 


'For  other  cases  a«e  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dl^.  Key-No.  Series  ft  Rep'r  Indexes 
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(93  S.  0.  <U) 

STATE  y.  MADBY  et  aL 

<Supreme  Court  of  South  Oarolina.     Jan.  18, 

1913.) 

1.  CxiuinAL   Law    (§  596*)— Oonxinuako— 
Absent  Witness. 

Where  defendant,  charged  with  larceny  of 
a  watch  and  money,  testified  that  he  was  night 
clerk  in  a  lodging  house,  and  that  bis  codefend- 
ant  handed  him  a  watch  and  some  change,  with 
a  request  to  keep  them  for  him.  as  he  was  going 
out  on  a  spree,  there  was  no  abuse  of  discretion 
in  refusing  a  continuance  on  the  ground  of  the 
absence  of  a  witness,  who  heard  the  codefend- 
ant's  remark,  and  for  whom  process  had  issued 
that  morning  immediately  on  learning  that  he 
had  heard  the  remark,  but  who  had  left  town 
suddenly  before  service. 

[Ed.  Note.—For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |§  132S-1330;  Dec  Dig.  jj 
696.*1 

2.  Criminal  Law    ({  950*)— Resignation — 
Successors— Motions  fob  New  Tbiax. 

Upon  the  resignation  of  a  judge,  a  judge 
assigned  to  hold  the  remaining  term  of  the 
court  can  properly  hear  a  motion  for  a  new 
trial  on  the  minutes  of  a  case  tried  before  the 
former. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |§  2345-2348;  Dec  Dig.  i 
950.^1 

Appeal  from  General  Sessions  Circoit  Conrt 
of  KlcblancL  County;   B.  C.  Watts,  Judge 

G.  F.  Kaigler  and  another  were  convicted 
of  larceny  of  a  watch  and  some  money,  and 
G.  F.  Kaigler  alone  appeals.    Dismissed. 

Pringle  T.  Youmans  and  J.  Hughes  Coop- 
er, both  of  Columbia,  for  appellant  Solici- 
tor Wade  Hampton  Cobb,  of  Columbia,  for 
Uie  State. 

GARY,  C.  J.  The  defendants  were  con- 
victed of  larceny,  but  G.  F.  Kaigler  alone 
appealed. 

The  following  is  the  agreed  statement  of 
f&cts,  upon  which  the  appeal  was  heard: 
"The  defendants  were  found  guilty;  Judge 
R.  C.  Watts,  presiding.  He  resigning,  Judge 
Ernest  Gary,  taking  his  place  upon  the 
bench,  sentenced  the  defendants  to  two  years' 
hard  labor  upon  the  public  works  of  Rich- 
land county!  A  motion  was  made  on  behalf 
of  said  Kaigler  for  a  new  trial,  upon  the 
ground  that  the  motion  should  have  been 
heard  by  Judge  Watts,  whereas  it  was  heard 
by  Judge  Gary,  and  was  refused,  and  the 
said  Judge  Watts  erred  in  refusing  to  con- 
tinue the  case,  owing  to  the  absence  of  a 
witness  by  the  name  of  Woods,  upon  the 
ground  that  the  defendant  could  not  bring 
himself  within  tne  rule.  The  defendant  hav- 
ing testified  that  he  was  in  his  place  of  busi- 
ness early  in  the  night,  when  his  codef end- 
ant,  Madry,  came  in  and  handed  him  a 
watch  and  some  change,  saying,  'Keep  these 
for  me'  [the  defendant  being  a  night  clerk 
in  a  lodging  house],  for  I  am  going  to  take 
a  turn  in  the  red  light  district;'  and  said 
Madry  immediately  left  and  spent  the  night 
in  a  negro  house  of  ill  fame.  It  was  the 
above  conversation  which  was  overheard  by 


the  witness  Woods,  for  whom  a  subpoena  had 
been  Issued  the  morning  of  the  trial,  which 
was  the  first  time  that  the  defendant  knew 
that  Woods  was  present  at  the  conversation. 
Since  the  trial,  defendant  has  heard  and 
learned  from  the  witness  that  he  would  tes- 
tify the  same  as  set  forth  above  and  fur- 
ther corroborate  defendant  in  minor  details." 

The  exceptions  raise  only  two  questions. 
The  first  is  whether  there  was  error  on  the 
part  of  his  honor.  Judge  Watts,  in  refusing 
the  defendant's  motion  for  a  continuance. 

[1]  The  case  of  State  v.  Pope,  78  S.  C.  264, 
58  S.  B.  815,  shows  that  such  motions  are 
largely  addressed  to  the  discretion  of  the 
presiding  judge,  and  are  not  the  subject  of 
appeal,  unless  there  was  an  abuse  of  such 
discretion,  which  was  not  .made  to  appear 
in  this  case. 

[2]  The  second  question  is  whether  there 
was  error  on  the  part  of  his  honor  Judge 
Gary,  in  hearing  and  refusing  the  motion  for 
a  new  trial  on  the  minutes,  on  the  ground 
that  such  motion  should  have  been  disposed 
of  by  his  honor.  Judge  Watts.  Upon  the 
resignation  of  his  honor,  R.  C.  Watts,  as  cir- 
cuit judge,  his  honor,  Judge  Ernest  Gary, 
was  assigned  to  hold  the  remaining  term  of 
the  court  of  general  sessions,  and,  as  the 
hearing  of  the  motion  for  a  new  trial  was 
a  part  of  the  unfinished  business  of  the 
court,  it  was  properly  heard  by  his  honor, 
Judge  Gary. 

Appeal  dismissed. 

WOODS,    HYDRICK,  and    FRASKR,  JJ, 
concur.     WATTS,  J.,  disqualified. 


(98  s.  c.  rro) 

CITY  OF  ABBEVILLE  v.  GOOSEBY. 

{Supreme  Court  of   South  Carolina.     Jan.  13, 

1913.) 

L  JuBT  ({  59*)— Jury  Oi-ticer — Bias. 

Where    a     policeman,     who    instituted    a 

1>ro6ecution,  participated  in  making  up  the  jury 
ist,  there  should  be  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  §{  268-272 ;    Dec.  Dig.  §  59.*] 

2.  Municipal  Corporations  (§  642*)— Pros- 
ecution BEFORE  Magistrate  —  Taking 
Down  Testimony— Waiver. 

That  defendant's  counsel  knew  that  the  tes- 
timony, in  a  prosecution  before  a  mayor,  was 
not  being  taken  down  as  required  by  statute, 
and  did  not  object,  is  some  evidence  on  which 
the  circuit  court  on  appeal  could  base  a  finding 
that  the  requirement  that  testimony  should  be 
taken  down  and  signed  by  the  witnesses  was 
waived. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {{  1412-1410;  Dec. 
Dig.  §  642.*j 

Appeal  from  Couiiuon  Pleas  Circuit  Court 
of  Greenwood  County;  R.  W.  Memmlnger, 
Judge. 

"  To  be  officially  reported." 

Laura  Gooseby  was  convicted  of  violating 
an  ordinance  of  the  City  of  Abbeville,  and  she 
appeals.    Reversed. 
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J.  Frank  ClinkBcalea,  of  Abbeville,  for  ap- 
pellant R.  A.  Cooper,  of  Laurens,  and  D. 
H.  Hill,  of  Abbeville,  for  the  State. 

WOODS,  J.  The  trial  of  the  defendant, 
Laura  Gooseby,  before  Mayor  Gambrell  of 
the  city  of  Abbeville  for  the  otfense  of  sell* 
ing  liquor  in  violation  of  a  municipal  ordi- 
nance resulted  in  her  conviction  and  sen- 
tence. The  Judgment  was  affirmed  on  ap- 
peal to  the  circuit  court 

[1]  According  to  the  report  of  the  mayor, 
Joe  Lb  Johnson,  a  policeman  who  instituted 
the  prosecution  by  swearing  out  the  warrant, 
participated  in  making  up  the  jury  list  and 
drawing  the  jury.  The  court  will  always 
presume  that  an  officer  undertaking  to  en- 
force the  criminal  law  acts  from  a  sense  of 
official  duty  and  without  pergonal  motive; 
but  the  natural  bias  of  one  who  Institutes  a 
prosecution  is  generally  so  considerable  that 
it  is  not  fair  that  he  should  participate  in 
the  selection  of  the  jury.  On  this  ground 
there  should  be  a  new  trial. 

[2]  There  was  ground  for  the  circuit  judge 
to  hold  that  the  defendant  had  waived  the 
requirement  of  the  law  that  the  testimony 
should  be  taken  down  and  signed  by  the  wit- 
nesses. It  is  true  that  in  Greenville  v.  Lati- 
mer, 80  S.  C.  92,  61  S.  E.  224,  it  was  held 
that  waiver  of  this  requirement  could  not  be 
inferred  where  nothing  more  appears  than 
that  the  defendant  did  not  ask  that  the  testi- 
mony be  taken  down  and  signed  by  the  wit- 
nesses. But  in  this  case  the  additional  facts 
affirmatively  appears  from  the  mayor's  re- 
port that  counsel  for  defendant  knew  that 
the  testimony  was  not  being  taken  down. 
We  think  the  absence  of  objection  with  such 
knowledge  is  some  evidence  on  which  the 
circuit  court  could  base  a  Gnding  that  the 
requirement  of  the  statute  was  waived.  The 
points  mentioned  in  the  other  exceptions 
were  not  made  before  the  magistrate. 

Reversed  and  remanded  for  a  new  trial. 

GARY,  C.  J.,  and  HYDRICK.  WATTS, 
and  FRASER,  JJ.,  concur. 


(93  S.  C.  376) 

KNIGHT  et  aL  v.  JONES  et  aL 

(Supreme  Court  of  South  Carolina.     Jan.  13, 

1913.) 

Deeds  ({  19*>— Cancellation— Grounds. 

Where  one  deeded  her  property  to  her  niece, 
in  trust  to  secure  her  support,  the  unforeseen 
death  of  such  niece  was  no  ground  for  cancella- 
tion of  the  deed. 

[Ed.  Note. — For  other  cases,  s^e  Deeds,  Cent 
Dig.  §  38 ;    Dec.  Dig.  |  19.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Laurens  County ;  Geo.  W.  Gage,  Judge. 

Action  by  Nancy  Knight  and  others  against 
R.  A.  Jones  and  another.  Decree  for  defend- 
ants, and  plaintiffs  appeal.    Affirmed. 


The  following  is  the  decree  of  Judge  Gage, 
dismissing  the  oomplaint: 

"This  controversy  is  about  207  acres  of 
land,  situated  four  miles  north  of  Laurens 
Courthouse,  and  estimated  to  be  worth  about 
$5,000.  It  was  the  property  of  an  old  un- 
married lady,  named  Susan  Bramlett,  who 
was  past  80  years  of  age  at  the  time  of  the 
transactions  involved. 

"On  July  20,  1905,  Susan  conveyed  the 
land  to  her  widowed  niece,  Sarah  C.  Jones, 
in  trust  for  the  maintenance  and  support  of 
Susan  for  her  natural  life,  and  then  to  Sarah 
for  the  life  of  Sarah;  then  to  Sarah's  chil- 
dren, the  defendants,  in  fee.  Sarah  died  be- 
fore Susan,  though  she  was  many  years  her 
junior.  Sarah  died  in  November,  1906,  and 
Susan  died  dn  May,  1009. 

"After  the  death  of  Sarah  an  action  was 
begun  by  Susan  against  these  defendants  to 
vacate  the  deed  of  July  20,  1905.  The  record 
at  hand  does  not  show  in  what  year  the  ac- 
tion was  begun.  After  Susan's  death  the  ac- 
tion was  continued  by  the  present  plain  tiffs 
as  heirs  at  law  of  Susan. 

"The  testimony  was  taken  before  F.  P.  Mc- 
Gowan,  Esq.,  as  special  referee,  but  I  have 
not  the  benefit  of  his  enlightened  judgment 
upon  the  issues  made;  for  he  was  not  direct- 
ed to  report  his  conclusions  thereon.  Sndi 
a  mode  of  trial  is  always  a  source  of  em- 
barrassment to  the  trial  judge. 

**Though  the  cause  was  submitted  at  the 
fall  term,  1911,  for  Laurens,  the  arguments 
were  not  concluded  until  May  1,  1912. 

"The  complaint  charges:  (1)  That  Susan 
never  made  the  deed;  (2)  that  if  she  did 
make  it,  she  was  influenced  to  do  so  unduly, 
and  by  the  fraud  of  Sarah;  (3)  that  there 
was  no  consideration  for  the  deed;  and  (4) 
that  the  grantees  have  never  complied  with 
the  terms  of  the  deed,  in  that  they  failed 
to  take  care  of  the  grantor. 

"I  am  clearly  of  the  opinion  that  the  testi- 
mony does  not  sustain  the  charges,  or  any 
of  them.  That  the  deed  was  made  was  clear- 
ly proven ;  and  that  charge  was  not  pressed 
in  the  argument 

"The  burden  of  the  plaintiffs*  contention 
before  me  is  that,  while  Susan  was  not  so 
weak  in  mind  as  to  be  denomdnated  non 
compos,  yet  by  reason  of  her  age,  and  by 
reason  of  Sarah's  influence  over  her,  she  was 
induced  to  do  that  which  she  never  intended 
to  do. 

'^Most  people,  and  especially  women,  when 
they  reach  80  years  of  age  are  in  a  large 
measure  dependent  upon  others.  With  most 
people  old  age  is  a  tragedy.  This  old  soul 
found  herself  in  the  world  at  80  without  a 
husband,  without  children,  and  without  the 
superintending  care  of  some  one.  That  she 
needed  such  care,  both  the  testimony  and  a 
knowledge  of  human  nature  prove. 

"The  witnesses  make  it  plain  that  Susan 
flrst  made  a  will  and  constituted  Sarah  her 
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beaefidary;  tbat  sbe  Yoluntarlly  destroyed 
tliat  will  in  the  presence  of  Austin  WdUls, 
a  witness  for  the  plaintiff;  tbat  she  told 
Willis  'several  times  that  she  was  going  to 
will  this  property  to  Sarah.  Later  on  she 
told  me  that  she  had  deeded  it  to  her.*  This 
same  witness  testified  that  Sarah  'was  as 
nice  and  kind  to  her  as  anybody  could  ex- 
pect' 

**The  testimony  of  Mr.  Bobo,  of  Mr.  Babb, 
of  Mr.  Watts,  of  CoL  Ferguson,  and  Mr. 
Featherstone  all  proves  that  iMiss  Bramlett 
knew  what  she  was  doing,  and  did  that  which 
she  intended.  The  suggestion,  though,  is  that 
Mrs.  Jones  stood  afar  off  and  directed  what 
Miss  Braniiett  should  do.  The  testimony 
does  not  warrant  that  conclusion. 

"The  misfortune  was  that  Mrs.  Jones  died 
but  a  year  after  the  deed  was  made,  and  the 
old  lady  was  deuied  her  superintending  care. 
That  fact  accounts  for  the  suit;  for  it  was 
not  until  after  tbe  death  of  Mrs.  Jones  that 
Miss  Bramlett  repented  her  act,  and  brought 
this  action  to  undo  it  Her  testimony,  given 
in  December,  1907,  furnishes  internal  evi- 
dence of  the  old  lady's  waning  mind  and 
memory  at  that  time,  and  gives  no  sustenance 
to  the  allegations  of  the  complaint 

"The  deed  was  not  voluntary.  It  was 
made  for  the  best  consideration,  and  was  en- 
forceable, therefore,  up  to  the  old  lady's 
death.  The  grantor  did  that  which  is  the 
supreme  desire  of  every  old  person,  and  that 
is  to  securely  provide  for  their  care  and 
comfort  in  old  age. 

"There  is  no  suggestion  in  the  testimony 
that  Mrs.  Jones  ever  failed  in  her  duty  to 
her  aunt.  The  old  lady  swore  that  after  Mrs. 
Jones'  death  the  defendant,  Mrs.  Nash,  was 
unkind  to  her  on  one  occasion.  Mrs.  Nash 
denied  it,  and  I  do  not  know  the  witness, 
and  cannot  Judge  betwixt  them.  But  >Miiss 
Bramlett  had  a  full  remedy.  She  might  have 
filed  her  bill  and  asked  for  a  trustee  to  ad- 
minister the  trust  so  long  as  she  lived.  Her 
remedy  was  not  to  set  aside  a  deed  regular  in 
form,  fair  in  its  terms,  and  executed  with 
full  knowledge  by  her  of  what  it  meant 

"I  am  of  the  oiMnion  that  the  complaint 
must  be  dismissed;    and  it  is  so  ordered." 

Simpson,  Cooper  &  Babb,  of  Laurens, 
for  appellants.  Ferguson,  Featherstone  & 
Knight,  of  Laurens,  for  respondents. 

FRASER,  J.  This  is  an  action  for  the  can- 
cellation of  a  deed  made  by  Miss  Susan 
Bramlett  to  her  niece,  Mrs.  Sarah  Jones.  The 
cause  was  tried  before  his  honor.  Judge 
Gage.  The  four  exceptions  raise  questions 
of  fact  The  decree  of  Judge  Gage  is  so  clear 
and  so  amply  sustained  by  the  weight  of  the 
testimony  that  it  will  not  be  necessary  to 
consider  the  exceptions  in  detail. 

From  a  careful  reading  of  all  the  testi- 
mony, it  is  very  evident  to  this  court  that 
Miss  Bramlett  made  just  the  disposition  of 


her  property  that  she  Intended  to  make,  and 
secured  for  herself  the  means  ot  living  that 
might  have  failed  df  she  had  continued  the 
indiscriminate  use  of  her  name  in  the  signa- 
ture of  notes,  checks,  and  such  papers  at  the 
bare  request  of  all  who  seemed  to  have  asked 
it  That  she  did  not  foresee  the  death  of 
her  niece,  Mrs.  Jones,  may  have  been  un- 
fortunate, and  may  not  have  been;  but  it 
cannot  invalidate  the  deed. 

The  exceptions  are  overruled,  and  the  de- 
cree appealed  from  affirmed. 

GABY,   O.   J.,   and   WOODS,    HYDRIOK, 
and  WATTS,  JJ.,  concur. 


(93  S.  C.  860) 

FARM  &  LAND  CO.  OF  ABBBVILLB  r. 

ROSEMAN. 

(Supreme  Court  of  South  Carolina.     Jan.  10, 

1913.) 

Specific  Performance  (§  32*)  —  Contracts 

Enforceable— Mutuality. 

A  contract,  binding  a  vendor  to  convey  a 
fee-simple  title  to  the  purchaser,  and  binding 
the  purchaser  to  pay  a  specific  price  in  cash 
and  execute  a  note  and  mortgage  on  the  land 
for  the  balance,  is  mutual,  and  the  vendor,  of- 
fering to  perform,  may  compel  the  purchaser 
to  perform. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §§  8^99;  Dec.  Dig.  i 
32*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County;  R.  W.  Memmenger, 
Judge. 

"To  be  oflaclally  reported." 

Action  by  the  Farm  &  Land  Company  of 
Abbeville  against  J.  W.  Roseman.  From  a 
judgment  of  dismissal,  plaintiff  appeals.  Re- 
versed. 

Greene  &  Hill,  of  Abbeville,  for  appellant 
W.  N.  Graydon,  of  Abbeville,  for  resi>ondent 

HYDRICK,  J.  Plaintiff  brought  this  ac- 
tion for  the  specific  performance  of  a  writ- 
ten contract  with  defendant,  dated  July  10, 
1911,  whereby  plaintiff  agreed  to  sell  and 
convey  to  defendant  and  make  him  fee-sim- 
ple titles  to  the  tract  of  land  therein  de- 
scribed, on  January  1,  1912,  and  defendant 
agreed  to  buy  the  same  and  pay  therefor 
$1,100— $300  cash,  at  said  date,  and  to  give 
his  note  and  a  first  «mortgage  on  the  land 
for  the  balance.  Plaintiff  alleges  ownership 
in  fee  and  possession  of  the  land,  the  exe- 
cution of  the  contract  its  readiness,  will- 
ingness, and  offer  to  perform,  the  refusal  of 
defendant  to  accept  the  deed  and  perform 
his  part  of  the  contract,  according  to  its 
terms.  The  defendant  demurred  to  the 
complaint  for  insuflaciency,  because  the  com- 
plaint shows  that  plaintiff  still  has  posses- 
sion of  the  land,  and  can  sell  it  if  it  desires 
to  do  so,  and  fails  to  allege  that  plaintiff 
has  been  damaged  by  defendant's  breach  of 
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the  contract  The  court  sustained  the  de- 
murrer and  dismissed  the  complaint 

The  case  is  ruled  by  the  principles  decided 
in  Gregorie  v.  Bulow,  Rich.  Eq.  Cas.  235, 
and  Hammond  v.  Foreman,  48  S.  G.  175,  26 
S.  E.  212.  The  rights  and  obligations  of  the 
parties  to  the  contract  are  mutual.  The  de- 
fendant would  have  had  the  right,  under 
the  contract  to  compel  performance  thereof 
by  the  plaintiff.  The  plaintiff  must  be  ac- 
corded the  same  right  In  Gregorie  v.  Bu- 
low, Judge  O'Neall  says:  "But,  I  apprehend, 
the  case  does  not  exist  where  a  vendee, 
on  a  contract  can  come  into  the  court  of 
equity  for  specific  performance,  and  the  ven- 
dor cannot" 

Reversed. 

GARY,  C.  J.,  and  WOODS,  WATTS,  and 
FRASBR,  JX,  concur. 

(93  S.   C.  386) 

GIBSON  V.  GIBSON  et  aL 

(Supreme  Court  of  South  Carolina.     Jan  17, 

1913.) 

1.   DOWEB   (J  81*)-;-DECBEE--C0NSTBUCTr0N. 

A  decree  providing  for  the  admeasurement 
as  dower  of  one-third  of  certain  lands  for  and 
during  the  widow's  natural  life  unless  G.  paid 
to  the  widow  one-sixth  of  the  value  of  said 
lands  so  subject  to  dower  merely  required  G., 
who  was  entitled  to  only  a  part  oi  the  land  sub- 
ject to  dower,  to  surrender  his  proportion  of 
the  land  or  pay  his  proportion  of  the  dower, 
and  did  not  require  him  to  pay  for  the  dower 
in  lands  to  which  he  made  no  claim  in  order  to 
release  the  lands  which  he  did  claim. 

[E3d.  Note.— For  other  cases,  see  Dower,  Cent 
Dig.  §§  312-316 ;   Dec.  Dig.  §  81.*] 

2.  Wiixs   (I   561*)— Construction— Descrip- 
tion OF  Property. 

A  testator  "confirmed"  gifts  to  a  nephew  of 
all  the  land  ''now  in  his  possession,  known  as 
the  White  House  and  Oakey  Point,  having  such 
boundaries  as  they  now  stand."  The  residuary 
clause  devised  *'all  the  remaining  property 
which  I  have  •  ♦  ♦  and  all  land  lying  north 
of  the  line  now  between  G.  [the  nephewl  and 
.myself."  The  nephew,  with  uie  testator's  con- 
sent was  in  the  possession  of  a  portion  of  the 
tract  known  as  the  White  House,  but  had  been 
paying  taxes  on  it  all.  The  testator,  without 
consideration  and  for  the  nephew's  convenience, 
had  deeded  part  of  Oakey  Point  to  the  nephew, 
and  the  nephew  had  been  paying  taxes  on  more 
that  the  portion  deeded,  although  not  on  the 
whole  tract.  Only  a  small  portion  of  the  two 
tracts  was  north  of  the  line  mentioned  in  the 
residuary  clause,  but  it  was  nearly  all  in  the 
general  direction  considered  north  by  the  par- 
ties in  interest.  The  will  was  drawn  by  the 
testator  himself.  Held,  that  the  nephew  only 
took  the  parts  of  the  tracts  mentioned  of  which 
he  had  actual  possession ;  the  payment  of  taxes 
not  showing  a  different  intention  in  view  of  the 
fact  that  no  other  consideration  for  the  land 
was  paid,  and  the  use  of  the  word  "confirm"  not 
showing  an  intention  to  give  something  in  addi- 
tion to  that  previously  deeded. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  §§  1221-1224 ;   Dec.  Dig.  {  561.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Florence  County;   S.  W.  G.  Shipp,  Judge. 

Action  by  Rebecca  A.  Gibson,  individually, 
as  guardian  of  George  H.  Hyman  and  oth- 


ers, and  as  substituted  executrix  of  the  will 
of  N.  S.  Gibson,  deceased,  against  James  S 
Gibson  and  others.    From  the  judgment  the 
defendant  named  appeals.    Affirmed. 

The  decree  mentioned  in  the  opinion  was 
as  follows: 

"This  action  was  instituted  by  the  execu- 
tors of  the  will  of  N.  S.  Gibson,  deceased,  aft 
plaintiffs,  against  certain  devisees  and  leg- 
atees under  the  will  of  N.  S.  Gibson,  as  de- 
fendants; the  said  defendants  being  all  the 
parties  Interested  in  the  subject-matter  of 
this  action.  The  complaint  asks  the  court  to 
pass  upon  the  acts  and  doings  of  the  execu- 
tors in  the  conduct  of  their  trust  and  to 
construe  certain  clauses  of  the  will  and  ad- 
judicate the  rights  of  the  beneficiaries  there- 
under. All  of  the  defendants  have  been 
duly  served  with  the  summons  and  properly 
made  parties  to  this  action,  including  all  of 
the  infant  defendants.  All  of  the  adult  de- 
fendants have  answered  except  Eliza  Haigh, 
who  made  default  and  the  infant  defendants 
have  answered  by  their  properly  appointed 
guardian  ad  litem,  Walter  H.  Wells,  EJsq. 
By  consent  of  plaintiffs,  the  adult  defendants 
who  answered,  and  of  the  guardian  ad  litem 
of  the  infant  defendants,  all  the  issues  were 
submitted  to  me  for  decision  at  my  chambers 
in  Florence,  S.  C;  the  matter  coming  up  by 
exceptions  to  the  report  of  the  Special  Mas- 
ter, W.  F.  Clayton,  Efeq. 

"Since  the  commencement  of  this  action, 
the  infant  defendant,  Martha  Savage  Gibson, 
has  died  intestate  and  without  debts  of  any 
kind,  leaving  as  her  sole  heir  the  defendant 
Rebecca  Gibson,  who  has  thereby  succeeded 
to  all  the  rights  of  the  said  Martha  Savage 
Gibson  under  the  will  of  N.  S.  Gibson.  The 
plaintiffs,  by  leave  of  court  have  also  filed  a 
supplemental  complaint  setting  forth  this  fact 
and  that  Rebecca  Gibson  has  qualified  as 
guardian  of  the  remaining  infant  defendants. 
The  executors  in  the  original  complaint  seek 
to  account  up  to  May  25,  1909,  and  by  sup- 
plemental complaint  they  seek  to  account  for 
the  remainder  of  their  term  of  office,  and 
ask  the  court  to  discharge  them  and  substi- 
tute Rebecca  Gibson  in  their  place  as  plain- 
tiff in  this  action.  The  court  has  already, 
during  the  pendency  of  the  consideration  of 
the  matters  set  forth  in  the  original  com- 
plaint filed  a  decree  allowing  the  account  of 
the  executors  as  prayed,  and  discharging 
them  and  substituting  Rehecca  Gibson  as 
plaintiff  in  their  stead.  These  matters,  how- 
ever, brought  in  by  supplemental  complaint 
in  no  way  affect  the  consideration  of  the  is- 
sues raised  by  the  original  complaint  and 
these  issues  will  therefore  be  considered  with- 
out regard  to  the  supplemental  complaint 

"There  are  certain  matters  involved  whldi 
are  practically  formal,  and  they  will  be  dis- 
posed of  before  considering  the  real  point 
of  controversy.  In  accordance  with  the  rec^ 
ommendation  of  the  special  master,  the  ac- 
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count  of  the  executors  is  allowed  and  ad- 
judged correct  in  every  particular.  It  is  also 
ordered  that  the  heirlooms  described  in  the 
complaint,  consisting  of  old  furniture  and 
family  portraits,  be  turned  over  by  the  de- 
fendant Rebecca  Gibson  to  the  defendants 
Jas.  S.  Gibson  and  Eliza  Haigh.  The  ex- 
ecutors have  acted  in  accordance  with  their 
duty  in  the  following  particulars:  Complet- 
ing the  contract  of  employment  with  W.  H. 
Lawrence,  continuing  the  operation  of  the 
mercantile  business  of  N.  S.  Gibson  after  his 
death,  completing  the  erection  of  the  barn 
at  the  Wiggins  Hill  place,  and  turning  over 
to  the  defendants  Jas.  S.  Gibson  and  Eliza 
Haigh  all  the  personal  property  on  the  Iiong- 
street  place,  and  their  course  in  these  re- 
spects is  approved  and  adjudged  proper.  The 
rent  contracts  made  between  the  executors 
and  H.  S.  Rose  and  the  executors  and  Wade 
Stackhouse  are  fully  approved  and  adjudged 
proper  and  binding  obligations  of  the  estate, 
and  the  recommendation  of  the  special  mas- 
ter that  the  Wade  Stackhouse  contract  be 
disapproved  in  part  is  not  adopted.  It  is 
also  further  ordered  that  the  charge  of  $113 
to  Frank  Waring  on  the  books  of  N.  S.  Gib- 
son be  written  off,  as  this  was  clearly  in- 
tended as  a  donation.  It  is  also  further  or- 
dered that  the  sum  of  $900  per  annum  be  al- 
lowed Rebecca  Gibson  for  the  maintenance, 
support,  and  education  of  her  children, 
George  H.,  Mary  A.,  and  McCall  Hyman, 
with  the  right  on  her  part  to  apply  by  peti- 
tion in  this  cause  at  any  subsequent  time 
for  an  increase  of  this  allowance,  should  it 
become  advisable. 

"In  March,  1907,  N.  S.  Gibson  was  married 
to  Rebecca  Gibson,  and  one  child,  Martha 
Savage  Gibson,  was  bom  of  this  union.  The 
defendants  George  H.  Hyman,  Mary  A.  Hy- 
man, and  McCall  Hyman  are  the  children  of 
Rebecca  Gibson  by  her  first  marriage  with  a 
Mr.  Hyman.  By  the  residuary  clause  of  his 
will  N.  S.  Gibson  attempted  to  leave  certain 
property  in  trust  with  Rebecca  Gibson,  as 
trustee,  for  the  benefit  of  Martha  Savage  Gib- 
son, his  daughter,  and  the  three  Hyman  chil- 
dren, but  no  duties  were  given  the  trustee  to 
perform,  and  it  is  manifest  that  she  takes 
nothing  as  trustee  or  otherwise  under  the 
will.  By  her  answer  Rebecca  Gibson  admits 
this,  and  she  sets  up  her  claim  to  dower  in 
all  the  land  of  which  N.  S.  Gibson  was  seized 
during  coverture  with  her.  While  it  does  not 
appear  in  the  record,  yet  her  counsel  stated, 
during  argument  before  me,  that  she  made 
no  claim  to  dower  in  the  tracts  of  land  de- 
scribed in  the  complaint  as  the  Cannon  and 
Jeffries  places  and  the  Darlington  property, 
she  having  previously  renounced  her  claim 
of  dower  in  these  places,  and  they  are  there- 
fore eliminated  from  the  consideration  of  the 
question  of  dower.  EJxclusive  of  these  ex- 
cepted places,  N.  S.  Gibson  was  seized  in  fee 
during  coverture  with  Rebecca  Gibson  of 
all  those  tracts  of  land  described  In  the  com- 
plaint as  Longstreet,  Wiggins  Hill,  the  Wor- 


rell place,  the  Florence  property,  all  of  the 
White  House  place,  except  270  acres  pre- 
viously set  ott  as  a  homestead  for  the  chil- 
dren of  J.  K.  Gibson,  a  deceased  brother  of 
N.  S.  Gibson,  and  all  the  Oakey  Point  tract, 
except  438  acres  conveyed  by  N.  S.  Gibson  to 
J.  S.  Gibson  by  deed  dated  January  21,  1907, 
and  recorded  in  the  office  of  the  clerk  of 
court  of  Florence  county  on  May  16,  1907,  in 
Book  W,  p.  471.  It  is  perfectly  clear  that 
she  is  entitled  to  dower  in  all  this  land  of 
which  her  husband  was  seized  during  cover- 
ture. No  question  as  to  this  was  ever  made 
except  by  the  defendant  J.  S.  Gibson,  but  at 
the  argument  before  me  his  counsel  conced- 
ed that  he  could  not  sustain  his  objections 
to  the  allowance  of  dowen  It  Is  therefore 
ordered,  adjudged,  and  decreed  that  Rebecca 
Gibson  is  the  owner  of  dower  in  these  lands 
of  which  N.  S.  Gibson  is  found  to  have  been 
seized  during  coverture  with  her.  It  is  fur- 
ther ordered,  adjudged,  and  decreed  that  a 
writ  of  dower  be  issued  from  this  court  by 
the  clerk  thereof,  directed  to  five  competent 
persons,  to  be  selected  according  to  law,  who 
shall  go  upon  the  premises  and  there  ad- 
measure to  the  said  Rebecca  A.  Gibson  one- 
third  of  the  lands  aforesaid  for  and  during 
the  term  of  her  natural  life,  pursuant  to,  and 
In  the  manner  indicated,  by  the  statutes  In 
such  cases  made  and  provided,  unless  de- 
fendant James  S.  Gibson,  within  60  days 
from  the  filing  of  this  decree,  pay  to  the  said 
Rebecca  Gibson,  or  her  attorney,  one-sixth 
of  the  value  of  the  said  lands  so  subject  to 
dower;  the  value  thereof  to  be  ascertained 
in  manner  provided  by  law.  To  this  end  de- 
fendant Rebecca  Gibson  may  have  leave  to 
apply  for  such  order  herein  as  to  reach  the 
conclusion  herein  announced. 

"The  serious  controversy  in  this  case  is 
as  tp  the  proper  construction  of  the  follow- 
ing clauses  of  the  will  of  N.  S.  Gibson:  'I 
confirm  the  gifts  of  land  as  given  to  my 
nephew,  James  S.  Gibson,  and  my  niece, 
Eliza  Haigh,  namely,  to  James  S.  Gibson  all 
the  land  now  in  his  possession,  known  as  the 
White  House  and  Oakey  Point,  having  such 
boundaries  as  they  now  stand.*  The  defend- 
ant James  S.  Gibson  contends  that  he  takes 
under  this  clause  of  the  will  all  of  the 
tracts  called  White  House  and  Oakey  Point, 
while  the  plaintiffs  and  Rebecca  Gibson  and 
her  children,  the  infant  defendants,  contend 
that  he  takes  only  those  portions  of  TVTilte 
House  and  Oakey  Point  actually  In  his  pos- 
session when  the  will  was  written  and  when 
testator  died.  It  is  contended,  in  behalf  of 
the  Infant  defendants,  that  they  take  the 
portions  of  White  House  and  Oakey  Point  not 
in  possession  of  James  S.  Gibson  under  the 
residuary  clause  of  the  will,  which  Is  as  fol- 
lows: *I  give  to  my  wife,  Rebecca  Gibson, 
all  the  remaining  property  which  I  have,  the 
Wiggins  Hill  and  all  land  lying  north  of  the 
line  now  between  James  S.  Gibson  and  my- 
self, together  with  all  moneys,  stocks,  bonds, 
mortgages  and  stock  of  goods,  accounts,  etc. 
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The  same  to  be  held  In  trust  for  her  children, 
George  H.,  Mary  A.,  McCall  Hyman  and  my 
daughter,  Martha  Savage  Gibson.' 

*'The  testimony  conclusively  shows,  and  I 
80  find,  that  the  only  portion  of  White  House 
In  the  possession  of  James  S.  Gibson  wafi 
that  portion  beyond  the  ditch  immediately 
beyond  the  house  occupied  at  the  time  the 
testimony  was  taken  by  Serena  Gibson,  look- 
ing from  the  railroad  track  southeast  down 
the  road  marked  on  the  consolidated  plat  in- 
troduced In  testimony  as  'Exhibit  L,*  'Dar- 
lington Road,*  and  called  in  the  complaint 
the  'Old  Georgetown  Road,'  and  the  only  por- 
tion of  Oakey  Point  In  possession  of  James 
S.  Gibson  was  the  438  acres  described  in 
the  deed  of  N.  S.  Gibson  to  James  S.  Gibson, 
dated  January  21,  1907,  and  recorded  in  the 
office  of  the  clerk  of  court  of  Florence  coun- 
ty on  May  15,  1907,  In  Book  W,  p.  471.  I  con- 
cur In  the  construction  of  the  executors  of 
the  devise  to  James  S.  Gibson,  and  hold 
that  the  land  actually  In  his  possession  Is 
all  that  he  can  take.  In  opposition  to  this 
construction,  James  S.  Gibson  chiefly  places 
reliance  upon  the  fact  that  he  paid  taxes  dur- 
ing the  last  year  or  two  of  the  life  of  N.  S. 
Gibson  on  all  of  the  Wlilte  House  tract  and 
788  acres  of  the  Oakey  Point  tract,  and  also 
in  addition  upon  the  use  of  the  word  'cour 
firm'  in  the  expression  'I  confirm  the  gifts 
of  land  as  given  to  my  nephew  James  S. 
Gibson,'  his  contention  being  that  the  testator 
must  have  had  reference  to  some  other  por- 
tion of  Oakey  Point,  for  the  reason  that  he 
would  not  confirm  the  gift  of  the  438  acres 
of  Oakey  Point  for  which  he  had  already 
made  a  deed  to  James  S.  Gibson;  that  a 
deed  already  having  been  made,  a  confirma- 
tion would  not  be  necessary. 

"I  do  not  regard  the  matter  of  the  pay- 
ment of  the  taxes  material,  or  even  sug- 
gestive, under  the  facts  of  this  case.  J.  S. 
Gibson  was  using  a  large  amount  of  N.  S. 
Gibson's  land  without  the  payment  of  rent 
or  any  other  consideration  except  the  pay- 
ment of  taxes.  He  concedes  that  the  land 
belonged  to  N.  S.  Gibson,  and  ^tbat  his  title 
was  not  divested  by  this  payment  of  taxes; 
but  he  urges  the  fact  that  the  testator  was 
requiring  him  to  pay  taxes  as  indicative  of 
testator's  intention  with  reference  to  the 
final  disposition  of  this  land.  Concede  that 
it  might  be  equivalent  to  an  expression  of 
Intention,  yet,  should  the  expression  be  in- 
consistent with  the  plain  language  of  a  for- 
mal will  subsequently  made,  the  will  would 
necessarily  prevail.  The  will  plainly  says  he 
shall  take  the  portions  of  White  House  and 
Oakey  Point  now  in  his  possession,  and  if 
he  takes  under  the  will,  as  he  concedes  he 
does.  It  makes  no  difference  what  taxes  he 
was  paying.  But,  aside  from  this,  J.  S.  Gib- 
son, though  he  appears  to  think  so,  was  not 
paying  taxes  on  all  the  Oakey  Point  tract. 
Although  the  complaint  alleges  that  Oakey 
Point  contains  788  acres,  more  or  less,  yet 


the  plats  Introduced  in  testimony  in  behalf 
of  J.  S.  Gibson  himself  show  the  true  acreage 
to  be  1,433^  acres,  while  J.  S.  Gibson  was 
only  paying  taxes  on  788  acres.    There  is  a 
perfectly  reasonable  explanation  of  J.  S.  Gib- 
son's paying  taxes  on  788  acres  of  Oakey 
Point    N.  S.  Gibson  first  placed  him  in  pos- 
session  of  350  acres  of  this  tract  and  verbal- 
ly directed  the  auditor  to  charge  this  350 
acres  on  the  tax  books  to  J.  S.  Gibson;   and 
a  pencil  memorandum   appears  on  the  au- 
ditor's book,  made  at  the  time,  showing  that 
N.  S.  Gibson  had  transferred  350  acres  to 
J.  S.  Gibson.    After  placing  J.  S.  Gibson  in 
possession  of  this  350  acres,  N.  S.   Gibson 
added  to  his  possession  enough  land  to  make 
it  438  acres,  and  made  a  deed  for  the  438 
acres;  the  350  acres,  of  course,  being  indud- 
ed  in  the  438.    This  deed  was  recorded  May 
16,   1907.     The  auditor  testified  that,  if  a 
transfer  should  pass  through  his  ofllce  dar- 
ing the  first  half  of  1907,  he  would  make  a 
pencil  notation  of  the  transfer  on  the  book 
of  1906.     On  the  book  of  1906  is  a  pencil 
notation  of  a  sale  by  N.  S.  Gibson  to  J.  & 
Gibson  of  438  acres,  and  no  doubt  this  nota- 
tion was  made  when  the  deed  for  the  438 
acres  passed  through  the  auditor's  othce  in 
its  regular  course,  and  350  acres  was  thus 
duplicated.     It  is  not  improbable  that  this 
is  the  explanation  of  788  acres  of  Oakey 
Point  being  charged  to  J.  S.  Gibson  instead  of 
438  acres,  but  if  it  is  not,  and  the  payment  of 
taxes  can  be  construed  to  be  equivalent  to  an 
expression  of  intention,  yet  the  expression 
cannot  be  given  effect,  because  it  is  totally 
inconsistent  with  the  plain  language  of  the 
will. 

"The  testator  wrote  his  own  will,  and  It 
is  rather  Inartifidally  drawn,  and  it  would 
be  manifestly  improper  to  place  upon  the 
word  'confirm'  such  a  strained  and  ultra- 
technical  meaning  as  would  defeat  the  plain 
Intention  of  the  will;  yet,  even  If  the  word 
must  be  technically  construed,  it  cannot  avail 
J.  S.  Gibson.  The  deed  for  the  438  acres 
was  a  pure  gratuity,  and  J.  S.  Gibson  him- 
self says  it  was  made  to  him  by  N.  S.  Gib- 
son without  consideration  in  order  to  clothe 
him  with  collateral  to  raise  money  to  pay  his 
deceased  brother's  debts,  or,  as  expressed  in 
J.  S.  Gibson's  Answer,  *for  his  convenience.' 
Under  these  circumstances,  it  was  a  very  apt 
word  to  use  to  place  the  gift  beyond  all  ques- 
tion or  doubt  However,  there  is  no  room 
for  doubt  that  all  the  land  which  testator 
had  given  J.  S.  Gibson  when  the  will  was 
written  and  when  he  died  was  that  which 
has  been  found  to  have  actually  been  in  J. 
S.  Gibson's  possession,  and  it  does  not  matter 
whether  the  word  'confirm'  be  construed 
liberally  or  technically,  there  is  nothing  else 
for  it  to  operate  upon.  The  testator  merely 
intended  to  confirm  or  place  beyond  doubt 
or  question  the  land  which  he  had  previously 
given  to  J.  S.  Gibson,  and  which  he  was  ac- 
tually occupying,  and  this  was  all  of  the 
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White  House  and  Oakey  Point  tracts  he  In- 
tended him  to  tali:e. 

'The  special  master  considers  the  use  of 
the  word  *north'  in  the  residuary  clause  of 
the  will  significant  as  throwing  light  upon 
the  devise  to  J.  S.  Gibson.  The  residuary 
clause  devises  'all  the  remaining  property 
which  I  have,  the  Wiggins  Hill  and  all  land 
lying  north  of  the  line  now  between  James 
S.  Gibson  and  myself.  *  •  • '  The  special 
master  reaches  the  conclusion  that  only  a 
very  small  portion  of  the  disputed  land  Is 
north  of  the  line  mentioned,  and  that  there- 
fore such  land  as  does  not  answer  the  de- 
scription 'north'  must  have  been  intended 
for  James  S.  Gibson.  While  it  is  true  that 
resort  may  sometimes  be  had  to  other  parts 
of  a  will  to  throw  light  upon  or  to  explain 
ambiguous  or  doubtful  expressions,  yet  this 
is  not  such  a  case,  for  the  devise  to  James 
S.  Gibson  is  perfectly  plain  and  unambiguous, 
and,  even  though  the  testator  should  omit 
some  piece  of  property  entirely  in  attempting 
to  give  a  general  description  of  all  his  re- 
maining property,  yet  the  omitted  piece  could 
by  no  means  be  added  to  some  other  devise, 
the  description  of  which  clearly  excluded  it 
In  this  case,  however,  the  testimony  and 
plats  plainly  show  that  the  disputed  land, 
while  not  all  exactly  north,  is  yet  nearly  all 
in  the  general  direction  of  what  appears  to 
have  been  considered  north  by  all  the  parties 
in  interest  But,  in  any  event  it  Is  per- 
fectly manifest  that  the  testator  did  not  in^ 
tend  this  land  for  James  S.  Gibson,  and, 
since  it  cannot  by  any  possibility  answer 
the  description  of  any  of  the  other  devises, 
it  must  pass  under  the  residuary  clause, 
which  disposes  of  'all  my  remaining  proper- 
ty,* and  I  so  hold. 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed that  of  the  Oakey  Point  and  White 
House  tracts  J.  S.  Gibson  takes,  under  the 
will  of  N.  S.  Gibson,  438  acres  of  the  tract 
called  Oakey  Point;  the  said  438  acres  be- 
ing described  in  the  deed  of  N.  S.  Gibson  to 
J.  S.  Gibson  dated  January  21,  1907,  and 
recorded  in  the  office  of  the  clerk  of  the  court 
of  Florence  county  on  May  15,  1907,  in  Book 
W,  at  page  471,  and  subject  to  the  dower 
right  of  Rebecca  Gibson,  hereinbefore  pro- 
vided for,  that  portion  of  the  White  House 
tract  beyond  the  ditch  immediately  beyond 
the  house  of  Serena  Gibson,  looking  from 
the  railroad  track  southeast  down  the  road 
marked  on  the  consolidated  plat  introduced 
in  testimony  as  'Exhibit  li,'  'Darlington 
Road,'  and  called  in  the  complaint  the  'Old 
Georgetown  Road,'  and  that  the  remainder 
of  these  tracts,  subject  to  the  dower  right 
of  Rebecca  Gibson,  passes  to  the  beneficiaries 
under  the  residuary  clause  of  the  will. 

"It  is  further  ordered,  adjudged,  and  de- 
creed that  the  report  of  the  special  master 
is  modified  to  conform  to  the  views  herein 
expressed,  and  in  all  other  respects  confirmed 
and  adopted  as  the  decree  of  this  court 


"It  is  further  ordered  that  it  be  referred 
to  the  Judge  of  probate,  acting  master,  tc 
ascertain  and  report  to  this  court  a  reason 
able  fee  to  be  allowed  the  attorney  represent 
ing  the  Infant  defendants  in  this  cause." 

Wlllcox  ft  Wlllcox,  of  Florence,  for  appel 
lant  Jas.  S.  Gibson.    J.  P.  McNlell,  of  Flo^ 
ence,  and  A.  T.  Woods,  of  Marion,  for  re- 
spondent 

FRASER,  J.  This  is  an  action  for  the 
settlement  of  the  estate  of  N.  S.  Gibson. 
There  are  but  two  questions  before  this  court 
The  widow  was  allowed  dower  in  language 
that  the  appellant  thinks  is  too  broad,  an£ 
that  it  requires  him  to  pay  the  whole  dower. 
The  appellant  also  thinks  that  he  ought  to 
have  the  whole  of  two  tracts  of  land,  and  the 
decree  only  assigns  him  a  part  of  each.  The 
exceptions  will  be  considered  as  made. 

[1]  Exception  1:  "His  honor  erred,  it  Is 
respectfully  submitted,  in  requiring  commis- 
sioners to  go  upon  all  the  lands  of  which  N. 
S.  Gibson  died  seised,  and  admeasure  to  said 
Rebecca  A.  Gibson  one-third  of  the  lands 
aforesaid  unless  defendant  James  S.  Gibson, 
within  60  days  from  the  filing  of  the  decree, 
pay  to  said  Rebecca  Gibson  or  her  attorney 
one-sixth  of  the  value  of  said  lands ;  the  val- 
ue thereof  to  be  ascertained  tn  the  manner 
prescribed  by  law.  He  should  have  allowed 
the  defendant  James  S.  Gibson  to  release  the 
lands  claimed  by  him  without  the  necessity 
of  paying  for  the  dower  of  Mrs.  Gibson  in 
lands  to  which  he  made  no  claim."  This  ex- 
ception shows  on  its  face  that  James  S.  Gibson 
was  not  required  to  pay  the  whole  dower  or 
any  part  of  it  It  must  be  construed  to  mean 
that  James  6.  Gibson  should  surrender  the 
proportion  of  the  land  or  pay  his  proportion 
of  the  dower.  The  option  that  he  claims — ^L 
e.,  to  surrender  the  proportion  of  land  instead 
of  paying  the  sixth  of  the  assessed  value — was 
fully  provided  for.  This  exception  Is  over- 
ruled. 

[2]  Exception  2:  "His  honor  erred,  it  is 
respectfully  submitted,  in  finding  and  holding 
that  the  testimony  conclusively  shows  that 
the  only  portion  of  White  House  in  the  posses- 
sion of  James  S.  Gibson  was  that  portion  be- 
yond the  ditch  Immediately  beyond  the  house 
occupied  by  Serena  Gibson,  and  that  the  only 
portion  of  Oakey  Point  which  was  in  posses- 
sion of  Jas.  S.  Gibson  was  the  438  acres  pre- 
viously conveyed  to  him  by  formal  deed  of 
conveyance.  He  should  have  held  that  Jas. 
S.  Gibson  was,  at  the  time  of  the  making  of  the 
will  of  N.  S.  Gibson,  in  iiossession  of  White 
House  to  the  railroad  on  the  north,  and  of  all 
Oakey  Point  except  a  small  parcel  thereof,  in- 
cludhig  the  store  building,  the  ginnery,  and  the 
buildings  immediately  surrounding  same,  and 
that  by  said  will  the  said  N.  S.  Gibson  devised 
all  of  White  House  and  all  of  Oakey  Point  ex- 
cept the  small  parcel  Just  mentioned  to  said 
Jas.  S.  Gibson."  This  exception  must  be  over- 
ruled for  the  reasons  stated  by  the  circuit 
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Judge.  It  Is  nnnecessary  to  repeat  his  state- 
ments,  as  his  decree  will  be  reported.  This 
court  will  only  add  that,  if  a  vendee  of  a  por- 
tion of  a  tract  of  land  were  permitted  to  say, 
after  the  vendor's  death,  "it  is  true  only  a 
portion  of  the  land  was  included  in  my  deed, 
but  the  intention  was  to  Include  the  whole 
tract,  and  the  vendor  used  the  part  not  in- 
cluded in  my  deed  by  my  permission,"  no 
holding  of  land  would  be  safe. 
The  Judgment  appealed  from  is  affirmed. 

GARY,  a  J.,  and  HYDBICK  and  WATTS, 
JJ^  concur.    WOODS,  J.,  disqualifled* 


(98  s.  c.  t64) 

OARiyrON  V.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  South  Carolina.     Jan.  10, 

11^13.) 

1.  Railroads  (|  273*>— Actions— Sufficien- 
cy  OF    EiVIDENGlD— OWNEBSHIP^AND    OfBSA- 

noN  OF  Road. 

In  an  action  against  the  Soathem  Railway 
Company  for  injuries  sustained  in  a  crossing 
accident,  where  defendant's  counsel  conceded 
that  defendant  owned  the  roadbed  and  furnish- 
ed and  owned  the  rails,  and  there  was  evidence 
that  for  seven  years  trains  had  been  running 
on  the  road,  whose  engines  and  cars  were  maric- 
ed  "Southern,"  it  was  a  question  for  the  jury 
whether  defendant  owned  and  was  operating 
the  road. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  §  273.*] 

2,  RaiLBOADS   (S   261*)— lilABIUTY  FOB  lNJ0- 

Biss— Company  Permitting  Use  of  Road 

BT  Othsbs. 

The  law  imposes  on  the  owner  of  a  rail- 
road the  duty  of  operating  it,  and,  in  conse- 
quence, liability  for  injuries  by  those  allowed 
to  operate  it. 

[EM.  Note.— B\}r  other  cases,  see  Railroads* 
Cent  Dig.  §§  824-830;  Dec.  Dig.  |  261.*J 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County;  Thos.  S.  Sease,  Judge. 

Action  by  B.  H.  Carlton  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

J.  Moore  Mars,  of  Abbeyllle,  and  Grier, 
Park  &  Nicholson,  of  Greenwood,  for  appel- 
lant W.  N.  Graydon,  of  Abbeyllle,  for  re- 
spondent 

WATTS,  J.  This  was  an  action  for  dam- 
ages, brought  by  plaintiff  against  the  de- 
fendant, caused  by  a  collision  at  a  railroad 
crossing  of  plaintifTs  automobile  and  an  en- 
gine and  box  cars  of  the  defendant  company. 
The  answer  of  defendant  set  up  as  a  de- 
fense to  plaintiiTs  alleged  cause  of  action 
that  the  line  of  railroad  upon  which  the 
plalntUTs  claim  of  damages  occurred  is  not 
under  the  control  of  the  defendant,  but  is 
being  run  and  operated  by  the  Ware  Shoals 
Railroad  Company,  a  corporation  entirely 
separate  from  and  Independent  of  the  de- 
fendant At  the  close  of  testimony  in  the 
case,  when  the  trial  was  had,  defendant 
moved  the  court  for  a  .direction  of  yerdlct 


or  granting  a  nonsuit,  on  the  gronnd.  In 
substance,  that  there  was  no  testimony  to 
show  that  the  defendant  owned  or  operated 
the  road  where  the  accident  occurred.  This 
motion  was  refused  by  the  court  and  the 
cause  submitted  to  the  jury,  who  rendered  a 
verdict  for  the  plaintiff.  Defendant  then 
made  a  motion  for  a  new  trial,  which  was 
refused,  and  then  appeal  was  taken  on  three 
exceptions  assigning  error.  These  excep- 
tions by  defendant  raise  practically  bnt  one 
question,  and  that  is:  Was  there  any  testi- 
mony to  show  that  the  defendant  owned  or 
operated  the  road  where  the  accident  occur- 
red? If  there  Is  any  such  testimony,  then 
the  appeal  fails. 

[1]  It  was  conceded  by  counsel  for  the  de- 
fendant at  the  hearing  by  this  court  that  the 
defendant  owned  the  roadbed  and  furnished 
the  rails  to  iron  the  same,  and  owned  the 
iron  rails.  There  was  evidence  to  show  that 
the  engine  and  cars  run  on  the  road  are 
marked  '* Southern,'*  and  that  for  seven  years 
trains  have  been  running  on  the  road,  whose 
engines  and  cars  are  marked  "Southern.** 
This  was  sufficient  to  carry  the  case  to  the 
Jury,  under  Bush  v.  Southern  Railway  Co.* 
63  S.  C.  97,  40  S.  B.  1029. 

[2]  The  law  Imposes  upon  the  owner  of  a 
railroad  the  duty  of  operating  It,  and,  in 
consequence,  liability  for  injuries  done  by 
those  who  are  allowed  to  operate  It.  Har- 
mon V.  Railway,  28  S.  C.  401,  5  S.  E.  835,  13 
Am.  St  Rep.  686.  There  was  evidence  enough 
to  carry  the  case  to  the  jury  for  them  to  de- 
termine, not  only  whether  the  defendant 
owned  the  road,  but,  also,  whether  they 
were  operating  it  We  see  no  prejudicial  er- 
rors In  the  ruling  of  the  circuit  judge  In  any 
of  the  exceptions.  All  of  the  exceptions  are 
overruled. 

Judgment  affirmed. 

GARY,  C.  J.,  and  WOODS,  HYDRICK, 
and  FRASER,  JJ.,  concur. 


(93  S.  C.  983) 

PALMER  v.  ABBEVILLBJ-^REENWOOD 
MUT.  INS.  ASS'N. 

(Supreme  Court  of  South  Carolina.     Jan.  10» 

1913.) 

INSTTRANCE   (§  640*)— ACTION  ON   POLICY— AD- 
MISSIONS IN  Answebt-Scopb. 

In  an  action  on  a  fire  policy,  the  secood 
paragraph  of  the  complaint  alleged  that  insured 
applied  for  insurance  on  his  dwelling  and  house- 
hold goods,  and  that  in  consideration  of  pay- 
ment of  the  premium  the  insurer  issued  the  pol- 
icy. The  third  paragraph  alleged  tiiat  at  the 
time  of  the  making  of  the  policy,  and  from 
then  until  the  fire,  insured  was  the  owner  in 
fee  of  the  insured  property.  The  second  para- 
graph was  admitted  and  the  third  denied. 
He^  that,  in  view  of  the  specific  allegation  in 
the  third  paragraph,  the  admission  of  the  sec- 
ond was  not  an  admission  of  the  insured's  own- 
ership, and  the  denial  of  the  Uiird  pat  that 


'For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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•ownership  In  knue,  and  entitled  the  Inanrer  to 
introduce  evidence  thereon. 

[EXl.  Note.— For  other  caaes,  aee  Insurance, 
Cent  IMg.  it  160&-1626 ;   Dec.  Dig.  §  640.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County;    J.  S.  Wilson,  Judge. 

**To  be  offlcially  reported." 

Action  by  W.  A.  Palmer,  as  administrator 
of  the  estate  of  Lee  Robinson,  deceased, 
against  the  Abbeville-Greenwood  Mutual  In- 
surance Association.  From  a  Judgment  for 
plaintiff,  defendant  appeals.     Reversed. 

J.  Fraser  Lyon,  of  Columbia,  for  appellant 
J.  M.  Nlckles  and  W.  N.  Qraydon,  both  of 
Abbeville,  for  respondent 

WOODS,  J.  The  question  Involved  in  this 
appeal  from  a  Judgment  on  a  fire  Insurance 
policy  Issued  to  the  plaintifiP  by  the  defendant 
Is  whether  there  was  a  denial  in  the  answer 
of  plaintiff's  ownership  or  insurable  interest 
The  circuit  Judge  held  that  the  answer  admit- 
ted the  ownership  of  the  plaintiff,  and  there- 
fore excluded  testimony  offered  by  defendant 
for  the  purpose  of  showing  that  the  plain- 
tiff was  not  the  owner  of  the  property.  The 
second  paragraph  of  the  complaint  alleged: 
'That  some  time  previous  to  the  1st  day  of 
February,  ld07,  Lee  Robinson  made  applica- 
tion to  said  defendant  for  a  policy  of  in- 
surance on  his  dwelling  and  household  goods, 
and  thereafter,  on  or  about  the  1st  day  of 
February,  1907,  in  consideration  of  the  re- 
ceipt of  said  application,  and  the  representa- 
tions, covenants,  and  warranties  therein  set 
forth  of  the  stipulations  in  said  policy,  and 
in  consideration  of  the  payment  of  the  sum 
of  $1.50  by  the  said  Lee  Robinson  to  the 
said  defendant,  the  defendant,  Abbeville- 
Greenwood  Mutual  Insurance  Association,  by 
its  duly  authorized  agents,  made  its  policy 
of  insurance,**  etc.  This  allegation  was  ad- 
mitted in  the  answer.  The  third  paragraph 
alleged:  "That  at  the  time  of  making  said 
Insurance,  and  from  then  nntll  the  fire  here- 
inafter mentioned,  the  said  Lee  Robinson  had 
an  Interest  In  said  insured  property,  as 
the  owner  in  fee  thereof,  to  an  amount  ex- 
ceeding the  amount  of  Insurance."  This 
allegation  is  denied  by  the  answer  in  the 
following  words:  "That  defendant  has  not 
knowledge  or  Information  sufficient  to  form 
a  belief  as  to  the  allegations  contained  in 
paragraphs  3,  4,  and  5  of  the  complaint" 

It  is  true  that  where  a  defense  contains  a 
clear  admission  and  a  denial  respecting  the 
same  facts  the  admission  will  prevail.  But 
if  the  apparent  denial  and  the  admission 
are  not  clearly  opposed  to  each  other,  but 
are  ambiguous,  the  court  will  endeavor  to 
find  a  reasonable  construction  which  will 
remove  the  ambiguity  and  harmonize  the 
apparent  inconsistency.  Such  a  construction 
is  clearly  required  in  this  Instance.  In  the 
second  paragraph  of  the  complaint  the  lead- 
ing allegation  was  the  issuance  of  a  policy 
of  insurance  to  tlie  plaintiff  on  his  dwelling 


house — ^the  house  in  which  he  was  living. 
Ownership  of  the  plaintiff  was  not  directly 
alleged  nor  necessarily  implied.  That  this 
was  the  apprehension  of  the  pleader  seems 
to  be  inferable  from  the  fact  that  in  the 
third  paragraph  he  specifically  alleges  that 
the  plaintiff  had  an  insurable  interest,  as 
the  owner  in  fee,  exceeding  the  amount  of 
the  Insurance.  When,  therefore,  the  defend- 
ant admitted  the  second  paragraph  of  the 
complaint,  it  is  reasonable  to  suppose  that 
he  intended  to  admit  the  issuance  of  the 
policy  to  the  plaintiff  on  his  dwelling  house — 
the  house  in  which  he  was  living — but  that 
he  did  not  intend  to  admit  ownership  of  the 
plaintiff,  since  the  plaintiff  had  chosen  to 
deal  with  the  matter  of  ownership  in  another 
paragraph.  Under  this  state  of  the  plead- 
ings, it  seems  clear  that  when  the  defendant 
denied  the  third  paragraph  of  the  complaint 
he  made  the  Issue  of  ownership,  and  that 
the  court  erred  in  excluding  the  evidence 
offered  on  the  issue  so  made. 
Reversed. 

GARY,  C.  J.,  and  HYDRICK,  WATTS,  and 
FRASE2R,  jJ.,  concur. 


(93  S.  C.  357) 

McDOWEJLL  V.  BROWN  et  aL 

(Supreme  Court  of  South  Carolina.     Jan.  10, 

1913.) 

Apfbal  and  Bbbob  <J  1010*)  —  Review  — 

Findings  of  Fact. 

The  Supreme  Court  has  no  jurisdiction  to 
determine  the  facts  in  a  case  on  the  law  side 
of  the  court,  where  there  is  some  evidence  to 
sustain  the  judgment 

[E2d.  Note.— For  other  casee,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3979-3982;  Dec  Dig.  f 
1010.^] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  County ;   G.  W.  Gage^  Judge. 

Action  by  Cornelia  McDowell  against  J.  A. 
Brown  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Dismissed. 

John  K.  Hamblln,  of  Union,  for  appellant 
Wallace  &  Barron,  of  Union,  for  respond- 
ents. 

FRASER,  J.  This  was  an  action  in  which 
the  plaintiff  alleged  that  she  was  seised  and 
possessed,  of  a  certain  lot  of  land  and  that 
the  defendants .  had  invaded  her  possession 
by  taking  possession  of  a  part  thereof,  and 
threatened  to  dispossess  the  plaintiff  of  the 
balance.  The  plaintiff  asked  for  an  Injunc- 
tion. The  defendants  denied  the  plaintlff*s 
title  and  claimed  title  in  themselves. 

The  case  was  referred  without  objection 
to  J.  G.  Hughes  as  special  master  to  pass 
upon  all  issues  of  both  law  and  fact.  There 
are  many  exceptions,  but  they  all  relate  to 
questions  of  fact.  It  is  true  the  complaint 
asks  the  court  of  "equity  for  an  Injunction" ; 
but  the  statements  of  the  complaint  and  an- 


«Por  other  cases  see  same  topic  and  Bection  NUMBER  In  Dec.  Dig.  St  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexei 


986 


76  SOUTHEASTERN  REPORTER 


(8.  a 


swer  make  a  case  at  law,  and  this  court 
has  no  Jurisdiction  to  determine  the  facts  In 
a  case  on  the  law  side  of  the  court  where 
there  is  some  evidence  to  sustain  the  judg- 
ment 

There  is  nothing  for  this  court  to  do  but 
to  dismiss  the  appeal. 

GARY,  C.  J.,  and  WOODS  and  WATTS, 
JJ.,  concur.    HYDRICK,  J.,  disqualified. 


(93  s.  c.  se7) 

STANFORD  v.  CUDD. 

(Supreme  Court  of  South  Carolina.     Jan.  10, 

1913.) 

1.  Appeal  awd  Ebbob  (5  499*)— Recobd— In- 
sufficienct. 

On  appeal  from  a  judgment  affirming  a 
magistrate's  judgment  for  plaintiff,  a  statement 
of  the  record  that  the  jury  found  for  plaintiff, 
and  that  defendant  moved  for  a  new  trial  for 
insufficient  testimony,  and  for  error  In  refusal 
of  requests  to  charge^  and  that  the  motion  was 
overruled,  was  insufficient,  in  that  it  failed  to 
show,  except  inferentially,  any  requests  to 
charge,  or  refusal  of  requests,  and  did  not  show 
the  making  of  a  motion  for  nonsuit,  or  grounds 
of  such  motion,  or  show  the  grounds  of  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2295-2298;  Dec.  Dig.  S 
499.*] 

2.  Appeal  and  £>bbob  ({  499*)  —  Rbcobd— 
Sufficiency. 

A  record  is  sufficient  where  it  contains  a 
simple  statement  that  the  requests  to  charge, 
the  grounds  of  a  motion  for  nonsuit,  and  the 
grounds  of  appeal  to  the  circuit  court  are  cor- 
rectly set  out  m  the  exceptions,  and  it  need  not 
repeat  the  matter  in  the  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2295-2299;  Dec.  Dig.  § 
499.*] 

3.  Appeal  and  £)bbob  (§  1170*)— Technical 
Errors— Review  of  Affirmance. 

Since  under  Code  Civ.  Proa  1902,  {§  358, 
368,  providing  that  a  magistrate's  judgment 
«hall  be  reviewed  without  regard  to  errors  not 
affecting  the  merits,  the  circuit  court,  in  af- 
firming a  judgment,  could  have  concluded  that 
plaintiff  was  entitled  to  judgment  regardless  of 
errors,  such  affirmance  will  not  be  disturbed, 
where  there  is  evidence  warranting  such  a 
conclusion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §fi  4032,  4000,  4075,  4098, 
4101,  4454,  4540^545;  Dec  Dig.  §  1170.*] 

Appeal  from  Common  Pleas  Circuit  Court, 
Spartanburg  County ;  Geo.  W.  Gage,  Judge. 

**To  be  officially  reported.** 

Action  by  D.  T.  P.  Stanford  against  J.  N. 
Cudd.  From  Judgment  affirming  a  Judgment 
of  magistrate's  court  for  plaintiff,  defendant 
appeals.     Affirmed. 

Ben  Hill  Brown  and  C.  P.  Sims,  botli  of 
Spartanburg,  for  appellant.  T.  M.  Lyles,  of 
Spartanburg,  for  respondent 


HYDIiICK,  J.  Plaintiff  sued  defendant  in 
the  court  of  a  magistrate  to  recover  $80,  the 
value  of  some  advertising  signs,  ordered  by 
S.  E.  True,  for  the  advertisement  of  True's 
department  store.     Plaintiff  sought  to  hold 


defendant  liable  on  the  ground  that  he  was 
the  owner  of  True's  department  store,  and 
that  True  was  his  agent  in  the  management 
of  the  business.  The  case  was  tried  before 
the  magistrate  and  a  Jury,  and  the  Jury 
found  for  plaintiff,  whereupon  defendant  ap- 
pealed to  the  circuit  court  On  hearing  the 
appeal  the  court  affirmed  the  Judgment  of 
the  magistrate's  court  in  a  short  order  In 
which  no  reasons  are  stated  for  the  condn- 
slon  reached.  From  that  Judgment  the  de- 
fendant appealed  to  this  court. 

The  first  nine  exceptions  assign  error  to 
the  circidt  court  in  sustaining  the  magis- 
trate's refusal  to  charge  certain  propositions 
of  law,  which  are  stated  only  in  the  excep- 
tions. One  exception  assigns  error  in  sus- 
taining the  magistrate's  refusal  of  defend- 
ant's motion  for  nonsuit  The  others  assign 
error  in  sustaining  the  rulings  of  the  magis- 
trate in  admitting  certain  evidence,  which  is 
mentioned  in  the  exceptions. 

[1]  Besides  the  objections  to  the  testimony 
referred  to  in  the  exceptions,  the  record  con- 
tains only  the  following  statement  as  to  what 
took  place  in  the  magistrate's  court:  "The 
Jury  found  for  the  plaintiff,  and  the  defend- 
ant made  a  motion  for  a  new  trial  on  the 
ground  that  there  was  not  sufficient  testi- 
mony to  support  the  verdict,  and  also  on  the 
ground  that  the  court  had  erred  in  refusing 
the  several  requests  to  charge  of  the  defend- 
ant, and  the  magistrate  overruled  the  mo- 
tion." It  will  be  seen  that  it  does  not  show, 
except  inferentially,  that  any  requests  to 
charge  were  submitted  to  the  magistrate  and 
refused  by  him;  nor  does  it  show  that  a 
motion  for  nonsuit  was  made,  or,  if  made,  the 
grounds  upon  which  it  was  made,  nor  does 
it  show  what  were  the  grounds  of  appeal  to 
the  circuit  court  The  record  should  show 
these  matters  in  order  that  we  may  know 
that  the  points  raised  by  the  exceptions  were 
presented  to  and  considered  by  the  circuit 
court,  for  we  have  frequently  held  that  we 
can  consider  no  question  which  was  not  pre- 
sented to  or  decided  by  the  circuit  court 

[2]  It  is  not  necessary  to  repeat  the  re^ 
quests  to  charge,  the  grounds  of  a  motion  for 
nonsuit,  or  the  grounds  of  appeal  to  the  cir- 
cuit court,  as  is  often  done.  A  simple  state- 
ment in  the  record  to  the  effect  that  they 
are  correctly  set  out  in  the  exceptions  is 
sufficient 

[3]  But,  waiving  the  defect  and  assuming 
that  the  same  points  presented  by  the  excep- 
tions were  properly  made  on  circuit,  we  can- 
not say  there  was  error  in  affirming  the  Judg- 
ment of  the  magistrate's  court  Sections  35S 
and  368  of  the  Code  of  Procedure  provide 
that  such  appeals  shall  be  heard  in  the  cir- 
cuit court  on  all  the  papers  in  the  case,  and 
the  testimony  taken  at  the  trial,  and  tliat 
"the  appellate  court  shall  give  Judgment  ac- 
cording to  the  Justice  of  the  cause,  without 
regard  to  technical  errors  and  defects  which 
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<]o  not  affect  the  merits.**  In  obedience  to 
the  statute,  the  circuit  court  might  have  con- 
cluded that  the  magistrate  erred  in  refusing 
some  or  all  of  the  defendant's  requests,  or 
in  admitting  some  or  all  of  the  testimony 
objected  to  by  defendant,  but  the  court  might 
have  thought,  upon  consideration  of  the  case 
on  the  merits,  that,  notwithstanding  such  er- 
rors, the  plaintiff  was  entitled  to  Judgment; 
und  as  there  was  evidence  which  would  have 
warranted  such  a  conclusion,  and  as  we  can- 
not say  that  the  Judgment  was  affected  or 
controlled  by  any  error  of  law,  it  must  be 
affirmed. 
Affirmed. 

GARY,  a  J.,  and  WOODS,  WATTS,  and 
FRASER,  JJ.,  concur. 


(93  S.  C.  362) 


BEAL  V.  DIVINE. 


•(Supreme  Court  of  South  Carolina.     Jan.  10, 

1913.) 

1.  Trial  (|  11*)— Docket— Transfer  from 
Law  to  Equity. 

The  order  in  which  legal  and  equitable  is- 
Bues  in  the  same  cause  shall  be  tried  is  dis- 
cretionary with  the  court,  and,  where  the  issues 
are  partly  legal  and  partly  equitable,  it  is  not 
error  to  deny  a  motion  to  send  the  case  to  a 
master,  although  the  legal  questions  must  be 
determined  on  the  law  side  of  the  court 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  28-30 ;   Dec.  Dig.  §  11.*] 

2.  Appeal  and  Eirror  ({  1139*)— Modifica- 
tion —  Determination  of  Legal  and 
E)quitable  Issues. 

Where  an  answer  sets  up  both  legal  and 
equitable  defenses,  among  them  fraud  and  mis- 
representation, and  asks  damages  therefor,  and 
defendant  can  get  all  the  relief  tisked  for  only 
by  prevailing  on  the  equity  side  of  the  court, 
the  Supreme  CJourt,  on  affirming  an  order  re- 
fusing to  transfer  the  cause  from  law  to  equity, 
will  direct  that,  if  plaintiff  shall  obtain  any 
judgment  against  the  defendant,  an  order  shall 
foe  passed  by  the  court  suspending  collection 
thereon  until  the  equitable  issues  raised  by  the 
pleadings  shall  be  tried  and  determined. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4448;  Dec.  Dig.  §  113d.*] 

Appeal  from  Common  Pleas  Circuit  Court 
•of  Colleton  County;    Frank  6.  Gary,  Judge. 

Action  by  Junius  E.  Beal  against  J.  J.  Di- 
vine, trustee.  From  an  order  refusing  to 
transfer  the  cause  from  the  law  to  the  eq- 
uity calendar  and  refusing  defendant's  mo- 
tion to  refer  the  issue  raised  by  the  plead- 
ings to  a  master,  defendant  appeals.  Af- 
firmed, and  cause  remanded,  with  directions. 

Howell  &  Gruber,  of  Walterboro,  for  ap- 
pellant Padgett,  Lemacks  &  Moorer,  of  Wal- 
terboro, for  respondent. 

WATTS,  J.  This  is  an  appeal  from  an 
order  of  Hon.  Frank  B.  Gary,  circuit  judge, 
refusing  to  transfer  the  cause  from  calendar 
1  to  calendar  2,  and  to  refer  the  issue  raised 
by  the  pleadings  in  the  cause,  to  the  master 


upon  motion  of  defendant  appellant.  The 
circuit  judge  refused  the  motion  on  the 
ground  that  the  complaint  sets  up  a  legal 
cause  of  action  properly  triable  by  a  jury. 
The  sole  question  raised  by  the  appeal  is 
whether  the  circuit  judge  was  in  error  in 
refusing  to  transfer  the  cause  from  calendar 
1  to  calendar  2  and  refer  the  same  to  the 
master;  the  appellant  contending  that  this 
is  an  action  for  specific  performance  of  con- 
tract, and  solely  cognizable  on  the  equity 
side  of  the  court,  and  respondent  contending 
that  it  Is  an  action  on  the  law  side  of  the 
court  and  that  a  trial  by  jury  was  a  mat- 
ter of  right. 

[1]  An  Inspection  of  the  pleadings  in  the 
cause  will  show  that  both  legal  and  equitable 
issues  are  raised.  The  complaint  shows  a 
plain  legal  action  for  the  recovery  of  money, 
only  with  the  exception  of  paragraph  8, 
which  asks  that  the  rights  and  interests  of 
the  parties  be  determined  under  a  contract  of 
sale  entered  Into  between  the  parties  as  to 
certain  lands  and  timbers.  The  answer  sets 
up  both  legal  and  equitable  defenses,  among 
other  defenses,  that  of  fraud  and  misrepre- 
sentation, and  asks  damages  for  that  Here, 
under  the  pleadings,  we  have  both  legal  and 
equitable  issues  to  be  tried.  The  order  In 
which  the  issues  are  to  be  tried  is  discretion- 
ary with  the  court  McCreery  Co.  v.  Myers, 
70  S.  C.  282,  49  S.  E3.  848 ;  Du  Bose  v.  Kell, 
76  S.  C.  313,  56  S.  E.  968;  Hickson  Lumber 
Co.  v.  Stallings,  83  S.  C.  49,  64  S.  B.  1015. 
His  honor  based  his  order  under  the  case  of 
Greenville  v.  Ormand,  44  S.  O.  119,  21  S.  E. 
642,  and  we  see  no  error  in  this.  The  defens- 
es set  up  are  some  of  them  legal  in  their 
nature  and  to  recover  on  them,  If  at  all,  must 
be  on  the  law  side  of  the  court 

[2]  While  It  is  true  that,  if  his  honor  had 
seen  fit  to  have  ordered  the  cause  placed  on 
calendar  2  and  have  tried  the  equity  is- 
sues first  and  reserved  the  legal  issues  until 
this  was  done,  no  irreparable  damage  would 
have  followed;  but  t^,  in  his  discretion, 
he  did  not  see  fit  to  do.  But  as  the  plaintiff 
asks  for  judgment,  and  the  defendant  can- 
not get  all  of  the  relief  he  asks  for  if  he  pre- 
vails in  the  defenses  set  up  on  the  law  side 
of  the  court  and  may  have  to  pay  judgment 
of  plaintiff  if  plaintiff  obtains  one  without 
getting  title  to  the  land  and  has  no  means  of 
getting  title  under  the  judgment  on  the  law 
side,  but  can  get  the  relief  asked  for  if  he 
prevails  on  the  equity  side  of  the  court,  we 
think  the  order  appealed  from  should  be  af- 
firmed, and  case  remanded  to  circuit  court, 
with  instructions  that,  if  plaintiff  should  ob- 
tain any  judgment  against  the  defendant  an 
order  should  be  passed  by  the  court  suspend- 
ing the  collection  of  the  same  until  the  eq- 
uitable issues  raised  by  the  pleadings  should 
be  tried,  determined,  and  adjudged. 

GARY,  C.  J.,  and  WOODS,  HYDRICK, 
and  FRASER,  JJm  concur. 
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(93  S.  C.  366) 

BRBWTON  T-  SHIRLEY. 

(Supreme  Court  of  South  Carolina.     Jan.  10, 

1913.) 

1.  JuDoie  (§  29*)— Amendment  — JuBisDic- 

TION. 

Where  a  judge,  when  he  signed  an  order 
sustaining  a  demurrer,  stated  that  he  would  al- 
low plain tiif  to  amend  Ills  complaint,  but  the 
signed  order  made  no  provision  for  such  leave 
to  amend,  he  lost  jurisdiction  to  give  leave  to 
amend  when  he  left  the  circuit. 

[Ed.  Note.— For  other  cases,  see  Judges, 
Cent  Dig.  {§  109-139;    Dec.  Dig.  §  29.*] 

2.  Judgment    (§    656*)— Final  Judgment- 
Res  Adjudicata. 

An  order  sustaining  a  demurrer  to  a  com- 
plaint was  a  final  judgment,  and  upon  adjourn- 
ment of  the  court  the  question  therebv  deter- 
mined became  res  judicata;  and  until  the  judg- 
ment dismissing  the  complaint  waa  set  aside 
there  was  no  complaint  which  could  be  amended. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  1167;   Dec.  Dig.  §  650.*) 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  John  S.  Wilson, 
Judge. 

**To  be  officially  reported." 

Action  by  Joseph  Brewton  against  W.  J. 
Shirley.  From  an  order  allowing  plaintiff  to 
amend  his  complaint,  the  defendant  appeals. 
Reversed. 

Sanders  &  De  Pass,  of  Spartanburg,  for  ap- 
pellant Stanyarne  Wilson  and  Gwynn  & 
Hannon,  all  of  Spartanburg,  for  respondent 

GARY,  C.  J.  This  is  an  appeal  from  the 
following  order:  "This  cause  came  up  be- 
fore me  at  my  last  holding  in  the  Spartan- 
burg court  upon  a  demurrer  to  the  complaint 
I  sustained  the  demurrer,  stating  at  the  time 
that  I  would  allow  the  plaintiff  to  amend  his 
complaint  by  setting  up  a  cause  of  action,  or 
causes  of  action,  which  may  be  properly  unit- 
ed. It  has  been  brought  to  my  attention  that 
the  order  signed  by  me  at  that  time  makes  no 
provision  for  such  leave  to  amend;  and  a 
motion  is  now  made  before  me  to  have  the 
said  order  to  conform  to  my  said  decision,  so 
as  to  allow  such  amendment.  The  omission 
above  referred  to  should  be  Incorporated  in 
the  order  signed  by  me.  It  is  therefore  or- 
dered that  the  said  order  be  corrected  by 
adding  the  following :  It  is  further  ordered 
that  the  plaintiff  have  leave  to  amend  his 
complaint,  as  he  may  be  advised,  by  stating 
therein  a  cause  of  action,  or  causes  of  action, 
which  may  be  properly  united  Ln  one  action. 
Biay  30,  1912.    Nunc  pro  tunc. 

John  S.  Wilson,  Circuit  Judge." 

The  said  order  was  granted  at  Manning,  S. 
C,  after  the  court  at  Spartanburg  had  ad- 
journed, and  his  honor,  Judge  Wilson,  had 
left  that  circDit 

[1]  The  exceptions  raise  the  question 
whether  he  had  Jurisdiction  to  grant  the  or- 
der allowing  the  plaintiff  to  amend  his  com- 
plaint The  case  of  Barrett  v.  James,  30  S. 
C.  329,  9  S.  E.  263,  shows  that  he  did  not 
have  such  jurisdiction  after  he  had  left  the 


circuit  In  which  he  sustained  the  demurro. 
The  presiding  Judge  had  the  right  to  with- 
draw or  amend  the  order  sustaining  the  de- 
murrer at  any  time  before  the  adjoommoit 
of  that  term  of  the  court ;  and  the  annooDce- 
ment  that  he  would  allow  the  plaintiff  to 
amend  his  complaint  was  manifestly  intend- 
ed only  to  allow  such  right  provided  the  re- 
quest to  amend  was  made  during  the  time  he 
had  control  of  the  order  sustaining  the  de- 
murrer. There  is  nothing  manifesting  an  in- 
tention on  his  part  to  dispense  with  any  of 
the  requirements  in  regard  to  amendments. 

[2]  There  is  another  reason  why  the  order 
to  amend  could  not  be  granted  after  the 
court  for  the  county  of  Spartanburg  had  ad- 
journed. The  action  of  the  court  in  sustain- 
ing the  demurrer  was  a  final  Judgment,  and 
the  questions  thereby  determined  became  res 
adjudicata.  Duke  v.  Telegraph  Co.,  71  S.  C. 
95,  50  S.  E.  675.  Therefore,  until  the  Jndg- 
ment  dismissing  the  complaint  was  set  aside 
or  modified,  there  was  no  complaint  before 
the  court,  which  could  be  amended. 

It  is  the  Judgment  of  this  court  that  the 
order  of  the  circuit  court  be  reversed. 

WOODS,  HYDRICK,  and  FRASER,  JJ.. 
concur.    WATTS,  J.,  disqualified. 

(U  Ga.  App.  864> 
SELL  T.  R.  L.  MOSS  &  CO.     (No.  3,644.) 
(Court  of  Appeals  of  Georgia.     Oct  2,  1912.) 

Dissenting  opinion.  For  opinion  of  the 
court,  see  75  S.  E.  985. 

RUSSELL,  J.  (dissenting).  I  think  the 
lower  court  erred  in  withdrawing  the  case 
from  the  Jury  and  directing  the  verdict,  and 
(though  I  have  endeavored  to  do  so)  I  can- 
not persuade  myself  to  concur  in  the  Judg- 
ment of  my  colleagues.  It  must  be  admit- 
ted that  the  question  of  Sell's  liability  to  the 
plaintiff  depends  entirely  upon  whether  the 
title  to  the  cotton  in  question  passed  from 
the  seller  to  the  buyer  prior  to  the  burning. 
The  trial  Judge  could  not  say  that  Moss  A 
Co.  were  entitled,  as  a  matter  of  law,  ta 
have  a  Judgment  against  Sell  for  the  differ- 
ence between  the  amount  they  paid  on  Sell's 
draft  and  the  value  of  the  cotton  actually  re- 
ceived after  the  fire,  unless  there  is  abso- 
lutely no  theory  upon  which  any  other  con- 
clusion can  be  reached,  and  unless  no  other 
deduction  can  be  drawn,  nor  other  inference 
from  the  facts  reasonably  supported.  Since 
the  lower  court  directed  the  verdict,  a  Judg- 
ment of  affirmance  in  this  case  does  not 
mean  merely  that  the  Judgment  of  the  lower 
court  w^as  authorized,  but  it  Is  a  solemn  ad- 
judication that  no  other  resulf  is  legally 
possible.  Unless  this  be  true,  the  numerous 
rulings  of  this  court  upon  the  exclusive  right 
of  the  Juries  in  every  case  to  declare  the 
facts  (beginning  with  Davis  v.  Kirkland,  1 
Ga.  App.  5,  58  S.  E.  209)  are  impotent  and 
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meaningless.  It  is  agreed  tbat  the  case  is 
controlled  by  a  correct  determination  of  the 
nature  and  effect  of  the  bill  of  lading,  and 
that  a  proper  decision  must  depend  upon  the 
application  of  the  ruling  in  Erwin  y.  Har- 
ris, 87  6a.  333,  13  S.  E.  513.  If,  under  that 
decision,  Sell,  in  delivering  this  cotton  to 
the  railroad  company,  had  taken  a  bill  of 
lading  to  his  own  order,  or  bad  taken  it  oth- 
erwise than  to  Moss  &  Co.,  delivery  to  the 
carrier  would  not  have  been  delivery  to 
Moss  &  Co.,  and  the  title  would  not  have 
IHussed  to  Moss  &  Co.  until  they  became  own- 
ers of  the  bill  of  lading.  On  the  other  hand, 
if  Sell,  in  delivering  the  cotton  to  the  car- 
rier, took  a  bill  of  lading  consigning  the  ship- 
ment to  Moss  &  Co.  without  any  reservation, 
neither  the  retention  of  the  bill  of  lading  nor 
a  third  person's  possession  of  that  paper 
would  defeat  Moss  &  Co.'s  right  to  the  pos- 
session of  the  shipment  or  their  title  under 
such  possession.  See  Central  R.  Co.  v.  Wil- 
llngham,  8  Ga.  App.  818,  70  S.  E.  199. 

From  an  examination  of  the  record  in  this 
case,  it  is  perfectly  clear  to  me  that  Sell  did 
not  take  (and  the  railroad  did  not  issue)  an 
"order  notify"  bill  of  lading,  and  thereby 
retain  title  in  himself  to  the  cotton;  and 
therefore,  having  delivered  the  cotton  to  the 
railroad  under  a  bill  of  lading  which  bound 
them  to  deliver  it  to  Moss  &  Co.,  the  inten- 
tion of  the  parties  is  at  least  issuable,  even 
if  every  circumstance  as  to  what  subsequent- 
ly transpired  is  taken  into  consideration. 
It  appears,  from  the  record,  that  the  bill  of 
lading  in  the  present  case  is  a  standard  bill 
of  lading  and  not  one  of  the  forms  used  In 
"order  notify*'  shipments,  and  that  the  ship- 
ment was  consigned  to  Moss  &  Co.  The 
usual  and  well-known  custom  in  preparing 
bills  of  lading  for  "order  notify**  shipments 
is  for  the  goods  to  be  consigned  to  the  shipper 
himself,  or  to  some  third  person,  with  a  nota- 
tion to  notify  the  real  or  would-be  purchaser. 

When  this  case  was  previously  before  this 
court,  the  decision  was  predicated  entirely 
upon  the  idea  that  the  transaction  turned 
upon  what  is  ordinarily  known  as  an  "order 
notify'*  bill  of  lading  with  a  draft  attached, 
and  the  first  headnote  shows  that  this  was 
the  only  point  upon  which  the  judgment  was 
reversed.  The  statements  in  the  opinion  (8  Ga. 
App.  page  590,  near  the  top,  70  S.  E.  19),  that 
''Sell  took  the  bill  of  lading  issued  to  his  or- 
der, attached  it  to  the  draft,"  and  (near  the 
bottom  of  the  same  page)  that  "Sell,  taking 
the  bill  of  lading  to  himself,"  etc.,  and  (at 
the  top  of  page  591  of  8  Ga.  App.,  page  19  of 
70  S.  E.)  that  "It  is  well  setUed  that  when 
the  seller  of  personal  property  takes  from 
the  carrier  a  bill  of  lading  therefor  to  his 
own  order,  and  attaches  It,"  etc.,  *this  is  a 
declaration  on  the  part  of  the  seller  that  he 
does  not  part  with  the  title" — all  show  that 
the  court  was  dealing  with  the  case  upon  the 
assumption  that  it  had  before  it  an  "order 
notify"  shipment  This  impression  was  cre- 
ated by  the  fact  that  upon  the  argument  of 


the  case  it  seemed  to  be  agreed  by  counsel 
that  the  bill  of  lading  in  effect  conformed 
to  the  requirements  of  an  "order  notify" 
bill  of  lading.  In  looking  Into  the  record 
now,  it  is  plain  that  such  is  not  the  case^ 
and  the  only  circumstance  which  could  give 
rise  to  such  construction  is  the  fact  that 
Sell  (unnecessarily,  so  far  as  appears),  in- 
dorsed the  bill  of  lading  by  writing  bis  name 
across  the  back  of  it  This  act  seems  to 
have  been  entirely  unnecessary,  because  the 
shipment  of  cotton  was  consigned  to  "B.  L. 
Moss  &  Cp.,"  and  they  would  have  been 
entitled  to  the  possession  of  the  cotton  up- 
on its  arrival  at  destination  regardless  of 
whether  the  draft  which  Sell  procured  to  be 
cashed  at  the  Hoschton  bank  had  been  paid 
or  not  It  certainly  did  not  effect  a  reten- 
tion of  title  in  Sell,  or,  in  my  opinion,  neces- 
sarily evidence  an  Intention  to  that  effect  up- 
on Sell's  part  It  does  not  appear  what 
Sell's  reasons  were  for  indorsing  the  bill  of 
lading,  but  as  the  shipment  was  plainly  con- 
signed to  "R.  L.  Moss  &  Co.,"  and  no  per- 
son was  named  to  be  notified,  a  Jury  would 
have  had  Just  as  much  right  to  infer  that 
Sell  placed  his  name  on  the  back  of  the  biU 
of  lading  as  a  guarantee  or  pledge  of  good 
faith  to  aid  him  in  getting  his  draft  imme- 
diately cashed  by  the  Hoschton  bank,  as  that 
was  intended  as  an  attempt  to  retain  tltle^ 
which  must  have  been  fruitless,  as  the  ship- 
ment was  consigned  to  Moss  &  Co.  without 
any  limitation  or  qualification.  And  if  it  be 
asked  what  was  the  object  of  Sell's  attach- 
ing the  bill  of  lading  to  his  draft  if  it  was 
not  to  retain  title,  it  seems  to  me  that  the 
pertinent  reply  is  that  the  very  terms  of  the 
bill  of  lading  would  authorize  a  Jury  to  infer 
that  this  was  done,  not  to  retain  title,  but  as 
evidence  to  Moss  &  Co.  that  he  had  com- 
plied with  a  condition  precedent  to  the  pay- 
ment of  the  draft  viz.,  the  delivery  of  the 
cotton  to  the  carrier. 

According  to  the  testimony,-  Moss  agreed 
to  buy  Sell's  cotton  and  to  pay  him  so  much 
for  it  and  impliedly  ordered  him  to  ship  it 
This  was  equivalent  to  saying,  "Deliver  the 
cotton  to  the  railroad  company  (which  the 
law  construes  In  such  cases  to  be  my  agent) 
and,  when  you  do,  I  will  honor  your  draft 
for  you."  It  is  settled  that  the  retention  of 
a  bill  of  lading  by  the  seller,  or  his  sending 
it  to  an  agent  to  collect  the  price,  does  not 
prevent  title  from  passing  to  the  buyer  upon 
delivery  to  the  carrier.  Stanton  v.  Eager, 
16  Pick.  (33  Mass.)  467.  In  my  view  of  the 
evidence,  there  is  also  confiict  (even  if  it  be 
admitted  that  Sell  is  indebted  to  Moss  &  Co. 
in  some  amount)  as  to  the  amount  of  the  in- 
debtedness; and  for  this  reason,  also,  the 
direction  of  a  verdict  was  error. 

So  tSLT  as  the  prior  dedaion  in  this  case  is 
concerned,  this  court  is  bound  by  any 'prop- 
osition of  law  involved  and  decided  in  the 
former  case,  but  the  rule  stare  decisis  is 
not  affected  by  the  correction  of  mistakes 
of  fact    There  has  happened  in  this  case 
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Just  what  occurred  In  this  court  In  Story 
V.  Butt,  2  Ga.  App.  119,  58  S.  E.  388.  When 
the  case  was  before  the  court  the  first  time, 
it  was  argued  and  decided  upon  the  assump- 
tion that  Jesse  C.  Story  had  given  a  "negoti- 
able promissory  note"  for  the  rent,  and  on 
that  theory  the  Judgment  of  the  court  below 
was  reversed.  When  the  case  came  back  to 
the  court  again  (5  Ga.  App.  540,  63  S.  E. 
658),  attention  was  called  to  the  fact  that  the 
recital  in  the  former  record  and  former  opin- 
ion in  the  case,  that  the  note  given  by  Jesse 
C.  Story  to  his  mother  was  "negotiable," 
was  a  mistake,  and  that  In  fact  it  was  not 
negotiable.  In  consequence  of  the  discovery 
of  this  mistake,  the  Judgment  was  reversed 
again  (as  it  should  have  been),  because  the 
question  as  to  whether  the  note  was  negoti- 
able or  not  negotiable  was  such  an  Impor- 
tant factor  in  the  case  as  to  absolutely  de- 
termine it  one  way  or  the  other.  So  In  this 
case  the  question  as  to  whether  Sell  took  the 
bill  of  lading  to  his  own  order,  or  merely  de- 
livered the  cotton  to  the  carrier  and  took 
a  bill  of  lading,  naming  Moss  &  Co.  as  con- 
signees, is  the  absolutely  controlling  point; 
for,  unless  Sell  took  the  bill  of  lading  to  his 
own  order,  delivery  to  the  carrier  was  de- 
livery to  Moss  &  Co. 

So  far  as  the  opinion  of  the  majority  re- 
fers to  the  provisions  of  section  4126  of  the 
Civil  Code,  this  view  of  the  case  Is,  In  my 
opinion,  unimportant,  and  a  decision  cannot 
be  affected  by  It,  because  the  proviso  of  the 
Code  section  expressly  declares  that,  "in 
cases  where  the  whole  or  any  part  of  the 
property  has  been  delivered  to  the  buyer, 
the  right  of  the  seller  to  collect  the  pur- 
chase money  shall  not  be  affected  by  its 
subsequent  loss  or  destruction.*'  Consequent- 
ly, If  Seirs  delivery  to  the  carrier  was  de- 
livery to  Moss  &  Co.,  he  would  be  entitled 
to  retain  the  entire  amount  of  the  draft 
which  represented  the  purchase  price  of  the 
cotton. 

In  my  opinion  the  trial  Judge  erred  In  di- 
recting the  verdict. 

01  Ga.  App.  860) 

WEBB  V.  STATE.     (No.  3,785.) 
(Court  of  Appeals  of  Georgia.    Sept  20,  1912.) 

(Syllahua  hy  Editorial  Staff.) 
Chimin AL  Law  (§S  778,  824*)— Trial  —  1n- 

STBUCTIONS— PbESUMPTTON     OF     INNOCENCE. 

It  is  the  duty  of  the  court,  even  in  the  ab- 
sence of  request,  to  charge  that  every  one  ac- 
cused of  a  crime  is  presumed  to  be  innocent 
until  his  guilt  is  established  bv  such  proof  as 
would  remove  any  reasonable  doubt 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  1846-1857,  19(50,  1967, 
1996r-2004;    Dec  Dig.  H  778,  824.*] 

On  motion  for  rehearing.    Denied. 
For  former  opinion,  see  75  S.  E.  816. 

RUSSELL,  J.  It  is  manifest  that  the 
most    Important    question    involved    in   this 


case  is  whether  the  Judgment  of  the  trial 
Judge,  refusing  a  new  trial,  should  be  re- 
versed because  of  the  court's  refusal  to  com- 
ply with  an  appropriate  written  request  to 
charge  the  Jury  to  the  effect  that  the  ac- 
cused was  presumed  to  be  Innocent  We 
have  been  unable  to  find  any  ruling  upon  the 
exact  question  in  any  of  our  Georgia  de- 
cisions, and  this  Is,  no  doubt,  due  to  the 
fact  that  our  trial  Judges  have  perhaps 
scarcely  ever  omitted  to  tell  the  Jury  in  the 
trial  of  a  criminal  case  that  the  defendant 
enters  upon  the  trial  with  the  presumption 
of  innocence  in  his  favor;  that  this  presump- 
tion is  in  the  nature  of  evidence  In  his  favor, 
and  remains  with  him  until  it  Is  rebutted  or 
overcome  by  evidence,  satisfactory  to  the 
Jury,  of  the  defendant's  guilt  beyond  a  rea- 
sonable doubt 

In  rendering  the  decision  in  this  case,  only 
two  Judges  presided,  and,  while  we  were 
agreed  that  the  Jury  should  be  informed 
(even  In  the  absence  of  a  request)  that  every 
one  accused  of  crime  is  presumed  to  be  hi- 
nocent  until  his  guilt  Is  established  by  such 
proof  as  would  remove  any  reasonable  doubt, 
we  differed  as  to  whether  the  instructions 
actually  given  by  the  court  sufficiently  con- 
formed to  this  requirement,  which  is  ele- 
mentary law.  The  point  was  not  overlooked, 
as  is  stated  in  the  motion  for  rehearing;  but, 
as  we  were  agreed  that  no  other  ground  of 
the  motion  required  the  grant  of  a  new  trial, 
and  as  the  court  was  equally  divided  in  opin- 
ion as  to  this  ground  (and  for  this  reason 
an  affirmance  of  the  Judgment  of  the  lower 
court  would  in  any  event  have  resulted  as  a 
matter  of  law),  It  was  not  thought  necessary 
to  make  any  reference  to  this  special  point 
in  the  headnote. 

It  must  be  admitted  that,  if  other  language 
can  be  used  as  a  substitute  for  a  direct  in- 
struction, such  as  we  have  summarized  above, 
the  trial  Judge  In  the  present  case,,  by  infer- 
ence at  least,  practically  submitted  the  prin- 
ciple to  the  Jury ;  because,  not  only  were  the 
Jury  more  than  once  Instructed  that  they 
must  be  satisfied  of  the  defendant's  guilt  be- 
yond a  reasonable  doubt,  but  they  were  fur- 
ther told  that  the  mere  plea  of  "not  guilty** 
formed  the  issue,  and  put  upon  the  state  the 
burden  of  proving,  beyond  a  reasonable 
doubt,  every  material  allegation  in  the  in- 
dictment. As  stated  above,  it  is  one  of  the 
elementary  principles  of  criminal  Jurispru- 
dence that  the  presumption  of  Innocence  Is 
an  instrument  in  the  nature  of  proof,  which 
provided  one  accused  of  crime  with  a  sub- 
stantial defense,  and  will  prevent  his  convic- 
tion, unless  and  until  it  Is  removed  by  satis- 
factory proof  of  his  guilt;  and  in  most  Juris- 
dictions it  is  held  to  be  error  if  there  Is  a 
failure  on  the  part  of  the  court  to  instruct 
the  Jury  to  that  effect  However,  there  Is 
respectable  authority  to  the  effect  that  the 
failure  to  Instruct  the  Jury  upon  the  pre- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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sumption  of  Innocence  is  not  reversible  er- 
ror, wbere  the  court  instructs  the  Jury  that 
'*the  law  requires  that  the  state  shall  prove 
the  material  elements  of  the  crime  beyond 
reasonable  doubt."  Morehead  v.  State,  34 
Ohio  St  212. 

In  Alabama  and  California  the  presumi)- 
tion  of  innocence  and  the  doctrine  of  reason- 
able doubt  are  treated  as  practically  synony- 
mous. Ogletree  v.  State,  28  Ala.  603 ;  Moore 
V.  State,  44  Ala.  15;  People  v.  Lenon,  79 
Cal.  625,  631,  21  Pac.  967.  However,  Green- 
leaf,  in  his  text-book  on  Evidence  (volume  1, 
§  34),  says:  ''This  legal  presumption  of  inno- 
cence is  to  be  regarded  by  the  Jury  in  every 
case  as  a  matter  of  evidence  to  the  benefit 
of  which  the  party  is  entitled."  And  we  are 
agreed  ttuit  the  accused  is  entitled,  if  he  re- 
quests it,  to  have  the  Jury  told  that  every 
man  is  presumed  to  be  innocent  until  his 
guilt  is  proved  beyond  a  reasonable  doubt — 
either  in  this  language  or  In  some  substan- 
tially equivalent  expression.  The  only  ques- 
tion is  as  to  whether  the  language  used  by 
the  trial  Judge  in  the  present  case,  and  to 
which  reference  has  heretofore  been  made, 
was  sufficiently  explicit 

Those  Interested  in  a  noteworthy  and 
classic  discussion  of  the  subject,  with  cita- 
tions from  the  earliest  authorities,  will  do 
well  to  read  the  able  opinion  of  Mr.  Justice 
(now  CJhlef  Justice)  White,  in  Coffin  v.  Unit- 
ed States,  156  U.  S.  432,  15  Sup.  Ct  .394, 
39  L.  Ed.  481,  which  the  writer  thinks  states 
the  true  rule. 

(12  Ga.  App.  425) 

COKER  V.    STATE.     (No.   4,386.) 
(Court  of  Appeals  of  Georgia.    Oct  22,  1912.) 

Concurring  opinion. 

For  majority  opinion,  see  76  S.  B.  103. 

RUSSELL,  J.  (specially  concurring).  I 
concur  in  the  ruling  announced  in  the  head- 
note,  and  agree  that  the  Judgment  should  be 
reversed,  because  the  facts  disclosed  by  the 
record  in  the  particular  case  show  that  the 
accused  was  carrying  the  pistol  only  upon 
premises  of  which  he  was  in  lawful  control, 
and  which  could  properly  be  called  his  home. 
I  do  not  think  the  act  should  be  so  construed 
as  to  authorize  even  a  farmer  to  carry  a 
pistol  (unless  he  has  a  license)  "anywhere 
on  his  farm  where  he  may  have  occasion  to 
go."  In  my  opinion,  the  words  "home  or 
place  of  business,*'  as  used  in  the  act,  may 
reasonably  include  that  portion  of  a  land- 
lord's premises  of  which  he  retains  control, 
as  well  as  his  dwelling  house  and  other  build- 
ings necessarily  appurtenant  thereto.  This 
would  include  lands  cultivated  by  croppers, 
for  tbey  are  presumed  to  cultivate  and  gath- 
er the  crops  under  the  supervision  of  their 
landlord  or  bis  agent;  but  even  farm  lands 
when  occupied  by  tenants,  cannot  be  said  to 
be  included  within  either  of  the  terms  "home** 


or  "place  of  business,'*  and  the  mere  fact  that 
the  owner  of  the  premises  perhaps  derives  an 
income  from  the  rental  does  not,  in  my  opin- 
ion, authorize  him  upon  such  portions  of 
his  farm  land  to  carry  a  pistol  without  hav- 
ing obtained  the  license  required  by  law. 

In  Boyd  v.  State,  10  Ga.  App.  451,  73  S.  E. 
551,  we  held  that,  where  the  cropper  did  not 
live  in  the  same  dwelling  house  with  the 
landlord,  the  dwelling  house  of  the  landlord 
could  not  be  construed  to  be  the  cropper's 
place  of  business.  This  ruling,  which  is 
adhered  to  by  this  court,  was  based  upon  the 
proposition  that  the  status  of  the  home  and 
place  of  business  (excepted  by  the  statute 
from  the  operation  of  the  law  requiring  a 
license)  is  fixed  by  the  nature  of  one's  posses- 
sion and  occupancy  of  such  home  or  place  of 
business,  rather  than  by  the  nature  of  his 
ownership  or  the  extent  of  his  title.  Farm 
land  in  the  possession  of  a  tenant — either  of 
one  who  pays  standing  rent  or  of  one  who 
pays  a  share  of  the  crop  as  rental— is  the 
home  or  place  of  business,  or  the  home  and 
place  of  business,  as  the  case  may  be,  of  the 
tenant  During  the  continuance  of  the  ten- 
ancy the  landlord  and  owner  is  not  entitled 
to  the  possession  of  the  premises,  but  the 
tenant  is.  Premises  which  the  owner  has 
rented  to  another  are  neither  his  home  nor 
his  place  of  business,  unless  it  be  by  virtue 
of  some  contract  varying  the  usual  relation 
of  landlord  and  tenant  And  hence,  on  such 
portions  of  a  farm  as  are  rented,  a  pistol 
cannot  lawfully  be  carried  without  a  license. 

(12  Ga.  App.  155) 

WOOD  et  al.  v.   SOUTHERN  TRUST   CO. 

(No.  4,505.) 

(Court  of  Appeals  of  Georgia.    Jan.  22,  1913.) 

f Syllabus  hy  the  Court.) 

PIJLA.DINO  (§  225*)— Amendment— Demurrer. 
The  defendant  failing  to  amend  his  plea 
as  indicated  by  the  court,  and  without  such 
amendment  the  plea  setting  np  no  defense,  the 
court  properly  struck  it  on  demurrer. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
CJent  Dig.  §§  575-582 ;   Dec.  Dig.  §  225.*] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  the  Southern  Trust  Company 
against  J.  B.  Wood  and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Affirmed. 

This  was  a  suit  brought  by  the  Southern 
Trust  Company,  as  payee,  against  J.  B. 
Wood,  as  maker,  and  Sam  B.  Adams,  as  in- 
dorser,  on  seven  promissory  notes.  Each  of 
the  notes  (except  as  to  date  of  maturity) 
was  as  follows:  "$65.00.  little  Ro<^,  Ark., 
May  19,  1910.  March  1,  1911,  after  date,  we 
or  either  of  us  promise  to  pay  to  the  order  of 
Southern  Trust  Co.  sixty-flve  &  no/100  dol- 
lars, for  value  received ;  negotiable  and  pay- 
able, without  defalcation  or  discount,  at  the 
Southern  Trust  Co.,  of  Little  Rock,  Arkan- 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexi 
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sas,  with  interest  ftom  date  at  the  rate  of 
eight  per  cent  per  annum  until  paid.  The 
milkers  and  Indorsers  of  this  note  hereby 
aeveralJy  waive  presentment  of  [for?]  pay- 
ment, notice  of  nonpayment  and  protest  J. 
M.  Halliburton.  J.  B.  Wood.  No.  12764. 
Due  8/1/U." 

It  was  alleged  in  the  petition  that  the 
whereabouts  of  Halliburton  and  Adams  were 
unknown,  and  that  they  were  not  residents 
of  the  state  of  Georgia,  and  that  demand  for 
payment  had  been  made  upon  J.  B.  Wood  of 
Fulton  county  and  refused;  and  judgment 
was  asked  against  Wood  for  the  amount  of 
the  notes.  Wood  filed  a  plea  in  substance  as 
follows:  He  admits  the  execution  of  the 
notes,  and  that  demand  was  made  upon  him 
for  payment,  but  says  (paragraph  4)  that  he 
is  not  indebted  to  the  plaintiff;  that,  al- 
though he  signed  the  notes,  apparently  as 
maker,  he  was  in  reality  only  surety  for  J. 
M.  Halliburton;  that  the  agreement  between 
said  Halliburton  and  himself  was  that  Hal- 
liburton, before  said  notes  were  used  or  giv- 
en to  the  plaintiff,  would  secure  two  addi- 
tional Indorsers,  to  wit,  Wm.  R.  Tucker  and 
Sam  B.  Adams;  and  this  agreement,  defend- 
ant is  advised  and  believes,  was  known  to 
plaintiff;  that  the  said  Halliburton,  after 
securing  the  signature  of  the  defendant,  fail- 
ed to  secure  the  indorsement  of  Tucker,  and 
delivered  the  notes  to  the  plaintiff  without 
having  secured  said  indorsement  Para- 
graphs 5,  6,  and  7.  Defendant  is  further 
advised  and  believes  that  the  plaintiff  had 
a  claim  against  Halliburton  at  the  time  the 
notes  were  given,  and  that  the  plaintiff 
agreed  with  Halliburton,  who  was  in  its  em- 
ploy, that  it  would  retain  Halliburton  in 
its  employ  until  all  the  notes  were  paid 
and  would  deduct  from  his  salaiy  a  certain 
amount  each  month  until  payment  of  all  the 
notes.  After  securing  the  notes,  however, 
plaintiff,  as  this  defendant  is  advised  and 
believes,  discharged  Halliburton  from  its 
employ,  thereby  Increasing  the  risk  of  this 
defendant  as  surety.  Defendant  further  al- 
leges that  the  first  of  these  notes  fell  due 
more  than  one  year  prior  to  the  bringing  of 
the  suit ;  that  plaintiff,  knowing  the  where- 
abouts of  Halliburton,  and  knowing  that  this 
defendant  was  merely  a  surety  and  a  mere 
accommodation  indorser,  and  knowing  that 
this  defendant  never  received  anything  for 
the  notes  and  never  obtained  any  advantage 
therefrom,  failed  and  refused  to  collect  from 
Halliburton  or  to  bring  suit  against  him; 
that,  after  the  notes  were  given,  Halliburton 
moved  without  the  jurisdiction  of  the  state  of 
Arkansas;  that  and  the  failure  of  the  plain- 
tiff to  press  the  collection  of  the  notes  against 
the  principal  increased  the  risk  of  this  de- 
fendant as  surety  thereon,  and  defendant  Is 
discharged  thereby.  The  defendant  further 
shows  that,  although  the  said  notes  were  in 
the  hands  of  the  plaintiff,   this   defendant 


was  not  notified  of  the  nonpayment  of  tilie 
notes  until  several  months  after  the  first 
of  them  fell  due  and  remained  unpaid,  and 
defendant's  risk  as  surety  was  thus  Increas- 
ed. Phiintiff  demuTred  to  this  plea  on  the 
ground  that  no  good  defense  was  set  out; 
and  the  demurrer  was  sustained;  the  court 
rendering  the  following  judgment:  'Para- 
graphs 5,  6,  and  7  of  the  plea  are  strlckoi. 
Unless  paragraph  4  Is  amended  within  10 
days  from  this  date  by  alleging  directly  that 
the  plaintiff  knew  of  the  alleged  agreement, 
the  ^tire  plea  will  be  stricken." 

Scott  &  Davis,  of  Atlanta,  for  plaintifliB 
in  error.  Walter  R.  Brown,  of  Atlanta,  tor 
defendant  in  error. 

HILL,  G.  J.    Judgment  affirmed. 

(12  Oa.  App.  119) 

SBiflTH  T.  J.  M.  WALKBEN  MILLINBRT 

CO.     (No.  4,810.) 
(Court  of  Appeals  of  Georgia.    Jan.  22,  1913.) 

(Syllabus  by  the  Court.) 
Cebtiobabi  (I  5*)  —  Revucw  —  Second  Ckbt 

TIOBABI. 

Even  If  an  entirely  different  conclnsion 
shonld  have  been  reached,  and  even  though  the 
judgment  upon  the  certiorari  would  have  been 
different  but  for  Intermediate  error,  yet,  where 
there  is  a  judgment  on  the  merits  of  die  cer- 
tiorari, it  matters  no  more  that  it  was  com- 
pelled by,  and  is  in  fact  wholly  dependent  upon* 
an  intermediate  error  antecedent  to  the  judg- 
ment, than  that  the  judgment  is  error.  The 
only,  remedy  in  either  event  must  be  sought  by 
writ  of  error.  A  renewal  of  the  suit  by  a  sec- 
ond certiorari  Ib  not  available. 

[Ed.  Note.— For  other  cases,  see  Certiorari. 
Cent  Dig.  §1  5,  6;   Dec  Dig.  I  fi.^ 

Error  from  Superior  Court,  E\ilton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  the  J.  M.  Walkeen  Millinery  Com- 
pany against  C.  H.  Smith.  From  an  order 
refusing  a  certiorari,  defendant  brings  er- 
ror.    Affirmed. 

E3.  A.  Angler,  of  Atlanta,  for  plaintiff  in 
error.  Virlyn  B.  Moore,  of  Atlanta,  for  de- 
fendant in  error. 

RUSSELL^  J.     Judgment  affirmed. 


(12  Ga.  App.  159) 
ANGLIN  ▼.  STATE.    (No.  4,625.) 
(Court  of  Appeals  of  Georgia.    Jan.  22,  1913.) 

(ByUahu9  by  the  Court,) 

Licenses  (I  19*) — ^Exemptions— Confedsratb 
Soldiers. 

In  availing  himself  of  the  benefits  of  the 
exemption  from  license  taxes  conferred  by  the 
certificate  of  the  ordinary,  a  confederate  soldier 
may  employ  clerks  and  other  employ^  in  the 
operation  of  any  business  which  the  certificate 
authorizes  him  to  conduct  "As  a  matter  of 
course,  his  servants  and  employes  are  also  pro- 
tected by  the  certificate  under  which  he  operates, 
and  cannot  themselves  be  called  upon  to  pay 
for  any  license  covered  by  the  exemption  grant- 
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ed  to  him.*'     Hartfield  ▼.  Columbas,  109  Ga. 
115,  34  S.  E.  289. 

(Ed.  Note.— For  other  cases,  see  Llcensea, 
Cent  Dig.  §§  48-64 ;  Dec  Dig.  |  19.*] 

Error  from  City  Court  of  Americas ;  W.  M. 
Harper,  Judge. 

Robert  AngHn  was  convicted  of  peddling 
without  payment  of  the  peddler's  tax,  and 
brings  error.    Reversed. 

L.  J.  Blalock,  of  Americus,  for  plaintiff  in 
error.  J.  R.  Williams,  Sol.  Gen.,  of  Ameri- 
cos,  for  the  Stata 

RUSSET/Ii,  J.  Robert  Anglin  was  present- 
ed for  peddling  before  registering  and  paying 
the  peddler's  tax  for  the  year  1912.  By 
agreement  of  counsel,  he  was  tried,  upon  an 
agreed  statement  of  tacts,  before  the  court, 
without  the  interrention  of  a  jury.  It  was 
agreed  that  Z.  T.  Anglin,  the  father  of  the 
defendant,  had  a  Confederate  soldier's  li- 
cense to  peddle,  and  was,  by  the  proper  or- 
dinary's certificate  and  otherwise,  qualified 
to  peddle,  and  that,  although  the  defendant 
had  no  license  to  peddle,  he  was  hired  by  his 
father  for  wages,  had  no  interest  himself  in 
the  business,  and  peddled  and  worked  as  an 
employ^  and  agent  of  his  father.  None  of 
the  articles  which  the  accused  was  alleged  to 
have  peddled  fall  within  those  businesses 
which  are  unaffected  by  a  Confederate  vet- 
eran's certificate.  The  court  adjudged  the 
defendant  guilty,  and  the  present  writ  of  er- 
ror challenges  that  judgment. 

In  our  opinion,  the  ruling  in  this  case  must 
be  controlled  by  the  decision  of  the  Supreme 
Court  in  Hartfield  v.  Columbus,  109  Ga.  112, 
84  S.  B.  288:  It  is  true  that  in  that  case  the 
court  was  dealing  only  with  a  municipal  or- 
dinance, and  the  indictment  in  this  case  con- 
cerns the  payment  of  a  state  tax  levied  upon 
peddlers;  but  the  essential  principle  under- 
lying both  cases  is  identical.  Waiving  the 
consideration  of  the  constitutionality  of  such 
legislation,  for  that  point  is  not  before  us,  it 
is  perfectly  clear  that  it  was  the  intention 
of  the  Legislature,  in  the  adoption  of  sec- 
tions 188^1891  of  the  Civil  Code  (1910),  to 
confer  upon  Confederate  soldiers  a  substan- 
tial benefit  by  the  grant  of  the  exemption 
from  license  fees.  It  was  an  act  of  quasi 
classification.  No  member  of  this  court  ques- 
tions the  wisdom  of  the  General  Assembly, 
or  the  propriety  of  its  action,  in  thus  indi- 
rectly conferring  upon  them  a  slight  reward 
for  their  patriotism  and  the  hardships  they 
endured.  The  language  of  section  1891  is  un- 
ambiguous: "Upon  making  and  filing  the  af- 
fidavit provided  for  in  the  preceding  section, 
the  ordinary  shall  issue  a  certificate  stating 
that  said  Confederate  soldier  has  taken  the 
oath  prescribed  by  law,  which  certificate 
shall  authorize  the  Confederate  soldier  mak- 
ing such  aflldavit  and  holding  such  certif- 
icate to  conduct  the  business  hereinbefore 
designated,  in  any  county  or  municipality  of 


t*hls  state,  without  procuring  a  license  or  be^ 
ing  subject  to  any  tax  therefor:   Provided 
he  shall  not  sell  whisky  or  sewing  machines." 
The  only  question  involved  in  the  present 
case  is  whether  a  Confederate  soldier  can 
peddle  by  means  of  an  agent  or  employe,  or 
whether  the  benefit  which  the  state  sought 
to  confer  upon  him  Is  restricted  to  such  ped- 
dling as  his  physical  strength  will  permit 
him  to  conduct  in  person.    We  infer  that  it 
was  the  intention  of  the  Legislature  to  al- 
low Confederate  veterans  to  employ  agents, 
servants,  or  other  employes  in  the  conduct 
of  their  peddling,  where  it  appears  that  the 
alleged  agents  and  employes  do  in  fact  and  In 
good  faith  sustain  that  relation  to  the  hold- 
er of  the  certificate.    A  mere  subterfuge  or 
device   by   which   the   Confederate  soldier'^ 
certificate  would  be  used  to  relieve  other  ped- 
dlers  would,   of   course,   not   relieve   bogus 
agents  and  employes  from  the  payment  of 
the  license  tax  which  peddlers  are  by  law 
required  to  pay ;  and  in  any  case  the  employ- 
ment   of    an    unusual    number  of  so-called 
agents   would   offer   reasonable   grounds   of 
suspicion  of  the  bona  fides  of  the  transact 
tlon.     The  Legislature  seems  to  have  had 
this  view  of  the  case  in  mind  In  the  passage 
of  the  act  of  1892  (Laws  1892,  p.  99),  now 
embodied  in  section  1892  of  the  Civil  Code; 
for,  in  authorizing  Confederate  soldiers  to- 
carry  on  the  business  of  daguerrean«  photog- 
rapher, or  similar  artist,  without  paying  the 
license,  it  was  especially  enacted  that  thfe 
privilege  should  not  extend  to  any  person 
who  had  as  many  as  three  employ^.    And 
this  very  limitation  in  section  1892  clearly 
evidences  that  the  Legislature  intended  that 
the  privileges  conferred  by  such  exemption 
as  we  are  now  dealing  with  might  lawfully 
be  exercised  through  such  agents  as  the  Con- 
federate soldier  might  employ.    So  much  as 
to  the  intention  of  the  General  Assembly. 
However,  we  do  not  place  our  ruling  solely  up- 
on this  ground. 

In  the  Hartfield  Case,  supra,  the  Supreme 
Court  had  before  it,  for  construction,  sec- 
tion 1642  of  the  Code  of  1895,  as  amended 
by  the  act  of  December  9,  1897  (Acts  1897, 
p.  24).  Hartfield  was  the  driver  of  a  dray, 
working  for  wages,  as  a  servant  of  Chris- 
tian, who  had  the  certificate  from  the  ordi- 
nary of  Muscogee  county,  authorizing  him 
to  conduct  the  business  wltiiout  a  license; 
and  the  judge  of  the  superior  court  held 
that  Hartfield  was  subject  to  a  drayman*;^ 
license.  The  Supreme  Court  reversed  thig 
decision,  and  Presiding  Justice  Lumpkin,  in 
delivering  the  opinion  of  the  court,  used  the 
following  language:  "We  are  firmly  of  the  ■ 
opinion  that  under  the  law  the  holder  of 
such  a  certificate  is  authorized  to  engage  in 
business  generally,  and  therefore  to  carry 
on  as  many  lines  of  business  as  he  may  be 
able  with  his  own  means  to  conduct  in  his 
own  name   and   on   his   own   account     Of 
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76  S.E.--63 


994 


76  SOUTHEASTERN  REPORTER 


(Qm. 


course,  he  could  not  legally  transfer  his  prlv- 
ilege»  directly  or  Indirectly,  to  another.  We 
accordingly  hold  that  a  Confederate  soldier 
having  a  proper  certificate  from  the  ordinary 
may  carry  on  a  draying  business  without 
paying  any  license  for  the  privilege  of  so 
doing,  and  also  without  paying  any  specific 
taxes  upon  the  drays  used  by  him  in  con- 
nection therewith ;  and,  further,  that  he 
may  engage  in  selling  wood  and  delivering 
the  same  by  wagons  without  becoming  lia- 
ble for  any  municipal  tax,  either  upon  his 
occupation,  or  upon  the  vehicles  by  means  of 
which  his  business  is  conducted.  As  a  mat- 
ter of  course,  his  servants  and  employes  are 
also  protected  by  the  certificate  under  which 
he  operates,  and  cannot  themselves  be  call- 
ed upon  to  pay  for  any  license  covered  by 
the  exemption  panted  to  him.  It  follows 
from  the  above  that  the  conviction  of  the 
plaintiff  in  error  was  unlawful,  and  that  the 
superior  court  erred  in  holding  to  the  con- 
trary." 

We  are  aware  that  in  the  recent  case  of 
Smith  V.  Whiddon,  138  Ga.  471,  75  S.  B.  635, 
it  was  ruled,  upon  the  authority  of  Howard 
V.  Reid,  51  Ga.  328,  that  the  one  who  ac- 
tually travels  as  the  vendor  of  patent  med- 
icines is  liable  for  the  payment  of  the  license 
tax,  although  he  is  acting  only  as  the  agent 
or  employ^  of  a  disabled  or  indigent  Confed- 
erate soldier,  who,  under  the  provisions  of 
secUon  18S8  of  the  Civil  Code,  is  authorized 
to  peddle  without  obtaining  a  license.  This 
ruling  is  relied  upon  by  counsel  for  the  state 
in  the  present  case.  This  court  is  bound  to 
follow  the  rulings  of  the  Supreme  Court  as 
precedents,  and  it  does  so  without  question. 
However,  no  rule  is  better  settled  than  that, 
where  there  is  a  conflict  in  the  decisions  of 
the  same  authority,  the  older  decision  must 
prevail;  and  for  that  reason  we  are  bound 
by  the  ruling  in  the  109th  Georgia,  rather 
than  that  in  the  138th.  The  earlier  ruling 
is  not  referred  to  by  counsel  in  the  present 
case;  and  it  is  also  to  be  remariied  that  in 
the  case  of  Howard  v.  Reid,  51  Ga.  329, 
Judge  Trippe  was  merely  laying  down  the 
rule  that  processes  should  issue  against  the 
person  who  actually  peddles,  and  not  against 
a  nonresident,  who  would  not  be  subject  to 
indictment  for  misdemeanor  in  case  he  fail- 
ed to  comply  with  the  law.  The  question  as 
to  whether  a  Confederate  soldier  (who  has 
been  placed  in  a  noteworthy  class)  presents 
an  exception  to  the  general  rule  was  not  be- 
fore the  court.  In  the  Hartfleld  Case  the 
identical  question  was  squarely  presented 
and  definitely  decided. 

To  say  that  a  disabled  Confederate  soldier 
can  only  use  the  exemption  from  license  tax, 
which  the  state  has  conferred,  for  the  pur- 
pose of  peddling  such  articles  as  he  can  per- 
sonally sell  would  be  practically  to  subvert 
the  clear  intention  of  the  General  Assembly, 
which  was  to  convey,  not  a  shadowy,  but 


a  substantial,  privilege^  If  a  sham  agency, 
or  the  employment  of  an  agent  as  a  mere 
subterfuge  to  avoid  the  payment  of  the  li- 
cense tax,  is  attempted.  Justice  is  not  sa 
blind  that  the  discovery  of  the  truth  cannot 
confidently  be  relied  upon.  But  the  Legis- 
lature must  have  foreseen  that,  with  the 
lapse  of  time,  the  Confederate  soldier  would 
be  obliged  to  use  an  agent  and  engage  the 
assistance  of  employ^,  if  he  carried  on  any 
business  whatever;  and  as  these  recipients 
of  the  benefactions  of  classification  totter 
more  and  more  weakly  under  the  weight  of 
advancing  years  the  necessity  for  the  em- 
ployment of  assistance  will  become  even 
greater.  Surely  it  was  not  the  intention  of 
the  General  Assembly  to  say:  "So  long  as 
you  are  able-bodied  and  in  no  great  need  of 
exemption,  we  will  extend  It  to  you;  but 
when  age  weakens  and  poverty  increases  to 
the  point  where  you  really  need  assistance 
we  will  compel-  you  personally  to  do  the 
work  necessary  to  avail  yourself  of  our 
benefaction,  or,  if  you  are  too  weak  to  do 
this,  the  exemption  is  withdrawn.*'  As  was 
said  in  Burch  v.  Ocilla,  5  Ga.  App.  70,  62  S. 
E.  668:  "No  policy  has  been  more  tenacious- 
ly or  more  properly  adhered  to  in  this  state 
than  that  of  extending  to  Confederate  sol- 
diers, with  proper  qualifications,  every  pos- 
sible exemption  not  forbidden  by  the  Con- 
stitution. It  is  beyond  the  power  of  the 
Legislature  to  pass  an  exemption  in  their 
favor  as  to  their  property  tax;  but  it  is 
within  the  power  of  the  Legislature,  and  it 
is  the  policy  of  the  state,  to  exempt  certain 
classes  of  Confederate  veterans  from  all  spe- 
cial license  taxes." 

In  our  opinion,  the  only  disputed  point  in 
this  case  is  squarely  ruled  by  the  Supreme 
Court  in  the  Hartfield  Case,  supra;  and  It 
being  agreed  that  the  defendant  was  a  bona 
fide  agent  of  the  Confederate  soldier,  having 
no  Interest  in  the  business  and  making  no 
sales  except  for  the  veteran,  the  lower  court 
erred  in  adjudging  him  guilty. 

Judgment  reversed. 

(12  Oa.  App.  145^ 

TOWN  OF  CLIMAX  r.  JETER  et  aL 
(No.  4,468.) 

(Court  of  Appeals  of  Georgia.    Jan.  22,  1913.) 

(Eyllahus  ly  the  Court.) 

Certiorabi  (§  72* )— Liability  on  Bonds- 
Estoppel  TO  AssEBT  Liability. 

Where  a  certiorari,  sued  out  to  review  a 
Judgment  of  a  municipal  court,  is  dismissed  by 
the  superior  court  because  no  proper  statutory 
supersedeas  bond  has  been  given,  and  this 
Juagment  is  acquiesced  in  by  the  party  suing 
out  the  certiorari,  the  municipality  which  re- 
ceived the  benefit  of  the  dismissal  cannot  sub- 
sequently sue  the  obligors  in  the  bond  because 
of  a  breach  thereof.  Having  obtained  a  judg- 
ment dismissing  the  certiorari,  on  the  ground 
that  the  bond  was  void,  the  municipaii^  will 
not  subsequently  be  allowed  to  assume  the 
contrary   position   that  the   bond  is  valid,   ei- 
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ther  as  a  statutory  bond  or  at  a  common-law 
obligation. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  §§  214-218;   Dec.  Dig.  §  72*] 

Error  from  City  Court  of  Bainbridge ;  W, 
M.  Harrell,  Judge. 

Action  by  the  Town  of  Climax  against  J. 
W.  Jeter  and  others.  From  a  judgment  for 
defendants,  plaintiff  brings  error.    Affirmed. 

T.  S.  Hawes,  of  Bainbridge,  for  plaintiff  In 
error.  M.  E.  O'Neal  and  Russell  &  Custer, 
all  of  Bainbridge,  for  defendants  in  error. 

HIIJj,  C.  J.  Jeter  was  convicted  by  the 
municipal  court  of  the  town  of  Climax  of  the 
ylolation  of  an  ordinance  of  the  town  -and 
sentenced  to  imprisonment,  to  be  released  on 
payment  of  a  fine.  Being  dissatisfied  with 
the  Judgment  of  the  municipal  court,  he  sued 
out  a  writ  of  certiorari,  giving  a  supersedeas 
bond,  which  was  duly  approved  by  the  mayor 
of  the  town  of  Climax.  When  the  certiorari 
came  on  to  be  heard  in  the  superior  court, 
it  was  dismissed,  because  Jeter  had  not  giv- 
en a  proper  certiorari  bond  as  provided  by 
statute.  This  judgment  was  acquiesced  in 
by  Jeter.  Subsequently  the  town  of  Climax 
brought  suit  upon  this  bond  against  Jeter 
and  his  sureties,  claiming  a  breach  thereof 
by  Jeter,  in  that  he  had  failed  to  appear  and 
abide  the  Judgment  of  the  court  as  provided 
in  the  bond.  To  this  suit  Jeter  and  his  sure- 
ties filed  a  demurrer,  based  upon  the  ground 
that,  as  the  town  of  Climax  had  invoked 
and  obtained  a  decision  from  the  superior 
court,  dismissing  the  bond  sued  on,  because 
it  was  void,  as  not  having  been  given  in  com- 
pliance with  the  law  relating  to  certiorari 
bonds  in  municipal  courts,  and  this  Judg- 
ment bad  been  acquiesced  in  by  Jeter,  the 
town  of  Climax  could  not  maintain  a  suit 
to  recover  the  penalty  of  the  bond.  This  de- 
murrer was  sustained,  and  the  town  of  Cli- 
max brings  error. 

It  is  insisted  by  the  attorney  for  plaintiff 
in  error  that  the  bond  is  good  as  a  common- 
law  obligation,  whether  good  as  a  statutory 
bond  or  not,  and,  as  it  had  been  breached 
by  the  nonappearance  of  Jeter,  according  to 
its  terms  suit  could  be  had  thereon  against 
him  and  his  sureties.  It  Is  further  insisted 
that .  the  statute  makes  it  the  duty  of  the 
Judge  of  the  superior  court  to  examine  the 
record  for  the  purpose  of  determining  wheth- 
er a  proper  supersedeas  or  certiorari  bond 
has  been  given,  and  that  if,  upon  examina- 
tion, be  finds  that  such  bond,  as  required 
by  the  statute,  has  not  been  given,  it  would 
become  the  duty  of  the  Judge  of  the  supe- 
rior court,  for  this  reason,  to  dismiss  the  cer- 
tiorari; and  for  this  reason  it  is  contended 
that  the  well-settled  principle  relied  upon  by 
the  demurrer  does  not  apply. 

We  think  it  immaterial  whether  the  certi- 
orari was  dismissed  at  the  Instance  of  the 
town  of  Climax,  because  of  a  defective  bond, 
or  at  the  Instance  of  the  Judge  of  the  su- 


perior court  The  result  was  the  same.  The 
town  of  Climax  got  the  benefit  of  the  judg- 
ment, and  Jeter  was  damaged  by  the  Judg- 
ment in  having  his  certiorari  dismissed. 
This  being  true,  we  do  not  think  the  town 
of  Climax  can  sue  on  the  bond  as  a  valid 
obligation,  either  statutory  or  common-law. 
Having  obtained  the  Judgment  dismissing 
the  certiorari,  or  having  received  the  bene- 
fit of  that  judgment  in  the -dismissal  of  the 
certiorari,  the  town  would  be  estopped  from 
setting  up  the  bond  as  a  valid  obligation  of 
any  character.  The  well-settled  principle  is 
that  when  a  party  assumes  a  certain  position 
In  a  legal  proceeding  and  succeeds  in  main- 
taining that  position  through  a  Judgment  in 
which  the  opposite  party  has  acquiesced,  to 
the  latter*s  prejudice,  he  Will  not  thereafter 
be  permitted  to  assume,  as  to  the  same  sub- 
ject-matter and  the  same  adversary,  a  con- 
trary position.  Central  of  Georgia  Ry.  Co. 
V.  Waldo,  9  Ga.  App.  182,  70  S.  B.  1021,  and 
citations.  Of  course.  It  is  immaterial  wheth- 
er or  not  the  Judgment  of  the  superior  court, 
dismissing  the  certiorari,  was  correct  or  not. 
The  Judgment  was  acquiesced  in  by  the  par- 
ty against  whom  it  was  rendered,  and,  so 
far  as  this  case  is  concerned,  the  result  is 
the  same  whether  the  Judgment  then  render- 
ed was  correct  or  incorrect 

The  position  of  counsel  for  the  plaintiff 
in  error,  that,  since  the  certiorari  bond  given 
by  Jeter  had  performed  its  function  in  get- 
ting him  released  from  Jail,  pending  the 
hearing  of  the  certiorari  case,  Jeter  and  his 
sureties  should  be  liable  to  the  obligee  in  the 
bond,  does  not  strike  us  with  force.  Instead 
of  attempting  to  set  up  a  bond  which  at  its 
own  instance  was  held  to  be  invalid,  the 
town  of  Climax,  on  the  dismissal  of  the  cer- 
tiorari, had  Its  Judgment  against  Jeter  ren- 
dered by  the  municipal  court,  and  no  rea- 
son appears  why  this  Judgment  could  not  be 
enforced  by  the  municipality  against  Jeter, 
and,  if  It  could  not,  because  Jeter  in  the 
meantime  had  escaped,  this  would  not  affect 
the  right  to  enforce  the  Judgment  It  might 
also  be  said,  In  answer  to  this  position,  that 
the  town  of  Climax  could  have  waived  any 
defect  in  the  certiorari  bond  and  given  Jeter 
the  right  to  have  the  Judgment  reviewed. 
Failing  to  do  this,  or  having  the  case  dis- 
missed, or  at  least  taking  advantage  of  the 
dismissal,  it  cannot  be  allowed  any  advan- 
tage from  a  contrary  position. 

Judgment  affirmed. 

(12  Ga.  App.  137) 

ROWLAND  V.  BELI4 
(No.  4.452.) 

(Court  of  Appeals  of  Georgia.    Jan.  22,  1918.) 

(8yllahu9  hy  the  Court.) 
1.  Appeal  and  Ebbob  (§  1092*)— Rbvikw— 


Decisions     of     Intebmediate     Coubts  — 
Gbant  of  New  Tbial. 

Nothing  is   better  settled   than  the  prin- 
ciple that,  unless  the  judgment  rendered  in  the 
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lower  coart  is  absolutely  demanded  by  the 
evidence,  the  first  grant  of  a  new  trial  on  cer- 
tiorari, in  the  absence  of  any  controlling  gues- 
tion  of  law,  will  not  be  disturbed.  Fair  v. 
Metropolitan  Life  Ins.  Co.,  2  Ga.  App.  376,  58 
S.  E.  492;  Freeman  v.  Maxwell,  10  Ga.  App. 
316,  73  S.  E.  349;  Cochran  v.  Minter,  10  Ga. 
App.  337,  73  S.  E.  551. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4312-4321;  Dec.  Dig.  | 
1092.*] 

2.  Justices  of  the  Peace  (§  209*)— Review- 
Decisions  OF  INTEBMSDIATE  COUBTS— GRANT 

OF.  New  Trial. 

In  the  present  case  the  jury  in  the  jus- 
tice's court  found  a  verdict  generally  for  the 
defendant,  when  the  undisputed  evidence  show- 
ed that  plaintiff  was  entitled  to  recover  at 
least  a  part  of  the  account  sued  on.  The 
judgment,  therefore,  remanding  the  case  for 
another  trial,  was  not  affected  by  overruling 
exceptions  to  the  magistrate's  answer. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §§  81S-iB28;  Dec  Dig.  § 
209.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  Geo.  L.  Bell,  Judge. 

Action  by  W.  J.  Bell  against  John  T.  Row- 
land. Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Affirmed. 

Frank  L.  Neufvllle,  of  Atlanta,  for  plain- 
tiff in  error.  Stevens  &  Ogbum,  of  Atlanta, 
for  defendant  in  error. 

HILL,  C  J.    Judgment  affirmed. 


Rapids  Nat.  Bank  of  Beckham,  6  Ga.  App.  571, 
65  S.  B.  359. 

[Ed.  Note. — ^For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  81  1542-1554;  Dea  XHg.  f 
485.*] 

4.  Abatement  and  Revival  {§  7*)— Appeai. 
AND  Error  (S  1(H6*V--Pu:a  in  Abatement 
—Submission  with  Issues— Pending  Suit. 

Where  a  plea  in  abatement  is  filed,  the  bet- 
ter practice  is  to  hear  this  plea  first  In  the 
present  case,  however^  it  was  harmless  error  to 
submit  to  the  jury,  along  with  the  merits  of  the 
defense,  the  issue  made  by  the  plea  in  abate- 
ment, as  the  evidence  demanded  a  finding 
ajrainst  the  latter  plea.  Mere  fi  ing  of  a  peti- 
tion, without  service,  is  not  sufficient  to  con- 
stitute a  pending  suit  Civil  Code  1910.  | 
5G78;  McClendon  v.  Hernando,  100  Ga.  219 
(2),  28  S.  R  152. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  |§  35-37;  Dec  Die.  | 
7;*  Appeal  and  Error,  Cent  Dig.  H  4128- 
4134 ;  Dec.  Dig.  S  1046.  ♦] 

5.  Review  on  Appeal. 

The  evidence  demanded  the  verdict  on  the 
merits  of  the  case  for  the  plaintiff,  as  directed 
by  the  trial  judge. 

Error  from  City  Court  of  Carrollton; 
James  Beall»  Judge. 

Action  by  the  Johnson  County  Savings 
Bank  against  N.  P.  Kirby.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

J.  S.  James,  of  Atlanta,  and  R.  W.  Adam- 
son,  of  Carrollton,  for  plaintiff  In  error. 
Buford  Boykln,  of  Carrollton,  for  defendant 
in  error. 

HILIj^  C  J.    Judgment  affirmed. 


(12  Ga.  App.  157) 

KIRBY  T.   JOHNSON   COUNTY   SAVINGS 
BANK.     (No.  4,508.) 

(Court  of  Appeals  of  Oeorgia.    Jan.  22,  1913.) 
(ByXlabw  ly  the  Court,) 

1.   CONTINXTANCE  (|  20*)— GROUNDS. 

The  trial  judge  did  not  abuse  his  discretion 
in  refusing  to  postpone  the  trial  of  a  case  on 
account  of  the  absence  of  counsel,  who  was  en- 
gaged in  the  trial  of  a  case  in  another  circuit, 
and  who  was  absent  without  leave.  Continu- 
ances or  postponements  on  such  grounds  are  not 
favored.  Kennedy  v.  Dukes,  137  Ga.  209,  73 
S.  E.  400. 

[EM.  Note. — For  other  cases,  see  Continuance, 
Cent  Dig.  H  51,  53-57 ;   Dec.  Dig.  |  20.*] 

2.  BTI.LS   AND   Notes   (|  497*)— Bona   Fide 
Holder. 

"The  holder  of  a  note  is  presumed  to  be 
such  bona  fide,  and  for  value."  CSvil  Code 
1910,  §  4288. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  CJent  Dig.  SS  1675-1687;  Dec.  Dig.  § 
497.*1 

3.  Bills   and    Notes   0   485*)— Action    on 
Note— I  ndobsement— Sufficiency. 

The  note  sued  on  by  the  holder  as  indorsee 
was  made  payable  to  the  order  of  Interstate 
Manufacturing  Company,  and  on  the  back  of  it 
was  the  following  indorsement:  "Pay  to  the 
order  of  Johnson  Co.  Savings  Bank,  Iowa  City, 
Iowa.  Interstate  Mfg.  C!o.,  by  C.  H.  Dayton, 
Mgr."  Held  sufficient  to  pass  title  to  the  note, 
unless  the  indorsement  be  denied  by  a  sworn 
plea  of  non  est  factum.  Civil  Code  1910,  S 
4299;  Sheffield  v.  Johnson  County  Savings 
Bank,  2  Ga.  App.  221,  58  S.  E.  386;    Cedar 

■  
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BRIDGES  V.  SOUTHERN  BELL  TELE- 
PHONE &  TELEGRAPH  CO. 
(No.  4,154.) 

(Court  of  Appeals  of  Georgia.    Jan.  22,  1913.) 

(Syllabus  hy  the  Court.) 

Appeal  and  Erbob  (§  242*) --Corporations 
(§  584*)— Purchase  op  Corporation  As- 
sets—Action BY  Stockholder— Pleading — 
Special  Demurrer. 

The  allegations  of  the  petition  set  forth 
a  cause  of  action,  and  were  good  as  against 
a  general  demurrer.  The  special  demurrer  not 
having  been  considered  by  the  trial  court,  this 
court  cannot  pass  upon  It,  as  it  is  a  coort  for 
the  correction  of  errors. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  1417-1425;  Dec  Dig.  % 
242;*  Corporations,  Cent  Dig.  !§  2343-2347; 
Dec  Dig.  I  584.*] 

E:rror  from  City  Court  of  Bainbrldge;  W. 
M.  Harrell,  Judge. 

Action  by  R.  L.  Z.  Bridges  against  the 
Southern  Bell  Telephone  &  Telegraph  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
brings  error.     Reyersed. 

Russell  &  Custer,  of  Bainbrldge,  for  plain- 
tiff In  error.  T.  S.  Hawes,  of  Bainbrldge, 
for  defendant  In  error. 
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BBLrL^  J.  Bridges  raed  the  Sontbem  Bell 
Telephone  &  Telegraph  Ck)mpany  to  recover 
damages  in  the  sum  of  $3,000,  and  bis  peti- 
tion makes,  in  substance,  the  following  case: 
He  is  the  owner  of  30  shares,  par  value  $100 
per  share,  of  the  capital  stock  of  the  Bain- 
bridge  Telephone  Company,  a  corporation 
having  its  place  of  business  and  principal 
office  and  agent  in  Decatur  county,  Ga.,  and 
having  no  officers  or  agents  elsewhere.  The 
corporation  has  a  capital  stock  of  $20,000; 
its  property  consisting  of  the  regular  tele- 
phone appliances,  with  exchanges  at  Brinson, 
Climax,  and  Balnbridge,  and  being  of  the 
value  of  $36,000.  On  January  10,  1910,  the 
Southern  Bell  Telephone  &  Telegraph  Com- 
pany entered  into  possession  of  all  the  prop* 
erty,  real  and  personal,  of  the  Balnbridge 
Telephone  Company,  and  since  that  time  has 
exercised  full  possession  and  dominion  over 
Bfrid  property,  to  the  exclusion  of  the  officers 
and  stockholders  of  the  Balnbridge  Tele- 
phone Company,  and  Is  now  exercising  pos- 
session and  control.  The  Southern  Bell  Tel- 
ephone &  Telegraph  Company  has  never 
paid,  or  offered  to  pay,  the  plaintiff  for  his 
Interest  in  the  Balnbridge  Telephone  Com- 
pany. The  possession  by  the  Southern  Bell 
Telephone  &  Telegraph  Company  Is  held  un- 
der some  contract  of  sale  purporting  to  have 
been  executed  by  the  former  president  of  the 
Balnbridge  Telephone  Company.  This  pre- 
tended sale  was  entered  into  and  effected 
without  any  authority  of  the  stockholders  of 
the  Balnbridge  Telephone  Company,  and 
without  the  knowledge  or  consent  of  the  pe- 
titioner. Since  said  pretended  sale,  the  of- 
ficers and  directors  of  the  Balnbridge  Tele- 
phone Company  have  ceaded  to  exercise  the 
charter  rights  of  the  company  and  have  fail- 
ed to  provide  any  one  to  account  in  their 
stead  for  the  management  of  the  property  of 
the  Balnbridge  Telephone  Company.  The  of- 
ficers of  the  Balnbridge  Telephone  Company 
are  seeking  to  vacate  the  charter  of  the  com- 
pany, and  have  abandoned  all  control  of  its 
property,  and  the  company  has  no  officer  or 
person  to  manage  the  same. 

It  is  alleged  that  the  possession  of  the 
property  by  the  Southern  Bell  Telephone  & 
Telegraph  Company  is  unlawful,  as  against 
the  petitioner,  and  has  rendered  valueless 
his  stock  in  the  company,  and  has  damaged 
him  in  the  sum  of  $3,000.  By  an  amendment 
It  is  alleged  that  petitioner  has  never  been 
paid  any  sum  whatever  by  the  defendant  for 
his  stock  in  the  Balnbridge  Telephone  Com- 
pany, and  that  said  stock  at  the  time  of  the 
Illegal,  attempted  sale  of  the  property  was 
actually  worth  $3,000;  for  which  sum  suit 
Is  brought  To  this  petition,  as  amended,  the 
defendant  filed  general  and  special  demur- 
rers. The  court  sustained  the  general  de- 
murrer, but  did  not  consider  the  special  de- 
murrer, and  dismissed  the  petition.  A  spe- 
cial plea  in  bar  was  also  filed,  challenging 


the  jurisdiction  of  the  court  on  the  ground 
that  the  case  was  one  for  equitable  relief, 
and  not  for  a  suit  at  law,  and  also  setting 
up  plea  that  the  matters  of  the  petition  had 
been  previously  adjudicated  by  the  Supreme 
Court  of  this  state  in  the  case  of  Bridges  v. 
Sou.  Bell  Telephone  &  Telegraph  Co.,  136  Ga. 
251,  71  S.  E.  161.  To  this  plea  the  plaintiff 
filed  a  demurrer,  on  various  grounds,  which 
need  not  be  set  out,  and  the  court  overruled 
the  demurrer  to  this  plea ;  and  to  this  judg- 
ment the  plaintiff  excepts.  The  bill  of  ex- 
ceptions, therefore,  contains  two  assignments 
of  error:  (1)  As  to  the  judgment  dismissing 
the  petition  on  general  demurrer;  and  (2) 
as  to  the  judgment  overruling  the  demurrer 
to  the  special  plea  in  bar. 

We  think  the  allegations  of  the  petition 
set  up  a  cause  of  action,  and  were  good  as 
against  a  general  demurrer.  Benton  v.  Mc- 
Cord,  96  Ga.  393,  23  S.  E.  392;  Harris  v. 
Grant,  96  Ga.  211,  23  S.  B.  390;  Tanner  ▼. 
Linden  Ry.,  180  Mo.  1,  79  8.  W.  155,  103  Am. 
St.  Rep.  634. 

It  is  not  necessary  to  pass  upon  the  judg- 
ment overruling  the  demurrer  to  the  special 
plea  in  bar;  for,  after  the  demurrer  had 
been  sustained  and  the  petition  dismissed,  no 
suit  was  pending,  but,  as  the  case  is  to  be 
tried  again,  we  deem  it  not  improper  to 
state  that  the  plea  in  bar  was  not  sufficient 
to  arrest  the  suit,  and  that  the  demurrer 
thereto  should  have  been  sustained,  for  the 
reason  that  the  plea,  so  far  as  it  sets  up  that 
the  case  Is  one  for  equity,  is  not  well  found- 
ed. While  the  city  court  has  no  equitable 
jurisdiction,  it  nevertheless  can  apply  an  eq- 
uitable remedy  in  restoring  property,  or  giv- 
ing judgment  for  the  value  of  property, 
wrongfully  taken  from  a  party.  So  far  as 
this  plea  relates  to  the  question  of  res  judi- 
cata, reference  to  the  two  suits  will  show 
that  they  are  entirely  distinct,  with  different 
parties,  different  relief  asked  for,  etc.,  al- 
though relathig  to  the  same  subject-matter, 
to  wit,  the  value  of  the  stock  which  the 
plaintiff  owned  in  the  Balnbridge  Telephone 
Company  at  the  time  of  the  alleged  attempt- 
ed sale  to  the  defendant  corporatipn. 

Judgment  reversed. 

(U  Oa.  App.  120) 

HADDEN   V.   CHEROKEE   SAWMILL   CO. 

(No.  4,337.) 

(Court  of  Appeals  of  Georgia.    Jan.  22,  1913.) 

(Syllabus  hy  the  Court.) 

Master  and  Servant  (S§  127,  289*)— Injuries 
TO  Servant  —  Defective  Machinert  — 
Promise  to  Repair— Co nteibutort  Neou- 
qence. 

The  petition  alleged  that  a  servant  dis- 
covered a  defect  in  the  machinery  which  he  was 
using,  and  called  the  master's  attention  to  the 
defect,  and  the  master  promised  to  repair  it, 
and  the  servant,  relying  upon  the  promise,  con- 
tinued to  use  the  defective  machinery.     Held, 
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It  was  the  master's  duty  to  exercise  dili- 
lirence  in  making  the  necessary  repairs.  (2) 
Whether  the  servant  was  guilty  of  contributory 
negligence  in  continuing  his  work  with  the  de- 
fective machinery,  relying  upon  the  master's 
promise  to  repair,  was  a  question  of  fact  for 
the  jury,  to  be  determined  according  to  the  evi- 
dence as  to  the  serious  character  of  the  defect, 
and  the  danger,  obvious  or  otherwise,  in  con- 
tinuing to  use  it  in  its  defective  condition,  and 
also  the  delay  of  the  master  in  complying  with 
his  promise  to  repair.  Shue  v.  Central  of  Ga. 
Ry.  Co.,  6  Ga.  App.  714,  65  S.  B.  697 ;  Cheeney 
V.  Ocean  Steamship  Co.,  92  Ga.  726,  19  S.  E. 
33,  44  Am.  St.  Rep.  113 ;  9  Rose's  Notes  on  U. 
S.  Reports,  814,  815.  The  court  erred  In  dis- 
missing the  petition  on  demurrer. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |§  252,  1089-1132;  Dec 
Dig.  IS  127,  289.»] 

Error  from  City  Court  of  Thomasville;  W. 
H.  Hammond,   Judge. 

Action  by  W.  S.  Hadden  against  the  Cher- 
okee Sawmill  Company.  Judgment  for  de- 
fendant, and  plaintiif  brings  error.    Reversed. 

Shipp  &  Kline,  of  Moultrie,  for  plaintiff  in 
error.  Roscoe  Luke  and  Louis  Moore,  both 
of  Thomasville,  and  Little  &  Powell,  of  At- 
lanta, for  defendant  In  error. 

HILL^  C.  J.    Judgment  reversed. 


089  Ga.  170) 

WILSON  V.  SAVANNAH  BASEBALL  ASS'N. 

(Supreme  Court  of  Georgia.     Dec   13,  1912.) 

(SyUahus  hy  the  Court) 

1.  Landlobd  and  Tenant  (§  308*)— Eviction 
— Attornment  to  Stranger— Evidence, 

Where  under  the  provisions  of  the  Civil 
Code  1910.  §  5385,  proceedings  were  instituted 
by  the  making  of  an  affidavit  to  evict  a  tenant 
holding  over,  and  by  counter  affidavit  the  de- 
fendant set  up  the  defense  that  "'the  rent  claim- 
ed is  not  due,  and  the  evidence  showed  a  lease 
by  the  plaintiff  to  the  defendant,  and  that  the 
defendant  had  not  surrendered  the  premises  to 
the  lessor,  but  had  given  possession  thereof  to 
another  person,  which  person  was  in  possession 
of  the  land  at  the  time  of  the  institution  of  the 
proceedings  to  evict,  evidence  of  payment  of 
the  rent  after  the  expiration  of  the  term  of  the 
lease  to  the  defendant  to  other  parties,  and  not 
to  the  plaintiff,  could  not  establish  the  defense 
set  up  in  the  counter  affidavit. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  |i  1314-1316 ;  Dec.  Dig. 
§  308.*] 

2.  Landlord  and  Tenant  (§  308*)— Eviction 
—Attornment  to  Stranger — Evidence. 

Evidence  tending  to  show  that  the  parties 
to  whom  the  defendant  had  given  possession  of 
the  rented  premises  had  paid  rent  to  another 
party,  thus  attorning  to  another  instead  of  to 
the  plaintiff,  was  not  admissible  under  the  plead- 
ings in  the  case. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  §§  1314-1316 ;  Dec.  Dig. 
I  308.*] 

3.  Evidence  (ft  168*)— Best  and  Secondary 
Evidence — Contents  of  Written  Docu- 
ment. 

The  court  below  did  not  err  in  ruling  out 
the  oral  evidence  of  the  contents  of  a  paper 
which  was  accessible  to  the  parties,  and  which. 


if  relevant,  could  have  been  Introduced  in  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |§  471-«26;    Dec  Dig.  §  15a*] 

Error  from  Superior  Court,  Chatham  Comi- 
ty; W.  G.  Charlton,  Judge. 

Action  to  evict  a  tenant  by  C.  H.  Wilson 
against  the  Savannah  Baseball  Association. 
Judgment  for  defendant,  and  plalntUT  brings 
error.     Reversed. 

Stubbs  &  Chapman,  of  Savannah,  for  plain- 
tiff in  error.  O'Byme,  Hartridge  &  Wright, 
of  Savannah,  for  defendant  in  error. 

BECK,  J.  The  plaintiff  in  the  court  be- 
low Instituted  proceedings  under  the  provi- 
sions of  the  Civil  Code,  §  5385,  to  evict  the 
defendant  as  a  tenant  holding  over.  Under 
the  provisions  of  section  5387  the  defendant 
could  by  counter  affidavit  have  set  up  either 
of  the  following  defenses,  to  wit,  that  hia 
lease  or  term  of  rent  had  not  expired,  and 
that  he  Is  not  holding  possession  of  the  prem- 
ises over  and  beyond  his  term,  or  that  the 
rent  claimed  is  not  due,  or  that  he  does  not 
hold  the  premises,  either  by  lease,  or  rent, 
or  at  will,  or  by  sufferance,  or  otherwise, 
from  the  person  who  made  the  affidavit  on 
which  the  warrant  issued,  or  from  any  one 
under  whom  he  claims  the  premises,  or  from 
any  one  claiming  the  premises  umder  him. 
In  this  case  the  defense  set  up  was  that 
"the  rent  claimed  Is  not  due."  There  waa 
evidence  to  show  that  the  defendant  had 
rented  the  lands  from  the  plaintiff,  who 
was  himself  a  sublessee  under  a  lessee  who 
had  the  right  to  sublet,  for  a  period  of  time 
extending  from  th^  1st  of  February,  1910,  to 
the  1st  of  February,  1911.  At  the  expira- 
tion of  this  period  the  defendant  did  not 
surrender  the  premises  to  the  plaintiff,  but 
turned  the  premises  over  to  the  Savannah 
Baseball  Club,  another  corporation,  and  the 
defendant  was  permitted  to  show  that  the 
latter  corporation  had  paid  rent  to  the  own- 
ers of  the  lands  instead  of  to  the  plaintiff 
in  €his  case. 

[1,2]  The  defendant  could  not  properly  be 
let  into  such  a  defense  as  this  under  the 
counter  affidavit  as  filed.  By  that  affidavit 
he  was  confined  to  evidence  tending  to  es- 
tablish the  contention  there  made  that  the 
rent  was  not  due;  that  is,  that  It  had  not 
become  due,  or  that  it  had  been  paid,  or  some 
similar  defense.  The  evidence  to  which  we 
have  referred  (and  to  which  there  was  time- 
ly objection)  should  have  been  excluded.  In 
effect  It  tended  to  show  that  the  persons 
whom  the  defendant  put  In  possession  of  the 
lands  had  attorned  to  another  than  the  land- 
lord under  a  lease  from  whom  the  defend- 
ant had  entered  upon  the  land,  without  a 
surrender  of  the  premises  to  the  plaintiff  In 
this  case,  who  was,  under  the  evidence,  the 
landlord  of  the  defendant  Purtell  v.  E^r- 
ris,  137  Ga.  318,  73  S.  E.  634.     In  brief,  the 
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evidence  showed  a  lease  from  the  plaintiff 
to  the  defendant,  a  holding  over  after  the 
expiration  of  the  term,  a  failure  to  surrender 
the  premises  to  the  landlord,  a  giving  posses- 
sion of  the  premises  to  a  stranger  instead  of 
to  the  party  from  whom  the  defendant  had 
rented.  Clearly  the  defendant  was  not  en- 
titled to  have  a  verdict  in  Its  favor  under 
this  proof  admitted  under  the  defense  that 
the  rent  was  not  due. 

[8]  2.  The  court  below  did  not  err  in  rul- 
ing out  the  oral  evidence  of  the  contents  of 
a  paper  which  was  accessible  to  the  parties, 
and  which,  if  relevant,  could  have  been  in- 
troduced in  evidence. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


ass  Ga.  209) 

SOUTHERN   COTTON    OIL   CO.    et   aL    v. 

OVERBY  et  aL 

(Supreme  Court  of  Georgia.     Jan.  14,  1913.) 

(Syllabus  hy  the  Court.) 

New  Trial  (S  33*) —Sufficiknct  of  Evi- 
dence. 

The  evidence  submitted  on  the  trial  was 
amply  sufficient  to  authorize  a  finding  that  the 
operation  of  the  cotton  ginnery  to  be  erected 
by  the  defendants  below  would  prove  a  nui- 
sance to  the  plaintiffs.  .  Even  if  any  of  the 
evidence  introduced  by  the  plaintiffs  was  open 
to  the  objection  of  irrelevancy,  it  was  not  of 
sqch  character  that  its  admission  required  the 
grant  of  a  new  trial.  The  charge  was  full  and 
fair,  and  the  exceptions  thereto  were  without 
merit.  There  was  no  abuse  of  discretion  in 
refusing  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.- 1  48;    Dec  Dig.  S  33.*] 

Error  from  Superior  Court,  Crisp  County ; 
U.  V.  Whipple,  Judge. 

Action  by  E.  R.  Overby  and  others  against 
the  Southern  Cotton  Oil  Company  and  oth- 
ers. Judgment  for  plaintiffs,  and  defendants 
bring  error.    Affirmed. 

King,  Spalding  &  Underwood,  of  Atlanta, 
and  J.  T.  Hill  and  J.  W.  Dennard,  both  of 
Cordele,  for  plaintiffs  In  error.  Max  E. 
Land,  of  Cordele,  for  defendants  In  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(139  Ga.  230) 

NASWORTHY  v.  STATE. 
(Supreme  Court  of  Georgia.     Jan.  14,  1913.) 

(SyUahus  hy  the  Court,} 
Criminal  Law  (S  913»)  —  New  Tbial  —  Re- 

VIEW. 

There  being  no  assignment  of  error  upon 
any  ruling  of  law,  and  the  evidence  bein^  suf- 
ficient to  support  the  verdict,  the  discretion  of 
the  trial  judge  in  refusing  a  new  trial  will  not 
be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  2136-2145;  Dec.  Dig.  § 
i)13.*] 


Error  from  Superior  Court,  Jenkins  Coun- 
ty; B.  T.  Rawlings,  Judge. 

Amos  Nasworthy  was  convicted  of  crime, 
and  brings  error.     Affirmed. 

A.  S.  Anderson,  of  Millen,  for  plaintiff  in 
error.  Alfred  Herrington,  Sol.  Gen.,  of 
Swainsboro,  Hines  &  Jordan,  of  Atlanta,  and 
T.  S.  Felder,  Atty.  Gen.,  for  the  State. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(189  Ga.  231) 

ALFORD  A  MILLS  v.  SHORE  LUMBER  CO. 
(Supreme  Court  of  Georgia.    Jan.  14,  1913.) 

(Syllabus  by  the  Court,) 

Injunction    (S    135*)  —  Inteblocutoby   Ih- 

j  unction, 

Id  view  of  the  pleadings  and  evidence  sub- 
mitted at  an  interlocutory  hearing  before  the 
judge  of  the  superior  court,  he  did  not  abuse 
bis  discretion  in  enjoining  the  defendants  from 
using  the  timber  m  controversy  for  turpen- 
tine purposes,  until  the  final  hearing,  upon  the 
plani tiffs  executing  a  bond  in  a  stated  amount 
to  be  approved  by  the  clerk  of  the  court,  con- 
ditioned to  pay  the  defendants  all  damages  and 
costs  which  might  be  sustained  by  reason  of 
the  granting  of  such  injunction,  provided  the 
plaintiffs  should  finally  fail  to  recover  in  the 
action. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  I  304;    Dec  Dig.  §  135.»] 

Error  from  Superior  Court,  Brooks  Coun- 
ty; W.  E.  Thomas,  Judge. 

Action  by  the  Shore  Lumber  Company 
against  Alford  &  Mills.  From  a  judgment 
granting  an  interlocutory  injunction,  defend- 
ants bring  error.    AflSrmed. 

Branch  &  Snow,  of  Quitman,  for  plaintlfTs 
In  error.  E.  K.  Wilcox,  of  Valdosta,  for  de- 
fendant in  error. 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 


(139  Ga.  174) 

LEWIS  et  al.  ▼.  TURNER  et  aL 
(Supreme  Court  of  Georgia.     Dec.  13,  1912.) 

(Syllabus  by  the  Court.) 

HionwAYS  (8  151*)— Injunction  (§  105*)— 
Improvement  —  Taxation  —  Alternative 
Road  Law— Injunction. 

Under  the  "alternative  four  days'  road  law" 
(Civ.  Code  1910,  $S  705  to  711,  inclusive),  coun- 
ty commissioners  have  no  authority  to  sit  as  a 
court  to  try  road  defaulters;  and  equity  will 
enjoin  them  from  exercising  such  ultra  vires 
power. 

[Ed.  Note.— Fop  other  cases,  see  Highways, 
Cent.  Dig.  SS  407-416;  Dec.  Dig.  8  151^  In- 
junction, Cent.  Dig.  {§  178,  179;  Dec  Dig.  I 
105.*] 

Error  from  Superior  Court,  Fayette  Coun- 
ty;   Geo.  L.  Bell,  Judge. 

Suit  by  L.  A.  Turner  and  others  against  S. 
B.  Lewis  and  others,   as  Commissioners  of 
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Fayette  County.     Decree  for  complainants, 
and  defendants  bring  error.    Affirmed. 

A.  O.  Blalock,  of  Fayetteville,  and  J.  F. 
Golightly,  of  Atlanta,  for  plaintiffs  in  error. 
J.  W.  Culpepper,  of  Fayetteville,  for  defend- 
ants in  error. 

EVANS,  P.  J.  An  election  was  held  In 
Fayette  county  on  June  6,  1911,  to  determine 
whether  the  provisions  of  sections  705  to  711, 
inclusive,  of  the  Civil  Code,  usually  called 
the  ''alternative  four  days'  road  law,"  should 
become  effective  in  that  county;  and  the 
result  of  the  election  was  officially  declared 
to  be  in  favor  of  the  proposed  law.  The 
county  commissioners  had  previously  (March 
7,  1911)  passed  an  order  levying  a  commuta- 
tion tax  for  the  year  1911  of  $4  in  default 
of  eight  days*  work  on  the  roads.  Several 
citizens,  subject  to  road  duty,  were  cited  to 
appear  before  the  county  commissioners' 
court  to  show  cause  why  the  commutation 
tax  had  not  been  paid,  as  in  default  of  a  suf- 
ficient answer  the  commissioners  would  pro- 
ceed as  to  Justice  might  appertain.  These 
citizens  thereupon  filed  their  petition  to  en- 
Join  the  county  commissioners  from  trying 
them  as  road  defaulters,  on  the  grounds  that 
the  commissioners  had  not  complied  with  the 
terms  of  the  "alternative  four  days'  road 
law"  in  several  particulars,  and  that  by  the 
provisions  of  that  law  foad  defaulters  could 
only  be  tried  by  the  court  of  district  road 
commissioners.  The  foregoing  facts  were 
made  to  appear  on  the  interlocutory  hearing, 
and  the  court  granted  a  temporary  injunc- 
tion. Exception  is  taken  by  the  commission- 
ers to  Uiis  Judgment. 

There  are  three  systems  provided  by  the 
Code  for  working  the  public  roads.  The  first 
plan  contemplates  actual  work  by  persons 
subject  to  road  duty.  Civil  Code,  8  647  et 
seq.  The  second  plan,  commonly  called  the 
"alternative  road  law,"  is  initiated  by  the 
recommendation  of  a  grand  Jury.  Civil  Code, 
S  694  et  seq.  It  empowers  the  county  com- 
missioners to  work  the  roads  with  convict 
labor,  or  with  hired  labor  and  the  labor  of 
those  who  do  not  pay  a  commutation  tax,  or 
by  contract,  or  by  a  combination  of  these 
methods.  This  road  system  proceeds  upon 
a  central  plan,  with  the  county  as  the  unit, 
under  the  general  superintendence  of  the 
county  commissioners.  The  third  plan,  des- 
ignated as  the  "alternative  four  days'  road 
law,"  becomes  effective  only  upon  adoption 
by  the  voters  in  a  special  election  called  for 
that  purpose.  This  plan  differs  from  the  sec- 
ond plan  largely  in  the  specification  that 
each  militia  or  road  district  shall  be  the 
unit,  and  that  each  unit  shall  be  under 
the  direction  of  district  road  commissioners. 
The  first  plan  of  road  working  prevails,  un- 
less one  of  the  others  is  put  in  force  as  pro- 
dded by  the  Code.  Only  one  plan  can  be 
in  force  at  the  same  time.    Wright  v.  Shep- 


pard,  5  Ga.  App.  298,  63  8.  E.  48;  Commit 
sioners  of  Gordon  County  v.  Bums,  118  Ga. 
112,  44  S.  B.  82a  When  the  people  of  Fay- 
ette county  adopted  the  "alternative  four 
days'  road  law,"  it  became  the  duty  of  the 
district  road  commissioners  to  apportion  the 
persons  subject  to  road  duty  in  their  respec* 
tive  districts  upon  the  different  roads  there- 
of (Civil  Code,  I  709);  and  defaulters  were 
to  be  tried  before  the  district  road  commis- 
sioners' court  County  commissioners  have 
no  Jurisdiction  to  try  road  defaulters  under 
this  system,  and  no  authority  to  convene 
themselves  into  a  court  for  that  purpose. 
What,  then,  is  the  course  for  these  dtizeiui 
to  pursue?  They  cannot  assert  their  defense 
before  an  assumed  court  which  possesses  no 
legal  authority  to  try  them.  As  the  county 
commissioners  are  attempting  to  try  default- 
ers for  the  nonpayment  of  their  road  tax, 
which,  under  the  law,  could  only  be  done 
by  the  district  road  commissioners,  the  most 
effective,  if  not  the  sole,  remedy  of  the  citi- 
zens haled  before  them  Is  to  enjoin  them 
from  exercising  ultra  vires  powers.  This  is 
not  an  effort  to  enjoin  a  court  from  exercis- 
ing its  proper  powers  within  its  Jurisdiction, 
as  was  the  case  of  Bowland  v.  Comndssion- 
ers  of  Johnson  County,  133  Ga.  190,  65  S.  B. 
404,  but  is  a  proceeding  against  certain  ofll- 
cials,  who  have  no  power  to  convene  them- 
selves as  a  court  to  try  road  defaulters,  to 
prevent  them  from  exercising  such  ultra 
vires  powers. 

Judgment  affirmed.    AU  the  Justices  con- 
cur. 

HOUSTON  et  aL   v.  CHATTAHOOCHEE 

LUMBER  CO. 

(Supreme  Court  of  Georgia.     Dec.  12,  1912.) 

(ByXlahui  hy  tk^  Court.) 

lu  Landlord  and  Tenant  (S  82*)— Timbsb 
Lease  —  EjXTension  —  Conbidebation  — 
Notice. 

A  provision  in  a  lease  of  timber,  "Should 
the  parties  of  the  second  part,  their  successors, 
heirs,  or  assigns,  desire  a  continuance  of  this 
lease  for  a  furtlier  period  of  five  years  after 
the  expiration  thereof,  they  shall  inform  in 
writing  the  party  of  the  first  part  at  least  six 
months  prior  to  the  expiration  of  said  lease  of 
that  fact,  whereupon  the  party  of  the  first  part 
obligates  himself  by  signature  below  to  grant 
said  extension/'  is  a  stipulation  for  mere  ex- 
tension  of  the  time  of  the  enjoyment  of  the 
lease,  in  contradistinction  from  an  agreement  to 
execute  a  renewal  of  the  contract,  and  will  be- 
come binding  without  further  consideration  or 
stipulation,  upon  notice  being  given  as  therein 
specified.  Am.  &  Eng.  Law  (2d  Ed.)  693-695; 
Hamby  &  Toomer  v.  Georgia  Iron  &  Coal  Co.. 
127  Ga.  792  (1,  2),  56  S.  B.  1033;  Kerr  v. 
Black.  137  Ga.  832,  74  S.  E  535 ;  Walker  r. 
Wadley,  124  Ga.  275,  52  S.  E  904. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §  262 ;   Dec  Dig.  §  S2.*] 

2.  Landlord  and  Tenant  ({  82*>-/riMBSB 
Lease— Record— NoncE. 

Where  a  lease  is  so  executed,  and  is  daly 
recorded,  subsequent  purchasers  from  the  lessor 
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will  take  subject  to  the  right  of  the  lessee  or  his 
assigns  to  give  the  notice  and  bring  about  an 
extension  of  the  time  of  the  contract. 

[EM.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §  262 ;  Dec.  Dig.  i  82.*] 

8.  Landlord  and  Tenant  <S  82^)—Tjmbzr 

LeABE-^EXTEN  SIGN— I N  JUNCTION. 

In  an  action  for  injunction  by  such  sub- 
sequent purchasers,  heard  upon  an  agreed  state- 
ment of  facts,  where  it  appeared  that  the  de- 
fendant, an  assignee  of  such  lease  duly  recorded, 
as  mentioned  in  the  preceding  notes,  gave 
written  notice  to  the  lessor  11  months  before 
expiration  of  the  term  of  his  desire  to  extend 
the  time  of  the  lease,  and  such  extended  time 
had  not  expired,  it  was  not  error  to  refuse  the 
injunction. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  §  262 ;  Dec  Dig.  §  82.*] 

Error  from  Superior  Court,  Decatur  Conn* 
ty;    Frank  Park,  Judge. 

Suit  by  Susie  Houston  and  otbers  against 
the  Cliattahoochee  Lumber  Company.  Judg- 
ment for  defendant,  and  complainants  bring 
error.     Affirmed. 

W.  I.  Geer,  of  Colquitt,  for  plaintiffs  in  er- 
ror. Bush  &  Stapletofi,  of  Colquitt,  for  de- 
fendant in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(129  Oa.  224) 

ALABAMA   GREAT  S0tJTECE3RN  R.  CO.  t. 

HILL 

(Supreme  Court  of  Georgia.     Jan.  14,  1912.) 

rSplUihu^  by  the  Court.) 

1.  Executors  and  Administbatobs  (§S  19, 
20,  29,  32*)— Appointment— Jubisdiotion— 
Persons     Entitled     to     Appointment  — 

W  AI VEB— V  ALl  DITY. 

Under  the  statutes  of  Alabama,  the  pro- 
bate court  of  the  county  of  a  decedent's  last 
residence  has  jurisdiction  to  grant  letters  of 
administration,  without  notice  or  citation,  to 
certain  classes  of  persons  in  a  stated  order  of 
priority;  the  husband  or  widow  being  given 
the  first  preference.  If  neither  husband  nor 
widow,  next  of  kin,  or  largest  creditor  residing 
in  the  state  applies  for  letters  of  administra- 
tion within  40  days  from  the  death  of  the 
decedent,  the  judge  of  probate  may  appoint 
some  other  person  as  administrator.  The  ju- 
risdiction of  the  court  of  probate  to  grant  let- 
ters of  administration  by  virtue  of  these  stat- 
utes, as  interpreted  by  the  Supreme  Court  of 
Alabama,  depends,  not  on  the  selection  of  the 
person  to  be  clothed  with  the  trust,  but  on 
the  authority  of  the  particular  court  to  ap- 
point a  personal  representative  on  the  estate; 
and  the  grant  of  administration  within  40  days 
after  the  death  of  the  intestate  to  a  person 
who  has  not  a  preferred  right  is  premature, 
but  it  will  not  be  revoked  on  that  account  at 
the  instance  of  a  person  who  had  a  prior  right, 
but  who  does  not  make  his  application  until 
after  the  expiration  of  40  days.  It  follows, 
therefore,  that  the  grant  of  administration  by 
the  court  of  probate  of  the  county  of  the  last 
residence  of  an  intestate  to  a  person  not  in- 
cluded within  the  preferred  classes,  within  40 
days  of  the  death  of  the  intestate,  is  not  void, 
even  though  the  administration  of  the  estate 
is  granted  to  such  person  upon  the  relinquish- 
ment of  the  right  of  one  who  represented  her- 


self to  be  the  widow  of  the  decedent,  but  who 
in  fact  was  not  his  widow. 

[Ed.  Note.~For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §§  78-82,  83- 
105,  177-182.  191-212;  Dec  Dig.  »  19,  20. 
29,  32.*] 

2.  Constitutional  Law  ({  309*)— Distribu- 
tion OF  Estate— Statutes— Validity. 

The  statutes  of  Alabama  pertaining  to  the 
grant  of  administration  upon  the  estate  of  de- 
ceased persons,  without  notice  or  citation  to 
heirs  and  creditors,  contain  reasonable  provi- 
sion for  the  distribution  of  such  estates,  and 
,do  not  offend  the  due  process  clause  of  the  fed- 
eral Constitution. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  §§  929,  930;  Dec  Dig. 
§  309.*1 

3.  Judgment  (§  820*)- Fobeion  Judgment- 
Letters  OF  Administration— Grant— CoL- 
lateral  Attack. 

A  judgment  of  a  court  of  probate  of  the 
state  of  Alabama,  granting  letters  of  admin- 
istration, rendered  by  a  court  having  jurisdic- 
tion of  the  subject-matter,  and  apparently  le- 
gal on  its  face,  when  offered  as  evidence  in  a 
cause  pending  in  this  state,  cannot  be  collat- 
erally impeached  for  fraud. 

[Ed.  Note. — For  other  cases,  see"  Judgment, 
Cent  Dig.  S§  1486,  1487;   Dec  Dig.  |  820.*1 

4.  Judgment  (|  821*)— Res  Judicata— Veb- 

DICT. 

The  plea  of  res  adjudicata  was  sustained, 
and  the  verdict  is  contrary  to  law. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  ||  1492-1495;   Dec  Dig.  |  821.*] 

Error  from  Superior  Court,  Dade  County; 
A.  W.  Fite,  Judge. 

Action  by  Charlie  Hill,  temporary  admin- 
istratrix of  Qeorge  Hill,  against  the  Ala- 
bama Great  Southern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Foust  A  Payne,  of  Chattanooga,  Tenn.,  for 
plaintiff  in  error.  Neel  &  Neel,  of  Carters- 
ville,  for  defendant  in  error. 

EVANS,  P.  J.  This  is  a  suit  by  Charlie 
Hill,  temporary  administratrix  of  George  Hill, 
against  the  Alabama  Great  Southern  Railway 
Company  to  recover  damages  for  tbe  alleged 
wrongful  death  of  her  intestate.  She  alleged 
that  she  had  been  duly  appointed  administra- 
trix by  the  court  of  ordinary  of  Whittield 
county,  Ga. ;  and  in  aid  of  her  right  to  re- 
cover she  set  forth  the  employer's  lin!)illty 
act  of  Alabama  and  the  federal  employer's 
liability  act  The  Injury  was  alleged  to  have 
occurred  in  the  state  of  Alabama.  The  rail- 
road company  denied  liability,  and  also 
pleaded  that  the  matter  of  controversy  was 
res  adjudicata.  It  averred  that  George  Hill 
was  a  resident  of  Jefferson  county,  Ala.,  at 
the  time  of  his  death,  and  that  J.  Wiley 
Logan  was  appointed  and  quallfled  as  admin- 
istrator of  his  estate  pursuant  to  the  judg- 
ment of  the  probate  court  of  Jefferson  coun- 
ty, Ala.,  which  court  had  jurisdiction  of  the 
subject-matter,  and  that  afterwards  Logan, 
as  administrator  of  (George  Hill,  Instituted 
suit  against  it  in  the  city  court  of  Birming- 
ham, Jefferson  county,  Ala.,  a  court  of  com- 
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petent  Jurisdiction  to  entertain  sucb  suit,  to 
recover  damages  on  account  of  the  death  of 
George  Hill,  which  suit  eventuated  in  a  judg- 
ment in  favor  of  the  plaintiff  for  $550,  which 
judgment  had  been  satisfied  by  payment  to 
the  administrator.  The  trial  resulted  in  a 
verdict  for  the  plaintiff.  A  motion  for  new 
trial  was  overruled.  The  principal  defense 
of  the  railroad  company  was  that  of  former 
recovery.  It  introduced  in  evidence  the  tran- 
scripts of  the  judgments  referred  to  in  its 
answer,  and  copies  of  certain  sections  of  the 
Code  of  Alabama  pertaining  to  the  adminis- 
tration of  estates.  The  plaintiff  assailed 
these  judgments  as  void,  on  the  ground  that 
they  were  procured  by  the  fraud  and  collu- 
sion of  the  administrator  and  the  railroad 
company;  and  on  the  further  grounds  that 
the  appointment  of  Logan  as  administrator 
was  void,  because  made  on  his  ex  parte  ap- 
plication on  the  same  day  of  its  filing,  with- 
out the  consent  of  the  widow,  and  without 
notice  to  her,  or  any  of  the  heirs  at  law  of 
the  decedent,  by  publication  or  otherwise; 
and  that  the  plaintiff,  being  the  widow,  was 
entitled,  under  the  law  of  Alabama,  to  the 
administration  of  her  deceased  husband's  es- 
tate. 

[1]  1.  We  will  first  notice  the  point  that 
the  judgment  of  the  court  of  probate  grant- 
ing administration  to  Logan  was  void  for 
lack  of  jurisdiction  over  the  subject-matter. 
It  appeared  in  evidence  that  the  decedent 
was  a  resident  of  Jefferson  county,  Ala.,  at 
the  time  of  his  death,  and  that  he  was  killed 
by  the  railroad  company  in  the  state  of  Ala- 
bama on  September  30,  1006.  Sixteen  days 
thereafter,  to  wit,  October  15,  1906,  j.  Wylle 
Logan  made  application  to  the  probate  court 
of  Jefferson  county,  Ala.,  for  appointment  as 
administrator  on  his  estate,  alleging,  among 
other  things,  that  the  decedent  left  a  widow, 
one  Fannie  Hill,  who  indorsed  upon  the  ap- 
plication a  renunciation  and  relinquishment 
of  her  right  to  act  as  administratrix  of  the 
estate  of  George  Hill,  and  a  consent  that  ap- 
plicant should  act  as  administrator.  On  the 
same  day  an  order  was  passed  appointing 
Logan  as  administrator,  who  gave  bond,  and 
to  whom  letters  of  administration  were  is- 
sued. In  point  of  fact  Fannie  Hill,  who  gave 
the  relinquishment  to  Logan,  was  not  the 
widow  of  George  Hill,  but  Charlie  Hill,  the 
plaintiff  in  the  present  suit,  is  his  widow. 

It  is  the  law  of  Alabama:  That  courts  of 
probate,  within  their  respective  counties, 
shall  have  authority  to  grant  letters  of  ad- 
ministration on  the  estates  of  persons  dying 
Intestate,  where  the  Intestate  at  the  time  of 
liis  death  was  an  inhabitant  of  the  county. 
**That  administration  of  an  lntestate*s  estate 
must  be  granted  to  some  one  of  the  persons 
herein  named,  if  willing  to  accept,  and  fit 
to  serve,  in  the  following  order:  1.  The  hus- 
band or  widow.  2.  The  next  of  kin  entitled 
to  share  in  the  distribution  of  the  estate. 
3.  The  largest  creditor  of  the  intestate  re- 


siding within  the  state.  4.  Such  other  per- 
son as  the  judge  of  probate  may  appoint." 
That  if  neither  of  the  three  preferred  classes 
just  mentioned  applies  for  administration  In 
40  days  after  the  death  of  the  intestate  Is 
known  the  person  entitled  to  the  administra- 
tion of  the  estate  will  be  held  to  have  re- 
linquished his  right  to  the  administration. 
That  "any  person  entitled  to  administration 
may  relinquish  his  right  thereto  in  the  same 
manner  as  executors  are  authorized  to  re- 
nounce their  appointment"  That  **no  letters 
of  administration  must  be  granted  until  tlie 
expiration  of  fifteen  days  after  the  death  of 
the  intestate  is  known."  That  letters  of  ad- 
ministration are  conclusive  evidence  of  the 
authority  of  the  person  to  whom  the  same 
are  granted  from  the  date  thereof  until  the 
same  is  revoked,  and  extend  to  all  the  prop- 
erty of  the  deceased,  in  the  state.  Code  of  Ala- 
bama, vol.  2,  §S  2519  to  2530,  inclusive.  The 
Supreme  Court  of  Alabama,  In  construing 
these  statutes,  has  held  that  a  grant  of  ad- 
ministration within  40  days  after  the  death 
of  the  intestate  to  a  person  who  has  not  a 
preferred  right  is  premature,  but  It  will  not 
be  revoked  on  that  account  at  the  Instance 
of  a  person  who  had  a  prior  right,  but  who 
does  not  make  his  application  until  after 
the  expiration  of  40  days;  his  prior  right 
being  thereby  relinquished.  Markland  v.  Al- 
bes,  81  Ala.  433,  2  South.  123.  The  juris- 
diction of  the  court  of  probate  to  grant  let- 
ters of  administration  depends,  not  on  the 
selection  of  the  person  to  be  clothed  with 
the  trust,  but  on  the  authority  of  the  partic- 
ular court  to  appoint  a  personal  representa- 
tive on  the  estate.  Bradley  v.  Broughton, 
34  Ala.  694,  73  Am.  Dec.  474.  Inasmuch  as 
the  decedent's  widow  did  not  apply  for  ad- 
ministration within  40  days  of  her  husband's 
death,  Logan*s  appointment  was  not  void 
simply  because  an  unauthorized  person  con- 
sented to  his  appointment 

2.  Nor  do  we  think  Logan's  appointment 
was  void  because  the  Alabama  law  makes  no 
provision  for  notice.  It  will  be  observed 
that  George  Hill  was  a  resident  of  Jefferson 
county,  Ala.,  at  the  time  the  probate  court 
of  that  county  appointed  an  administrator 
on  his  estate.  The  cause  of  action  in  this 
case  originated  in  the  state  of  Alabama,  and, 
under  the  law  of  that  state  authorizing  ad- 
ministrators to  sue,  the  right  of  action  was 
within  the  jurisdiction  of  the  Alabama  court 
The  right  to  regulate  concerning  the  estates 
of  deceased  residents  within  the  limits  of 
the  state  belongs  to  all  governments,  to  the 
end  that  they  may  be  able  to  perform  the 
purposes  for  which  government  exists;  and 
statutes  which  make  reasonable  provision 
for  the  protection  and  distribution  of  such 
estates  are  not  void  because  they  fall  to  pro- 
vide for  notice  to  the  heirs  at  law  as  a  con- 
dition to  the  grant  of  administration.  The 
grant  of  letters  of  administration  is  to  be 
treated  in  effect  as  a  proceeding  quasi  in 
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rem.  Conniiis  v.  Reading  School  District, 
198  U.  S.  458.  25  Sup.  Ct  721,  49  L.  Ed. 
1125,  3  Ann.  Cas.  1121;  Anderson  v.  Green, 
46  Ga.  384. 

[2]  3.  This  brings  us  to  the  question  wheth- 
er, under  the  full  faith  and  credit  clause 
of  the  federal  Constitution,  the  judgment  of 
a  court  of  a  sister  state  is  collaterally  im- 
peachable for  fraud.  It  is  well  settled  in 
this  state  that  a  judgment  of  a  court  having 
jurisdiction  of  the  subject-matter  and  the 
parties  cannot  be  collaterally  attacked.  This 
rule  has  been  applied  to  the  grant  of  letters 
of  administration,  where  it  has  been  held  that 
a  judgment  granting  letters  of  administra- 
tion cannot  be  collaterally  attacked  by  show- 
ing that  applicant  was  not  a  citizen  of  Geor- 
gia, and  therefore  not  qualified  to  be  appoint- 
ed administrator  in  this  state.  Maybin  y. 
Knighton,  67  Ga.  103;  Jones  v.  Smith,  120 
Ga.  642,  48  S.  E.  134;  Sharpe  v.  Hodges, 
121  Ga.  798,  49  S.  E.  775.  Nor  can  a  judg- 
ment granting  letters  of  administration  be 
collaterally  attacked  by  showing  that  the  ap- 
plicant was  not  next  of  kin  to  the  decedent, 
nor  otherwise  entitled  to  administer  the  es- 
tate of  the  decedent  Medlln  v.  Downing 
Lumber  Co.,  128  Ga.  115,  57  S.  E.  232.  The 
same  rule  is  in  force  in  Alabama,  where  it 
is  held  that  the  granting  of  administrations 
by  the  probate  court,  being  derived  from  the 
Constitution  of  that  state,  is  original  and 
general,  and  cannot  be  assailed  collaterally. 
Barclift  V.  Treece,  77  Ala.  528 ;  Breeding  v. 
Breeding,  128  Ala.  412,  30  South.  881 ;  Win- 
ter V.  London,  99  Ala.  263,  12  South.  438. 

[3]  But  it  is  said  that  a  collateral  attack 
on  a  judgment  on  the  ground  of  fraud  is  al- 
lowable as  an  exception  to  the  general  rule. 
Dicta  to  this  effect  may  be  found  in  our  re- 
ports. In  some  instances  the  remark  is 
made  in  passing,  without  special  reference 
to  the  point  under  discussion;  In  others  it 
will  be  found  that  the  collateral  attack  was 
justifiable  on  other  principles.  Thus,  in 
Sharman  v.  Morton,  31  Ga.  45,  and  in  Thom- 
as V.  Morrisett,  76  Ga.  397,  one  of  the  points 
was  whether  a  defendant  in  a  foreign  judg- 
ment could  collaterally  attack  it  by  showing 
that  he  had  not  been  served,  notwithstanding 
the  record  showed  a  return  of  service;  and 
the  court  held  that  this  could  be  done  on 
the  universally  accepted  principle  that  want 
of  jurisdiction  in  a  court  to  render  a  judg- 
ment in  personam  on  the  ground  of  want  of 
service  may  be  collaterally  shown.  In  those 
cases  the  fraud  consisted  in  obtaining  service 
of  the  suit  on  the  defendant  Other  cases 
depend  on  statutes  which  make  an  exception. 
Thus  an  attack  may  be  collaterally  made  on  a 
judgment  of  discharge  by  an  administrator 
procured  by  fraud.  The  statute  declares 
such  a  judgment  to  be  void.  Pass  v.  Pass, 
98  Ga.  791,  25  S.  E.  752.  Other  exceptions 
exist  such  as  where  the  judgment  bears  a 
fatal  defect  on  its  face,  and  where  the  court 
is  without  jurisdiction  of  the  subject-matter  I 


and  of  the  person.  Likewise  creditors  or 
bona  fide  purchasers  may  collaterally  attack 
a  judgment  for  fraud  whenever  and  wher- 
ever it  interferes  with  their  rights.  Civil 
Code,  S  5966.  But  in  order  to  allow  a  collat- 
eral attack  the  judgment  must  be  void.  Civ- 
il Code,  S  5968.  The  statute  declares  that 
"the  judgment  of  a  court  of  competent  ju- 
risdiction cannot  be  collaterally  attacked  in 
any  other  court  for  irregularity,  but  shall  be 
taken  and  held  as  a  valid  judgment  until  it 
is  reversed  or  set  aside."  Therefore  a  Judg- 
ment procured  by  fraud  must  be  deemed  as 
absolutely  void  before  It  can  be  collaterally 
attacked.  While  a  judgment  procured  by 
fraud  may  be  set  aside  for  the  fraud  in  a 
direct  proceeding,  still,  if  the  judgment  is 
rendered  by  a  court  of  competent  jurisdic- 
tion, the  parties  are  concluded  by  it  until 
it  is  set  aside.  Van  Fleet  on  Collateral 
Attack.  S  550;  Grier  v.  McLendon,  7  Ga.  362, 
365;  Griffin  v.  Sketoe,  30  Ga.  300;  Thomp- 
son V.  Tolmie,  2  Pet.  157,  7  L.  Ed.  381.  The 
judgment  is  voidable  for  the  fraud,  but  is 
not  absolutely  void  until  vacated  in  a  direct 
proceeding.  And  it  has  been  held  that  a 
party  to  a  judgment  cannot  collaterally  at^ 
tack  it  for  fraud,  even  though  the  judg- 
ment was  rendered  by  the  same  court  in 
which  the  suit  was  pending.  Porter  v.  Roun- 
tree.  111  Ga.  369,  36  S.  E.  761.  Our  inves- 
tigation of  the  authorities  convinces  us  that 
the  general  rule  is  that  a  judgment  of  a 
court  of  probate  cannot  be  set  aside  upon 
the  ground  of  fraud  in  a  collateral  proceed- 
ing. Broderick's  Will,  21  Wall.  503,  22  L. 
Ed.  599;  Simmons  v.  Saul,  138  U.  S.  439,  11 
Sup.  Ct  369,  34  L.  Ed.  1054;  Winslow  y. 
Donnelly,  119  Ind.  565,  22  N.  E.  12;  Estate 
of  Davis,  151  Cal.  318,  86  Pac.  183,  90  Pac. 
711,  121  Am.  St  Rep.  105;  Raborg  v.  Ham- 
mond, 2  Har.  &  G.  (Md.)  42. 

[4]  4.  As  we  have  already  indicated,  the 
judgment  of  the  court  of  probate  was  in  the 
nature  of  a  judgment  in  rem,  and  the  court 
had  jurisdiction  of  the'  subject-matter.  It 
only  remains  to  be  said  what  effect  will  be 
given  to  it  when  introduced  in  evidence  in  a 
cause  pending  in  this  state.  If  the  Alabama 
administration  is  not  void,  it  follows  that 
the  administrator  had  the  right  to  prosecute 
the  suit  which  he  brought.  "Judgments  ren- 
dered in  one  state  of  the  Union,  when  proved 
in  the  courts  of  another,  differ  from  judg- 
ments in  a  foreign  country  in  no  other  re- 
spect than  that  of  not  being  re-examinable 
upon  the  merits,  nor  impeachable  for  fraud 
in  obtaining  them,  if  rendered  by  a  court 
having  jurisdiction  of  the  cause  and  of  the 
parties."  Hanley  v.  Donoghue,  116  U.  S.  1, 
6  Sup.  Ct  242,  29  L.  Ed.  535.  The  Consti- 
tution of  the  United  States  demands  that 
full  faith  and  credit  shall  be  given  in  each 
state  to  the  judicial  proceedings  of  every 
other  state.  If  we  follow  this  constitutional 
mandate,  we  cannot  reach  any  other  conclu- 
sion than  that  the  defendant  sustained  its 
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plea  of  res  adjudlcata.  In  view  of  this  dis- 
position of  the  case,  the  other  rulings  com- 
plained of  become  immaterial. 

Judgment  reversed.  All  the  Justices  coiv 
cur, 

(129  Ga.  172) 

RIGGERS  V.  STORY  et  al. 
(Supreme  Court  of  Georgia.     Dec.  13,  1912.) 

rSyllabus  hy  the  Court,) 

1,  Chattel  Mobtoaoes  ({  287*)— Mobtoagb 
FoBECLosuBE— Exec  utio  n  . 

The  judge  to  whom  .the  case  was  submitted 
for  decision  without  a  jury  committed  error  in 
entering  judgment  for  the  claimant  and  order- 
ing the  levy  dismissed. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  §  570 ;   Dec.  Dig.  §  287.*] 

(Additional  Syllalm*  hy  Editorial  Staff.) 

2«  Appeal  and   Ebbob   Q  713*)  —  Recobd — 

Matter  Included. 

Where  property  levied  on  to  satisfy  a  defi- 
ciency under  a  judgment  foreclosing  a  chattel 
mortgage  was  claimed  by  another,  and  an  equi- 
table petition  filed  to  enjoin  the  foreclosure  suit 
was  not  introduced  in  evidence,  it  was  no  part 
of  the  record  and  could  not  be  made  such  by 
incorporating  a  certified  copy  therein. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §f  2379,  2463,  2645,  2956, 
2957;    Dec.  Dig.  |  713.*] 

Error  from  Superior  Court,  Catoosa  Coun- 
ty;   A.  W.  Fite,  Judge. 

Suit  by  W.  R  Riggers  against  A.  D.  Story 
and  others.  In  which  A.  J.  Story  filed  claim 
to  certain  land  sought  to  be  levied  on  under 
a  deficiency  judgment.  From  a  Judgment 
ordering  a  dismissal  of  the  levy,  Riggers 
brings  error.    Reversed. 

Maddoz,  McCamy  &  Shumate,  of  Dalton, 
for  plaintiff  in  error.  H.  H.  Anderson,  of 
K)pring  Place,  for  defendants  in  error. 

ATKINSON,  J.  Error  was  assigned  upon 
a  Judgment  rendered  in  a  claim  case,  which 
was  as  follows:  "This  case  being  submitted 
to  the  court  upon  the  question  whether  this 
was  a  general  Judgment  or  a  Judgment  bind- 
ing only  the  property  mortgaged,  after  argu- 
ment had,  it  is  considered,  ordered,  and  ad- 
Judged  by  the  court  that  said  Judgment  is  a 
Judgment  special  against  the  property  mort- 
gaged, and  binding  said  special  mortgaged 
property  only.  It  is  further  ordered  and  ad- 
Judged  that  the  levy  be  dismissed,  and  claim- 
ants recover  of  plaintiff  the  sum  of  

dollars  and  cents  costs  of  ^uit."  The  ground 
of  error  assigned  was  that  the  Judge,  to 
whom  the  case  was  submitted  for  decision 
without  a  Jury,  should  have  held  that  the 
Judgment  submitted  to  the  court  for  con- 
struction was  general  and  bound  all  the 
property  of  the  defendant  in  fi.  fa.  The  bill 
of  exceptions  discloses  that  W.  E.  Riggers 
commenced  a  proceeding  to  foreclose  a  chat- 
tel mortgage  against  A.  D.  Story  In  the  su- 
perior court.    Thereafter  the  mortgagor  filed 


an  equitable  petition  against  Riggers  to  en- 
Join  the  foreclosure.  At  the  trial  of  the 
case  on  the  equitable  petition  the  verdict 
was  in  favor  of  "Riggers"  against  ••Story," 
and  the  following  Judgment  was  rendered: 
"Whereupon  It  Is  ordered,  adjudged,  and  de- 
creed that  the  defendant,  W.  E.  Riggers,  re- 
cover of  the  plaintiff,  A.  D.  Story,  the  sum 
of  $269,  principal  and  Interest  at  8  per  cent, 
from  May  3,  1909,  and  the  further  sum  of 
$ costs ;  that  the  mortgage  fl.  fa.  pro- 
ceed against  the  property  mortgaged.**  The 
mortgaged  property  was  subsequently  sold, 
and  failed  to  satisfy  the  debt.  Execution 
was  then  Issued  on  the  Judgment  rendered 
at  the  trial  of  the  equitable  petition,  and 
was  levied  on  land  as  the  property  of  de- 
fendant in  fi.  fa.  Thereafter  A.  J.  Story 
filed  a  claim  to  the  land;  and  on  the  trial 
the  Judgment  upon  which  error  was  assign- 
ed was  rendered. 

[2]  The  equitable  petition  to  enjoin  the 
mortgage  foreclosure  was  specified  in  the 
bill  of  exceptions  by  Riggers,  the  plaintiff  In 
error,  as  material  to  a  clear  understanding 
of  the  errors  complained  of,  and  a  certified 
copy  thereof  was  transmitted  to  this  court 
by  order  of  the  Judge.  Rut  that  petition  was 
no  part  of  the  record  in  the  claim  case,  and 
does  not  appear  to  have  been  Introduced  in 
evidence,  and  could  not  be  brought  to  the 
Supreme  Court  In  the  manner  indicated.  If 
introduced  in  evidence,  its  substance  should 
have  been  set  forth  in  the  bill  of  exceptions, 
or  by  an  appropriate  exhibit  to  the  bill  of 
exceptions,  or  in  a  duly  approved  brief  of 
the  evidence. 

[1]  Under  the  circumstances,  the  copy  so 
transmitted  cannot  be  considered.  The  Judg- 
ment set  forth  in  the  bill  of  exceptions  as 
rendered  on  the  trial  of  the  equitable  peti- 
tion, which  was  construed  in  the  Judgment 
in  the  claim  case,  must  therefore  be  con- 
strued without  the  aid  of  the  pleadings  up- 
on which  it  was  based.  So  construed,  it  was 
a  general  Judgment,  notwithstanding  the 
direction  therein  given  "that  the  mortgage 
fi.  ftt.  proceed  against  the .  property  mort- 
gaged." The  court  erred  In  holding  to  the 
contrary  and  ordering  the  levy  dismissed. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(159  Ga.  210) 
VAUGHN  v.  SIMMONS  et  aL 
(Supreme  Court  of  Qeorgia.    Jan.  14,  1913.) 

(Byllahus  hy  the  Court,) 

1.  Statutes    (8   76*)— Creation   of  School 
DivSTRiCTS— Special  Laws. 

The  act  of  August  16,  1909  (Acts  1909, 
p.  1183),  as  amended  by  the  act  of  August  13, 
1910  (Acts  1910,  p.  953),  described  a  consid- 
erable rural  territory  in  Pulaski  county,  de- 
clared it  to  be  incorporated  as  "the  town  of 
Mitcheirs  District,"  and  conferred  on  a  board 
of  school  trustees  power  to  establish  and  main- 
tain a  system  of  public  schools   therein   in  a 
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manner  different  from  that  provided  by  the 
general  school  laws,  bat  prescribed  no  munici- 
pal duties  or  powers  other  than  the  mainte- 
nance of  such  schools,  save  in  the  general 
statement  that  the  corporation  should  be  styled 
by  the  name  stated,  "with  all  the  powers,  dn- 
ties,  and  privileges  usual  to  municipal  corpora- 
tions." Jurisdiction  over  roads  was  negatived, 
and  no  power  of  taxation  was  given  except 
to  the  trustees  for  school  purposes.  Fe/d,  that 
each  act,  as  amended,  was  unconstitutional,  as 
seeking  to  create  a  special  school  districtp 
where  provision  had  been  made  for  the  crea- 
tion of  such  districts  by  general  law. 

[Ed.  Note.—For  other  cases,  see  Statutes, 
Cent  Dig.  §|  77%-78%;  Dec  Dig.  S  76.*] 

2.  Schools  and  School  Distbiots  (S  22*)— 

Cbeation— Special  Law. 

Such  an  act  as  that  above  described  did 
not  come  within  the  provision  of  the  Constitu- 
tion which  declares  that  authority  may  be 
granted  by  the  Legislature  to  municipal  cor- 
porations, "upon  the  recommendation  of  the 
corporate  authority,  to  establish  and  maintain 
public  schools  in  their  respective  limits  by 
focal  taxation;*'  and  this  is  true,  though  the 
act  provided  for  a  submission  to  the  voters  of 
the  district  of  the  question  whether  they  would 
ratify  or  refuse  to  "ratify  the  act." 

(aj  Under  the  preceding  rale,  it  is  unneces- 
sary to  decide  whether  the  clause  of  the  Con- 
stitution just  quoted  authorized  the  creation 
of  a  municipal  corporation  and  the  conferring 
by  the  act  creating  it  of  power  to  establish 
public  schools,  subject  to  an  election,  or  wheth- 
er the  words  "upon  the  recommendation  of  the 
corporate  authority"  contemplated  an  existing 
corporate  authority  to  make  such  recommenda- 
tion before  the  power  to  estabUsh  schools  was 
granted. 

[Ed.  Note.—For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  |  41;  Dec.  Dig.  § 
22.*] 

S.  ScnooLS  AND  School  Distbictb  (|  111*)— 
Creation  — Void  Statute  —  School  Tax- 
In  junction— Demubbeb. 

Where  an  execution  for  a  school  tax  under 
such  an  act  was  levied  by  a  constable,  an  equi- 
table petition  praying^  that  the  constable  be 
enjoined  from  enforcing  the  execution,  and 
that  the  defendants,  other  than  the  constable, 
be  enjoined  from  exercising  any  powers  under 
the  act,  was  not  subject  to  dismissal  on  de- 
murrer, on  the  ground  that  it  made  the  per- 
sons claiming  to  act  as  school  trustees  defend- 
ants in  their  individual,  and  not  their  official, 
capacities. 

[Ed.  Note.—For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {§  265-268;  Dec. 
Dig.  I  111.*] 

Error  from  Superior  Court,  Pulaski  Coun- 
ty;   J.  H.  Martin,  Judge. 

Suit  by  Freeman  Vaughn  against  J.  J. 
Simmons  and  others.  From  a  Judgment  of 
•dismissal,  plaintiff  brings  error.    Reversed. 

Freeman  Vaughn  filed  an  equitable  peti- 
tion on  behalf  of  himself  and  such  others 
as  might  join  with  him,  alleging,  in  sub- 
stance, as  follows:  He  is  a  resident  of  that 
portion  of  the  territory  of  Pulaski  county 
known  as  the  town  of  Mitchell's  District, 
and  is  a  taxpayer  therein.  On  August  16, 
1909,  an  act  was  passed  to  incorporate  such 
district  Acts  1909,  p.  1183  et  seq.  This 
was  amended  in  minor  particulars  by  the  act 
of  August  13,  1910  (Acts  1910,  p.  953).  Prior 
to  the  act  of  1909  there  existed  and  was  con- 
ducted, under  the  general  school  laws  of  the 


state,  a  school  known  as  the  Midway  school, 
which  had  acquired  a  considerable  amount 
of  real  and  personal  property,  and  bad  con- 
tracted debts  aggregating  about  $400,  which 
Indebtedness  was  a  charge  on  the  property 
of  such  school.  After  the  passage  and  rati- 
fication of  the  above-mentioned  act,  the  trus- 
tees of  the  public  school  system  organized 
under  it  acquired  and  took  over  all  of  the 
property  of  the  Midway  school,  and  assumed 
the  liabilities  thereof.  In  the  act  no  au- 
thority was  given  to  raise  taxes  for  any  oth- 
er purpose  than  to  defray  the  expenses  of 
the  school  system  for  the  scholastic  year. 
The  school  authorities  borrowed  about  $500 
for  the  pretended  purpose  of  using  it  for  the 
maintenance  of  the  school  system,  but,  in 
fact,  did  so  in  order  to  discharge  the  indebt- 
edness, and  have  included  in  the  amount  of 
money  to  be  raised  by  taxation  a  sufiElcient 
sum  to  pay  off  the  unlawful  debt  Execution 
has  been  issued  against  tlie  plaintiff  by  the 
school  authorities,  and  it  has  been  levied 
by  Jennings,  a  constable  of  the  county,  upon 
certain  property  of  the  plaintiff,  and  a  sale 
has  been  advertised.  The  act  of  1909,  as 
amended  by  that  of  1910,  is  unconstitutional. 
Various  grounds  of  unconstitutionality  were 
alleged,  among  them  being  that  the  act  was 
violative  of  article  1,  S  4,  par.  1,  of  the  Con- 
stitution, and  also  of  article  8,  |  4,  par.  1. 
The  persons  who  were  alleged  to  be  acting 
as  trustees  of  the  school  system  of  the  town 
of  Mitcheirs  District,  the  ex  oflQclo  mayor 
and  aldermen,  and  the  constable  who  made 
the  levy  were  made  parties  defendant  It 
was  stated  that  the  defendants,  other  than 
the  constable,  were  acting  without  authority 
in  any  of  their  acts  and  doings  set  forth, 
'*and  that  said  suit  Is  brought  against  them 
not  in  their  official  capacity,  but  solely  iu 
their  individual  capacity.'*  The  prayers  were 
that  the  constable  be  enjoined  from  proceed- 
ing to  enforce  the  execution  against  the 
property  of  the  plaintiff,  that  the  other  de- 
fendants be  enjoined  from  further  exercising 
any  power  under  the  acts  above  mentioned, 
and  for  process  and  general  relief.  The  act 
of  1909  (Acts  1909,  p.  1183)  contained  27  sec- 
tions, covering  about  11  pages  of  the  pub- 
lished acts.  The  first  section  declared  that 
the  town  of  Mitcheirs  District  was  incor- 
porated; the  limits  being  defined  by  refer- 
ence to  various  land  lots,  the  county  line, 
and  the  Ocmulgee  river.  The  sole  reference 
in  the  entire  act  to  any  municipal  powers  or 
duties,  other  than  the  government  of  the 
school  system,  was  contained  in  the  second 
section,  as  follows:  "That  the  governing  au- 
thority of  said  town  shall  be  vested  in  the 
mayor  and  six  aldermen,  who  shall  be  bona 
fide  citizens,  residents  of  the  said  town  for 
the  full  term  of  six  months  next  preceding 
their  election  to  ofilce,  and  said  municipal 
government  shall  be  styled  the  town  of  Mitch- 
eirs District,  and  by  that  name  are  hereby 
made  a  body  cori)orate  with  all  the  powers, 
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duties  and  privileges  usual  to  municipal  cor- 
porations." Section  3  declared  that,  until  an 
election  for  mayor  and  aldermen  should  be 
held,  a  named  person  should  be  mayor,  cer- 
tain other  named  persons  should  be  alder- 
men, and  another  person  should  act  as  clerk 
and  treasurer  of  the  town.  Section  4  declar- 
ed that  there  should  be  established  and  main- 
tained in  said  town  a  system  of  public 
schools,  the  management  of  which  should  be 
vested  in  a  board  of  trustees,  and  that,  untU 
their  successors  were  elected  and  qualified, 
the  board  should  be  composed  of  certain 
named  persons,  the  saule  who  had  been  pre- 
viously named  to  act  as  mayor  and  aldermen, 
and  with  the  same  person  as  secretary  and 
treasurer  who  had  previously  been  named  as 
clerk  and  treasurer.  Section  5  provided  for 
an  election  for  trustees  of  the  school  on  a 
fixed  date  and  periodically  thereafter,  with 
power  to  elect  one  of  their  number  president, 
and  one  secretary  and  treasurer.  Section  6 
declared  that,  after  the  first  election,  the 
board  of  trustees  so  elected  should  be  ex  of- 
ficio aldermen  of  the  town,  except  that  the 
president  of  the  board  of  trustees  should  be 
ex  officio  mayor,  and  the  secretary  and  treas- 
urer of  the  board  should  be  ex  oflScio  clerk 
and  treasurer;  **the  object  of  this  provision 
being  that  after  the  first  election  held  under 
this  act  it  will  not  be  necessary  to  elect 
mayor  and  aldermen  eo  nomine,  but  that  the 
members  and  officers  of  the  board  of  trustees 
for  the  time  being  shall  exercise  the  rights 
and  duties  of  the  mayor,  aldermen,  and  clerk 
and  treasurer  of  said  town."  By  section  7 
it  was  declared  that  any  vacancies  on  the 
board  of  trustees  or  in  the  offices  thereof 
should  be  filled  by  the  board  for  the  unex- 
pired terms.  The  act  then  proceeded  to  deal 
with  the  regulation  of  the  schools,  the  pow- 
ers of  the  trustees  in  regard  to  them,  the 
terms,  the  admission  of  pupils,  the  number  of 
schools  for  white  and  colored  children,  the 
right  to  receive  the  share  of  the  school  fund 
•*of  the  county  and  state"  to  which  the  schools 
thus  established  were  entitled,  and  other 
matters  of  school  regulation.  The  school 
board  was  authorized  and  required  to  levy 
a  school  tax  not  exceeding  a  stated  per  cent 
The  secretary  and  treasurer  of  the  board 
was  to  assess  the  valuation  of  the  property 
"within  the  said  district  for  taxation,"  to 
collect  such  tax,  and  issue  executions  against 
defaulters.  After  advertisement  by  putting 
up  notices  at  three  public  places,  personal 
property  was  to  be  sold  '^before  the  school- 
house  door  established  for  white  children  in 
said  town."  Real  estate  was  to  be  sold 
by  the  sheriff.  The  taxes  when  collected 
were  to  be  delivered  to  the  secretary  and 
treasurer  of  the  board  of  trustees,  and  ex- 
pended only  upon  order  of  the  board  iii  de- 
fraying the  expenses  of  conducting  the 
schools.  Section  22  provided  for  the  holding 
of  an  election  "for  the  purpose  of  ratifying 
or  refusing  to  ratify  this  act."  Section  24 
declared  that,  immediately  after  the  ratifi- 


cation of  the  act,  "all  ofilcials  of  said  town 

shall   take   the  following  oath:    %  , 

do  swear  that  I  will  faithfully  discharge  the 
duties  required  of  me  by  the  terms  of  the 
act  providing  for  a  system  of  public  schools 
in  Mitchell's  District,  Georgia.* "  Section  26 
declared  that  nothing  in  the  act  should  be 
construed  to  take  away  from  the  county  au- 
thorities their  jurisdiction  over  the  public 
roads  and  bridges  "in  said  Incorporated  ter- 
ritory,  but  that  said  county  authorities  shall 
continue  to  exercise  jurisdiction  thereover, 
and  to  work  and  repair  the  same,  as  they  do 
in  other  parts  of  the  county."  By  the  act  of 
1910  certain  changes  were  made  as  to  the 
number  of  officers,  and  the  manner  of  collec- 
tion of  the  school  tax  by  the  secretary  and 
treasurer  of  the  board  of  trustees  "of  the 
said  Mitchell's  District  public  schools."  But 
there  was  nothing  which  was  material  to  the 
question  under  consideration. 

H.  E.  Coates  and  H.  F.  Lawson,  both  of 
Hawkinsville,  for  plaintiff  in  error.  W.  L.  & 
Warren  Grice,  of  Hawkinsville,  for  defend- 
ants in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  [1,2]  1,  2.  Provision  has  been  made, 
by  general  laws  in  regard  to  the  public 
school  system  of  the  state,  for  creating  school 
districts,  and  for  determining  the  question  of 
local  taxation.  Civil  Code,  §  1531  et  seq. 
In  dealing  with  the  subject  broadly,  the  Leg- 
islature doubtless  considered  the  advantages 
to  be  derived  from  general  laws  and  from 
having  uniformity  and  system  in  the  admin- 
istration of  educational  affairs,  instead  of 
having  uniformity  and  system  in  the  admin- 
number  of  special  school  districts,  with  vary- 
ing and  conflicting  regulations,  laws,  and 
methods.  At  any  rate,  the  enactment  of 
general  laws  in  regard  to  the  common  school 
system  of  the  state  accorded  with  the  spirit 
of  the  Constitution,  which  declares  that 
"there  shall  be  a  thorough  system  of  common 
schools  for  the  education  of  children,  as  near- 
ly uniform  as  practicable."  Article  8,  |  1, 
par.  1  (Civil  Code,  §  6576,  Acts  1911,  p.  46). 
By  article  1,  §  4,  par.  1,  of  the  Constitution 
(Civil  Code,  f  6391),  it  is  declared  that  "laws 
of  a  general  nature  shall  have  uniform  oper- 
ation throughout  the  state,  and  no  special 
law  shall  be  enacted  in  any  case  for  which 
provision  has  been  made  by  an  existing  gen- 
eral law."  It  is  true  that  in  article  8,  §  4, 
par.  1  (Civil  Code,  §  6579),  it  is  provided  that 
"authority  may  be  granted  to  counties,  mi- 
litia districts,  school  districts,  and  to  munici- 
pal districts,  upon  the  recommendation  of 
the  corporate  authority*  to  establish  and 
maintain  public  schools  in  their  resi>ective 
limits  by  local  taxation,"  after  an  election 
in  which  two- thirds  of  the  persons  voting 
shall  approve  it  The  two  sections  should 
be  treated  as  in  harmony  with  each  other. 
The  latter  did  not  provide  the  method  of 
lading  out  school  districts,  nor  destroy  a 
I  system  of  doing  so  created  by  an  existini; 
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general  law.  The  Constitution  never  contem- 
plated that,  in  spite  of  the  provisions  of  the 
general  law,  the  territory  of  the  state  might 
be  cut  up  by  special  enactments,  and  par- 
ticular school  districts  be  taken  out  of  the 
provisions  of  such  law.  Nor  can  this  result 
be  reached  and  the  uniformity  of  the  school 
laws  be  destroyed  by  merely  calling  a  school 
district  a  municipal  corporation.  As  the 
population  in  a  particular  territory  becomes 
more  dense,  certain  local  problems  arise, 
such  as  those  involving  the  preservation  of 
good  order,  or  public  health,  public  high- 
ways, or  the  like,  which  are  peculiar  to  the 
condition  there  existing.  From  this  arises 
the  incorporation  of  a  municipality.  Among 
other  things  which  may  properly  be  made  in- 
cidental to  municipal  government  is  educa- 
tion within  its  boundaries.  But  this  is  an 
entirely  different  thing  from  merely  laying 
out  a  wide  area  of  country  as  a  school  dis- 
trict, and  seeking  to  bring  it  within  the  pro- 
vision of  the  Constitution  by  calling  it  a  mu- 
nicipal corporation. 

Several  efforts  have  been  made  to  create 
special  school  districts  inconsistently  with 
the  general  school  law.  In  Barber  v.  Alex- 
ander, 120  Ga.  30,  47  S.  E.  580  (which  arose 
under  the  general  school  law,  prior  to  the 
passage  of  the  act  of  1905),  an  act  was  pass- 
ed seeking  to  create  a  special  school  district, 
with  powers  conferred  upon  the  local  author- 
ities different  from  those  provided  by  the 
general  law.  It  was  held  to  be  unconstitu- 
tional. In  Neal  v.  McWhorter,  122  Ga.  431, 
50  S.  B.  3S1,  an  act  was  passed  to  incorpo- 
rate a  certain  town.  It  also  undertook  to 
extend  the  corporate  limits  over  an  area  of 
about  four  miles  square  to  establish  a  pub- 
lic school  system  therein,  and  to  create  a 
board  of  school  commissioners  with  power  to 
levy  taxes  for  school  purposes  on  all  the 
property  in  the  area  described,  but  it  limit- 
ed the  exercise  of  all  mimicipal  functions  to 
an  area  embraced  in  a  circle  one  mile  in 
diameter  located  inside  the  square.  It  was 
held  that  the  act,  at  least  in  so  far  as  it  ap- 
plied to  the  territory  within  the  square  but 
outside  of  the  circle,  was  unconstitutional, 
in  that  it  was  an  attempt  to  establish  a 
school  district  by  evasion,  and  was  a  special 
law  enacted  in  a  case  for  which  provision 
had  been  made  by  an  existing  general  law. 
In  the  opinion  Mr.  Justice  Candler  said: 
"Article  8,  §  4,  par.  1,  of  the  Constitution 
of  Georgia  (Civil  Code,  f  6579),  authorizes 
the  General  Assembly  to  grant  to  municipal 
corporations  power  to  establish  and  maintain 
public  schools  'In  their  respective  limits'  by 
local  taxation;  but  this  does  not  carry  with 
it  the  right,  by  palpable  evasion,  to  incorpo- 
rate a  school  district  and  mark  off  a  town 
inside  of  it,  the  town  to  exercise  all  the  mu- 
nicipal functions  and  the  school  district 
none."  In  Sellers  v.  Cox,  127  Ga.  246,  56 
S.  E.  284,  there  was  considered  an  act  passed 
August  22,  1905,  and  entitled  "An  act  to  in- 
corporate   the    Hopeful    school    district    in 


Mitchell  county,"  with  provisions  different 
from  those  of  the  general  school  law.  It 
was  held  unconstitutional.  In  the  opinion 
(referring  to  article  8,  |  4,  par.  1,  of  the 
Constitution,  as  amended  by  Act  1903,  p.  23, 
and  its  ratification)  Mr.  Justice  Evans  said: 
"This  section  does  not  attempt  to  locate  any 
school  district,  but  constitutes  each  school 
district,  when  located  and  established,  as  a 
taxing  district  The  effect  of  the  amendment 
to  section  4  is  to  enlarge  the  number  of  tax- 
ing districts,  and  not  to  provide  for  the  man- 
ner of  their  creation.  The  Legislature  may 
establish  and  define  the  location  of  school 
districts  by  a  general  law,  or,  in  the  absence 
of  any  general  law,  it  may  by  special  act  in- 
corporate a  designated  area  into  a  school 
district  But  the  Legislature  cannot  by  a 
special  act  create  a  school  district  so  long 
as  there  is  of  force  a  general  law  whereby 
school  districts  are  defined  and  established. 
It  is  restrained  from  so  doing  by  the  Consti- 
tution, and  the  amendment  to  section  4  of 
article  8  does  not  authorize  the  General  As- 
sembly by  special  act  to  create  a  school  dis- 
trict so  long  as  there  is  of  force  an  existing 
general  law  by  which  school  districts  are 
created,"  etc. 

Is  the  act  before  us  one  creating  an  ac- 
tual municipal  corporation,  with  incidental 
powers  as  to  its  school  system,  or  is  it  a 
special  law  seeking  to  create  a  school  dis- 
trict in  antagonism  to  the  general  school 
law,  by  merely  labeling  the  school  district 
with  the  name  of  a  town?  The  thing  declar- 
ed to  be  incorporated  was  "the  town  of  Mitch- 
ell's District  in  Pulaski  county."  A  con- 
siderable territory  was  described  by  land 
lot  lines,  a  river,  and  the  county  line.  One 
brief  section  alone  made  any  mention  of 
municipal  authority  other  than  the  mainte- 
nance of  a  system  of  public  schools  within 
the  district  described.  In  that  the  entire 
reference  to  municipal  powers  is  contained 
in  about  a  line  and  a  half,  where,  after 
deciding  that  the  style  of  the  incorporation 
should  be  as  above  stated,  the  words  were 
added:  "With  all  the  powers,  duties,  and 
privileges  usual  to  municipal  corporations." 
Certain  persons  were  named  to  act  as  mayor 
and  aldermen  until  an  election,  and  the 
same  persons  were  named  to  act  as  a  board 
of  trustees  for  the  school  system,  until  an 
election  should  be  had  at  a  date  named.  It 
was  declared  that,  after  the  election  of  suc- 
cessors to  the  board  of  trustees,  they  should 
be  ex  officio  aldermen,  and  the  president  of 
the  board  should  be  ex  officio  mayor,  and 
it  should  not  be  necessary  to  elect  a  mayor 
and  aldermen  eo  nomine.  Vacancies  on  the 
board  were  to  be  filled  by  the  board  itself 
until  the  next  election.  Special  provisions 
were  made  in  regard  to  the  maintenance  and 
conduct  of  the  schools  within  that  district^ 
and  in  regard  to  the  powers  of  the  trustees, 
different  from  those  under  the  general  school 
law.  The  only  provision  for  any  taxation 
within  the  corporate  limits  was  for  a  school 
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tax,  to  be  determined  by  the  trustees,  and 
not  to  exceed  a  certain  per  centum  of  the 
taxable  property.  The  sole  oath  of  office 
prescribed  was  to  faithfully  discharge  the 
duties  required  of  the  affiant  by  the  terms 
of  the  act  ^'proYlding  for  a  system  of  public 
schools  in  Mitchell's  District,  Georgia/*  The 
county  authorities  were  to  retain  jurisdiction 
over  the  roads  and  bridges  "in  said  incor- 
porated territory,*'  and  work  and  repair 
them  "as  they  do  in  other  parts  of  the  coun- 
ty." A  somewhat  noyel  provision  was  that 
the  act  should  be  submitted  to  the  voters 
within  the  district  prescribed  for  ratification 
or  rejection.  If  two-thirds  of  the  voters 
voting  at  the  election  cast  their  ballots  for 
ratification,  the  act  was  to  become  imme- 
diately operative.  But,  if  the  result  was 
against  ratification,  the  board  of  trustees 
named  in  the  act  were  to  order  other  elec- 
tions in  like  manner  every  six  months  until 
the  act  was  ratified.  In  this  act,  covering 
about  11  pages,  and  comprising  27  sections, 
we  fail  to  find  any  duties  required  to  be  dis- 
charged by  the  municipal  authorities  except 
in  regard  to  the  schools.  A  so-called  munic- 
ipal corporation,  with  nothing  to  do  ex- 
cept to  establish  and  manage  schools  in  a 
rural  school  district,  nothing  with  which  to 
do  anything  else,  and  no  officers  except  school 
trustees,  is  not  a  municipal  corporation  such 
as  is  contemplated  by  the  Constitution  when 
it  authorizes  the  Legislature  to  empower 
municipal  corporations,  upon  recommenda- 
tion of  the  corporate  authority,  to  establish 
a  school  system. 

We  recognize  the  general  rules  as  to  the 
power  of  the  Legislature  to  create  a  munici- 
pal corporation  in  broad  terms,  and  as  to 
the  disinclination  of  the  courts  to  hold  acts 
to  be  unconstitutional,  unless  they  are  clear- 
ly so.  But  the  fundamental  law  also  de- 
clares that  "legislative  acts  in  violation  of 
this  Constitution,  or  the  Constitution  of  the 
United  States,  are  void,  and  the  Judiciary 
shall  so  declare  them."  We  think  this  act 
on  its  face  falls  within  that  category.  The 
threads  of  legal  semblance  which  are  to  be 
found  within  the  act  are  so  interwoven '  with 
the  general  warp  and  woof  of  unconstitution- 
ality that  they  cannot  be  separated  and  ad- 
Judged  to  constitute  the  expression  of  the 
legislative  purpose.  Nor  does  the  rule  that 
the  existence  of  a  municipality  cannot  be  at- 
tacked collaterally  apply.  The  point  made 
is  that  the  act  is  unconstitutional  and  void, 
and  that  there  has  been  no  incorporation. 
See  Worth  County  v.  Crisp  County,  76  S. 
B.  747. 

Having  held  the  act  to  be  unconstitutional 
for  the  reasons  stated,  it  Is  unnecessary  to 
discuss  other  objections  to  it,  such  as  that 
it  contained  matters  differing  from  and  not 
covered  by  the  title,  that  the  constitutional 
provision  as  to  granting  power  to  municipal 
corporations,  "upon  the  recommendatloD   of 


the  corporate  authority***  to  establish  and 
maintain  public  schoolSi  contemplates  munic- 
ipalities in  existence,  and  not  the  creation 
of  a  municipality  and  the  grant  of  such  au- 
thority in  the  charter,  before  there  are  any 
corporate  authorities  to  make  the  recommen- 
dation, etc.  On  the  subject  of  the  improprie- 
ty of  submitting  distinct  issues  to  voters  In 
such  manner  as  to  compel  them  to  agree  to 
all  or  none,  especially  if  the  incurring  of  a 
debt  is  involved,  see  Cain  v.  Smith,  117  Ga. 
902,  905,  44  S.  B.  5,  et  seq. 

[3]  3.  It  was  argued  on  behalf  of  the  de- 
fendant in  error  that  the  petition  was 
brought  against  the  defendants,  except  the 
constable,  in  their  individual  capacity,  and 
that  this  furnished  ground  for  diamifwaL 
The  constable  was  proceeding  to  make  a  sale 
under  a  levy.  An  injunction  was  sought 
against  him  in  his  official  capacity,  and 
against  the  other  defendants,  to  restrain 
them  from  exercising  any  powers  under  the 
act  If  the  act  creating  certain  officials  was 
unconstitutional,  they  would  seem  to  have  no 
official  capacity.  This  furnishes  no  ground 
for  dismissal.  It  was  error  to  sustain  the 
demurrer. 

Judgment  reversed.  All  the  Justices  eon- 
cur. 


(1S9  Ga.a») 
PARRISH  V.  CROSBY. 
(Supreme  Court  of  Georgia.     Jan.  14,  1913.) 

(8yllahu»  hy  the  Court) 

1.  MOBTOAGGS    (§  463*)~FoaEOLOSUBB. 

The  defendant  in  a  proceeding  to  foreclose 
a  mortgage  on  realty  filed  two  defenses:  (1) 
That  at  the  time  of  executing  the  mortgage  and 
the  notes  «ecared  tliereby  she  was  a  married 
woman,  and  that,  while  she  alone  signed  the 
mortgage  and  notes,  she  was  in  reality  a  sure- 
ty; and  (2)  that  she  executed  the  notes  and 
mortgage  under  duress.  There  was  no  evi- 
dence to  authorize  a  finding  in  favor  of  the  de- 
fendant  upon  either  of  her  pleas. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.   Dig.  !§   1361,  1863-1368;    Dec  Dig.  1 

2.  RiTLINGS  ON  EVIDENCB. 

There  was  no  error  in  rejecting  evidence. 

3.  DlRECTINO  VBBOIOT. 

Accordinjfly  the  court  did  not  err  in  di- 
recting a  verdict  for  the  plaintiif,  the  evidence 
making  out  a  ca^e  In  his  behalf. 

Error  from  Superior  Court,  Berrien  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Action  by  M.  A.  Crosby  against  D.  A.  Par- 
rish.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

J.  Z.  &  H.  li.  Jackson,  of  Adel,  and  J.  P. 
Knight  and  W.  D.  Bule.  both  of  Nashville, 
for  plaintiff  in  error.  C.  B.  Parrlsh,  of 
Adel,  and  Denmarlc  &  Griffin,  of  Valdosta, 
for  defendant  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  it  Am.  Dig.  Key-No.  Series  A  Rep'r  Indezca 
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NASHYILLB,  C.  &  ST.  L.  BY.  t.  HUBBLE. 
(Supreme  Court  of  Georgia.     Jan.  21,  1913.) 

(Syllabus  by  the  Court.) 
X  Trial   (I  236*) — Instbuctions— Cmdibid- 

ITT  OF  WiTNBSSEa 

It  is  error  to  instruct  the  iury  that  they 
*^ay  believe  that  witness  or  those  witnesses 
who  have  the  best  means  of  knowing  the  facts 
about  which  they  testify,  and  the  least  induce- 
ment to  swear  falsely/'  without  a  qualification 
that  the  witnesses  in  all  other  respects  are 
found  to  be  equally  credible. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  §1  531-533 ;  Dec  Dig.  §  236.*] 

2.  Damages  (§  177*)— Iwjuey  to  Wotb—Bx- 

FEN8ES — Evidence. 

In  an  action  founded  on  a  statute  author- 
izing a  husband  to  recover  for  injuries  to  his  wife, 
causing  temporary  loss  of  her  society,  and  for 
expenses  incurred  in  alleviating  her  injuries, 
testimony  that  the  husband  had  expended  a 
given  sum  of  money  during  his  wife's  illness  on 
account  of  her  injuries  is  not  objectionable  on 
the  ground  that  such  amount  embraced  neces- 
sary subsistence  for  which  the  husband  would 
have  been  liable  independently  of  the  wife's 
injury. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  If  466.  494 ;   Dec.  Dig.  f  177.«] 

8.  New  Trial  (|  26*)^6bounds — Disgbetion. 
No  motion  was  made  to  reject  the  inter- 
rogatories of  a  witness,  when  offered  at  the  tri- 
al, on  the  ground  that  the  commissioner  who 
executed  them  was  related  to  one  of  the  plain- 
tiff's counsel,  whose  compensation  was  depend- 
ent on  a  recovery.  The  evidence  submitted  on 
the  motion  authorized  an  inference  that  coun- 
sel for  defendant  had  knowledge  that  the  fee 
of  plain  tiff's  counsel  was  contingent,  and  that 
the  conumiBsioner  was  related  to  him.  It  was 
therefore  in  the  discretion  of  the  court  to  re- 
^  fuse  a  new  trial  on  this  ground. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §|  37-39 ;  Dec.  Dig.  f  26.*] 

4.  Statement  of  Issues — Objections. 

As  another  trial  is  to  be  had,  it  is  unnec- 
essary to  notice  the  criticism,  largely  verbal, 
upon  the  court's  summary  of  the  defendant's 
contentions. 

Error  from  Superior  Court,  Dade  County; 
A.  W.  Flte,  Judge. 

Action  by  O.  B.  Hubble  against  the  Nash- 
Tille,  Chattanooga  &  St  Louis  Railway. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Foust  &  Payne,  of  Chattanooga,  for  plain- 
tiff in  error.  B.  T.  Brock  and  J.  P.  Jacoway, 
both  of  Trenton,  for  defendant  in  error. 

EVANS,  P.  J.  Mrs.  Hubble,  the  wife  of 
the  plaintiff,  was  a  passenger  upon  the  train 
of  the  defendant  company.  At  a  certain 
point  on  her  jouruey  in  the  state  of  Alaba- 
ma, the  coach  in  which  she  was  traveling 
was  attached  to  another  train.  In  making 
the  coupling  it  was  contended  that  the  con- 
tact between  the  two  sections  of  the  train 
was  so  violent  that  she  was  precipitated  from 
her  seat,  inflicting  certain  internal  injuries. 
The  husband  brought  suit  against  the  compa- 
ny under  an  Alabama  statute  authorizing  him 
to  recover  for  the  loss  of  services  and  his 
wife's  society.     The  defendant  denied  that 


the  plaintiff's  wife  was  injored,  or  that  it 
was  negligent  The  plaintLS  introduced  the 
Interrogatories  of  his  wife  to  the  effect  that 
the  two  sections  of  the  train  were  brought 
together  with  such  force  as  to  throw  her 
from  her  seat  into  the  aisle,  injuring  her 
ribs.  Her  testimony  was  very  meager  con- 
cerning her  injury.  It  did  not  appear  there- 
from that  she  made  any  complaint  at  the 
time  of  her  alleged  injury.  The  defendant  in- 
troduced the  servants  in  charge  of  the  train, 
who  testified,  some  positively  and  some  nega- 
tively, that  the  coupling  was  made  in  the  usu- 
al manner,  without  sufficient  force  to  throw 
the  plaintiff  out  of  her  seat,  and  that,  on  ac- 
count of  the  back  of  the  seat  being  towards 
the  end  of  the  coach  where  the  coupling  was 
made,  it  was  improbable  that  the  injury  could 
have  occurred.  The  only  other  witness  to 
the  alleged  injury  was  a  passenger,  who  sub- 
stantiated the  plaintiff's  wife  as  to  the  man- 
ner in  which  she  claimed  to  have  been 
thrown  from  her  seat  The  defendant  fur- 
ther submitted  testimony  from  several  phy- 
sicians that  an  examination  disclosed  no 
fractured  ribs,  and  that  the  internal  injury 
complained  of  was  not  the  result  of  any  frac- 
tured ribs,  but  was  a  tubercular  inflammation 
of  the  peritoneum.  The  jury  returned  a  ver- 
dict for  the  plaintiff.  A  motion  for  new 
trial  was  overruled,  and  the  defendant  ex- 
cepted. 

[1]  1.  The  court  charged  as  follows:  •*Then, 
gentlemen,  in  determining  what  weight  shall 
be  given  the  evidence  of  the  witnesses,  any 
of  them,  and  all  of  them,  you  may  look  to 
them  as  they  appear  upon  the  stand,  take 
their  manner  of  testifying,  their  interest  or 
want  of  interest  in  the  case,  their  feeling, 
prejudice,  bias,  relationship  to  the  parties 
and  to  the  case,  or  anything  of  the  kind  that 
may  appear  from  the  evidence,  and  you  may 
believe  that  witness  or  those  witnesses  who 
have  the  best  means  of  knowing  the  facts 
about  which  they  testify,  and  the  least  in- 
ducement to  swear  falsely,  and  with  these 
rules  determine  what  the  truth  of  the  evi- 
dence is."  In  determining  where  the  prepon- 
derance of  evidence  lies,  the  jury  may  consid- 
er many  criteria  in  testing  the  weight  and 
credit  to  be  given  to  the  conflicting  testimo- 
ny of  witnesses.  The  Code  enumerates  many 
of  these  elements,  such  as  the  interest  or 
want  of  interest  of  the  witness,  the  means 
and  opportunity  of  knowing  the  facts  about 
which  the  witness  testifies,  and  the  personal 
credibility  of  the  witness  so  far  as  the  same 
may  legitimately  appear  from  the  trial.  Civ- 
il Code,  I  5732.  In  the  instruction  complain- 
ed of,  the  court  enumerates  many  elements 
which  the  jury  may  consider  as  criteria  in 
passing  on  the  credit  of  any  or  all  of  the 
witnesses  in  the  case,  and,  after  this  enumer- 
ation, the  jury  are  informed  that  they  may 
believe  that  witness  or  those  witnesses  who 
have  the  best  means  of  knowing  the  facts 
about  which  they  testify,  and  the  least  In- 
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dacement  to  swear  folsely ;  and  the  Jury  are 
told  that  this  is  one  of  the  rules  to  ascertain 
the  truth  of  the  evidence.  Manifestly  this  is 
not  an  accurate  or  a  full  statement  of  the 
rule.  L.  &  N.  R.  Co.  t.  Rogers,  136  Ga.  674, 
71  S.  B.  1102 ;  N.  O.  &  St  L.  R.  Co.  v.  Paris, 
138  Ga.  864,  76  S.  E.  357.  As  pointed  out  in 
the  Rogers  Case,  such  a  witness  may  for 
other  reasons  be  entirely  unworthy  of  belief, 
and  certainly  a  jury  should  not  give  prefer- 
ence to  a  witness  of  this  kind.  The  circum- 
stance that  the  instruction  is  so  molded  as 
to  be  permissive  rather  than  mandatory,  in 
directing  a  Jury  to  give  a  preference  to  a  cer- 
tain witness  or  class  of  witnesses,  does  not 
purge  it  of  its  inherent  fault  It  is  given  to 
the  jury  as|  a  rule  for  weighing  evidence. 
Considered  as  a  rule  it  is  incomplete;  it  is 
deficient  as  defining  any  principle  of  the  law 
of  evidence.  It  simply  conveys  a  permission 
to  the  Jury  that  they  may  believe  a  partic- 
ular witness  or  class  of  witnesses.  It  singles 
out  a  particular  witness  or  class  of  witnesses 
and  gives  that  witness  or  class  undue  pre- 
dominance and  favorable  mention.  Suppose 
the  Judge,  after  charging  on  the  credibility  of 
witnesses,  should  instruct  the  Jury  that  they 
may  believe  the  plaintiff,  and  stop  right  off. 
Would  not  this  convey  an  implication  that 
the  court  was  of  the  opinion  that  the  plain- 
tiff was  credible,  and,  as  no  intimation  was 
made  as  to  the  testimony  of  other  witnesses, 
that  such  others  were  not  so  highly  regard- 
ed. It  will  not  be  contended  that  it  would  be 
in  keeping  with  a  fair  and  impartial  admin- 
istration of  the  law  for  a  court  to  single  out 
one  witness  by  name  and  instruct  the  Jury 
that  they  may  believe  him.  What  is  the  dif- 
ference between  calling  a  witness  by  name 
and  designating  him  by  description? 

This  instruction  was  particularly  harmful 
in  the  Instant  case.  There  was  the  sharpest 
conflict  between  the  plaintiff  and  the  defend- 
ant on  the  two  main  questions  in  the  case, 
to  wit,  whether  the  plaintiff's  wife  was  in- 
jured at  all,  and  whether  the  defendant  was 
negligent  The  plaintiff's  wife  testified  that 
the  coupling  was  made  with  such  force  that 
she  was  thrown  from  her  seat.  The  serv- 
ants of  the  railroad  testified  that  the  coup- 
ling was  made  in  the  usual  manner,  with  no 
more  force  than  was  customarily  necessary 
to  connect  two  parts  of  a  train  of  cars,  and 
that  the  plaintiffs  wife  could  not  have  been 
thrown  from  her  seat  All  of  the  defend- 
ant's witnesses  might  be  regarded  by  the  Jury 
as  interested  on  account  of  their  service  in 


the  defendant's  employment  The  plaintiff 
offered,  to  sustain  his  wife's  narrative  of  the 
transaction,  a  witness  who  apparently  had 
no  interest  in  the  case.  Tlie  defendant  at- 
tacked his  credibility  by  evidence  tending  to 
show  that  he  was  not  on  the  train,  but  at  an- 
other place  at  the  time  of  the  alleged  injury, 
and  that  he  had  been  convicted  of  the  offense 
of  illegally  selling  intoxicating  liquor.  His 
credibility  was  directly  assailed,  and  yet  the 
Jury  were  informed  that  they  could  beUeve 
this  witness,  who  apparently  had  no  interest 
in  the  case  and  no  inducement  to  swear  false- 
ly, and  in  such  a  way  as  to  leave  the  impres- 
sion that  his  testimony  was  to  be  preferred 
to  the  testimony  of  those  who  had  a  possible 
interest. 

[2]  2.  The  action  was  founded  on  the  law 
of  Alabama,  which  permits  a  husband  to  re- 
cover for  injuries  to  a  wife  causing  tempo- 
rary loss  of  society,  and  also  for  expenses 
incurred  in  alleviating  her  injuries.  In  esti- 
mating his  damages  the  husband  was  allow- 
ed to  testify :  *'I  cannot  state  the  amount  of 
the  doctor's  bills  exactly.  I  did  not  Itemize 
them,  and  paid  it  along;  did  not  take  any 
note  of  it  I  know  that  what  money  I  had 
on  hand  when  she  got  sick  I  had  to  use  it 
for  her.  I  only  had  about  $450  when  she  was 
injured,  and  I  spent  that;  am  still  behind 
some,  about  $60."  The  objection  to  this  evi- 
dence was  that  the  sum  claimed  to  have  been 
expended  included  her  support  and  mainte- 
nance, which  was  an  obligation  of  the  hus- 
band independent  of  the  Injury.  We  think 
this  objection  was  properly  overruled. 

[31  3.  Under  the  evidence  submitted  on  the 
motion  for  new  trial,  the  court  was  author- 
ized to  find  that  counsel  for  defendant  knew 
at  the  trial  that  the  plalntifTs  counsel  had  a 
contingent  fee.  It  was  therefore  not  neces- 
sarily cause  for  new  trial  that  the  commis- 
sioner, who  executed  the  interrogatories  of 
two  of  the  plaintifTs  witnesses,  was  related 
to  the  plaintiff's  counsel ;  no  motion  having 
been  made  on  the  trial  to  exclude  the  inter- 
rogatories on  the  ground  of  their  execution 
by  a  disqualified  commissioner. 

[4]  4.  Complaint  is  made  that  the  court 
failed  to  accurately  state  the  defendant's 
contentions ;  but  as  the  case  is  to  go  back  for 
a  new  trial,  and  the  criticism  largely  relates 
to  verbal  expression,  his  honor  will  no  doubt 
consider  the  same  in  formulating  his  instruc- 
tions on  the  next  triaL 

Judgment  reversed.  All  the  Justices  con- 
cur. 
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FLOYD  T.  KICKLIGHTER  et  aL 
(Supreme   Court  of  Georgia.     Dec.  12,  1912.) 

(Syllabus  by  the  Court.) 

1.  Partnership    (§   327*)— Accounting — Ex- 
istence OF  "Partnership" — ^Allegation. 

An  equitable  petition  alleged  in  part  as  fol- 
lows: Plaintiff  and  defendant  entered  into  "a 
partnership  agreement"  for  the  purpose  of  buy- 
ing and  selling  a  certain  tract  of  land.  Defend- 
ant represented  that  he  had  an  option  upon  the 
land,  or  could  buy  it;  the  purchase  price  being 
approximately  $15,000.  He  agreed  to  endeavor 
to  perfect  the  option  and  to  use  his  time  and 
efforts  therefor,  and  to  sell  the  property  for  a 
greater  price ;  there  being  a  purchaser  to  whom 
it  was  contemplated  it  could  be  thus  sold. 
Plaintiff  agreed  to  advance  the  purchase  price, 
namely,  $15,0(X),  or  such  sum  as  might  be  nec- 
essary for  that  purpose.  When  the  property 
should  be  sold,  the  proceeds  were  to  go  first  for 
the  repayment  of  the  purchase  price  advanced 
and  all  expenses  incurred  in  connection  with 
the  purchase  and  sale,  and  the  remainder  was 
to  be  divided  equally  between  the  two  parties. 
They  were  to  be  jointly  liable  for  expenditures, 
and  whatever  expense  was  incurred  by  the 
defendant  in  connection  with  the  purchase  and 
sale,  and  likewise  interest  on  the  sum  advanced 
by  the  plaintiff,  or  used  in  the  purchase  of  the 
property,  for  the  time  it  was  actually  used 
for  the  benefit  of  the  parties,  was  to  be  charged 
against  their  joint  account  The  plaintiff  was 
to  render  such  assistance  as  he  might  be  able 
to  do  in  perfecting  the  transaction,  and  the  de- 
fendant agreed  to  conduct  all  negotiations  for 
the  purchase  and  resale.  Held,  that  such  al- 
legations sufficiently  stated  a  case  of  partner- 
ship to  withstand  a  general  demurrer. 

fEd.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  §§  769-778;    Dec.  Dig.  §  327.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5191-5202 ;    vol.  8,  pp.  7746,  7747.J 

2.  Partnership  (§  51*)  —  Commencement  — 
Silent  Contract. 

If  a  contract  forming  a  partnership  spec- 
ifies no  time  for  its  commencement,  it  com- 
mences immediately. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  §  82 ;    Dec  Dig.  |  57.*] 

3.  Contracts  (§  10«)  —  Partnership  —  Mu- 

TTJALITY 

A  contract  of  the  character  described  in  the 
first  headnote  was  not  invalid  for  want  of  mu- 
tuality. 

fEd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §§  21-40 ;   Dec  Dig.  1 10,*] 

4.  Partnership  (|  22*)  —  Agreement  —  Defi- 

niteness.  ...       , 

If  two  persons  form  a  partnership  for  the 
purpose  of  buying  and  selling  a  particular  tract 
of  land  which  it  is  estimated  will  cost  $15,000, 
and  one  of  them  agrees  to  furnish  that  sum  or 
the  amount  necessary  to  effectuate  the  pur- 
chase, such  an  agreement  is  not  invalid  on  the 
ground  of  indefiniteness  as  to  the  amount  which 
may  be  necessary  for  such  purpose. 

FEd.  Note.— For  other  cases,  see  Partoership, 
Cent.  Dig.  §1  1,  7,  8 ;    Dec.  Dig.  §  22.*] 

5.  Petition — General  Demurrer. 

The  petition  was  not  subject  to  general  de- 
murrer. 


Error  from  Superior  Court,  Fulton  Coun- 
ty:  Geo.  Im  Bell.  Judge. 

Suit  by  James  S.  Floyd  against  H.  K. 
Kickllghter  and  others.  From  a  Judgment 
of  dismissal,  plaintiff  brings  error.  Re- 
versed. 

•For  other  cases  see  same  topic  and  section  NUMBER  In  D«c.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 


James  S.  Floyd  filed  a  petition  against  H. 
K.  Kickllghter  and  others,   seeking,  among 
other  things,  the  dissolution  of  an  alleged 
partnership,  and  the  recovery  of  a  judgment 
against  Kickllghter  for  one-half  of  the  prof- 
Its  of  the  partnership.    The  presiding  judge 
dismissed  the  case  on  general  demurrer,  and 
the    plaintiff    excepted.      The    petition    as 
amended   alleged,   among   other   things,  the 
following:     About   March   1,  1910,    plaintiff 
and  Kickllghter  ''entered  Into  a  partnership 
agreement  under  and  by  virtue  of  the  terms 
whereof    the    parties    agreed    as    follows": 
Kickllghter  claimed  to  have  an  option,  or 
that    he   could    purchase,    certain    property 
known  as  the  Turner  property,   containing 
72  acres,  more  or  less;    the  purchase  price 
of  said  property  to  be  approximately  $15,000, 
and  "said  Kickllghter  agreeing  to  endeavor 
to  perfect  said  option  and  right  of  purchase, 
use  his  time  and  efforts  therefor,  and,  when 
said   property   was   purchased,    to   endeavor 
to  sell  the  same  at  a  greater  price  than  that 
which  was  to  be  paid  for  said  property — that 
is    to    say,    at   a    profit.     Petitioner    herein 
agreed  to  finance   the  proposition ;    that  Is 
to  say,  he  agreed  to  advance  the  purchase 
price  of  said  property,   to   wit,   $15,000,   or 
such   other  sum   as  might  be   necessary   to 
purchase  the  same,  and  when  said  property 
was  resold  or  should  be  resold  the  proceeds 
should  go  first  for  the  payment  of  said  $15,- 
000,  or  the  purchase  price  and  all  expenses 
incurred  in  connection  with  the  purchase  and 
sale  of  the  same,  and  the  remainder  thereof 
to  be  divided,  share  and  share  alike,  between 
defendant  and  said  Kickllghter.     That  said 
Kickllghter    represented    and    claimed    and 
stated  at  said  time  that  he  could  dispose  of 
said   property  to  the  United  States  govern- 
ment for  $25,000.     It  was  also  agreed  and 
understood  that  the  parties  were  to  be  joint- 
ly liable  for  the  expenditures  In  connection 
with  the   purchase   and   sale  of   said   prop- 
erty,  and   that   whatever   expense  was  In- 
curred by  Kickllghter  In  connection  with  the 
purchase  and  sale  of  said   property  should 
be  charged  against  the  joint  account  of  the 
said  parties,  and  likewise  Interest,  without 
specifying  the  per  cent,  per  annum,  should 
be  charged  to  their  joint  account  and  paid  to 
plaintiff    on    whatever   amount   or    sum    of 
cash  plaintiff  advanced  or  was  used  In  the 
purchase  of  said  property  from  the  time  said 
money  was  actually  being  used  for  the  bene- 
fit of  said   parties.     Petitioner  shows   that 
said  agreement  was  consummated,  and  that 
as  a  part  of  said  partnership  agreement  he 
agreed  to  advance  the  sum  herein  specified, 
to  render  such  assistance  as  he  might  be 
able   in   perfecting   said   deal,  and,   on   the 
other  hand,  the  said  Kickllghter  agreeing  to 
conduct   all    negotiations   for   the   purchase 
and  resale  of  said  property." 

The  plaintiff  arranged  for  the  money  which 
he  was  to  advance.  From  time  to  time  he 
made  Inquiries  of  Kickllghter  as  to  the  sta- 
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tus  of  the  transaction,  and  tlie  latter  by  his 
''acts  and  words"  led  the  plaintiff  to  believe 
that  he  was  continuing  to  negotiate  for  the 
purchase  of  the  land-  Finally,  hearing  from 
Indirect  sources  that  the  trade  was  be- 
ing consummated,  plaintiff  again  approached 
Klcl^lighter  to  ascertain  the  status  of  affairs, 
and  was  told  by  Kiekllghter  that  he  did  not 
Intend  to  recognize  the  plaintiff  as  being  en- 
titled to  any  of  the  "profits  in  the  transac- 
tion, and  that  he  would  refuse  to  pay  any 
to  the  plaintiff,  and  said  that  he  might  take 
such  action  as  he  saw  proper.  In  fact,  Kick- 
lighter  made  some  arrangement  with  anoth- 
er person  to  procure  the  money,  the  details 
of  which  the  plaintiff  does  not  know.  Kick- 
lighter  bought  the  land  and  sold  it  to  the 
same  purchaser  contemplated  in  the  agree- 
ment between  plaintiff  and  defendant,  at  a 
profit  of  $10,000.  The  purchaser  was  the 
federal  government,  and  its  agent  has  not 
yet  paid  over  the  purchase  price.  Kiekllght- 
er and  the  other  person  with  whom  he  ne- 
gotiated for  the  loan  of  money  were  made 
parties,  and  it  was  prayed  that  such  third 
party  be  allowed  to  set  up  any  bona  fide 
claim  he  might  have  to  any  part  of  the  pur- 
chase price;  that  the  partnership  between 
plaintiff  and  Kiekllghter  be  dissolved;  that 
an  accounting  be  had ;  that  plaintiff  have  a 
Judgtaent  against  Kiekllghter  for  $5,000; 
that  an  Injunction  be  granted;  that  a  re- 
ceiver be  appointed  to  hold  the  purchase 
money,  and  for  general  relief  and  process. 

Moore  &  Pomeroy,  of  Atlanta,  for  plaintiff 
In  error.  Ll  O.  Hopkins  and  John  L.  Hop- 
kins &  Sons,  all  of  Atlanta,  for  defendants 
in  error. 

liUMPKIN,  J.  (after  stating  the  facts  as 
above).  [1]  1.  Frequent  efforts  have  been 
made  to  formulate  a  definition  of  "partner- 
ship," which  would  be  at  once  brief  and 
comprehensive;  but,  owing  to  the  great  va- 
riety of  partnership  agreements,  this  has 
been  found  difllcult,  if  not  impossible.  Lord 
Llndley  has  collected,  discussed,  and  criti- 
cised a  number  of  them.  Llndley  on  Part- 
nership (7th  Ed.)  10  et  seq.  His  criticism 
on  some  of  them  has  in  turn  been  criticised 
by  Mr.  Clement  Bates.  1  Bates  on  Partner- 
ship, §  1.  A  definition  which  has  been  often 
quoted  in  this  country  is  that  contained  In 
Story  on  Partnership  (7th  Ed.)  |  2,  as  fol- 
lows: "Partnership,  often  called  copartner- 
ship, is  usually  defined  to  be  a  voluntary  con- 
tract between  two  or  more  competent  persons 
to  place  their  money,  effects,  labor,  and  skill, 
or  some  or  all  of  them,  in  lawful  commerce 
or  business,  with  the  understanding  that 
there  shall  be  a  communion  of  the- profits 
thereof  between  them."  It  has  been  said, 
however,  that  partnership  is  not  strictly  the 
contract  Itself,  but  the  relation  arising  from 
the  contract. 

Many  efforts  have  been  'made  to  declare 
some  test  or  tests  which  could  be  applied  to 


the  determination  of  whether  a  partnership 
existed  or  not ;  but,  as  in  the  effort  to  define 
a  partnership,  the  result  has  not  been  en- 
tirely satisfactory.  Certain  indicia  of  the  ex- 
istence of  a  partnership  or  its  nonexistence 
have  been  found;  but  the  ingenuity  and  va- 
riety of  agreements  of  contracting  parties 
have  made  it  dlfilcult  to  provide  an  invariable 
test,  especially  as  between  the  parties  them- 
selves. In  earlier  English  cases  an  agree- 
ment to  share  net  profits,  as  such,  was  said 
to  make  the  contracting  parties  partners  as 
to  third  persons,  though  not  necessarily  so 
inter  se.  But  various  exceptions  arose,  such 
as  measuring  the  compensation  of  a  mere 
agent  or  employ^  by  a  sum  equal  to  a  share 
in  the  profits  (which  readily  drifted  Into  the 
less  exact  form  of  agreeing  to  pay  him  for 
his  services  with  a  given  share  in  the  prof- 
its, though  he  had  no  Interest  therein  or 
control  thereof  as  owner),  agreements  as  to 
voyages,  tenants  in  common,  etc.  So  a  sug- 
gestion of  mutual  agency  as  a  test  has  been 
met  with  the  criticism  that,  if  there  is  a 
partnership,  mutual  agency  results,  but  may 
be  regulated  and  controlled,  as  between  the 
partners  themselves,  by  agreement;  that  this 
is  not  properly  a  test;  and  that  in  such  cas- 
es agency  is  deduced  from  partnership,  rath- 
er than  partnership  from  agency.  StUl  it  is 
an  incident  or  indicium  pointing  toward  partr 
nershlp. 

In  1860  the  decision  of  the  House  of  Lords, 
in  Ck>x  V.  Hidiman,  8  H.  li.  Cas.  268,  brought 
about  a  great  change  in  the  view  previously 
entertained,  made  the  determination  of 
whether  a  partnership  existed  as  to  third 
parties  (except  where  there  was  an  estop- 
pel by  the  holding  out  of  one  to  the  world 
as  a  partner)  very  similar  to  the  determina- 
tion of  the  same  question  between  the  parties, 
and  dealt  largely  with  the  question  of  mutual 
agency  and  the  real  contract  and  intent  as 
important  tests.  Even  in  that  case  and  oth- 
ers following  it,  however,  it  was  recognized 
that  participation  in  net  profits  furnished  a 
cogent,  and  sometimes  a  conclusive,  evidence 
of  a  partnership.  There,  too,  the  agreement 
under  consideration  arose  from  the  effort  of 
creditors  to  obtain  payment  of  debts  due  to 
them.  In  this  state  the  common  law  was 
adopted  as  it  existed  long  before  the  decision 
in  Cox  V.  Hickman,  supra.  By  section  3158 
of  the  Civil  Code  it  is  declared:  "A  joint  in- 
terest in  the  partnership  property,  or  a  joint 
Interest  in  the  profits  and  losses  of  the  busi- 
ness, constitutes  a  partnership  as  to  third 
persons.  A  common  interest  in  profits  alone 
does  not" 

In  the  present  case  we  are  not  dealing  with 
what  would  constitute  a  partnership  as  to 
third  persons,  but  between  the  parties  them- 
selves. The  two  things  are  not  identical  in 
this  state.  But  the  former  casts  light  upon 
the  latter,  because,  if  persons  are  not  part- 
ners as  to  tliird  parties,  they  cannot  well  be 
partners  between  themselves;  and  the  discus- 
sions of  what  is  a  partnership,  wliat  are  its 
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incidents,  and  what  are  types  of  partnership 
agreements  in  cases  arising  between  alleged 
partners  and  third  parties,  often  throw  light 
upon  the  views  of  the  court  announcing  them 
in  regard  to  contracts  which  would  consti- 
tute persons  partners  inter  se.  Still  the  test 
of  partnership  is  not  exactly  the  same.  By 
section  3155  of  the  Civil  Code  It  is  declared 
that  "a  partnership  may  be  created  either 
by  written  or  parol  contract,  or  may  arise 
from  a  Joint  ownership,  use  and  enjoyment 
of  the  profits  of  undivided  property,  real  or 
personal."  This  statement  Is  not  exhaustive 
of  what  may  create  a  partnership  inter  se. 
Nor  does  the  Code  seem  to  have  intended  to 
change  the  rule  previously  announced.  Pow- 
ell V.  Moore,  Marsh  &  Co.,  79  Oa.  628,  529, 
4  S.  E.  383.  Section  3156  declares:  "As 
among  partners,  the  extent  of  the  partner- 
ship is  determined  by  the  contract  and  their 
several  interests.  As  to  third  persons,  all 
are  liable,  not  only  to  the  extent  of  their  in- 
terest in  the  partnership  property,  but  also 
to  the  whole  extent  of  their  separate  prop- 
erty." In  Huggins  v.  Hugglns,  117  Ga.  151, 
15a-157,  43  S.  E.  759,  these  sections  of  the 
Code  are  discussed.  On  page  157  of  117  Ga., 
on  page  761  of  43  S.  B.,  It  is  said  that: 
''A  Joint  interest  in  profits  and  losses  is  gen- 
erally indicative  of  a  partnership  inter  se, 
but  not  necessarily  so;  and  therefore  the 
law  will  not  from  this  fact  alone  infer  a 
^rtnership  between  the  parties."  The  learn- 
ed justice  who  wrote  the  opinion  probably 
meant,  by  the  last  clause  of  the  sentence 
quoted,  that  from  a  Joint  interest  In  profits 
and  losses  alone  the  law  would  not  conclu- 
sively infer  a  partnership  between  the  par- 
ties. He  could  hardly  have  meant  that  such 
Joint  interest  was  generally  indicative  of  a 
partnership,  but  that  proof  of  an  agreement 
for  such  Joint  interest  in  the  profits  and  loss- 
es of  a  business  would  not  authorize  a  find- 
ing that  a  partnership  existed,  if  nothing  else 
appeared.  In  22  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  40,  it  is  said:  "An  agreement  to  share 
both  the  profits  and  the  losses  or  expenses 
of  a  business  has  been  held  in  some  cases  to 
be  conclusive  evidence  of  a  partnership ;  and 
certainly,  where  such  an  agreement  has  been 
proved,  the  parties  have  usually  been  held  to 
be  partners,  many  cases  referring  to  such  a 
contract  as  the  test  of  partnership  or  the 
type  of  a  partnership  agreement  Under  the 
old  doctrine  [1.  e.,  before  the  decision  in  Cox 
V.  Hickman]  it  was,  of  course,  conclusive 
of  liability  as  a  partner  to  third  parties.  But 
an  agreement  to  share  profits  and  losses  does 
not  absolutely,  and  as  a  matter  of  law,  cre- 
ate a  partnership ;  and,  If  other  circumstanc- 
es in  the  transaction  show  that  the  parties 
did  not  intend  [in  the  legal  sense  heretofore 
explained]  to  create  a  partnership,  none  is 
created.  The  true  rule  is  that  such  an  agree- 
ment is  merely  prima  facie  evidence  of  a 
partnership."  Numerous  cases  are  cited  in 
support  of  the  text. 
It  has  often  been  declared  that  a  partnership 


is  created  inter  se  only  where  the  parties  so 
Intend.  But,  broadly  stated,  this  expression 
may  be  misleading.  "The  intent  which  is 
controlling  Is  the  intent  to  contract  for  those 
things  which  the  law  declares  constitute  a 
partnership.  If  the  parties  intend  to  enter 
into  such  a  contract  and  actually  do  so,  they 
will  be  partners  although  they  may  have  in- 
tended to  avoid  this  consequence  or  may  even 
have  expressly  stipulated  that  they  are  not 
to  be  partners."  22  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  p.  26,  and  citations;  1  Bates  on 
Partnership,  §  17. 

A  partnership  may  be  created  for  a  single 
venture  or  enterprise.  30  Cyc  372;  Hill  v. 
Shelbley,  68  Ga.  556;  Solomon  v.  Solomon,  2 
Ga.  18.  Partners  may  Jointly  own  the  capital 
stock;  but  this  is  not  essential  to  the  ex- 
istence of  a  partnership.  One  may  furnish 
all  the  capital,  and  the  other  furnish  his  skUl 
and  labor,  and  they  may  nevertheless  be 
partners;  the  two  sharing  the  expenses  and 
the  profits  and  losses  of  the  business.  Joint 
ownership  of  the  capital  is  a  strong  circum- 
stance tending  to  prove  the  existence  of  a 
partnership,  but  its  absence  is  not  conclusive 
proof  that  there  is  no  partnership.  Smith  v. 
Watson,  2  B.  &  a  401  (9  B.  O.  L.  122);  Mc- 
Donnell V.  Battle  House  Co.,  67  Ala.  90,  42 
Am.  Rep.  99;  Champion  v.  Bostwick,  18 
Wend.  (N.  *Y.)  175,  31  Am.  Dec.  376 ;  Brigham 
V.  Dana,  29  Vt.  1. 

It  is  sometimes  difficult  to  determine 
whether  a  loan  or  advance  of  money  for  the 
use  of  which  the  lender  is  to  have  interest ' 
and  also  a  share  in  the  profits,  or  a  share 
in  the  profits  in  lieu  of  interest,  creates  the 
relation  of  partners,  or  that  of  debtor  and 
creditor.  In  some  of  the  cases  the  fact  that 
a  stipulation  for  the  payment  of  a  share  in 
profits  in  addition  to  lawful  interest  would 
constitute  usury,  if  treated  as  a  loan,  and 
would  therefore  be  illegal,  seems  to  have  had 
an  influence  in  causing  a  holding  that,  under 
the  particular  facts  of  such  cases,  there  was 
a  partnership.  But  this  is  not  a  fair  test 
If  persons  contract  for  usury,  they  must  take 
the  consequences,  and  the  courts  cannot  re- 
lieve them  from  the  results  of  their  contract 
by  creating  for  them  a  partnership,  if  they 
created  none  for  themselves.  It  is  unneces- 
sary to  cite  and  discuss  the  numerous  cases 
bearing  on  this  subject  In  some  cases  it 
has  been  declared  that,  if  nothing  appears 
but  the  furnishing  of  money  by  one  of  the 
parties  and  a  sharing  in  the  profits  by  both, 
a  partnership  may  be  presumed  or  inferred. 
But  the  point  on  which  the  decisions  as  to 
whether  a  certain  advance,  with  a  sharing 
in  profits  in  lieu  of  interest  or  in  addition 
thereto,  constituted  a  partnership  inter  se, 
or  created  the  relation  of  debtor  and  creditor, 
has  most  often  rested,  has  been  whether  the 
alleged  loan  was  to  be  repaid  at  all  events,, 
or  whether  it  was  risked  In  the  business  or 
to  be  repaid  only  from  it,  and  was  subject 
to  be  lost  in  whole  or  in  part  according  to 
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the  results  of  the  business  or  transaction. 
22  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  34.  It  has, 
however,  been  said  that  If  one  loans  money 
to  another,  without  creating  any  joint  owner- 
ship In  profits  as  such,  he  does  not  cease  to 
be  a  creditor,  although  he  agrees  that  his 
debtor  shall  pay  him  out  of  the  proceeds  of 
certain  property. 

In  Tyler  v.  Waddingham,  58  Conn.  375, 
20  Atl.  335,  8  li.  R.  A.  657,  it  was  said  that 
a  partnership  Is  created  by  an  agreement  un- 
der which  one  person  advances  money  to 
another  for  Investment  In  land  on  their  joint 
account;  the  profits  to  be  shared  between 
them  in  a  certain  proportion.  In  Corey  v. 
Caldwell,  86  Mich.  570,  49  N.  W.  611,  where 
one  furnished  money  for  the  purchase  of 
pine  lands,  and  was  to  be  reimbursed  with 
8  per  cent,  interest,  and  another  was  to  man- 
ufacture the  timber,  lumber,  and  shingles, 
and  sell  them,  as  well  as  the  land  itself,  and 
out  of  the  proceeds  to  pay  back  the  money, 
with  Interest,  and  any  balance,  after  paying 
all  expenses  of  manufacture  and  sale,  was 
to  be  equally  divided  between  them,  It  was 
held  that  this  created  a  partnership  Inter  se. 
On  the  other  hand,  where  money  was  loaned 
by  one  to  another,  and  the  latter  agreed  to 
Invest  the  amount  advanced  to  him  In  cer- 
tain land,  to  repay  the  money  with  lawful 
interest,  and  to  divide  equally  between  them 
the  profits  realized  from  the  lands,  the  con- 
tract being  that  the  money  should  be  repaid 
at  all  events,  and  the  additional  agreement 
for  a  division  of  the  pronts  being  a  further 
compensation  for  the  loan  of  the  money,  it 
WHS  held  that  this  did  not  constitute  the 
parties  partners  inter  se,  but  created  the  re- 
lation of  debtor  and  creditor.  Smith  v. 
Garth,  32  Ala.  368.  These  cases  are  types 
of  the  two  classes  of  decisions  on  the  sub- 
ject mentioned  above.  In  Norton  v.  Brink, 
75  Neb.  566,  106  N.  W.  668,  110  N.  W.  669, 
7  li.  R,  A.  (N.  S.)  945,  121  Am.  St  Rep.  822, 
cited  by  counsel  for  defendants  in  error, 
there  was  a  parol  agreement  between  two 
persons  to  purchase  a  single  tract  of  land 
together,  one  of  them  taking  the  legal  title 
in  his  name,  and  the  other  agreeing  that  he 
would,  upon  demand,  reimburse  the  former 
for  one-half  of  the  purchase  price,  with  in- 
terest at  6  per  cent,  per  annum.  It  will  be 
seen  that  this  was  really  an  agreement  on 
the  part  of  one  person  to  buy  the  land  and 
sell  an  interest  in  it  to  the  other,  and  that 
the  payment  by  the  latter  was  to  be  made  at 
all  events,  with  interest  It  was  held  that 
this  did  not  constitute  a  partnership  in  law, 
although  it  was  referred  to  in  the  plaintlflfs 
petition  as  an  agreement  to  purchase  land  "in 
partnership."  Such  a  contract  was  declared 
to  be  within  the  statute  of  frauds.  In  the 
case  before  us  one  ground  of  demurrer  set 
up  the  statute  of  frauds,  but  It  was  expressly 
abandoned  in  the  brief  of  counsel  for  defend- 
ants in  error. 

In  the  light  of  these  principles,  how  stands 


the  case  under  consideration?  It  was  alleged 
that  the  two  parties  entered  into  a  contract 
which  the  plaintiff  termed  "a  partnership 
agreement'*  This  characterization  would 
not  establish  a  partnership,  if  the  facts  al- 
leged did  not  make  one.  But  It  was  al- 
leged. In  effect,  that  the  two  parties  joined 
In  a  common  enterprise,  by  which  a  tract  of 
land  was  to  be  acquired  and  resold,  with  the 
anticipation  of  making  a  net  profit;  that  one 
party  had  an  option  on  the  land,  but  no 
money,  and  the  other  had  the  ability  to  pro- 
cure money;  that  the  latter  was  to  advance 
the  purchase  price,  and  the  former  was  to 
endeavor  to  perfect  the  purchase  and  to  sell 
the  land  at  a  profit;  that  the  two  were  to  be 
jointly  liable  for  expenditures  in  connection 
with  the  purchase  and  sale;  that  the  holder 
of  the  option  was  to  conduct  all  negotiations 
for  the  purchase  and  resale,  and  the  person 
agreeing  to  furnish  the  money  was  to  render 
such  assistance  as  he  might  be  able  In  ef- 
fectuating the  common  purpose;  that  any 
expense  incurred  in  connection  with  the  pur- 
chase and  sale  .and  interest  on  the  amount 
advanced  should  be  charged  to  the  joint  ac- 
count of  the  two  parties;  and  that  when 
the  property  should  be  resold,  the  proceeds 
should  be  applied  first  for  the  payment  of 
expenses  and  the  amount  advanced,  and  the 
remainder  should  be  equally  divided  between 
the  two  parties.  We  think  the  allegations 
of  the  petition  are  sufiiclent  to  show  at  least 
prima  facie  the  creation  of  a  partnership, 
and  to  withstand  a  general  demurrer.  They 
show  a  joint  enterprise,  a  joint  risk,  a  joint 
sharing  of  expenses,  and  a  joint  interest  in 
profits  and  losses.  They  do  not  show  that 
the  plaintiff  was  to  loan  the  money  to  EUdL- 
lighter,  or  that  it  was  to  be  repaid  to  the 
plaintiff  at  all  events,  or  that  any  note  or 
security  was  to  be  given  to  him  beyond  the 
agreement  that  he  was  to  be  repaid  from  the 
proceeds  arising  from  a  sale  of  the  land. 
It  does  not  appear  that  the  advance  was  to 
Kicklighter  alone,  but  rather  to  both  Kick- 
lighter  and  Floyd,  and  the  Interest  was  to 
be  charged  on  their  joint  account  There 
is  no  specific  allegation  as  to  how  the  title 
was  to  be  taken.  But  the  absence  of  audi 
an  allegation  would  not  destroy  the  character 
of  the  agreement  as  creating  a  partnership. 
[2]  2.  It  was  contended  that,  at  most,  the 
contract  was  only  an  agreement  to  form  a 
partnership  in  the  future,  and  not  an  actual 
formation  of  one.  A  contract  may  be  made 
for  the  creation  of  a  partnership  at  some 
time  in  the  future,  or  upon  the  happening 
of  some  event,  or  upon  some  condition.  In 
such  a  case  no  present  partnership  exists; 
and,  while  for  the  violation  of  such  an  agree- 
ment a  right  of  action  might  arise,  there 
would  be  no  right  to  have  an  accounting  as 
between  actual  partners.  In  the  present  case 
there  was  no  allegation  that  a  partnership 
should  be  created  at  some  future  time,  or 
upon  the  happening  of  some  event    The  al- 
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leged  agreement  proylded  for  action  to  be 
taken  In  the  future;  but  that  is  true  of 
many  partnerships,  which  are  formed  in  the 
present  for  the  purpose  of  establishing  and 
conducting  business  afterward-  The  distinc- 
tion between  an  agreement  to  create  a  part- 
nership in  the  future,  and  its  creation  in 
the  present,  with  an  agreement  for  the  part- 
ners to  afterward  perform  certain  services 
or  do  certain  things  in  connection  therewith, 
is  plain.  The  plaintiff  alleged  that  be  ar- 
ranged for  the  money  to  be  advanced  by 
him,  and  that  from  time  to  time  the  defend- 
ant pretended  to  be  carrying  on  negotiations 
under  the  agreement,  but  in  fact  made  some 
other  arrangement  by  which  he  sought  to 
deprive  the  plaintiff  of  his  rights  under  the 
agreement  and  exclude  him  from  participa- 
tion In  the  profits  of  the  transaction.  Sec- 
tion 3159  of  the  GivM  Code  declares;  "If  no 
time  is  specified  for  the  commencement  of 
the  partnership,  it  commences  immediately." 
In  Hartman  v.  Woehr,  18  N.  J.  Eq.  383,  It 
was  held  that  a  partner  who  is  excluded 
from  the  business  of  the  firm  by  Illegal  acts 
of  his  copartners  Is  entitled  to  an  account  of 
profits,  and  to  his  share  of  them,  until  the 
partnership  is  legally  dissolved.  See  Lane 
V.  Lodge,  76  S.  B.  874  (decided  to-day).  On 
the  analogous  subject  of  joint  adventures, 
see  Jones  v.  Kinney,  146  Wis.  130,  131  N. 
W.  339,  Ann.  Cas.  1912C,  200,  202,  and  nota 
[3]  3.  It  was  argued  that  there  was  a 
want  of  mutuality  in  the  contract,  because, 
while  it  was  alleged  that  the  plaintiff  agreed 
to  advance  the  money  necessary  to  make 
the  purchase,  there  was  no  express  averment 
that  the  defendant  agreed  and  obligated  him- 
self to  take  the  plaintiff's  money  and  with 
it  buy  the  property.  In  support  of  this  con- 
tention counsel  for  defendant  in  error  cited 
Swindell  &  Co.  v.  First  National  Bank,  121 
Ga.  714,  49  S.  E.  673;  McCaw  Mfg.  Co.  v. 
Felder,  115  Ga.  408,  41  S.  E.  664,  and  other 
similar  cases.  Decisions  in  cases  of  this 
character  are  not  applicable  to  that  now 
under  consideration.  In  the  case  first  cited 
a  contract  was  entered  into  between  a  bank 
and  a  lumber  manufacturer,  whereby  the 
bank  agreed  to  furnish  to  the  manufacturer 
a  certain  sum  of  money,  but  the  latter  was 
not  bound  to  take  the  whole  or  any  part  of 
the  sum  except  at  his  option.  It  was  held 
that  such  a  contract  was  unilateral.  In  the 
second  cited  case  a  company  offered  to  fur- 
nish to  another  all  the  boxes  of  a  certain 
character  that  the  latter  might  "want**  dur- 
ing a  given  period.  The  promisee  did  not 
bind  itself  to  take  any  boxes.  It  was  held 
that  such  a  contract  was  unilateral.  Had 
there  been  an  agreement  to  borrow  a  certain 
sum  of  money,  or  an  order  of  a  certain  num- 
ber of  boxes  before  withdrawal  of  either 
party  from  the  agreement,  a  different  ques- 
tion would  have  been  presented.  Neither 
of  these  cases  involved  any  question  of  part- 
nership or  agreement  for  persons  to  unite  in 


a  common  enterprise  and  share  profits  and 
losses.  In  forming  a  partnership  there  must 
be  a  mutual  agreement;  but  in  such  cases  It 
is  not  necessary  that  each  partner  should  In 
express  terms  state  that  he  will  accept  and 
use  the  contribution  to  the  capital  stock 
which  the  other  agrees  to  furnish,  or  that 
he  will  accept  the  services  which  the  other 
agrees  to  render  in  the  promotion  of  the 
partnership  business.  Generally,  if  a  part- 
nership is  agreed  upon,  mutual  acceptance 
of  the  obligations  which  the  members  re- 
spectively assume  will  be  included  or  may 
be  implied.  If  no  articles  of  partnership 
are  valid,  for  lack  of  mutuality,  unless  each 
partner  In  terms  states  that  be  will  accept 
the  agreements  of  the  other,  probably  few 
of  them  would  be  binding,  at  least  until  the 
duty  had  been  performed  and  accepted  or 
the  service  had  been  rendered  and  received. 
Similarly,  subscribers  to  a  common  enter- 
prise, rarely,  if  ever,  state  in  the  subscrip- 
tion list  that  each  accepts  the  subscription 
of  the  other.  Yet  the  promises  are  treated 
as  mutual. 

[4]  4:  It  was  further  urged  that  the  agree- 
ment was  void  for  indeflniteness ;  that  the 
plaintiff  alleged  that  he  agreed  to  advance 
the  purchase  price  of  the  property,  to  wit, 
$15,000,  or  such  sum  as  might  be  necessary 
to  purchase  the  land;  and  that  as  it  did  not 
appear  definitely  how  much  would  be  nec- 
essary, or  that  any  amount  would  be  so,  the 
agreement  was  not  enforceable.  We  do  not 
think  that  this  contention  Is  sound.  In  the 
case  of  McCaw  Mfg.  Co.  v.  Felder,  supra,  it 
was  held  that  an  offer  to  supply  a  manufac- 
turer with  all  of  the  boxes  of  a  described 
character  ''which  should  be  rendered  neces- 
sary to  pack  the  output  of  the  factory"  of 
the  promisee  during  a  specified  time,  and 
an  acceptance  by  the  latter  of  such  offer, 
constituted  a  contract  which  bound  the  prom- 
isor to  furnish  and  the  promisee  to  order, 
during  the  time  specified,  all  of  the  boxes 
necessary  to  pack  the  products  manufactur- 
ed by  the  latter's  factory.  We  have  al- 
ready dealt  with  the  subject  of  acceptance. 
That  an  agreement  to  furnish  $15,000,  or 
such  amount  as  might  be  necessary  to  pur- 
chase a  particular  tract  of  land,  is  not  void 
for  indefiniteness,  is  determined  by  that  de- 
cision and  the  citations  made  in  It 

[6]  5.  The  further  contentions  that  the  al- 
legations that  the  defendant  was  to  do  what 
was  necessary  in  endeavoring  to  perfect  the 
option,  to  purchase  the  land,  and  to  resell 
it  to  a  contemplated  purchaser,  that  the 
plaintiff  was  to  render  such  assistance  as 
he  might  be  able  in  perfecting  the  transac- 
tion, and  that  the  defendant  was  to  conduct 
all  negotiations  for  the  purchase  and  sale 
of  the  property,  were  too  vague  and  indef- 
inite to  constitute  a  binding  contract,  are 
not  well  grounded.  If  there  were  any  merit 
in  these  suggestions,  they  would  be  more 
applicable  to  a  special  than  a  general  de- 
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murrer.  Bnt  In  fact  It  would  be  practicably 
Impossible  for  persons  forming  a  partnership 
for  a  given  purpose  to  sfpecify  exactly  every- 
thing that  each  should  do  in  carrying  for- 
ward that  purpose.  Nor  can  we  concur  in 
the  contention  that  the  agreement  was  in- 
•  valid  because  it  was  not  alleged  that  the  de- 
fendant could  perfect  his  option,  but  that 
he  would  endeavor  to  do  so.  It  was  alleged 
that  the  defendant  claimed  to  have  an  op- 
tion on  certain  property,  or  that  he  could 
purchase  It  In  the  inception  of  a  partner- 
ship the  anticipation  of  the  ability  to  buy 
property  and  resell  it  at  a  profit  generally 
rests  more  on  endeavor  than  on  certainty. 

Whether,  on  the  trial,  the  evidence  may 
show  that  there  was  in  fact  a  partnership, 
or  that  there  was  no  present  partnership, 
but  only  one  in  contemplation  in  future,  or 
whether  there  was  a  mere  agreement  to  loan 
money,  and  the  relation  of  the  parties  was 
to  be  that  of  debtor  and  creditor,  rather 
than  that  of  partners,  we  cannot  now  fore- 
see. What  we  hold  is  that  the  allegations 
of  the  petition  are  sufficient  to  withstand  a 
general  demurrer,  and  that  the  presiding 
ji^dge  erred  in  sustaining  such  demurrer. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(1S9  Oa.  2S0) 

SMITH  V.  STATE. 
(Supreme  Court  of  Georgia.     Jan.  14,  1913.) 

(Sylluhus  hy  the  Court.) 

1.  Criminal  Law  (|  531*)—Evidbncb— Con- 
fession —  Detebmination  OF  Admissibil- 
ity. 

Where  It  was  sought  to  prove  by  a  witness 
for  the  state  that  the  defendant  bad  made  a 
confession,  and  the  witness  referred  to  testified 
that  the  confession  was  made  freely  and  volun- 
tarily, not  under  the  Influence  of  any  threat  or 
promise,  under  the  rule  of  law  that  confessions 
are  to  be  passed  upon  by  the  jury  in  all  respects, 
the  court  did  not  err  in  admitting  the  evidence 
of  confession,  over  objection  made  by  counsel 
for  the  defendant  on  the  ground  that  *^the  state- 
ment was  made  by  the  defendant  after  he  had 
been  run  down  by  a  posse  and  caught  by  dogs, 
and  that  he  was  in  the  possession  of  the  cor- 
oner." Price  V.  State,  114  Ga.  855,  40  S.  B. 
1015;   Holsenbake  v.  State,  45  Ga.  43. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  Cent   Dig.   §§   1212-1217;    Dec  Dig.   | 

2.  Cbiminal  Law  (|  828*)— Trial— Instbuo- 
TI0N8— Necessity  fob  Request. 

Failure  of  the  court  to  charge  the  jury  on 
the  law  of  confessions  is  not  ground  for  a  new 
trial,  where  there  was  no  written  request  for  a 
charge  on  that  subject 

TEd.  Note.— For  other  cases,  see  Criminal 
Law^  Cent  Dig.   f|  3209-^246;    Dec.    Dig.   f 

3.  Evidence  Sufficient. 

There  was  ample  evidence  to  support  the 
verdict 

Error  from  Superior  Court,  Madison  Coun- 
ty;  D.  W.  Meadow,  Judge. 

Alex  Smitb  was  convicted  of  crime,  and 
brings  error.    Affirmed. 


Jobn  B.  Gordon,  of  Danlelsvllle,  for  plain- 
tiff in  error.  Thos.  J.  Brown,  SoL  Gen.,  of 
Elberton,  and  T.  &  Felder»  Atty.  GeiL,  tor 
the  State. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(139  Oa.  176) 

BICHMOND  COUNTY  v.  RICHMOND 

COUNTY  REFOBMATOHY 

INSTITUTE. 

(Supreme  Court  of  Georgia.     Dec  19,  1912.) 

(8yllahu9  hy  the  Court.) 
Appeal  and  E&bob  (S  850*)— Dockets—Na- 

TUBS   OF   PBOCEEDINO. 

An  equitable  petition  was  filed,  praying, 
among  other  tilings,  for  the  grant  of  an  inter- 
locutory injunction  and  the  appointment  of  a 
receiver.  A  rule  nisi  was  granted,  and  the  hear- 
ing set  for  a  day  named.  It  was  continued  from 
time  to  time,  and  finaihr  a  hearing  was  had  on 
a  date  during  a  term  of  the  superior  court  (the 
second  term  after  the  petition  was  filed).  In 
an  order  previously  granted  the  court  had  di- 
rected that  the  pleadings  be  filed  by  a  certain 
date.  The  defendant  filed  a  demurrer.  At  the 
hearing,  when  both  parties  announced  "Ready," 
counsel  for  the  plaintiff  contended  that  the  mat- 
ter before  the  court  was  **said  rule  nisi."  Coun- 
sel for  defendant  contended  that  the  matter  be- 
fore the  court  was  the  demurrer.  The  court 
ruled  that  the  demurrer  was  to  be  heard,  and 
directed  that  the  petition,  the  amendment  there« 
to,  and  the  demurrer  be  heard.  After  argument 
the  court  sustained  the  general  demurrer,  and 
all  of  the  grounds  of  the  special  demurrers,  ex- 
cept certain  ones,  which  were  withdrawn,  and 
entered  a  judgment  accordingly.  The  judgment 
contained  no  reference  to  a  refusal  of  the  in- 
junction prayed.  Tlie  plaintiff  exceoted  to  this 
judgment,  and  assigned  error  on  the  grounds 
that  the  matter  before  the  court  was  the  rule 
nisi,  with  the  demurrer  shown  as  cause  contra, 
that  the  decision  sustaining  the  general  demur- 
rer and  special  demurrers  was  error,  and  that 
the  nongrant  of  injunction  and  receiver,  as 
prayed  in  the  petition,  was  also  erroneous.  Er- 
ror was  also  assigned  upon  certain  bills  of  ex- 
ceptions pendente  lite  to  continuances  granted. 
Heldt  that  it  appears  from  the  record  and  bill 
of  exceptions  that  the  court  declined  to  pass 
upon  the  question  of  the  granting  or  refusing  of 
an  interlocutory  injunction  and  tne  appointment 
of  a  receiver,  and  ];>a6sed  only  upon  the  demur 
rer  as  such.  Accordingly  the  bill  of  exceptions 
brought  to  this  court  cannot  be  docketed  as  a 
**fast'*  writ  of  error,  but  must  be  doclceted  as 
ordinary  rulings  sustaining  demurrers.  Smith 
V.  Shaw,  138  Ga.  805,  76  S.  B.  372. 

[B2d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  f  850.*] 

Error  from.  Superior  Court,  Richmond 
County;    H.   C.  Hammond,  Judge. 

Action  by  Richmond  County  against  the 
Richmond  County  Reformatory  Institute. 
Judgment  for  defendant,,  and  plaintiff  brings 
error.    Cause  docketed. 

Salem  Dutcher,  of  Augusta,  for  pi^iinfiff  in 
error.  Wm.  H.  Barrett  and  A.  Blackshear, 
both  of  Augusta,  for  defendant  in  error. 

PER  CURIA&L  Cause  dodteted  All  the 
Justices  concur. 
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DICKEY  T.  COMBR. 
(Suprem*  Court  of  Georgia.     Dec.  13,  1912.) 

(SyllahM9  5y  the  Court.) 

Vbndob  and  Pubchabkb  (t  219*)— Assign- 
ment—Actions  Between  Fabtiss— Plead- 
in  q. 

There  waB  no  error  in  sustaining  the  de- 
murrer to  the  petition. 

[Ed.  Note.—For  other  cases,  see  Vendor  and 
Purchaser,  Cent   Dig.  §|  453-460:    Dec.  Dig. 

Error  from  Superior  Court,  Screven  Coun- 
ty; B.  T.  Bawiings,  Judge. 

Action  by  Joiin  W.  Dici&ey  against  E.  T. 
Comer.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

John  W.  Dickey  brought  suit  on  April  25, 
1911,  in  Screven  superior  court,  against  B. 
T.  Comer,  alleging  that  the  defendant  had 
failed  to  comply  with  his  obligations  under 
the  contract  herein  below  set  forth,  and  pray- 
ing for  an  accounting: 

"Georgia,  Chatham  County.  This  agree- 
ment, made  between  John  W.  Dickey,  of 
Chatham  county,  Georgia,  and  E.  T.  Comer, 
of  Macon,  Georgia,  witnesseth:  That  said 
Dickey  has  this  day  transferred  and  assigned 
to  the  said  Comer  his  option  contract,  with 
all  his  rights  thereunder,  from  R.  C.  Neely, 
bearing  date  of  October  10,  1904,  and  cover- 
ing that  certain  plantation  situate  and  being 
in  Burke  and  Screven  counties,  Georgia,  con- 
sisting of  sixteen  thousand  three  hundred 
(16,300)  acres,  known  as  the  Mill  Haven 
Plantation,  more  fully  described  in  that  deed 
from  the  Mill  Haven  Company  to  the  said 
Neely,  bearing  date  the  said  10th  day  of 
October,  1904.  The  said  E.  T.  Comer  Is  to 
pay  to  the  said  John  W.  Dickey  eighty-six 
thousand  ($86,000)  dollars  for  the  said  plan- 
tation and  the  rights  hereinafter  mentioned, 
upon  delivery  to  the  said  B.  T.  Comer  of  a 
warranty  deed  from  the  said  Neely,  convey- 
ing to  the  said  E.  T.  Comer  a  clear  and  un- 
incumbered title  to  the  said  property.  Six 
thousand  ($6,000)  dollars  of  the  said  amount 
are  to  cover  the  claim  which  the  said  Neely 
may  have  for  the  expenses  Incurred  by  him 
In  improving  the  said  place,  and  the  said 
Dickey  guarantees  to  the  said  Comer  that 
the  amount  to  be  paid  for  the  said  expenses 
in  improving  the  said  place  is  not  to  exceed 
six  thousand  ($(^,000)  dollars.  The  said  Dick- 
ey is  to  pay  as  much  as  five  hundred  ($500) 
dollars  on  account  of  expenses,  in  the  event 
that  there  is  any  litigation  with  the  said 
Neely  on  account  of  claim  for  Improvements. 
It  is  further  agreed  that,  as  part  of  this 
contract,  and  covered  by  the  said  considera- 
tion hereinbefore  mentioned,  the  said  Dickey 
shall  convey  to  the  said  Comer  the  timber, 
railroad,  and  all  other  rights  of  the  Mill 
Haven  Company  in  the  said  property,  of 
which  com])any  the  said  Dickey  is  the  sole 
stockholder  and  owner.  In  witness  whereof 
the  said  two  parties  to  these  presents  have 


duly  signed  and  sealed  the  same  in  dupli- 
cate, this  the  30th  day  of  September,  1905.** 
(Executed  by  the  parties  under  seal  and  in 
the  presence  of  a  notary  public.) 

The  Instrument  referred  to  as  an  option 
contract,  transferred  and  assigned  by  Dick- 
ey to  Comer,  was  as  follows: 

"Whereas,  Mill  Haven  Company  has  bar- 
gained and  sold  to  the  undersigned  a  certain 
16,300  acres  In  Screven  and  Burke  counties, 
Georgia,  as  more  fully  described  in  the  deed 
of  even  date  herewith:  Now  this  memoran- 
dum witnesseth  that  it  was  and  is  a  part  of 
the  terms  of  said  bargain  and  sale  that  I 
will,  at  any  time  within  12  months  of  the 
date  of  said  deed,  resell  to  John  W.  Dickey 
or  bis  assigns,  at  his  option,  the  premises 
conveyed  to  me  as  aforesaid,  upon  said  John 
W.  Dickey  paying  to  me  the  sum  of  $70,000, 
and  such  additional  sum  as  will  cover  all 
expenses  which  may  be  Incurred  by  said  R. 
C.  Neely  in  improving  said  place,  to  fulfill 
which  agreement  I  hereby  bind  myself  and 
ray  heirs  to  the  said  John  W.  Dickey.  This 
October  10,  1904.    R.  C.  Neely." 

The  following  were  the  paragraphs  of  the 
petition  setting  forth  the  grounds  of  com- 
plaint: 

"(5)  At  the  time  of  the  assignment  of  the 
contract  between  the  said  Neely  and  peti- 
tioner to  defendant,  a  difference  existed  be- 
tween said  Dickey  and  said  Neely  as  to  the 
expenses  Incurred  by  the  latter  In  improving 
the  real  estate  referred  to,  and  at  the  time 
of  the  assignment  to  the  said  Comer  the  lat- 
ter knew  of  the  existence  of  said  differ- 
ence. 

*'(6)  Thereafter  the  said  B.  T.  (Tomer,  as 
assignee  of  said  option  contract,  secured  a 
conveyance  from  the  said  R.  0.  Neely  of 
the  aforesaid  plantation  and  had  an  adjust^ 
ment  with  said' Neely  upon  his  claim  for  ex- 
penses In  improving  the  place. 

"(7)  Your  petitioner  further  shows  that 
the  said  R.  C.  Neely  bad  no  legitimate  claim, 
under  the  contract  hereinbefore  referred  to, 
♦  •  •  to  be  paid,  on  account  of  expenses 
in  Improving  the  realty,  more  than  alx  thou- 
sand dollars. 

"(8)  The  said  B.  T.  Comer  wds  in  duty 
bound,  under  the  terms  of  assignment,  not 
voluntarily  to  pay  to  the  said  K.  C.  Neely 
more  tli^n  six  thousand  dollars  on  account 
of  expenses  in  Improving  the  place,  and  was 
under  a  duty  and  obligation  to  your  petition- 
er to  resist  any  claltn  for  payment  of  a  great- 
er sum ;  it  being  In  contemplation  of  the  as- 
signment hereinbefore  referred  to  that  liti- 
gation should  be  resorted  to  to  resist  any 
unjust  claim  upon  the  part  of  the  said  R.  O. 
Neely,  your  petitioner  agreeing  to  contribute 
as  much  as  five  hundred  dollars  to  the  ex- 
pense of  such  litigation. 

"(9)  Your  petitioner  further  shows  that, 
while  the  contract  of  assignment  aforesaid 
provided  for   the  payment  to  petitioner  of 
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the  sum  of  eighty-six  thousand  dollars,  it 
was  understood  that  the  said  sum  was  to  be 
paid  by  paying  over  to  R.  C.  Neely  seventy 
thousand  dollars  on  account  of  the  purchase 
money  and  not  exceeding  six  thousand  dol- 
lars on  account  of  expenses  of  improving  the 
real  estate,  and  the  remainder  of  ten  thou- 
sand dollars  to  petitioner;  but,  though  often 
requested  so  to  do,  the  defendant  has  failed 
and  refused  to  make  any  such  payment, 
claiming  that  the  amount  he  had  to  pay  to 
the  said  R.  C.  Neely  consumed  nearly,  if  not 
all,  of  the  eighty -six  thousand  dollars  pro- 
vided for  under  the  contract  of  assignment, 
leaving  only  a  few  hundred  dollars  due  peti- 
tioner." 

The  plaintiff,  after  alleging  that  the  de- 
fendant is  indebted  to  him  in  the  sum  of 
$10,000  or  other  large  sum,  prays  for  a  full 
accounting  of  the  amounts  paid  by  the  de- 
fendant to  R.  C.  Neely  in  connection  with 
acquiring  the  property,  and  that  petitioner 
have  judgment  against  defendant  for  such 
amount  as  may  be  found  due  him  after  said 
accounting.  The  defendant  demurred  gen- 
erally and  specially  to  the  petition,  and  the 
court  sustained  the  demurrer.  To  this  rul- 
ing the  plaintiff  excepted. 

J.  W.  Overstreet,  of  Sylvanla,  and  J.  D. 
Kilpatrick,  of  Atlanta,  for  plaintiff  m  error. 
Adams  &  Adams,  of  Savannah,  for  defendant 
In  error, 

BECK,  J.  (after  stating  the  facts  as 
above).  The  court  below  properly  sustained 
the  demurrer  to  the  petition.  Under  the 
plaintifTs  own  construction  of  the  assign- 
ment of  the  "option  contract,"  while  the  con- 
tract provided  for  the  payment  to  petitioner 
of  the  sum  of  $86,000,  it  was  understood  that 
the  said  sum  was  to  be  paid  by  first  paying 
over  to  R.  C  Neely  $70,000  on  account  of  the 
purchase  price  for  the  lands  referred  to  in 
the  option  and  an  amount  sufficient  to  cover 
the  expenses  incurred  by  him  in  improving 
these  lands.  This  statement  in  the  plaintifTs 
pleadings,  so  far  as  it  admits  that  the  pay- 
ments should  be  made  to  Neely,  will  be  tak- 
en as  true  as  against  the  plaintlfiT  in  passing 
upon  this  demurrer.  But  the  allegation  that, 
under  the  terms  of  the  written  assignment, 
only  $6,000  was  to  be  paid  to  Neely  on  ac- 
count of  expenses  and  $10,000  was  to  be  paid 
to  plaintiff  (a  construction  of  the  writing  fa- 
vorable to  the  pleader  himself),  cannot  be  ac- 
cepted, unless  it  is  borne  out  by  the  terms  of 
the  w^riting  which  was  being  construed  by  the 
pleader.  Gom^truing  the  assignment  of  the  op- 
tion in  connection  with  the  paper  assigned,  it 
is  manifest  that  the  holder  of  the  option,  in 
order  to  avaU  himself  of  its  terms,  had  to 
pay,  before  the  expiration  of  the  time  limit 
fixed  in  the  option,  the  purchase  price  of  the 
lands,  $70,000,  "and  such  additional  sum  as 
will  cover  all  expenses  which  may  be  In- 
curred by  said  Neely"  (the  giver  of  the  op- 
tion) "in  improving  said  place."    There  was 


no  undertaking  of  guaranty,  under  the  terms 
of  the  assignment,  by  Oomer  that  the  expens- 
es should  not  amount  to  more  than  $6,000, 
and  nothing  to  bind  him  on  his  part  to  re- 
fuse to  meet  the  demands  of  Neely  for  ex- 
penses incurred  in  improving  the  lands  in  ex- 
cess of  $6,000.  It  appears,  from  the  date  of 
the  assignment  and  the  limit  as  to  time  with- 
in which  the  option,  should  expire,  that  it 
was  necessary  for  Ck>mer  to  act  within  10 
days  after  he  became  the  holder  of  the  op- 
tion, in  order  to  secure  title  to  the  lands  un- 
der that  option;  and  it  was  necessary  that 
he  should  pay,  in  addition  to  the  $70,000  for 
the  purchase  money  of  the  lands,  "all  ex- 
penses" which  had  been  incurred  by  Neely 
in  improving  the  lands ;  and  it  is  not  alleged 
in  the  petition  that  the  difference  between 
$70,000  and  $86,000  had  not  been  expended 
by  Neely  in  improvements.  There  was  no 
limitation  in  the  option  put  upon  Neely  as  to 
the  extent  or  character  of  the  improvements 
which  he  might  place  upon  the  lands;  and 
if  he  incurred  an  expense  of  $16,000  in  plac- 
ing improvements  there,  he  was  entitled  to  a 
repayment  of  this,  together  with  the  $70,000, 
before  he  would  be  bound  by  the  option. 
And  these  amounts  had  to  be  paid  by  Octo- 
ber 10,  1910. 

We  have  said  that  there  is  no  allegation 
in  the  petition  showing  that  Neely  had  not 
placed  improvements  costing  as  much  as 
$16,000  upon  the  land.  In  saying  this  we 
have  not  overlooked  the  allegation  in  the 
petition  that  "Neely  had  no  legitimate  daim, 
under  the  contract  hereinbefore  referred  to, 
to  be  paid  on  account  of  expenses  in  improv- 
ing the  realty,  more  than  six  thousand  dol- 
lars." That  allegation  does  not  amount  to  a 
positive  denial  that  Neely  had  incurred  an 
expense  of  $16,000  in  making  Improvements 
on  the  land.  It  might  have  been  intended 
for  such  a  denial,  or  it  might  have  been  In- 
tended to  be  the  basis  of  a  contention  upon 
the  part  of  the  plaintiff  that  the  improve- 
ments were  not  of  such  character  as  would 
entitle  Neely  to  claim  reimbursement  for  the 
expenses  Incurred  in  making  them.  When 
Comer  became  the  holder  of  the  option,  he 
was  confronted  with  the  necessity  of  comply- 
ing with  its  terms  within  10  day3,  or  of 
abandoning  any  advantage  that  he  might 
have  under  its  terms.  He  therefore  paid  the 
$70,000,  the  original  purchase  price  of  the 
plantation,  and  $16,000  for  Improvements,  ac- 
cording to  the  claims  of  the  defendant  as  al- 
leged in  the  petition  (construing  the  expres- 
sion "practically  all"  to  amount  to  "all"  as 
against  the  pleader),  which  claim  of  the  de- 
fendant, that  he  had  paid  all  of  the  $16,000, 
is  not  negatived  by  any  positive  averment  in 
the  petition.  Under  the  terms  of  the  written 
Instrument  called  the  contract  of  assignment 
in  the  pleadings,  the  defendant  would  not 
become  indebted  to  the  plaintiff  in  any  sum 
until  the  delivery  to  the  defendant.  Comer, 
of  a  warranty  deed  from  Neely»  conveying  to 
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Comer  a  clear  and  unincumbered  title  to  the 
property,  and  such  a  deed  Comer  could  ob- 
tain, under  the  option,  only  by  payment.  In 
addition  to  the  sum  of  $70,000,  a  sum  equal 
to  the  amount  of  the  expenses  incurred  by 
Xeely  In  malving  improvements  upon  the 
place ;  and  no  liability  of  Comer  to  the  plain- 
tiff is  shown  by  the  petition,  in  the  absence 
of  a  distinct  allegation  that  the  expenses  in- 
curred by  Neely  in  making  improvements 
upon  the  lands  purchased  were  less  than 
$16,000,  or  that  Comer  had  not  been  com- 
pelled to  pay  as  much  as  the  $16,000  in  ad- 
dition to  the  purchase  price  of  the  lands  in 
order  to  secure  a  conveyance  from  Neely  In 
accordance  with  the  option.  In  the  absence 
of  such  affirmative  allegation  of  a  payment 
by  Comer  to  Neely  of  a  less  sum  than  $16,- 
000  for  improvements,  or  that  the  improve- 
ments placed  upon  the  lands  cost  Neely  less 
than  $16,000,  the  petition  did  not  state  a  case 
against  the  defendant,  entitling  the  petition- 
er to  maintain  a  suit  for  a  breach  of  the  con- 
tract or  for  an  accounting. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

<139  Ga.  160) 

PHILLIPS  &  CREW  CO.  y.  JONES  &  HAN- 
COCK et  aL 

JONES  ft  HANCOCK  et  al.  v.  PHILLIPS  & 

CREW  CO. 

(Supreme  Court  of  Georgia.     Dec.  13,  1912.) 

(Syllabus  hy  the  Court  J 

1.  Appeal  and  Ebror  (§  780*)— DismisbaIt- 

G  ROUNDS. 

There  was  no  merit  in  the  motion  to  dis- 
miss the  writ  of  error  as  to  one  of  the  par- 
ties defendant  tliereto. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3121;    Dec.  Dig.  |  780.*] 

2.  Bankruptcy  (§  20*)  —  Courts  —  Jurisdic- 
tion. 

A  merchant  sold  his  stock  of  goods  in 
bulk,  and  furnished  the  purchasers  with  a  veri- 
fied list  of  his  creditors,  as  required  by  Civil 
Code  1910,  §  3226.  A  debt  due  by  him  for  a 
piano  was  not  included  in  the  list.  A  note 
given  by  him  for  the  debt  was  sent  by  the 
creditor  to  a  member  of  a  firm  of  attorneys  for 
collection.  He  filed  against  the  debtor  a  peti- 
tion in  invohmtary  bankruptcy  in  the  name  of 
this  and  other  creditors.  An  agreement  was 
•made  that  this  debt  would  be  paid  from  the 
purchase  money  of  the  stock.  The  attorney 
presented  to  the  judge  a  petition,  reciting  that 
the  proceeding  in  bankruptcy  was  instituted 
under  a  mistake  of  fact,  In  that  it  was  alleged 
that  the  debtor  was  insolvent,  when  in  fact  he 
wajB  solvent,  and  thus  the  attorney  obtained  an 
order  allowing  the  proceeding  to  be  withdrawn. 
The  debt  was  alleged  to  have  been  paid  to  the 
firm.  They  failed  to  pay  the  money  to  the 
client  on  demand.  To  a  rule  brought  against 
them  the^  filed  pleas  that  the  state  court  was 
without  jurisdiction.  Held,  that  the  superior 
court  bad  jurisdiction  of  a  proceeding  by  rule 
to  compel  the  attorneys  to  pay  the  money  to 
their  client. 

(a)  Under  the  facts  above  stated,  the  money 
was  not  collected  under  process  issuing  from 
the  federal  court,  and  the  decision  in  Wilkinson 


County  v.  Lindsey,  106  Ga.  25,  31  S.  B.  792, 
has  no  application. 

(b)  A  finding  in  favor  of  the  pleas  was 
contrary  to  law. 

[Ed.  Note.— For  other  cases,  see  Bankruptcj', 
Cent.  Dig.  §  23;    Dec.  Dig.  §  20»*1 

3.  New  Trial  (§  154*)— Grounds— Rule  to 
Show  Cause. 

A  rule  was  prayed  against  a  firm  of  at- 
torneys and  each  of  its  members,  requiring 
them  to  show  cause  why  they  shoidd  not  pay 
to  their  client  money  alleged  to  have  been  col- 
lected by  them.  The  firm  and  each  member 
filed  pleas  to  the  effect  that  the  federal  court, 
not  the  state  court,  had  jurisdiction.  The  case 
was,  by  agreement,  submitted  to  the  judge  on 
law  and  facts  without  a  jury.  He  found  in  fa- 
vor of  the  pleas.  A  motioA  for  a  new  trial  was 
made.  In  the  original  motion  the  caption  nam- 
ed the  firm  in  stating  the  case.  Attorneys  rep- 
resenting the  firm  and  each  member  acknowl- 
edged service.  Held^  that  a  motion  to  dismiss 
the  motion  for  a  new  trial  on  the  ground  that 
it  was  directed  against  the  firm,  and  a  firm 
could  not  be  an  ofl5cer  of  court,  was  properly 
overruled. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  312,  313;    Dec.  Dig.  (  154.*] 

4.  New  Trial  (§  79*)— Grounds— Nature  of 
Proceedino. 

Where  a  case  is  by  agreement  submitted 
to  the  presiding  judge  without  a  jury,  both  on 
law  and  facts,  upon  his  finding  a  motion  for  a 
new  trial  can  be  made. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  §  165%;    Dec.  Dig.  f  79. ♦] 

Error  from  Superior  Court,  Dougherty 
County;  Frank  Park,  Judge. 

Rule  by  the  Phillips  &  Crew  Company 
against  Jones  &  Hancock  and  others.  To  the 
Judgment,  the  Phillips  &  Crew  Company,  bring 
error,  and  Jones  &  Hancock  and  others  file 
a  cross-bill  of  exceptions.  Reversed  on  main 
bill  of  exceptions,  and  affirmed  on  cross-bill. 

Mayson  &  Johnson,  of  Atlanta,  and  (Pea- 
cock &  Gardner,  of  Camilla,  for  plaintiff  In 
error.  R.  J.  Bacon,  Cniger  Westbrook,  and 
Clayton  Jones,  all  of  Albany,  for  defendants 
in  error. 

LUMPKIN,  J.  The  Phillips  &  Crew  Com- 
pany filed  a  rule  against  certain  attorneys, 
alleging  that  Jones  &  Hancock  were  attor- 
neys and  partners;  that  a  note  due  by  one 
Forrest  was  delivered  to  Hancock  for  collec- 
tion, and  was  accepted  by  the  firm  for  that 
puri)ose,  their  fee  being  a  certain  percentage 
of  the  amount  collected;  and  that  the  full 
amount  was  collected  by  those  attorneys,  but 
was  not  paid  over  after  written  demand. 
The  petition  prayed  that  the  firm  and  each 
of  its  members  be  re<^lred  to  show  cause, 
etc.  The  firm  and  Jones  filed  a  plea  to  the 
Jurisdiction,  on  the  ground  that  Hancock  col- 
lected the  money,  not  by  using  the  process 
of  the  state  court,  but  by  Invoking  and  using 
the  process  of  the  United  States  court  for 
the  Southern  District  of  Georgia.  Hancock 
filed  a  separate  plea,  setting  up  the  same 
contention,  and  also  that  he  moved  to  Flori- 
da two  months  before  the  rule  was  brought; 
that  a  copy  of  the  petition  and  rule  was 
handed  to  him  in  that  state  by  a  named  per- 


«For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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son;  that  a  warrant  for  the  offense  of  lar- 
ceny after  trust  delegated  was  obtained,  and 
he  was  arrested  In  Florida  by  a  deputy  sher- 
iff of  that  state,  and  he  came  to  Georgia  "In 
response  to  said  warrant,  and  not  In  response 
to  said  rule";  and  that  after  his  arrival  he 
was  served  by  an  officer  with  a  copy  of  the 
rule.  He  alleged  that  this  was  a  trick  to 
obtain  service,  and  that  the  service  was  null 
and  void.  There  was  no  evidence  to  sustain 
the  allegation  that  the  prosecution  was  a 
trick.  It  showed  that  Hancock  was  brought 
back  to  Georgia  under  a  warrant,  gave  bond, 
and  was  then  served  with  the  rule.  He  tes- 
tifled  that  the  copj^  served  on  him  was  un- 
signed. The  issues  were  submitted  to  the 
presiding  judge  without  a  jury. 

Evidence  was  introduced  to  show,  among 
other  things,  the  following  facts:  Forrest 
sold  his  stock  of  goods  in  bulk  to  the  firm  of 
Carter  &  Reid,  and  furnished  them  with  a 
list  of  creditors.  This  did  not  include  the 
Phillips  &  Crew  Company,  the  claim  of  which 
was  for  the  sale  of  a  piano.  Hancock,  as 
attorney,  filed  a  petition  against  Forrest  in 
the  District  Court  of  the  United  States,  al- 
leging insolvency  of  the  defendant,  and  seek- 
ing to  have  him  declared  a  bankrupt.  Later 
a  x>etition  was  presented  to  the  judge,  alleg- 
ing that  the  proceeding  had  been  brought  un- 
der a  misapprehension  of  facts,  and  that  For- 
rest was  solvent,  and  was  preparing  to  pay 
all  his  creditors  in  full  on  a  day  named.  It 
was  prayed  that  the  petition  in  bankruptcy 
be  withdrawn.  This  was  allowed.  After  this 
the  claim  of  the  present  plaintiff  was  paid 
in  full.  Evidence  was  admitted  on  behalf 
of  the  defendants,  over  objection,  tending  to 
show  that  the  name  of  the  Phillips  &  Crew 
Company  was  omitted  from  the  list  of  cred- 
itors furnished  to  the  purchasers  of  his 
stock  by  Forrest;  that,  after  the  filing  of  the 
petition  in  involuntary  bankruptcy,  he  went 
to  the  purchasers  and  agreed  that  this  claim 
should  be  paid  out  of  the  purchase  money, 
when  the  petition  should  be  dismissed.  The 
judge  also  rejected  evidence,  offered  on  be- 
half of  the  plaintiff,  to  the  effect  that  the 
use  of  the  name  of  one  of  the  three  peti- 
tioning creditors  In  the  petition  in  bankruptr 
cy,  and  the  signing  of  that  petition  with  the 
names  of  the  attorneys  of  such  creditors, 
were  unauthorized.  He  also  ruled  out  a  copy 
of  the  note  and  contract  of  Forrest,  togeth- 
er with  evidence  tending  to  show  the  loss  of 
the  original.  He  then  rendered  judgment  for 
the  respondents,  on  the  pleas  to  the  juris- 
diction. A  motion  for  a  new  trial  was  over- 
ruled and  the  plaintiff  excepted.  The  de- 
fendants moved  to  dismiss  the  motion  for  a 
new  trial,  on  the  ground  that  the  case  was 
submitted  to  the  presiding  judge  without  a 
jury  on  the  plea  to  the  jurisdiction,  and  there 
was  no  verdict  on  which  such  a  motion  could 
be  based,  and  that  the  proceeding  by  rule 
could  only  be  against  oflScers  of  court,  and 
there  was  no  officer  of  court  a  party  to  the 


motion  for  a  new  trial,  but  only  a  firm, 
which  was  not  an  officer  of  court.  The  mo- 
tion to  dismiss  was  overruled.'  The  defend- 
ants filed  a  cross-bill  of  exceptions,  assign- 
ing error  on  that  ruling. 

[1]  1.  The  motion  to  dismiss  the  writ  of 
error  was  without  merit  The  firm  and  on<» 
partner  filed  a  plea  to  the  jurisdiction,  and 
the  other  partner  filed  one  also,  and  farther 
attacked  the  service  on  him.  The  bill  of  ex- 
ceptions recited  that  the  case  was  submitted 
to  the  presiding  judge  without  a  jury,  by 
agreement,  and  that  he  rendered  judgment 
sustaining  "each  of  the  pleas  to  the  jurisdic- 
tion and  dismissing  the  main  cause."  A  mo- 
tion for  a  new  trial  was  made,  and  service 
was  acknowledged  by  attorneys  for  the  firm 
and  each  partner.  The  court  overruled  the 
motion.  He  entered  a  judgment  of  dismissal 
on  each  plea.  In  that  entered  on  the  plea  of 
Hancock  separately  it  was  stated  that  the 
plea  to  the  jurisdiction  was  sustained  as  to 
issues  of  fact  and  law  "and  as  to  service 
on  G.  W.  Hancock."  Whatever  effect  this 
statement  may  have  had,  it  furnished  no 
ground  for  dismissing,  wholly  or  in  part,  the 
writ  of  error  bringing  up  the  overruling  of 
the  motion  for  a  new  triaL 

[2]  2.  Under  the  evidence  and  the  law  ap- 
plicable thereto,  the  judgment  of  the  pre- 
siding judge,  sitting  by  consent  without  a 
jury,  was  erroneous;  and  this  is  true,  regard- 
less of  whether  or  not  he  ruled  correctly  in 
admitting  or  rejecting  evidence.  He  proba- 
bly based  his  judgment  on  the  decision  in 
Wilkinson  County  v.  Llndsey,  106  Ga.  25.  31 
S.  El  792,  where  it  was  held  that  a  state 
court  had  no  jurisdiction  to  rule  an  attor- 
ney at  law  for  failure  to  pay  over  to  his 
client  money  collected  on  process  from  a  fed- 
eral court.  But  the  present  case  does  not 
fall  within  that  ruling.  Here  the  money  was 
not  collected  on  process  from  the  federal 
court  The  claim  was  sent  to  a  member  of 
the  defendant  firm  for  collection.  The  debt- 
or had  sold  his  stock  of  goods  to  others,  and 
had  furnished  them  with  a  list  of  creditors, 
verified  by  affidavit,  purporting  to  comply 
with  Civil  Code,  i  3226.  The  debt  due  to 
the  plaintiff  company  was  not  connected  with 
his  mercantile  business,  and  was  not  includ- 
ed in  the  list  The  member  of  the  firm  of 
attorneys  to  whom  the  claim  was  delivered 
filed  a  petition  in  the  District  Court  of  the 
United  States,  seeking  to  put  the  debtor  into 
bankruptcy,  alleging  insolvency  and  an  act 
of  bankruptcy.  He  later  presented  to  the 
judge  a  petition,  alleging  that  the  proceeding 
was  instituted  under  a  mistake  of  fact,  and 
that  the  debtor  was  not  insolvent,  but  was 
solvent,  and  obtained  an  order  allowing  it  to 
be  withdrawn.  After  this  was  done,  the 
purchasers  of  the  stock  from  the  debtor  paid 
the  claim  from  the  purchase  money  due  to 
liim.  In  other  words,  not  only  was  the  mon- 
ey not  collected  on  process  from  the  federal 
court,  but  the  attorney  escaped  from  the  ju- 
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rlsdictlon  of  that  court  and  Its  process  by 
a  withdrawal  of  the  proceeding,  which  was 
allowed  on  the  representation  that  the  basal 
allegation  of  insolvency  was  not  correct. 

The  decision  in  Wilkinson  County  v.  Llnd- 
sey,  supra,  was  by  five  Justices,  not  the  en- 
tire bench.  It  will  not  be  extended  beyond 
the  case  there  Involved,  If  it  should  be  en- 
tirely adhered  to,  on  full  consideration.  An 
attorney  is  admitted  by  the  superior  court 
of  this  state,  which  determines  his  fitness. 
His  license  holds  him  out  to  the  world  as 
a  proper  person  to  represent  clients.  On 
admission  he  becomes  an  officer  of  the  state 
courts,  and  so  remains  for  life,  unless  his 
right  to  practice  is  terminated  In  some  man- 
ner provided  by  law.  If  he  is  admitted  to 
practice  in  the  federal  courts,  he  becomes 
an  officer  of  those  courts,  as  to  matters 
there  involved.  Obedience  to  proper  orders 
of  the  federal  court,  or  the  performance  of 
duties  owing  to  it,  will  be  enforced,  or  dis- 
obedience punished,  by  it  As  to  proper 
orders  of  the  state  courts  and  duties  owing 
to  such  courts,  enforcement  of  them  or  pun- 
ishment will  be  dealt  with  In  the  proper 
state  court  But  the  power  of  the  superior 
court  is  not  limited  to  matters  connected 
with  its  process.  There  are  duties  of  an 
attorney,  as  such,  aside  from  litigation,  and 
one  of  these  is  not  to  misappropriate,  or 
fail  to  pay,  on  demand,  money  coming  into 
his  hands  as  an  attorney  and  belonging  to 
his  client  He  can  be  compelled  by  rule  in 
the  proper  state  court  to  pay  this  over, 
though  he  may  have  collected  it  without 
any  litigation  or  process  of  court  In  re 
Grant,  17  How.  Prac  (N.  Y.)  260 ;  In  re  Ait- 
kin, 4  Bam.  &  Aid.  47. 

Section  4954  of  the  Civil  Code  declares: 
'*Where  attorneys  retain  in  their  liands  the 
money  of  their  clients  after  it  has  been  de- 
manded, they  are  liable  to  rule  (and  other- 
wise) as  sheriffs  are,  and  incur  the  same 
penalties  and  consequences."  And  section 
5343  declares:  "If  any  sheriff,  coroner, 
justice  of  the  peace,  constable,  derk  of  the 
superior  court,  or  attorney  at  law  shall 
fail,  upon  application,  to  pay  to  the  proper 
person,  or  his  attorney,  any  money  they 
may  have  in  their  hands,  which  they  may 
have  collected  by  virtue  of  their  office,  the 
party  entitled  thereto,  or  his  attorney,  may 
serve  said  officer  with  a  written  demand  for 
the  same;  and  If  not  then  paid,  for  such 
neglect  or  refusal  the  said  officer  shall  be 
compelled  to  pay  at  the  rate  of  twenty-five 
per  cent  per  annum  upon  the  sum  he  ha^ 
in  his  hands,  from  the  date  of  such  demand, 
until  good  cause  be  shown  to  the  contrary." 
Suppose  that  a  client  in  Georgia  should 
place  in  the  hands  of  a  .Georgia  attorney 


a  claim  for  collection,  and  the  attorney 
should  go  to  Alabama  and  by  garnishment 
collect  the  money  and  bring.lt  back  to  Geor- 
gia, but  fail  to  pay  it  over  on  demand,  a 
Georgia  court  would  hardly  refuse  to  issue 
a  rule  on  the  ground  that  the  suit  was  in 
Alabama,  and  in  practicing  there  the  attor- 
ney was  an  officer  of  the  Alabama  court. 
Batterson  v.  Osborne,  18  N.  Y.  Supp.  431.  ^ 
The  jurisdiction  of  the  federal  courts,  and 
also  their  power  to  punish  for  contempt,  is 
regulated  by  statute,  and  may  not  be  so 
extensive  as  the  power  of  a  state  court 
over  the  general  conduct  of  attorneys  as  to 
money  in  their  hands.  We  are  aware  of 
one  or  two  cases  where  it  was  said  broadly 
that,  if  money  was  collected  under  process 
from  the  federal  court  by  an  attorney,  he 
should  be  ruled  there.  Whether  this  Is  es- 
sentially so,  under  our  statutes,  if  all  litiga- 
tion there  is  ended,  and  the  money  is  in 
the  hands  of  the  attorney,  it  Is  not  neces- 
sary to  decide,  under  the  ruling  made  above. 

[3]  3.  It  was  argued  that  a  firm  of  law- 
yers could  not  be  an  officer  of  court,  but 
only  the  individual  members;  that  the  mo- 
tion for  a  new  trial  was  brought  against 
the  firm,  and  should  have  been  dismissed  on 
motion.  The  petition  for  the  rule  alleged 
that  the  firm  collected  the  money  by  a  check 
given  to  them,  indorsed  by  them  and  de- 
posited to  their  account  in  the  bank,  and 
that  "Jones  ft  Hancock"  refused  to  pay  it 
on  demand.  It  prayed  a  rule  against  "Jones 
ft  Hancock,  attorneys  as  aforesaid,  requiring 
each  of  them,"  etc  Their  individual  names 
had  been  previously  stated.  Service  was 
ordered  to  be  made  on  each  of  them.  Each 
pleaded  to  the  jurisdiction.  The  caption  of 
the  original  motion  for  a  new  trial  was 
"Phillips  ft  Crew  Co.  v.  Jones  ft  Hancock." 
In  the  caption  of  the  amended  motion  the 
defendants  were  named  as  Jones  ft  Han- 
cock." Service  of  the  motion  and  rule  nLsl 
issued  thereon  was  acknowledged  both  for 
the  firm  and  each  of  its  members.  We 
think  the  members  of  the  firm  were  suffi- 
ciently parties  to  the  motion  for  a  new  trial 
to  make  it  proper  to  overrule  the  motion 
to  dismiss  it 

[4]  4.  The  ground  of)  the  motion  to  dismiss 
the  motion  for  a  new  trial  that  the  case 
was  not  passed  on  by  a  jury,  but  by  the 
presiding  judge  without  a  jury,  by  consent 
was  properly  overruled.  Crumbley  v.  Brook, 
135  Ga.  723,  70  S.  B.  655. 

Judgment  reversed  on  the  main  bill  of  ex- 
ceptions, and  affirmed  on  the  cross-bill.  All 
the  Justices  concur. 


>  Reported  in  fall  la  tli«  New  York  Supplement; 
reported  as  a  memorandum  deolalon  without  opin- 
ion In  68  Hun,  633. 
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(139  Oa.  156) 

HAND  TRADING  CO.  v.  CHASON  et  aL 
(Supreme  Court  of  Georgia.     Dec.  13,  1912.) 

(tSvUabu^  by  the  Court.) 

L    APPEAL    AND    illKUOR    (§    1042*)— REVIEW— 

Uabmless  Ebbou— SxuiKiNu  Matter  from 

PUSADING. 

Where  an  equitable  petition  alleged  that  a 
conveyance  was  made  to  secure  a  debt  and  a 
bond  to  reconvey  was  given,  which  was  as- 
signed to  another,  who  transferred  it  and  his 
equitable  interest  in  the  land  to  the  plaintiff, 
and  that  he  had  tendered  payment  of  the  in- 
debtedness, which  had  been  refused,  and  where 
he  sought  to  compel  the  obligor  to  accept  the 
same  in  discharge  of  the  debt,  and  to  have  the 
title  conveyed  to  him,  or  the  security  deed  de- 
creed to  be  satisfied,  there  was  no  reversible 
error,  if  any  at  all,  in  striking,  on  demurrer, 
an  additional  allegation  that,  beside  the  notes 
described  in  the  bond  to  reconvey,  another  note 
was  given  by  the  borrower  to  the  lender  for 
$25,  which  constituted  usury,  there  being  no 
efifort  to  reduce  the  amount  necessary  to  be 
paid  under  the  bond. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent,  Dig.  §ji  4110-4114;  Dec.  Dig.  f 
1042.*] 

2.  Specific  Pekfobmance  (§  120*)— Assign- 
ment OF  Contract— Agreement  Between 
Assignee  and  Vendor. 

Where  the  plaintiff  claimed  as  transferee 
of  a  bond  for  title,  under  one  who  was  an  as- 
signee of  the  original  holder  thereof,  the  sec- 
ond transfer  not  being  accompanied  by  the 
bond,  and  it  appeared  that  a  number  of  notes 
described  in  the  bond  were  past  due,  and  one 
had  been  reduced  to  judgment,  there  was  no 
error  in  admitting  in  evidence  a  written  con- 
tract between  the  assignor  of  the  plaintiff  and 
the  maker  of  the  bond,  by  which,  before  any 
attempted  transfer  to  the  plaintiff  was  made, 
it  had  been  agreed,  in  effect,  that  the  obligor  de- 
posited the  notes,  and  the  holder  of  the  bond 
deposited  it,  with  a  third  person,  and  that,  if 
the  holder  of  the  bond  should  pay  a  specified 
sum  by  a  given  time,  he  would  be  allowed  fur- 
ther time  to  pay  the  balance,  and,  if  he  should 
not  do  so,  the  depositary  should  deliver  the 
bond  to  the  obligor  and  the  notes  to  the  other 
jiarty. 

(a)  In  the  light  of  the  evidence,  the  agree- 
ment wajs  not  so  vagpe  or  indefinite,  or  want- 
ing in  consideration,  or  inaccurate,  or  unilater- 
al, as  to  render  its  admission  in  evidence  erro- 
neous. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
fornaance,  Cent.  Dig.  §§  384-386;    Dec.  Dig.  f 

3.  Direction  of  Verdict. 

Under  the  evidence,  there  was  no  error  in 
directing  a  verdict  for  the  defendant. 

Error  from  Superior  Court,  Grady  County ; 
E*rank  Park,  Judge. 

Suit  by  the  Hand  Trading  Company  against 
Leon  Chason,  administrator  of  the  estate  of 
D.  W.  Chason,  and  others.  Judgment  for  de- 
fendants, and  plalntlir  brings  error.    Affirmed. 

The  Hand  Trading  Company  filed  an  eq- 
uitable petition  against  Leon  Chason,  as  ad- 
ministrator of  the  estate  of  D.  W.  Chason,  de- 
ceased, and  the  heirs  of  the  deceased,  alleg- 
ing in  i^bstance  as  follows:  Three  persons 
of  the  name  of  Barton  were  indebted  to  one 
Rawles  for  the  purchase  money  of  certain 
land.  They  procured  a  loan  of  money  from 
D.  W.  Chason  in  order  to  pay  such  indebted- 


ness,  and  gave  him  notes  therefor,   falling 
due   in   annual   installments.     They   caused 
liawles  to  make  a  deed  to  Chason,  who  ex- 
ecuted a  bond  for  title  to  them,  conditioned 
to  make  a  title  upon  the  payment  of  the 
notes  described.     The  Bartons,  the  obligees 
in  the  bond,  transferred  it  for  value  to  J.  S. 
E.  Wilder,  by  a  written  assignment  thereon, 
on  or  about  November  2,  1906.    The  trans- 
feree went  Into  possession,  and  the  obligor 
dealt  with  him  as  the  equitable  owner,  and 
looked  to  him  for  the  payment  of  the  notes. 
Wilder  remained  in  possession  until  about 
January  1,  1909,  when  Chason  took  posses- 
sion without  Wilder*s  consent  and  against  his 
protest,   and   remained   in   possession    until 
Chason's  death.     Since  then  his  administra- 
tor has  had  possession.    None  of  the  indebt- 
edness has  ever  been  paid.    Chason  brought 
suit  upon  one  of  the  two  notes  maturing  in 
October,    1906,    and   obtained   Judgment   on 
February  14,  1908,  for  the  principal,  inter- 
est, attorney's  fees,  and  costs.     On  January 
21,  1911,  Wilder,  for  value,  sold  and  assigned 
to  the  plaintiff  all  of  his  right,  title,  and  in- 
terest in  the  bond  for  title  and  in  the  prop- 
erty described  in  it     (A  copy  of  this  trans- 
fer was  attached  to  the  petition,  and  showed 
that  it  was  not  entered  on  the  bond,  but  was 
made  upon  a  separate  paper,  and  attested 
and  recorded  like  a  deed.)    On  February  11, 
1911,  the  plaintiff  by  its  attorneys  tendered 
to  the  administrator  of  Chason  and  his  at- 
torney the  full  amount  of  principal,  interest, 
attorney's  fees,  and  costs  due  on  account  of 
the  indebtedness  described.    The  tender  was 
refused.     Independently,  and  not  as  a  con- 
dition, the  plaintiff  demanded  a  conveyance 
of  the  property,  and  this  was  refused.    When 
the  Bartons  procured  the  loan  of  Chason,  in 
addition  to  the  notes  described  in  the  bond, 
he  required  them  to  give  him  an  additional 
note  of  $25,  which  bore  a  different  date,  al- 
though given  at  the  same  time.    This  was 
an  additional  charge  for  the  use  of  the  mon- 
ey, and   rendered  the  transaction  usurious, 
and  the  deed  executed  by  Rawles  to  Chason 
as  a  security  void.    The  prayers  were  that,  if 
the  loan  should  be  found  to  be  usurious  and 
the  deed  from  Rawles  to  Chason  void,  the 
administrator  should  be  decreed  to  accept 
the  tender  above  stated,  and  the  title  to  the 
property  shotild  be  decreed  to  be  in  the  plain- 
tiff, and  that  it  should  recover  possession; 
that,  if   the  loan  should  be  found  not  to 
be  usurious,  the  administrator  be  decreed  to 
accept  the  tender,  and  to  specifically  perform 
the  contract  contained  in  the  bond  for  title, 
by  conveying  the  land  to  the  plaintiff,  or  that 
the  security  deed  be  decreed  to  be  satisfied, 
and  that,  upon  paying  the  money  into  the 
registry  of  the  court,  the  plaintiff  be  decreed 
to  have  title  to  the  property,  and  to  recover 
it;    that  the  plaintiff  have  an  accounting,  if 
necessary;    and  for  process  and  general  re- 
lief. 
On  demurrer  the  judge  struck  the  allega- 


•For  other  cases  see  same  topic  and  aection  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indezi 
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tlons  of  Qsary  In  tbe  original  loan.  The  case 
proceeded  to  trial,  and  he  rejected  evidence 
tending  to  prove  such  nsury.  He  also  ad- 
mitted in  evidence,  over  objection,  the  agree- 
ment between '  Wilder  and  Chason,  which  Is 
described  in  the  opinion.  At  the  close  of  the 
evidence,  he  directed  a  verdict  for  the  de- 
fendant The  plaintiff  excepted,  and  assign- 
ed error  on  these  various  rulings. 

R.  O.  Bell,  J.  Q.  Smith,  and  Ira  Carlisle, 
all  of  Oalro,  for  plaintiff  in  error.  Pope  & 
Bennet,  of  Albany,  for  defendants  in  error. 

LUMPKIN,  J.  [1]  A  contract  cannot  be 
both  nullified  and  enforced  in  the  same  ac- 
tion. A  proceeding  for  specific  performance 
asserts  the  validity  of  a  contract  A  pro- 
ceeding for  a  decree  declaring  it  void  asserts 
its  Invalidity.  The  one  affirms,  the  other  re- 
pudiates, the  contract  9ou.  Ry.  Ck>.  v.  Par- 
rnmore,  119  Ga.  690,  46  S.  E.  822 ;  '61  €yc. 
75.  The  plaintiff  claimed  as  transferee  un- 
der one  who  was  the  assignee  of  a  bond  for 
title.  It  alleged  that  it  had  made  a  tender 
of  the  amount  due  under  the  bond,  and  pray- 
«Hl  specific  performance.  The  case  in  the 
main  was  one  proceeding  for  specific  per- 
formance. Apparently,  as  a  species  of  sup- 
plement or  appendix,  the  plaintiff  alleged 
that,  in  addition  to  the  legal  principal  and 
Interest  described  in  the  bond,  the  obligees 
gave  to  the  obligor  a  note  for  $25,  falsely 
bearing  a  different  date,  thus  rendering  the 
transaction  usurious  and  the  deed  void.  It 
was  prayed  that,  if  there  was  usury,  it  be 
decreed  that  the  obligor  should  receive  the 
amount  tendered  (the  amount  spedfled  in 
the  bond),  and  that  the  title  be  decreed  to 
be  in  the  plaintiff.  The  two  things  were 
inconsistent  Perhaps  the  plaintiff  might 
have  been  required  to  elect  whether  he  would 
proceed  under  the  bond  for  title  or  against 
it  But  the  original  obligees  assigned  only 
the  bond.  Their  assignee  had  no  legal  title, 
and  could  convey  none.  The  sum  tendered 
was  alleged  to  be  the  amount  of  the  notes 
described  in  the  bond.  There  was  no  claim 
to  reduce  tbe  amount  by  purging  usury.  If 
the  plaintiff  was  entitled,  as  the  transferee 
of  the  assignee  of  the  bond  for  title,  to  en- 
force the  contract,  it  could  proceed  for  that 
purpose.  But  it  could  not  set  this  up,  and 
also  at  the  same  time  attack  the  deed,  on 
which  the  bond  was  based,  as  void  for  usu- 


ry. Under  the  pleadings,  there  was  no  error 
requiring  a  reversal,  if  any  at  all,  in  the 
striking  of  the  allegations  in  regard  to  usu- 
ry. After  they  were  stricken,  it  followed 
that  they  could  not  be  supported  by  evi- 
dence. 

[2]  2.  The  court  admitted  in  evidence  a 
written  agreement  between  Wilder,  the  trans- 
feree of  the  bond,  under  whom  the  plaintiff 
claimed,  and  the  obligor  in  the  bond,  made 
about  2%  years  before  the  conveyance  to  the 
plaintiff  (which  transfer  was  not  on  the 
bond,  but  on  a  separate  paper).  This  con- 
tract recited,  in  effect,  that  such  transferror 
was  indebted  to  the  obligor  for  certain  land 
for  which  he  held  bond  for  title,  and  had 
given  his  notes;  that  the  obligor  left  with  a 
named  person  the  notes,  and  the  other  party 
deposited  his  bonds  for  title  with  the  same 
person;  that  it  was  agreed  that  if  such  par- 
ty should  pay  as  much  as  $300  "on  the  Bar- 
ton place,  and  as  much  as  $500  on  the  Sel- 
lers place,  by  August  1,  1908,  then  said 
amount  is  to  be  credited  on  said  notes,  and 
Wilder  is  to  have  further  time  on  the  bal- 
ance of  said  notes;  however,  should  the 
said  Wilder  not  pay  to  W.  S.  Wight  [the 
depositary]  by  August  1,  1908,  the  above- 
mentioned  amounts,  then  W.  S.  Wight  Is  to 
deUver  to  Ohason  [the  obligor]  the  bonds  for 
titles,  and  to  J.  S.  E.  Wilder  the  notes." 
This  contract  was  somewhat  unskillfuUy 
drawn.  But  the  evidence  showed  that  the 
land  in  controversy  was  the  Barton  place. 
The  Sellers  place  was  another,  which  plain- 
tiff's transferror  (Wilder)  bad  bought  from 
the  obligor  in  the  bond,  but  failed  to  pay 
for.  He  never  paid  the  amounts  stated  in 
the  agreement  One  of  the  notes  described 
in  the  bond  for  title  here  involved  had  been 
reduced  to  Judgment,  and  the  execution  had 
issued,  before  the  agreement  was  made.  The 
obligor  thus  granted  time.  The  reference  to 
granting  further  time  is  vague ;  but,  by  com- 
parison of  the  amount  to  be  paid  with  the 
principal  of  the  past-due  notes  and  the  ma- 
turity of  those  remaining,  it  was  not  so  un- 
certain that  it  could  be  declared  void  as  mat- 
ter of  law,  and  rejected  from  evidence. 

[3]  3.  Under  the  evidence,  there  was  no 
error  in  directing  a  verdict  for  the  defend- 
ant 

Judgment  affirmed.  All  the  Justices  con* 
cur. 
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KIMBRELL  v.  THOMAS. 
(Supreme  Court  of  Georgia.     Dec.  12,  1912.) 

(Syllahus  hy  the  Court.) 

X.  Injunction  (§  48*)--Subject8  of  Relief- 
Trespass. 

Frequent  acts  of  tresixass,  accompajiied 
with  threats  to  continue,  constitute  a  sutiicient 
reason  to  grant  an  injunction  against  a  solvent 
defendant  at  the  instance  of  the  owner  of  the 
land. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §  101:    Dec.  Dig.  §  48.*] 

2.  Evidence  (§  353*)— Logs  and  Logging  ($ 
3*)— (-onveyance  of  standing  timbeb— 
Registry. 

A  conveyance  of  growing  timber  is  to  be 
executed  as  a  conveyance  of  land.  A  deed  to 
realty  executed  beyond  the  state  must  be  at- 
tested by  two  witnesses,  one  of  whom  shall  be 
an  official  designated  in  Civil  Code  1910,  § 
4203,  to  entitle  it  to  registry.  A  deed  to  real- 
ty attested  solely  by  a  notary  public,  though 
actually  entered  of  record,  is  not  admissible  in 
evidence  as  a  registered  deed. 

lEd.  Note.— For  other  cases,  see  Evidence, 
Cent,  Dig.  fi§  1404-1431;  Dec.  Dig.  §  353;* 
Logs  and  Logging,  Cent.  Dig.  f§  6-12;  Dec. 
Dig.  S  3.*] 

3.  Granting  of  Interlocutory  Injunction 
—Discretion  of  Court. 

There  was  no  aJbuse  of  discretion  in  grant- 
ing an  interlocutory  injunction. 

Error  from  Superior  Court,  Pierce  County: 
T.  A.  Parker,  Jud^e. 

Action  by  John  Thomas  against  J.  A.  Klin- 
brell.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Affirmed. 

Milton  &  Williams,  of  Blackshear,  for 
plaintiff  In  error.  Robt.  G.  Mitchell,  Jr.,  of 
Blackshear,  for  defendant  in  error. 


EVANS,  P.  J.  The  exception  i&  to  the 
grant  of  an  Interlocutory  injunction  against 
the  cutting  and  removal  of  timber.  The 
plaintiff  alleged  himself  to  be  the  owner  of 
the  laud;  that  the  defendant  pretended  to 
have  title  to  the  timber  on  the  land,  emanat- 
ing from  the  same  person  from  whom  the 
plaintiff  derived  his  title,  but  In  fact  he  had 
no  such  title;  that  the  defendant  was  cut- 
ting and  removing  timber  from  the  land, 
and  threatened  to  continue  to  cut  and  re- 
move the  timber  until  all  of  a  certain  class 
was  exhausted.  The  defendant  showed  cause 
a;;ainst  the  grant  of  au  injunction,  by  de- 
murrer and  answer.  In  the  latter  he  admit- 
ted that  he  claimed  title  to  the  timber  from 
the  same  source  from  which  the  plaintiff 
claimed  title  to  the  land,  but  averred  that 
his  title  was  prior  In  time  to  that  of  the 
plaintiff;  He  also  admitted  the  trespass  and 
his  Intention  to  continue  to  cut  and  remove 
the  timber  from  the  land. 

11 J  1.  The   trend  of  modem   authority   is 


towards  an  extension  of  the  remedy  of  in- 
junction to  prevent  the  cutting  and  removal 
of  timber  from  land  by  a  solvent  trespasser. 
The  rule  is  now  well  established  in  this  state 
that  the  cutting  of  timber  may  be  enjoined, 
though  the  defendant  be  solvent,  where  the 
circumstances  indicate  that  the  trespasses 
are  constantly  recurring,  and  the  defendant 
threatens  to  continue  from  day  to  day  to 
cut  the  timber.  Gray  Lumber  Co.  v.  Gaskin, 
122  Ga.  342,  50  S.  E.  164 ;  Huxford  v.  South- 
ern Pine  Co.,  124  Ga.  181,  52  S.  E.  439;  Lou- 
dermllk  v.  Martin,  130  Ga.  525,  61  S.  E. 
122. 

[2]  2.  The  plaintiff  connected  his  title  with 
that  of  the  common  grantor.  The  defendant 
undertook  to  relieve  himself  from  the  impu- 
tation of  being  a  trespasser,  by  exhibiting 
certain  conveyances,  beginning  with  a  deed 
to  the  timber  on  the  land  from  the  common 
propositus  of  prior  date  to  the  deed  from  the 
same  grantor  to  the  plaintiff *s  feoff er.  The 
deed  to  himself  in  this  chain  of  conveyances 
was  executed  in  the  state  of  Florida,  and  was 
attested  solely  by  a  notary  public.  The  court 
rejected  this  deed  from  evidence  as  a  reg- 
istered deed,  on  the  ground  that  the  deed 
was  not  so  executed  as  to  entitle  it  to  reg- 
istry. Growing  timber  is  to  be  considered 
as  realty.  (Balkcom  v.  Empire  Lumber  Co., 
91  Ga.  651,  17  S.  E.  1020,  44  Am.  St.  Rep. 
58),  and  therefore  deeds  conveying  the  tim- 
ber on  land  must  be  executed  with  the  same 
formality  as  deeds  which  convey  the  land. 
The  statute  provides  that  in  order  to  author- 
ize the  record  of  a  deed  to  realty,  where  it 
is  executed  out  of  the  state,  it  must  be  at- 
tested by  two  witnesses,  one  of  whom  must 
be  a  certain  official  designated  In  Civil  Code, 
S  4203.  A  notary  public  may  officially  at- 
test a  deed  executed  without  the  state;  but 
his  attestation,  without  another  witness,  does 
not  render  the  deed  admissible  to  record.  The 
court,  therefore,  proi^erly  excluded  the  deed 
from  evidence.  Payne  v.  McKinney,  30  Ga. 
83.  Complaint  Is  also  made  of  the  rejeciion 
from  evidence  of  a  bond  for  title.  Included  In 
the  defendant's  muniments  of  title;  but  as 
the  defendant  relied  on  title,  and  was  not  In 
possession  of  the  land,  the  eiiX^luslon  of  the 
deed  from  his  immediate  grantor  to  himself 
defeated  the  title  set  up  in  his  answer,  and 
the  ruling  of  the  court  respecting  the  admis- 
sibility of  other  links  in  his  title  became  Im- 
material. 

[3]  3.  Having  failed  to  show  that  he  had 
any  title  to  the  timber,  the  ^defendant  sus- 
tained the  attitude  of  a  trespasser;  and  un- 
der the  evidence  and  admissions  in  the  plead- 
ings, there  was  no  error  in  granting  an  inter- 
locutory injunction. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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WHATLEY  et  al.  t.  MARSHALL. 
(Supreme  Court  of  Georgia.     Dec.  13,  1912.) 

(SyUahua  by  the  Court.) 

!•  BVIDSNCK  (I  332*)— AOHI86IBILITT. 

Oxi  tlie  trial  of  an  action  brought  by  Mar- 
shall  against  Whatley  to  recover  laud,  it  ap- 
peared from  the  evidence  that  on  March  15. 

1902,  Marshall  brought  suit  against  Carmichaei 
for  specitic  performance  of  a  conu-act  for  sale 
of  the  same  land,  entered  into  between  the  two 
last-named  j^ersons  in  May,  1809,  and  subse- 
quently obtained  a  verdict  and  decree;  that  on 
August  19,  1902,  pending  the  suit  for  specific 
pNerfQrmance,  Carmichaei  delivered  his  bond  for 
title  for  the  land  to  Barrett,  who  at  that  time 
gave  his  promissory  notes  to  Carmichaei  for  the 
purchase  price  of  the  land;  that  on  February  7, 

1903,  while  the  suit  for  specific  performance 
was  still  pending,  Barrett  sold  his  interest  in 
the  land  to  Whatley,  the  defendant  in  the  case 
at  bar,  for  a  stated  consideration  in  money,  and 
the  assumption  by  Whatley  of  the  payment  of 
Barrett*8  notes  to  Carmichaei,  Barrett  at  the 
time  transferring  to  Whatley  the  bond  for  title 
Barrett  held  from  Carmichaei.    Held: 

(1)  It  was  not  error  to  admit  in  evidence  the 
decree  in  the  suit  for  specific  performance,  over 
the  objection  that  it  was  not  accompanied  by  the 
verdict,  it  appearing  that  a  certified  transcript 
of  the  whole  proceedings  in  such  suit  was  put  in 
evidence  by  toe  plaintiff  below,  and  the  verdict 
was  copied  in  full  in  the  decree  which  was  regu- 
larly entered  up  by  the  trial  judge. 

LEd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  $$  1237-1246;    Dec.  Dig.  {  332.  ♦] 

2.  Ejectment  (§.  88*)— Pbocesdinos—Admis- 

sibilitt  of  kvidence. 

Nor  did  the  court  err,  in  view  of  the  facts 
of  the  case,  in  rejecting  the  testimony  of  a  wit- 
ness Moore,  offered  by  Whatley,  the  defendant, 
to  prove  in  effect  that  the  plaintiff,  Marshall,  in 
the  year  1901,  told  the  witness  that  he.  Mar- 
shal C  had  given  up  the  land  because  he  could 
not  pay  for  it,  at  the  time  requesting  the  wit- 
ness to  buy  it,  and,  if  he  did  not  desire  to  do 
this,  then  for  him  to  get  some  one  else  to  pur- 
chase it,  that  witness  did  not  wish  to  buy,  and 
therefore  informed  Barrett  of  what  Marshall 
had  said  to  witness,  and  so  induced  Barrett  to 
purchase  the  land.  Nor  was  it  error,  in  view 
of  the  facts  of  the  case,  for  the  court  to  refuse 
to  permit  Barrett  to  testify  to  the  effect  that, 
before  he  bargained  for  the  land,  Moore  had 
informed  bim  of  what  Moore  had  offered  to  tes- 
tify that  Marshall  had  told  Moore,  and  that  he, 
Barrett,  bought  the  land  in  ^ood  faith,  relying 
on  such  information  given  him  by  Moore,  and 
that  otherwise  he  would  not  have  purchased. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent.  Dig.  §§  246-248;  Dec  Dig.  8  8a* J 

8.  Lis  Pendens  (§  24*)  —  Contbact  Befobe 
Suit— Novation  Pending  Suit. 

Where,  after  Marshall  had  purchased  the 
land  from  Carmichaei,  but  prior  to  the  institu- 
.  tion  of  the  suit  for  specific  performance  by  the 
former  against  the  latter,  one  Presley,  as  he  tes- 
tified, being  informed  by  Marshall  that  he  could 
not  pay  for  the  land  and  that  he  had  given  it 
up,  and,  after  Marshall  moved  from  the  land, 
purchased  it  from  Carmichaei,  giving  bim  notes 
for  the  purchase  price,  and  receiving  from  the 
latter  a  bond  for  title,  and  where,  about  five 
months  after  the  commencement  of  such  suit  for 
specific  performance,  and  during  its  pendency, 
and  in  accordance  with  an  agreement  entered 
into  by  Presley,  Barrett,  and  Carmichaei,  Bar- 
rett took  Presley^s  trade  for  the  land  "off  his 
hands,"  and  Carmichaei  delivered  up  to  Presley 
his  purchase-money  notes,  and  Presley  returned 
to  Carmichaei  the  bond  for  title  received  from 
him,  Presley  at  the  time  paying  to  Carmichaei 


the  sum  of  $10,  in  oonsideratlon  of  which  the 
latter  conveyed  to  him  eight  acres  of  the  land, 
and  thereupon  Carmichaei  executed  and  deliver- 
ed to  Barrett  a  bond  for  title  to  the  rest  of  the 
land,  and  Barrett  gave  his  notes  to  Carmichae* 
for  the  purchase  price  of  the  land  amounting  to 
$10  less  than  the  amount  of  Presley's  notes  to 
Carmichaei,  this  transaction,  entered  into  and 
carried  out  as  stated,  was  a  substitution  for  the 
contract  between  Presley  and  Carmichaei,  and 
amounted  to  a  novation,  and  came  within  the 
doctrine  of  lis  pendens,  and  Barrett  and  What- 
ley, who  purchased  from  him,  were  bound  bv  the 
decree  rendered  in  the  suit  for  specific  perform- 
ance. 

[Ed.  Note.— For  other  cases,  see  Lis  Pendens, 
Cent.  Dig.  f f  38^6 ;  Dec  Dig.  f  24.*] 

4.  Estoppel  (f  118*)— Sufficiency  of  Evi- 
dence. 

The  evidence  was  not  sufDcient  to  show 
that  Whatley  was  induced  to  purchase  the  land 
from  Barrett  by  representations  made  by  Mar 
shall  to  Whatley. 

[Ed.  Note.— For  other  cases,  see  Estoppef, 
Cent.  Dig.  U  306,  308 ;   Dec.  Dig.  f  118.*] 

5.  Appeal  and  Erbob  (§  1050*)— Ejectment 
(f  88*)— New  TBiAL—ADUissiBiiiiTT  of  Ev- 
idence—UABiiLEss  Ebbob. 

Evidence  tending  to  show  that  Marshall 
had  paid  Carmichaei  for  the  land  prior  to  the 
institution  of  the  suit  by  the  former  against  the 
latter  was  irrelevant,  as  that  matter  had  been 
finally  adjudicated  bjr  thie  decree  rendered  in 
such  suit.  The  admission  of  such  irrelevant 
evidence  in  behalf  of  the  plaintiff  was,  however, 
not  cause  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {fi  4153-4160,  4166;  Dec 
Dig.  {  1050;*  Ejectment,  Cent  Dig.  ff  246- 
248 ;  Dec.  Dig.  fi  88.*] 

6.  DiBEcnoN  of  Vebdict. 

The  court  properly  directed  a  verdict  for 
the  plaintiff. 

Error  from  Superior  Court,  Upson  County ; 
Robt  T.  Daniel,  Judge. 

Action  by  G.  P.  Marshall  against  H.  T. 
Whatley  and  others.  Judgm^t  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

See,  also,  136  Ga.  806,  72  8.  E.  244,  36  L. 
B.  A.  (N.  S.)  562. 

E.  F.  Dupree,  of  Zebolon,  and  J.  T.  Allen 
and  W.  Y.  Allen,  both  of  Thoniaston,  for 
plaintiffs  in  error.  E.  C.  Armisted,  of  Zebu- 
Ion,  for  defendant  in  error. 

FISH,  C.  J.  G.  P.  Marshall  brought  an  ac- 
tion to  recover  land  and  mesne  profits  against 
H.  T.  Whatley  and  others.  The  other  de- 
fendants disclaimed  title  and  any  right  of 
lK)ssession.  The  prayer  for  mesne  profits 
was  withdrawn.  It  appears  from  the  evi- 
dence submitted  on  the  trial  that  Marshall 
on  March  15,  1902,  brought  an  action  for 
specific  performance  against  Carmichaei,  in 
which  action  the  petition  alleged  that  in  May, 
1890,  Marshall  purchased  the  land  now  in 
controversy  from  Carmichaei  at  a  stated  price, 
went  into  possession,  made  valuable  improve- 
ments, and  subsequently  paid  to  Carmichaei 
the  purchase  price  in  full,  in  accordance  with 
his  contract,  but  that  Carmichaei  refused  to 
convey  the  land  to  him.  This  action  pended 
until  April  3,  1906,  when  a  verdict  and  decree 
were  rendered  in  behalf  of  Marshall,  requir- 


•Fbr  otHer  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
76  S.E.--66 


1026 


76  SOUTHEASTERN  REPORTER 


(Oa. 


ing  Carmlchael  to  execate  to  him  a  deed  for 
the  land  in  controversy.  The  certified  tran- 
script of  all  the  proceedings  in  that  action 
was  put  in  evidence  by  the  plaintiff  on  the 
trial  now  under  review.  There  was  evidence 
to  the  effect  that  "a  while  before  Christmas" 
in  1901  W.  S.  Presley  purchased  the  land 
from  Carmichael,  giving  him  promissory  notes 
amounting  to  $260  for  the  purchase  price,  and 
receiving  from  Carmlchael  a  bond  for  title, 
no  cash  being  paid.  On  August  19,  1902,  ac- 
cording to  an  understanding  entered  Into  by 
Carmlchael,  Presley,  and  Barrett,  Presley  de- 
livered up  to  Carmlchael  the  bond  for  title 
which  the  latter  had  given  him,  and  Car- 
mlchael returned  to  Presley  the  notes  he  had 
given  for  the  purchase  price  of  the  land, 
Presley  at  the  time  paying  to  Carmlchael  the 
sum  of  $10,  and  In  consideration  thereof  the 
latter  conveyed  to  Presley  eight  acres  of  the 
land.  At  the  same  time  Barrett  gave  Car- 
mlchael his  three  notes  amounting  to  $250  as 
the  purchase  price  for  the  land,  and  Carml- 
chael gave  Barrett  a  bond  to  make  him  a  title 
when  the  notes  should  be  paid.  On  February 
7,  1903,  Barrett,  in  consideration  of  the  pay- 
ment of  $100  and  the  assumption  by  Whatley 
of  the  payment  of  Barrett's  notes  to  Carml- 
chael, assigned  the  bond  for  title  which  he 
held  from  Carmlchael  to  Whatley.  Presley 
testified  that,  before  he  purchased  from  Car- 
mlchael, Marshall  had  Informed  him,  Presley, 
that  he,  Marshall,  could  not  pay  Carmlchael 
for  the  land  and  had  given  It  up.  Barrett 
and  Whatley  testified  that  they  had  purchas- 
ed the  land  In  good  faith  and  without  any 
actual  notice  of  the  pendency  of  the  suit 
brought  by  Marshall  against  Carmlchael  for 
specific  performia.nce.  There  was  other  evi- 
dence which  it  Is  unnecessary  to  set  forth. 
The  court  directed  a  verdict  In  favor  of  the 
plaintiff.  The  defendant  moved  for  a  new 
trial,  which  being  refused  he  excepted. 

[1]  1.  One  ground  of  the  motion  for  new 
trial  assigns  error  upon  the  admission  of  a 
certified  copy  of  the  decree  in  the  case  of 
Marshall  v.  Carmlchael  for  specific  perform- 
ance, "on  the  ground  that  there  Is  no  verdict 
of  a  Jury  attached,  upon  which  a  decree 
should  be  founded."  A  certified  transcript  of 
the  entire  proceedings  in  the  case  In  which 
3uch  decree  was  rendered  was  put  in  evidence 
by  the  plaintiff,  and  in  the  decree,  which  was 
signed  by  the  presiding  judge  and  the  attor- 
neys for  the  plaintiff,  the  verdict  of  the  jury 
was  copied  in  full.  It  is  therefore  apparent 
that  the  assignment  of  error  is  without  merit 

[2]  2.  The  sixth  ground  of  the  amendment 
to  the  motion  for  new  trial  was  as  follows: 
"Because  the  following  material  evidence  of- 
fered by  the  defendant  was  Illegally  withheld 
from  the  jury  against  the  demand  of  defend- 
ant, which  defendant  offered  to  prove  by  T. 
H.  Moore,  to  wit:  *I  got  Mr.  Barrett  to  buy 
It  [the  land  In  controversy].  Mr.  Marshall 
told  me  he  had  given  up  the  place  and  could 
not  pay  for  it,  and  wanted  me  to  go  and  buy 


It    He  said,  if  I  did  not  want  to  tniy  It,  to 
get  somebody  else  to  buy  It    He  said  he  did 
not  want  Sol  Presley  to  get  It     I  did  not 
want  to  buy  the  land,  and  I  went  to  C.  S. 
Barrett  to  buy  it,  and  I  told  him  what  Mar- 
shall had  told  me  about  It'"     The  seventh 
ground  of  the  motion  complained  of  the  refus- 
al of  the  court  to  permit  C.  S.  Barrett  to  tes- 
tify as   follows:    ^'Thomas  Moore  told   me 
that  Marshall  told  Mm  that  he  had  given  up 
the  land  and  said  land  was  for  sale.    Yes; 
T.  H.  Moore  told  me  that  plaintiff,  G.  P. 
Marshall,  had  told  him  he  had  given  up  the 
land  to  Carmlchael,  and  asked  him,  Moore; 
to  buy  It,  that  he  did  not  want  Solomon  Pres- 
ley to  get  It,  and  If  he,  Moore,  did  not  want 
the  land,  to  see  if  he  could  get  some  one  ^se 
to  buy  it.   After  this  conversation  with  Moore 
I  bought  the  land.    I  saw  Presley  before  I 
bought  the  land,  and  he  said  he  had  given  up 
the  land.    I  believed  the  statement  of  Moore ; 
that  is,  that  Marshall  had  told  him,  Moore, 
that  he  had  given  up  the  land.    Moore  told 
me  that  the  land  was  for  sale,  and  I  think  he 
was  the  first  one  to  tell  me.    In  buying  the 
land  I  relied  upon  what  Moore  told  me,  that 
is,  that  6.  P.  Marshall  had  told  him,  Moore, 
that  he,  Marshall,  had  given  up  the  land  to 
Carmlchael  and  asked  him  to  buy  it,  as  he 
did  not  want  Solomon  Presley  to  get  it  and 
if  he,  Moore,  did  not  want  the  land,  to  see 
if  he  could  not  get  some  one 'else  to  buy  it    I 
would  not  have  bought  the  land  if  Moore  had 
not  told  me  what  he  did.    I  thought  Moore 
was   authorized    to   speak.     I   relied   upon 
Moore's  statement  to  me."     It  is  contended 
for  the  plaintiff  in  error  that  this  testimony 
of  Moore  and  Barrett  was  admissible  for 
the  purpose  of  showing  that  Marshall,  the 
plaintiff  below,  was  estopped  from  claiming 
the  land  as  against  Barrett  and  Whatley. 
The  court  prox)erly   rejected  this  proffered 
testimony.    It  appears  from  Oie  brief  of  evi- 
dence that  Moore  was  permitted  to  testify 
in  hsec  verba  to  everything  set  forth  in  the 
sixth  ground  of  the  motion  for  new  trial,  ex- 
cept as  follows :  "I  got  Mr.  Barrett  to  buy  it 
♦    ♦    ♦    I  went  to  O.  S.  Barrett  to  buy  it 
and  I  told  him  what  Marshall  had  told  me 
about  It"    It  also  appears  from  Moore's  tes- 
timony that  the  conversation  in  which  Mar- 
shall gave  him  the  information  which  he  com- 
municated to  Barrett  occurred  In  1901,  while 
Marshall  was  in  possession  of  the  land  and 
operating  a  sawmill  thereon.    This  was  prior 
to  the  commencement  of  the  suit  by  Marshall 
against  Carmicliael  for  specific  performance, 
which  was  begun  March  15,  1902^     It  does 
not  appear  when,   whether  prior  or  subse- 
quently to  the  beginning  of  such  suit,  Moore 
informed  Barrett  of  what  Marshall  had  said, 
nor  do  we  think  it  material  whether  Barrett 
received   such  information   before  or  after 
such  suit  was  brought    "Decrees  ordinarily 
bind  only  parties  and  their  privies,  but  a 
pending  suit  is  a  general  notice  of  an  equity 
or  claim  to  all  the  world  from  the  time  the 
petition  is  filed  and  docketed;  and*  if  the 
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same  Is  dniy  prosecuted,  and  Is  not  collusive, 
one  who  purchases  pending  the  suit  Is  affected 
by  the  decree  rendered  therein."  Civil  Code, 
§  4533.  It  was  held  in  this  very  case  (Mar- 
shall V.  Whatley,  136  Ga.  805,  72  S.  B.  244, 
36  L.  R.  A  [N.  S.]  552)  that  the  decree  ren- 
dered In  the  case  of  Marshall  v.  Carmichael 
was  binding  upon  Barrett  and  Whatley, 
though  the  suit  in  which  It  was  rendered  was 
In  a  county  other  than  the  one  in  which  the 
land  is  located.  If  the  conversation  between 
Marshall  and  Moore,  ahout  which  the  latter 
offered  to  testify,  had  occurred  subsequently 
to  the  commencement  of  the  suit  by  Marshall 
against  Carmichael  for  si)ecific  performance, 
then  an  entirely  different  question  would  be 
presented.  The  conversation,  however,  as  al- 
ready stated,  occurred  in  1901,  and,  even  as- 
suming that  it  was  had  towards  the  last  of 
that  year,  it  was  still  several  months  prior 
to  the  institution  of  the  action  for  specific 
performance.  There  is  therefore  nothing  to 
indicate — granting,  as  we  must,  that  Marshall 
had  such  conversation  with  Moore — that  it 
was  so  nearly  connected  in  time  with  the  in- 
stitution of  the  suit  for  specific  performance, 
or  with  the  purchase  by  Barrett  of  the  land, 
which  was  more  than  five  months  after  the 
bringing  of  the  suit,  that  Marshall  was  guilty 
of  any  fraud  in  making  the  statement  sought 
to  be  imputed  to  him  by  Moore.  If  Marshall 
made  such  statements,  how  long  would  they 
continue  in  force  so  as  to  be  set  up  by  way 
of  estoppel  against  him?  Certainly  they 
would  not  so  continue  indefinitely  and  estop 
him  for  all  time  from  asserting  his  right  to 
the  land  as  against  any  one  who  might  sub- 
sequently purchase  it  upon  Moore's  informa- 
tion as  to  the  statements  claimed  to  have 
been  made  to  him  at  the  time  stated  by  Mar- 
shall. As  already  indicated,  neither  Barrett 
nor  Whatley  acted  prior  to  the  filing  of  the 
suit  for  specific  performance  upon  what 
Moore  offered  to  testify  that  Marshall  told 
him.  The  institution  of  that  suit  was  a  gen- 
eral notice  to  Barrett  and  Whatley  of  Mar- 
shall's claim  to  the  land  from  the  time  the 
petition  therein  was  filed  and  docketed ;  and 
they  were  bound  by  the  decree  rendered 
therein.  Civil  Code,  8  4533.  So  whether  Bar- 
rett was  informed,  either  prior  to  the  filing 
and  docketing  of  that  suit  or  subsequently 
thereto,  as  to  what  Marshall  had  stated  to 
Moore,  the  Iftw  by  virtue  of  the  commence- 
ment of  the  suit  for  specific  performance  noti- 
fied him  of  all  of  Marshall's  claims  in  and 
to  the  land  in  controversy,  and  that  he  was 
insisting  and  asserting  the  same.  The  prof- 
fered testimony  therefore  was  not  compe- 
tent to  protect  Barrett  and  Whatley,  who 
claimed  under  him,  against  the  title  of  Mar- 
shall, to  the  land. 

[3]  3.  Another  contention  of  counsel  for 
plaintiff  in  error  was  that  as  it  appears 
that  Presley  purchased  the  land  from  Carmi- 
chael, gave  his  notes  for  the  purchase  price, 
and  received  a  bond  for  title  from  Carmi- 


chael, before  the  suit  by  Marshall  against 
Carmichael  for  specific  performance  was  in- 
stituted, and  after  Presley  had  been  inform- 
ed by  Marshall  that  he  could  not  pay  for 
the  land  and  that  he  had  given  it  up  and 
had  moved  away  from  it,  and  that,  by  agree- 
ment entered  into  by  Presley,  Barrett,  and 
Carmichael,  Barrett  took  Presley's  trade  for 
the  land,  and  that  Carmichael  returned  to 
Presley  the  notes  for  the  purchase  price  and 
Presley  delivered  up  to  Carmichael  his  bond 
for  title,  and  Presley  paid  to  Carmichael  $10 
and  received  from  him  a  conveyance  for  8 
acres  of  the  land,  and  Barrett  gave  to  Car- 
michael his  notes  for  the  purchase  money, 
aggregating  $10  less  tuan  the  amount  of 
Presley's  notes  to  Carmichael,  and  that  the 
latter  delivered  to  Barrett  a  bond  for  title 
upon  the  payment  of  the  new  notes  for  the 
purchase  price,  this  arrangement,  though 
made  subsequently  to  the  commencement  of 
the  suit  by  Marshall  against  Carmichael  for 
specific  performance,  did  not  bring  Barrett 
within  the  doctrine  of  lis  pendens,  but  that 
such  transaction  was  no  more  a  sale  from 
Carmichael  to  Barrett  than  if  Presley  had 
transferred  his  bond  for  title  to  Barrett,  and 
he  had  assumed  the  payment  of  Presley's 
notes  to  Carmichael.  We  cannot  agree  to 
the  soundness  of  this  contention.  It  is  true 
that,  if  a  person  has  acquired  a  prior  right 
to  the  specific  land,  the  commencement  of  a 
subsequent  suit  affecting  the  same  land  will 
not  involve  any  act  which  he  may  after- 
wards do  in  pursuance  of  such  antecedent 
right,  or  for  the  purpose  of  carrying  it  into 
effect  2  Pomeroy's  Equity  Jurisprudence,  fi 
637.  So  it  has  been  held,  where  a  bond  is 
given  for  title  before  suit,  a  conveyance 
thereafter  is  not  subject  to  lis  pendens. 
Parks  V.  Smoot's  Admmistrator,  105  Ky.  63, 
48  S.  W.  146;  Wille  v.  Ellis,  22  Tex.  Civ. 
App.  462,  54  S.  W.  922.  And  see  Jackson  v. 
Dickenson,  15  Johns.  (N.  Y.)  309,  8  Am.  Dec. 
236.  The  facts  of  the  transaction  as  enter- 
ed into  by  Presley,  Barrett,  and  Carmichael, 
as  above  stated,  do  not  characterize  it  as  an 
act  done  in  pursuance  of  a  right  antecedent 
to  the  beginning  of  the  suit  for  specific  per- 
formance, or  one  the  purpose  of  which  was 
to  carry  such  right  into  effect  The  theory 
of  lis  pendens  is  there  must  be  no  innova- 
tion so  as  to  prejudice  the  rights  of  the  par- 
ties to  the  suit  The  transaction  entered  in- 
to by  Presley,  Barrett,  and  Carmichael  was 
a  novation.  Keller  v.  Beaty,  80  Ga.  815,  6 
S.  E.  598 ;  Dillard  v.  Dillard,  118  Ga.  97,  44 
S.  E.  885 ;  Civil  Code,  i  4226.  The  contract 
between  Barrett  and  Carmichael  was  a  sub- 
stitution for  the  contract  between  Carmi- 
chael and  Presley  which  was  thereby  extin- 
guished; and,  as  the  new  contract  between 
Barrett  and  Carmichael  as  to  the  land  was 
made  about  five  months  subsequently  to  the 
bringing  of  the  suit  by  Marshall  against 
Carmichael  for  specific  performance^  It  fell 
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within  tbe  rale  of  lis  pendens,  so  that  Bar- 
rett and  Whatley,  to  whom  Barrett  trans- 
ferred his  bond  for  title  from  Carmichael, 
were  bound  by  the  decree  rendered  in  the 
suit  for  specific  performance. 

[4]  4.  Another  contention  made  for  plain- 
tiJDT  In  error  is  that  Whatley  was  induced  to 
purchase  the  land  from  Barrett  by  certain 
representations  made  to  Whatley  by  Mar- 
shall. This  contention  was  based  on  the  tes- 
timony of  T.  C.  Whatley,  a  brother  of  the 
defendant,  that  he  made  the  trade  for  tbe 
land  with  Barrett,  although  Barrett  trans- 
ferred to  H.  T.  Whatley  the  bond  for  title 
from  Carmichael.  The  testimony  of  T.  C. 
Whatley  on  the  point  now  under  considera- 
tion was  as  follows:  ''I  know  Mr.  Marshall. 
He  was  engaged  in  sawmilUng  at  that  time 
[when  witness  made  the  trade  for  the  land 
with  Barrett].  H.  T.  Whatley  and  myself 
were  engaged  together  at  that  time  in  sav^- 
miUing  and  farming.  I  had  a  conversation 
with  Mr.  Marshall  about  this  land  before  I 
purchased  It  I  talked  with  him  two  years 
after  he  moved  from  there  about  this  land, 
and  he  said  he  never  paid  for  it,  and  he  did 
not  know  whether  he  would  ever  be  able  to 
pay  for  it  He  told  me  that  several  times. 
I  remember  this  time  particular.  He  aald  he 
bought  the  land  mainly  for  the  timber,  and 
said  he  had  used  that,  and  was  going  down 
tbe  country ;  that  he  had  never  paid  for  it 
and  did  not  know  that  he  ever  would.** 
There  is  no  evidence  whatever  Indicating 
that  Marshall  (granting,  as  we  must  that  he 
made  such  statement  to  the  witness)  had 
any  notice  or  intimation  from  Whatley  that 
the  latter  had  any  intention  of  purchasing 


the  land  for  which  Marshall  was  then  miing 
'Carmichael.  So  far  as  the  evidence  shows 
to  the  contrary,  it  was  a  mere  casual  con- 
versation between  two  sawmill  men,  in  which 
Marshall  said  that  he  had  bought  the  land 
mainly  for  the  timber,  that  he  had  used 
it  and  was  going  down  the  country,  that  he 
had  not  paid  for  the  land,  and  did  not  know 
that  he  ever  would.  This  language  cannot 
be  construed  as  a  declaration  on  the  part  of 
Marshall  that  he  had  abandoned  his  claiiD 
to  the  land,  and  aid  not  authorize  Whatley 
to  so  conclude.  Moreover,  Whatley  did  not 
testify  that  he  was  induced  by  what  Mar- 
shall said  to  him  to  purchase  the  land  from 
Barrett  Nor  did  he  testify  that  he  was  in 
any  way  influenced  by  what  Marshall  said 
to  him  to  make  the  purchase. 

[6]  5.  The  court  should  not  have  admitted 
the  testimony  of  Jordan  as  to  the  conversa- 
tion he  heard  between  Carmichael  and  Mar- 
shall prior  to  the  filing  of  the  suit  for  spe- 
cific performance,  tending  to  show  that  Mar- 
shall had  paid  Carmichael  for  the  land. 
Such  evidence  was  immaterial,  as  the  decree 
in.  the  suit  for  specific  performance  was  a 
conclusive  adjudication  of  that  matter.  It  is 
clear,  however,  that  the  admission  of  such 
irrelevant  evidence,  in  view  of  the  decree,  is 
not  cause  for  a  new  triaL 

[6]  a  The  direction  of  the  verdict  in  be- 
half of  Marshall  against  Whatley  for  the 
recovery  of  the  land  was  proper,  and  there- 
fore the  court  did  not  err  in  refusing  a  new 
trial. 

Judgment  affirmed.  All  tho  Justices  con- 
cur. 
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(12  Ga.  App.  174) 

PROGRESS  CLUB  ▼.   STATE.     (No.  3,097.) 

(Court  of  Appeals  of  Georgia.    Jan.  30,  1913.) 

(Syllabua  hy  the  Court.) 

1.  CoBPORATioNs  (§  531*)--Indictmi:nt  and 
Infobmatio'n  (§  3*)— Criminal  Pbosbgu- 
TioNS— Service  of  Process— Necessity  fob 
Indici^ment. 

Corporations  are  responsible  for  violations 
of  penal  laws,   but,   being  intangible  artificial 

f>ersons.  without  physical  existence,  the  Legis- 
ature  nas  provided  a  certain  mode  of  service 
by  which  the  courts  acquire  jurisdiction,  and, 
until  there  has  been  service  in  the  method  pre- 
scribed by  law  (unless  it  be  waived),  a  trial 
cannot  legally  proceed. 

(a)  In  the  absence  of  an  express  statutory 
provision  to  that  effect,  or  of  a  waiver  of  in- 
dictment, a  corporation  can  be  tried  for  crime 
only  upon  an  indictment  or  presentment  of  a 
grand  jury. 

(b)  There  beinff  no  indictment  in  the  present 
case,  the  clerk  of  the  city  court  of  Brunswick 
was  not  clothed  with  power  to  issue,  or  the 
sheriff  to  serve,  a  notice  as  prescribed  in  section 
963  of  the  Penal  Code  1910.  The  city  court  of 
Brunswick  was  without  jurisdiction  to  try  the 
offense  alleged  in  the  accusation,  based  upon 
the  affidavit  of  the  prosecutor,  and  the  excep- 
tions of  the  defendant  corporation  to  the  no- 
tice served  upon  it,  and  the  plea  to  the  juris- 
diction, should  have  been  sustained. 

[Ed.  Note.—For  other  cases,  see  Corporations, 
Cent.  Dig.  |  2145;  Dec.  Dig.  f  531;*  Indict- 
ment and  Information,  Cent.  Dig.  §§  9-23 ;  Dec. 
Dig.  §  3.»] 

(Additiondl  8yllahu$  hy  Editorial  Staff.) 

2.  Corporations  (§  531*)— Criminal  Prose- 
cutions—Necessity FOB  Indictment— "In- 
dictment"—"Special  Presentment.'* 

In  Pen.  Code  1910,  |  963,  authorizing  the 
cleric  of  court  to  issue  notice  to  a  corporation 
of  the  filing  of  an  indictment  or  special  present- 
ment against  it,  the  terms  "indictment"  and 
"special  presentment"  do  not  include  accusa- 
tion. 

[Ed.  Note.— For  other  cases,  see  Oorporations, 
Cent  Dig.  §  2145;   Dec  Dig.  §  531.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3551-3555.] 

Error  from  City  Court  of  Bnmswick;  D. 
W.  Krauss,  Judge. 

The  Progress  Club  was  convicted  of  failure 
to  register  and  pay  license  tax,  and  brings 
error.    Reversed. 

Max  Isaac,  of  Brunswick,  for  plaintiff  in 
error.  Ernest  Dart,  SoL,  of  Brunswick,  for 
tbe  State. 

RUSSELI4,  J.  On  November  6,  1011,  an 
accusation  was  brought  in  tbe  dty  court  of 
Brunswick,  charging  and  accusing  tbe  Prog- 
ress Club,  a  social  association  and  corpora- 
Uon,  witb  a  violation  of  Tax  Act  1900,  i  2, 
par.  17  (Acts  1909,  p.  42);  it  being  alleged  in 
tbe  accusation  that  the  Progress  Club  failed 
to  register  and  pay  the  license  tax  required 
in  the  said  paragraph  of  the  Tax  Act  The 
present  writ  of  error  contains  assignments 
of  error  predicated  upon  exceptions  to  va- 
rious rulings  of  the  court  during  the  trial 
upon  certain  excerpts  from  the  charge,  and 
upon  the  conduct  and  language  of  the  Judge 
in  recalling  the  Jury,  after  they  had  retired. 


and  inquiring  into  the  progress  of  their  de- 
liberations. We  deem  it  wholly  useless  to 
deal  with  any  of  these  exceptions,  for  the 
reason  that  we  are  of  the  opinion  that  the 
case  is  absolutely  controlled  by  the  Jurisdic- 
tional point,  which  was  presented  by  excep- 
tions to  the  notice  served  upon  the  corpora- 
tion, the  plea  to  the  Jurisdiction,  and  the  de- 
murrer to  the  accusation. 

[1]  Stated  in  its  ultimate  terms,  the  ques- 
tion is:  Can  a  corporation  charged  with  a 
violation  of  a  penal  law  be  arrested  and 
brought  before  the  court  for  trial  in  any 
case  unless  an  indictment  or  presentment  has 
been  preferred  against  it  by  a  grand  Jury? 
As  we  conclude  that  no  corporation  can  be 
served  with  the  notice  prescribed  by  section 
963  of  the  Penal  Code  as  the  only  means  of 
service  upon  those  intangible  artificial  crea- 
tures of  law  known  as  corporations,  unless 
the  charge  (of  the  crime  alleged  to  have  been 
committed)  has  been  made  by  tbe  grand  Jury 
of  the  county  in  which  the  offense  was  alleged 
to  have  been  committed,  it  follows,  of  course, 
that  the  city  court  of  Brunswick,  proceeding 
upon  an  accusation,  was  without  Jurisdiction, 
and  that  the  proceedings  were  nugatory.  The 
city  court  of  Brunswick  would,  of  course, 
have  had  Jurisdiction  if  the  defendant  had 
been  charged  by  an  indictment  or  present- 
ment of  the  grand  Jury  of  Glynn  county,  and 
this  accusation  had  been  regularly  trans- 
ferred to  the  dty  court 

It  may  be  that,  if  the  point  had  been  waiv- 
ed In  the  trial  court,  we  could  not  consider  it, 
if  here  presented  for  the  first  time  (High  v. 
Padrosa,  119  Ga.  648,  46  S.  E.  859),  but  the 
plaintiff  in  error  protested  the  Jurisdiction 
of  the  court  at  every  proper  stage  of  the 
trial  from  the  time  the  case  was  called  upon 
the  docket  We  have  several  times  held  that 
for  all  practical  purposes  an  accusation  in 
a  city  court  supplies  the  place  of,  and  is  gov- 
erned by  the  same  rules  as  apply  to,  indict- 
ments and  presentments.  Only  recently  we 
repeated  that  ruling  in  the  case  of  Flint  v. 
State,  76  S.  E.  1032;  and  yet  in  deciding  the 
Flint  Case  we  did  not  lose  sight  of  our  rul- 
ing in  Goldsmith  v.  State,  2  Ga.  App.  284,  5S 
S.  E.  486,  In  which  we  held  that.  In  view  of 
the  marked  difference  in  the  origin  of  the  ac- 
cusation and  an  indictment,  an  accusation 
might  be  amended,  though  an  indictment 
could  not  be,  nor  did  we  overlook  the  fact 
that  the  iHrovisions  of  section  388  of  the  Penal 
Code  expressly  require  as  to  certain  offenses, 
that  the  charge  shall  originate  with  the 
grand  Jury,  and  not  otherwise.  Penal  Code, 
§§  385,  386,  387. 

It  was  argued  with  some  force,  and  it  la 
perhaps  true,  that  the  same  reasons  which 
influenced  the  General  Assembly  in  requiring 
as  to  the  offenses  mentioned  In  sections  38&- 
387,  that  the  charge  shall  be  made  by  the 
grand  Jury,  may  have  been  considered  by  the 
General  Assembly  in  the  adoption  of  section 


•For  otber  eases  see  same  topic  and  sectloii  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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963.  Inasmuch  as  the  General  Assembly  was 
licensing  "locker  clubs"  as  a  revenue  meas- 
ure, it  may  be  that  it  can  be  Implied  that  it 
remitted  to  the  grand  jury,  who  exercise  a 
supervision  of  the  county  finances,  the  sole 
duty  of  inquiring  as  to  whether  or  not  such 
clubs  had  complied  with  the  law,  and  of  in- 
stituting proceedings  in  case  they  had  fail- 
ed in  this  respect,  and  at  the  same  time 
intended  to  protect  clubs  complying  with  fhe 
regulations  from  personal  prosecutions  that 
might  be  ill  advised  or  based  upon  whim  or 
caprice.  This  was  undoubtedly  the  reason 
for  expressly  restricting  prosecutions  for  op- 
probrious words  and  abusive  language,  and 
similar  offenses,  to  the  initiative  of  the  grand 
jury.  But  a  court,  as  such,  cannot  consider 
the  wisdom  of  a  law.  It  can  only  enforce 
it  as  it  is  written,  and  criminal  laws  must 
always  be  strictly  construed  in  favor  of  the 
accused. 

It  may  be  that  there  is  no  substantial  rea- 
son why  a  criminal  proceeding  against  a  cor- 
poration should  not  be  begun  by  an  accusa- 
tion in  a  city  court,  but  in  the  enforcement 
of  the  criminal  law  the  statement  of  a  def- 
inite mode  of  procedure  excludes  the  em- 
ployment of  any  other  method.  Section  5  of 
the  act  of  1909  (Acts  1909,  p.  61)  provides 
that  "any  person  failing  to  register  with  the 
ordinary,  or  havmg  registered,  fails  to  pay 
the  special  tax  as  herein  required,  shall  be 
liable  to  indictment  for  misdemeanor,"  and 
on  conviction  shall  be  punished  as  therein 
prescribed.  In  our  judgment  the  offenses 
thus  denounced  can  only  be  punished  after 
indictment  by  the  grand  jury;  and  conse- 
quently a  notice  given  in  compliance  with 
the  provisions  of  Penal  CJode,  fi  963  (which 
is  also  confined  to  cases  against  corpora- 
tions), cannot  have  a  wider  scope.  In  sec- 
tion 963  it  Is  provided  that  "whenever  an 
indictment  or  special  presentment  against  a 
corporation  doing  business  In  this  state  is  re- 
turned, or  filed  In  any  court  in  this  state 
having  jurisdiction  of  the  oflTense,  the  clerk 
of  said  court  shall  issue  an  original  and 
copy  notice  to  the  defendant  corporation  of 
the  filing  of  such  indictment  or  special  pre- 
sentment, which  copy  notice  shall  be  served 
by  a  sheriff,"  etc.  While  it  has  been  uni- 
formly held  that  a  corporation  may  be  pun- 
ished for  any  violation  of  the  criminal  law 
which  It  may  commit  through  any  of  its 
agents  (Southern  Express  Co.  v.  State,  1  Ga. 
App.  700,  58  S.  E.  67),  still  there  must  be 
a  difference  in  the  prosecution  of  a  corpo- 
ration and  that  of  an  individual.  It  is  pro- 
vided in  section  963  that  if,  after  service  of 
the  prescribed  notice,  the  defendant  corpora- 
tion fails  to  appear,  the  trial  shall  proceed 
as  though  the  defendant  had  appeared  and 
pleaded,  and  it  shall  be  subject,  if  convict- 
ed, to  the  same  penalties  as  if  its  agents 
were  personally  present  The  trial  of  a 
citizen  cannot  proceed  In  his  absence,  and 
a  verdict  of  guilty  upon  a  trial  in  his  ab- 


sence would  not  afford  basis  for  a  Judgment 
that  could  be  enforced.  This  fact  makes  an 
essential  difference,  recognized  by  the  Gen- 
eral Assembly,  in  the  process  necessary  tx> 
bring  a  corporation  to  trial  for  a  criminal  of- 
fense, and  clothes  the  court  with  Jurisdic- 
tion to  deal  with  the  case.  In  the  present 
instance  the  case  proceeded  by  accusation, 
and  the  notice  was  issued  In  pursuance  of 
the  accusation  and  in  conformity  with  it 
Naturally,  therefore,  the  notice  was  not  the 
identical  notice  prescribed  by  section  963,  be- 
cause it  did  not  and  could  not  notify  the  de- 
fendant corporation  "of  the  filing  of  such  in- 
dictment or  special  presentment"  No  indict- 
ment or  presentment  had  been  filed.  For 
this  reason  an  adjudication  that  the  city 
court  had  jurisdiction  Involves  not  only  a 
liberal  construction,  adverse  to  the  accused, 
of  one  criminal  statute,  but  of  two. 

[2]  Not   only    must   the  indictment   m«i- 
tloned  in  section  5  of  the  Tax  Act  of  1909, 
supra,  be  broadened,  so  as  to  include  an  ac- 
cusation, but  the  words  "indictment  or  pre- 
sentment" (which  Include  the  only   method 
by  which  a  grand  jury  can  prefer  a  criminal 
charge)  must  likewise  reach  out  and  include 
the  specific  term  "accusation,"  as  applied  to 
city  courts  and  other  like  inferior  judica- 
tories.   Of  course,  the  word  "accusation,**  as 
a  generic  term,  may  include  Indictment  and 
presentment,  and  any  other  form  of  writing 
which  may  legally  be  employed  to  charge  a 
criminal  offense;  but,  while  "accusation"  Is 
a  generic  term  which   includes  indictment, 
'indictment*'    does   not    include   accusation, 
nor  does  a  "presentment**    The  definition  of 
both  of  these  terms  is  well  fixed  by  law. 
Each  is  the  written  evidence  of  the  notice 
which  the  grand  jury  has  taken  of  the  viola- 
tion of  a  penal  law.    They  differ  only  as  to 
their  origin.     An   indictment  originates  at 
the  instance  of  a  prosecutor.    The  present- 
ment is  the  notice  which  the  grand  Jury  of 
its  own  motion,  without  the  assistance  of  a 
prosecutor,  takes  of  the  violation  of  law.    In 
our  judgment  it  cannot  be  assumed  that  the 
Legislature  intended  that  the  species  of  crim- 
inal  informations,    usually    called    in    city 
courts  "accusations,"  should  be  included  in 
the  terms  "Indictment"  and  ••presentment," 
which  are  in  themselves  merely  denomina- 
tive of  other  co-ordinate  species.    An  ••accu- 
sation," as  that  term  applies  to  the  informa- 
tions brought  in  city  courts  at  the  instance 
of  prosecutors,  is  generally  to  be  treated  as 
the  equivalent  of  an  indictment  or  present- 
ment  which   has  been  transferred  from  a 
superior  court  to  the  lower  tribunal,  but  this, 
for  reasons  apparent  in  the  rulings  which  we 
have  cited,  cannot  be  said  to  be  an  invariable 
rule;  and,  when  the  rights  of  the  citizen  de- 
pend upon   the  construction  of  a  criminal 
statute,  there  is  no  safe  rule  but  to  restrict 
the  operation  of  the  law  within  its  precise 
terms,  and  apply  to  these  terms  their  general 
and   ordinary   significance.     Upon   a  point 
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somewhat  similar  in  principle  to  that  with 
which  we  are  now  dealing,  the  Supreme 
Court  in  Hudson  ▼.  State,  91  6a.  553,  18  S. 
E.  432,  hold  that:  *'A  case  triable  on  indict- 
ment is  not  a  case  for  accusation,  and  a  case 
triable  on  accusation  is  not  one  for  indictr 
menf*  Of  course,  this  language  is  used  only 
with  reference  to  a  ruling  tliat  one  who  was 
surety  on  an  appearance  bond  conditioned 
for  the  appearance  of  his  principal  to  answer 
a  bill  of  indictment  was  not  required  to  pro- 
duce his  principal  in  answer  to  an  accusa- 
tion filed  ta  the  county  court;  but  Chief 
Justice  Bleckley,  in  stating  one  of  the  rea- 
sons for  the  decision,  strongly  calls  attention 
to  the  fact  that  a  county  court  accusation  is 
Dot  a  bill  of  indictment,  but  "something  dif- 
ferent therefrom,  both  in  form  and  sub- 
stance,*' and  the  decision  really  turns  upon 
that  distinction.  In  Gordon  r.  State,  102  Ga. 
679,  29  S.  B.  444,  the  Supreme  Court,  after 
referrlDg  to  the  distinction,  to  which  we 
have  adverted  above,  between  the  meaning  of 
the  term  "accusation"  in  its  broad  sense  and 
its  meaning  when  employed  to  denominate 
an  information  for  misdemeanor  in  certain 
trial  courts,  says:  "The  term,  as  used  in 
our  law  in  reference  to  trials  in  courts  hav- 
ing Jurisdiction  in  misdemeanor  cases,  is  but 
the  equivalent  of  an  information  at  common 
law,  and  therefore  we  find  that  the  Consti- 
tution uses  this  term  in  Its  broad  and  unre- 
stricted sense,  while,  when  the  t&nn  is  used 
in  reference  to  the  form  in  which  the  charge 
is  made  in  the  courts  having  jurisdiction  of 
misdemeanors,  it  is  used  in  its  limited  and 
restricted  sense,  or  a  method  of  prosecution 
different  from  an  indictment  or  present- 
ment" The  same  difference  is  recognized  in 
Wright  V.  Davis,  120  Ga,  676,  48  S.  B.  173, 
where  the  present  Chief  Justice  refers  to  the 
difference  between  an  accusation  in  a  city 
court,  dependent  upon  the  fact  that  the  for- 
mer is  sanctioned  by  the  oath  of  a  grand 
Jury,  while  the  latter  is  the  mere  allegation 
of  the  prosecuting  officer  sanctioned  only  by 
the  oath  of  office,  and  also  calls  attention  to 
the  fact  that  there  \s  no  general  law  in  ref- 
erence to  the  jurisdiction,  powers,  procedure, 
or  practice  in  city  courts  in  this  state,  and 
that  such  courts  are  expressly  exempted 
from  the  provisions  of  the  Constitution 
which  require  uniformity. 

As  further  marking  the  qualities  of  an 
accusation,  when  the  term  is  used  in  its  re- 
stricted sense,  and  distinguishing  it  from 
the  term  "indictment,"  the  Supreme  Court, 
in  Mitchell  v.  State,  126  Ga.  84  (2),  64  S.  B. 
931,  held  that  affidavits  made  before  com- 
mercial notaries  public  are  sufficient  basis 
for  framing  an  accusation  in  the  criminal 
court  of  Atlanta.  And  this  court  has  been 
inclined   to  treat  the  preliminary  affidavit 


used  aa  a  basis  for  accusation  as  generally 
entirely  immaterial,  if  there  api)eared  any 
question  of  the  Jurisdiction  of  the  lower 
court  to  deal  with  the  offense.  In  Flanders 
V.  State,  9  Ga.  App.  820,  72  S.  E.  286,  the 
difference  between  an  indictment  and  an  ac- 
cusation is  pointed  out  We  held  that  accu- 
sations in  a  city  court  were  not  included  with- 
in the  provisions  of  section  954  of  the  Pe- 
nal Code,  which  prescribes  the  form  for  in- 
dictments, although  the  word  "accusation**  is 
employed  in  the  code  section;  for  it  is  per- 
fectly manifest  from  a  reading  of  the  sec- 
tion that  the  word  "accusation,"  as  therein 
used,  is  to  be  understood  in  its  broad  and 
generic,  and  not  in  its  more  limited  and  re- 
stricted, sense.  Although  city  courts  may 
have  Jurisdictions  of  misdemeanors,  this  doea 
not  divest  the  superior  court  of  its  original 
Jurisdiction— <»ncurrent  with  all  other  courts 
— ^to  try  misdemeanors  (Pye  v.  Gillis,  9  Ga. 
App.  400,  71  S.  E.  594),  and  there  is  much 
force  in  the  argument  that  the  provision  of 
the  Tax  Act,  to  the  effect  that  failure  to 
register  or  pay  the  tax  subjects  the  delinquent 
to  indictment,  evidences  the  intention  of  the 
General  Assembly  that  these  matters  should 
rest  with  the  superior  court  where  an  in- 
quisition at  the  hands  of  the  grand  Jury  may 
be  had,  and  that  the  subject  be  not  open  to 
the  whims  and  fancies  of  individual  prose- 
cutors, still  the  general  rule  that  criminal 
statutes  are  to  be  strictly  construed  is  more 
potent  with  us  In  view  of  the  ruling  of  the 
Supreme  Court  in  Southern  Railway  Co.  v. 
State,  125  Ga.  290,  54  S.  B.  162,  114  Am.  St 
Rep.  203,  5  Ann.  Cas.  411.  In  that  case  (in 
which  a  corporation,  by  appearance  and  de- 
murrer, waived  service  of  process)  the  Su- 
preme Court,  in  construing  section  938  of  the 
Code  of  1895,  which  is  now  section  963  of  the 
Penal  Code,  says:  "The  Penal  Code,  {  938, 
provides  the  process  against  a  corporation 
which  has  been  indicted.  As  this  intangible 
person  has  no  physical  existence,  the  Legisla- 
ture has  provided  a  certain  mode  of  service 
by  which  the  court  acquires  the  power  to 
hear  and  determine  the  charge  against  the 
corporation  under  indictment  The  sole  pur- 
pose of  the  service  and  notice  provided  for 
in  that  section  is  to  bring  the  artificial  per- 
son before  the  bar  of  the  court  for  trial. 
Until  service  is  had  in  the  prescribed  ioa/y 
[Italics  ours],  or  is  waived  by  the  corpora- 
tion, the  trial  cannot  legally  proceed."  In- 
asmuch as  in  this  case  the  service  was  not 
had  in  the  prescribed  way,  and  was  not 
waived,  under  the  ruling  of  the  Supreme 
Court,  the  trial  could  not  legally  proceed, 
and  the  Judgment  rendered  is  necessarily  a 
nullity. 
Judgment  reversed. 
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(12  Oa.  App.  16i) 

FLINT  T.  STATE.     (No.  4^190.) 
(Court  of  Appeals  of  Geoi^ia.    Jan.  90,  1913.) 

(SyllahuB  hy  the  Court,) 

1.  Criminal   Law   (§   157*)— Limitation   of 
Pbosecution — Issuance  of  Warrant. 

The  issuance  of  a  criminal  warrant,  in  pur- 
suance of  an  affidavit  charging  one  with  crime, 
does  not  arrest  or  suspend  the  operation  of  the 
limitation  which  reouires  all  indictments  for 
misdemeanors  to  be  found  and  tiled  within  two 
years  after  the  commission  of  the  offense,  un- 
less the  accused  himself,  after  the  issuance  of 
the  warrant,  brings  the  case  within  one  of  the 
exceptions  which  arrests  the  operation  of  the 
statute  of  limitations.  To  arrest  the  operation 
of  the  statute  of  limitations,  the  indictment, 
presentment,  or  accusation  upon  which  the  ac- 
cused may  be  tried  must  be  preferred  within  two 
years. 

[E)d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  282^  283;  Dec.  Dig.  1 157.*] 

2.  Criminal   Law    (§   147*)— Limitatiow  of 
Prosecution— "Indictment.'* 

The  limitation  applicable  to  indictments  for 
misdemeanors  under  section  30,  paragraph  4,  of 
the  Penal  Code  of  1910^  applies  also  to  accusa- 
tions in  the  several  city  courts.  Hence  the 
conviction  of  one  accused  of  a  misdemeanor,  al- 
though it  is  alleged  in  the  accusation  that  the 
offense  was  unknown  until  the  date  when  the 
warrant  for  ^he  defendant's  arrest  was  sworn 
out  before  a  magistrate,  Is  contrary  to  law  and 
without  evidence  to  support  it,  when  it  ap- 
pears, without  contradiction,  that  the  accusa- 
tion upon  which*  the  accused  was  tried,  was  not 
preferred  or  filed  until  more  than  two  years  aft- 
er the  issuance  of  the  warrant. 

[Bd.  Note.— For  other  cases,  see  Oimlnal 
Law,  Cent.  IMg.  {{  271,  272 ;    Dec.  Dig.  {  147.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3051-3555.] 

Error  from  City  Court  of  Lexington ;  Joel 
Cloud,  Judge. 

Joe  Flint  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Hawes  Cloud,  of  CrawfordsviUe,  for  plain- 
tiff in  error.  Hamilton  McWhorter,  Jr.,  Sol., 
and  EI  P.  Shull,  both  of  Lexington,  for  the 
State. 


RUSSELL,  J.  It  is  unnecessary  to  deal 
with  more  than  one  of  the  assignments  of 
error;  for  in  our  opinion  the  conviction  of 
the  accused  was  contrary  to  law,  because 
without  evidence  to  support  it 

[1]  From  the  record  it  appears  that  the 
accused  was  arrested  on  a  justice's  warrant, 
and  gave  bond  on  March  28,  1908.  In  May, 
1009,  the  prosecutor  made  the  aflSdavit  which 
is  the  basis  of  the  accusation,  and  the  ac- 
cusation was  preferred  at  the  May  adjourn- 
ed term,  1911,  of  the  city  court  of  Lexington. 
Trial  was  had  on  May  15,  1911.  It  appears 
from  each  of  the  afildavits,  and  from  the 
testimony  of  the  prosecutor  himself,  that  the 
alleged  offense  was  committed  December  4, 
1906.  But  it  is  alleged  in  the  accusation,  as 
an  exception  to  the  provisions  of  the  statute 
of  limitations,  that  the  offense  is  not  barred, 
"as  said  offense  was  unknown  to  said  S.  L. 
Maxwell  until  the  19th  day  of  December, 


1907,  shortly  after  which  time  the  warrant 
was  sworn  out  for  the  said  Joe  Flint,  charg- 
ing him  with  the  said  offense.**  There  is  no 
conflict  in  the  evidence  as  to  the  allegatioE. 
of  the  accusation  which  is  used  to  make  an 
exception  to  the  bar  of  the  statute  and  te 
arrest  its  operation ;  and  therefore  the  que» 
tion  is  presented  whether  the  mere  swear- 
ing out  of  a  warrant  for  the  arrest  of  one 
accused  of  a  misdemeanor,  and  which  was 
not  followed  by  the  filing  of  an  accusatioa 
for  more  than  three  years,  can  in  any  case 
suspend  the  operation  of  the  statute,  which 
distinctly  provides  that  all  indictments  for 
niisdemeanors  must  be  filed  within  two  years, 
and  not  thereafter. 

It  is  conceded  that  one  of  the  exceptions 
provided  by  law,   to  wit,  that  the  offense 
was  unknown,  is  properly  alleged,  and  there- 
fore  the  specific  question   in   this  case  is 
whether,  although  according  to  the  allega- 
tions of  the  accusation  the  bar  of  the  statute 
of  limitations  was  arrested  until  the  offense 
was  known,  the  mere  issuance  of  a  warrant 
by  a  magistrate  (who  could  only  inquire  into 
the  probability  of  the  guilt  of  the  accused 
and  require  his  appearance  before  a  tribunal 
clothed  with  jurisdiction  to  try  him)  would 
arrest  or  suspend  the  statute  of  limitations 
indefinitely,,  or  until  it  might  be  the  pleasure 
of  the  prosecutor  or  state's  couns^  to  file 
an  accusation  or  indictment,   as  the  case 
might  be;    for,  if  the  mere  issuance  of  a 
justice's  warrant  as  soon  as  the  offense  be- 
comes knovm  will  serve  to  suspend  the  oper- 
ation of  the  statute  of  limitations,  as  In 
this  case,  for  more  than  one  year  beyond  the 
period  prescribed  by  the  provisions  of  sec^ 
tion  30  of  the  Penal  Code,  it  could  just  as 
well  be  used  to  keep  the  defendant  under 
bond  for  20  years.     The  defendant  cannot 
demand  trial  until  there  is  a  case  in  the 
court  which  has  jurisdiction  to  try  him.  un- 
til there  has  been  either  an  indictment  or  a 
presentment  (if  the  warrant  is  returned  to 
the  superior  court),  or  an  accusation  if  the 
warrant  is  returned  to  the  city  court    And 
hence  one  might,  at  the  pleasure  of  a  pros- 
ecutor, be  indefinitely  subject  to  the  stigma 
of  a  most  odious  charge  without  any  oiH)or- 
timity  to  clear  his  good  name.    Furthermore, 
instances  may  be  imagined   where   the  is- 
suance of  a  warrant  might  be  used  as  an 
instrument  of  oppression  against  one  who 
is  ignorant  or  friendless,  or  employed  as  a 
method  of  collecting  a-  disputed   claim  by 
means  of  the  criminal  law.     However,  we 
are  not  dealing  with  any  supposititious  case; 
nor  are  we  permitted   to  consider  the  in- 
jurious   effects    which    would    result    from 
such  a  construction  of  the  criminal  statute 
of  limitations.    Section  30  of  the  Penal  Code 
speaks  for  itself,  and,  like  all  other  pro- 
visions of  the  criminal  law,  it  must  be  strict- 
ly construed.     The  fourth  division  of  that 
section  provides  that  an  indictment  for  mis- 
demeanor cannot  be  found  or  filed  more  than 


•For  other  cases  see  same  topic  and  secUon  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  R^'r  Ind«x« 
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t%vo  years  after  the  Gommisslon  of  the  of- 
fense, unless  the  offender  absconds  from  this 
state,  or  so  conceals  himself  that  he  cannot 
be  arrested,  and  in  these  two  instances  the 
time  during  which  he  is  absent  from  the 
state,  or  concealed,  shall  not  be  computed  as 
a  part  of  the  limitation. 

As  a  further  exception  it  is  provided  that 
the  limitation  shall  not  run  so  long  as  the 
offender  or  the  offense  is  unknown.  In  the 
present  case,  under  the  evidence  in  the  rec- 
ord, the  statute  of  limitations  was  suspend- 
ed until  December  19,  1907,  and  the  question 
as  to  whether  a  warrant  was  issued  or  not 
is  immaterial.  But  inasmuch  as  there  is  no 
evidence  whatever  that  the  defendant  con- 
cealed himself  or  absconded  after  the  19th 
day  of  December,  1907,  the  statute  of  limita- 
tions began  to  operate  on  that  date;  and 
within  two  years  from  that  time  the  bar 
of  the  statute  attached,  unless  within  the  pe- 
riod between  December  19,  1907,  and  Decem- 
ber IS,  1909,  an  indictment,  presentment,  or 
accusation  was  preferred  and  filed. 

[2]  The  statute  says  'Indictment,"  but, 
under  repeated  rulings  of  the  Supreme  Court 
and  of  this  court,  an  accusation  in  a  city 
court,  if  available  at  all  as  a  proper  criminal 
information,  supplies  the  place  and  performs 
the  office  of  an  Indictment.  There  are  some 
offenders  who  cannot  be  tried  on  accusation 
(Penal  Code,  fS  385-387),  though  only  charged 
with  misdemeanor.  Progress  Club  v.  State, 
76  S.  B.  1029,  this  day  decided.  Indictments 
are  sanctioned  by  the  oaths  of  the  grand 
jurors,  and  accusations  are  preferred  by 
state's  counsel.  Accusations  may  be  amend- 
ed (Goldsmith  v.  State,  2  Ga.  App.  283,  OS  S. 
E.  486),  and  indictments  cannot  be.  These 
are  among  the  principal  distinctive  features 
which  differentiate  these  species  of  criminal 
informations.  But,  aside  from  these,  It  may 
be  stated  in  a  general  way  that  the  species 
of  criminal  information  to  which  the  term 
"accusation"  (when  used  in  its  restricted 
sense)  is  applied  is  subject  to  the  rules  ap- 
plicable to  indictments. 

The  reason  for  the  limitation  of  criminal 
prosecutions  (and  statutes  of  limitations  are 
called  "statutes  of  repose")  is  found  in  the 
law's  purpose  to  further  the  prompt  punish- 
ment of  lawbreakers,  as  well  as  to  preserve 
the  right  of  speedy  trial  guaranteed  by  tbe 
Constitution.  Certainly  neither  of  these  re- 
sults would  be  advanced  by  holding  that,  be- 
cause indictments  only  are  expressly  men- 
tioned in  the  statute,  our  statute  of  limita- 
tions is  not  applicable  to  accusations  pre- 
ferred in  the  various  dty  courts  of  this 
state.  In  the  first  place,  It  is  not  to  be  sup- 
posed that  the  Legislature  in  adopting  the 
Code  elected  to  bar  any  investigation  of  a 
misdemeanor  on  the  part  of  a  sworn  grand 
jury,  and  to  estop  the  state  from  proceeding 
by  indictment  or  presentment,  if  the  two 
years  within  which  a  prosecution  should 
have  been  instituted  had  elapsed,  and  at  the 
same  time  Intended  to  countenance  and  al- 


low to  be  carried  on  (in  the  name  of  the 
state,  but  merely  at  the  instance  of  a  person- 
al prosecutor)  a  prosecution  for  the  same  of- 
fense. 

Prosecutions  upon  accusations  must  be 
subject  to  the  same  limitations  as  present 
a  bar  to  prosecutions  by  indictment,  not 
only  upon  reason  and  for  the  sake  of  uni- 
formity, but  because  if  we  classify  the  city 
coxurt  accusation  as  a  proceeding  in  the  na- 
ture of  an  information  at  common  law,  and 
inquire  what  limitation,  if  any,  attaches  to 
this  method  of  prosecution  in  the  absence  of 
a  statute,  then  according  to  the  evidence  in 
this  record,  the  offense  charged  would  be 
barred  at  common  law.  4  Blackstone*s  Com- 
mentaries, 308,  III. 

Of  course,  the  fact  that  the  offense  was 
unknown  before  the  issuance  of  the  magis- 
trate's warrant  would  suspend  the  operation 
of  the  statute  of  limitations;  but,  after  the 
offense  is. known,  why  should  the  state  have 
more  than  two  years  in  which  to  prefer  an 
accusation  in  a  city  court,  when  It  is  not 
permitted  to  have  more  than  two  years  In 
which  to  prefer  an  indictment?  We  are 
aware  that  the  precise  question  with  which 
we  are  now  dealing  has  not  heretofore  been 
adjudicated  in  this  state.  In  the  case  of 
Jones  V.  State,  6  Ga.  App.  803,  65  S.  B.  801, 
it  was  indirectly  referred  to,  and  Judge  Pow- 
ell, in  delivering  the  opinion  of  the  court, 
said :  "The  question  as  to  the  statute  of  lim- 
itations might  be  troublesome  were  it  not 
for  the  decision  in  the  case  of  Watkins  v. 
State,  6S  Ga.  832."  In  the  Jones  Case,  how- 
ever, the  conviction  was  sustainable  because 
the  exception  that  the  defendant  had  con- 
cealed himself  was  plainly  alleged  and  prov- 
ed. The  decision  turned  upon  that  point, 
and  was  controlled  by  the  ruling  in  the  Wat- 
kins  Case,  supra.  It  has  uniformly  been 
held  that,  in  order  to  arrest  the  bar  of  the 
statute  of  limitations,  one  of  the  three  ex- 
ceptions, which  have  been  recited  above, 
must  not  only  be  distinctly  alleged,  but  like- 
wise proved,  upon  the  trial.  In  the  present 
case  the  allegation  is  so  plainly  insufildent 
that  the  judgment  could  perhaps  have  been 
arrested  upon  motion  (though  we  are  not  re- 
quired to  decide  that) ;  but,  even  if  the  al- 
legation be  sufllcient,  the  evidence  is  uncon- 
.tradicted  that  from  some  time  in  the  fall  of 
1907  the  offense  was  known  to  the  prosecu- 
tor, and  yet,  as  is  apparent  from  the  record, 
no  accusation  was  prepared  or  filed  until 
some  time  in  May,  1911.  A  warrant  Issued 
by  a  justice  of  the  peace  or  notary  public, 
unless  it  is  followed  by  an  accusation  or  by 
an  indictment  of  the  grand  jury,  may  be  the 
beginning  of  a  prosecution;  and  it  is,  so 
far  as  that  term  is  pertinent  to  suits  for 
malicious  prosecution,  or  for  malicious  use 
of  abuse  of  legal  process,  and  other  civil  pro- 
ceedings of  that  nature ;  but  it  is  not  thei  be- 
ginning of  a  prosecution  so  as  to  suspend  the 
operation  of  the  statute  of  limitations  in  a 
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criminal  case  simply  because  iiie  statute 
makes  the  filing  of  the  indictment  the  be- 
ginning of  the  prosecution.  Being  a  statute 
affecting  the  right  of  personal  liberty,  the 
statement  of  the  one  means  by  which  the 
limitation  of  the  statute  may  be  arrested  Is 
exclusive  of  any  other  method  not  expressly 
provided  by  law.  "Ita  lex  scripta  eet.  Ex- 
pressio  unlas  exclusio  alterius." 
Judgment  reversed. 


(12  Oa.  App.  ISO) 

BRUNSWICK-OGLETHORPE  C?LUB  y. 
STATE.      (No.   4,0G5.) 

(Court  of  Appeals  of  Georgia.     Jan.  30,  1913.) 
(Syllabus  by  the  Court.) 

RbVIKW   on   APt>EAL. 

The  decision  in  this  case  is  controlled  by 
that  in  Progress  Club  v.  State,  76  S.  E.  1029, 
this  day  decided. 

Error  from  City  (3ourt  of  Brunswick;  D. 
W.  Krauss,  Judge. 

The  Brunswick-Oglethorpe  Club  was  con- 
victed of  crime,  and  brings  error.    Reversed. 

A.  D.  Gale,  of  Brunswick,  for  plaintifiT  in 
error.  Ernest  Dart,  Sol.,  of  Brunswick,  for 
the  State. 

RUSSELL^  J.    Judgment  reversed. 


(12  Ga.  App.  126) 

MAYOR,  ETC.,  OF  CITY  OF  GAINESVILLE 

v.  HENDERSON.     (No.  4,423.) 
(Court  of  Appeals  of  Georgia.    Jan.  22,  1913.) 

(Syllabua  by  the  Court.) 

1.  Appeal  and  Ebbob  (|  1078*)— Exceptions 
— ^Waiveb. 

The  exceptions  to  the  judgment  overruling 
the  demurrer  to  the  petition  were  not  referred 
to  in  the  argument  or  brief  of  counsel  for  the 
plaintiff  in  error,  and  are  therefore  treated  as 
abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ff  426^-4261;  Dec.  Dig.  { 
107a*l 


2.  Eminent  Domain  (I  106*)  — Changs  of 
Gbade— Eqbesb  and  inqbbss— Damages. 

It  is  well  settled  that  the  right  of  ingreas 
and  egress  to  and  from  a  house  abutting  on  a 
street  of  a  city  is  a  property  right,  which  can- 
not be  damaged  or  taken  away  from  the  owner 
without  just  and  adequate  compensation;  and 
where  a  municipality,  m  the  exercise  of  its  pow- 
er to  grade  or  improve  the  streets,  destroys  or 
impairs  this  right  of  egress  and  ingress,  an  ac- 
tion for  damages  will  lie.  Mayor,  etc.,  of  Ma- 
con V.  Wing,  113  Ga.  90,  38  S.  £.  392 ;  City  of 
AtlanU  V.  Green,  67  Ga.  386;  Pause  v.  City 
of  Atlanta.  98  Ga.  92,  101,  26  S.  E.  489,  58  Am. 
St  Rep.  290. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  f  f  282-289 ;  Dec  Dig.  1 106.*] 

3.  Appeal  and  Ebbob  (f  1004*)— Review- 
Excessive  Damages. 

The  verdict  in  this  case  is  not  so  excessive 
as  to  warrant  the  interference  of  ttiis  court  on 
that  ground.    Civil  Code  1910,  f  4399. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |§  3944-3947;  Dec  Dig.  § 
1004,^] 

4.  Appeal  and  Ebbob  (i  1005*)— Review- 
Refusal  OF  New  Tbial. 

Where  no  error  of  law  is  complained  of  as 
committed  in  the  trial  of  a  case,  and  there  is 
some  evidence  to  support  the  verdict,  this  court 
will  decline  to  reverse  the  judgment  refusing  a 
new  trial,  not  primarily  because  the  trial  judge 
approved  the  verdict,  but  because  it  has  no  ju- 
risdiction to  interfere  with  the  finding  of  the 
jury  on  the  facts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3860-3876,  3948-3954; 
Dec  Dig.  §  1005.*] 

5.  OoNFLicTiNo  Evidence. 

No  error  of  law  is  complained  of,  and  the 
evidence  was  in  conflict  as  to  the  controlling 
issues  of  fact 

Error  from  City  Court  of  Hall  County; 
F.  A.  Irwin,  Judge. 

Action  by  N.  W.  Henderson  against  the 
Mayor,  etc,  of  the  City  of  Gainesville.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Wm.  M.  Johnson,  of  Gainesville,  for  plain- 
tiff in  error.  A.  C.  Wheeler  and  Howard 
Thompson,  both  of  Gainesville,  for  defend- 
ant in  error. 

HILL^  O.  J.    Judgment  affirmed. 


•For  other  cases  eee  same  topic  and  section  NUMBER  In  Dec.  Dig.  it  Am.  Dig.  Key-No.  Sertes  Jb  Rep'r  Indexes 
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(12  Oa.  App.  152) 

WHEELER  V.  BOARD  OF  EDUCATION  OF 

CITY   OF   AMERICUS.     (No.  4,482.) 
(Court  of  Appeals  of  Georgia.    Jan.  22,  1913.) 

r8yllahu9  by  the  Oowrt.) 

1.  Schools  and  School  Distbicts  (S  145*)— 
Compensation  op  Tkaohbb— Action— Non- 
suit. 

The  evidence  in  favor  of  the  plaintiff  was 
not  sufficient  to  authorize  a  recovery,  and  a  non- 
suit was  properly  awarded. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {f  31&-317;  Dec 
Dig.  i  145.*] 

2.  Judgment  (§  656*)  —  Conolusivbnxsb  — 
Matters  Concluded. 

A  judgment  overruling  a  demurrer  to  a  pe- 
tition concludes  the  defendant  only  upon  such 
questions  as  are  necessarily  involved  in  the  de« 
murrei. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  f  1167;   Dec  Dig.  |  656.*] 

Error  from  Caty  Court  of  Americus;  W. 
M.  Hari)er,  Judge. 

Action  by  Sarah  Wheeler  against  the 
Board  of  Education  of  the  City  of  Americus, 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

James  A.  &  John  A.  Fort,  of  Americus,  for 
plaintiff  in  error.  Hollis  Fort,  of  Americus, 
for  defendant  in  error. 


POTTLE,  J.  The  suit  was  to  recover  a 
balance  alleged  to  be  due  the  plaintiff  upon 
her  salary  as  a  teacher  in  one  of  the  public 
schools  of  the  city  of  Americus.  The  peti- 
tion alleged  that  the  defendant  had  contract- 
ed to  pay  the  plaintiff  $1,000  for  her  services 
for  the  year  1911,  and  owed  her  a  balance  of 
$325.  In  the  original  petition  it  was  alleged 
that  the  plaintiff*s  salary  had  been  fixed  at 
$1,000  by  corporate  action  of  the  board  of 
education,  duly  entered  on  its  minutes.  A 
general  demurrer  to  the  petition  was  over- 
ruled; but  a  special  demurrer,  upon  the 
ground  that  a  copy  of  the  entry  from  the 
minutes  relied  on  by  plaintiff  was  not  at- 
tached, was  sustained,  with  leave  to  amend. 
The  plaintiff  thereupon  amended  by  attach- 
ing a  copy  of  the  minutes.  A  demurrer  to 
the  petition  as  then  amended  was  overruled, 
and  at  the  conclusion  of  the  plaintiff's  evi- 
dence, which  consisted  of  a  copy  of  the  min- 
utes of  the  board  and  her  own  testimony,  a 
nonsuit  was  granted.    The  plaintiff  excepted. 

[1]  The  plaintiff  was  the  principal  of  the 
grammar  school.  The  minutes  of  May  17th 
show  that  salaries  of  teachers  of  the  first 


grade  were  fixed  at  $60  per  month;  of 
teachers  of  the  high  school  at  $1,000  for  the 
year;  and  teachers  in  the  grammar  and 
primary  schools,  who  were  receiving  $50  per 
month,  were  given  a  monthly  increase  of  $5. 
A  committee  was  appointed  to  arrange  a 
schedule  of  salaries  and  report  back  to  the 
board.  On  May  25th  the  committee  made  its 
report,  recommending  a  schedule  of  salaries 
for  teachers  of  the  different  grades  to  be  in- 
creased,  with  each  year  of  service,  to  stated 
maximum  amounts.  The  salary  of  the  prin- 
cipal of  the  grammar  school  was  thus  stat- 
ed: "$675-$900  per  year."  So  far  as  ap- 
pears the  board  took  no  action  upon  this  re- 
port, or,  if  it  was  adopted,  it  was  not  shown 
when  the  report  went  into  effect  It  is  ap- 
parent that  there  is  nothing  in  the  minutes 
to  show  that  the  plaintiff's  salary  had  been 
fixed  at  $1,000.  The  plaintiff  testified  that 
she  "went  to  work  under  the  contract  con- 
tained in  the  defendant's  minutes  under  date 
of  May  23.  1911."  It  must  be  apparent, 
therefore,  that  the  plaintiff  wholly  failed  to 
prove  a  contract  to  pay  her  the  sum  sue^  for. 

[2]  Her  counsel  contends,  however,  that 
the  Judgment  overruling  the  demurrer  to  the 
petition,  as  amended,  conclusively  settles  the 
question  that  the  extract  from  the  minutes 
exhibited  with  the  petition  supported  the 
plaintiff's  position.  It  is  unquestionably  true 
that,  if  a  particular  question  be  decided  up- 
on demurrer  to  a  pleading  adversely  to  a 
party  who  acquiesces  in  such  decision,  he  is 
bound,  whether  the  decision  be  right  or 
wrong.  McElmurray  v.  Blodgett,  120  Ga. 
15,  47  S.  E.  531.  The  plaintiff  cannot,  how- 
ever, successfully  Invoke  this  rule.  The  pe- 
tition as  amended  was  demurred  to  solely 
upon  the  grounds  that  it  set  forth  no  cause 
of  action  plainly,  fully,  and  distinctly,  and 
that  the  petition  as  amended  was  duplicitous 
and  did  not  set  forth  with  sufficient  cer- 
tainty any  cause  of  action.  This  demurrer, 
did  not  necessarily  raise  the  question  that 
the  plaintiff's  theory  of  the  contract  was  not 
supported  by  the  minutes  of  the  board.  The 
allegations  of  the  original  petition  were  suf- 
ficient, as  against  a  general  demurrer,  to  au- 
thorize a  recovery  upon  a  contract  evidenced 
either  by  the  minutes  or  In  any  other  law- 
ful way.  Hence  the  Judgment  overruling  the 
general  demurrer  to  the  original  petition 
did  not  estop  the  defendant  from  asserting, 
by  a  motion  for  nonsuit,  that  the  minutes 
were  not  susceptible  of  the  construction  plac- 
ed upon  them  by  the  plaintiff. 

Judgment  affirmed. 
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(12  Ga.  App.  UT) 

MAXWELL  BROS.  ▼.  LIVERPOOL  &  LON- 
DON &  GLOBE  INS.  CO.    (No.  4,428.) 

(Court  of  Appeals  of  Georgia.    Jan.  22,  1913.) 

(Syllahus  ly  the  Court,) 

1.  Insurance  (S  622*)->Action8  on  Policies 
—Limitation  by  Oontbact. 

A  stipulation  in  a  policy  of  insurance  that 
no  suit  or  action  on  the  policy  for  the  recovery 
of  any  claim  thereunder  shall  be  sustainable  In 
any  court  of  law  or  equity,  unless  commenced 
within  twelve  months  next  after  the  fire,  is  valid 
and  binding. 

LEd.  Note.— For  other  cases,  see  Insurance* 
Cent  Dig.  U  1544-1550;   Dec.  Dig.  §  022.*] 

2.  Insurance  (§  622*)— Actions  on  Policies 
—Limitation  by  Contract. 

Where  the  parties  make,  by  agreement,  a 
fixed  and  unqualified  limitation  of  the  kind 
above  noted,  statutory  limitations  have  no  ap- 
plication to  the  subject,  and  the  parties  must 
stand  upon  their  contract  as  written.  Under 
such  a  stipulation  and  limitation,  the  time 
should  be  computed  to  begin  from  the  date  of 
fire,  and  not  from  the  accrual  of  the  right  of 
action  under  other  stipulations  of  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent:  Dig.  §§  1544-1550 ;   Dec.  Dig.  |  622.*1 

3.  Time    (i    5*)  —  Computation  —  Twelve 
Months. 

Where  the  uncontroverted  evidence  shows 
that  the  property  insured  was  consumed  on  the 
morning  of  the  24th  of  January,  1910,  the  12- 
month  limitation  as  to  the  commencement  of  the 
action  expired  at  midnight  <^  the  23d  of  Janu- 
ary, 1911 :  and  under  this  stipulation  of  the 
contract  the  suit  on  the  policy  for  the  loss  re- 
sulting from  the  fire,  which  was  not  commenced 
until  January  24,  1911,  was  barred. 
[Ed.  Note.— For  other  cases,  see  Time,  Cent 
•   Dig.  i§  5-«;   Dec.  Dig.  S  5.*] 

4.  Insurance  (|  622*)— Actions  on  Policies 
—Limitation  by  Contract. 

Where  the  policy  contract  was  made  by  a 
partnership,  insuring  partnership  property,  the 
period  of  limitation  fixed  by  the  policy  for  the 
commencement  of  an  action  for  the  recovery  of 
any  loss  under  the  policy  was  not  suspended 
during  the  insanity  of  a  member  of  the  partner- 
ship, existing  after  the  loss  had  occurred;  but 
the  partnership  as  an  entity,  separate  and  dis- 
tinct from  the  members  thereof,  was  neverthe- 
less bound  to  bring  the  action  within  the  period 
of  limitation  as  therein  prescribed. 

I  Ed.  Note.- For  other  cases,  see  Insurance, 
Cent  Dig.  {§  1544-1550;   Dec.  Dig.  {  622. ♦] 

5.  Insurance  (S  622*)— Actions  on  Policies 
—Nonsuit. 

Where  a  suit  was  brought  on  a  policy  of 
insurance  stipulating,  among  other  things,  that 
no  suit  or  action  for  the  recovery  of  any  claim 
under  the  policy  was  sustainable  in  any  court 
of  law  or  equity,  unless  commenced  within  12 
months  next  after  the  fire»  and  the  plaintifiTs 
evidonoe  established  that  the  suit  was  com- 
menced more  than  one  year  from  the  date  of  the 
fire,  and  that  therefore,  because  of  a  noncom- 
pliance with  this  condition  precedent  of  his  con- 
tract, the  plaintiff  could  not  recover,  a  nonsuit 
was  properly  awarded. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §f  1544-1550 ;   Dec.  Dig.  {  622.*1 

Error  from  City  Court  of  Elberton;  Geo. 
C.  Grogan,  Judge. 

Action  by  Maxwell  Bros,  against  the  Liv- 
erpool &  London  &  Globe  Insurance  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff  brings  error.     Affirmed. 


J.  T.  Slsk,  of  Emberton,  for  plalntifT  is 
error.  Thos.  J.  Brovm,  of  Elberton,  and 
King,  Spalding  &  Underwood,  of  Atlanta*  for 
defendant  in  error. 

Him  0.  J.  This  was  an  action  upon  a 
policy  of  fire  insurance,  filed  in  the  clerk's 
ofiace  on  the  24tb  day  of  January,  1911.  The 
only  question  before  this  court  Is  the  con- 
struction of  the  following  clause  in  tlie  pol- 
icy: "No  suit  or  action  on  this  policy  for 
the  recovery  of  any  claim  shall  be  sustain- 
able in  any  court  of  law  or  equity  until  after 
full  compliance  by  the  insured  with  all  the 
foregoing  requirements,  nor  unless  oommenO' 
ed  within  twelve  months  next  after  the  fire" 
The  particular  clause  in  this  provision  for 
construction  is,  "nor  unless  commenced  with- 
in twelve  months  next  after  the  fire."  The 
petition  alleged  that  the  fire  took  place  "on 
or  about  the  23d  of  January,  1910."  The 
uncontroverted  evidence  on  the  trial  showed 
that  the  fire  began  at  about  10  o'clock  p.  m. 
on  January  23,  1910,  and  that  the  building 
insured  was  completely  consumed  by  the 
fire  by  3  o'clock  a.  m.  on  the  24th  day  of 
January,  1910;  all  times  referred  to  being 
meridian  or  sun  time.  At  the  conclusion  of 
the  evidence  of  the  plalntifT,  the  court  award- 
ed a  nonsuit,  on  the  ground  that  the  plain- 
tiff's evidence  disclosed  that  he  had  not  com- 
plied with  the  condition  precedent  of  the 
policy,  sued  on,  above  quoted,  which  required 
suit  to  be  commenced  within  12  months  next 
after  the  fire.  The  writ  of  error  challenges 
the  correctness  of  the  judgment  of  nonsuit 
The  question  presented  is  not  a  new  one^ 
and  seems  to  be  about  as  well  settled  by  the 
decisions  of  the  Supreme  Court  as  any  legal 
question  can  be  settled  in  this  state. 

[1]  The  Supreme  Court  has  repeatedly  held 
that  this  condition  of  a  policy  of  fire  or  life 
insurance,  or  a  condition  of  a  similar  char- 
acter, is  reasonable  and  valid,  and  that  com- 
pliance therewith  Is  necessary  to  sustain  aa 
action  upon  a  |>olicy  containing  such  condi- 
tion. Among  the  many  decisions  thus  hold- 
ing may  be  cited  the  following:  Graham  ▼. 
Niagara  Fire  Ins.  Co.,  106  Ga.  840,  32  S.  B. 
579;  Nicholas  v.  Tanner,  117  Ga.  223,  43  S. 
E.  489 ;  Nicholas*  ▼. .  British  American  As- 
surance Co.,  109  Ga.  621,  34  8.  B.  1004;  Met- 
ropolitan Life  Ins.  Co.  ▼.  Caudle,  122  Ga. 
608,  50  S.  B.  337 ;  Sou.  Fire  Ins.  Co.  ▼.  Knight, 
111  Ga.  622,  86  S.  B.  821,  02  L.  R.  A.  70,  78 
Am.  St  Rep.  216;  Brooks  v.  Georgia  Home 
Ins.  Co.,  99  Ga.  116.  24  S.  R  869;  Melson 
T.  Phenix  Ins.  Co.,  97  Ga.  722,  25  S.  B.  189; 
Williams  v.  Greenwich  Ins.  Co.,  98  Ga.  532, 
25  S.  E.  31 ;  Hartford  Fire  Ins.  Co.  ▼.  Amos, 
98  Ga.  533,  25  S.  E.  575.  While  there  are 
some  decisions  in  other  Jurisdictions  that 
hold  that  such  conditions  are  invalid  as  be- 
ing against  the  policy  of  the  law  and  in  con- 
flict with  the  statute  of  limitations  (see  cases 
cited  in  4  Cooley,  Briefs  on  the  Law  of 
Insurance,  3906),  yet  the  large  preponderance 
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of  authority  Is  In  harmony  with  the  view  of 
the  Supreme  Court  of  this  state  that  such 
condition  precedent  is  valid  and  binding,  and 
that  under  it,  unless  suit  is  commenced  with- 
in 12  mouths  after  the  fire,  or  after  loss  or 
death,  as.  the  case  may  he,  it  cannot  subse- 
quently De  maintained.  See  numerous  deci- 
sions in  4  Cooley,  Briefs  on  the  Law  of  In- 
surance, 39G5. 

[2]  The  general  rule  as  to  the  meaning  of 
this  clause  being  thus  stated,  the  next  ques- 
tion for  consideration  Is  as  to  the  inethod 
of  computing  the  time  under  this  provision 
of  the  policy.  In  other  words,  when  does 
the  time  commence  to  run,  whether  at  the 
beginning  of  the  fire  or  at  the  conclusion  of 
the  fire,  and  should  only  the  first  or  last 
day,  or  both,  be  included  in  the  computa- 
tion of  the  time?  There  Is  no  controversy 
as  to  the  fact  that  the  fire  began  at  about 
10  o*cloc]£  p.  m.  on  January  23,  1910,  and 
tiiat  the  property  insured  was  entirely  con- 
sumed by  3  o*clock  a.  m.  of  the  next  day, 
January  24,  1910,  and  that  the  suit  was 
filed  (and  this,  under  the  law  of  this  state, 
is  the  coxnmencement  or  bringing  of  the 
suit)  on  January  24,  191i;  The  plaintiff  in 
error  contends  that  the  limitation  stipulated 
in  the  policy  begins  to  run  when  the  right 
of  action  for  the  loss  accrues;  that  no  right 
of  action  accrues,  either  in  law  or  equity, 
until  the  claimant  can  legally  sue.  In  other 
words,  a  stipulation  In  an  insurance  policy 
that  salt  can  be  brought  "only  within  twelve 
months  next  after  the  fire"  means  that  the 
insured  shall  have  12  months  after  the  ac- 
crual of  the  right  of  action  on  the  policy; 
and  where  the  policy  stipulates  that  an 
action  shall  not  be  sustainable  until  after 
due  compliance  with  conditions,  such  as  that 
the  loss  shall  not  be  payable  until  60  days 
after  notice  has  been  given  of  the  fire,  or 
until  the  loss  has  been  ascertained  and  sat- 
isfactory proof  furnished,  that  the  right  of 
action  accrues  only  after  compliance  with 
the  conditions,  and  consequently  the  period 
of  limitation  as  to  suit  begins  to  run  only 
when  these  conditions  have  been  fully  com- 
plied with. 

If  there  was  any  ambiguity  in  the  stipula- 
tion in  the  contract  as  to  the  period  of  limita- 
tion, we  would  undoubtedly  adopt  that  con- 
struction, following  the  universal  rule,  whidi 
would  prevent  a  forfeiture;  but  where  the 
language  is  susceptible  of  only  one  construc- 
tion, is  explicit  and  unambiguous,  the  courts 
can  only  enforce  the  terms  and  conditions  of 
the  contract  as  expressed  by  the  parties.  If 
the  question  were  under  the  general  statute 
of  limitations,  then  it  would  be  true  that 
the  Ujnitation  did  not  begin  to  run  until  the 
accrual  of  the  right  of  action ; .  but  the  con- 
tract expressly  makes  a  period  of  limitation 
as  distinguished  from  the  statute  of  limita- 
tions, and  the  stipulation  is  not  that  the  in- 
sured shall  have  12  months  from  a  compU- 
ance  with  any  of  the  conditions  relating  to 


the  furiiishlng  of  proof  or  notice,  but  the 
stipulation  is  clear  and  distinct  that  "no 
suit  or  action  on  this  policy  for  the  recovery 
of  any  claim  shall  be  sustainable  in  any 
court  of  law  or  equity  until  after  due  com- 
pliance by  the  Insured  [not  only  compliance 
with  all  the  foregoing  requirements,  but 
alsol,  nor  unless  commenced  within  twelve 
months  next  after  the  fhra"  The  cases  cited 
by  learned  counsel  for  the  i^aintiff  In  error, 
in  support  of  his  contention  that  the  period 
of  limitations  does  not  begin  to  run  until 
the  accrual  of  the  right  of  action,  relate  to 
the  statutory  period  of  limitation,  and  are 
not  applicable  to  limitations  made  by  the 
parties  to  the  contract. 

As  to  the  law  in  this  state,  it  is  held  by 
the  Supreme  Court,  in  Melson  v.  Phenix  Ins. 
Co.,  97  Oa.  722,  25  &  E.  189,  that  where  the 
parties,  by  agreement,  make  a  fixed,  unqual- 
ified limitation  for  themselves,  they  abandon 
all  the  regulations  on  the  subject,  and  con- 
sequently must  stand  upon  their  contract  as 
written;  that  where  a  party  binds  himself 
absolutely  to  sue  within  12  months,  or  not  at 
all,  it  would  be  a  radical  and  material  de- 
parture from  the  contract  to  allow  any  vari- 
ance in  one  of  its  terms.  That  was  a  case 
where  the  Supreme  Court  held  that  a  statute 
which  gave  a  right  to  the  plaintiff  to  renew 
his  action  within  6  months  after  a  nonsuit 
had  no  applicability  where  the  contractual 
stipulation  was  fixed  and  definite;  that  this 
rule  of  the  contract  took  the  place  of  the 
rule  of  law;  and  that  to  permit  an  excep- 
tion, such  as  to  renew  the  suit  after  6  months 
from  the  nonsuit,  would  be  totally  unwar- 
ranted. And  in  the  Melson  Case  the  Su- 
preme Court  cited  with  approval  the  case  of 
Riddlesbarger  v.  Hartford  Ins.  Co.,  7  Wall. 
386,  19  L.  Ed.  257,  where  the  exact  point  was 
ruled;  and  it  was  held  that  the  stipulation 
in  the  policy,  as  to  limitation,  was  not 
against  the  policy  of  the  statute  of  limita- 
tions, but  was  valid,  and  that  the  action  men- 
tioned in  the  condition,  which  must  be  com- 
menced within  12  months,  is  the  one  which 
is  prosecuted  to  judgment  It  is  clear,  there- 
fore, from  the  ruling  of  the  Supreme  Court 
In  the  Melson  Case,  and  many  other  cases 
cited  in  the  opinion,  that  the  express  stipula- 
tion of  a  contract  as  to  the  period  of  limita- 
tion absolutely  controls  and  supersedes  all 
statutory  limitations. 

[3]  The  plaintiff  in  oror  contends,  in  the 
next  place,  that  the  limitation  should  com- 
mence to  run  after  the  fire  had  ceased  to 
burn,  or  after  the  property  had  been  entire- 
ly consumed,  and  that  in  the  present  case  it 
began  to  run  from  midnight  of  January  24, 
1910,  which  would  give  the  claimant  until 
midnight  of  January  24, 1911,  to  file  his  suit, 
since  no  fractions  of  daye  are  recogniaed  in 
law;  and,  further,  that  in  all  computations 
of. time  only  the  first  and  last  day  shall  be 
counted.  Civil  Code  1910,  §  4*  A^ain,  this 
rule    of   computation    applies   to   statutory 
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limitations,  and  not  to  contractual  limita- 
tions. Counsel  for  the  defendant  in  error 
insists  that  tbe  contractual  limitation  begins 
to  run  from  the  date  of  the  commencement 
of  the  fire,  and  that,  this  being  true,  there 
can  be  no  queslon  but  that  the  suit  was  com- 
menced too  late.  It  is  Insisted  that  the  Su- 
preme Court  has  repeatedly  held,  where  such 
periods  as  one  year,  two  years,  three  months, 
six  months,  are  in  question,  that  from  one 
day  to  a  like  day  of  a  similar  month  or  year, 
respectively,  to  wit,  from  the  24th  of  Jan- 
uary, 1910,  to  the  24th  day  of  January,  1911, 
is  more  than  one  year;  that  from  January 
24,  1910,  to  January  24,  1911,  is  one  year  and 
one  day;  that  said  year  would  be  only  from 
January  24,  1910,  to  midnight  of  January 
23,  1911 ;  and  he  cites  in  support  of  this  con- 
tention the  cases  of  Peterson  v.  Georgia  R. 
&  Banking  Co.,  97  Ga.  798,  25  S.  E.  370; 
Jones  Y.  Smith,  28  Ga.  41;  English  v.  Oz- 
burn,  59  Ga.  392;  Barrett  v.  Devine,  60  Ga. 
632;  W.  &  A.  Ry.  Co.  v.  Carson,  70  Ga. 
388;  Blitch  v.  Brewer,  83  Ga.  333,  9  S. 
E.  837;  Jones  v.  Keru,  101  Ga.  309,  28  S. 
E.  850.  In  all  of  these  cases  this  rule  was 
discussed;  and  it  was  held,  in  effect,  that 
where  an  action  was  commenced  January  24, 

1910,  which  was  required  to  be  brought  with- 
in 12  months,  it  would  be  barred  on  Jan- 
uary 24, 1911.  In  other  words,  the  12  months 
would   expire   at   midnight   of   January   23, 

1911.  Counsel  for  the  plaintiff  in  error  seems 
to  concede  the  correctness  of  this  contention, 
and  requests  this  court  to  overrule  the  de- 
cisions of  the  Supreme  Court,  above  cited,  on 
this  point.  Of  course,  it  is  not  within  the 
power  of  this  court  to  overrule  any  decision 
of  the  Supreme  Court,  but  it  Is  for  us  to 
accept  and  follow  them  as  binding  precedents. 
If  there  was  any  conflict  in  the  decisions  of 
the  Supreme  Court  on  the  question,  we  might 
be  willing  to  certify  the  question  of  law 
in  controversy  to  the  Supreme  Court,  for  the 
purpose  of  having  this  conflict  eliminated 
and  the  true  rule  laid  down;  but  we  do  not 
find  such  conflict  We  therefore  conclude, 
following  these  decisions,  and  accepting,  for 
the  sake  of  illustration,  and  not  deciding  it 
as  a  matter  of  law,  that  the  time  should  be 
computed  from  the  end  of  the  fire,  and  not 
from  the  beginning,  and  that  since  the  build- 
ing was  completely  consumed  on  the  morn- 
ing of  January  24,  1910,  that  the  12  months 
within  which  the  action  could  have  been 
brought  under  the  contractual  limitation  ex- 
pired at  midnight  of  January  28,  1911,  and 
that  since  the  suit  was  not  filed  until  Jan- 
uary 24,  1911,  it  was  barred.  In  this  view 
we  are  strengthened,  because  the  contractual 
limitation  expressed  in  the  policy  in  the 
present  case  distinctly  provides  that  the  suit 
must  be  commenced  "within  twelve  months 
next  after  the  fire,''  not  even  giving  a  full 
12  months  within  which  to  file  the  suit  See, 
on  tbiB  point,  many  cases  cited  in  4  Cooley, 
Briefs  on  the  Law  of  Insurance,  3976. 


[4]  It  Is  next  contended  by  counsel  for 
plaintiff  in  error  that  a  member  of  the  part- 
nership whose  property  was  insured  was  in- 
sane during  a  period  of   time  immediately 
following  the  fire,  and  that  the  contractual 
limitations  as  to  the  partnership,  the  owner 
of  the  property,  was  suspended  on  account  of 
this  alleged  insanity.     Under  the  law  the 
partnership  is  a  distinct  and  separate  entity 
from  the  members  who  compose  it;   and  the 
fact  that  one  partner  was  temporarily  insane 
or  otherwise  incapacitated  to  look  after  the 
affairs  of  the  partnership,  or  to  comply  with 
the  contracts  of  the  partnership,  would  not 
excuse  a  failure  of  the  partnership,  or  either 
of  the  members  thereof,  to  perform  the  duty 
of  looking  after  the  interests  of  the  partner- 
ship.    It  may  be  that  the  running  of  the 
statute  of  limitations   would   be  suspended 
duriug  the  period  of  insanity  of  a  member  of 
the  firm,  but  we  are  clear  that  any  disabil- 
ity on  the  part  of  a   member  of  the   firm 
would  not  suspend  the  running  of  a  contrac- 
tual limitation,  or  that  such  disability  would 
not  fix  a  period  of  limitation  other  than  that 
prescribed  by  the  contract;    for  the  limita- 
tion in  the  present  case  is  a  condition  pre- 
cedent to  the  right  of  action  on  the  policy, 
and  the  partnership,  having  made  the  con- 
tract,  is  bound  thereby,  regardless  of  any 
intervening   infirmity  of  one  of  its  members. 
It  has  been  held  that  the  minority  of  a  ben- 
eficiary in  an  insurance  policy  did  not  ex- 
empt him  from  complying  with  a  stipulation 
requiring  action  on  the  policy  to  be  brought 
within   one   year   after   the    right  accrues. 
Suggs  V.  Travelers'  Ins.  Co.,  71  Tex.  579,  9 
S.  W.  676,  1  L.  R.  A.  847;    Mead  v.  Phenix 
Ins.  Co.,  68  Kan.  432,  75  Pac.  475,  64  L.  R. 
A.  79,  104  Am.  St  Rep.  412.    The  principle 
thus    ruled,    we   think,    would    apply    with 
greater  force  to  the  contracts  of  a  partner- 
ship;   for   certainly   the   disability    of   one 
partner  from   insanity,   or   from   any   other 
cause,  could  not  legally  affect  the  obligations 
assumed   by  the  partnership  as  an   entity, 
separate    and    distinct    from    the    members 
thereof. 

[6]  Again,  it  is  insisted  that  the  declaring 
of  a  nonsuit  was  an  improper  disposition  of 
the  case,  for  the  reason  that  the  limitation, 
if  relied  upon,  should  be  specially  pleaded  or 
demurred  to,  and  the  cases  of  Parker  v.  Ir- 
vin,  47  Ga.  405,  Stringer  v.  Stringer,  93  Ga. 
320,  20  S.  E.  242,  and  Small  v.  Coh^,  102 
Ga.  248,  29  S.  E.  430,  are  relied  upon,  where 
it  is  held  that,  to  be  available,  the  bar  of 
the  statute  of  limitations  must  be  specially 
pleaded  or  demurred  to ;  a  nonsuit  not  being 
the  proper  practice.  This  might  be  the  true 
rule  of  practice  if  it  clearly  appeared,  from 
the  allegations  of  the  petition,  that  the  ac- 
tion was  barred  when  the  suit  was  filed.  In 
the  present  case  it  will  be  seen,  by  reference 
to  the  petition,  that  this  fact  did  not  appear. 
The  only  allegation  on  the  subject  being  that 
the  fire  took  place  "on  or  about  January  24, 
1910,"  the  exact  date  of  the  fire  was  not 
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fixed  by  the  petition,  but,  nnder  this  gener- 
al allegation,  was  left  to  be  established  by 
the  evidence;  and  when  the  evidence  did 
show  the  exact  date,  and  proved  that,  under 
the  contractual  stipulation,  the  action  was 
barred  when  the  suit  was  commenced,  it 
was  proper  for  the  court  to  grant  a  non- 
suit for  this  reason.  See  Melson  v.  Insurance 
Go.,  97  Ga.  722,  25  S.  E.  189,  and  Brooks  v. 
Ga.  Home  Ins.  Co.,  99  Ga.  116,  24  S.  E.  869, 
where  It  was  held  that,  the  evidence  show- 
ing that  the  suit  was  barred  under  a  con- 
tractual limitation  similar  in  character  to 
the  one  now  under  consideration,  the  grant 
of  a  nonsuit  was  proper.  See,  also,  Civil 
Code  1910,  S  5942. 
Judgment  affirmed. 

(12  Ga.  App.  148) 

WIKLB  V.  AVARY.    (No.  4,484.) 
(Court  of  Appeals  of  Georgia.    Jan.  22,  1913.) 

(Syllabus  ly  the  Court,) 

1.  SUBSCBIPTIONS  TO   COBPOBATB   STOCK— AL- 
LBOATIONS  OF  PLEADING. 

The  answer  in  this  case,  properly  construed, 
does  not  allege  that  the  minimum  capital  stock 
of  the  corporation  therein  referred  to  had  not 
been  subscribed. 

2.  COBPOBATIONB    (f     16*)  —  STOOK  —  AMOUNT 

Paid  in. 

No  part  of  the  capital  stock  of  a  corpora- 
tion neea  be  paid  in  before  the  charter  is  grant- 
ed and  the  corporation  begins  business  as  a  legal 
entity.  Bing  v.  Bank  of  Kingston,  5  Ga.  App. 
678  (6),  63  S.  B.  652. 

[Ed.  Note. — For  other  cases,  see  Corpora tlcms, 
Cent  Dig.  §{  23,  24 ;   Dec.  Dig.  |  16.*] 

3.  Corporations  Q  35*)— Powers— Indobse- 
icENT  of  Note. 

The  act  of  a  corporation  in  selling  and  in- 
dorsing over  to  a  third  person  a  note,  given  in 


payment  of  a  subscription  to  Its  capital  stoclL 
is  not  an  exercise  of  "the  privileges  conferred 
by  the  charter,"  within  the  meaning  of  section 
2823  of  the  Civil  Code  of  1910. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §  103;  Dec  Dig.  §  85.*] 

4.  OOBPOBATIONS  (|  90*)  —  STOOK— SUBSOBIP- 
TIONS. 

A  suit  upon  a  note  given  in  payment  of  a 
subscription  to  the  capital  stock  in  a  corpora- 
tion cannot  be  defeated  by  proof  that  10  per 
cent  of  the  capital  stock  has  not  been  paid  in. 
The  purpose  of  such  a  suit  is  to  obtain  a  com- 
pliance with  the  provisions  of  the  statute,  so  as 
to  enable  the  corporation  to  commence  the  exer- 
cise of  the  privileges  conferred  by  the  charter. 
Branch  v.  GIslbb  Works,  95  Ga.  573,  23  S.  B. 
12a 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  K  383-419;   Dec  Dig.  |  9().*] 

5.  COBPOBATIONS  ({  90*)— SUBSCBIPTIONB— AC- 
TIONS. 

To  an  action  on  a  stock  subscription  note 
it  is  no  defense  that  the  corporation  has  accept- 
ed from  other  subscribers,  in  payment  of  their 
subscriptions,  property  of  a  value  less  than  the 
amount  of  such  subscriptions. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {§  383-419 ;  Dec  Dig.  S  w*] 

6.  Striking  Answeb— Entby  of  Judgment. 

There  was  no  error  in  striking  the  answer 
and  entering  judgment  for  the  plaintiff. 

Error  from  City  C3onrt  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  Arch  Avary  against  O.  I.  Wlkle. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    AfQrmed. 

W.  H.  Terrell,  of  Atlanta,  for  plaintiff  in 
error.  Moore  &  Pomeroy,  of  Atlanta,  for  de- 
fendant in  error. 

POTTLE,  J.    Judgment  affirmed. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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WHITE  ▼.  CliAXTON.     (No.  4.455.) 
(Court  of  Appeals  of  Georgia.    Jan.  22,  1913.) 

(Syllabus  5y  the  Court.) 

1.  Evidence  ({  158*)— Best  and  Secondabt. 

This  was  a  suit  on  a  note  given  lor  the 
first  premium  on  a  life  insurance  policy.  The 
defense  relied  upon  was  that  the  consideration 
of  the  note  had  failed,  in  that  the  plaintiff  bad 
not  delivered  to  the  defendant  the  kind  and 
character  of  policy  contract  requested  by  his 
written  application:  the  policy  actually  deliver- 
ed being  entirely  different  from  the  one  desired 
by  the  defendant  and  described  in  bis  applica- 
tion. In  support  of  this  plea  the  defendant  of- 
ferred  to  testify  orally  as  to  the  kind  of  pol- 
icy he  had  made  written  application  for  and 
the  kind  of  policy  he  had  received.  He  did  not 
offer  the  written  application  or  the  policy,  nor 
account  for  their  absence.  Held,  that^  there 
wEis  no  error  in  excluding  the  oral  testimony. 
CivU  Code  1910,  §  5752. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  471-526;   Dec.  Dig.  |  158.*1 

2.  Vebdict. 

The  verdict  for  the  plaintiff  was  demanded 
by  the  evidence,  except  as  to  attorney's  fees, 
and  this  part  was  written  off. 

3.  Costs  (§  260*)— Fbivolous  AppEAii— Dam- 
ages. 

The  writ  of  error  is  so  manifestly  without 
merit  that  the  judgment  is  affirmed,  and  the 
motion  to  add  to  the  judgment  10  per  cent.,  as 
damages  for  frivolous  appeal,  is  allowed. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig,  §i  993-996,  1002,  1003;   Dec.  Dig.  §  260.*j 

Error  from  City  Court  of  McRae;  Eschol 
Graham,  Judge. 

Action  by  C.  L.  Claxton  against  J.  O. 
White.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

C.  P.  Thompson,  of  Atlanta,  and  Wm.  B. 
Kent,  of  Mt.  Vernon,  for  plaintiff  In  error. 
W.  S.  Mann,  of  McHae,  for  defendant  In  er- 
ror.   . 

HILL,  0.  J.  Judgment  affirmed*  with 
damages. 


(12  Oa.  App.  149) 

HOME  FERTILIZER  &  CIIEINHCAL  CO. 
V.  DICKERSON.      (No.  4,485.) 

(Court  of  Appeals  of  Georgia.    Jan.  22,  1913.) 

(Syllabui  hy  the  Court.) 

Husband  and  Wife  (i  25*)— Purchase  by 

Husband—Liability  of  wife. 

The  evidence  demanded  a  verdict  for  the 
plaintifif  for  the  value  of  the  guano,  the  con- 
sideration of  the  note,  whether  the  note  was 
signed  by  the  defendant,  or  its  execution  au- 
thorized or  not,  since  it  showed  that  she  know- 
ingly received  the  property  for  which  the  note 
was  given,  and  accepted  the  benefits  thereof. 
This  amounted  to  a  ratification  of  the  purchase 
of  the  guano,  the  consideration  of  the  note,  and 
raised  on  her  part  an  obligation  to  pay  there- 
for. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  §§  148-154;  Deo.  Dig.  | 
25.*] 

Error  from  City  Court  of  Reldsville;    B. 
O.  Collins,  Judge. 
Action  by  the  Home  Fertilizer  &  Chemi- 


cal   Company    aguinst    M.    M.    Dlckerson. 
Judgment  for  defendant,  and  plaintiff  brings 
error.     Beversed. 

Way  &  Burkhalter,  of  Beidsvlile,  for 
plaintiff  in  errpr.  L.  L.  Thomaa,  of  Glenn- 
Tille»  for  defendant  in  error. 

HILL,  O.  J.  This  was  a  suit  brought  by 
tile  Home  Fertilizer  &  Chemical  Company 
against  Mrs.  M.  M.  Dlcl^erson.  A  verdict 
and  Judgment  for  the  defendant  was  ren- 
dered«  and  motion  for  a  new  trial  by  the 
plaintiff  was  overruled.  The  original  peti- 
tion was  based  upon  a  promissory  note. 
To  this  note  the  defendant  filed  a  plea  of 
non  est  factum.  An  amendment  to  the  peti- 
tion was  filed  and  allowed,  alleging,  in  sub- 
stance, that  the  consideration  for  which  the 
note  was  given  was  the  purchase  price  of 
6%  tons  of  guano,  sold  to  the  defendant  by 
the  petitioner,  and  delivered  to  the  husband 
of  the  defendant,  who  was  then  and  there 
acting  as  her  agent  in  the  purchase  of  the 
guano;  that  this  guano  was,  with  the  con- 
sent and  approval  of  the  defendant,  placed 
upon  her  land  and  applied  to  fertilizing  the 
crops  raised  upon  the  land  during  the  year 
for  which  the  note  was  given,  and  in  which 
the  guano  was  furnished;  that  ail  this  was 
done  with  full  knowledge  and  consent  of 
the  defendant,  who  received  the  benefit  of 
the  guano  so  used;  and  that  the  defendant 
thus  became  indebted  to  the  petitioner  for 
the  purchase  price  of  the  guano,  the  con- 
sideration of  the  note,  regardless  of  wheth- 
er she  signed  the  note  herself  or  authorized 
its  execution.  No  plea  was  filed  to  meet 
this  amendment  to  the  petition.  On  the  tri- 
al of  the  case  the  defendant  swore  that  she 
did  not  sign  the  note  and  did  not  authorize 
her  husband  or  any  one  else  to  sign  her 
name  to  it  She  admitted,  however,  that 
for  the  year  1009,  through  her  husband,  she 
bought  guano  from  the  plaintiff,  to  be  used 
on  her  farm,  for  which  she  gave  h6r  note; 
but  she  denied  the  authorizing  of  the  execu- 
tion of  the  note  for  the  guano  furnished 
during  the  year  1910.  There  were  some  cir- 
cumstances in  evidence  going  to  show  that 
she  had  actually  signed  the  note  in  question, 
but  the  verdict  as  to  the  note  forecloses 
that  question. 

The  evidence  in  support  of  the  amendment 
to  the  petition,  we  think,  unquestionably 
demanded  a  verdict  for  the  plaintiff  for  the 
value  of  the  guano  furnished  to  her  by  the. 
plaintiff,  and  which  had  been  used  on  her 
land,  and  for  which  she  had  gotten  full  bene- 
fit for  the  year  1910.  Her  own  testimony 
clearly  establisbes  the  right  of  the  plaintiff 
to  recover  the  value  of  the  guano  so  furnish- 
ed, regardless  of  whether  she  signed  the  note 
or  authorized  it  to  be  signed  for  her  by  her 
husband  or  not  On  this  subject  she  testi- 
fied as  follows:  ''I  got  the  guano  for  the 
year  1910.    I  saw  the  sacks  branded  *Home 


*For  other  casen  see  same  topic  aDd  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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Fertilizer  &  Chemical  Company.'  I  do  not 
know  that  the  guano  used  was  guano  pre- 
pared and  made  by  the  Home  Fertilizer  & 
Chemical  Company  [the  plaintiff],  and  the 
guano  sued  for  was  used  on  the  place  where 
I  live.  I  suppose  I  got  the  benefit  of  it  I 
think  there  were  about  14  loads  of  corn 
made  there  that  year.  The  guano  branded 
'Home  Fertilizer  &  Chemical  Company'  was 
put  to  the  corn.  The  guano  was  used  to  the 
corn  during  the  year  1910.  I  don*t  remem- 
ber exactly  how  much  cotton  was  made.  I 
think  there  was  two  bales  and  a  half.  It 
was  Sea  Island  cotton.  Was  worth  25  cents 
per  pound  that  year.  Got  a  few  potatoes 
that  year.  I  have  not  paid  anything  for 
the  guano  used  for  the  year  1910.  I  got  the 
benefit  of  the  guano  used  that  year  to  make 
a  crop  with.  I  sold  and  got  the  proceeds 
of  the  cotton.  I  used  the  proceeds  of  the 
cotton  for  the  year  1910  for  a  year's  sup- 
port to  live  on."  The  evidence  showed  that 
her  husband  died  during  the  year,  and  that 
a  year's  support  had  been  set  aside  for  her 
and  for  her  minor  children  out  of  the  crop 
for  that  year,  raised  on  the  land  where  the 
guano  bought  from  the  plaintiff  had  been 
used-  for  the  purpose  of  making  the  crop. 
There  was  no  evidence  showing  that  any 
other  guano  had  been  bought  or  had  been 
used  on  the  defendant's  place,  and  the  evi- 
dence is  uncont reverted  that  the  guano 
which  the  plaintiff  sold  to  the  defendant 
and  wtiich  was  delivered  to  her  husband 
for  her  was  in  fact  used  and  applied  for 
her  benefit,  with  her  knowledge,  and  that 
she  and  her  minor  children  received  the  full 
benefit  of  the  guano,  which  was  the  con- 
sideration of  the  note. 

It  therefore  seems  to  be  clear  that  she 
would  be  liable  for  the  value  of  this  guano, 
wholly  regardless  of  whether  she  made  the 
note  or  authorized  It  to  be  made  for  her. 
Ordinarily,  where  one  receives  property  and 
accepts  the  benefits  thereof,  there  arises  an 
implied  obligration  to  pay  the  purchas,e  price. 
Civil  Code  1910,  §  5513.  And  we  think  this 
principle,  which  is  founded  in  equity  and 
good  conscience,  is  applicable  even  to  the 
case  of  a  married  woman.  In  the  present 
case  the  defendant's  own  testimony  proves 
that  she  received  the  guano  from  the  plain- 
tiff;  that  it  was  applied  to  crops  raised  for 
her  benefit;    that  she  got  the  full  benefit 


of  the  guano,  in  that  she  got  the  full  benefit 
of  the  crops  made  by  the  guano;  and  that 
these  crops  she  had  had  set  apart  to  her  and 
her  minor  children  as  a  year's  support  The 
law  therefore  raised  an  obligation  on  her 
part  to  pay  for  the  price  of  this  guano; 
not  only  a  moral,  but  a  legal,  obligation. 
15  Am.  &  £ng.  Enc.  Law  (2d  Ed.)  1078.  In- 
deed, It  would  seem  that  the  amount  due 
for  this  fertilizer,  under  the  facts,  was  good 
even  as  against  the  year's  support  set  apart 
for  her  support  and  for  the  minor  children. 
Stephens  v.  Smith,  62  Ga.  177;  Tift  v. 
Newsom,   44   Ga.   600. 

Entertaining  this  view  on  the  merits  of 
the  case,  it  is  unnecessary  to  consider  the 
special  assignments  of  error. 

Judgment   reversed. 


(12  Ga.  App.  154) 

SEABOARD  AIR  LINE  RY.  ▼.  ROSEN- 
BUSCH.     (No.  4,504.) 

(Court  of  Appeals  of  Georgia.    Jan.  22,  1013.) 

(Syllabus  hp  the  Court.) 

1.  Principal  and  Surety  ({  21*)  —  Bond- 
Execution— Power  or  Attorney. 

The  power  of  attorney  of  one  who  signs 
a  certiorari  bond  as  attorney  in  fact  for  the 
surety  must  accompany  the  bond.  Southern 
Express  Co.  v.  Wheeler,  72  Ga.  210;  Har- 
well V.  Marshall,  125  Ga.  451,  64  S.  E.  93; 
Anderson  v.  Southern  R.  Co.,  9  Ga.  App.  199, 
70  S.  E.  983. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Big.  U  43,  44;  Dec.  Dig.  § 
21.  ♦] 

2.  Certiorari   (§  43*)— Bond  — Amenoment. 

Even  if  such  a  bond  is  amendable  in  the 
superior  court  by  attaching  the  power  of  at- 
torney, an  offer  to  amend  by  attaching  what 
purports  to  be  a  copy  of  such  power  is  not 
sufficient;  especially  so  when  there  is  no  proof 
of  the  existence  of  an  originaL 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  SI  91-97;  Dec.  Dig.  S  4S*] 

Error  from  SupeHor  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Action  between  the  Seaboard  Air  Line 
Railway  and  A,  E.  Rosenbuscb.  From  an  or- 
der dismissing'  certiorari,  the  Railway  Com- 
pany brings  error.    Affirmed. 

W.  G.  Loving,  of  Atlanta,  for  plaintiff  in 
error.  Maddox  &  Sims,  of  Atlanta,  for  de- 
fendant in  error. 

POTTLE,  J.    Judgment  affirmed. 


'For  other  cases  see  same  topic  and  sMtten  NUMBER  la  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexee 
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(12  Oa.  Ai>p.  168) 

FraST  NAT.  BANK  OP  SBNOIA  ▼.  JONES 

et  al.     (No.  4,520.) 
(Court  of  Appeals  of  Georgia.    Jan.  22,  1913.) 

(Syllahua  hy  the  Court,) 

1.  Appeal  and  Error  (§  192*)— Presenting 
Questions  in  Trial  Oourt— Pleading. 

This  court  has  no  power  to  decide  ques- 
tions which  were  not  raised  in  the  lower  court, 
and,  consequently,  the  objections  to  the  plead- 
ings must  be  treated  as  ha\ing  been  waived. 
Ward  V.  Frick  Co.,  95  Ga.  804,  22  S.  E.  899. 

[Ed.  Note.— For  other  cases,  se^  Appeal  and 
Error,  Cent.  Dig.  |§  1221-1225;  Dec.  Dig.  { 
192.*] 

2.  Bills  and   Notes   (§  375*)— Bona  Fidb 
Purchasers— Note  foe  Patent  Right. 

The  note  in  the  present  case  showing  upon 
its  face  that  it  was  given  for  a  patent  right, 
the  defendants  were  let  into  all  of  their  de- 
fenses against  the  holder.  The  evidence  au- 
thorized a  finding  in  their  favor,  and  the  court 
did  not  abuse  his  discretion  in  refusing  a  new 
trial. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §§  971-981;  Dec.  Dig.  S 
3r5.*l 

EJrror  from  Superior  Court,  Fayette  Coun- 
ty;   R,  T.  Daniel,  Judge. 

Action  by  the  First  National  Bank  of  Se- 
Dola  against  C.  P.  Jones  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.   Affirmed. 

H.  A.  Allen,  of  Senola,  for  plaintiff  in  er- 
ror. Lester  C.  Dickson,  of  FayettevUle,  for 
defendants  in  error. 

RUSSELL,  J.    Judgment  affirmed. 


(12  GkL  App.  124) 

WESTERN  A  A.  R.  CO.  t.  POSTON. 
(No.  4,385.) 

(Court  of  Appeals  of  Ckorgia.    Jan.  22,  1913.) 

(ByllahuM  hy  the  Court) 

1.  Railboads  (I  441*)— Killing  Animals— 
Neglioengb- Statutory  Presumption. 

The  statutory  presumption  which  arose  on 
proof  of  the  killing  of  the  plaintiff's  horse  by 
the  running  of  defendant's  locomotive  and  cars 
was  fuUy  rebutted  by  the  evidence  in  the  pres- 
ent case,  which  indisputably  showed  that  the 
plaintiff's  own  negligence  was  the  efficient  and 
proximate  cause  of  the  killing  of  the  horse; 
and  therefore  a  verdict  for  the  plaintiff  was 
contrary  to  law,  in  that  it  was  wholly  unau- 
thorized by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  SS  1575-1595;   Dec.  Dig.  |  441.*] 

(Additional  Syllahue   hy   Editorial   Staff,) 

2.  Railroads  (|  421*)— Killing  Animals- 
Riding  Along  Track  —  Pathway  —  Con- 
tbibutobt  Negligence. 

Where  plaintiff,  finding  a  crossing  blocked 
by  a  freight  train  on  a  siding,  rode  along  the 
track  in  a  pathway  in  defendant's  switch  yard 
until  his  horse  was  overtaken  by  the  passen- 
ger train  and  killed,  the  existence  of  the  path- 
way beside  the  track  gave  plaintiff  no  implied 
germission  to  use  it  through  the  yard;  and 
ence  plaintiff  in  using  it  was  guilty  of  gross 
contributory  negligence  as  a  matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1501-1508,  1510;  Dec  Dig.  % 
421.*] 


3.  Railroads  (|  421*)— Killing  Aiomaub-- 
Approaching  Train— Notice. 

Where  plaintiff,  finding  certain  crossings 
blocked  by  freight  trains  on  side  tracks,  rode 
along  a  path  in  defendant's  switch  yard  until 
his  horse  was  struck  and  killed  by  an  approach- 
ing passenger  train,  the  fact  that  the  crossings 
were  so  blocked  by  trains  was  sufficient  to  put 
plaintiff  on  notice  that  some  other  train  was 
expected  on  the  main  line,  and  required  him  to 
keep  out  of  the  way. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  ||  1501-1508,  1510;  Dec.  Dig.  1 
421.*] 

4.  Railroads   ({  421*)— Billing  Animals- 
Contributory  Negligence. 

Plaintiff  rode  his  horse  to  defendant's  rail- 
road crossing  and,  finding  it  blocked  by  freight 
trains  on  side  tracks,  followed  along  a  path 
by  the  side  of  defendant's  main  track  in  a 
switch  yard,  intending  to  cross  at  a  farther 
open  crossing.  Before  he  reached  it,  however, 
a  fast-moving  passenger  train  approached  from 
the  rear,  whereupon  plaintiff  alighted  and  at- 
tempted to  lead  his  horse  down  a  steep  em- 
bankment; but  the  horse  palled  back  and  got 
into  the  way  of  the  train  and  was  killed.  Held, 
that  plaintiffs  negligence  in  endeavoring  to  lead 
the  horse  down  the  embankment,  and  not  the 
negligence  of  the  defendant  in  operating  the 
train,  was  the  proximate  cause  of  the  accident. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |S  1501-1508,  1510;  Dec.  Dig.  | 
421.*1 

Error  from  Superior  Court,  Whitfield  Coun- 
ty; A.  W.  Fite,  Judge. 

Action  by  S.  Ia  Poston  against  the  Western 
&  Atlantic  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

T^e,  Peeples  &  Jordan,  of  Atlanta,  and 
Maddox,  McCanny  &  Shumate,  of  Dalton,  for 
plaintiff  in  error.  W.  ISL  Mann,  of  Dalton, 
for  defendant  in  error. 

HILL^  C.  J.  [1]  Plaintiff  sued  to  recover 
the  value  of  a  horse  killed  by  the  running  of 
defendant's  locomotive  and  train.  He  was 
given  a  verdict,  and  the  defendants  mT)tion 
for  a  new  trial  was  overruled.  The  case  is 
here  on  the  general  statutory  grounds  alone. 
There  is  no  material  controversy  in  the  evi- 
dence^ which,  briefly  stated,  is  as  follows: 
Plaintiff  was  riding  the  horse  in  question  in 
the  town  of  Tunnel  HlIL  He  came  to  a  pub- 
lic crossing,  and  found  it  blocked  by  a  freight 
train.  He  started  up  the  track,  riding  in  a 
little  path  along  the  edge  of  the  ties.  At  this 
point  there  were  three  tracks,  the  main  line 
in  the  center  and  a  side  track  on  each  side. 
He  came  to  another  crossing  a  few  hundred 
yards  north  of  the  first  crossing,  and  found 
that  this  was  also  blocked  by  a  freight  tr&in, 
so  he  continued  riding  alongside  the  track 
in  the  little  pathway  described.  About  200 
feet  before  he  reached  the  third  crossing, 
which  was  open,  and  by  which  he  intended 
to  cross,  he  heard  a  fast  passenger  train  of 
the  defendant  coming  behind  him.  It  was 
running  very  fast,  and  the  plaintiff  just  had 
time  to  jump  down  off  his  horse  and  attempt 
to  pull  him  down  from  the  pathway  on 
which  he  had  been  riding.    At  this  point  the 


*For  other  cases  see  same  toplo  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  R^'r  Indszes 


CkL) 


WESTERN  A  A.  R.  CO.  t.  POSTON 


1043 


embankment  was  10  or  15  feet  high,  and  the 
little  pathway  was  from  4  to  5  feet  wide. 
The  horse  pulled  back  nearer  the  track,  and 
the  train  struck  him  and  killed  him.  The 
whistle  was  not  blown,  nor  the  bell  rung, 
and  the  plaintiff  did  not  know  the  train  was 
approaching  until  it  was  right  on  him.  The 
track  is  straight  from  the  tunnel  to  where 
the  horse  was  hit,  and  the  only  reason  why 
the  plaintiff  did  not  hear  the  train  was  be- 
cause the  wind  was  blowing  in  his  face  and 
directly  toward  the  oncoming  train;  and 
presumably  the  only  reason  he  did  not  see 
the  train  was  because  he  did  not  look  back. 
This  was,  In  substance,  the  plaintiff's  evi- 
dence. 

The  engineer  of  the  passenger  train  that 
killed  the  horse  testified  that  he  saw  the 
plaintiff  riding  alongside  the  track  and  In 
the  direction  of  the  second  crossing,  just 
north  of  the  depot,  and  that  when  the  train 
got  within  a  short  distance  of  the  plaintiff  it 
was  running  about  45  miles  an  hour.  "When 
I  got  within  a  short  distance  of  him,  ♦  •  ♦ 
he  got  down  from  the  horse  and  attempted  to 
pull  him  down  the  bank,  which  at  that  point 
is  steep  and  on  a  fill  some  10  or  15  feet  high. 
The  horse  wheeled  around,  and  I  saw  that 
he  was  pulling  back,  i  put  the  brakes  on 
in  emergency,  and  the  engine  passed  him, 
but  he  backed  into  the  train,  and  the  corner 
of  the  mail  car  struck  and  knocked  him 
down.  The  reason  I  did  not  blow  at  him  was 
because  there  was  plenty  of  room  tor  him 
alongside  the  track,  and  he  was  in  safety 
until  the  horse  began  pulling  back  when  he 
tried  to  lead  him  down  the  bank." 

We  think,  under  this  evidence,  construed 
most  favorably  for  the  plaintiff,  he  was  not 
entitled,  under  the  law,  to  a  recovery  for 
several  reasons: 

[2]  First  He  was  guilty  of  the  grossest 
sort  of  contributory  negligence  In  riding 
alongside  the  track  in  the  switch  yards  of 
the  defendant  The  fact  that  there  was  a 
pathway  alongside  the  track  gave  him  no  Im- 
plied permission  to  use  It;  It  being  in  the 
switch  yard  of  the  defendant  Southern  Ry. 
Oo,  ▼.  Mouchet,  3  Ga.  App.  271,  50  S.  E.  927 ; 


Grady  y.  Georgia  R  Ga,  112  Ga.  668,  87  S. 
E.  861. 

[3]  The  fact  that  both  crossings  were 
blocked  by  freight  trains,  which  were  on  the 
side  tracks,  was  sufficient  to  put  him  on  no- 
tice that  some  train  was  expected  on  the 
main  line;  and  to  ride  in  such  proximity  to 
the  main  track,  with  another  train  expected, 
was  grossly  negligent  on  his  part,  even  if  he 
had  had  a  right  otherwise  to  use  the  path- 
way for  that  purpose. 

[4]  And,  again,  his  effort  to  lead  the  horse 
down  the  steep  embankment  caused  the  horse 
to  pull  back  and  to  get  in  the  way  of  the 
oncoming  train;  and  this  was,  the  proximate 
cause  of  the  killing  of  the  horse.  It  was  the 
effort  of  the  plaintiff  to  get  his  horse  down 
the  embankment  and  from  a  situation  of 
danger  in  which  his  own  negligence  had 
placed  It 

And,  finally,  even  If  It  be  conceded  that  the 
defendant  was  guilty  of  negligence  in  run- 
ning too  fast  and  In  falling  to  blow  the  whis- 
tle or  ring  the  bell,  yet  the  fact  that  the 
train  was  expected  was  not  only  indicated  by 
the  positions  of  the  freight  trains  on  the 
side  tracks,  but  could  have  been  seen  or 
heard  by  the  plaintiff  by  the  use  of  his 
senses.  The  very  fact  which  he  gives  as  the 
reason  why  he  did  not  see  the  oncoming 
train  shows  his  negligence  very  clearly;  for 
he  says  he  went  upon  the  pathway  without 
looking  back  to  see  if  the  train  was  In  sight, 
and  the  evidence  is  undisputed  that  the  track 
was  straight,  and  if  he  had  looked  back  he 
would  have  seen  It  coming.  Therefore  the 
negligence  of  the  defendant  was  small  as 
compared  with  the  negligence  of  the  plain- 
tiff, and  for  this  reason  constituted  no  gronnd 
for  recovery.  It  is  perfectly  clear  that  the 
plaintiff's  own  negligence  caused  him  to  lose 
his  horse;  and,  while  this  court  is  reluctant 
to  interfere  with  the  verdict  of  a  Jury,  and 
will  not  do  so  on  disputed  issues  of  fact,  yet 
where  the  evidence  shows  that  the  verdict 
was  wliolly  unauthorized  a  new  trial  will  be 
granted. 

Judgment  reversed. 
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AUGUSTA-AIKEN  RY.  &  ELFXTTRIO  COR- 
PORATION V.   SIBERT.      (No.  4,528.) 

(Court  of  Appeal*  of  Georcria.     Jan.  22,  1913.) 

(Syllahug  hy  the  Court.) 

1.  Inrtbuctions  Not  Erroneous. 

There  was  no  error  in  the  instructions  of 
the  court  to  which  exceptions  are  taken. 

2.  Oabbiers  (I  318*)— Carriage  of  Passen- 
gers—Action FOB  Injuries— Sufficiency 
OF  Evidence. 

The  evidence  authorized  the  verdict,  and 
the  trial  judge  did  not  abuse  his  discretion  in 
overruling  the  motion  for  a  new  trial. 

[Dd.  Note. — For  other  cases,  see  Carriers. 
Cent.  Dig.  §S  1270,  1307-1314;  Dec.  Dig.  ( 
318.*] 

(Additional  SyHalus  by  Edited  Staff.) 

3.  Appeal  and  Errob  (§  979*)  —  Review  — 
Discretion  of  Tbial  Co ubt— Refusal  of 
New  Tbial. 

The  discretion  of  the  trial  court  in  refusing 
a  new  trial  will  not  be  disturbed  on  review,, 
where  there  is  any  evidence  to  support  the  ver- 
dict 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3871-3873;  Dec  Dig.  § 
979.*] 

4.  Appeal  and  Erbob  (§  933*)— Review- 
Presumptions. 

The  Court  of  Appeals  will  not  presume 
that  the  trial  judge  failed  to  exercise  his  discre- 
tion when  he  refused  to  grant  a  new  trial  in  a 
c^se  where  it  was  palpable  that  the  verdict  was 
against  the  preponderance  of  the  testimony, 
since  every  public  officer  is  presumed  to  per- 
form his  duty. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3425,  3772-3776;  Dec 
Dig.  I  933.*] 

5.  Tbial  (§  194*)—In8TBUction&— Invading 
Pbovincb  of  Juby. 

An  instruction  that  a  street  railway  com- 
pany is  bound  to  stop  its  cars  at  points  of  des- 
tination a  reasonable  time  to  enable  passengers 
to  get  off  in  safety,  and  failure  to  give  them  a 
reasonable  time  would  be  negligence,  and  if  the 
passenger  was  injured  in  attempting  to  alight 
while  not  being  allowed  sufficient  time,  by  the 
sudden  movement  of  the  car,  defendant  would 
be  liable,  was  not  objectionable  as  an  instruc- 
tion that  certain  facts  constitute  negligence. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  $1  413,  439-441,  446-454,  456-406;  Dec 
EHg.  S  194.*] 

•6.  Carriers  (8  303*)— Cabbiage  of  Passbn- 

QEBB— Cabe  Required. 

It  is  the  duty  of  a  carrier  to  provide  means 
for  passengers  to  disembark  at  destination,  and 
to  stop  the  vehicle  a  reasonable  time  for  that 
purpose. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  TWg.  S§  1216,  1218,  1224-1243 ;  Dec.  Dig. 
S  303.*] 

7.  Tbial    (|    194*)— Instbuctions— Invading 

Pbovince  op  Juby. 

An  instruction  that,  if  the  jury  were  satis- 
fied that  plaintiff  could  not  by  the  exercise  of 
ordinary  care  and  diligence  have  avoided  the  in- 
jury to  herself,  she  would  be  entitled  to  a  ver- 
dict, was  not  objectionable  as  stating  what  facts 
constituted  negligence. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §§  413,  439-Wl,  44(>-454,  456-406;  Dec. 
Dig.  §  1^*1 

S.  Trial  (|  290*>— Instbuctions— Constbuc- 
TioN  AS  A  Whole. 

An  instruction  that  if  the  jury  were  satis- 
fied  that  plaintiff  could   not  by   ordinary   care 


have  avoided  the  Injury  to  herself  was  not  ob- 
jectionable as  excluding  other  defenses  set  np 
by  defendant,  where  those  defenses  were  fully 
dealt  with  in  other  instructions. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
T>ig.  li  705-713.  715,  716,  718;  Dec.  Dig.  { 
296.*] 

9.  Tbial  (8  253*)  —  Instructions— Ignoring 

Issues. 

The  contention,  in  an  action  for  injuries  to 
a  passenger,  that  the  defense  that  the  injury 
was  due  to  accident,  was  not  presented  to  the 
jury,  cannot  be  sustained  where  the  judge  re- 
ferred to  it  three  times,  though,  while  discussing 
the  scope  of  the  presumption  of  negligence*  be 
told  the  jury  that  if  plaintiff  was  injured  while 
a  passenger,  and  if  they  were  satisfied  that  she 
could  not  by  ordinary  care  have  avoided  the 
injury  to  herself,  she  would  be  entitled  to  re- 
cover, unless  the  carrier  rebutted  the  presump- 
tion of  negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  81  613-623 ;    Dec.  Dig.  8  253.*] 

Error  from  City  Court  of  Richmond  Coun- 
ty;   Wm.  P.  Eve,  Judge. 

Action  by  Ethel  Slbert  against  the  Augus- 
ta-Aiken Railway  &  Electric  Corporation. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     AfiSrmed. 

Boykin  Wright  and  Geo.  T.  Jackson,  both 
of  Augusta,  for  plaintiff  in  error.  Wm.  U. 
Fleming,  of  Augusta,  for  defendant  in  ^ror. 

RUSSELL,  J.  This  was  an  action  for 
damages  for  personal  injuries  which  the 
plaintiff  alleged  were  due  to  the  negligence 
of  the  defendant  street  railway  company. 
The  Jury  returned  a  verdict  In  favor  of  the 
plaintiff,  and  exception  ia  taken  to  the  Judg- 
ment of  the  trial  Judge,  refusing  a  new  trial. 
The  plaintiff  alleged  that  she  was  injured 
while  alighting  from  one  of  the  defendant's 
cars.  The  only  act  of  negligence  alleged 
was  that  the  company  suddenly  and  with- 
out warning  started  the  car  while  the  peti- 
tioner was  in  the  act  of  alighting.  The  de- 
fenses set  up  were  (1)  that  the  injury  was 
the  result  of  the  plaintiff's  own  negligence; 
(2)  that  the  plaintiff,  by  the  exercise  of  ordi- 
nary care,  could  have  avoided  the  conse- 
quences of  the  negUgence  alleged  against  the 
defendant;.  (3)  that  the  alleged  Injury  was 
the  result  of  an  accident  pure  and  simple; 
(4)  that  the  defendant  and  its  servants  exer- 
cised ordinary  care  and  diligence.  It  is  in- 
sisted by  counsel  for  the  street  railway  com- 
pany that  the  overwhelming  weight  of  the 
credible  testimony  required  a  verdict  in  its 
favor,  and  that  the  preponderance  of  testi- 
mony in  its  favor  is  so  unequivocal  and  man- 
ifest that  the  failure  of  the  trial  Judge  to 
grant  a  new  trial  in  this  case  presents  an 
instance  of  an  abuse  of  that  discretion  with 
which  he  is  charged  by  law. 

[3]  This  court,  being  one  for  the  correc- 
tion of  errors  of  law  and  equity,  has  in  no 
case  Jurisdiction  to  declare  that  a  trial  Judge 
has  abused  the  discretion  lodged  in  him  by 
law,  merely  because,  seemingly,  the  prepon- 
derance of  the  evidence  is  with  the  losing 


•For  other  casM  see  same  topic  and  section  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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party.  The  Code  Itself  declares  that  the 
preponderance  of  the  testimony  is  not  nec- 
essarily with  the  party  whose  contention  is 
sustained  by  the  greater  number  of  witness- 
es. In  this  state  the  Jury  is  the  arbiter  of 
the  facts,  and,  though  Its  findings  are  sub- 
ject to  the  supervision  of  the  trial  judge, 
and  may  be  set  aside  by  him  in  the  exercise 
of  that  sound  discretion  with  which  he  is 
wisely  clothed  by  law  (so  much  so  that  the 
first  grant  of  a  new  trial  will  not  be  revers- 
ed, unless  it  appears  that  the  verdict  set 
aside  was  demanded  and  that  no  other  ver- 
dict could  have  been  legally  reached),  still 
this  court  has  no  such  discretion  or  func- 
tion. It  has  no  power  whatever  to  deal  with 
the  findings  of  Juries,  unless  there  was  no 
issue  of  fact,  or  unless  the  finding  of  the 
jury  upon  the  facts  was  affected  by  errors 
of  law  in  the  trial.  We  agree  with  the  learn- 
ed counsel  for  the  plaintiff  in  error  to  the 
extent  of  holding  that  inasmuch  as  the  trial 
judge  Is  in  this  state  the  only  repository  of 
that  discretion  which  enables  him  to  set 
aside  a  verdict  when  it  is  manifestly  con- 
trary to  the  preponderance  of  the  evidence, 
although  supported  by  some  testimony,  no 
trial  judge  in  this  state  should  seek  to  shun 
or  avoid  the  exercise  of  that  discretion  in 
a  proper  case.  Ofttlmes  the  exercise  of  this 
discretion  by  the  trial  judge  is  the  only  ave- 
nue for  the  administration  of  real  justice, 
and  it  then  becomes  the  most  important  trust 
delegated  to  our  judiciary.  But  the  grant 
to  the  trial  judges  of  the  right  to  exercise 
this  discretion  is  exclusive  of  any  such  right 
on  the  part  of  the  courts  of  review  of  Geor- 
gia. The  Court  of  Appeals  cannot  set  aside 
a  verdict  dependent  entirely  upon  a  pure  is- 
sue of  fact,  If  there  is  any  evidence  to  sup- 
port it.  We  do  not,  however,  agree  with 
counsel  for  the  plaintiff  In  error  that  the 
present  case  furnishes  an  Instance  in  which 
it  is  manifest  that  the  trial  judge  abused 
his  discretion  in  not  granting  a  new  trial. 
Nothing  is  adduced  in  behalf  of  this  con- 
tention except  the  large  number,  the  high 
character,  and  the  admitted  prominence  of 
the  witnesses  who  testified  In  behalf  of  the 
defendant;  and  neither  of  these  incidents  is 
necessarily  to  be  considered  by  the  trial 
Judge.  Our  law  lodges  a  supervisory  dis- 
cretion as  to  contested  issues  of  fact  solely 
in  the  trial  judge,  because  he  has  an  op- 
fwrtunlty  for  personal  observation  of  a  wlt- 
tiess,  of  which  the  courts  of  review  cannot 
avail  themselves.  He  Is  at  the  fountain-head 
of  the  stream  of  testimony.  And,  of  course, 
without  any  application  of  the  statement 
to  the  case  now  before  us,  it  is  a  fact  with- 
in our  common  knowledge  that  he  may  well 
be  impressed  (as  the  Jury  itself  is  very  prop- 
erly affected,  and  enabled  to  reach  the  truth) 
by  the  manner,  the  expression,  the  very  in- 
definable something  about  the  witness,  which 
bespeaks  sincerity  and  truth,  or  evidences 
subtlety,  concealment,  and  falsehood.     And 


yet,  in  this  particular  case,  granting  that  the 
veracity  of  every  witness  for  the  defendant 
was  unquestionable,  who  but  the  jury  and 
trial  Judge  can  say  that  the  witnesses  for 
the  plaintiff,  even  the  plaintiff  herself,  did 
not  have  the  better  opportunity  of  knowing 
exactly  what  transpired?  This  court  has 
upheld  the  trial  Judge's  exercise  of  his  dis- 
cretion in  refusing  a  new  trial  when  the 
verdict  was  supported  by  the  testimony  of 
only  one  witness,  and  when  seven  or  eight 
witnesses  on  the  opposite  side  swore  direct- 
ly to  the  contrary ;  sometimes,  too,  when  the 
verdict  rested  upon  the  testimony  of  one 
witness,  and  numbers  of  witnesses  had  testi- 
fied to  the  bad  character  of  this  witness,  and 
that  they  would  not  believe  him  on  oath. 

[4]  The  suggestion  of  counsel  that  the  fail- 
ure of  a  trial  judge  to  wisely  exercise  his 
discretion  upon  evidence  of  contested  Issues 
of  fact  might  be  remedied  by  the  presump- 
tion that  the  judge  failed  to  exercise  his  dis- 
cretion when  he  refused  to  grant  a  new  trial 
in  a  case  where  it  is  palpable  that  the  ver- 
dict is  against  the  preponderance  and  weight 
of  testimony  cannot  be  considered,  if  for  no 
other  reason  than  that  it  is  contrary  to  the 
presumption  (which  Is  essential  in  every  well 
ordered  community)  that  every  public  oflacer 
is  presumed  to  do  his  duty.  However,  In  the 
present  case,  upon  a  review  of  the  record, 
no  such  presumption  could  be  raised,  even  if 
the  rule  suggested  by  the  counsel  were 
adopted. 

[61  In  the  sixth  ground  of  the  amended 
motion  for  new  trial  it  is  insisted  that  the 
court  erred  in  charging  the  jury  as  follows: 
"Under  the  law,  the  defendant  railway  com- 
pany is  bound  to  stop  Iti^  cars  at  points  of 
destination  a  reasonable  time  to  enable  pas- 
sengers to  get  off  in  safety.  If  they  fall  to 
give  them  a  reasonable  time  to  alight  in  safe- 
ty, then  they  would  be  guilty  of  negligence ; 
and  if  the  passenger  was  injured  in  attempt- 
ing to  alight  while  not  being  allowed  suflS- 
cient  time,  and  by  the  sudden  movement  of 
the  car,  then  the  defendants  would  be  liable, 
and  the  plaintiff  would  be  entitled  to  a  ver- 
dict" This  Instruction  Is  not  subject  to  the 
complaint  made  against  It,  nor  violative  of 
the  ruling  In  Mayor,  etc.,  of  Mllledgeville  v. 
Wood,  114  .Ga.  370,  40  S.  B.  239,  Portner 
Brewing  Co.  v.  Cooper,  116  Ga.  171,  42  S.  E. 
408,  City  of  Rome  v.  Sudduth,  121  Ga.  420, 
49  S.  B.  300,  Augusta  Ry.  &  Elect  Co.  v. 
Smith,  121  Ga.  29,  48  S.  El  681,  Augusta  Ry. 
&  Elect.  Co.  V.  Weekley,  124  Ga.  385,  52  S.  B. 
444,  nor  of  the  ruling  of  this  court  in  Augusta 
Ry.  &  Elect  Co.  v.  L»yle,  4  Ga.  App.  113,  60 
S.  E.  1075,  stating  the  well-settled  principle 
that  It  is  error  for  a  trial  judge  to  instruct 
a  jury  that  certain  facts  constitute  negli- 
gence, unless  they  are  such  as  are  by  law 
made  negligence  per  se.  The  rule  was  not 
violated  because  the  Judge  In  the  present 
case  submitted  the  quality  of  the  defendant's 
acts  entirely  to  the  jury,  by  leaving  it  to  the 
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Jury  to  determine  what  was  a  reasonable 
time  for  the  stoppage  of  the  car  in  order 
that  a  passenger  might  alight  in  safety.  The 
Judge  himself  neither  stated  nor  intimated 
what  would  constitute  a  failure  to  give  rea- 
sonable time  In  which  a  passenger  could 
alight  In  safety,  and  before  the  expiration  of 
which  reasonable  time,  as  determined  by  the 
Jury,  the  car  should  not  be  again  set  In  mo- 
tion. 

[8]  It  is  the  duty  of  a  carrier  to  provide 
means  for  his  passengers  to  disembark  at 
destination.  It  is  his  duty  to  stop  his  vehicle 
and  keep  it  stopped  a  reasonable  time  for 
this  purpose.  As  to  what  was,  In  the  partic- 
ular case,  a  reasonable  time,  was  left  entire- 
ly to  the  Jury. 

[7,  8]  There  is  no  merit  in  the  contention 
that  the  court  in  charging  the  Jury  that  if 
they  were  satisfied  from  the  evidence  that 
the  plaintiff  could  not,  by  the  exercise  of  or* 
dlnary  care  and  diligence,  have  avoided  the 
Injury  to  herself,  she  would  be  entitled  to  a 
verdict,  undertook  to  charge  the  Jury  what 
facts  constituted  negligence,  or  for  the  rea- 
son that  the  court  in  this  instruction  exclud- 
ed the  other  defenses  set  up  by  the  railway 
company,  especially  the  defense  of  accident. 
The  language  of  the  instruction  itself  refutes 
the  suggestion  that  the  court  undertook  to 
state  the  facts  constituting  negligence,  and 
each  of  the  several  defenses  of  the  defend- 
ant are  so  clearly  and  fully  presented  in  the 
general  charge  that  the  criticism  sought  to 
be  presented  by  this  assignment  of  error  ap- 
pears to  be  hypercritical.  Nothing  is  better 
settled  than  that  the  court  cannot  remove 
the  injurious  effect  of  an  erroneous  instruc- 
tion except  by  calling  the  attention  of  the 
Jury  to  it,  correcting  and  withdrawing  it  in 
terms.  The  courts  have  also  uniformly  held 
that  when  the  evidence  in  conflicting,  and  one 
is  defending  upon  several  grounds,  any  one 
of  which  may  serve  to  relieve  him  from  lia- 
bility, the  failure  to  charge  upon  any  one  of 
these  defenses  requires  the  grant  of  a  new 
trial.  Duncan  v.  State,  1  Ga.  App.  118,  58 
S.  B.  248;  Atlanta  Ry.  &  Power  Co.  v..  Gas- 
ton, 118  6a.  419,  45  S.  E.  508.  But  in  the 
present  case,  as  appears  from  the  charge,  the 
trial  Judge  did  not  give  any  Incorrect  instruc- 
tions, nor  did  he  omit  proper  reference  to 
any  of  the  defenses  relied  upon*  by  the  de- 
fendant railway  company.  The  true  purport 
of  the  complaint  is,  therefore,  that  the  Judge 
in  connection  with  his  instructions  as  to 
each  of  these  defenses  did  not  reiterate  his 
instmctions  with  reference  to  all  of  the  oth- 


er defenses.  The  Jadge»  if  he  had  desired, 
might  have  qualified  the  instruction  now  be- 
fore us  by  reference  to  any  one  or  all  of  the 
other  defenses  relied  upon  by  the  defendant ; 
but  we  think  the  method  In  which  he  clearly 
and  distinctly  presented  each  of  these  de- 
fenses was  far  preferable,  and  the  manner 
in  which  all  of  the  defendant's  contentions 
were  each  separately  presented  at  the  con- 
clusion of  the  charge  certainly  leaves  the 
plaintiff  in  error  no  ground  for  complaint. 

[8]  It  cannot  be  said,  as  Is  seriously  con- 
tended, that  the  defense  that  the  injury 
was  due  to  accident  was  permitted  to  escape 
the  attention  of  the  Jury,  because  the  Judge 
referred  to  it  three  times,  and  it  must  be 
presumed  that  a  Jury  of  ordinary  intelli- 
gence would  not  act  upon  the  supposition 
that  the  defendant  was  liable,  even  though 
the  Jury  might  be  satisfied  that  the  injury 
was  the  result  of  an  accident,  merely  because 
the  Judge,  while  discussing  the  scope  of  the 
presumption  of  negligence,  and  speaking  in 
relation  to  another  phase  of  the  case,  told 
the  Jury  that  if  the  plaintiff  was  injured 
while  a  passenger,  and  they  were  satisfied 
that  she  could  not,  by  the  exercise  of  ordi- 
nary care  and  diligence,  have  avoided  the  in- 
Jury  to  herself,  she  would  be  entitled  to  re- 
cover, unless  the  defendant  carrier  rebutted 
the  presumption  of  negligence  imposed  by 
law;  for  this  is  the  plain  meaning  of  the 
instruction  when  considered  in  connection 
with  its  context. 

[21  The  controlling  issue  of  fact  in  the 
case  was  whether  the  plaintiff's  fall  occurred 
after  the  car  had  stopped  and  was  caused 
by  a  Jerk  as  the  car  started — after  having 
stopped  for  the  purpose  of  allowing  the  plain- 
tiff to  alight. 

It  seems  to  us  that,  assuming  the  veracity 
of  all  of  the  witnei'ses,  the  physical  facts 
support  the  theory  of  the  plaintiff  in  the 
lower  court;  and  the  testimony  as  to  these 
facts  is  uncontradicted.  As  stated  by  counsel 
for  the  defendant  in  error,  a  verdict  sup- 
ported by  the  direct  testimony  of  four  wit- 
nesses, and  backed  up  by  the  old  reliable 
law  of  gravitation,  will  not  be  set  aside  by 
this  court  From  the  decision  in  the  case 
of  Davis  v.  Kirkland,  1  Ga.  App.  5,  58  S.  E. 
209,  until  the  present  time,  this  court  has 
invariably  held  as  a  matter  of  law  that  it 
will  not  and  cannot  set  aside  a  verdict  sup- 
ported by  evidence  and  approved  by  the 
trial  Judge,  unless  some  error  of  law  has 
materially  affected  the  result 

Judgment  afiSrmed. 
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KNIGHT  ▼.  STATE.     (No.  4,181.) 
<Oofirt  of  Appeals  of  Georgia.     Jan.  22,  1913.) 

(Syllabus  by  the  Court.) 

Criminal  Law   ($$  53,  664*)— Homicidb   (|§ 
221,  341*)— EviDKNCB  —  Dying  Declaba- 

TIONS— I  NSTRUCTION&— DBTJNKENNESB. 

The  evidence  in  behalf  of  the  state  would 
not  have  authorized  a  finding  for  a  lower  grade 
of  homicide  than  voluntary  manslaughter,  and 
the  jury  were  not  required  to  prefer  the  state- 
ment of  the  accused,  which  set  up  the  defense 
that  the  homicide  was  committed  under  the 
fears  of  a  reasonable  man  that  a  felony  was 
about  to  be  committed  upon  him. 

(a)  Where  statements  of  a  deceased  person 
are  submitted  as  dying  declarations,  the  jury 
should  be  instructed  that  such  evidence  is  only 
admitted  by  the  court  upon  prima  facie  proof 
of  its  verity,  and  that  it  is  the  province  of  the 
jury  for  themselves  to  determine  as  to  whether 
or  not  the  testimony  upon  this  point  is  in  fact 
a  dying  declaration.  The  jury  should  also  be 
instructed  that  dying  declarations  should  be  re- 
ceived with  great  caution,  and  the  bias,  the  feel- 
ings, the  physical  and  mental  condition,  as  well 
as  the  credibility  of  the  alleged  declaration, 
should  be  weighed  by  them.  And  it  is  generally 
reversible  error  for  the  court  to  omit  to  charge 
that  alleged  dying  declarations  must  not  be  con- 
sidered by  the  jury,  unless  they  are  satisfied 
from  the  evidence  that  such  declarations  were 
made  when  the  declarant  was  in  the  article  of 
death  CDarby  v.  State,  9  Ga.  App.  701,  72  S. 
E.  182);  but  the  grant  of  a  new  trial  is  not 
required  when  it  is  undisputed  in  the  testimony 
that,  at  the  time  the  decedent  made  the  alleged 
statement,  he  was  in  fact  in  articulo  mortis. 

<b)  Drunkenness  is  no  excuse  for  crime,  and 
the  instructions  which  were  requested  were 
properly  refused.  The  fact  that  one  accused  of 
crime  waa  drunk  at  the  time  of  its  commission 
may  be  shown  as  illustrative  of  the  motive  ac- 
tuating the  accused  in  the  transaction;  but 
one  voluntarily  drunk  is  as  much  presumed  as 
any  other  person  to  intend  the  legitimate  conse- 
quences of  his  act,  and  therefore,  as  to  one 
drunk,  the  only  question  is  whether  or  not  he  in- 
tended to  do  tike  act  which  he  actually  did,  and 
not  whether  he  intended  the  result  which  actual- 
ly obtained.  If  a  drunken  man  is  sufficiently 
intelligent  to  know,  understand,  and  intend  to 
do  a  certain  act,  or  to  understand  that  a  cer- 
tain consequence  is  likely  to  result  from  certain 
specified  surroundings,  he  is  criminally  liable 
for  the  consequences  of  his  act. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |{  66,  1266,  1266;  Dec.  Dig. 
§§  53,  554;*  Homicide,  Cent.  Dig.  ||  463,  464, 
721 ;    Dec.  Dig.  f§  221,  341.*] 

Error  from  Superior  Court,  Washington 
County;  B.  T.  Rawlings,  Judge. 

W.  L.  Knight  was  convleted  of  yoluntary 
manslaughter,  and  brings  error.    Affirmed. 

J.  B.  Hyman  and  Goodwin  &  Wood,  all  of 
Sandersvllle,  and  John  R.  Cooper,  of  Macon, 
for  plaintiff  In  error.  Alfred  Herrlngton, 
Sol.  Gen.,  of  Swainsboro,  and  Hines  &  Jor- 
dan, of  Atlanta,  for  the  State. 


RUSSEILL,  J.  Plaintiff  in  error  was  In- 
dicted for  murder  and  was  convicted  of  the 
offense  of  voluntary  manslaughter.  The  pres- 
ent writ  of  error  challenges  the  Judgment  re- 
fusing a  new  trial.  It  is  uncontradicted  In 
the  evidence  that  the  deceased  (who  was  the 


brother  of  the  accused)  came  to  his  death  as 
a  result  of  a  gunshot  wound  inflicted  by  the 
latter.  Only  one  witness  testified  for  the 
state,  and  the  accused  rested  his  defense  up- 
on his  own  statement  According  to  the  tes- 
timony of  the  state's  witness,  he  heard  the 
report  of  a  gun  and  went  to  the  house  where 
these  two  brothers  lived  with  their  sister. 
He  found  the  wounded  brother  upon  a  bed, 
suffering  Intense  pain  from  a  gunshot  wound 
In  the  thigh.  The  defendant  and  the  sister 
were  present  in  the  house.  According  to  the 
testimony  of  the  state's  witness,  the  wound- 
ed man  was  apparently  in  a  dying  condition 
at  the  time  the  witness  reached  the  house, 
though  he  seemed  to  be  perfectly  rational. 
According  to  the  witness,  it  was  about  an 
hour  after  he  heard  the  gun  fire  before  he 
went  to  the  house.  The  wounded  brother 
told  the  witness,  soon  after  he  reached  the 
house,  that  the  wound  was  going  to  kill  him, 
and  about  an  hour  before  his  death,  repeat- 
ing that  he  was  going  to  die,  he  made  to  the 
witness  a  statement  which  was  submitted  by 
the  court  to  the  jury.  According  to  this 
statement  of  the  deceased,  the  accused  curs- 
ed the  deceased  and  applied  to  him  unmen- 
tionable opprobrious  epithets,  and  the  de- 
ceased slapped  the  defendant  and  told  him 
that  no  man  could  speak  in  that  way  of  his 
dead  mother.  The  defendant  got  his  pistol 
and  tried  to  come  on  the  deceased  with  it, 
but  the  deceased  took  the  pistol  away  from 
the  defendant  and  threw  him  down  on  the 
floor  and  hid  the  pistol  between  the  mattress- 
es on  the  bed.  According  to  the  statement 
of  the  deceased,  the  defendant  then  got  a 
shotgun,  and  the  deceased  tried  to  dodge  In- 
to the  room,  and,  as  he  dodged,  the  defend- 
ant flred  the  fatal  shot  According  to  the 
statement  of  the  deceased,  as  reported  by 
the  witness,  he  was  shot  at  the  door  of  one 
of  the  front  rooms  and  fell  In  through  that 
door.  The  defendant  was  standing  Just  in- 
side of  the  other  front  room ;  the  house  be- 
ing a  *'double-pen  house,"  with  two  sheds  on 
the  back  and  with  a  little  veranda  (or  open 
hallway)  between.  The  deceased  told  the 
witness  that  he  hid  the  pistol  before  he  was 
shot,  and  immediately  after  he  took  it  away 
from  the  accused,  and  the  witness  testified 
that  he  found  the  pistol  where  the  deceased 
told  him  he  had  hidden  it  The  accused 
came  into  the  room  where  the  witness  and 
the  wounded  brother  were;  he  seemed  to  be 
very  mad,  and  cursed  the  deceased  several 
times.  He  (the  defendant)  said  to  the  wit- 
ness, "I  have  been  telling  him  to  let  me 
alone,*'  and  to  his  brother  he  said,  "You 
have  been  bothering  me  so  long ;  I  have  been 
telling  you  to  let  me  alone.  You  have  been 
bothering  me.  There  is  three  or  four  more 
damned  sons  of  bitches  I  am  going  to  do  the 
same  way."  The  deceased  did  not  tell  the 
witness  he  was  making  a  statement  in  con- 


•For  other  cases  see  same  topio  and  McUon  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  SeriM  ft  Rep'r  indexes 
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templation  of  death,  bnt  lie  more  than  once 
told  him  he  was  going  to  die.  The  witness 
for  the  state  further  testified  that  the  ac- 
cused is  an  exceedingly  hard  drinker  and 
had  oeen  drinking  for  some  years,  and  that 
when  In  a  drinking  condition  he  seemed  to 
have  a  ''pick"  at  his  brother  and  at  hla  fam- 
ily. The  defendant  was  drinking  at  the 
time  of  the  difficulty,  but  not  as  drunk  as 
the  witness  had  seen  him,  and  the  accused 
was  "very  seldom  with  liquor  out  of  him." 
According  to  the  statement  of  the  accused, 
he  had  had  serious  domestic  troubles,  due  to 
separation  from  his  wife  and  children,  and, 
from  this  fact,  had  been  a  very  hard  drink- 
er. He  was  drinking  all  he  could  get  the 
day  of  the  difficulty,  though  he  was  running 
his  mill  that  aay.  According  to  his  state- 
ment, he  left  the  mill  about  1  o'clock  and 
found  his  brother,  who  had  been  plowing,  at 
the  dinner  table,  and  Inquired  of  him  what 
sort  of  plowing  he  had  been  doing  and  how 
the  plow  worked,  and  suggested  to  his  broth- 
er that  he  quit  plowing  and  lay  by  the  corn, 
whereupon  the  deceased  began  to  quarrel 
and  curse,  and  the  defendant  stated  that  he 
left  several  times  to  keep  from  having  trou- 
ble with  him.  According  to  the  defendant's 
statement,  the  deceased  followed  him  out  of 
the  room,  In  which  they  were  «^atlng,  into 
another  room,  where  the  defendant  had  gone 
to  get  a  pillow  and  lie  down  (because  he  had 
been  handling  heavy  sacks  of  com  all  mom- 
lug),  and  continued  to  quarrel  with  him. 
The  defendant  further  stated  that,  as  the 
defendant  turned  around  to  him,  the  de- 
ceased Jumped  for  a  pistol,  which  was  lying 
on  the  mantelpiece,  and  got  it,  and  the  de- 
fendant went  out.  The  deceased  met  him 
at  the  door  which  goes  out  of  the  room  to 
that  little  porch  and  hit  the  defendant  in 
his  right  temple  with  the  pistol.  The  de- 
fendant got  up  and  staggered  around  through 
that  room,  Intending  to  go  out  of  the  door, 
but  there  was  a  heavy  trunk  against  the 
door,  and,  as  he  started  to  go  out,  he  found 
the  door  was  locked,  and  the  defendant  then 
started  to  go  to  the  back  door,  and  his  sis- 
ter begged  the  deceased  to  stop  and  come 
back,  but  he  replied  that  he  was  going  to 
kill  the  defendant;  that  he  was  going  to 
put  an  end  to  the  defendant  that  day,  or  the 
defendant  was  going  to  put  an  end  to  him ; 
that  the  deceased  had  the  pistol  In  his  hand 
and  came  back,  facing  the  defendant  again; 
the  defendant  thought  he  was  going  to  kill 
him,  and  he  picked  up  a  gun  that  was  sit- 
ting in  the  corner.  The  defendant  explained 
the  actual  killing  as  follows:  "I  don't  know 
whether  he  intended  to  shoot  me  or  not,  but 
he  had  knocked  me  in  tlie  head  with  the 
pistol,  and  he  made  that  remark  again  that 
he  was  going  to  put  an  end  to  me  that  day, 
and  I  picked  up  the  gun.  To  tell  you  the 
truth,  in  raising  the  gun,  1  don't  remember 
any  more  how  that  gun  went  off  than  any- 
thing in  the  world.     I  didn't  want  to  kill 


hluL  I  didn't  Intend  to  kill  him;  no,  noth- 
ing of  the  sort  *  ♦  ♦  If  I  had,  I  could 
have  put  the  gun  on  him  up  here,  but  I  didn't 
intend  to  kill  him,  but  to  ward  him  off 
from  me  with  the  gun,  because  be  had  prac- 
tically killed  me  when  he  had  hit  me  in  the 
head — in  the  temple.  ♦  ♦  ♦  When  the 
gun  fired  he  turned  around,  started  in  the 
room.  The  pistol  had  fell  on  the  floor,  and 
the  negro  he  picked  it  up  and  put  the  pistol 
between  the  bed  and  the  mattress.  The  ne- 
gro told  my  sister  that  he  (the  negro)  had 
put  it  between  the  bed  and  the  mattress. 
He  told  me  to  give  him  the  gun,  the  negro 
did,  and  I  handed  it  to  him." 

In  the  course  of  his  long  statement  to 
the  jury  (which  it  Is  not  necessary  to  quote, 
because  much  of  it  deals  with  matters  wholly 
Irrelevant  to  the  trial),  the  defendant  also 
stated  that  his  brother  had  said  to  him  after 
the  shooting,  "You  have  shot  me,  but  I  don't 
want  you  to  be  hurt"  In  another  portion  of 
the  statement  the  accused  said  that  he  had 
not  intended  to  kill  him,  but  that  the  de- 
ceased was  on  him  and  he  was  frenzied  from 
being  knocked  down  by  the  pistol;  that  he 
had  drank  a  lot  of  whisky  up  to  that  time, 
and  protested  his.  affection  for  his  dead 
brother. 

It  will  be  seen  that  there  was  sharp  con- 
flict  between  the  testimony  for  the  state  (if 
the  jury  found  that  the  statement  of  the 
deceased  was  a  dying  declaration)  and  the 
statement  of  the  accused.  But  in  no  view 
of  the  testimony  adduced  by  the  state  could 
a  verdict  be  found  for  a  lower  degree  of 
homicide  than  voluntary  manslaughter,  and 
the  defendant's  own  statement  is  inconsist- 
ent with  the  supposition  tliat  the  gun  was 
fired  by  accident,  although  he  may  not  have 
intended  to  kill  his  brother.  The  statement 
of  the  defendant,  though  palpably  very  in- 
coherent, suggests  only  two  possible  defens- 
es: That,  acting  under  the  fears  of  a  rea- 
sonable man  that  a  felony  was  about  to  be 
committed  upon  him,  he  shot  to  defend  him- 
self against  the  pistol  In  his  brother's  hand ; 
or  that  he  fired  the  shot  while  in  a  condi- 
tion of  maudlin  drunkenness.  Neither  of 
these  positions  affords  the  accused  a  tenable 
defense.  The  Jury  could  not  find  (although 
the  defendant  said  he  feared  his  brother 
would  use  the  pistol)  that  the  shot  was  fired 
in  self-defense,  because  the  defendant  him- 
self stated  that  the  gun  was  fired  without 
his  knowing  how  it  was  discharged,  and,  fur- 
thermore, the  defendant  does  not  state  any- 
thing more  than  that  his  brother  had  the 
pistol,  and  he  does  not  state  that  he  (the  de- 
ceased) had  drawn  it  on  him,  was  attempt- 
ing to  aim  it,  or  had  pointed  it  in  his  di- 
rection. As  to  the  plea  of  drunkenness: 
This  affords  no  excuse  for  crime,  except  un- 
der the  circumstances  provided  by  the  Code, 
as  the  court  very  properly  instructed  the  Ju- 
ry. The  credulity  of  the  Jury  would  have 
been  subjected  to  a  very  severe  strain  to  be- 


Gtu) 


J.  I.  CASE  THKESHIKG  MACH.  (X>.  ▼.  DONALSON 


1049 


lieve  that  the  defendant  was  so  drunk  as  not 
to  know  that  the  gun  was  being  discharged 
In  the  direction  of  his  brother,  when,  accord- 
ing to  his  own  statement,  he  was  sufficiently 
sober,  only  a  moment  pre\'ious,  to  engage  in 
a  conversation  wldch  he  distinctly  remem- 
bered at  the  time  of  making  tliis  statement, 
and  in  which  he  discussed  with  his  brother 
even  the  minutiae  of  their  business. 

There  were  only  two  preliminary  ques- 
tions for  the  Jury  to  determine  in  its  consid- 
eration of  the  evidence:  (1)  Were  the  al- 
leged declarations  by  the  decedent  made  in 
the  article  of  death  and  when  he  was  con- 
scious of  his  condition?  And  (2)  was  this 
statement  credible  to  the  jury,  both  as  re- 
lated to  the  credibility  of  the  decedent  and 
that  of  the  witness  who  reported  it?  The 
jury  were  authorized  to  believe  the  testimony 
of  the  witness  and  the  alleged  statement  of 
the  deceased,  and,  in  our  view  of  the  case,  un- 
der this  testimony  a  verdict  finding  the  ac- 
cused guilty  of  voluntary  manslaughter  was 
demanded.  It  Is  true  that  the  Jury  should 
have  been  told  that  dj-lng  declarations  should 
be  received  with  caution,  and  should  have 
been  instructed  that  the  statement  of  the  de- 
cedent was  submitted  to  them  upon  merely 
prima  facie  evidence  of  its  verity,  and  that  it 
was  their  province  to  determine  whether  or 
not  the  evidence  submitted  showed  the  al- 
leged statement  to  be  in  fact  a  dying  declara- 
tion. But,  in  view  of  the  fact  that  the  de- 
fendant's own  statement  presents  no  defense, 
these  errors  are  not  of  sufficient  importance 
to  authorize  the  grant  of  a  new  trial. 

Complaint  is  also  made,  In  the  defendant's 
motion  for  new  trial,  that  the  charge  of  the 
court  in  this  case  is  subject  to  the  same  de- 
fect as  the  instructions  in  the  case  of  Dar- 
by T.  State,  9  Ga.  App.  701,  72  S.  B.  182.  An 
inspection  of  the  record,  however,  discloses 
that  in  the  present  case  the  court  told  the  Ju- 
ry that  "if  the  wound  is  mortal,  and,  between 
the  time  of  receiving  It  and  his  death,  he 
should  become  conscious  of  his  approaching 
death,  ♦  ♦  ♦  while  surrounded  by  that 
condition,  ♦  •  ♦  it  would  be  their  duty 
to  consider  the  statement  along  with  other 
testimony,"  etc.  And  in  immediate  connec- 
tion therewith  the  court  further  charged  the 
Jury  the  section  of  the  Code  detlning  dying 
declarations,  and  directed  the  attention  of 
the  Jury  to  the  fact  that  such  declarations 
must  be  made  by  persons  -in  the  article  of 
death.  So  that  the  instruction  in  the  pres- 
ent case  Is  not  subject  to  the  objection  urged 
In  the  Darby  Case,  supra. 

Furthermore,  there  was  no  evidence  to  dis- 
pute the  testimony  of  the  state's  witness  that 
in  the  present  case  the  declaration  was  ac- 
tually made  in  the  article  of  death.  And  for 
that  reason  even  such  an  instruction  as  that 
dealt  with  in  the  Darby  Case  would  not  be 
prejudicial  error.  The  requests  to  charge, 
so  far  as  applicable,  seem  to  be  sufficiently 
covered   In  the  general  charge,  except  the 


request  that  the  Jury  be  instructed  as  to  the 
principle  embodied  in  section  40  of  the  Penal 
Code  with  regard  to  crimes  committed  by 
misfortune  or  accident,  and  there  was  no 
error  in  refusing  this  request  for  the  reason 
that  neither  the  evidence  nor  the  defendant's 
statement  authorized  an  instruction  upon  this 
subject. 
Judgment  affirmed. 


02  Qa.  App.  121) 

J.  I.  CASE  THRESHING  MACH.  CO.  V. 
DONALSON.     (No.  4,363.) 

(Court  of  Appeals  of  Georgia.    Jan.  22,  1913.) 

(Syllahaa  hy  the  Court.) 

1.  Sales  (§  23*)— Delivery— EvinENCB. 

While  acceptance  of  a  written  offer  to  buy 
goods  may  be  shown  by  delivery  of  the  goods, 
yet  where  evidence  of  such  delivery  alone  is  re- 
lied upon  to  show  acceptance,  and  it  appears 
that  the  order  was  withdrawn  before  the  goods 
were  delivered,  the  purchaser  is  not  bound. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  S§  44-48;    Dec.  Dig.  §  23.*] 

2.  Pleading   <S   261*)— Amendment  to   An- 
swer. 

An  amendment  to  an  answer,  setting  forth 
a  new  and  distinct  defense,  may  be  allowed  at 
any  stage  of  the  case  subject  to  the  terms  pre- 
scribed in  section  5640  of  the  Civil  Code  of 
1910. 

I  EM.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §§  794-^00;   Dec.  Dig.  |  261.*] 

3.  Appeal  and  Ebrob  (S  1042^)— Habmlbss 
Ebbob. 

Where  the  evidence  in  support  of  a  legal 
defense  set  forth  in  an  answer  demands  a  ver- 
dict in  favor  of  the  defendant,  error  in  refusing 
to  strike  a  portion  of  the  answer,  which  did  not 
set  forth  any  legal  defense,  will  be  deemed 
harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  4110-4114;  Dec.  Dig.  { 
1042.*] 

Error  from  City  Court  of  Balnbridge;  W. 
M.  Harrell,  Judge. 

Action  by  the  J.  I.  Case  Threshing  Machine 
Company  against  John  E.  Donalson.  Judg- 
ment for  defendant,  and  plalntiflf  brings  er- 
ror.   Affirmed. 

See,  also,  10  Ga.  App.  428,  73  S.  E.  618. 

J.  C.  Hale,  of  Balnbridge,  for  plaintiff  In 
error.  Erie  M.  Donalson,  of  Balnbridge,  for 
defendant  in  error. 


POTTLE,  J.  Plaintiff  in  error  sued  Donal- 
son for  the  agreed  price  of  certain  macftiinery 
which  It  alleged  had  been  shipped  and  ten- 
dered to  the  defendant  in  accordance  with 
the  terms  and  conditions  of  a  written  order 
for  the  goods  which  he  had  executed.  The 
writing  stipulated  that  the  order  should  not 
be  binding  until  it  had  been  signed  both  by 
the  purchaser  and  seller  before  the  delivery 
of  the  goods,  and  that  the  order  was  taken 
subject  to  acceptance  or  rejection  by  the  sell- 
er. The  petition  alleged  that  the  goods  had 
been  shipped  and  tendered  to  the  defendant, 
but  failed  to  allege  that  the  order  had  been 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  D^lg.  Key-No.  Series  ft  Reo'r  Indezi 
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signed  by  the  seller  before  the  attempt  to 
deliver  was  made.  In  the  trial  court  the 
petition  was  dismissed  on  demurrer,  upon 
the  ground  that  it  did  not  appear  that  the 
order  had  been  signed  by  the.  seller.  This 
judgment  was  reversed  by  the  Court  of  Ap- 
peals, in  a  decision  which  held  that  the  ship- 
ment of  the  goods  was  such  an  acceptance  of 
the  order  as  to  make  It  a  mutually  binding 
contract.  Case  Threshing  Machine  Co.  v. 
Donalson,  10  Ga.  App.  428,  73  S.  E.  618. 
When  the  case  came  on  for  trial  the  second 
time,  the  defendant  offered  an  amendment  to 
his  answer,  averring  that  there  had  never 
been  any  delivery  of  the  machinery  to  the 
defendant,  that  the  machinery  had  not  been 
shipped  to  the  defendant,  and  that  he  had 
countermanded  the  order  for  the  machinery, 
and  had  never  accepted  the  same  or  any 
part  thereof.  This  amendment  was  allowed, 
over  the  objection  of  the  plaintiff  that  it  set 
forth  no  defense,  or,  if  so,  it  was  a  new  de- 
fense of  which  no  notice  was  given  in  the 
original  answer.  The  written  motion  to 
strike  the  defendant's  answer  was  overruled, 
and,  after  hearing  evidence,  the  court  direct- 
ed a  verdict  for  the  defendant  The  plain- 
tiff excepted. 

[1]  1.  The  order  was  never  signed  or  ac- 
cepted in  writing  by  the  plaintiff.  There  Is 
a  notation  on  the  order  as  follows:  "Accept^ 
ed  5/27/09,  W.  W.  R."  The  evidence  is  silent 
as  to  who  or  what  "W.  W.  R."  is.  There  is 
nothing  to  Indicate  that  these  letters  are  the 
Initials  of  any  authorized  agent  of  the  seller. 
The  acceptance  of  the  order  is  evidenced  only 
by  the  fact  that  the  goods  were  shii^d  by 
the  seller.  An  offer  to  buy  goods  may  at  any 
time  be  withdrawn  before  the  seller  has, 
indicated  an  acceptance  of  the  offer,  either 
by  a  writing  or  by  an  attempt  to  make  de- 
livery of  the  goods  in  accordance  with  the 
terms  of  the  offer.  It  appears  from  the  evi- 
dence that  the  goods  were  consigned  to  the 
plaintiff.  For  that  reason  delivery  to  the 
carrier  was  not  delivery  to  Donalson.  The 
case  turned  upon  the  question  whether  Don- 
alson bad  countermanded  the  order  before 
the  machinery  was  offered  to  him.  Upon 
this  subject,  he  testified  that  he  counter- 
manded the  order  before  the  goods  were  ship- 
ped. But  taking  his  testimony  altogether, 
in  view  of  the  uncertainty  as  to  the  exact 
date  of  the  withdrawal,  it  may  be  that  a  Jury 
could  find  that  the  goods  were  shipped  out 
before  the  countermand  was  made.  But  the 
seller  elected  to  ship  the  goods  to  Itself.  It 
therefore  retained  complete  title  and  con- 
trol over  the  goods  until  they  were  actually 
delivered  to  Donalson.  Having  the  right, 
even  after  the  goods  were  shipped,  of  either 


stopping  the  goods  In  transitu  or  of  recall- 
ing the  shipment  after  it  reached  its  destina- 
tion, the  plaintiff  cannot  complain  If  Donal- 
son exercised  his  correlative  right  to  with- 
draw his  offer  to  buy  the  goods,  even  after 
they  were  shipped  and  before  they  were  ac- 
tually tendered  to  him.  We  have  read  the 
testimony  upon  this  subject  with  the  utmost 
care.  It  demands  a  finding  that  Donalson, 
before  the  goods  were  tendered  to  him,  noti- 
fied the  seller  that  he  would  not  take  and 
pay  for  the  machinery.  Only  one  witness 
was  sworn  in  behalf  of  the  plaintiff,  and 
nowhere  in  his  testimony  does  he  deny  Don- 
alson's  statement  in  reference  to  his  having 
countermanded  the  order.  If  there  had  been 
any  issue  in  reference  to  this  question,  it 
would  have  been  the  duty  of  the  trial  Judge 
to  submit  the  same  for  decision  to  the  Jury; 
but,  the  evidence  upon  this  subject  being  un- 
disputed, the  trial  Judge  did  not  err  In  di- 
recting a  verdict  in  favor  of  the  defendant 

[2]  2.  There  was  no  error  in  allowing  the 
amendment  Generally,  pleadings  are  amend- 
able at  any  stage  of  the  cause.  Affidavit 
was  made  that  the  facts  constituting  the  new 
defense  were  not  omitted  from  the  original 
answer  for  the  purpose  of  delay,  and  the 
objections  to  the  amendment  were  not  well 
taken.    Civil  Code,  §  5640. 

[3]  3.  The  original  answer  denied  every 
material  allegation  in  the  plaintifTs  petition 
and  contained  a  plea  of  non  est  factum,  in 
addition  to  this,  the  answer  averred  that  the 
seller's  agent  represented  to  the  purchaser 
that  the  machinery  described  in  the  order 
could  be  operated  with  the  gasoline  engine 
owned  by  the  purchaser.  The  court  properly 
overruled  the  motion  to  strike  so  much  of 
the  answer  as  contained  a  denial  of  the  ma- 
terial allegations  in  the  petition,  as  well  as 
the  further  defense  that  the  order  had  not 
been  signed  by  the  purchaser.  It  was  error 
to  refuse  to  strike  so  much  of  the  answer  as 
sought  to  set  out  the  parol  agreement  be- 
tween the  purchaser  and  the  seller's  agent 
This,  however,  was  a  harmless  error,  as  no 
such  agreement  was  relied  on  by  the  defend- 
ant; nor  was  the  court's  action  in  directing 
the  verdict  in  Ids  favor  based  upon  any  testi- 
mony in  support  of  this  plea.  By  failing  to 
introduce  evidence  in  support  of  this  plea  or 
to  insist  upon  it  as  a  defense,  the  defendant 
cured  the  error  which  had  been  conmiitted 
in  his  favor  in  refusing  to  strike  the  plea, 
and,  as  the  evidence  upon  the  defense  which 
was  valid  demanded  a  verdict  in  the  defend- 
ant's favor,  the  case  will  not  be  sent  back  on 
account  of  the  harmless  error  above  men- 
tioned. 

Judgment  affirmed. 
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(12  Ga.  App.  141) 
GITTBNS  T.  WHBIXJHBL.     (No.  4,465.) 

{Court  of  Appeals  of  Georgia.    Jan.  22,  1913.) 

(SyUalus  hy  the  Court.) 

1.  Justices  of  the  Peace  (S  159*)— Appeal 
Bon  u— Amendment. 

Appeal  bonds  are  amendable  in  any  respect 
where  Uie  amendment  does  not  prejudice  the 
-opposite  party. 

[Ed.  Note.—For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §§  550-578;  Dec.  Dig.  f 
159.*] 

2.  Evidence  (§  332*)  — Judgment  — Proop— 
Docket  Entry.  .        „ 

The  entry  on  the  docket  of  a  justice  of 
the  peace  of  a  judgment  rendered  by  him  is  the 
highest  evidence  of  the  judgment  so  rendered. 

[p:d.  Note.—For  other  cases,  see  Evidence, 
Cent  Dig.  §$  1237-1240 ;    Dec.  Dig.  §  332.*] 

S.  Justices  of  the  Peace  (8  114*)— Verdict 

—Manner  of  Record. 

While  the  better  practice  is  to  write  the 
verdict  on  the  initial  pleading,  signed  by  one  of 
the  jurors  as  foreman  and  dated,  yet  a  verdict 
written  on  a  separate  piece  of  paper  is  never- 
theless valid. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §  366;   Dec.  Dig.  i  114.*] 

i.  Justices  of  the  Peace  (|  125*)  —  Judg- 
ment—Entries—Time. 

A  judgment   rendered  by   a  justice  of  the 

peace  should  be  entered  on  his  docket  at  the 

time  of  its  rendition:    but,  if  regularly  entered 

<iuring  the  term  at  which  it  was  rendered,  it  is 

valid. 
[Ed.  Note.— For  other  cases,  see  Justices  of 

the   Peace,   Cent    Dig.   §§    300-392,   395-399; 

Dec  Dig.  f  125.*] 

b.  Fraudulent  Conveyances   (§  80*)— Con- 
sideration FOR  Future  Support. 

This  was  the  second  verdict   rendered  by 

the  jury  in  the  justice's  court  on  substantially 

the   same  facts.     The  evidence   demanded   the 

verdict  as  rendered,  and  the  judge  of  the  su- 
perior court  should  nave  ended  the  litigation  by 

entering  a  judgment  overruling   the  certiorari 

and  sustaining  the  verdict 
[Ed.  Note.— For  other  cases,  see  Fraudulent 

Conveyances,  Cent  Dig.  §§  200-209 ;    Dec.  Dig. 

I  80.*] 

Error  from  Superior  Court,  Hall  County; 
J.  B.  Jones,  Judge. 

Action  by  R.  F.  Gittens  against  Mary 
Hayes  and  W.  H.  Whelchel,  garnishee. 
From  a  Judgment  setting  aside  a  Judgment 
Against  the  garnishee  on  certiorari,  plaintiff 
appeals.    Reversed. 

Gittens  sued  Mary  Hayes  in  a  Justice's 
court  to  recover  an  account  due  tot  a  board 
bill,  and  obtained  a  Judgment  With  the 
filing  of  the  suit  he  had  summons  of  garnish- 
ment served  upon  W.  H.  Whelchel.  The 
garnishee  answered  that  he  was  not  indebt- 
ed, and,  on  tlie  trial  of  a  traverse  to  this 
answer,  the  Justice  rendered  Judgment  in  fa- 
vor of  the  garnishee.  Gittens  appealed  to  a 
jury  in  the  Justice's  court,  and  their  verdict 
was  against  the  garnishee.  On  certiorari  this 
verdict  was  set  aside  and  the  case  was  re- 
manded for  another  trial.  On  the  second 
trial  the  Jury  in  the  Justice's  court  again 
rendered   a   verdict   against   the   garnishee, 

•For  othcir  cases  see  sams  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Eep'r  Indexes 


which  was  again  set  aside  on  certiorari;  and 
the  plaintiff  excepted.  In  the  Judgment  sus- 
taining the  certiorari  no  reason  is  stated  for 
setting  aside  the  verdict.  The  petition  for 
certiorari,  so  far  as  verified  by  the  answer 
of  the  magistrate,  is  based  on  the  following 
grounds:  (1)  The  magistrate,  on  appeal  to 
a  Jury,  allowed  the  appeal  bond  to  be  amend- 
ed by  adding  thereto  the  caption  of  the  case 
to  which  the  bond  related,  and  also  by  add- 
ing that  the  appeal  was  from  the  Judgment 
of  the  Justice,  a  finding  in  favor  of  the  gar- 
nishee, and  not  the  original  defendant,  Mary 
Hayes;  there  having  been  no  appeal  as  to 
the  Judgment  rendered  against  her.  (2)  The 
Justice  erred  in  permitting  his  docket  to  be 
introduced  before  the  Jury  for  the  purpose 
of  showing  an  entry  of  Judgment  in  favor  of 
Gittens  against  Mary  Hayes,  rendered  pri- 
or to  the  Judgment  in  favor  of  the  garnishee. 
(3)  The  verdict  in  favor  of  Gittens  in  the 
Justice*8  court  was  not  written  on  any  of 
the  papers  filed  in  the  case,  but  was  on  a 
separate  piece  of  paper,  and  for  this  reason 
was  void.  (4)  At  the  time  the  appeal  was 
entered  there  was  no  Judgment  against  Whel- 
chel; consequently  no  appeal  could  affect 
him. 

It  appears  from  the  answer  of  the  magis- 
trate that  he  first  heard  evidence  in  the  main 
case,  and  then  entered  up  Judgment  against 
the  main  defendant,  Mary  Hayes,  and  that, 
after  disposing  of  this  case,  he  heard  evi- 
dence on  the  traverse  of  the  garnishment 
and  rendered  Judgment  in  favor  of  the  gar- 
nishee, but  failed  to  enter  on  his  docket  the 
Judgment  aisposing  of  the  garnishment  case. 
Later  he  entered  this  Judgment  on  the  dock- 
et, stating  why  it  had  not  been  entered  on 
the  date  of  the  trial.  It  was  not  disputed 
that  a  Judgment  bad  been  rendered  against 
the  main  defendant,  Mary  Hayes,  before  the 
garnishment  case  was  tried;  nor  was  it  dis- 
puted that  the  Justice  rendered  a  judgment 
against  Gittens,  in  favor  of  the  garnishee, 
and  that  from  this  Judgment  the  appeal  to 
the  Jury  was  taken.  There  was  no  motion 
by  the  garnishee,  on  the  trial  before  the 
Jury,  to  dismiss  the  appeal,  on  the  ground 
that  the  Judgment  against  the  garnishee  bad 
not  been  duly  entered  on  the  docket 

It  appears  from  the  record  that  the  two 
verdicts  rendered  in  favor  of  the  plaintiff 
were  based  on  substantially  the  same  evi- 
dence. The  evidence  illustrating  the  merits 
of  the  case  may  be  briefiy  stated  as  follows: 
Mary  Hayes  was  an  aged  female  who  had 
personal  property  in  money  amounting  to 
$480.  Whelchel,  the  garnishee,  was  appoint- 
ed guardian  of  her  property,  and  took  pos- 
session of  this  money.  The  evidence  shows 
that  Mary  Hayes  liad  previously  boarded 
with  Gittens,  and  that  the  amount  of  the 
suit  was  for  the  board  bill  which  she  owed 
him.  The  evidence  ^  further  discloses  the 
fact  that,  at  the  time  the  garnishment  was 
issued.     Wbelcbel  bad  in  his  possession  the 
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money  belonging  to  her.  He  claimed  to  be 
entitled  to  It  because  of  an  agreement  which 
he  had  made  with  her  that  he  should  have 
the  entire  $480  for  supporting  and  taking 
care  of  her  the  remainder  of  her  life,  and  he 
claimed  that  the  money  belonged  to  him  un- 
der this  contract  absolutely  and  was  not 
subject  to  garnishment  as  her  property. 

Ed  QulUian  and  Wm.  M.  Johnson,  both  of 
OainesYille,  for  plalntliT  in  error.  A.  C. 
Wheeler,  of  Gainesville,  for  defendant  in  er- 
ror. 

HILL,  G.  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  magistrate  was  right  in 
permitting  the  appeal  bond  to  be  amended. 
"An  appeal  bond,  and  all  other  bonds  taken 
under  requisition  of  law  in  the  course  of  a 
Judicial  proceeding,  may  be  amended."  Oivil 
Code  1910,  i  5707.  Certainly  this  is  true 
where  the  appeal  is  entered  in  good  faith 
and  no  harm  is  done  the  opposite  party  by 
the  amendment  Hendrix  v.  Mason,  70  Ga. 
523,  627.  In  the  present  case  the  amend- 
ment simply  added  to  the  caption  the  title 
of  the  case  in  which  the  appeal  was  entered, 
and  the  amendment  made  no  change  of  any 
material  part  of  the  bond.  It  is  doubtful  if 
the  amendment  was  necessary,  as  the  caption 
of  the  original  bond  set  up  in  the  magistrate's 
answer  clearly  designated  Whelchel,  the  gar- 
nishee, as  the  appellee,  and  this  necessarily 
meant  that  Gittens  was  the  appellant. 

[2]  2.  There  was  no  error  in  allowing  the 
docket  to  be  introduced  in  evidence  before 
the  Jury,  showing  that  the  Judgment  had  been 
entered  against  the  main  defendant,  Mary 
Hayes.  It  is  the  duty  of  the  Justices  of  the 
peace  to  keep  dockets  of  all  cases  brought 
before  them,  in  which  must  be  entered  the 
names  of  the  parties,  the  returns  of  the 
officers  of  the  court,  and  the  entries  of  the 
Judgments,  specifying  the  amounts  and  dates 
of  rendition  (Civil  Code,  f  4679,  par.  6),  and 
these  docket  entries  constitute  primary  evi- 
dence. N.  C.  ft  St  L.  Ry.  V.  Brown,  3  Ga. 
App.  561,  564,  60  S.   E.  319,  and  citations. 

[3]  3.  The  verdict  of  the  Jury  in  the  Jus- 
tice's court  was  not  void  because  it  was  writ- 


ten on  a  separate  piece  of  paper,  and  not  on 
any  of  the  papers  connected  with  the  case. 
As  was  said  in  Sapp  v.  Parrlsh,  3  Ga.  App. 
235,  236,  59  S.  E.  821,  "We  know  of  no  law 
which  requires  the  verdibt  to  be  written  upon 
any  particular  paper,  and  we  are  not  cited 
to  any  decision  or  statute  to  that  eflfect" 
See,  also,  Sou.  Ex.  Co.  v.  Maddox,  3  Ga. 
App.  223,  59  S.  E.  821,  822.  While  the 
better  practice  is  to  write  the  verdict  on  the 
initial  pleading,  dated  and  signed  by  the 
foreman,  none  of  these  details  are  essential 
to  a  legal  verdict 

[4]  4.  The  failure  of  the  magistrate  to  en- 
ter the  Judgment  which  he  had  rendered  in 
favor  of  the  garnishee  on  the  date  of  the 
trial  was  immaterial,  in  view  of  the  expla- 
nation made  in  his  answer;  this  explanation 
being  that  he  had  rendered  the  Judgment  and 
had  omitted  to  render  it  on  the  date  he  had 
entered  it  on  the  docket,  but  that  in  fact  he 
had  entered  this  Judgment  on  the  docket  dur- 
ing the  term.  There  was  no  question  but  that 
this  Judgment  was  the  one  from  which  the 
appeal  was  entered,  and  it  was  too  late  for 
the  appellee  to  raise  the  question  for  the 
Qrst  time  on  certiorari,  and  after  the  verdict 
in  the  appeal  case  had  been  returned  against 
him. 

[6]  5.  We  think,  under  the  evidence  set 
forth  by  respondent  in  his  answer,  that  the 
verdict  in  this  case  in  favor  of  the  plaintifT 
against  the  garnishee  was  demanded.  Wheth- 
er the  garnishee  held  possession  of  the  money 
belonging  to  Mary  Hayes,  as  guardian  or  nn* 
der  the  contract  which  he  had  made  with 
her,  certainly  he  had  no  right  to  this  money 
as  against  a  bona  fide  claim  reduced  to  Judg- 
ment in  favor  of  one  who  had  actually  previ- 
ously supported  Mary  Hayes,  giving  her  both 
board  and  lodging.  He  was  entitled  to  be 
paid,  and  the  verdict  of  the  Jury  in  the  Jus- 
tice's court  was  right,  and,  even  if  the  Justice 
committed  any  errors,  the  verdict  was  so 
strongly  demanded  by  the  evidence  that  any 
error  of  law  would  have  been  immaterial. 
We  think  therefore  the  Judge  of  the  superior 
court  erred  in  sustaining  the  certiorarL 

Judgment  reversed. 


Ga^ 
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(12  Qa.  App.  119) 

COIXINS  T.  CITY  OF  DAI/TON. 

(No.  44«5.) 

(Court  of  Appeals  of  Georgia.    Jan.  22,  1918.) 

(SyUahiu  by  the  Court.) 

L  HAWKEB8    AND   PSDDLEBS   rt   3*)— MUNIOI- 
FAL    GOBPOBATIONS     (8    642*)  —  LICENSE  — 

Tbavelino    Salesman— Beview— Evidence 

—Record. 

There  was  evidence  in  the  record,  accord- 
ing to  the  finding  of  the  jury  upon  the  trav- 
erse, which  authorized  the  inference  that  the 
accused  waB  a  peddler,  rather  than  a  traveling 
salesman;  and  hence  the  judgment  of  the  re- 
corder is  supported  hy  the  ruling  in  Kimmel 
V.  Americus,  105  Ga.  697,  81  S.  B.  628. 

(h)  A  reviewing  court  cannot  undertake  to 
decide  whether  a  conviction  of  a  viola.tlon  of 
a  city  ordinance  is  unsupported  hy  the  evidence, 
when  the  ordinance  itself  is  not  presented  in 
the  record,  and  still  the  evidence  would  ap- 
parently authorize  the  rendition  of  the  judg- 
ment to  which  exception  is  taken. 

[Ed.  Note.— For  other  oases,  see  Hawkers 
and  Peddlers,  Cent.  Dig.  |{  3-6:  Dec  Dig.  H 
8;*  Municipal  Corporations,  Cent  Dig.  %% 
1412-1415;    jyee.  Dig.  |  642.*] 

2.  Justices  of  the  Peace  (f  295*)— Cbbtio- 

BABi— Trial— Exceptions. 

As  the  certiorari  in  the  present  case  was 
called  out  of  its  order,  exceptions  to  the  an- 
swer of  the  magistrate  could  properly  he  filed 
at  any  time  during  the  first  term,  prior  to  the 
consideration  of  the  case  by  the  presiding 
judge.  Consequently  the  triu  judge  did  not 
err  in  overruling  the  objection  to  the  excep- 
tions filed  in  the  present  case,  which  he  cer- 
tifies did  not  affect  the  finding  of  the  jury  upon 
the  traverse. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  fi  793-799;  Dec.  Dig.  i 
205.*1 

&  Municipal   Obdihance— Violation— Eti- 

DENCE. 

While  the  evidence  of  the  defendant's  vio- 
lation of  the  municipal  ordinance  is  weak  and 
unsatisfactory,  it  is  snfiicient  to  authorise  the 
finding  of  the  recorder,  and  it  waa  not  error 
for  the  tried  judge  to  overrule  the  certiorari. 

Error  from  Superior  Court,  Whitfield 
(Dounty;   A.  W.  Flte,  Judge. 

Action  by  the  CSity  of  Dalton  against  L.  O. 
Collins  for  violation  of  the  peddler  ordi- 
nance. From  a  Judgment  on  certiorari  in 
favor  of  the  City,  defendant  brings  error. 
Afllrmed. 

F.  K.  McCutchen  and  C.  D.  McOntchen, 
both  of  Dalton,  for  plaintUT  In  error.  M.  CL 
Tarver,  of  Dalton,  for  defendant  in  error. 

RUSSELL,  J.    Judgment  afiHrmed. 


(11  Ga.  Arp.  s'".! 
BUC^K  et  aL  t.  DUVALL.    (No.  3,793.) 

(Court  of  Appeals  of  Georgia.    Sept  24,  1912.) 

(SyUahui  hy  the  Court.} 

Vendor  and  Purchaser  (f|  97, 193,  301,  316, 
334*)— Rescission— Purchase  Price  —  Re- 
sale OF  Property— AooouNTiNO— Value  of 
Tucber^Vbndee's  Right  to  Out. 

This  case  is  fully  controlled  by  the  decision 
rendered  when  the  case  was  lureviously  here. 
9  Ga.  App.  66d,  72  S.  E.  44.  The  defendants' 
answer  failed  to  allege  a  rescission.  There  is 
nothing  in  the  answer  to  negative  the  right  of 
the  vendee,  under  the  bond  for  titles,  to  cut  and 
sdl  the  timber,  the  value  of  which  the  defend- 
ants sought  to  set  off  against  the  plalntiflTs  de- 
mand for  the  purchase  price,  which  the  defend- 
ants were  alleged  to  have  received  in  a  resale 
of  the  property  without  notice  to  the  holder  of 
the  bond  for  title,  frhe  plaintiff's  action  wa» 
one  brought  by  the  holder  of  a  bond  for  title  to 
recover  the  amount  defendants  had  received  in 
sale  of  the  premises  described  in  the  bond  for 
title,  which  sale  had  not  been  authorized  by 
him.)  There  could  not  be  a  rescission,  unless 
the  vendors  notified  the  vendee  (the  holder  of 
the  bond  for  title)  of  their  purpose  to  rescind, 
and  tendered  him  the  amount  he  had  previously 
paid.  The  vendors,  holding  the  legal  title,  had 
the  right  to  proceed  against  the  vendee,  the 
holder  of  the  bond  for  title,  and  to  recover  the 
unpaid  purchase  price,  by  a  sale  of  the  premises 
under  their  judgment  or  could  have  recovered 
possession  of  the  land  in  question  by  buying  it 
in  at  the  sale  consequent  upon  the  levy  of  a  fi. 
fa.  for  the  unpaid  purchase  price.  In  that 
event,  the  vendors  would  have  oeen  discharged 
from  any  liability  to  repay  the  portion  of  the 
purchase  price  that  they  had  received  from  the 
vendee,   although  they   mav   have  secured   the 

Eroperty  at  a  price  far  below  its  value.  But, 
aving  elected  to  totally  disregard  their  bond 
for  title  and  the  rights  of  the  purchaser  there- 
under, the  sale  effected  by  them  must  be  treated 
as  having  been  made  by  them  as  agents  for  the 
vendee,  and  they  must  account  to  him  for  the 
price  received  by  them  on  resale,  less  the 
amount  due  to  them  by  him  upon  the  original 
purchase-money  notes.  As  to  the  right  of  a  pur- 
chaser of  land  in  possession  under  bond  for  title 
to  cut  and  sell  timber,  see  Guin  v.  Hilton  & 
Dodge  Lbr.  Co.,  6  Ga.  App.  484,  65  S.  E.  830. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  fl  161,  162,  166,  399- 
401,  844,  932,  933,  959-&80 ;  Dec  Dig.  {f  97, 
198,  301,  316,  334.*] 

Action  by  W.  L.  Dnvall  against  E.  A  Buck 
and  another.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    AfiSrined. 

Headnote  substituted  for  prior  report  in 
75  &  K  82a 

RUSSELI^  J.    Judgment  aflOrmed. 


Vor  other  cases  see  sam*  topio  and  section  NUMBER  in  Deo.  Dig.  *  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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<12  Oa.  App.  168) 

BROWN  A  HALEY  v.  BROWNING. 
(No.  4,512.) 

{Court  of  Appeals  of  Georgia.    Jan.  22,  1913.) 

(Sylldhm  ty  the  Court,} 

New  Trial  (§  70*)— Grounds. 

The  court  did  not  err  in  overruling  the 
certiorari.  The  only  issue  was  as  to  the  terms 
of  the  contract  of  rental  and  sale.  It  was  un- 
disputed that  the  defendant  in  error  sold  to 
the  plaintiffs  in  error  a  stock  of  merchandise 
and  rented  to  them  a  storehouse,  and  subse- 
quently purchased  from  them  various  articles 
of  merchandise,  as  to  the  sum  total  of  which 
the  parties  agreed.  According  to  the  testi- 
mony of  the  defendant  in  error,  there  was  an 
express  agreement  that  his  indebtedness  to  the 
plaintiffs  in  error  for  merchandise,  if  any,  was 
to  be  credited  upon  the  notes  they  had  given 
him,  with  the  stipulation  that,  up  to  the 
amount  of  the  account  due  by  him,  there  was  to 
be  a  deduction  pro  tanto  from  the  interest  ac- 
cruing upon  the  notes,  but  that  his  rental 
should  be  paid  monthly.  If  the  jury  believed 
this  testimony,  the  defendant  in  error  had  the 
right  to  sue  out  the  distress  warrant;  and  as 
the  finding  of  the  jury  was  supported  by  some 
evidence,  and  there  were  no  errors  of  law  ojn 
the  trial,  the  judge  of  the  superior  court  did 
not  err  in  refusing  another  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  SS  142,  143;    Dec.  Dig.  §  70.*1 

Error  from  Superior  Court,  Franklin 
County;   D.  W.  Meadow,  Judge. 

Distress  proceedings  by  J.  E.  Browning 
against  Brown  &  Haley.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

Alex  Johnson,  of  Royston,  for  plaintiffs  in 
error.  Dorough  &  Adams,  of  Royston,  for 
defendant  in  error. 

RUSSELL,  J.    Judgment  affirmed. 


<12  Ga.  App.  168) 

HEWITT  V.  STATE.     (No.  4,432.) 

(Court  of  Appeals  of  Georgia.    Jan.  22,  1913.) 

(Syllahuu  by  the  Court,) 

1.  CoNTEacPT    ({    30*)— Punishment— PowBB 
OF  Court. 

The  courts  of  this  state  may  he  divided  in- 
to two  classes:  First,  those  courts  which  are 
expressly  created  by  the  Constitution,  such  as 
the  Supreme  Court  and  the  Court  of  Appeals, 
the  superior  courts,  justices'  courts,  and  courts 
of  ordinary;  and,  second,  such  other  courts  as 
are  authorized  by  the  Constitution  to  be  estab- 
lished by  legislative  enactment,  such  as  the  city 
courts.  The  courts  first  above  mentioned  have 
an  inherent  power  to  define  contempts,  which 
power  cannot  be  abridged  or  taken  away  by 
legislative  action.  In  re  Fite,  11  Ga.  App.  665, 
76  S.  EL  397 ;  Bradley  v.  State.  Ill  (5a.  168, 
36  S.  B.  630,  50  L.  R.  A.  691,  78  Am.  St  Rep. 
157.  Courts  of  the  second  class  mentioned, 
with  reference  to  contempts,  are  restricted  to 
the  legislative  classification  set  out  in  Civ.  Code 
1910,  {  4643,  and  their  power  to  define  con- 
tempts or  punish  therefor  does  not  extend  to 
any  cases  not  therein  set  out.  Bradley  v. 
State,  supra. 

[Ed.  Note.— For  other  cases,  see  Contempt. 
Cent.  Dig.  §§  91,  93,  94;    Dec.  Dig.  §  30.*] 


2.  Contempt  (8  30*)  —  Punishment  —  Power 
OF  Court. 

The  city  court  of  La  Grange  is  not  a  con- 
stitutional court,  in  the  sense  of  having  been 
expressly  created  by  the  Constitution;  hot  it 
was  created  by  legislative  enactment  (Acts 
1899,  p.  385),  under  authority  given  by  the 
Constitution  to  the  Legislature.  It,  therefore, 
has  no  inherent  power  to  define  contempts,  but 
is  limited  to  those  set  out  in  Civ.  Code  1910,  I 
4643. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  §§  91,  93,  94;    Dec.  Dig.  §  30.»1 

3.  Error  of  Law— Contempt. 

The  alleged  contempt  of  which  plaintiff 
in  error  was  adjudged  guilty,  under  the  facts, 
does  not  fall  under  any  of  the  cases  of  con- 
tempt set  out  in  section  4(H3.  CSv.  Code  1910, 
supra;  and,  for  this  reason,  toe  judgment  find- 
ing him  guilty  of  contempt  of  court  was  con- 
trary to  law. 

Error  from  City  Court  of  La  Grange;  H. 
H.  Revill,  Judge. 

Sam  Hewitt  was  convicted  of  contempt, 
and  brings  error.    Reversed. 

M.  U.  Mooty  and  Arthur  Greer,  both  of 
La  Grange,  and  S.  Holdemess,  of  Carrollton, 
for  plaintiff  in  error.  Henry  Reeves,  SoL,  of 
La  Grange,  for  the  State. 

HILL,  C  J.    Judgment  reversed. 


(12  Ga.  App.  140) 
EDWARDS  V.   ROBERTS.      (No.   4.454.) 
(Court  of  Appeals  of  Georgia.    Jan.  22,  1913^) 

(SyUahui  hy  the  Court.) 

1.  Physicians  and  Surgeons  ({§  14,  18*)— 
Malpbactigb— Cabb  Requibed— Petition. 
The  Code  of  this  state  declares  that  **a 
person  professing  surgery  must  bring  to  the 
exercise  of  his  profession  a  reasonable  degree 
of  care  and  skill,  and  that  any  injury  resulting 
from  a  want  of  such  care  and  skill  will  be  a 
tort  for  which  a  recovery  may  be  had."  Civ. 
Code  1910,  {  4427.  The  exercise  of  this  de- 
gree of  care  and  skiU  is  the  measure  of  profes- 
sional duty  in  all  cases,  and  whether  this  de- 
gree of  care  and  skill  has  been  exercised  in  a 
given  case  is  a  question  of  fact  for  the  jury. 
5  Thompson  on  Negligence,  §  6713;  Akridge 
V.  Noble,  114  Ga.  949,  41  S.  E.  7a  Under  the 
Code  section  quoted  and  the  rules  of  law  above 
announced,  a  petition  in  the  suit  of  a  woman 
against  a  physician  and  surgeon  to  recover 
damages  for  alleged  malpractice  was  not  sub- 
ject to  general  demurrer,  the  petition  alleging 
in  substance,  that  the  defendant  had  made  an 
unskillful  and  improper  diagnosis  of  her  phys- 
ical condition;  that  following  this  incorrect 
diagnosis  he  removed  her  left  ovary,  although 
it  was  not  diseased,  and  its  removal,  in  whole 
or  in  part,  was  unnecessary  and  against  her  ex- 
pressed desire;  that  this  removal  of  the  ovary 
was  due  to  his  want  of  knowledge  and  skill  as 
a  surgeon,  and  to  his  reckless  disregard  of  her 
health;  tnat  after  this  unskillful  and  unnec- 
essary operation,  and  without  giving  the  peti- 
tioner proper  and  necessary  mediciQ  care  and 
treatment,  and  before  the  wound  caused  by  the 
operation  had  sufficiently  healed,  he  sent  her 
home;  that  from  want  of  care  the  wound  caus- 
ed by  the  operation  had  never  healed;  that 
the  defendant  exhibited  reckless  disregard  of 
the  petitioner's  health,  and  willfully  injured 
her  health  j  that  the  operation  was  done  with- 
out necessity  and  without  reasonable  skill  and 
care  as  a  surgeon;  and  that,  due  to  said  un- 
skillful and  unnecessary  operation,  and  lack  of 
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prop»r  care  and  treatment  after  the  operation, 
she  was  caused  to  suffer  great  pain,  hoth  men- 
tal and  physical,  which  suffering  would  be  per- 
manent, etc. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  |{  21-30,  34r-48; 
Dec.  Dig.  §$  14,  18.*] 

2.  Physicians  and  Surgeons  (§  18*)— Mal- 
practice —  Petition  —  Relevant  Allega- 
tions. 

The  allegation  that  the  plaintiff  is  "a  wid- 
ow aged  25  years,  and  is  the  mother  of  a  girl 
child  now  living,"  was  improperly  stricken  on 
the  demurrer  filed  thereto. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Gent  Dig.  I{  84-18;   Dea  Dig. 

§  la*] 

Error  from  City  Court  of  ThomasYllle; 
W.  H.  Hammond,  Judge. 

Action  by  Nettle  Edwards  against  J.  L. 
Roberts.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

Fondren  Mitchell  and  Snodgrass  &  Mac- 
Intyre,  all  of  Thomasvllle,  for  plaintiff  In  er- 
ror. Theodore  Titus,  of  ThomasviUe,  for  de- 
fendant In  error. 

HILL^  C.  J.    Judgment  reversed. 


(12  Qa.  App.  147) 

•LONG  ▼.  IVBY.     (No.  4,47a) 
(Court  of  Appeals  of  G^rgia.    Jan.  22,  1918.) 

f Syllabus  ly  the  Court.) 

CouBTs  (§  120*)— CiTT  CouBTS— Jurisdiction. 
The  city  court  of  Monroe  has  no  jurisdic- 
tion to  try  any  character  of  civil  suit,  where 
the  amount  claimed  or  involved,  inclusive  of  in- 
terest, is  less  than  $50;  and  it  appearing  from 
the  face  of  the  petition  that  the  amount  claimed 
or  involved  in  the  present  suit  was  only  $33.50, 
a  motion  to  dismiss  the  suit  for  lack  of  juris- 
diction should  have  been  sustained. 

[Ed.  Note.— For  other  cases,  see  Ck>urt8,  Cent 
Dig.  §{  413-436;  Dec.  Dig.  {  120.*] 

Error  from  City  Court  of  Monroe;  A.  C 
Stone,  Judge. 

Action  by  O.  B.  Ivey  against  J.  T.  Long. 
Judgment  for  plalntifT,  and  defendant  brings 
error.    Reversed. 

J.  H.  Felker,  of  Monroe,  for  plaintiff  In  er- 
ror. E.  W.  Roberts,  of  Monroe,  for  defend- 
ant in  error. 

HILL,  C.  J.  This  was  a  ball  trover  suit, 
brought  In  the  city  court  of  Monroe;  the 
plaintiff  alleging  in  his  petition,  and  stating 
in  his  affidavit  for  bail,  that  the  property 
sued  for  was  of  the  value  of  $33.50.  When 
the  case  was  called  for  trial,  a  motion  was 
made  to  dismiss  the  suit,  on  the  ground  that 
the  city  court  of  Monroe  was  without  juris- 
diction, as  the  amount  involved  was  less  than 


$50.  This  motion  was  denied,  and  a  verdict 
was  rendered  for  the  plaintiff  for  $30. 

The  single  assignment  of  error  relied  upon 
in  this  court  Is  as  to  the  refusal  to  dismiss 
for  want  of  jurisdiction.  The  act  of  the 
Legislature  creating  the  city  court  of  Mon- 
roe (Acts  ld05,  p.  303),  relating  to  the  sub- 
ject of  jurisdiction,  \a  as  follows: 

"Section  1.  Be  it  enacted  by  the  General 
Assembly  of  Georgia,  and  it  is  hereby  enact- 
ed by  authority  of  the  same,  that  the  city 
court  of  Monroe,  to  be  located  in  the  city  of 
Monroe,  In  the  county  of  Walton,  is  hereby 
established  and  created  with  civil  and  crim- 
inal jurisdiction  over  the  whole  county  of 
Walton,  concurrent  with  the  superior  court, 
to  try  and  dispose  of  all  civil  cases  of  what- 
ever nature,  wherein  the  amount  claimed  or 
Involved,  inclusive  of  interest,  is  as  much  as 
fifty  dollars,  except  those  of  which  the  Con- 
stitution of  this  state  has  given  to  the  su- 
perior court  exclusive  jurisdiction;  ♦  •  ♦ 
that  the  jurisdiction  herein  conferred  shall 
include  not  only  the  ordinary  suits  by  peti- 
tion and  process,  but  also  all  other  kinds  of 
suits  and  proceedings  which  now  or  hereaft- 
er may  be  in  use  in  the  superior  courts,  ei- 
ther under  the  common  law  or  statute." 

The  jurisdiction  of  the  court  is  limited  by 
this  section  to  all  civil  cases  of  whatever  na- 
ture, where  the  amount  claimed  or  involved 
is  more  than  $50,  and  the  court  has  no  juris- 
diction in  any  case  of  a  civil  character  where 
the  amount  claimed  or  involved,  inclusive  of 
interest,  is  not  as  much  as  $50.  A  plea  to 
the  jorlsdictlon,  on  this  ground,  which  was 
filed  at  the  trial  term  of  the  court  was  over- 
ruled on  the  ground  that  it  came  too  late; 
but  under  Civil  Code  1910,  |  6665,  where  a 
want  of  jurisdiction  appears  on  the  face  of 
the  proceedings,  it  may  be  taken  advantage 
of  on  motion  at  any  time.  The  lack  of  ju- 
risdiction being  in  reference  to  the  subject- 
matter,  any  judgment  in  the  case  was  a 
mere  nullity,  and  the  court  of  its  own  mo- 
tion could  have  dismissed  the  suit  Gower 
V.  Fowler,  1  Ga.  App.  814,  67  S.  EI  1054. 

The  fact  that  the  suit  was  one  to  recover 
personal  property  would  not,  we  think,  give 
the  court  jurisdiction,  where  the  value  of  the 
personal  property  was  less  than  $50;  for,  al- 
though a  suit  in  trover  is  primarily  for  the 
purpose  of  recovering  personal  property,  yet 
the  value  of  the  property  \b  a  necessary  ele- 
ment of  such  suit,  and  must  be  stated,  both 
in  the  petition  and  in  the  affidavit  for  bail, 
and  in  such  suit  the  plaintiff  has  an  election 
to  take  a  money  judgment  for  the  value  of 
the  property. 

Judgment  reversed. 
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(12  Ga<  App.  117) 

GEORGIA,  F.  ft  A.  RT.  CO.  v.  ANDERSON 
&  CO.     (No.  4.194.) 

(Court  of  Appeals  of  Georgia.     Jan.  22,  1913.) 

(Syllahua  hy  the  Court.) 

1.  Pbocesb  (S  52*)— City  Courts— Skbvicb  of 
Pbocess. 

Service  of  process  from  the  city  court  of 
Bainbridge  is  not  legal  service,  when  made  hy 
a  deputy  sheriff  who  has  not  been  legally  ap- 
pointed deputy  sheriff  of  that  court,  as  required 
by  the  act  establishing  the  court. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  f§  59-63 ;   Dec  Dig.  §  52.*] 

2.  Action  (§  45*)— Joinder— Failure  to  Ad- 
just Olaim— Recovery  of  Penalty. 

Although  recovery  for  the  penalty  provided 
by  law  for  the  failure  of  a  carrier  to  adjust  and 
pay  a  claim  within  the  time  limit  is  absolutely 
dependent  upon  the  establishment  of  a  right  to 
recover  the  full  amount  of  the  claim  itself,  nev- 
ertheless both  the  damages  and  the  penalty  are 
recoverable  in  the  same  action. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  §S  378-i48 ;  Dec.  Dig.  §  45.  ♦] 

Error  from  City  Court  of  Bainbridge; 
W.  M.  Harrell,  Jndge. 

Action  by  Anderson  &  Company  against  the 
Georgia,  Florida  &  Alabama  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  errori    Reversed. 

T.  S.  Hawes,  of  Bainbridge,  for  plaintiff 
in  error.  Russell  &  Custer,  of  Bainbridge, 
for  defendant  in  error. 


BBLL,  J.  [1]  1.  The  first  headnote  sufB- 
ciently  presents  our  ruling  upon  the  subject 
of  service.  The  decision  in  this  case  must 
be  absolutely  controlled  by  the  ruling  of  the 
Supreme  Court  in  the  case  of  McCalla  y. 
Verdell,  122  Qa.  801,  60  S.  E.  943. 

[2]  2.  The  next  question  presented  Is: 
Did  the  city  court  of  Bainbridge  have  Juris- 
diction to  try  the  case?  This  question  is 
raised  in  two  ways  by  the  pleadings:  First, 
by  the  demurrer;  and,  secondly,  by  the  plea 
to  the  Jurisdiction.  In  each  of  these  the 
plaintiff  in  error  contends  that  the  real 
amount  involved  was  only  $30,  and  that  the 
plaintiff  had  no  right  to  Join  his  actions. 
Acts  1906,  p.  102;  Civil  Code  1910,  f  2778. 
Of  course,  if  this  case  was  properly  brought, 
and  the  plaintiff  in  the  court  below  had  a 
right  to  Join  his  claim  for  damages  with  the 
penalty  provided  by  the  statute  in  the  same 
suit,  the  contention  of  the  plaintiff  in  error 
is  not  well  taken,  and  that  brings  us  to 
the  consideration  of  the  question  as  to 
whether  or  not  a  suit  can  be  maintained  to 
recover  damages,  together  with  the  statutory 
penalty,  in  the  same  count  of  the  same  ac- 
tion.    In  our  opinion  the  law  permits  such 


Joint  action  for  the  penalty  and  for  the 
damages  which  have  accrued  to  the  claimant^ 
with  the  liability  imposed  upon  the  claimant 
of  failing  altogether  to  recover  the  penalty 
unless  he  shall  recover  the  full  amount 
claimed  as  damages.  After  providing  for 
the  verification  of  claims,  section  2778  pro- 
vides: "In  the  event  such  claim  is  not  ad- 
Justed  and  paid  within  the  time  limited,  the 
carrier  shall  be  liable  for  interest  thereon 
at  the  legal  rate  from  the  date  of  the  filing 
of  the  claim  until  the  payment  thereof,  and 
shall  also  be  liable  for  a  p^ialty  of  fifty  dol- 
lars for  every  such  failure  to  adjust  and  pay 
said  claim,  to  be  recovered  by  the  party 
damaged  in  any  court  of  competent  Jurisdic- 
tion: Provided,  that  unless  such  claimant 
shall  in  such  action  recover  the  full  amount 
claimed,  no  penalty  shall  be  recovered,  but 
the  recovery  shall  be  limited  to  the  actual 
loss  or  damage  or  overcharge,  with  Interest 
thereon  from  the  date  of  filing  said  claim.** 
From  the  wording  of  this  section,  as  well 
as  from  the  fact  that  it  will  be  noted  that, 
in  the  creation  of  the  right  of  action,  but  one 
continuous  sentence  is  employed  to  fix  both 
rights  of  the  claimant,  it  is  manifest  to  us 
that  it  was  not  the  intention  of  the  General 
Assembly  tx>  fasten  upon  a  claimant  the 
hardship  of  taking  two  bites  at  the  cherry 
— ^to  sue  first  for  the  recovery  of  the  dam- 
ages claimed,  which  had  not  been  adjusted, 
and  thereafter  by  a  separate  suit,  perhaps  in 
a  different  court,  proceed  to  make  out  the 
claim  for  the  penalty,  when  the  statute  it- 
self provides  that  if,  in  suing  for  damages, 
the  claimant  does  not  recover  the  full 
amount,  he  cannot  recover  the  penalty. 
E  con  verso,  if  he  does  recover  the  full  amount 
of  his  claim,  he  is  entitled  to  recover  the 
penalty.  It  was,  we  think,  the  intention  of 
the  Legislature  not  to  require  the  claimant 
to  do  more,  in  order  to  affix  the  penalty, 
than  to  prove  the  full  amount  of  hto  claim, 
with  interest  When  that  la  done,  liability 
for  the  penalty  follows  as  a  matter  of  law. 

Taking  this  view  of  the  matter,  we^  of 
course,  hold  that  the  city  court  of  Bain- 
bridge had  Jurisdiction  of  this  cause  of 
action,  for  the  reason  that  the  claim  is  over 
$50,  and  nothing  is  better  settled  than  that, 
where  the  Jurisdiction  of  a  court  is  governed 
by  the  amount  sued  for,  the  amount  claimed 
is  the  amount  that  controls.  From  what  we 
have  said,  it  follows  that  the  Judge  properly 
struck  the  plea;  but,  inasmuch  as  the  ruling 
upon  the  point  of  service  was  erroneous, 
the  motion  to  dismiss  upon  that  ground 
should  have  been  sustained.  The  judgment 
as  a  whole  must  be  reversed. 

Judgment  reversed. 
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(12  Gft.  App.  864) 

FOURTH  NAT.  BANK  OF  FAYETTEVILl4B>, 
N.  C,  V.  CONSOLIDATED  STEAM- 
BOAT CO.  et  aL  (two  cases). 
(Nos.  2,394,  2,395.) 

(Court  of  Appeals  of  Georgia.) 
(8yllahu9  hy  the  Court.) 

1.   COBPOBATIONS   (§  648*)— CLAIMS  BY  THIRD 

Pebsoks— Property  or  Corporation, 

To  set  aside  and  annul  the  sale  by  a  cor- 
poration of  all  its  assets,  and  to  subject  them 
to  the  payment  of  his  debt,  a  creditor  must 
usually  invoke  aflSrmative  equitable  relief. 
While  claim  caaes  are  adjudicated  in  accord- 
ance with  the  general  principles  of  equity,  a 
plaintiff  in  fi.  fa.,  who  seeks  to  subject  the  as- 
sets of  a  corporation  which  were  sold  by  the 
corporation  to  the  claimant  prior  to  the  levy, 
in  alleged  violation  of  its  corporate  powers, 
must,  in  the  absence  of  proof  of  an  intent  to 
delay,  defraud,  or  hinder  creditors,  ask  the  in- 
tervention of  equity  to  set  aside  the  sale,  where 
at  most  there  is  merely  an  apprehension  that 
the  sale  in  question  may  jeopardize  his  inter- 
ests. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  §§  2182-2186;  Dec  Dig.  § 
548.  ♦] 

2.  Corporations  (|  387*)— Powers— Deter- 
mination—I  ntbrest  or  Third  Persons. 
Unless  it  appears  that  an  act  of  a  corpo- 
ration, though  it  be  unauthorized  and  ultra 
vires,  was  detrimental  to  the  interests  of  a 
third  party,  he  is  not  directly  interested  in  the 
determination  of  the  question  as  to  whether 
the  corporation  acted  without  and  beyond  the 
scope  of  its  powers. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  |S  1548-1553;  Dec  Dig.  § 
887.*] 

8.  Fraudulent  Conveyances  ({  155*)--In- 
tention  or  Grantor  -*  Knowledge  or 
Grantee. 

In  order  that  the  act  of  a  debtor  in  selling 
his  propert^r  may  be  held  to  be  fraudulent  in 
law  as  against  his  creditors,  the  conveyance 
must  have  been  "made  with  intention  to  delay 
or  defraud  creditors,  and  such  intention  known 
to  the  party  taking.  A  bona  fide  transaction  on 
a  valuable  consideration,  and  without  notice  or 
ground  for  reasonable  suspicion,  shall  be  val- 
id."   Civ.  Code  1910.  {  3224,  par.  2. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,   Cent.   Dig.  §  493;    Dec  Dig.  | 

165.*] 

4.  Corporations  (|  376*)  —  Powers  —  Pur- 
chase or  Stock  or  Other  Corporation. 
So  far  sjb  its  creditors  are  concerned,  a 
corporation  may  exchange  all  of  its  property 
for  stock  in  another  and  different  corporation, 
provided  the  change  in  the  form  of  its  assets 
is  not  detrimental  to  any  of  its  creditors,  and 
provided  the  sale  or  exchange,  in  the  case  of 
a  public  corporation,  does  not  tend  to  defeat 
or  lessen  competition.  Apparently  competi- 
tion was  not  lessened  in  the  present  case,  nor 
was  that  the  purpose  of  the  sale.  The  appar- 
ent effect  of  the  sale  of  the  boat  in  the  pres- 
ent case,  and  of  payment  of  the  purchase  price 
in  stock  in  another  transportation  company, 
was  to  create  competition.  It  certainly  did 
not  diminish  it 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, CentDig.  {|  1525-1529;  DecDig.  {  375.*J 

6.  Payment  or  Purchase  Price. 

There  is  no  principle  of  law  which  re- 
quires a  buyer  to  pay  twice,  or  to  pay  more 
than  the  property  is  worth. 


Error  from  City  Court  of  Savannah ;  Da- 
vis Freeman,  Judge. 

Actions  between  the  Fourth  National  Bank 
of  Fayettevllle,  N.  C,  and  the  Consolidated 
Steamboat  Company  and  others.  From  the 
Judgments,  the  Bank  brings  error.    Affirmed. 

Wm.  L.  Clay,  of  Savannah,  for  plaintiff  in 
error.  Wm.  B.  Stephens,  of  Savannah,  for 
defendants  in  error. 

RUSSELL,  J.    Judgments  affirmed. 


(12  Qa.  App.  137) 
ATLANTIC  COAST  LINE  R.  CO.  v.  McREE. 

(No.   4,453.) 
(Ck>urt  of  Appeals  of  Georgia.    Jan.  22,  1913.) 

(8yllal>ud  l>y  the  Court,) 

Trover  and  Conversion   ({{  32,  35*)— Evi- 
dence—Pleading. 

To  make  out  a  prima  facie  case  for  recov- 
ery in  an  action  for  damages  for  a  conversion 
of  personal  property,  the  plaintiff  must  show 
title  to  the  property,  possession  in  the  defend- 
ant, a  demand  for  possession,  and  a  refusal  by 
the  defendant  to  surrender  the  property,  or  an 
actual  conversion  prior  to  the  filing  of  the  suit 
The  present  case,  being  a  suit  for  damages  for 
alleged  conversion  of  certain  described  personal 
property,  and  there  being  no  allegation  of  a  de- 
mand for  possession  and  of  refusal  by  the  de- 
fendant to  surrender  the  property  to  the  plain- 
tiff, or  of  facts  showing  a  conversion  of  the 
property,  a  demurrer,  based  upon  the  insuffi- 
ciency 01  the  allegations  to  show  these  essential 
facts,  should  have  been  sustained. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  H  191-202,  215,  216- 
Dec.  Dig.  tt  32,  35.*] 

Error  from  Oty  Court  of  Valdosta ;  0.  M 
Smith,  Judge  pro  bac 
'Action  by  W.  8.  McRee,  surviving  partner 
of  E.  J.  and  W.  A.  McRee,  against  the  At 
lantic  Coast  Line  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Reversed. 

This  was  a  suit  by  W.  S.  ^oRee,  surviving 
partner  of  E.  J.  and  W.  S.  McRee,  against 
the  Atlantic  Coast  Line  RaUroad  Company 
to  recover  the  value  of  certain  lumber,  alleg- 
ed to  have  been  delivered  to  the  railroad 
company,  and  which  had  not  been  delivered, 
but  had  been  converted.  The  petition,  in  sub- 
stance, makes  the  following  case:  On  Oc- 
tober 1,  1907,  petitioner  delivered  to  the  rail- 
road company,  at  Kinder  Lou,  Ga.,  certain 
lumber,  which  is  fully  described  in  the  peti- 
tion, consigned  to  Haskell  &  Barker  Car  Com- 
pany at  Michigan  City,  Ind.  The  railroad 
company  carried  the  limiber  away  from  Kin- 
der Lou,  "but  'lias  never  delivered  same  to 
Haskell  &  Barker  Car  Company,  but  has  ap- 
propriated same  to  its  own  use.  This  lumber 
was  worth  $422.37,  and  the  railroad  company, 
by  reason  of'  the  facts  stated  in  the  petition, 
has  damaged  petitioner  in  this  sum.  Three 
amendments  to  this  petition  were,  filed.  The 
first  alleged  generally  that  the  defendant 
company  "converted  said  lumber  to  (ts  own 
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use.**  The  second  alleged  that  "after  defend- 
ant carried  said  lumber  away  from  Kinder 
Lou,  as  stated,  It  brought  said  lumber  to 
Valdosta,  Ga.,  and  put  same  on  Its  right  of 
way  in  a  remote  place  In  the  city  of  Val- 
dosta;*' and  the  third  "tbat  immediately 
after  said  lumber  had  been  loaded  on  said 
cars  at  Kinder  Lou,  6a.,  and  before  same 
had  been  moved  away  by  the  defendant, 
plaintiffs  received  information  from  the  said 
Haskell  &  Barker  Car  Company  that  said 
order  had  been  turned  down,  and  that  they 
would  uot  receive  or  take  said  lumber;  that 
plaintiff  immediately  notdfled  the  agent  of 
the  defendant  at  Kind^  Lou  that  said  order 
bad  been  refused  by  the  Haskell  &  Barker 
Car  Company  and  that  same  could  not  be 
shipped  to  them.  Notwithstanding  said  no- 
tice, the  defendant  carried  said  lumber  away 
from  Kinder  Lou,  without  any  instruction 
from  the  plaintiffs  so  to  do,  and  have  never 
paid  plaintiffs  for  same."  To  the  original  pe- 
tition, as  well  as  to  the  amendments  thereto, 
there  was  a  demurrer,  on  the  ground  that 
no  cause  of  action  was  iftiown  by  the  allega- 
tions, because  it  was  not  alleged  that  any 
demand  had  been  made  on  the  railroad  com- 
pany for  the  lumber,  and  the  facts  did!  not 
show  any  conversion  by  the  railroad  con^ 
pany.  This  demurrer  was  overruled,  and  the 
defendant  excepted. 

E.  K.  WUcox,  of  Valdosta,  and  Bennet  ft 
Branch,  of  Quitman,  for  plaintiff  in  error. 
Whitaker  ft  Dukes^  of  Valdosta,  for  defendant 
in  error. 

HILL,  G.  J.  (after  stating  the  facts  as 
above).  We  think  the  demurrer  elhonld  have 
been  sustained.  No  demand  Is  alleged  in  the 
petition,  and  the  fticts  alleged  do  not  show 
any  conversion  of  the  lumber  by  the  railroad 
company.  Having  received  the  lumber  law- 
fully, to  be  sblppsed  to  Indiana,  the  defendant, 
on  countermand  of  the  order  by  the  con- 
signee, was  entitled  not  only  to  be  notified  of 
that  fact,  with  direction  not  to  transport  it 
to  Indiana,  but  was  also  entitled  to  notice 
as  to  wfhat  to  do  with  the  lumber,  which  was 
lawfully  in  its  possession.  The  general  state- 
ment in  the  petition  that  the  defendant  had 
converted  the  lumber  to  its  own  use  is  a 
mere  conclusion  of  the  pleader,  and  the  facts 
alleged  do  not  support  the  conclusion.  So  far 
as  disclosed  by  the  petdtion,  the  lumber  is 
now  in  the  possession  of  the  railroad  com- 
pany at  its  yard  in  Valdosta,  subject  to  the 
demand  of  the  plaintiff;  and  it  does  not  ap- 
pear that  any  demand  has  been  made,  or  was 
ever  made,  on  the  defendant  company  for 
the  lumber.  It  would  be  unreasonable  to  ex- 
pect  that  the  railroad  company  should  have 
kept  the  lumber  loaded  on  its  cars  indefinite* 
ly.    If  it  had  unloaded  the  lumber  at  Kinder 


Lou,  the  place  of  delivery  to  it  by  ibe  plain- 
tiff, without  any  order  from  the  plaintiff  to 
that  effect,  and  the  lumber  had  been  destroy- 
ed or  stolen,  the  company  would  have  been 
responsible  for  it  According  to  the  petition, 
the  lumber  was  loaded  on  the  cars  on  Octo- 
ber 1,  1907,  and  suit  was  not  filed  until  Feb- 
ruary, 1908 ;  and  there  is  no  allegation  in  the 
petition  that  between  these  two  dates  any 
demand  was  made  on  the  railroad  company 
for  this  lumber,  or  any  direction  given  as  to 
wfhat  to  do  with  it 

Certainly  the  fact  that,  in  the  absence  of 
such  instruction,  the  railroad  company  took 
the  lumber  to  Valdosta  and  put  it  in  its 
yard  is  not  sufficient  to  prove  any  conversion. 
It  is  just  as  reasonable  to  say  that  they  put 
it  in  a  safe  place,  where  it  still  is,  subject 
to  the  order  of  the  plaintiff,  so  far  as  the 
allegations  of  the  petition  indicate.  There- 
fore, whether  the  petition  be  treated  as  an 
action  of  trover  or  an  action  of  trespass,  or 
whatever  cliaracter  of  suit  it  may  be,  it  is 
defective,  In  that  it  fails  to  allege  the  neces- 
sary elements  of  a  suit  to  recover  possession 
of  personal  property,  or  the  value  thereof. 
The  allegations  do  not  show  any  conversion 
by  the  railroad  company,  any  assertion  of 
ownership  over  the  personal  property  belong- 
ing to  the  plaintiff,  or  any  act  of  dominion 
inconsistent  with  the  right  or  claim  of  the 
plaintiff,  or  any  authorized  or  unauthorized 
appropriation  by  the  railroad  company  of 
the  lumber.  There  is  no  allegation  that  the 
railroad  company  denied  the  right  of  the 
plaintiff  to  the  lumber,  or  that  it  ever  re- 
fused to  deliver  the  lumber  to  the  plaintiff 
on  instruction  of  the  plaintiff  to  deliver  it 
or  that  demand  for  delivery  had  ever  been 
made  upon  it  by  the  plaintiff.  In  the  ab- 
sence of  allegations  showing  either  a  de- 
mand and  a  refusal  to  deliver,  which  would 
amount  to  a  conversion,  or  other  facts  which 
were  sufficient  to  show  either  an  actual  or 
at  least  a  constructive  conversion  of  the 
lumber  by  the  railroad  company,  a  prima 
facie  case  for  recovery  was  not  made;  and 
therefore  the  demurrer  should  have  been  sus- 
tained. So.  Express  Co.  v.  Sinclair,  130  6a. 
872,  60  S.  Bi  849;  Phelan  v.  Vestner,  125 
6a.  825,  54  S.  B.  697;  Chambless  v.  Living- 
ston, 123  6a.  257,  51  S.  E.  314;  Loveless  v. 
Fowler,  79  6a.  184,  4  S.  E.  103,  11  Am.  St 
Rep.  407.  These  are  but  a  few  of  the  many 
decisions  of  the  Supreme  Court  which  hold, 
in  effect,  that  in  an  action  for  damages  for 
conversion  of  personalty  proof  of  title  in 
the  plaintiff,  possession  in  the  defendant 
demand  for  possession,  and  refusal  by  the 
defendant  to  surrender  the  property,  or  ac- 
tual or  constructive  conversion  prior  to  the 
filing  of  the  suiter  are  necessary  to  make  out 
a  prima  facie  case  for  recovery. 

Judgment  reversed. 
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(If  Qa.  App.  Ul) 

LUMPKIN  V.  OITY  OF  ATLANTA, 
(No.  4,177.) 

(Court  of  Appeals  of  Georgia.    Jan.  22,  1918.) 

(SyllahuB  hy  the  Court,) 
Intoxicating  Liquobs  ({|  197,  236»)— Pofl- 

BE8SI0N    WITH   InTBNT  TO    SELL— EVIDENCE. 

If  the  evidence  points  to  the  defendant's 
svd\t  of  any  offense,  it  is  that  of  selling  intoxi- 
cating liquor,  of  which  the  recorder's  court  has 
no  jurisdiction,  because  the  state  courts  alone 
have  cognizance  of  this  offense.  Moran  v.  Ci^ 
of  Atlanta,  102  Ga.  840  (2).  90  S.  E.  29a  If 
there  were  circumstances  indicating  that  the  ac- 
cused had  been  in  possession  or  control  of  the 
li<|uor  in  question,  the  evidence  of  an  illegal  sale 
might  be  sufficient  to  support  the  inference  that 
he  was  keeping  it  for  sale  in  violation  of  a  mu- 
nicipal ordinance.  But  there  being  no  such  evi- 
dence in  the  record,  and,  on  the  contrary,  the 
only  testimony  upon  that  branch  of  the  case  be- 
ing to  the  effect  that  the  whisky  was  in  fact  ob- 
tamed  from  one  other  than  the  defendant,  upon 
the  street,  and  not  upon  the  premises  of  the 
defendant,  the  evidence  is  insufficient  to  au- 
thorize conviction,  and  tiie  judge  of  the  superior 
court  erred  in  overruling  the  certiorari.  The 
slight  circumstance  which  connected  the  accused 
with  the  alleged  sale  (and  in  this  case  the  cou- 
clusioit  that  the  liquor  was  kept  for  sale  must 
depend  on  proof  of  a  sale)  did  not  exclude  every 
other  reasonable  hypothesis  than  that  the  one 
pint  of  whisky  which  was  found,  partly  con- 
sumed, in  the  defendant's  house,  was  kept  for 
the  purpose  of  illegal  sale. 

[Eid.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  if  216,  800-322 ;  Dec.  Dig. 
H  197,  236.*] 

Brror  from  Superior  CJourt,  Fnlton  Comi- 
ty; G^.  L.  Bell,  Judge. 

W.  M.  Lumpkin  was  convieted  of  haying 
liquor  In  his  posaesslon  with  intent  to  sell, 
and  brings  error.    Reversed. 

John  W.  Cox,  of  Atlanta,  for  plaintiff  in 
error.  J.  L.  Mayson  and  W.  D.  Ellis,  Jr., 
both  of  Atlanta,  for  defendant  in  error. 

RUSSELL,  J.    Judgment  reversed. 


(12  Oa.  App.  167) 

KNOWLES  V.  FARMERS'  BANK  OF 
JENKINSBURG.  (No.  4,506.) 

(Court  of  Appeals  of  Georgia.    Jan.  22,  1913.) 

(8yUahu$  ly  the  Court,) 
Bills  awd  Notes   (§  625*) — ^New  Trial  (J 

159*)— SUFITCIENCT   OF   BVIDENOS  —   BONA 
FIDB  PUBOHABBBS. 

There  is  no  assignment  of  error  as  to  any 
ruling  during  the  trial,  nor  any  complaint  as  to 
the  charge  of  Uie  court  and,  as  the  evidence  au- 
thorizes the  finding  of  the  jury,  there  was  no 
error  in  refusing  a  new  triaL  The  circum- 
stances were  sufficient  to  indicate  that  the  hold- 
er of  the  note  purchased  it  before  maturity, 
and  the  jury  had  the  right  to  base  their  verdict 
upon  the  circumstantial  evidence  of  the  holder's 


title  as  an  innocent  purchaser  before  the  ma- 
turity of  the  note,  rather  than  upon  the  testi* 
monj^  adduced  to  show  that  the  plaintiff  was 
not,»in  fact,  a  bona  fide  holder  of  the  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Genu  Dig.  ii  1832-1839;  Dec  Dig.  | 
526:*  New  Trial,  Cent  Dig.  I  819;  Dec  Dig. 
I  159.*] 

Error  from  City  Gourt  of  Jackson;  H.  M. 
Fletcher,  Judge. 

Action  by  Fanners'  Bank  of  Jenkinsburg 
against  J.  M.  Knowles.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    AflOrmed. 

G.  L.  Redman,  of  Jackson,  for  plaintiff  in 
error.  W.  E.  Watkins,  of  Jackson,. for  de> 
fendant  in  error. 

RUSSELL,  J.    Judgment  afiHrmed. 


(U  Ga.  App.  164) 

SAVANNAH  ELECJTRIG  CG.  T.  JGHNSON. 

(No.  4,498.) 

(Gourt  of  Appeals  of  Georgia.    Jan.  22,  191&) 

(SyUabut  5y  the  Court.) 

L  Tbial  (I  293*)— Submission  or  Issuss— 
Duty  or  Judob. 

It  is  the  dut7  of  the  trial  judge,  to  submit 
to  the  jury  all  the  issues  raised  hy  the  plead- 
ings and  the  evidence.  In  the  present  case  there 
was  evidence  to  support  the  second  count  of  the 

EetitioxL  upon  which  the  verdict  was  based ;  and 
ence  tnis  count  was  properly  submitted  to  the 
Jury. 

.{Ed.  Note. — For  other  cases,  see  Trial,  Gent 
Dig.  ti  477-479 ;   Dec  Dig.  |  203.*] 

2.  Gabbiebs  (I  347*) — Injxtbibs  to  Passsn- 

OBBS  —  GONTBIBXTTOBT  NEOUOSHOB  —  QUES- 
TION rOB  JUBT. 

It  was  not  negligence  per  se  for  a  passen- 
ger to  attempt  to  alight  from  a  slowly  moving 
street  car,  although  he  may  have  been  an  old 
and  infirm  man.  Whether  his  act  was  so  ob- 
viousl^r  dangerous  as  to  prevent  a  recovery  for 
an  injury  received  in  attempting  to  alight  must 
be  determined  by  the  Jury,  from  aU  the  facts  of 
the  case.  Sou.  Ry.  Go.  v.  Parham,  10  Ga.  App. 
531,  73  a  E.  763,  and  citations. 

[Ed.  Note.^For  other  cases,  see  Garriers, 
Gent.  Dig.  ^^  1346-1397,  1402;  Dec.  Dig.  | 
347.*] 

8.  No  Ebbob  or  Law— Evidence  Sufticient. 
No  error  of  law  appears,  and  the  evidence 
supports  the  verdict 

Error  from  Gity  Gourt  of  Savannah;  Da- 
vis Freeman,  Judge. 

Action  by  William  Johnson  against  the  Sa* 
vannah  Electric  Gompany.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Osborne  ft  Lawrence,  of  SaTannah,  for 
plaintiff  in  error.  Twiggs  &  Gaaan*  of  Sa- 
vannah, for  defendant  In  error. 

HILL^  O.  J.    Judgment  aflSrmed* 
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tl2  Ga.  App.  106) 

WALTON  T.  GEORGIA.  F.  ft  A.  RT.  CO. 

GEORGIA.  F.  ft  A.  RY.  CO.  v.  WALTON. 

(Nos.  4,152,  4,153.) 
(Court  of  Appeals  of  Georgia.    Jan.  22,  1913.) 

(8yllahu9  by  the  Court.) 

1.  Mabter  and  Servant  (§§  228,  265*)— In- 
juries TO  Servani>— Contributory  Neo- 
LiOENCE— Effect.    . 

Under  the  law  of  this  state,  while  contribu- 
torr  negligence  on  the  part  of  an  employe  of  a 
railroad  company  may  diminish  the  amount  of 
recovery  in  a  suit  against  the  company  to  re- 
cover damages  for  his  death,  it  does  not  entire- 
ly defeat  the  right  of  recovery,  and  the  plain- 
tiff makes  out  a  prima  facie  case  of  negligence 
against  the  defendant  by  proving  that  the  death 
occurred  through  the  running  or  operation  of  a 
locomotive  or  cars  of  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  M  670,  671,  877-W8,  005 ; 
Dec  Dig.  Si  228,  266.*] 

2.  Sufficiency    of    Petition— Injuries    to 
Servant.  * 

The  allegations  of  the  petition  9et  forth  a 
cause  of  action. 

Error  from  City  Court  of  Balnbrldge;  W. 
M.  Harrell,  Judge. 

Action  by  Savannah  Walton  against  the 
Georgia,  Florida  ft  Alabama  Railway  Com- 
pany. From  the  Judgment,  both  parties  bring 
error.  Judgment  on  main  bill  of  exceptions 
reversed,  and  on  the  cross-bill  affirmed. 

R.  G.  Hartsfleld  and  Erie  M.  Donalson,  both 
of  Bainbridge,  for  plaintiff  in  error.  T.  S. 
Hawes,  of  Bainbridge,  for  defendant  in  error. 

BELL,  J.  Savannah  Walton  brought  suit 
against  the  Georgia,  Florida  ft  Alabama  Rail- 
way ComiMiny  to  recover  damages  for  the 
homicide  of  her  husband.  The  jury  returned 
a  verdict  in  favor  of  the  defendant  The 
plaintiffs  motion  for  a  new  trial  was  over- 
ruled, and  she  brings  error.  Defendant  filed 
a  demurrer  to  the  petition,  which  was  over- 
ruled by  the  court,  and  exceptions  to  this 
ruling  were  preserved,  and  error  Is  assigned 
thereon  in  the  cross-bill  of  exceptions.  Brief- 
ly stated,  the  facts  are  as  follows :  The  de- 
ceased husband  of  the  plaintiff  was  an  em- 
ploy6  of  the  railway  company,  working  as  a 
brakeman.  While  in  discharge  of  his  duties, 
he  was  killed  by  being  struck  by  an  overhead 
bridge  which  the  evidence  showed  was  too 
low  to  allow  a  man  standing  upon  the  top  of 
a  train  to  pass  under  it  in  safety.  The  evi- 
dence was  in  conflict  on  the  question  of  neg- 
ligence, and  this  court  would  not  disturb  the 
verdict,  except  for  the  prejudicial  and  ma- 
terial error  of  law  committed  in  presenting 
the  case  to  the  Jury. 


[1]  The  learned  trial  Judge,  we  think,  sub- 
stantially stated  to  the  Jury  the  law  applica- 
ble to  the  issue  raised  by  the  pleadings  and 
the  evidence,  including  the  rule  as  laid  down 
by  this  court  in  the  case  of  King  v.  Seaboard 
Air  Line  Railway,  1  Ga.  App.  88,  58  S.  EL 
252;  but,  in  presenting  the  question  of  con- 
tributory negligence,  the  court  Instructed  the 
Jury  to  the  effect  that  the  burden  was  upon 
the  plaintiff  to  show  that,  at  the  time  of  the 
homicide,  the  deceased  employ^,  her  husband, 
was  entirely  free  from  fault;  that  no  negli- 
gence on  his  part  contributed  to  his  death ; 
and  instructed  them.  In  this  connection,  that, 
if  his  negligence  contributed  In  any  apprecia- 
ble degree  to  his  death,  the  plaintiff  would 
not  be  entitled  to  recover  at  all.  The  Judge 
seems  to  have  ignored.  In  his  Instructions, 
the  very  radical  change  tn  the  law  relating  to 
the  rights  of  employ^,  made  in  this  state 
by  the  act  of  1909  (which  is  codified  in  the 
Civil  Code  of  1910,  f{  2782,  2783),  as  well  as 
by  the  act  of  Congress  on  the  same  subject 
This  being  a  case  where  the  employ^  was 
killed,  this  instruction  of  the  court  placed 
upon  the  plaintiff  too  great  a  burden,  because, 
when  she  showed  that  her  husband  was  killed 
by  the  running  of  the  defendant's  locomotive 
and  cars,  she  made  out  a  prima  fade  case 
of  her  right  to  recover,  and  then  the  burden 
was  cast  upon  the  railway  company  to  show 
that  it  and  Its  agents  and  employes  had  exer- 
cised all  reasonable  care  and  diligence.  Be- 
sides, under  the  act  of  1909,  supra,  as  well 
a»  under  the  federal  statute,  it  is  not  now 
the  law  in  this  state  that  an  employ^  has 
to  be  faultless  before  he  or  his  representative 
will  have  a  right  to  recover  for  his  Injury 
or  his  death.  There  may  be  a  recovery  now» 
even  though  there  may  have  been  some  con- 
tributory negligence  on  the  part  of  the  em- 
ploy^  Injured  or  killed;  the  damages  to  be 
diminished  by  the  Jury  according  to  the 
amount  of  contributory  negligence  which 
they  find  to  exist  on  the  part  of  the  employ^. 
Contributory  negligence  may  diminish,  but 
can  never  altogether  defeat,  a  recovery.  On 
account  of  the  erroneous  Instruction  which  is 
above  discussed,  and  which  is  excepted  to, 
we  are  constrained  to  reverse  the  Judgment 
refusing  another  trial  as  to  the  main  bill  of 
exceptions. 

[2]  As  to  the  cross-bill  of  exceptions,  we 
think  the  allegations  of  the  petition  set  forth 
a  cause  of  action,  and  therefore  that  no  error 
was  committed  by  the  trial  Judge  in  overrul- 
ing the  demurrer  thereto. 

Judgment  on  the  main  bill  of  exceptions 
reversed;  on  the  cross-bill  affirmed. 
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(11  Qa.  App.  847) 

ROBINSON  T.  STATE.     (No.  4,161.) 
(Ck>urt  of  Appeals  of  Georgia.     July  10,  1912.) 

(Syllalua  hy  the  Court.) 
Game    (§    7*)  —  Cbiminal  Prosecutions    — 

*'HUNT." 

To  shoot  at  any  of  the  game  specified  in 
the  act  of  1911  (Acts  1911,  ^.  137)  during  the 
closed  season  designated  therein  is  a  violation  of 
its  terms,  which  make  it  a  penal  offense  to  hunt, 
kill,  or  destroy,  by  any  means  whatever,  be- 
tween the  dates  stated,  any  of  the  game  men- 
tioned in  the  act.  An  instruction  to  the  effect 
that  shooting,  or  shooting  at,  any  of  the  pro- 
tected game  was  "hunting**  such  game,  within 
the  purview  of  the  act  and  the  legislative  in- 
tent relating  thereto,  was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Game,  Cent. 
Dig.  §§  6,  7 ;   Dec.  Dig.  §  7.*   . 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3373,  3374.] 

Russell,  J.,  dissenting. 

Error  from  Superior  Court,  Worth  Coun- 
ty;   Frank  Park,  Judge. 

Jtfmes  Robinson  was  convicted  of  violating 
the  game  law,  and  brings  error.    Affirmed. 

The  plaintiff  In  error  was  convicted  under 
an  indictment  charging  a  violation  of  the 
game  law  of  1911  (Acts  1911,  p.  137),  and  he 
assigns  error  on  the  Judgment  overruling  his 
motion  for  a  new  trial.  The  indictment  is 
based  upon  that  part  of  section  14  of  the  act 
which  is  in  the  following  language:  "Any 
person  who  shall  hunt,  kill,  or  destroy  by 
any  means  whatsoever"  any  of  the  game 
therein  designated,  except  between  the  dates 
specified,  '*shall  be  guilty  of  a  misdemeanor ;" 
and  it  charges  that  the  accused  **did  hunt, 
with  a  shotgun,  quail,  commonly  known  as 
*bobwhite  partridges,*  during  the  closed  sea- 
son.** The  evidence  in  support  of  this  alle- 
gation makes,  in  substance,  the  following 
case:  On  the  afternoon  of  the  day  when  the 
offense  is  alleged  to  have  been  committed, 
the  accused,  in  company  with  several  other 
men,  was  in  a  cotton  field,  in  a  wagon,  ap- 
parently for  the  purpose  of  hauling  cotton. 
They  Iiad  with  them  a  shotgun,  and  the  ac- 
cused, while  in  the  field,  fired  this  gun  in 
the  direction  of  a  covey  of  partridges,  either 
while  they  were  on  the  ground,  or  Just  as 
they  flew  up  from  the  ground.  No  partridge 
was  killed  or  destroyed,  and  the  sole  ques- 
tion presented  for  the  decision  of  this  court 
is  whether,  under  this  evidence,  the  shoot- 
ing constituted  a  hunting  of  game,  within 
the  purview  of  the  act  The  trial  Judge  in- 
structed the  Jury  on  this  point  as  follows: 
"If  you  determine  that  this  defendant  did, 
on  or  about  the  time  named  in  the  bill  of 
indictment,  hunt  or  shoot  quail,  commonly 
known  as  partridges,  during  the  closed  sea- 
son— that  is,  between  the  1st  of  March  and 
the  1st  of  December — ^you  would  l>e  author- 
ized to  find  him  guilty."  The  use  of  the 
words  "or  shoot  quail"  is  objected  to,  (1)  be- 
cause the  iodictment  does  not  charge  the  ac- 
cused with  shooting,  or  shooting  at,  quail, 


but  charges  that  he  did  kill,  hunt,  and  de- 
stroy quail ;  (2)  because  the  statute  does  not 
make  it  an  offense  to  shoot,  or  shoot  at, 
quail;  (3)  because  the  words  "to  hunt  quail'* 
are  not  synonymous  with  shooting,  or  shoot- 
ing at,  quail;  and  (4)  because  there  was  no 
evidence  that  the  accused  was  hunting  par- 
tridges or  quail. 

Perry,  Foy  &  Monk,  of  Sylvester,  for  plain- 
tiff in  error.  W.  B.  Wooten,  Sol.  Gen.,  of  Al- 
bany, and  F  A.  Hooper,  of  Atlanta,  for  the 
State. 

HJUU  O.  J.  (after  stating  the  facts  as 
above).  In  construing  statutes  the  usual 
rule  is  to  give  to  words  their  ordinary  sig- 
nification, except  where  they  have  a  techni- 
cal meaning  by  reason  of  their  relation  to  a 
particular  trade  or  subject-matter,  when 
they  should  be  given  the  signification  at- 
tached to  them  by  experts.  Revised  Code 
1910,  §  4,  par.  1.  The  word  "hunt**  is  de- 
fined in  the  Standard  Dictionary  as  "to  pur- 
sue as  game,  for  the  purpose  of  killing  or 
catching,**  and  as  thus  defined,  it  may  l>e 
that  the  mere  casual  shooting,  or  shooting 
at,  game  would  not  be  included  within  the 
terms  "to  hunt  game.*'  In  construing  the 
statute  under  consideration,  as  in  the  inter- 
pretation of  all  other  statutes,  the  legislative 
intent  should  govern;  and  it  was  clearly  in- 
tended by  the  Legislature,  by  ^'he  act  In 
question,  to  protect  the  game  designated  by 
the  act,  not  only  from  destruction,  but  from 
all  molestation  that  might  prevent  th''  propa- 
gation or  in^ease  of  the  game  during  the 
closed  season.  The  hunting  of  such  game 
during  the  closed  season,  without  reference 
to  the  character  of  such  hunting  or  the  pe- 
riod of  time  in  which  it  should  be  carried 
on,  would  be  to  contravene  this  manifest 
purpose  of  the  Legislature,  and  would  there- 
fore be  a  violation  of  the  statute.  To  hold 
that  shooting,  or  shooting  at,  game  was  not 
hunting  game,  within  the  purview  of  the  stat- 
ute, would  open  wide  the  door  for  easy  eva- 
sion of  the  terms  of  the  statute;  and  we 
prefer  to  give  to  the  terms  of  the  statute 
such  construction  as  will  not  only  uphold  it, 
but  will  aid  in  the  accomplishment  of  its 
manifest  purpose.  We  therefore  conclude 
that  the  instructions  of  the  learned  trial 
Judge  were  not  erroneous.  In  our  opinion, 
lie  properly  construed  the  specific  terms  "to 
shoot,'*  or  "to  shoot  at,**  as  embraced  within 
the  general  term  "to  hunt" 

Judgment  affirmed. 

RUSSELL,  J.  (dissenting).  .A  strict  con- 
struction of  all  criminal  statutes  is  so  essen- 
tial to  the  safety  of  the  individual  citizen, 
and  the  right  of  the  Legislature  to  make  laws 
is  so  distinct  from  the  duty  of  the  courts  in 
construing  them,  that  I  am  unable  to  concur 
in  the  Judgment  of  the  majority  of  the  court 
Personally  I  am  in  hearty  sympathy  with  the 


*For  other  caMs  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key-Na  Series  ft  R«p'r  Indexes 


1062 


76  SOUTHBASTEIIN  REPORTER 


(Ga. 


result  sought  to  be  attained  by  such  a  con- 
struction as  my  Brethren  give  the  game  law 
(Acts  1911,  p.  137);  but,  as  it  Is  our  duty  in 
construing  statutes  to  give  words  their  plain 
and  ordinarily  accepted  meaning,  the  in- 
clusion or  insertion  into  the  game  law  of  a 
chance  shot  is,  in  my  opinion,  nothing  but 
legislation  by  Judicial  amendment;  and  the 
courts  have  no  power  to  make  laws.  I  do  not 
use  the  expression  "chance  shot'*  intending  to 
convey  the  impression  that  the  discharge  of 
the  defendant's  gun  was  accidental.  I 
assume,  from  the  evidence,  that  he  Intended 
to  shoot,  and  did  shoot,  at  the  partridge.  But 
when  the  General  Assembly  had  before  it  the 
subject  of  protecting  our  game^  with  full 
power  and  discretion  in  the  premises,  it  pen- 
alized only  three  classes  of  acts  which  might 
tend  to  diminish  game  or  prevent  its  increase. 
It  was  made  unlawful  to  "hunt,  kill,  or  de- 
stroy by  any  means  whatsoever."  Wo  all 
know  the  popular  meaning  of  the  words  "to 
hunt,*'  or  "to  go  hunting";  and  the  Legislature 
knew  that  when  intent  to  hunt  or  go  hunting 
had  been  succeeded  by  the  preparation,  and 
thereafter  became  an  actual  fact,  game  was 
likely  to  be  destroyed.  And  so  hunting  within 
a  designated  period  was  prohibited.  And  as 
clearly  showing  what  was  in  legislative  con- 
templation, as  explanatory  of  the  meaning 
attached  to  "hunt,"  the  other  words  used  in 
the  context  are  "kill,  or  destroy  by  any  means 
whatsoever."  The  word  "destroy"  could,  per- 
haps, have  been  omitted,  because  it  is  in- 
cluded in  "kill."  Death  is  destruction,  so 
tar  as  concerns  the  propagation  and  increase 
of  game.  The  purpose  of  tlie  Legislature 
was  to  preserve  the  life  of  a  certain  class  of 
animals  during  certain  seasons.  It  was  with- 
in its  power  to  have  prohibited  the  shooting 
at  birds,  but  it  did  not  do  so,  and  I  think  the 
language  actually  used  supplies  the  reason 
for  the  omission.  Hunting,  although  no  birds 
might  be  killed,  would  tend  to  drive  th^n 
away,  and,  perhaps^  to  Interfere  with  their 
mating,  and  with  other  steps  in  propagating. 
Killing  or  in  any  way  destroying  the  game 
would  prevent  its  Increase.  So  the  Legislature 
passed  a  law  against  game  murder,  but  It  did 
not  include  assault  with  intent  to  murder,  ex- 
cept tn  so  for  as  that  the  crime  denounced  by 
the  act  of  1911  Is  a  misdemeanor;  and  any 
one  who  attempts  to  kill  or  In  any  way  de- 
stroy the  game  mentioned  in  the  la,w  can 


(certainly  under  appproprlate  allegatloiis)  be 
conVictM  of  the  attempt,  and  likewise 
punished  as  for  a  misdemeanor.  Penal  Code, 
I  1066. 

A  conviction  of  an  attempt  to  kill  the  par- 
tridges might  be  sustained  In  the  present  case. 
But  I  cannot  approve,  as  a  l^al  instruction, 
a  charge  that  a  man  who  has  his  gun  with 
him,  while  hauling  com,  is  "hunting,**  any 
more  than  that  it  would  be  "hunting"  If  I 
should  shoot  at  a  bird  which  passed  the  open 
window  where  I  was  reading.  If  the  bird  that 
I  killed  was  within  the  prohibited  class,  and 
the  time  at  which  the  gun  was  discharged 
was  within  the  restricted  season,  I  might  be 
convicted  of  killing  the  bird,  or  destroying  it 
But  if,  in  attempting  to  kill  it,  I  missed  my 
aim,  I  could  hardly  be  said  to  be  guilty  of 
"hunting,"  in  the  proper  acceptation  of  that 
term,  unless  the  game  law  of  1911  was  in- 
tended to  penalize  and  punish  poor  marks- 
manship. 

(12  Qa.  App.  153) 
NAPIER  V.  DASHER.     (No.  4,497.) 
(Court  of  Appeals  of  Georgia.    Jan.  22,  1913.) 

(8yllahu9  hy  the  Court,) 

Costs  (f  260*)— Appeal  and  Ebbob  Q  1(X)5*1 
—Costs  on  Appeal— Pbivolous  Appeal. 
No  error  of  law  being  complained  of,  and 
the  evidence  not  only  warranting,  but  largely 
preponderating  in  favor  ot  the  verdict,  and  this 
being  the  onlv  reasonable  conclusion  which  can 
be  reached  from  the  evidence*  tiie  judgment 
overruling  the  motion  for  a  new  trial,  based 
solely  upon  the  ground  that  the  verdict  was 
contrary  to  the  law  and  the  evidence,  will  be 
affirmed,  and  the  motion  of  the  defendant  in  er- 
ror to  award  damages  for  frivoloos  appeal  will 
be  sustained. 

[Bid.  Note.— For  other  cases,  see  Costs.  Cent 
Dig.  Sf  983-996,  1002,  1003:  Dec  Dig.  |  2e0;» 
Appeal  and  Error.  (Jent.  Dig.  |§  3860-^8870. 
3948-8960 ;  Dec  l5ig.  §  1005.*] 

Error  from  City  Court  of  Macon;  Robert 
Hodges,  Judge. 

Action  between  J.  M.  Napier  and  A.  H 
Dasher.  Prom  the  Judgment,  Napier  brings 
error.    Affirmed,  with  damages. 

Jesse  Harris^  of  Macon,  for  plaintiff  In  er- 
ror. W.  D.  McNeil  and  Arthur  U  Dasher, 
Jr.,  both  of  Macon,  for  defendant  in  error. 

POTTLE,  J.  Judgment  affirmed,  with 
damages. 
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(U  Ga.  Ap|>.  lOQ 

BEKAKA8  ▼.  MAYOB  AND  OOUNOIIi  OF 
MACON.     (No.  4,2&2.) 

(Court  of  Appeals  of  Georgia.    Jan.  80,  1918.) 

(SyllahM  hy  the  Court.) 

Appeal  and  Errob  ({  534*)— Rkcobd— Biix 

OF  Exceptions. 

The  judge  of  the  superior  court  refused  to 
sauction  a  petition  for  certiorari,  but  the  peti- 
tion is  not  incorporated  in  the  bill  of  exceptions; 
nor  attached  thereto  as  an  exhibit,  and  identi- 
fied and  verified  by  the  judge  of  the  superior 
court  in  the  manner  required  by  law.  There- 
fore this  court  cannot  undertake  to  say,  and  is 
unable  to  decide,  whether  the  refusal  to  sanction 
the  petition  was  error,  and  the  writ  of  error 
must  be  dismissed.  Fleming  v.  Bainbridge,  84 
Ga.  622,  10  S.  E.  lOOa 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
Error,  Out  Dig.  If  2397,  2308;  Dec.  Dig.  § 
534.*]f 

Error  from  Superior  Court,  Bibb  County; 
N.  El  Harris,  Judge. 

Action  by  Charles  Bekakas  against  the 
Mayor  and  Council  of  Macon.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Dis- 
missed. 

C.  A.  OlawBon,  of  Macon,  for  plaintiff  in 
error.  Andrew  W.  Lane  and  Robt  W.  Barnes, 
both  of  Macon,  for  defendant  in  error. 

RUSSEOi,  J.     Writ  of  error  dismissed. 


(11  Qa.  App.  180) 

GDORGIA,  F.  ft  A.  RT.  CO.  T.  PARSONS. 

(No.  4.161.) 

(Court  of  Appeals  of  Georgia.    Jan.  SO,  1913.) 

(Syllahut  5y  the  Omtrt,) 

1.  Frauds.  Statute  of  <§  148*)— Pubadino— 

AlfTICIPATINO   DKFSNSB. 

In  a  suit  for  damages  growing  out  of  a 
breach  of  contract,  the  petition  is  not  demur- 
rable on  the  ground  that  it  does  not  set  forth 
whether  or  not  the  contract  was  in  writing. 
A  general  allegation  of  the  execution  of  a  con- 
tract is  sufficient ;  the  specific  character  of  the 
contract  being  a  matter  of  proof.  If  the  con- 
tract is  of  a  kind  required  by  the  statute  of 
frauds  to  be  in  writing,  the  presumption  is  that 
it  was  in  writing. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Out  Dig.  {§  853,  354;  Dec  Dig.  § 
14&*] 

2.  Mabteb  and  Servant  (|41*)— Action  fob 
Wrongful  Dischabob— Damages. 

"Though  suit  [for  breach  of  a  contract  of 
employment]  be  brought  before  the  term  of  hir- 
ing expired,  yet  the  recovery  may  embrace  all 
the  damages  down  to  the  expiration  of  the  term, 
the  trial  being  had  after  the  whole  of  such  dam- 
ages became  susceptible  of  definite  proof;  that 
is,  lifter  the  term  expired." 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Clent  Dig.  M  12,  60-<53;  Dec  Dig.  § 
41.*] 

3.  Masteb  and  Sebvant  ({{  40,  42*)— AxmoN 
fob  Wbonoful  Dischabob— Damages. 

In  an  action  for  wrongful  discharge  from 
employment,  the  measure  of  damages  is  the  full 
loss  which  the  discharged  employ^  sustained 
bv  reason  of  the  breach  of  the  contract  of  em- 
ployment A  diminution  is  to  be  allowed,  how- 
ever, for  any  profit  which  he  might,  by  the  ex- 


ercise of  drie  diligence,  have  received  bv  reason 
of  his  having  been  relieved  from  the  duties  of 
his  employment  The  burden  of  proof  that  such 
profit  was  made,  or  by  reasonable  diligence 
could  have  been  made,  is  upon  the  defendant 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  CJent  Dig.  if  47-49,  54-56 ;  Dec.  Dig. 
§1  40.  42.*1 

4.   COBPOBATIONB    (J    513*)— APPEAL    AND    EB- 

BOB  <§  1040*)— Pleading— Habmless  Ebbob 

—Ruling  on  Dbmttbbbb. 

Where  a  suit  is  brought  against  a  corpora- 
tion to  recover  damages  for  breach  of  contract 
the  petition  should  specifically  allege  who  rep- 
resented the  corporation  in  mtUcing  the  contract 
Where,  however,  it  appears  that  the  failure  to 
state  in  the  petition  the  name  of  the  agent  or 
officer  who  made  the  contract  could  not  have 
been  harmful  to  the  defendant  (the  contract 
having  been  admitted  by  the  defendant),  it  is 
not  cause  for  reversal  that  the  judge  overruled 
a  demurrer  based  on  such  failure. 

[Ed.  Note. — For  other  cases,  see  Oorporations, 
Cent  Dig.  §1  2017-2027,  2031-2034,  2036-2045 ; 
Dec.  Dig.  §  513  ;*  Appeal  and  Error,  Cent  Dig. 
§i  4089-4105;  Dec  Dig.  {  1040.*] 

5.  Appeal  and  Ebbob  ({   1052*)— Review— 
Habmless  Ebbob— Admission  of  E)videnoe. 

Although  much  of  the  evidence  objected  to 
on  the  ground  that  it  was  secondary  in  char- 
acter was  subject  to  this  objection,  yet  the  er- 
ror in  admitting  it  was  rendered  harmless  by 
the  fact  that  the  primary  evidence  was  subse- 
quently admitted. 

[E>d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4171-4177;  Dec  Dig.  | 
1052.^] 

6.  New  Tbial  (|  41*) — Gbounds— Habmless 
Ebbobp-Admission  or  £}vidbncb. 

A  new  trial  will  not  be  granted  because  of 
the  admission  of  evidence,  although  clearly  ir- 
relevant and  immaterial,  which  is  shown  by  the 
record  to  have  been  entirely  harmless,  and  could 
not  have  affected  the  substantial  rights  of  the 
objecting  party.  No  error  of  law  of  a  material 
or  hurtful  character  seems  to  have  been  commit- 
ted in  the  trial  of  the  case,  and  the  verdict  Is 
supported  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cfent  Dig.  §§  67-71 ;   Dec  Dig.  I  41.*] 

£«rror  from  City  Oourt  of  Bainbridge ;  W. 
M.  Harrell,  Judge. 

Action  by  W.  R.  Parsons  against  the  Geor- 
gia, Florida  &  Alabama  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

This  was  a  suit  to  recover  damages  for  tbe 
wrongful  discharge  of  an  employ^.  It  was 
alleged  in  the  petition  that  the  petitioner 
was  under  contract  with  the  defendant  rail- 
way company;  that  his  contract  of  employ- 
ment was  to  continue  from  March  15,  1909, 
to  January  1,  1910;  that  under  the  contract 
he  was  to  receive  a  salary  of  |150  per  month, 
payable  monthly  in  advance;  and  that  he 
was  discharged  without  cause  before  the  ex- 
piration of  his  contract  The  petition  was 
filed  on  November  16,  1910,  and  was  for  the 
recovery  of  the  full  amount  alleged  to  have 
been  due  under  the  contract  from  the  date 
of  tbe  discharge — June  14,  1909— until  the 
termination  of  the  contract — January  1, 1910. 
The  petition  failed  to  allege  that  the  con- 
tract was  in  writing,  failed  to  state  what 
agent  or  officer  of  the  railway  company  made 
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the  contract  with  the  plaintiff,  and  failed  to 
set  out  specifically  the  plaintiff's  duties  un- 
der the  contract,  alleging  generally  that  he 
was  employed  in  the  capacity  of  trainmaster 
from  March  15,  1909,  to  January  1,  1910,  at 
a  salary  of  $150  per  month,  to  be  paid 
monthly.  The  defendant  demurred  generally, 
and  on  the  special  grounds,  among  others, 
that  the  petition  failed  to  attach  a  copy  of 
the  contract  in  question  or  to  allege  whether 
the  contract  was  written  or  oral;  that  the 
allegations  of  the  petition  showed  that  the 
suit  was  prematurely  brought,  for  the  reason 
that  the  time  for  the  completion  of  the  con- 
tract had  not  expired,  and  that  suit  was 
brought  for  the  entire  amount  which  would 
have  been  due  under  the  contract;  that  it 
failed  to  show  that  the  discharged  employ^ 
had  not  obtained  or  could  not  have  obtained 
employment  elsewhere.  The  court  overruled 
the  demurrer.  The  plaintiff  obtained  a  ver- 
dict for  $756.74,  and  the  defendant  made  a 
motion  for  new  trial  on  the  general  grounds, 
and  on  numerous  special  grounds,  alleging 
error  In  the  admission  of  secondary  evi- 
dence, and  of  irrelevant  and  immaterial  evi- 
dence, and  in  the  charge  of  the  court  The 
case  came  to  this  court  upon  exceptions  to 
the  overruling  of  the  demurrer,  and  the  over- 
ruling of  the  motion  for  a  new  trial. 

T.  S.  Oawes,  of  Bainbridge,  for  plaintiff  in 
error.  John  R.  Wilson  and  M.  B.  O'Neal, 
both  of  Bainbridge,  and  Lfttle  &  Powell,  of 
Atlanta,  for  defendant  in  error. 

BELL^  J.  (after  stating  the  facts  as  above). 
[1]  1.  It  is  well  settled  by  the  rulings  of  this 
court  and  of  the  Supreme  Court  that,  where 
proceedings  are  brought  to  enforce  rights 
arising  under  a  contract,  a  failure  to  allege 
whether  the  contract  was  in  writing  or  was 
an  oral  contract  cannot  be  taken  advantage 
of  by  demurrer.  If  the  contract  is  of  a  kind 
which  the  law  requires  to  be  in  writing,  it 
will  be  presumed  that  it  was  in  writing ;  but, 
under  the  general  allegation  of  a  contract 
and  of  the  breach  thereof,  evidence  would  be 
admissible  to  prove  the  character  of  the  con- 
tract— whether  it  was  in  writing  or  in  parol. 
BYeeman  v.  Matthews,  6  Ga.  App.  164,  64  S. 
E.  716 ;  Draper  v.  Macon  Dry  Goods  Co.,  103 
Ga.  663,  30  S.  E.  566,  68  Am.  St.  Rep.  136 ; 
Walker  v.  Bdmundson,  111  Ga.  457,  36  S.  B. 
800. 

[21  2.  Was  the  suit  prematurely  brought? 
Section  3588  of  the  Civil  Code  (1910)  gives 
three  remedies  to  the  discharged  employ^, 
as  follows:  He  may  sue  immediately  for  any 
special  injury  from  the  breach  of  the  con- 
tract Or,  treating  the  contract  as  rescind- 
ed, he  may  sue  for  the  value  of  the  services 
rendered.  Or  he  may  wait  until  the  expira- 
tion of  the  time  of  service,  under  the  con- 
tract, and  sue  to  recover  his  entire  wages. 
In  the  present  case  the  employ^  did  not 
wait  until  the  expiration  of  the  time  of  his 
contract  before  filing  suit,  but  brought  auit 


for  the  entire  amouht  due  him  nnder  the 
contract  from  the  date  of  his  discharge  dowB 
to  the  expiration  of  the  term  of  the  contract. 
This  section  of  the  Code,  so  far  as  this  rem- 
edy is  concerned,  has  been  construed  by  the 
Supreme  Court  and  by  this  court.     In  the 
case  of  Roberts  v.  Rigden,  81  Ga.  440-442, 
7  S.  E.  742,  it  is  held  that,  *'though  suit  be 
brought  before  the  time  of  hiring  has  ex- 
pired, yet  the  recovery  may  embrace  all  the 
damages  down  to  the  expiration  of  the  term 
[of  the  contract],  the  trial  being  had  after 
the  whole  of  such  damages  became  suscepti- 
ble of  definite  proof;  that  is,  after  the  term 
expired." .  In  the  course  of  the  opinion  Chief 
Justice  Bleckley  says,  in  speaking  of  this 
matter:   **That  the  state  of  facts  down  to 
the  time  of  trial,  or  rather  down  to  the  ex- 
piration of  the  term  of  hiring,  the  trial  hav- 
ing ^een  had  afterwards,  could  be  consid- 
ered in  order  to  ascertain  the  plaintiff's  dam- 
ages resulting  from  the  alleged  breach,  was 
ruled   ♦    •    ♦    in  the  case  of  Roberts  v.  Crow- 
ley."   81  Ga.  439,  7  S.  E.  740.    In  that  case 
it  is  broadly  held  that  "all  relevant  facts 
transpiring  between  the  time  of  the  wrongful 
discharge  of  a  servant  and  the  trial  of  his 
action  therefor  (the  same  being  an  action 
for  breach  of  the  contract  of  employment, 
and  brought  before  the  contract  term  had 
expired)  may  be  considered  in  estimating  the 
damages."    And  the  measure  of  damages  was 
held  to  be  the  amount  due  under  the  con- 
tract from  the  date  of  this  breach  to  the 
time  of  the  trial,  deducting  therefrom  any 
sums  which  may  have  been  earned  by  the 
discharged  employ^  subsequently  to  his  dis- 
charge.    In  the  present  case,  as  has  been 
stated,  suit    was    brought    for    the    entire 
amount  claimed  to  be  due  under  the  con- 
tract from  the  date  of  the  discharge  to  the 
time  for  the  completion  of  the  contract    The 
trial  of  the  case,  however,  took  place  after 
the  expiration  of  the  time  for  the  completion 
of  the  contract,  and  under  the  decision  cited 
all  damages  would  be  recoverable  that  had 
been   incurred   by   the  discharged  employ^; 
in  other  words,  the  amount  that  would  be 
due  him  from  the  time  of  his  discharge  to 
the  time  of  the  trial,  less  any  amount  which 
had  been  earned  by  him  in  otlTer  employ- 
ment, he  being  under  duty  to  exercise  dili- 
gence to  lessen  the  damages  in  the  matter. 
As  was  said  by  this  court  in  Realty  Co.  v. 
Ellis,  4  Ga.   App.   405,   61   S.  E.  834:   •The 
plaintiff,  when  the  defendant  wrongfully  dis- 
charged him,  had  the  right  to  sue  at  once 
and  to  prove,  and  to  recover  for,  all  dam- 
ages which  may  have  accrued  up  to  the  date 
of  the  trial." 

[31  3.  While  the  discharged  employ^  is  un- 
der a  legal  duty  to  lessen  any  damages  which 
he  may  have  received  by  reason  of  an  im- 
proper discharge,  and,  for  that  purpose,  to  use 
diligence  in  seeking  employment  elsewhere, 
yet  he  need  not  allege  in  his  petition  any 
lessening  of  the  damai^es  by  earnings  ftom 
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any  otber  source,  this  being  a  matter  of  af- 
flrmatiye  defense;  and  the  burden  of  proof 
is  on  the  defendant  to  show  that  the  dis- 
charged servant  had  obtained,  or  by  the  ex- 
ercise of  proper  diligence  could  have  ob- 
tained, other  employment  subsequent  to  his 
discharge.  Roberts  v.  Crowley,  supra;  Real- 
ty Co.  V.  Ellis,  supra;  Jackson  v.  Atlantic 
Coast  Line  Ry.  Co.,  8  Ga.  App.  498,  69  S.  E. 
919. 

[41  4.  The  ground  of  the  demurrer  which 
called  for  a  statement  in  the  petition  as  to 
the  person  with  whom  the  alleged  contract 
was  made,  or  as  to  wbat  agent  of  the  com- 
pany made  the  contract,  is,  we  think,  well 
taken.  The  defendant  was  entitled  to  have 
this  information.  But  ttiis  was  a  special  de- 
murrer, and  could  have  been  easily  met  by 
amendment  Reviewing  the  entire  record, 
however,  we  think  that  no  harm  was  done  by 
the  fact  that  this  ground  of  tlie  demurrer 
was  overruled;  for  It  is  admitted  in  the  de- 
fendant's ansvi'er  that  the  plaintiff  was  em- 
ployed as  trainmaster,  as  alleged  in  the  peti- 
tion, and,  since  the  contract  of  employment 
was  admitted  by  the  defendant,  it  would 
seem  to  have  been  immaterial  who  represent- 
ed the  defendant  in  making  the  contract 
The  question  of  authority  to  make  the  con* 
tract  could  not  be  material,  in  view  of  the 
admission  that  the  contract  as  alleged,  was 
made,  and  that  the  employ^  was  discharged 
because  of  inefficiency,  nonperformance  of  his 
duties  under  the  contract,  and  disobedience 
of  instructions  of  his  employer.  In  other 
words,  the  contract  was  admitted,  and  the 
discharge  was  admitted,  but  the  defense  re- 
lied upon  was  a  justification  of  the  discharge. 
So,  even  assuming  that  the  trial  Judge  should 
have  compelled  the  petitioner  to  give  the  in* 
formation  called  for  by  the  special  demurrer, 
his  failure  to  do  so  could  not  have  been 
harmful  under  the  facts  disclosed  by  this 
record*  Wrightsville  v.  Vaughan,  9  Ga.  App. 
872  (5),  71  S.  E.  691. 

The  other  grounds  of  the  demurrer  need 
not  be  specially  considered,  because  we  think 
they  are  without  merit  There  was  no  error 
in  overruling  the  demurrer  on  any  of  the 
grounds  stated.  At  least  there  was  no  error 
of  sufficient  gravity,  under  all  the  facts  dis- 
closed by  the  record,  to  Justify  this  court  in 
sending  the  case  back  for  another  trial,  based 
on  any  error  in  the  Judgment  on  the  de- 
murrer. 

[6]  6.  A«  to  the  motion  for  a  new  trial:    A 


great  deal  of  the  evidence  offered  by  the 
plaintiff  was  objected  to  on  the  ground  that 
it  was  secondary  in  character ;  that  the  evi- 
dence as  to  the  facts  sought  to  be  shown  was 
in  writing;  that  this  evidence  illustrated  the 
question  as  to  the  authority  of  the  plaintiff's 
employment  Witnesses  who  had  been  officers 
of  the  defendant  company  testified  as  to 
their  official  connection  with  it  and  as  to 
their  duties  as  such  officials,  and  as  to  the 
fact  of  the  plaintiff's  employment.  All  of 
these  exceptions  may  be  disposed  of  by  the 
statement  that  they  were  fully  cured,  if  mer- 
itorious when  first  made,  by  the  subsequent 
introduction  of  written  evidence  claimed  to 
be  primary.  In  view  of  the  fact  however, 
that  there  was  no  contradiction  that  the 
plaintiff  was  in  fact  employed  as  trainmas- 
ter (his  employment  being  admitted  by  the 
defendant  company)  and  performed  the  du- 
ties of  trainmaster,  it  would  seem  that  the 
method  in  which  these  facts  were  shown, 
whether  by  parol  or  by  writing,  was  imma- 
terial. 

[6]  A  great  deal  of  testimony  was  objected 
to  on  the  ground  that  it  was  wholly  imma- 
terial and  irrelevant,  and  it  is  true  that 
much  testimony  of  this  character  was  ad- 
mitted in  evidence.  But  a  careful  considera- 
tion of  the  testimony  admitted  shows  beyond 
a  question  of  doubt  that  it  was  so  immateri- 
al and  irrelevant  as  to  have  been  entirely 
harmless.  It  related  to  matters  which  could 
not  have  affected  the  plaintiff's  right  to  re- 
cover, or  did  not  in  any  way  detract  from 
the  strength  of  the  defense,  or  limit  its  char- 
acter or  scope.  And  it  is  well  settled  that  a 
new  trial  will  not  be  granted  because  of  the 
admission  of  testimony  of  this  character. 

6.  The  excerpts  from  the  charge,  which 
are  objected  to,  when  considered  in  connec- 
tion with  the  entire  charge,  are  without  mer- 
it. The  issues  made  by  the  pleadings  and 
the  evidence  were  fairly,  fully,  and  correctly 
presented  to  the  jury.  There  is  evidence  to 
support  the  verdict  and  we  find  no  error  of 
law  of  so  serious  a  character  as  to  warrant 
us  in  interfering  with  the  judgment  of  the 
trial  court  approving  the  verdict;  and  we 
therefore  affirm  the  judgment 

Judgment  affirmed. 

Hon.  GEO.  L.  BELL,  Judge  of  the  Superi- 
or Courts  of  the  Atlantic  Circuit,  was  desig- 
nated by  the  Governor  and  presided  in  this 
case  in  place  of  POTTLE,  J.,  disqualified. 
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(U  Ofl.  App.  208) 

HEBIOT  T.  CONNBBAT.     (No.  4379.) 

(Gourt  of  Appeals  of  Georgia.     Dec.  21,  1912. 
Reheuring  Denied  Feb.  3,  1913.) 

f8yllabu9  by  the  Court,) 

1.  New  Tbial  (|  41*)— Habmlbss  Bbbob— Ox- 
OLusion  OF  Evidence. 

Error  in  rejecting  evidence  will  not  gener- 
ally be  caose  for  a  new  trial  when  the  witness 
is  subsequently  permitted  to  testify  substantially 
to  the  fact  embodied  in  the  rejected  evidence. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Gent  Dig.  S|  67-71 ;  Dec.  Dig.  |  41.«] 

2.  Landlobd  and  Tenant  (|  152*)— Repaib 
or  Pbemisbs— Liabilities  or  Pabtibs. 

In  the  absence  of  contract,  the  landlord  Is 
bound  to  make  necessary  repairs  on  the  rented 
premises,,  but  this  statutory  obligation  may  be 
waived  by  the  tenant;  ana,  if  he  contracts  to 
keep  the  premises  in  good  repair,  he  cannot,  in 
a  suit  for  the  rent,  prove  that,  after  the  lease 
was  executed,  the  landlord,  without  any  new 
consideration,  agreed  to  put  the  premises  in  re- 
pair. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §§  152,  538-M3,  645-549, 
551-557;  Dec  Dig.  S  152.*] 

8.  SumcisNCT  or  Bvidbnoe. 

The  evidence  was  conflicting  but  authorised 
the  verdict 

Error  from  City  Coart  of  Savannah;  Davis 
Preeman,  Judge. 

Action  by  L^  &  Connerat  against  George  W. 
Heriot.  Judgment  for  plaintiff,  and  defend- 
ant l>rings  error.    Ai&rmed. 

Twiggs  &  Gazan,  of  Savannah,  for  plaintiff 
in  error.  Gliver  dc  Gliver,  of  Savannah,  for 
defendant  in  error. 

PGTTLB,  J.  Mrs.  Connerat  aned  oat  both 
a  distress  warrant  and  a  dispossessory  war- 
rant against  Heriot  The  defendant  filed 
counter  affidavits  denying  indebtedness,  and 
the  issue  thus  made  came  on  for  trial  before 
a  Jury.  The  Jury  found  a  verdict  for  double 
rent  In  favor  of  the  plaintiff,  and  the  defend- 
ant's motion  for  a  new  trial  was  overroled. 

The  issue  between  the  parties  was  as  to 
whether  the  landlord  was  liable  for  the  cost 
of  certain  repairs  which  had  been  made  on 
the  rented  premises  by  the  tenant  The  con- 
tract of  rent  was  in  writing,  and  under  it 
the  tenant  agreed  *'to  keep  the  premises  in 
good  repair,  natural  wear  and  tear  excepted.** 
It  is  contended  that  this  stipulation  in  the 
lease  did  not  absolve  the  landlord  from  the 
statutory  obligation  to  so  repair  the  building 
before  the  tenant  began  his  occupancy  there- 
of as  to  make  it  suitable  for  the  purposes  for 
which  it  was  rented.  Complaint  is  made  in 
the  motion  for  a  new  trial  that  the  court  re- 
fused to  permit  the  defendant  to  testify  that 
as  a  part  of  the  consideration  for  the  lease 
contract,  and  before  the  same  was  signed, 
the  landlord  agreed  to  repair  and  put  the 
building  in  first-class  condition,  and  that,  by 
reason  of  this  promise,  the  defendant  agreed 
to  pay  as  rent  a  sum  larger  than  the  land- 
lord had  theretofore  been  receiving  for  the 


premises.  Since  the  contract  is  wSleat  u  ts 
any  repairs  tx>  be  made  upmi  the  buUding 
prior  to  its  occupancy  by  the  tenant,  and 
since  the  landlord  was  under  a  duty  to  pat 
the  building  in  a  condition  where  it  would  be 
suitable  for  the  purposes  for  whidi  it  was 
rented,  it  was  doubtless  competent  for  the 
defendiant  to  prove  that  the  landlord  agreed 
to  make  such  improvements  and  repairs,  if 
the  defendant  would  sign  a  lease  upon  the 
terms  therein  mentioned. 

The  trial  judge  instructed  the  Jury  that 
while,  under  the  lease  contract,  the  tenant 
was  bound  to  keep  the  premises  in  good  con- 
dition, natural  wear  and  tear  excepted,  yet 
if  the  premises  when  leased,  were  not  in  a 
condition  reasonably  suited  for  the  uses  in- 
tended, and  if  the  tenant  vras  not  apprised 
of  this  fact,  the  landlord  would  be  bound  to 
so  repair  the  property  as  to  make  it  suitable 
for  the  uses  intended.  But  that  even  if  the 
building  was  in  a  dilapidated  condition,  if 
the  tenant  knew  this,  and  entered  into  pos- 
session and  signed  the  lease  with  this  knowl- 
edge, he  could  not  hold  the  landlord  respon- 
sible for  any  expenses  incurred  in  imi^oving 
and  repairing  the  >  building.  Daring  the 
course  of  his  testimony  the  dtf  endant  was  al- 
lowed to  testify  as  follows:  "As  to  whether, 
after  making  the  examination,  I  accepted  the 
lease  on  the  23d  day  of  May,  1910, 1  did,  with 
the  stipulation  that  if  they  would  do  the  re- 
pairing." Further  on  he  testified:  "I  was 
not  going  to  take  the  property  unless  she 
made  the  repairs." 

[1  ]  In  view  of  the  ftict  tliat  the  defendant 
was  allowed  to  testify,  as  above  set  forth, 
without  objection,  it  was  not  error  requir- 
ing the  grant  of  a  new  trial  that  the  court 
refused  to  permit  him  to  testify,  at  another 
time  during  the  course  of  his  testimony,  sub- 
stantially to  the  same  effect  Error  bi  re- 
jecting testimony  will  not  ordinarily  require 
the  grant  of  a  new  trial  where  the  witness 
is  subsequently  permitted  to  testify  to  the 
fact  embodied  in  the  rejected  testimony. 

[2]  Error  is  assigned  upon  the  following 
charge:  "Now,  in  this  case,  if  there  was  any 
agreement  after  the  lease  was  entered  into 
on  the  part  of  Mrs.  Connerat  to  do  anything 
there  that  she  was  not  obligated  in  the  first 
place  to  do,  there  would  be  no  consideration 
for  it,  and  it  would  be  what  is  called  a  nude 
pact  In  other  words,  it  would  be  a  promise 
without  consideration,  and  she  would  not  be 
bound  by  it"  This  is  ondoubtedly  good  law. 
All  prior  negotiations  were  merged  into  the 
writing,  and  it  was  certainly  not  error  to 
instruct  the  jury  that  Mrs.  Connerat  would 
not  in  the  absence  of  an  additional  consid- 
eration, be  bound,  by  any  agreement  made 
after  the  lease,  to  do  anything  which  she 
was  not  obligated  to  do  under  the  lease.  In 
the  absence  of  contract,  a  landlord  is  bound 
for  necessary  repairs  on  the  rented  premises, 
but,  when  the  tenant  agrees  to  relieve  the 


*For  other  cmm  m»  tAmo  topic  and  lection  NUMB£R  in  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 


Oa.) 


WILEY  T.  BOME  INS.  00. 


1067 


landlord  of  this  obligation  and  make  the  re- 
pairs hlmselX,  lie  is  bound  by  it,  and  the  duty 
Imposed  on  the  landlord  by  statute  to  make 
the  repairs  no  longer  arises. 

[3]  The  eridence  was  conflicting  on  the 
many  and  controlling  Issues  in  the  case.  As 
stated  by  counsel  for  the  plaintiff  in  error  in 
their  brief:  **The  questions  before  this  court 
under  the  writ  of  error  are  purely  legal 
and  iiave  but  slight  reference  to  the  facts. 
Whether  Dr.  Heriot  did  improving  rather 
than  repairing,  whether  he  was  or  was  not 
authorized  to  do  any  work,  whether  he  has 
been  extravagant  in  the  payment  therefor, 
and  whether  he  has  been  guilty  of  deception 
and  ftaud  growing  out  of  the  transaction, 
is  not  a  live  question  at  this  time,  and  can- 
not elucidate  the  issues  before  this  court" 
We  fully  agree  with  counsel  in  their  diagno- 
sis of  the  record;  but  we  cannot  agree  with 
them  that  there  is  merit  in  the  assignments 
of  error  in  the  motion  for  a  new  trial  upon 
the  legal  questions  which  are  therein  raised. 

Judgment  affirmed. 


u  to  a  fact  upon  whleh  the  waiver  Is  alleged 
to  depend. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Gent  Dig.  ||  942,  906,  067,  075-097;  Dec  Dig. 
I  377.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  2,  pp.  1472-1474;  vol  8,  p.  7613.] 

(Additional  ByUalui  Ip  Bditi^rial  Staff.) 
8.  Insubanck   (I  878*)— Agents— NoTiOB  to 

AOBNT. 

An  insurance  company  is  charged  with 
knowledge  of  all  pertinent  facts  which  have 
come  to  the  knowledge  of  Its  duly  authorized 
agents,  and  actual  notice  to  the  agent  is  im- 
puted to  the  principal. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Gent  Dig.  H  068-007;    Dec  Dig.  t  378.^] 

Error  from  City  Oourt  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  Jennie  Wiley  against  the  Rome 
Insurance  Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

Amaud  &  Donehoo,  of  Atlanta,  for  plain- 
tiff in  error.  Dorsey  &  Shelton,  of  Atlanta, 
for  defendant  in  error. 


(12  Ob.  App.  U6) 

WILEY  V.  ROME  INS.  CO. 
(No.  4,174.) 

(Court  of  Appeals  of  Georgia.    Jan.  80,  1018.) 
(8yUalu»  ly  the  Court,) 

1.   INSURANCK    (t   877*)— WaIVKB   0»   FOBFEI- 

tures—Knowledoe  of  Facts. 

While  forfeitures  stipulated  in  contracts 
of  insurahce  are  not  favored,  and.  in  order  to 
avoid  a  forfeiture,  the  courts  will  seise  any 
circumstance  indicating  an  intention  to  waive 
it,  stiU,  before  an  insurance  company  can  be 
held  to  have  waived  the  forfeiture,  it  must  ap- 
pear that  the  company,  or  some  one  authorized 
to  represent  it,  had  actual  knowledge  of  the 
fact  or  circumstance  upon  which  the  waiver 
depended.  When  neither  the  insurer  nor  its 
aaents  have  actual  knowledge  of  a  fact  from 
whick  a  waiver  might  be  implied,  the  doctrine 
of  constructive  noBce  does  not  so  apply  be- 
tween the  Insurer  and  the  person  to  whom  the 
policy  is  issued  as  that  a  waiver  can  be  im- 
plied. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  St  042,  066,  067,  07G-007;  Dec 
Dig.  I  877.») 

2.  INST7BANCB    (|  877*)— WAIVXB   OT   FOBISI- 
TOBE— '*CON8TBnOTIVB  NOTICE." 

Constructive  notice  does  not  possess  in 
its  own  essential  nature  the  character  as- 
signed to  it  by  law.  From  the  exigent  pre- 
sumptive inferences  which  the  law  permits  to 
be  aediiced  from  circumstantial  evidence,  and 
for  reasons  of  pubUc  policy,  the  law  sometimes 
imputes  constructive  knowledge  of  a  fact  or 
condition.  But  this  is,  after  all,  a  knowledge 
or  notice  established  in  the  mind  of  the  law,  in 
consequence  of  the  way  in  which  the  law  in- 
terprets the  evidentiary  facts  upon  which  the 
presumption  of  knowledge  depends,  and  is  a 
creation  of  the  law  in  its  act  of  construing 
facts,  conduct,  circumstances,  or  instruments. 
Constructive  notice  of  a  fact  for  that  rea- 
son, is  not  the  equivalent  of  actual  knowledge, 
so  as  to  evidence  a  waiver  of  a  forfeiture  in  a 
contract  of  insurance,  dependent  upon  material 
misrepresentations  ox  fact  merely  because  the 

insurer,   by    the   exercise   of   reasonable   care   ^^  ^^^  reasonable  dlllgei 
and  diligence,  could  have  ascertained  the  truth  I  able  with  knowledge  of 


RUSSELL,  J.    This  case  raises  a  queetlon 
as  to  the  bearing  of  section  4530  of  the  Civil 
Code  upon  an  allegation  In  the  plaintiff's  peti- 
tion, averring  a  waiver  of  the  forfeiture  in 
the  contract  of  insurance  if  the  perscm  insur- 
ed was  not  in  good  health  at  the  time  of  the 
issuance  of  the  policy.    OThere  was  a  demur- 
rer to  the  original  petition,  upon  the  ground, 
among  others,  that  the  petition  did  not  allege 
that  DUlard  Wiley,  the  person  insured,  was 
in  sound  health  or  an  insurable  risk  at  the 
time  the  policy  was  delivered.    The  plaintiff 
amended  the  petition  by  alleging  that  the  per- 
son insured  was  examined,  as  required  by 
the  defendant,  as  a  condition  precedent  to  the 
issuance  of  the  policy  applied  for,  and  that  at 
the  time  the  examination  was  made  he  was 
suffering  from  tuberculosis  In  the  advanced 
second  stage ;  that  the  affection  at  that  stage 
is  easily  discernible  to  a  practicing  physidaD 
with  the  use  of  ordinary  care ;  that  the  phy- 
sician who  made  the  examination  in  behalf 
of  the  company   knew,   or   ought  to   have 
known,  and  by  the  exercise  of  ordinary  care 
could  have  known,  of  said  affection ;  and  that 
the    petitioner's    application    for    Insurance 
was  made  in  good  faith,  and  without  the 
knowledge  of  the  unsoundness  of  DiUard  Wi- 
ley's health.    The  trial  Judge  sustained  the 
demurrer  and  dismissed  the  petition.    The 
present  writ  of  error  challenges  that  Judg- 
ment, not  upon  the  ground  that  the  defend- 
ant was  chargeable  with  knowledge  of  all  the 
facts  which  it  might  by  the  exercise  of  ordi- 
nary care,  have  ascertained  before  entering 
into  this  contract  (for  this  intention  is  ex- 
pressly disavowed),   bnt  upon  the  ground 
that,  if  the  defendant  had  notioe  suffldent  to 
put  it  upon  inquiry,  it  was  bound  to  pursue 
it  with  reasonable  diligence,  and  was  (diarge- 


all  facts  to  which 


«For  other  oasM  see  aams  topic  and  section  NUMBER  in  Dec  Dig.  a  Am  Dig.  Key-No.  Series  A  Rep'r  Indexee 
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such  Inquiry,  conducted  with  ordinary  care, 
might  have  led.  This  is  at  least  implied  no- 
tice, or  implied  actual  notice;  for  counsel 
for  the  plaintiff  in  error  did  not  seriously 
contend  that  a  waiver  can  be  based  upon  con- 
structive notice. 

[1  ]  We  do  not  think  that  the  provisions  of 
section  4530  of  the  Civil  Code  have  any  appli- 
cation to  the  subject  of  waiver,  as  related  to 
conditions  imposing  forfeitures  in  contracts 
of  insurance.  In  our  opinion  constructive 
knowledge  of  the  material  fact  upon  which 
a  waiver  is  alleged  to  depend  cannot  afford 
the  basis  of  such  a  waiver.  In  order  for  one 
to  waive  a  right,  he  must  know  that  he  pos^ 
sesses  the  right  He  cannot  waive  a  right 
of  which  he  is  ignorant,  even  though  he 
might,  by  the  exercise  of  ordinary  care,  have 
ascertained  the  existence  of  the  right  Waiv- 
er implies  knowledge  of  the  right  which  is 
waived,  and  therefore  it  cannot  rest  upon  the 
fact  that,  although  the  person  waiving  did 
not  know  his  right,  he  might  by  due  inquiry 
have  known  it  Waiver  is  itself  but  an  impli- 
cation from  the  forbearance  to  assert  a 
known  right,  and  must  be  voluntary.  An  act 
in  regard  to  a  given  thing  cannot  be  volun- 
tary, as  related  to  that  thing,  unless  the  ac- 
tor has  knowledge  of  its  existence. 

[2]  Section  4530,  supra,  declares:  "Notice 
sufficient  to  excite  attention  and  put  a  party 
on  inquiry  is  notice  of  everything  to  which 
it  is  afterwards  found  such  inquiry  might 
have  led.  Ignorance  of  a  fact,  due  to  negli- 
gence, is  equivalent  to  knowledge  in  fixing 
the  rights  of  parties."  This  cannot  have 
more  effect  in  establishing  a  waiver,  depend- 
ent upon  the  failure  of  an  insurer  to  ascer- 
tain the  true  facts  in  regard  to  the  health  of 
one  seeking  insurance,  than  it  does  in  the 
case  of  a  prescriptive  title  based  upon  ad- 
verse possession  free  from  fraud ;  and  as  to 
that  the  Supreme  Court  has  expressly  held 
(Dixon  V.  Patterson,  135  Ga.  184,  69  S.  hi,  21) 
that  constructive  notice  is  insufficient;  the 
court  ruling  that  '*fraud  which  will  prevent 
prescription  from  ripening  must  be  actual, 
moral  fraud.  Mere  notice  of  facts  putting 
on  inquiry  as  to  a  defect  in  a  title  will  not 
suffice." 

[3]  It  is,  of  course,  well  settled  that  an  in- 
surance company  is  charged  with  knowledge 
of  all  pertinent  facts  which  have  come  to 
the  knowledge  of  its  duly  authorized  agents, 
and  thus  notice  to  an  agent  is  notice  to  the 
principal.  This  is  implied  actual  notice,  and 
actual  notice  to  the  agent  Is  Imputed  to  the 
principal*  but  the  rule  does  not  include  im- 
plied constructive  notice  and  charge  the  prin- 
cipal with  implied  knowledge  of  facts  which 
the  agent  might  in  the  exercise  of  ordinary 
care,  have  acquired,  but  did  not  in  fact  pos- 
sess, because  he  did  not  use  ordinary  dili- 
gence. In  a  case  where  the  agent  has  actual 
notice,  the  company  has  notice  upon  the  pre- 
sumption that  the  agent  will  do  his  duty  and 
Inform  his  principal  of  those  facts  which  af- 


fect the  company's  interest  Hence  We  held 
in  Fair  V.  Metropolitan  Life  Insurance  €6., 
5  6a.  App.  708,  63  S.  E.  812,  that  a  provision 
in  a  written  and  signed  application  for  life 
insurance,  which  contains  a  provision  and 
warranty  that  the  policy  shall  not  take  ef- 
fect unless  upon  the  date  and  delivery  of  the 
policy  the  person  purpose  to  be  insured  be 
alive  and  in  good  health,  is  waived  by  the 
company,  if,  with  Imowledge  that  the  insured 
is  not  in  good  health,  the  contract  of  insur- 
ance is  consummated.  Further,  we  held  that 
any  knowledge  affecting  the  rights  of  the 
insured,  which  comes  to  an  agent  while  he 
is  performing  the  duties  of  his  agency,  be- 
comes the  knowledge  of  the  company,  and 
consequently  that  any  statement  as  to  the 
condition  of  his  health  made  by  the  insured 
to  the  physician  engaged  in  making  an  exam- 
ination would  be  a  statement  made  to  the 
company.  In  view  of  the  analysis  of  the 
word  "notice,"  and  the  definition  of  the  va- 
rious subdivisions  of  that  term,  given  by 
Judge  Lumpkin  in  Clarke  v.  Ingram,  107  Ga. 
565,  33  S.  E.  802,  and  its  citations.  It  Is  mani- 
fest that  a  presumption  that  the  agent  will 
commimlcate  his  knowledge  to  his  principal 
rests  only  on  implication,  and  that  the  notice 
with  which  the  principal  is  charged  is,  after 
all,  only  implied,  and  therefore  "constructive 
notice."  Quoting  from  Wade  on  Notice  (2d 
Ed.)  36a,  Judge  Lumpkin  approves  the  state- 
ment that  **the  implication  of  notice  arises 
when  the  party  to  be  charged  Is  shown  to 
have  had  knowledge  of  such  facts 'and  cir- 
cumstances as  would  lead  him,  by  the  exer- 
cise of  due  diligence,  to  a  knowledge  of  the 
principal  fact"  But  we  cannot  escape  the 
consciousness,  which  must  be  borne  In  mind, 
in  considering  the  insistence  of  the  plaintiff 
in  error  on  this  point  that  in  the  case  of 
Clark  V.  Ingram  Judge  Lumpkin  was  deal- 
ing with  an  entirely  different  section  of  the 
Code  (section  2360)  from  that  upon  which 
the  plaintiff  In  error  now  relies.  Section 
2360,  which  refers  to  fraudulent  transfers 
made  by  banks,  avoids  any  sale  if  the  pur- 
chaser had  either  ''notice  or  knowledge"  of 
the  condition  of  the  bank,  and  Judge  Lump- 
kin, at  some  length,  distinguishes  the  mean- 
ing of  the  two  terms  "notice"  and  "knowl- 
edge." For  this  reason  there  is  nothing  in 
the  ruling  In  that  case  which  would  author- 
ize us  to  hold  that  a  waiver  of  the.  right  of 
forfeiture  can  be  Implied  from  notice  of 
facts  which  would  have  led  to  knowledge  of 
the  material  fact,  to  wit,  that  there  had  been 
a  breach  of  one  of  the  conditions  precedent 
to  the  policy.  It  seems  to  us  that  the  very 
point  was  ruled  in  Orient  Insurance  Go.  v. 
Williamson,  98  Ga.  464,  25  S.  E.  560,  in  which 
Chief  Justice  Simmons  held  that  the  doctrine 
of  constructive  notice  does  not  apply  as  be- 
tween an  insurance  company  and  a  person 
to  whom  It  issues  its  policy  of  insurance. 
Thls:  conclusion  appears  to  be  Inevitable,  be- 
cause, after  referring  to  the  case  of  Mechan* 
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Ics'  &  Traders*  Insurance  Co.  v.  Mutual 
Heal  Estate  &  Building  Association,  98  Ga. 
262,  25  S.  E.  457,  in  whicli  It  was  held  that 
one  of  the  conditions  of  the  policy  was 
waived  because  the  company's  agent  knew 
all  the  facts  to  which  these  conditions  relat- 
ed, and  discussing  that  case,  the  court  held 
that  the  knowledge  referred  to  in  that  case 
was  actual  knowledge.  It  is  therefore  not  a 
question  (as  insisted  by  counsel  for  the  plain- 
tiff in  error)  as  to  how  much  notice  is  nec- 
essary to  support  the  waiver,  but  what  kind 
of  notice,  whether  the  notice  must  be  actual 
notice,  or  whether  constructive  notice,  de- 
pendent upon  the  opportunity  of  the  party  to 
have  informed  himself,  will  suffice. 

Counsel  for  the  plaintiff  in  error  Insists 
that  as  knowledge  is  purely  intangible,  and 
as,  in  the  absence  of  an  admission  of  knowl- 
edge by  the  person  charged  therewith.  It 
would  be  practically  Impossible  to  prove 
that  such  a  person  did  in  fact  know  the 
facts  in  dispute,  to  require  a  party  seeking 
to  establish  a  waiver  to  prove  actual  knowl- 
edge on  the  part  of  the  opposite  party  would 
be  to  Impose  upon  him  an  impossible  task. 
It  is  not  necessary  for  us  to  pass  upon  this 
contention,  for  the  veason  that  the  point 
is  here  presented  by  demurrer,  and  the 
petition  in  any  case  could  state  that  the 
agent  of  the  company  knew  the  fact  by 
which  It  is  sought  to  establish  a  waiver, 
If  the  evidentiary  circumstances  in  support 
of  that  conclusion  were  sufficient  to  satis- 
factorily establish  actual  knowledge;  and 
while  it  may  be  difficult  to  prove  the  ex- 
istence of  actual  knowledge  on  the  part  of 
one  who  denies  it  (because  in  such  case 
direct  evidence  is  not  attainable,  unless  he 
adndts  it),  nevertheless  even  actual  knowl- 
edge can  be  demonstrated  by  the  proof  of 
circumstances  which  will  admit  of  no  other 
reasonable  conclusion  than  that  the  party 
who  asserts  his  Ignorance  of  a  given  fact 
actually  knew  it,  and  that  his  denial  is 
untrue.   The  case  of  Hayes  v.  E.  T.  V .  &  G.  By. 


Co.,  89  Ga.  264,  15  S.  E.  361,  is  not  In  point. 
Counsel  for  the  plaintiff  in  error  cites  a  rul- 
ing of  the  Supreme  Court  of  Maryland  to 
the  effect  that,  where  an  agent  of  an  in- 
surance company  examines  the  premises,  the 
insurer  is  bound  to  have  notice  of  all  facts 
an  expert  should  have  from  such  an  In- 
spection, and  Is  bound  by  the  knowledge  to 
that  extent  which  would  seem  to  be  ap- 
plicable to  the  point  raised  by  the  demurrer ; 
but  In  our  view  of  the  ruling  of  the  Supreme 
Court  in  the  Orient  Insurance  Co.  Case, 
supra,  we  are  precluded  from  being  per- 
suaded by  this  authority.  In  fact,  under  our 
own  rulings,  we  could  not  predicate  a  waiver 
of  a  stipulation  providing  for  the  forfeiture 
of  a  contract  upon  constructive  notice  of 
its  breach,  because  in  Kennedy  v.  Manry, 
6  Ga.  App.  816,  66  S.  E.  29,  we  held  that  a 
waiver  Is  a  voluntary  renunciation  of  a 
known  right  Waiver  must  depend  upon 
actual  notice.  Actual  notice  to  an  agent 
can  be  imputed  to  his  principal,  but  even 
then,  though  the  principal's  information  rests 
only  on  the  Implication  that  the  agent  has 
imparted  to  his  principal  his  knowledge,  it 
is  Impliedly  actual  knowledge.  Waiver  must 
depend  on  actual  notice  (even  though  as  in 
Pair  V.  Metropolitan  Life  Ins.  Co.,  supra, 
the  fact  that  the  agent  has  conveyed  his 
knowledge  to  his  principal  rests  upon  impli- 
cation), because,  as  defined  by  Black  In  his 
Law  Dictionary,  constructive  notice  is 
"information  or  knowledge  of  a  fact  im- 
puted by  law  to  a  person  (although  he  may 
not  actually  have  it),  because  he  could  have 
discovered  the  fact  by  proper  diligence  and 
his  situation  was  such  as  to  cast  upon  him 
the  duty  of  inquiring  into  it"  That  an  im- 
plication of  actual  notice  is  not  the  equiva- 
lent of  or  entirely  synonymous  with  con- 
structive notice,  see  McLean  v.  Camak,  97 
Ga.  804,  25  S.  E.  493. 

The  trial  Judge  did  not  err  in  sustaining 
the  demurrer. 

Judgment  affirmed. 
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(12  G&.  App.  13S) 

JONES  ▼.  STATE.     (No.  4,435.) 

(Court  of  Appeals  of  Georgia.    Jan.  22,  1013.) 

(Sylldbu%  hy  the  Court.) 

1   Homicide  (|  341*)— Wbit  of  EbboB'-Habic* 

LESS  Erbob. 

The  defendant  was  charged  with  the  offense 
of  assault  with  intent  to  murder.  Under  the 
evidence,  he  cannot  complain  of  an  omission  of 
the  trial  judge  to  instruct  the  jury  that  he 
might  be  convicted  of  "stabbing,'  because  the 
instruction  given  was  actually  more  favorable 
to  him  in  that  the  jury  was  instructed  that,  un- 
less they  were  satisfied  that  the  assault  was 
made  with  the  specific  intent  to  kill,  the  accused 
should  be  ac(;uitt^. 

[Ed.   Note.— For  other  cases,   see  Homicide, 
Cent  Dig.  i  721 ;  Dec,  Dig.  §  341.*] 


2.  Cbiminal    Law    (§    918*)  —  Evidence  — 
Statement  by  Accused. 

'*Since  the  law  does  not  give  to  the  accused 
in  a  criminal  case  any  right  to  make  a  second 
statement  to  the  court  and  jury,  a  refusal  to 
allow  such  privilege  is  not  cause  for  a  new  trial, 
even  where  the  state,  after  the  accused  had  made 
his  statement,  introduced  additional  evidence 
strengthening  its  case.*'  "If  this  court  should 
ever  m  any  case  undertake  to  say  that  a  judge 
did  in  such  a  matter  abuse  his  discretion,  it 
would  be  an  extreme  one." 

[Ed.  Note.—Por  other  cases,  see  Criminal 
Law,  Cent  Dig.  §f  2163-2192,  2195,  2196,  2219, 
2224;   Dec.  Dig.  f  918.*] 

(Additional  Syllahus  hy  Editorial  Btaff,) 

3.  Obiminal  Law  (|  824»)— Tbial— Instbuc* 
no  Ns— Requests. 

In  a  prosecution  for  assault  with  intent  to 
kill,  where  the  real  issue  under  the  evidence  is 
the  identity  of  the  offender  and  the  possibility 
of  defendant's  opportunity  to  commit  the  offense, 
defendant,  who  denies  any  participation  in  the 
alleged  act  and  stands  on  that  defense  alone, 
cannot  complain  if  the  trial  jud^e  does  not  of 
his  own  motion  suggest  conclusions  from  the 
evidence  which  may  tend  to  mitigate  the  penalty 
if  the  prisoner  is  guilty,  but  are  Incompatible 
with  his  innocence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  %%  1996-2004;  Dec.  Dig.  | 
824.*] 

4.  Cbiminal  Law  (J  300*)— Plea  by  Defend- 
ant—Issues Raised. 

The  defendant's  plea  of  not  guilty  puts  in 
issue  every  material  allegation  of  the  indictment 
and  raises  an  issue,  not  only  as  to  every  fact 
necessary  to  establish  the  specific  charge,  but 
also  the  existence  or  legal  efficacy  of  every  fact 
which  may  tend  to  convict  him  of  a  minor  of- 
fense which  may  be  included  in  the  charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  684-686;  Dec.  Dig.  §  300.*] 

Pottle,  J.,  dissenting. 

Error  from  Superior  Ck>iirt,  Gbatham  0)im- 
ty ;  W.  G.  Charlton,  Judge. 

Elijah  Jones  was  convicted  of  assault 
with  intent  to  murder,  and  brings  error. 
Affirmed. 

Twiggs  &  Gazan,  of  Savannah,  for  plain- 
tiff in  error.  W.  a  Hartridge,  Sol.  Gen.,  o^ 
Savannah,  for  the  State. 

RUSSE>LL,  J.  The  defendant  in  the  lower 
court  was  convicted  of  assault  with  intent 
to  murder,  and  assigns  error  upon  the  re- 


fusal of  the  trial  Judge  to  set  aside  tlila 
verdict  and  grant  a  new  trlaL  There  la  no 
contention  that  the  evidence  In  the  record 
does  not  authorize  the  verdict;  but  It  Is 
insisted  that,  under  proper  instructions,  the 
evidence  would  have  warranted  a  finding 
for  a  lesser  offense,  and  also  that,  but  for 
the  ruling  of  the  court  refusing  to  permit 
the  defendant  to  make  a  supplemental  state- 
ment, the  result  might  have  been  different 

The  motion  for  new  trial  contains  but  two 
assignments  of  error:  (1)  That  the  court 
failed  to  charge  the  jury  that  they  could, 
in  their  discretion,  convict  the  accused  of 
stabbing,  a  verdict  for  which  (as  contended) 
would  have  been  warranted  if  the  jury  were 
not  satisfied  that  the  evidence  showed  a 
specific  Intent  to  kill.  (2)  It  is  Insisted  that 
the  refusal  of  the  trial  judge  to  permit  the 
accused  to  make  a  second  or  supplemental 
statement  was  an  abuse  of  the  court*s  dis- 
cretion under  the  facts  of  the  particular 
case. 

[1,  3]  As  to  the  first  ground  of  the  motion: 
The  court  charged  the  jury  that  to  authorize 
a  conviction  it  was  essential  that  the  jury 
should  be  satisfied,  beyond  a  reasonable 
doubt,  that  the  assault  was  made  with  the 
specific  intent  to  kill.  The  effect  of  this 
Instruction,  In  the  absence  of  a  charge  to 
the  effect  that  the  accused  might  be  con- 
victed of  stabbing,  was  to  compel  the  jury 
to  acquit  the  accused  unless  the^  were  sat- 
isfied by  the  evidence,  to  the  exclusion  of 
reasonable  doubt,  that  the  assault  was  made 
by  the  defendant  with  an  Intent  to  kill.  The 
instruction  of  the  court  cannot  be  said  to 
be  error  prejudicial  to  the  accused  because 
the  instruction  was  favorable  to  him.  We 
agree  with  learned  counsel  for  the  plaintiff 
in  error  that  the  evidence  would  have  au- 
thorized a  verdict  for  stabbing,  but  the  de- 
fendant did  not  request  an  Instruction  de- 
fining that  offense  and  asking  that  the  jury 
be  told,  if  they  were  satisfied  that  the  de- 
fendant did  the  cutting,  but  not  with  an 
intent  to  kill,  he  would  only  be  guilty  of 
stabbing. 

[4]  The  defendant's  plea  of  not  guilty  puts 
in  issue  every  material  allegation  In  the  bill 
of  indictment  It  challenges  every  fact  and 
inference  which  may  tend  to  support  the 
charge.  The  plea  of  not  guilty  In  a  crim- 
inal case  raises  an  issue  not  only  as  to  every 
fact  necessary  to  establish  the  specific  charge 
upon  which  the  defendant  Is  l)elng  tried,  but 
also  contests  the  existence  or  legal  efficacy 
of  every  fact  which  may  tend  to  convict 
him  of  any  minor  offense  which  may  be  in- 
cluded in  the  offense  laid  In  the  accusation. 
But  if,  as  in  the  present  case.  It  Is  manifest 
from  the  evidence  that  the  real  Issue  upon 
the  trial  was  the  identity  of  the  real  offend- 
er, or  the  possibility  of  the  prisoner's  op- 
portunity to  commit  the  alleged  offense,  the 
accused,  who  denies  any  sort  of  participa- 
tion in  the  alleged  criminal  act,  and  stands 
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upon  that  defense  alone»  cannot  complain  U 
the  trial  judge  does  not,  of  his  own  motion, 
suggest  to  the  jury  possible  conclusions  from 
the  evidence,  legally  authorized,  which  may 
indeed  tend  to  mitigate  the  penalty  if  the 
prisoner  Is  guilty,  but  which  are  utterly  in- 
compatible with  his  innocence  and  wholly 
at  variance  with  the  defense  presented  by 
his  plea  of  not  guilty. 

Under  the  evidence  in  this  record,  the  de- 
fendant might  have  been  convicted  of  stab- 
bing, and  the  verdict  could  be  upheld  al- 
though the  trial  Judge  had  not  charged  upon 
that  offense.  Spence  v.  State,  7  Oa.  App.  825, 
eS  S.  E.  443 ;  Register  v.  State,  10  Oa.  App. 
623,  74  S.  E.  429.  Perhaps  the  Judge  would 
not  have  erred  if  he  had  charged  (even  with- 
out a  request)  that  if  the  Jury  believed  from 
the  evidence  that  the  defendant  made  the  as- 
sault, but  without  any  intention  to  kill  the 
person  assailed,  or  if  they  were  not  satisfied 
what  was  his  intent,  the  defendant  could  not 
be  found  guilty  of  assault  with  intent  to 
murder,  but  might  be  convicted  of  stabbing. 
But  even  though  the  evidence  in  any  case 
authorizes  the  conviction  of  the  defendant  of 
a  minor  offense  (akin  to  the  graver  charge 
laid  in  the  indictment,  upon  which  he  is  be- 
ing tried),  because  such  offense  is  included 
within  such  greater  crime,  still  we  certainly 
cannot  hold  that  it  is  error  so  prejudicial  to 
the  defendant  as  to  require  the  grant  of  a 
new  trial  If  the  Judge  omits  to  refer  to  the 
right  of  the  Jury  to  consider  the  evidence 
upon  the  question  of  the  defendant's  guilt 
of  an  offense  whidi  the  indictment  did  not 
charge,  even  though,  under  the  indictment 
and  the  evidence,  the  defendant  might  have 
been  convicted  of  an  offense  akin  to  that 
charged  in  the  indictment. 

[2]  The  second  ground  of  the  motion  com- 
plains that  the  court  was  guilty  of  an  abuse 
of  discretion  in  this  case  in  failing  to  per- 
mit the  defendant  to  make  a  supplemental 
statement  We  agree  with  counsel  for  the 
plaintiff,  in  error  that  there  may  be  cases  in 
which  Justice  might  be  defeated  by  denying 
to  defendant  the  right  to  make  a  second 
statement,  such  as  the  supposititious  cases 
BO  vividly  depicted  by  counsel  in  their  brief. 
But,  as  ruled  by  the  Supreme  Court  in  Sharp 
V.  State,  111  Ga.  177,  36  S.  B.  633,  it  must  be 
a  very  extreme  case,  and  an  apparent  and 
gross  abuse  of  discretion,  before  we  would 
be  authorized  to  adjudge  that  the  trial  court 
liad  abused  its  discretion.  The  present  rec- 
ord does  not  disclose  such  an  instance.  It 
is  true  that  the  witness  who  was  introduced 
by  the  state,  after  the  defendant  had  made 
his  statement,  testified  to  incriminatory  cir- 
cumstances and  an  admission  by  the  accused 
that  he  was  at  the  florist's  (Stevenson's)  late 
at  night,  as  testified  to  by  the  prosecutor. 
But  as  the  very  first  sentence  of  the  defend- 
ant's statement  was  that,  "on  the  Saturday 


night  to  which  this  man's  statement  refers, 
I  was  not  out  on  Mr.  Stevenson's  place,"  the 
subsequent  testimony  to  the  effect  that  he 
had  admitted  being  at  Stevenson's  place  was 
merely  a  rebuttal  of  the  defendant's  own 
statement,  impeaching  in  its  nature.  So  far 
as  the  testimony  as  to  the  admission  was  not 
purely  impeaching,  it  was  strictly  in  rebut- 
tal, and  it  cannot  be  said  that  the  trial  Judge 
erred  in  not  permitting  the  defendant  to  re- 
peat that  he  had  not  been  at  Stevenson's 
that  night 

The  accused  had  already  introduced  evi- 
dence as  to  his  good  character,  and  there- 
fore presented  an  issue  which  made  this  tes- 
timony evidence  in  rebuttal,  so  far  as  that 
phase  of  the  case  was  concerned.  As  'Was 
held  in  Knox  v.  State,  112  Ga.  373,  37  S.  B. 
416,  a  refusal  to  allow  one  accused  in  a 
criminal  case  to  make  a  second  statement 
is  not  cause  for  the  grant  of  a  new  trial, 
even  where  the  state  introduces  additional 
evidence  strengthening  its  case,  after  the 
accused  had  made  his  statement  In  the 
Knox  Case  a  witness  testified,  after  the  de- 
fendant made  his  statement  that  the  accus- 
ed had  admitted  to  her  that  he  killed  the 
deceased.  In  the  King  Case,  99  Ga.  64,  26 
S.  E.  613,  it  was  held  that  one  accused  of 
crime  may  make  his  statement  at  any  stage 
of  the  trial  before  the  case  is  finally  closed, 
and  we  have  followed  this  ruling.  As  the 
statute  gives  the  accused  no  right  tp  make 
more  than  one  statement,  whether  he  should 
be  allowed  to  supplement  it  with  another 
is  a  matter  of  discretion  with  thel  trial  court. 
Vaughn  v.  State.  88  Ga.  732,  16  S.  B.  64; 
Huff  V.  State,  104  Ga.  621,  80  S.  B.  808; 
Hunley  v.  State,  104  Ga.  755,  80  S.  B.  058; 
Sharp  V.  State,  111  Ga.  176,  36  S.  B.  633; 
Cochran  v.  State,  113  Ga.  740,  39  S.  B.  337 ; 
Dixon  V.  State,  116  Ga.  186,  42  S.  E.  857; 
and  other  cases.  In  Sharp  v.  State,  supra, 
the  Supreme  Court  held  that  it  would  not 
interfere  with  the  discretion  of  the  trial 
Judge  in  refusing  to  allow  a  supplemental 
statement  though  in  that  case  the  state 
did  not  introduce  testimony  after  he  had 
finished  his  statement  But  in  the  Sharp 
Case  the  Supreme  Court  said:  '*If  this 
court  should  ever,  in  any  case,  undertake  fx> 
say  that  a  Judge  had  in  such  a  matter  abus- 
ed his  discretion,  it  would  certainly  have  to 
be  an  extreme  one.*' 

Judgment  affirmed. 

HILL,  C.  J.  (concurring).  I  think  the  evi- 
dence demanded  the  verdict  and  that  the 
Judge  should  not  tiave  charged  the  law  of 
stabbing. 

POTTLE,  J.  I  dissent  because  I  think  the 
law  of  stabbing  was  involved,  and  that  it 
was  error  to  so  charge  as  to  exclude  that  of- 
fense from  the  consideration  of  the  Jury. 
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THOMPSON  T.  STATE.     (No.  4,279.) 
(Court  of  Appeals  of  Georgia.    Jan.  30,  1913.) 

(Syllabus  by  the  Court.) 

1.  Criminal  Law  (|  1103*)— Writ  of  Ebbob 
—Record— Briefs  of  Evidence. 

The  brief  of  the  evidence  which  is  made 
a  part  of  the  record  in  this  case  contains  some 
superfluous  jnatter,  such  as  objections  of  counsel, 
rulings  on  ^testimony,  and  colloquies  between 
court  and  counsel.  Where  there  is  apparently  a 
bona  fide  effort  to  brief  the  evidence  in  compli- 
ance with  the  statute  on  that  subject,  this  court 
will,  not  refuse  to  consider  it,  unless  it  appears 
that  the  violation  of  the  statute  requiring  a 
proper  brief  of  the  evidence  is  of  a  flagrant 
character;  and  such  is  not  the  case  as  to  the 
brief  of  the  evidence  in  this  record. 

[Ed.    Note. — For    other   cases,    see    Criminal 
Law,   Cent   Dig.   |S  2881-2S84;    Dec.   Dig.    { 

2.  Landlord  and  Tenant  (|  833*)  —  Ad- 
vances BY  Landlord— Criminal  Rbsponsi- 
BiLiT¥  OF  Tenant. 

On  the  trial  of  an  accusation  against  a 
tenant^  charging  him  with  selling  and  other- 
wise disposing  of  his  crop  before  the  repayment 
of  advances  made  to  him  by  the  landlord,  it  is 
necessary  to  show  the  existence  of  this  relation- 
ship, that  the  tenant  did  sell  or  otherwise  dis- 
pose of  a  portion  of  his  crop  before  the  payment 
to  the  landlord,  and  without  the  landlord's 
consent,  with  intention  to  defraud  the  landlord, 
and  that  the  landlord  suffered  loss  by  the  illegal 
disposal  of  the  crop  by  the  tenant.  Two  essen- 
tial elements  of  the  offense  are  the  intent  to 
defraud  by  the  tenant  and  the  consequent  loss 
or  damage  to  the  landlord.  The  following 
charge  of  the  court  to  the  jury  was  erroneous: 
"It  is  a  violation  of  the  law,  where  a  tenant 
sells  or  otherwise  dispones  of  any  part  of  the 
crop  raised  by  him  on  rented  land  upon  which 
the  landlord  has  a  special  lien,  without  first 
discharging  such  lien  or  getting  the  landlord's 
consent.  These  are  the  issues  which  you  are  to 
determine."^  This  instruction  left  out  these  two 
essential  elements  which  constitute  the  offense, 
the  intent  to  defraud  by  the  tenant,  and  the 
consequent  loss  to  the  landlord.  Penal  Code,  §§ 
720,  721;  Wright  v.  State,  9  Ga.  App.  442,  71 
S.  E.  500. 

[E3d.  Note.— For  other  cases,  see  I^andlord  and 
Tenant,  Cfent  Dig.  §  1393 ;    Dec.  Dig.  S  333.*} 

3.  Landlord  and  Tenant  (§  333*)  —  Ad- 
vances BY  Landlord— Criminal  Kesponsi- 
bility  of  Tenant. 

On  the  trial  of  an  accusation  of  the  of- 
fense described  in  the  second  headnote,  it  was 
error  for  the  trial  judge  to  charge  as  follows: 
**r  will  charge  you  further,  gentlemen  of   the 


jury,  that  in  the  event  yoa  find  Hie  defendant 
did  not  sell  any  crops  grown  on  the  premises 
mentioned,  that  If  he  did,  not  with  the  inten- 
tion of  defrauding  Jessup  [the  prosecutor],  and 
that  Jessup  gave  his  consent  to  -sell  it,  or  other- 
wise dispose  of  it,  that  he  would  not  be  guilty." 
The  defendant,  if  he  did  not  possess  the  crimi- 
nal intent,  could  sell  or  othen^'ise  dispose  of 
the  crop  without  violating  the  statute,  even  if 
he  did  not  have  the  consent  of  his  landlord. 

[EM.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  |  1393;   Dec  Dig.  §  333.*] 

4.  Criminal  Law  (§  921*)  —  New  Trial  — 
Grounds— Harmless  Error. 

As  a  general  rule,  an  error  in  admitting  il- 
legal evidence  is  cured  by  subsequently  ruling 
it  out.  This  rule,  however,  is  subject  to  ex- 
ceptions; for  where  the  illegal  evidence  which 
was  wrongfully  admitted  may  have  worked 
harm  or  injury  to  the  accused,  so  as  to  render 
it  probable  that  its  subsequent  withdravral  did 
not  heal  the  injury  inflicted  by  its  improper  ad- 
mission, this  error  would  oe  sufiScient  upon 
which  to  base  the  grant  of  a  new  trial.  The  il- 
legal testimony  admitted  in  evidence  in  this 
case,  although  subsequently  ruled  out  by  the 
court,  was  of  such  a  damaging  character  to  the 
accused  as  to  render  it  probaJ^le  that  the  orig- 
inal error  of  the  court  in  admitting  the  testi- 
mony was  not  cured  by  the  subsequent  with- 
drawal thereof.    McQDonald  v.  State,  72  Cku  55. 

[Bjd.  Note. — For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  §§  2206-2209;  Dec.  Dig.  { 
921.*] 

5.  Criminal  Law  (§  1186*)--Wrtt  of  E^rrob 
—Review— Prejudicial  Effect  of  E>rror. 

The  evidence  tending  to  show  the  existence 
of  an  intent  to  defraud  on  the  part  of  the  ac- 
cused tenant,  in  making  a  sale  of  the  crop  with- 
out paying  the  landlord  for  supplies,  is  not 
clear  or  conclusive ;  and  for  this  reason  we  the 
more  readily  grant  another  trial  for  the  errors 
of  law  ruled  on  in  the  foregoing  headnotes. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  3215-3219,  3221,  3230;  Dec. 
Dig.  I  11«J.*] 

Error  from  City  Court  of  Eiastman;  J.  A. 
Neese,  Judge. 

T.  H.  Thompson  was  convicted  of  selling 
his  crop  before  repayment  of  advances  made 
by  his  landlord,  and  brings  error.    Reversed. 

W.  M.  Morrison,  and  D.  D.  Smith,  both  of 
Eastman,  for  plaintiff  in  error.  J.  H.  Rob- 
erts, Sol.,  and  Wooten  &  Griffin,  all  of  East- 
man, for  the  State. 

PER  CURIAM.    Judgment  reveraed. 
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(12  Ga.  App.  191) 

LEWIS  ▼.  OCEAN  STEAMSHIP  CO.  et  aL 

(No.  4,183.) 

(Coart  of  Appeals  of  Georgia.    Jan.  80,  1913.) 

(Syllabus  hy  the  Court.) 

1.  Cabbiebs  (§  397^*)— Cabbiage  of  Passen- 
GEBS— Baggage— •*Baqgage  Check." 

The  court  erred  in  awarding  a  nonsuit  A 
carrier,  by  checking  the  baggage  of  a  passenger 
who  has  purchased  a  ticket  to  a  given  point, 
becomes  liable,  by  the  contract,  for  the  safe  car- 
riage of  the  baggage  in  the  same  way  and  to 
the  same  extent  as  a  carrier  of  goods.  The 
baggage  check  is  in  legal  effect  a  bill  of  lading 
for  the  baggage. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1519-1528;   Dec.  Dig.  |  397%.*i 

2.  Cabriebs  (§  394*)— Oabriage  of  Passen- 
gebs— Actions  fob  'Loss  of  Baggage— Evi- 
dence. 

A  baggage  check  given  by  a  railroad  com- 
pany to  a  passenger  is  prima  facie  evidence  of 
the  delivery  of  the  baggage  to  the  company,  be- 
cause it  has  so  made  it,  and  the  check  stands 
in  the  place  of  a  bill  of  lading.  If  it  is  not 
a  contract,  it  is  in  the  nature  of  a  receipt  and 
is  evidence  of  the  ownership,  delivery,  and  iden- 
tity of  the  baggage.  A  passenger  to  whom  the 
carrier  delivers  a  baggage  check  is  not  required 
to  prove  that  the  carrier  actually  received  the 
baggage  which  the  check  symbolizes  until  the 
carrier  has  rebutted  the  constructive  delivery 
evidenced  by  the  check  by  proof  that  it  never 
in  fact  received  the  baggage. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  §§  1504,  1506,  1516;  Dec  Dig.  { 
394.  ♦] 

Error  from  City  Court  of  Savannah;  Da- 
vis Freeman.  Judge. 

Action  by  U  M.  Lewis  against  the  Ocean 
Steamship  Company  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Reversed. 

R.  D.  Meader,  of  Bruns^vlck,  and  Geo.  W. 
Owens,  of  Savannah,  for  plaintiff  In  error. 
Anderson,  Cann  &  Cann  and  H.  W.  Johnson, 
all  of  Savannah,  for  defendants  in  error. 

RUSSELL,  J.  [1]  In  our  opinion  the 
learned  trial  Judge  erred  in  awarding  a  non- 
suit and  dismissing  the  plaintiff's  case.  The 
case  Is  virtually  controlled  by  the  ruling  of 
this  court  In  Atlanta  Baggage  &  Cab  Co.  v. 
Mi2o,  4  6a.  App.  407,  61  S.  E.  844,  although 
there  is  some  difference  between  the  cases 
in  immaterial  features.  The  defendants  con- 
tend that  the  nonsuit  was  proper  because 
the  instant  case  is  controlled  by  the  ruling 
of  the  Supreme  Court  in  Bridges  v.  Southern 
Ry.  Co.,  137  Ga.  107,  72  S.  E.  892.  As  this 
court  is  bound  to  follow  th&  rulings  of  the 
Supreme  Court  as  precedents  we  will  first 
consider  this  contention. 

An  examination  of  the  opinion  in  the 
Bridges  Case,  supra,  shows  that  the  carrier 
was  held  to  be  not  liable,  not  merely  be- 
cause there  was  no  direct  evidence  that  the 
plaintlfTs  trunk  was  ever  in  its  possession, 
but  because  it  is  perfectly  evident  from  the 
record  that  it  was  never  In  Its  possession. 
In  other  words,  the  plaintiff  himself  proved 


(what  we  think  a  carrier  who  has  Issued  and 
delivered  a  check  for  baggage  should  prove 
by  way  of  defense)  that  no  check  which  could 
properly  purport  to  represent  the  baggage 
was  in  fact  ever  in  his  possession.  Neces- 
sarily, In  this  state  of  facts,  the  ruling  of 
the  Supreme  Court  that  the  evidence  was 
insufficient  to  support  a  verdict  for  the  plain- 
tiff was  correct.  In  the  Bridges  Case  (to 
quote  from  the  statement  of  facts  in  the 
opinion)  the  plaintiff  testified  that  ''he  pur- 
chased a  round-trip  ticket  from  Hawkins- 
ville,  Ga.,  to  Richmond,  Va.,  to  return  by 
way  of  Norfolk,  Va.,  by  rail.  The  defend- 
ant's agent  at  Hawkinsvllle  gave  the  plain- 
tiff a  check  for  his  trunk  to  Richmond.  He 
receivied  his  trunk  at  Richmond,  and  left 
there  for  Norfolk  over  the  Old  Dominion 
Steamship  Company's  line,  receiving  from 
that  company  a  check  for  his  trunk  from 
Richmond  to  Norfolk.  The  Southern  Rail- 
way Company's  line  did  not  run  into  Nor- 
folk. Upon  his  arrival  at  Norfolk  he  re- 
ceived from  the  transfer  comi>any,  in  return 
for  the  steamship  company's  check,  a  trans- 
fer check.  The  trunk  could  not  be  found, 
and  the  transfer  company  then  delivered  to 
the  plaintiff  a  check  purporting  to  be  a 
Southern  Railway  Company's  check  for  the 
transportation  of  the  trunk  from  Norfolk 
to  Hawklnsville.  Upon  his  return  to  the  lat- 
ter place,  the  plaintiff  presented  the  last- 
mentioned  check  to  the  local  agent  of  the 
defendant  company  at  that  place  and*  de- 
manded his  trunk.  The  trunk  could  not  be 
found  there,  and  the  agent  took  the  check 
and  endeavored  to  trace  the  trunk,  but  fail- 
ed to  do  so,  and  subsequently  returned  the 
check  to  the  plaintiff.  There  was  no  evi- 
dence that  the  transfer  company  at  Norfolk 
was  the  agent  of  the  defendant  company, 
which  denied  that  the  trunk  was  ever  de- 
livered to  it  or  its  agent  after  the  plain- 
tiff had  received  it  at  Richmond."  As  the 
plaintiff  Bridges  himself  delivered  his  trunk 
at  Richmond,  not  to  the  Southern  Railway 
Company  or  its  agent,  but  to  an  agent  of 
the  Old  Dominion  Steamship  Company,  and 
used  that  route  in  going  to  Norfolk,  and 
as  the  Southern  Railway  Company's  line 
does  not  run  into  Norfolk,  there  is  not  only 
no  evidence,  circumstantial  or  otherwise, 
that  the  trunk  went  into  the  possession  of 
the  Southern  Railway  Company,  but,  on  the 
contrary,  every  presumption  of  law  and 
every  reasonable  inference  from  the  facts 
supports  the  conclusion  that  the  trunk  re- 
mained in  the  possession  of  the  Old  Domin- 
ion Steamship  Company  or  had  been  lost 
by  that  company.  When  the  transfer  com- 
pany could  not  find  the  trunk,  the  plaintiff 
accepted  from  its  agent,  who  was  not  an 
agent  of  the  Southern  Railway  Company,  a 
check  purporting  to  be  a  Southern  Railway 
Company  baggage  check.  Certainly  In  that 
case  the  Supreme  Ck>urt  could  well  hold  that 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key -No.  Series  A  Rep'r  Indexes 
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the  plaintiff  could  not  recover,  If  for  no 
other  reason  than  that  he  accepted  this 
check  from  one  whom  he  did  not  know  to 
be  an  agent  of  the  carrier  sought  to  be  bound 
thereby,  and  at  a  time  when  he  knew,  or 
should  have  known,  that  the  carrier  sought 
to  be  bound  by  the  check  then  being  deliver- 
ed to  him  as  a  symbol  of  his  trunk  was  not 
in  possession  of  the  baggage  which  it  was 
thereby  contracting  to  deliver,  and  this,  too, 
without  inquiring  whether  the  transfer  com- 
pany, in  assuming  to  act  as  agent  of  the 
Southern  Railway  Company,  or  even  if  it 
was  the  agent  of  the  latter,  was  not  doing 
an  act  beyond  the  scope  of  its  authority.  It 
is  doubtful  if  the  carrier  would  be  liable  up- 
on a  check  for  baggage  delivered  by  one  of 
its  duly  authorized  agents  to  a  passenger 
who  Imew  that  the  baggage  was  not  in  the 
possession  of  the  carrier;  but  certainly  a 
carrier  would  not  be  bound  in  such  a  case 
by  the  delivery  of  what  purported  to  be  its 
check  by  one  who  had  no  authority  whatever 
to  make  a  contract  in  Its  behalf. 

The  present  case  differs  from  the  Bridges 
Case  in  several  important  particulars.  In 
the  first  place,  the  baggage  check  upon  which 
the  plaintiff  predicates  her  action  was  deliv- 
ered to  the  plaintiff  by  an  agent  of  the  de- 
fendant This  is  not  disputed.  In  the  next 
place,  so  far  from  the  plaintiff  knowing,  or 
having  the  right  to  believe  (as  Bridges  had 
the  right  to  believe),  that  the  carrier  was  not, 
as  a  matter  of  fact,  in  possession  of  the 
trunk  at  the  time  its  agent  handed  her  the 
check,  she  had  every  right  to  assume  that 
her  trunk  was  in  the  possession  of  the  agent 
of  the  defendant  company,  because,  when  she 
presented  her  transfer  check,  the  porter,  in 
the  presence  of  the  carrier's  agent,  took  it 
for  the  purpose  of  locating  the  trunk,  and 
returned  with  the  statement  that  he  had 
found  it,  and  thereupon,  after  surrender  of 
the  transfer  check,  the  defendants  baggage 
check  was  delivered  to  her.  Furthermore, 
there  Is  no  evidence  in  this  case  (as  there  is 
in  the  Bridges  Case)  which  would  tend  to 
show  that  the  trunk  was  lost  before  it  could 
have  come  into  the  possession  of  the  defend- 
ant In  the  present  case  there  is  no  presump- 
tion, one  way  or  the  other,  upon  this  subject, 
for  the  plaintiff  traveled  the  route  over 
which  her  baggage  was  checked,  and  it  is  no 
more  to  be  presumed  that  the  transfer  com- 
pany made  a  mistake  in  rechecking  the 
trunk,  for  the  purpose  of  conveying  it  from 
the  depot  of  the  E)rie  Railroad  to  the  pier  of 
the  Ocean  Steamship  Company,  than  that  the 
agent  of  the  defendant  company  made  a  mis- 
take in  rechecking,  which  resulted  in  the 
shipment  of  a  trunk  other  than  that  of  the 
plaintiff.  The  undisputed  evidence  of  the 
plaintiff  in  this  case  establishes  tliat  she  was 
a  passenger  of  the  defendant  carrier,  and 
the  payment  of  her  fare  included  payment 
for  the  carriage  of  her  baggage.  The  carri- 
er delivered  her  a  cheds  as  evidence  of  its 


undertaking  to  deliver  the  baggage,  which 
it  symbolized,  at  the  destination  to  which  she 
had  purchased  her  ticket 

[2]  She  delivered  to  the  defendant  steam- 
ship company  a  symbol  of  the  baggage,  the 
identity  of  which  they  had  an  opportunity  of 
fixing  before  the  delivery  tx>  the  plaintiff  of 
their  own  baggage  check.  The  plaintiff's 
baggage  was  not  delivered  to  her,  and  the 
value  of  the  contents  of  the  lost  trunk  was 
established  by  testimony  which  was  not  dis- 
puted. Upon  its  discovery  of  the  loss,  the 
carrier  did  not  return  the  transfer  check 
which  it  had  received  from  the  plaintiff,  nor 
offer  to  return  it  until  the  trial,  more  than 
two  years  after  the  trunk  was  lost  Under 
this. state  of  facts,  the  question  which  arises 
is,  Upon  whom  shall  be  cast  the  burden  of 
establishing  that  the  check  which  the  defend- 
ant carrier  delivered  to  the  plaintiff  did  not 
in  fact  represent  her  trunk,  the  passenger 
who,  by  the  act  of  the  carrier,  has  been  pre- 
vented from  proceeding  against  the  transfer 
company  by  the  defendant's  act  in  retaining 
her  transfer  check,  or  the  carrier  who  was 
paid  and  undertook  to  carry  the  passoiger's 
baggage,  and  who  had  every  facility,  by 
means  of  the  transfer  check,  of  tracing  and 
ascertaining  upon  whom  liability  for  the  loss 
of  the  trunk  should  be  placed?  We  concede, 
as  insisted  by  the  learned  counsel  for  the  de- 
fendant that  the  case  is  not  one  of  connect- 
ing carriers,  but  according  to  the  evidence, 
the  White  Star  Transfer  Company  is  appar- 
ently a  common  carrier  of  baggage,  in  the 
sense  in  which  that  term  is  defined  in  the 
case  of  the  Atlanta  Baggage  &  Cab  Co.  v. 
Mizo,  supra;  and,  as  there  is  no  evidence  to 
the  effect  that  it  did  not  have  the  trunk,  the 
case  would  seem  to  be  similar  as  to  the  facts, 
and  at  least  as  strong  as  to  this  point  as 
that  of  the  Rome  B.  B.  Co.  v.  Wimberly,  75 
Ga.  316,  58  Am.  Bep.  468,  in  which  the  Bome 
Bailroad  Company  was  held  liable  for  the 
value  of  a  trunk,  although  no  chedc  was  is- 
sued, because  an  employ^  of  that  company, 
after  agreeing  to  place  the  plaintiff*s  trunk 
upon  the  train  of  the  East  Tennessee,  Vir- 
ginia ft  Georgia  Bailroad,  and  after  he  had 
received  from  the  plaintiff  her  check,  failed 
to  do  so,  and  the  trunk  was  lost  Authorities 
to  the  effect  that  baggage  checks  are  evi- 
dence of  delivery  of  baggage  to  the  railroad 
company  issuing  them  are  so  numerous  that 
we  shall  cite  but  a  few. 

The  main  contention  of  the  defendant  is 
that  the  plaintiff's  case  failed  for  lack  of 
proof  that  the  trunk  which  the  deftodant 
received,  and  for  which  it  gave  her  a  check, 
was  her  trunk.  The  contention  of  the  de- 
fendant in  the  lower  court  is  that  it  deliver- 
ed to  her  a  trunk  to  which  was  attached  a 
duplicate  of  her  baggage  check,  and  that  the 
burden  of  proving  that  th^  trunk  which  it 
delivered  was  dot  the  one  represented  by  the 
transfer  check,  as  well  as  that  It  actually  re- 
ceived the  plaintiff's  trunk,  was  upon  the 
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plaintiff.  We  agree  that  a  passenger  who 
seeks  to  recover  the  value  of  lost  baggage 
must  show  that  It  was  delivered  to  the  car- 
rier of  whom  the  recovery  is  sought  But, 
as  relates  to  baggage,  the  contract  of  car- 
riage is  such  that  the  possession  of  the  trunk 
check  by  the  passenger  is  prima  fade  evi- 
dence authorizing  the  plaintiff  to  recover 
the  proven  value  of  the  lost  baggage;  and 
the  burden  is  on  the  carrier  to  rebut  this  by 
evidence  disproving  the  right  of  the  plaintiff 
to  the  check,  or  proving  that  no  baggage  was 
received  or  lost,  or  contesting  the  identity  of 
the  baggage  claimed  to  be  lost  It  is  ruled 
in  the  case  of  Dill  v.  South  Carolina  R.  Co., 
7  Rich.  (S.  C.)  158,  62  Am.  Dec.  407,  that 
railway  companies  are,  in  respect  to  baggage 
of  their  passengers,  common  carriers  and 
liable  for  the  same,  unless  excused  by  the 
act  of  God  or  the  enemies  of  the  country; 
citing  Storey  on  Bailments,  000;  Camden  ft 
Amboy  v.  Burke,  13  Wend.  (N.  Y.)  611,  28 
Am.  Dec.  488.  Justice  O'Neill,  delivering  the 
opinion  of  the  Supreme  Court  of  South  Caro- 
lina, then  proceeds  to  say :  "It  is  necessary, 
however,  to  fix  them  with  this  liability  that 
it  should  be  shown  that  the  plaintiff's  bag- 
gage was  delivered  to  them.  Their  check, 
found  in  his  possession,  is  evidence  of  that 
fact  They  themselves  have  made  it,  and  it 
stands  in  the  place  of  a  bill  of  lading." 
Upon  the  question  of  the  identity  of  the  par- 
ticular article  delivered,  the  court  then  rules 
that:  "The  burden  is  on  the  defendant  to 
show  what  was  actually  delivered,  if  there 
is  dispute  between  the  parties  as  to  what 
was  actually  delivered.**  The  opinion  con- 
tinues :  "What  was  delivered  under  it  is  the 
difficulty.  Was  it  a  trunk  or  some  other 
thing?  The  plaintiff  claims  it  was  a  trunk 
delivered ;  this  is  the  usual  means  of  a  trav- 
eler's conveyance  of  his  baggage.  Search 
was  made  for  such  an  article  at  the  plain- 
tilTs  request  This  was,  I  think,  all  the 
plaintiff  could  show,  and  the  burden  was  on 
the  defendants  to  show  that  he  did  not  deliv- 
er them  a  trunk,  but  some  other  article.** 
The  plaintiff  in  the  Dill  Case  did  claim  that 
he  had  lost  a  trunk,  which  the  check  repre- 
sented, and  the  railroad  company,  at  his  re- 
quest, did  search  for  it  Under  rulings  of 
the  South  Carolina  court  upon  evidence,  the 
plaintiff  was  not  permitted  to  testify  as  a 
witness.  It  follows  that,  if  the  identity  of 
the  article  lost  could  be  proved  by  the  check, 
the  plaintiff's  claim  for  the  property,  and 
the  circumstance  that  the  railroad  company 
which  issued  the  check  had  searched  for  it, 
and  that  a  trunk  and  no  other  property  was 
represented  by  the  check,  certainly  where  a 
plaintiff  claims  that  the  trunk  which  was  de- 
livered to  her  is  not  her  trunk,  but  she  is  in 
possession  of  a  check  which  the  circumstanc- 
es indicate  was  issued  as  a  bill  of  lading  for 
her  trunk,  and  the  carrier  searches  for  it  in 
pursuance  of  her  request,  this  will  afford 
presumptive  proof  that  the  check  in  her  pos- 


session evidences  a  bill  of  lading  for  the 
trunk  she  claims  to  have  lost  But  the  pre- 
cise question  has  been  several  times  ruled  in 
other  jurisdictions. 

In  Hickoz  v.  Naugatuck  Railroad  Cr,  81 
Conn.  281,  83  Am.  Dec.  143,  it  was  held  that 
the  baggage  check  \b  in  the  nature  of  a  re- 
ceipt and  is  evidence  of  the  delivery,  owner- 
ship, and  identity  of  the  baggage,  and  this 
ruling  was  adopted  in  Ahlbeck  v.  St  Paul 
Ry.  Ca,  SO  Minn.  424,  40  N.  W.  864,  12  Am. 
St  Rep.  661,  in  which  it  was  held  that  evi- 
dence tending  to  prove  that  the  plaintiff 
came  by  rail  from  Port  Huron  where  his 
trunk  containing  his  baggage,  was  checked 
(and  where  he  last  saw  it)  by  way  of  Chica- 
go, and  at  the  latter  place  was  given  another 
check  therefor  by  the  Chicago  ft  Northwest- 
em  Railroad,  which  he  exchanged  at '  the 
Union  Depot  in  St  Paul  for  a  local  check  of 
the  St  Paul,  Minneapolis  ft  Manitoba  Railroad 
Company  to  Grove  City,  where  the  defendant 
tendered  him  a  trunk  not  his  own,  but  to 
which  was  attached  a  duplicate  of  the  check 
last  received  by  him,  made  a  inima  fade 
case  for  the  plaintiff.  It  is  true  that  the 
AliH)eck  Case  Is  one  of  connecting  carriers, 
and  that  the  transfer  company  in  the  pres- 
ent case  is  not  a  connecting  carrier,  but  the 
liability  of  the  carrier  In  the  Ahlbeck  Case 
is  not  made  to  depend  upon  the  fact  that  the 
case  is  one  of  connecting  carriers,  because 
that  point  is  not  referred  to  in  the  opinion. 
The  case  does  not  turn  upon  the  Joint  liabili- 
ty of  the  defendant  as  one  of  several  con- 
necting carriers  (although  it  appears  from 
the  headnote  that  the  defendant  was,  as  a 
matter  of  fact  one  of  several  carriers  which 
connected),  but  upon  the  principle  ruled  in 
the  Hlckox  Case  that  a  baggage  check  is  in 
the  nature  of  a  receipt.,  and  for  that  reason 
prima  facie  evidence,  at  least,  of  the  delivery 
of  the  baggage  belonging  to  the  holder  of  the 
baggage  check. 

The  fact  that  the  transfer  company  is  not 
a  connecting  carrier,  as  related  to  the  de- 
fendants in  this  case,  is  of  no  relevance  if 
the  several  receipts  for  the  trunk,  evidenced 
by  th.e  (dieck  which  the  plaintiff  received, 
are  prima  facie  evidence  of  the  delivery  to 
the  defendant  of  the  plaintiff's  trunk.  The 
transfer  company,  as  a  carrier,  owes  the 
same  duty  to  the  public,  with  reference  to 
the  carriage  of  baggage,  as  a  steamboat  or 
a  railroad  company.  If  the  first  check  re- 
ceived by  the  plaintiff  is  prima  ftide  evi- 
dence that  the  first  carrier  which  transport- 
ed the  baggage  received  the  plaintiff's  trunk, 
then  the  receipt  of  the  transfer  company  as 
a  carrier  (whether  a  connecting  carrier  or 
not)  affords  presumptive  evidence  that  it  re- 
ceived the  trunk  evidenced  by  the  first  check. 
And  likewise  the  check  which  the  steamship 
company  gave  to  the  plaintiff  in  exchange 
for  the  check  she  already  had  from  the 
transfer  company  was  prima  facie  to  be 
presumed  to  have  reference  to  the  trunk  orig- 
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Inally  delivered.  The  presumption  is  not  one 
which  rests  upon  the  liability  of  one  con- 
necting carrier  to  another  for  a  loss,  the  lia- 
bility for  which  they  can  fix  upon  the  prop- 
er party,  but  it  is  one  which  arises  from 
the  improbability  that  any  carrier  will  ac- 
knowledge the  receipt  of  property  which  he 
has  not  received,  or  different  from  that  ac- 
tually received.  It  is  to  be  presumed,  wheth- 
er the  carriers  are  connecting  carriers  or 
not,  that  the  first  carrier  will  not  give  a 
receipt  for  any  trunk  other  than  the  one  de- 
livered by  the  passenger  to  whom  its  check 
or  bill  of  lading  for  baggage  is  delivered, 
and  will  not  place  its  duplicate  check  upon 
any  different  baggage.  It  is  to  be  presumed 
that  a  carrier  (though  only  a  transfer  com- 
pany, but  yet  liable  for  failure  to  comply 
with  its  contracts,  and  owing  the  same  legal 
duties  to  deliver  as  other  carriers)  will  not 
accept  from  the  first  carrier  a  trunk  other 
than  that  which  it  has  contracted  to  trans- 
fer, and  this  would  necessarily  be  the  trunk 
delivered  by  the, passenger  to  the  first  car- 
rier. And  it  is  to  be  presumed  that  the 
steamship  company,  having  issued  its  receipt 
to  the  passenger  for  a  trunk,  identified  as 
above  stated,  will  not  forward  any  other 
than  that  trunk. 

The  presumption  to  which  we  have  re- 
ferred is  no  stronger  in  the  case  of  connect- 
ing carriers  than  if  they  are  carriers  which 
had  jointly  transported  the  baggage  with 
interdependent  relationship.  It  is  a  presump- 
tion of  the  same  nature  as  that  which  rests 
upon  the  supposition  that  one  does  not  give  a 
receipt  for  money  which  he  has  not  in  fact 
received.  The  presumption  in  each  case  can 
be  rebutted.  In  the  case  of  the  receipt  for 
money,  the  prima  facie  presumption  may  be 
rebutted  by  proof  that  the  amount  men- 
tioned in  the  receipt  was  not  paid,  and,  in  a 
case  such  as  that  now  before  us,  the  pre- 
sumption may  be  rebutted  by  proof  that  one 
of  the  carriers  did  not  in  fact  receive  the 
baggage  in  question.  But  if  the  principle 
announced  by  many  authorities,  that  the 
check  is  a  bill  of  lading  for  the  baggage,  is 
sound,  then  the  possession  of  the  check,  in 
addition  to  the  proof  that  the  baggage  was 
not  received  by  the  holder  of  the  check,  must 
make  a  prima  facie  case  which  the  defendant 
is  required  to  rebut.  See  Davis  v.  Mich.  R. 
B.  Ca,  22  111.  278,  74  Am.  Dec.  152,  in  which 


it  was  held  that  a  carrier  must  be  held  to 
have  received  baggage  and  be  liable  for  its 
loss  where  it  exchanges  the  baggage  checks 
of  a  connecting  line  for  its  own  and  does 
not  give  immediate  notice  to  the  passenger 
of  its  inability  to  find  the  baggage.  ^Tfals 
case,  too,  is  one  of  connecting  carriers,  and 
yet  it  is  apparent  that  that  fact  did  not  in- 
fluence the  shaping  of  the  opinion  of  the 
court  The  court  says  upon  this  point:  **The 
delivery  of  a  check  to  a  passenger  is  intend- 
ed to  relieve  him  of  all  care  and  superin- 
tendence of  his  baggage  while  on  his  Jour- 
ney, and  to  devolve  such  care  on  the  agents 
of  each  of  the  several  roads  over  which  it 
passes,  and  must  be  considered  prima  facie 
evidence  of  the  delivery  of  the  baggage." 
It  appears  that  in  the  Davis  Case  the  checks 
were  exchanged  before  the  train  reached 
Toledo,  and,  in  our  opinion,  this  demon- 
strates that  the  liability  of  the  carrier  was 
not  dependent  upon  the  fact  that  it  was  one 
of  several  connecting  carriers,  for  the  court 
says:  "On  the  exchange  of  checks  before 
reaching  Toledo,  if  the  baggagemaster  could 
not  find  the  trimk  and  carpetbag — ^which  it 
seems  were  connected  together  and  marked 
with  one  check— on  the  Cleveland  cars,  he 
must  have  given  immediate  notice  to  the 
owner  from  whom  he  received  the  check ;  not 
having  done  so,  the  company  must  be  held 
to  have  received  the  trunk  and  bag  and  to 
be  liable  for  the  loss.  ♦  ♦  ♦  Were  it  not 
for  this  exchange  of  checks,  the  defendant 
would  not  be  liable.  The  remedy  would  be 
against  the  Cleveland  &  Toledo  Railroad 
Company."  See,  also,  Chicago  Ry.  v.  Clay- 
ton, 78  IlL  617-618. 

In  the  Mizo  Case  we  held  that  the  bag- 
gage company,  as  a  carrier,  was  liable  be- 
cause as  such  it  took  the  passenger's  check 
under  a  contract  to  get  the  trunk  and  deliv- 
er it  to  her,  and  failed  to  perform  its  con- 
tract or  return  the  check;  tJie  carrier  being 
held  to  be  liable  without  regard  to  the  fact 
that  it  was  not  a  connecting  carrier.  As 
was  said  in  that  case,  any  other  rule  than 
the  one  here  announced  would  relieve  com- 
mon carriers  from  all  responsibility  for  bag- 
gage received  by  them,  and  would  either  im- 
pose upon  passengers  great  inconvenience  or 
subject  them  to  the  danger  of  losing  their 
baggage  without  remedy. 

Judgment  reversed. 
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(12  QtL,  App.  241) 

FINCHER  Y.  REDMAN.      (No.  4,539.) 
(Court  of  Appeals  of  Georgia.    Feb.  4,  1913.) 

(Syllabus  hy  the  Court.) 

Contracts    (§  28*) —Actions  fob  Bbeach— 

Sufficiency  of  Evidence. 

The  testimony  of  the  plaintiff  was  suffi- 
cient to  authorize  the  verdict  in  his  favor. 
The  fact  that  the  plaintiff  and  the  defendant 
differed  in  their  testimony  as  to  the  terms  of 
the  contract  is  not  sufficient  to  show  that  their 
minds  had  never  met,  but  simply  raised  a  con- 
flict in  the  evidence  as  to  what  was  the  con- 
tract between  the  parties.  This  conffict  hav- 
ing been  settled  by  the  jury  in  favor  of  the 
plaintiff,  it  was  not  error  to  overrule  a  motion 
for  a  new  trial,  complaining  solely^  that  the 
verdict  was  not  supported  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  133-140,  1755,  1782-1784»  1785%, 
1820,  1821;    Dec.  Dig.  §  28.*] 

Error  from  City  Court  of  Jackson;  H.  M. 
Fletcher,  Judge. 

Action  by  C.  L.  Redman  against  E.  A 
Flncher.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

W.  E.  Watkins,  of  Jackson,  for  plaintiff  in 
error.  C.  L.  Redman,  of  Jackson,  for  defend- 
ant in  error. 

POTTLE,  J.    Judgment  affirmed. 


(12  6a.  App.  240) 

HAYWOOD  V.  STATE.      (No.   4,537.) 
(Court  of  Appeals  of  Georgia.     Feb.  4,  1913.) 

(SyUahuB  by  the  Court.) 

Witnesses  (§  394*)  —  Impeachment— Testi- 
mony. 

Where  a  witness  for  the  state  denied  hav- 
ing stated  that  he  was  offered  a  sum  of  mon- 
ey by  a  city  marshal  to  produce  evidence  to 
convict  the  accused,  and  an  effort  was  made  to 
impeach  the  witness  by  testimony  that  he  had 
made  such  a  statement,  it  was  error  to  permit 
the  marshal  to  testify  that  he  in  fact  made  the 
witness  no  such  offer.  If  the  fact  referred 
to  was  of  sufficient  materiality  to  be  used  as 
a  basis  for  impeaching  the  witness,  and  be 
was  successfully  impeached,  he  could  be  re- 
stored, to  credit  only  in  the  manner  authorized 
by   statute. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {§  1258,  1259;    Dec.  Dig.  §  394.*] 

Pottle,  J.,  dissenting. 

Error  from  City  Court  of  Louisville;  W. 
L.  Phillips,  Judge. 

E.  D.  Haywood  was  convicted  of  crime, 
and  brings  error.    Reversed. 

R.  N.  Hardeman,  of  Louisville,  for  plaintiff 
in  error.  J.  R.  Phillips,  Sol.,  of  Louisville, 
for  the  State. 

RUSSELL,  J.    Judgment  rerersed. 

POTTLE,  J.  (dissenting).  Where  one  on 
trial  for  a  criminal  offense  Introduces  evi- 
dence that  tlie  principal  witness  for  the  state 
had  admitted  that  the  arresting  officer  had, 
prior  to  the  arrest,  offered  the  witness  a  sum 


of  money  to  produce  evidence  to  convict,  It 
was  not  error,  although  the  witness  denied 
having  made  such  a  statement  to  permit  the 
arresting  officer  to  testify  that  he  made  no 
such  offer.  The  accused  having  thus  attack- 
ed the  character  and  credibiiity  of  the  state's 
witness,  the  testimony  of  the  arresting  officer 
was  admissible  In  corroboration,  upon  the 
theory  that  the  state's  witness  would  not 
likely  have  made  a  false  statement  which 
tended  to  discredit  his  character. 


(12  Ga.  App.  186) 
WHITTON  V.  BNTREKIN.     (No.  4,170.) 
(Court  of  Appeals  of  Georgia.    Jan.  30,  1913.) 

(Syllabus  by  the  Court.) 

L  Appeal  and  Ebbob  (|  534*)  — Recobo  — 
Scope  and  Contents— jPetition  tob  Oeb- 

TIOBABI. 

It  is  only  when  the  judge  of  the  superior 
court  refuses  to  sanction  a  petition  for  certiora- 
ri that  the  petition  is  required  to  be  set  out  in 
the  bill'  of  exceptions.  After  the  petition  has 
been  sanctioned,  and  there  has  been  an  adjudi- 
cation in  the  superior  court,  it  may  be  trans- 
mitted, by  reference  thereto,  as  a  part  of  the 
record,  and  need  not  be  identified  by  the  presid- 
ing judge.  The  motion  to  dismiss  the  writ  of 
error  is  therefore  overruled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  2397,  2398;  Dec.  Dig.  § 
534.*  J 

2.  Justices  op  the  Peace  (§  197*)— Evidence 

—Sufficiency. 

The  plaintiff,  upon  cross-examination,  hav- 
ing testified  that  he  did  not  know  anything  as 
to  the  correctness  of  any  of  the  items  of  the 
account  further  than  they  appeared  upon  his 
books,  from  which  the  account  had  been  taken, 
or  copied,  the  correctness  of  the  whole  account 
as  stated  was  not  duly  proved ;  and  though  the 
finding  of  the  jury,  as  to  the  item  which  was 
proved,  was  authorized,  the  certiorari  should 
have  been  sustained  and  a  new  trial  granted. 
Linder  v.  Renfroe,  1  Ga.  App.  58,  57  S.  E.  975. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Ont  Dig.  §§  768-771;  Dec.  Dig.  S 
197.  •] 

Error  from  Superior  Court,  Haralson 
County;   Price  Edwards,  Judge. 

Action  by  W.  A.  Entrekln  against  J.  M. 
Whitton.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

C  B.  Weatherly  and  Griffith  ft  Matthews, 
all  of  Buchanan,  for  plaintiff  In  error.  Bu- 
ford  Boykin,  of  Buchanan,  for  defendant  in 
error. 

RUSSELL,  J.    Judgment  reversed. 


(12  Ga.  App.  201) 

DE  FREESB  v.  CITY  OF  ATLANTA. 
(No.  4,199.) 

(Court  of  Appeals  of  Georgia.    Jan.  30,  1913.) 

(Syllabus  by  the  Court.) 

1.  Cbiminal  Law  (S  59*)— Violations  of 
Police  Regulations— Csiuinal  Pbosecu- 
TioNB—* 'Principal.  " 

Under  the  facts  of  this  case,  the  recorder 

was  fully  authorized  to  conclude  tibat  the  de- 
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fenae  wa«  merelj  a  rabterfnge,  and  that  th« 
accused  was  himself  the  seller,  or,  in  any  event, 
interested  In  the  sale,  and  not  as  an  af^ent  for 
a  purchaser.  All  who  participate,  either  direct- 
ly or  accessorily,  in  the  violation  of  municipal 
ordinances,  may  be  treated  as  principals.  There 
are  no  accessories  in  misdemeanors,  but  all  who 
are  in  any  wise  concerned  in  the  violation  of 
the  law  are  principals.  Christian  v.  State,  9 
Oa.  App.  61,  70  S.  R  25a. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  71-74,  76-«l;   Dec.  Dig.  f 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  6652-5557 ;  voL  8,  p.  7763.] 

2.  Intoxicating  Ljquobs  (236*>— Chimin al 
Prosecutions— Sufficiency  of  E2videncb. 
While,  in  a  prosecution  for  a  violation  of  a 
municipal  ordinance  prohibiting  the  keepins:  of 
intoxicating  liquors  for  sale,  it  is  essential  to 
show  that  the  liquid  kept  by  the  accused  was  in 
fact  intoxicating,  the  fact  that  the  accused  ac- 
cepted from  a  common  carrier,  as  whisky,  sev- 
eral shipments  designated  as  whisky,  receipting 
for  them  as  whisky,  authorizes  the  inference 
that  the  contents  of  the  shipments  were  whisky, 
as  thev  purported  to  be,  and  as  the  accused  ap- 
parently understood  them  to  be.  See  Tompkins 
V.  State,  2  Ga.  App.  639,  58  S.  B.  1111. 

[E2d.  Note.—For  other  cases,  see  Intoxicating 
Unuors,  Cent  Dig.  §§  300-322;    Dec  Dig.  j 

Brror  from  Superior  Court,  Fulton  Coun- 
ty;  Geo:  L.  Bell.  Judge. 

W.  B.  De  Preese  was  convicted  of  violation 
of  an  ordinance  of  the  City  of  Atlanta,  and 
brings  error.    Affirmed. 

John  A.  Boy  kin,  of  Atlanta,  for  plaintiff 
In  error.  Jas.  L.  Mayson  and  W.  D.  Bills, 
Jr.,  both  of  Atlanta,  for  defendant  In  error. 

RUSSELL,  J.    Judgment  affirmed. 


(12  Oa.  App.  220) 

COOK  Y.  STATE.     (No.  4,255.) 
(Court  of  Appeals  of  Georgia.     Feb.  4,  1918.) 

Brror  from  Superior  Ck)urt,  Berrien  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Harris  Cook  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Hendricks  &  Christian,  of  Nashville,  for 
plaintiff  in  error.  J.  A.  Wilkes,  Sol.  Gen.,  of 
Moultrie,  for  the  State. 

POTTLE,  J.  The  evidence  was  of  such  a 
character  as  to  authorize  the  charge  on  the 


subject  of  resistance  by  the  accused  to  an  ar- 
rest which  the  prosecutor  was  attempting  to 
maka  The  instructions  upon  this  subject 
were  in  accordance  with  the  law,  and  were 
not  erroneous  for  any  of  the  reasons  assign- 
ed in  the  motion  for  new  triaL  The  evidence 
authorlssed  the  conyictlon,  and  the  trial  was 
free  from  substantial  error. 
Judgment  affirmed. 

RUSSELL,  J.  (dissenting).  Under  my  con- 
struction of  the  evidence,  It  was  error  for  the 
court  to  charge  at  all  upon  the  subject  of 
arrest,  and  I  do  not  think  the  evidence,  in 
any  view  of  the  case,  authorized  a  convic- 
tion of  a  higher  offense  than  that  of  shoot- 
ing at  another. 

(12  Qtu  App.  2&) 
HENRY  V,  8TATB.     (No.  4,262.) 
(Court  of  Appeals  of  Georgia.    Feb.  4,  1913.) 

Brror  from  Superior  Court,  Worth  0>unty ; 
Frank  Park,  Judge. 

John  Henry  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Tison  ft  Bell,  of  Sylvester,  for  plaintiff  in 
error.  W.  E.  Wooten,  SoL  (Jen.,  of  Albany, 
and  J.  H.  Tipton,  of  Sylvester,  for  the  State. 

RUSSELL^  J.  The  evidence  of  an  incrim- 
inating character  depending  solely  upon  the 
testimony  of  an  accomplice,  and  there  being 
no  sufficient  circumstance  of  corroboration 
aliunde  the  testimony  of  the  accomplice,  con- 
necting the  accused  with  the  offense,  the  ver- 
dict was  unauthorized. 

Judgment  reversed. 

POTTLE,  J.  (dissenting).  Sufficient  facts 
and  circumstances  appeared  from  the  testi- 
mony of  other  witnesses  to  corroborate  the 
positive  testimony  of  the  accomplice  in  refer- 
ence to  the  guilt  of  the  accused.  The  evi- 
dence was  sufficient  to  authorize  instruction 
on  the  subject  of  conspiracy,  and,  while  not 
conclusive  of  the  guilt  of  the  accused,  was 
sufficient  to  authorize  his  conviction. 
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(12  Ga«  App.  HO 

FORD  ▼.  STATE.    (No.  4,498.) 
(Conrt  of  Appeals  of  Oeorgiau    Feb.  4^  1918.) 

(8yUahM9  hp  ike  Courts 

1.  JUBT    (I    131*)   —  fiXAMINATION    ON    YOXB 

Dirk. 

The  Supreme  Court  has  repeatedly  held, 
since  the  passage  of  the  act  of  1856,  embodied 
in  Penal  Code  1910,  S  1001,  that  no  question 
can  be  asked  jurors  on  the  voir  dire,  by  either 
counsel  for  the  state  or  the  accused,  other  than 
those  prescribed  by  the  sthtute.  The  addition- 
al questions  which  were  permitted  by  the  court 
in  the  present  case  were  not  only  unusual,  un- 
necessary^ and  unauthorised,  but  were  calculat- 
ed to  prejudice  the  accused  by  unduly  impress- 
ing the  jury  with  the  gravity  and  magnitude  of 
the  offense  charged  against  him. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  Si  661-582:   Dec.  Dig.  |  131.*] 

2.  Criminal  Law  (8  1166% •)— Incompetent 

Juror— Harmless  Error. 

Although  a  juror  was  subject  to  challenge 
for  cause,  on  the  ground  that  he  was  over  60 
years  of  age,  yet  wnere  it  does  not  appear  that 
the  juror  served  on  the  panel  that  tried  the  ac- 
cused, or  tiiat  the  accused  was  compelled,  by 
the  overruling  of  his  challenge  for  cause,  to 
exhaust  one  of  his  peremptory  challenges  for 
the  purpose  of  getting  rid  of  the  juror,  the 
error  must  be  regarded  as  harmless. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ||  3114r^l25:  Dec  Dig.  | 
1166%.»] 

8.  Jury  (J  72*)— Talesmen— Qualifications. 
It  is  in  the  discretion  of  the  trial  judges 
of  this*8tate  to  have  tales  jurors  summoned  for 
the  purpose  of  completing  the  regular  panel, 
such  talesmen  to  have  such  qualin(»Ltions  as 
are  prescribed  for  regularly  drawn  jurors. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  IS  333-^7:   Dec.  Dig.  |  72.*] 

Error  from  City  Court  of  Brunswick;  D. 
W.  Krauss,  Judge. 

Lee  Ford  was  convicted  of  selling  Intoxi- 
cating Uquors,  and  brings  error.    Reversed. 

J.  T.  Colson,  of  Brunswick,  for  plaintiff  in 
error.  Ernest  Dart,  of  Brunswick,  for  the 
State. 


HILL,  C.  J.  Lee  Ford  was  coBvicted  of 
selling  intoxicating  liquor,  and,  his  motion 
for  a  new  trial  being  overruled,  he  brings 
error. 

One  of  the  assignments  of  error  is  that  the 
Judge,  over  his  objection,  permitted  the  so- 
licitor to  propound  to  the  jurors  on  the  voir 
dire,  in  addition  to  the  statutory  questions, 
the  following:  "Are  you  in  fbvor  of,  or  op- 
posed to,  the  enforcement  of  the  law  known 
as  the  'prohibition  law'  of  Georgia?**  **Do 
you  consider  the  enforcement  of  this  prohibi- 
tion law,  which  the  defendant  is  charged 
with  violating,  of  more  importance  than  oth- 
er misdemeanor  statutes,  such  as  shooting  on 
a  public  highway  between  sunset  and  sunrise, 
Injury  to  bridge  signs,  throwing  a  dead  car- 
cass in  a  river,  etc.?'*  To  the  latter  question 
two  of  the  jurors  replied  that  '*they  consid- 
ered this  prohibition  statute  of  more  impor- 
tance, although  the  enforcement  of  all  statutes 


was  necessary  and  important,  and  should  be 
enforced."  OThese  two  Jurors  were  objected 
to  by  the  accused  as  incompetent,  in  view  of 
their  answer  to  the  question,  because  their 
answer  indicated  an  attitude  inconsistent 
with  a  fair  trial  for  the  accused.  The  court 
held  the  two  Jurors  competent,  and  in  view 
of  this  the  accused  was  compelled  to  exhaust 
two  of  his  peremptory  challenges  in  order 
to  get  rid  of  the  Jurors  from  the  panel.  An- 
other Juror  vras  cliallenged  by  the  accused, 
upon  the  ground  that  he  was  more  than  60 
years  of  age;  and  the  overruling  of  this 
challenge  is  assigned  as  error.  To  the  ques- 
tion as  to  his  age,  this  Juror  replied:  "This 
is  my  birthday.  I  am  00  years  old  to-day. 
I  do  not  know  what  hour  I  was  bom,  but 
this  is  my  sixtieth  birthday."  The  court  held 
that  the  Juror  was  not  over  00  years  of  age. 
Another  assignment  of  error  is  that  the  trial 
court  directed  the  sheriff  to  complete  the 
regular  panel  of  Jurors  by  summoning  six 
tales  Jurors.  These  Jurors  were  objected  to 
upon  the  ground  that  they  were  not  a  part 
of  the  regular  panel,  and  that  the  accused 
was  entitled  to  b6  tried  by  the  regular  panel 
of  Jurors.  It  appears  from  the  record  that 
the  court  had  the  regular  panel  filled  up  be- 
cause of  the  flact  that  some  of  the  regular 
panel  of  Jurors  were  engaged  in  the  consid- 
eration of  other  cases,  and  it  was  necessary 
to  fill  up  the  panel  by  summoning  tales  Ju- 
rors. It  may  be  stated  that  the  case,  und^ 
the  facts,  was  a  very  dose  one;  and  for  this 
reason  the  special  assignments  of  error  which 
relate  to  a  fbir  and  Impartial  trial  should 
be  considered  with  great  cara 

[1]  The  Legislature  of  this  state  has  pre- 
scribed the  method  to  obtain  fair  and  im- 
partial Juries.  >It  has  formulated  certain 
questions  to  be  propounded  to  the  Jurors  for 
the  purpose  of  testing  their  competency,  and 
these  questions  are  embodied  in  Penal  Code 
1910,  I  1001.  It  is  true  that  these  statutory 
questions  relate  to  cases  of  felony;  but  trial 
courts  frequently  use  them  for  the  purpose 
of  testing  the  competency  of  Jurors  in  mis- 
demeanor, and  even  in  dvll,  cases,  so  far  as 
they  may  be  applicable.  Since  the  act  of  1856, 
which  prescribes  these  questions,  the  Su- 
preme Court  has  repeatedly  and  uniformly 
held  that  neither  counsel  for  the  state  nor 
the  accused  has  the  legal  right  to  propound 
to  the  Jurors  upon  the  voir  dire  any  other 
questions  that  those  prescribed  by  the  stat- 
ute. Among  the  numerous  cases  thus  hold- 
ing are:  King  v.  State,  21  Ga.  220;  Pines  v. 
State.  21  Oa.  227;  Guilford  v.  State,  24  Qtu 
315;  Nesbit  v.  State,  43  Ga.  288;  Woolfolk 
V.  State,  85  Ga.  60,  94, 11  S.  E.  814;  Lindsay 
V.  State,  138  Ga.  818,  76  S.  B.  369.  If  a 
Juror  to  whom  these  questions  are  propound- 
ed fails  to  comprehend  or  understand  their 
purport,  the  court  can  explain  their  meaning, 
in  order  that  they  may  be  intelligently  an- 
swered; and  the  questions  may  be  varied  or 
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changed,  so  that  the  Juror  may  answer  them. 
Fogarty  v.  State,  80  Ga.  450,  460,  5  S.  E. 
782;  Henry  v.  State,  33  Ga.  441;  Woolfolk 
V.  State,  supra.  When  these  statutory  ques- 
tions are  properly  answered,  the  Jurors  are 
prima  facie  competent,  and  can  then  be  at- 
tacked by  being  placed  upon  the  court  as  a 
trior,  and  evidence  aliunde  introduced  for  the 
purpose  of  showing  the  incompetency  of  the 
Juror,  or  contesting  the  truth  of  the  answers 
given  to  the  questions  propounded.  It  seems 
to  us  clear,  without  reference  to  decisions  of 
the  Supreme  Court,  that  the  statute  settles 
the  questions  here  made.  Penal  Code  1910,  § 
1001,  prescribes  the  questions;  and  if  after 
having  answered  these  questions,  the  Juror  is 
found  competent,  section  1003  provides:  "He 
shall  be  put  upon  the  prisoner,  and,  unless 
challenged  peremptorily,  he  shall  be  sworn  to 
try  the  cause,"  and  section  1004  declares  that, 
when  the  Juror  has  been  found  competent, 
**no  other  or  further  investigation,  before 
triors  or  otherwise,  shall  be  had,  unless  upon 
newly  discovered  evidence  to  disprove  his 
answer,  or  to  show  him  incompetent"  We 
conclude,  therefore,  that  uftless  the  Juror  be 
challenged  ui)on  the  voir  dire,  in  which  event 
the  question  of  his  competency  shall  be  de- 
cided by  the  court,  no  other  questions  can  be 
asked  him,  except  those  prescribed  by  the 
statute.  In  the  present  case  the  trial  Judge 
introduced  an  entirely  new  practice  relating 
to  this  subject,  and  a  practice  which,  in  our 
opinion,  if  approved,  would  tend  to  delay  the 
trial  of  criminal  causes,  and  would  open  wide 
the  door  to  Judicial  discretion  in  determining 
the  great  and  all-important  right  of  a  fair 
and  Impartial  Jury  triaL  For  this  reason 
we  are  inclined  to  hold  the  trial  Judge  to  a 
strict  compliance  with  the  rules  prescribed 
by  the  Legislature  for  the  purpose  of  testing 
Jurors  on  the  voir  dire,  and  to  require  such 
compliance,  not  only  In  felony  cases,  for 
which  they  were  prescribed,  but  also  In  the 
trial  of  misdemeanor  cases,  when  the  Juror 
is  put  upon  his  voir  dire  in  such  cases. 

Not  only  was  the  rule  violated  in  the  pres- 
ent case  by  the  permission  given  to  the  so- 
licitor to  ask  additional  questions  to  those 
prescribed  by  the  statute,  but  these  addition- 
al questions,  we  think,  were  calculated  to 
Impress  the  Jurors  unduly  with  the  unusual 
magnitude  of  the  offense  with  which  the  ac- 
cused was  charged.  Upright  and  intelligent 
men,  who  are  selected  to  perform  the  im- 
portant function  of  Jurors  in  this  state, 
should  be  presumed  to  be  In  favor  of  the  en- 
forcement of  all  the  criminal  laws  of  the 
state.  No  reason  appears  why  a  Juror  should 
be  Interrogated  as  to  his  views  and  opinions 


as  to  the  enforcement  of  any  special  criminal 
law.  Whether  the  law  meets  with  his  ap- 
proval or  not,  it  is  his  sworn  duty  as  a  juror 
to  enforce  It,  and  he  cannot  permit  Ills  Indi- 
vidual views  as  to  its  wisdom  or  expediency 
to  influence  his  Judgment  in  arriving  at  the 
truth  as  to  its  violation,  unless  he  is  guilty 
of  a  violation  of  his  oath  as  a  Juror.  We  do 
not  mean  to  say  that  there  are  not  some 
criminal,  offenses  affecting  the  public  morals 
or  the  public  health  that  are  not  more  im- 
portant than  others,  but  in  a  legal  sense  the 
violation  of  every  penal  statute  should  stand 
upon  the  same  footing,  and  should  be  tried 
and  determined  by  the  rules  of  law  applicable 
to  each  particular  offense.  Unquestionably 
the  prohibition  law  was  enacted  for  the  pub- 
lic good  and  to  prevent  the  multiform  evils 
of  intemperance,  and  it  should  be  impartially 
and  strictly  enforced;  but  the  same  rules 
of  law  and  practice  that  apply  to  the  trial  of 
other  offenses  apply  to  trials  for  the  ▼!<►- 
lation  of  the  prohibition  statute.  After  con- 
viction the  trial  Judge,  in  his  discretion  may 
fix  a  punishment  according  to  the  gravity  of 
the  offense,  in  each  particular  case,  and 
within  the  statutory  limitations.  The  excep- 
tion which  the  learned  trial  Judge  made,  as- 
cording  to  the  present  record,  in  the  trial 
of  the  accused,  charged  with  a  violation  of 
the  prohibition  law,  was  not  only  unusual 
and  unnecessary,  but  may  have  beeif  prej- 
udicial to  the  accused,  in  that  it  impressed 
the  Jury  that  tried  him  with  the  gravity  of 
his  offense.  Whether  this  be  true  or  not, 
this  court  is  unwilling  to  give  its  approval  to 
a  practice  not  authorized  by  the  Lci^islature 
and  which  might  lead  to  pernicious  results. 

[2]  2.  According  to  the  method  of  com- 
putation of  time,  under  repeated  rulings  of 
the  Supreme  Court  of  this  state,  the  Juror 
was  shown  Dy  his  answer  to  have  been  over 
60  years  of  age;  but  as  the  record  fails  to 
disclose  whether  the  accused  was  compelled 
to  exhaust  his  peremptory  challenges  for  the 
purpose  of  getting  rid  of  this  Juror,  or  even 
that  he  served  on  the  Jury  that  tried  the 
accused,  the  contrary  ruling  by  the  trial 
Judge  must  be  regarded  as  harmless,  for,  in 
the  absence  of  such  proof,  it  was  Immaterial 
whether  the  Juror  was  over  60  years  old 
or  not. 

[3]  3.  There  was  no  error  in  having  tales 
Jurors  summoned  for  the  purpose  of  filling 
up  the  regular  panel;  it  not  being  insisted 
that  the  talesman  thus  summoned  were 
otherwise  disqualified. 

For  the  reasons  stated  in  tfae  first  division 
of  the  opinion,  the  Judgment  refusing  a  new 
trial  must  be  reversed. 


Qa.) 


OLIVER  V.  WEBB 
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(12  6ft.  App.  227) 

HOGAN  V.  STATE.     (No.  4,473.) 
(Court  of  Appeals  of  Georgia.     Feb.  4,  1913.) 

(SvllabuM  hy  the  Court.) 

Master  and  Sebvant  (§  67*)  —  Contract — 

e^raudulent  breach. 

An  intent  to  defraud  is  an  essential  ingre- 
dient of  the  oflense  defined  in  section  715  of 
the  Penal  Code  of  1910.  Where,  in  the  trial 
of  an  accusation  charging  such  an  offense,  it 
appeal's  that  the  accused  executed  and  deliver- 
ed to  the  person  advancing  the  money  a  mort- 
gage to  secure  the  pa^'ment  of  the  debt,  a 
fraudulent  intent  not  to  perform  a  contract  of 
labor,  made  in  consideration  of  the  advance- 
ment and  not  to  repay  the  money,  is  rebutted. 
Nor  is  loss  and  damage  to  the  party  advancing 
the  money  sufficiently  shown  by  his  mere  opin- 
ion that,  several  months  after  the  mortgage 
was  given.  It  was  worthless;  it  appearing  that 
he  still  retained  the  mortgage,  and  had  never 
foreclosed  or  made  an  effort  to  collect  it,  and 
there  being  nothing  to  impeach  the  good  faith 
of  the  transaction  on  the  part  of  the  mort^- 
gor,  or  to  indicate  that  he  did  not  believe  the 
mortgage  was  sufficient  security  for  the  debt. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  75:    Dec.  Dig.  §  67.»J 

Error  from  Superior  CJourt,  Baldwin  Coun- 
ty; J.  B.  Park,  Judge. 

Hunter  Hogan  was  convicted  for  failing 
to  repay  money  advanced  under  a  contract 
of  labor,  and  brings  error.    Reversed. 

Sibley  &  Sibley,  of  Mllledgevllle,  for  plain- 
tiff In  error.  J.  B.  Pottle,  Sol.  Gen.,  of  Mll- 
ledgevllle, for  the  State. 


f  is  nothing  in  the  evidence  to  Impeach  the 
good  faith  of  the  transaction,  so  t&r  as  the 
accused  is  concerned.  And  If  he  executed 
the  mortgage  to  secure  the  payment  of  this 
debt  In  good  faith,  this  would  negative  any 
Intent  on  his  part  to  defraud  the  prosecutor. 
We  do  not  mean  to  hold,  of  course,  that  If 
the  accused  had  knowingly  executed  a  mort- 
gage on  property  which  he  did  not  own,  or 
bad  executed  a  mortgage  which  he  knew,  or 
had  reason  to  know,  was  worthless,  he  could 
not  be  convicted.  But  the  burden  was  on 
the  state  to  prove  the  fraudulent  Intent 
which  Is  an  essential  ingredient  In  the  case, 
and  It  failed  to  do  so  In  this  case. 

The  case  of  Harwell  y.  State,  2  Ga.  App. 
613,  58  S.  B.  1111,  relied  upon  by  the  solici- 
tor general,  Is  not  In  point.  In  that  case  the 
accused  gave  a  note.  Indorsed  by  a  third 
person,  for  the  money  advanced,  and  the 
court  held  that.  Inasmuch  as  the  accused  was 
Insolvent,  he  may  have  Intended  to  defraud 
the  prosecutor  and  the  indorser.  That  is 
very  different  from  a  case  where  one  in  good 
faith  executes  a  mortgage  on  personal  prop- 
erty owned  by  him  to  secure  a  debt.  The 
conviction  was  not  authorized  by  the  evi- 
dence, and  the  trial  Judge  should  have  so 
held. 

Judgment  reversed. 


RUSSEIiL,  J.  The  courts  do  not  favor 
the  use  of  criminal  processes  to  collect  a 
debt.  The  accused  was  a  minor.  He  had 
been  convicted  of  a  misdemeanor,  and  a  fine 
of  $60  imposed.  The  prosecutor  paid  this 
fine  upon  the  promise  of  the  accused  to  go 
to  work  for  him  as  a  farm  laborer,  begin- 
ning the  first  of  the  year,  and  receiving  a 
stipulated  sum  per  month.  At  the  time  this 
contract  was  made,  the  accused  executed  a 
mortgage  as  security  for  repayment  of  the 
money  advanced  by  the  prosecutor.  The  ac- 
cused never  performed  any  of  the  labor  as 
stipulated  In  his  contract,  and  has  never  re- 
paid the  money.  The  prosecutor  testified 
that  he  had  the  mortgage  In  his  possession, 
had  never  foreclosed  it,  had  made  no  effort 
to  collect  it,  and  that  It  was  worthless.  If 
he  advanced  the  money  solely  upon  the  faith 
of  the  contract  to  labor,  we  fail  to  under- 
stand why  he  took  the  mortgage.  On  the 
other  hand.  If  he  relied  upon  the  mortgage 
as  security  for  the  debt,  the  relationship  of 
debtor  and  creditor  existed  between  the  par- 
ties, and  the  failure  of  the  accused  to  per- 
form his  contract  of  labor  or  to  repay  the 
money  was  not  a  crime.  See,  in  this  con- 
nection. Fuller  V.  State,  2  Ga.  App.  696,  59 
S.  B.  1. 

The  prosecutor's  statement  at  the  trial 
that  the  mortgage  was  worthless  was  a  mere 
opinion  on  his  part  He  had  never  foreclos- 
ed it,  or  made  any  effort  to  collect  It    There 


(12  Ga.  App.  216) 
OLIVER  V.   WEBB.      (No.  4,128.) 
(Court  of  Appeals  of  Georgia.     Feb.  4,  1913.) 

(Syllabus  hy  the  Court.) 

1.  Pleading  (S  299*)  —  Verification  of 
Plea. 

The  defendant  may  amend  his  plea  by  ver- 
ifying it,  even  after  the  first  term.  Neal  v. 
Davis  Foundry  at  Machine  Wks.,  131  Ga.  703, 
63  S.  E.  221,  and  citations. 

(Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §  891;   Dec.  Dig.  {  299.*] 

2.  New  Tbial  (§  68*)— Sufficiency  of  Evi- 
dence. 

The  court  did  not  err  In  granting  a  new 
trial,  not  only  because  the  trial  granted  was 
the  first  new  trial,  and  authorized  under  the 
evidence  in  the  exercise  of  his  sound  discre- 
tion, but  also  because  the  evidence  authorized, 
even  if  it  did  not  demand,  a  finding  different 
from  that  returned  by  the  jury. 

fEd.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §{  135-140;    Dec  Dig.  |  Oa*] 

3.  Husband  and  Wife  ({  19* )— Liabilities 
OF  Wife— Necessaries  fob  Herself  and 
Children. 

A  married  woman,  who  is  living  with  her 
husband,  cannot  be  held  liable,  on  account, 
for  necessaries  furnished  herself  and  children, 
unless  she  expressly  contracted  or  signified 
that  she  intended  that  she  herself,  and  not  her 
husband,  should  assume  the  obligation.  Free- 
man V.  Holmes,  62  Ga.  556,  557. 

TEA  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  §|  1()9,  121-138,  142. 
146,  322;   Dec.  Dig.  I  19.*] 

Error  from  Superior  Court,  Elbert  Coun- 
ty; D.  W.  Meadow,  Judge. 
Action  by  A.  S.  Oliver  against  I.  F.  Webb. 


•For  oilier  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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Verdict  for  plaintiff.  From  an  order  grant- 
ing a  new  trial,  plaintiff  brings  error.  Af- 
firmed. 

Z.  B.  Rogers,  of  Elberton,  for  plaintiff  In 
error.  O.  P.  Harris,  of  Elberton,  for  defend- 
ant In  error. 

RUSSELU  J.    Judgment  affirmed. 


02  Ga.  App.  214) 

BROWN  T.  SMITH  &  KELLY  CO. 
(No.  4,086.) 

(Court  of  Appeals  of  Georgia.    Feb.  4,  1913.) 

(8pllahu9  hy  the  Court,) 

Masteb  and  Sbbvant   (I  190*)— Injubt  to 
Emplot^^Neoliqence  of  Fobeman. 

Even  if,  under  the  allegations  of  the  pe- 
tition, the*  relation  of  master  and  servant  be- 
tween the  parties  had  not  been  dissolved  by 
the  discharge  of  the  plaintiff,  he  could  not  re- 
cover; for,  according  to  the  allegations  of  the 
petition  (and  assuming  that  the  relation  of 
master  and  servant  still  existed),  the  foreman, 
in  inflicting  the  injury  in  question,  stepped 
aside,  although  temporarily,  from  the  perform- 
ance of  the  duties  of  the  master,  to  engage  in 
a  matter  wholly  different  therefrom  and  be- 
yond the  scope  of  his  authority,  and  the  mas- 
ter is  not  charged  with  the  results  of  such  un- 
authorized act  Savannah  Railway  Co.  v. 
Hodges,  6  Ga.  App.  470.  65  S.  E.  322;  Lynch 
V.  Florida  Central  &  Peninsular  R.  Co.,  113 
Oa.  1105,  39  S.  E.  411,  54  L.  R.  A.  810.  Up- 
on this  view  of  the  case  the  court  properly 
sustained  the  general  demurrer. 

[Ed.  Note.—For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SI  449-474;  Dec  Dig.  § 
190.*] 

mil,  C.  J.,  dissenting. 

Error  from  City  Court  of  Savannah ;  Da- 
Tl8  Freeman,  Judge. 

Action  by  Wealthy  Brown  against  the 
Smith  ft  Kelly  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

Twiggs  &  Oazan,  of  Savannah,  for  plain- 
tiff In  error.  O'Byme,  Hartrldge  &  Wright, 
of  Savannah,  for  defendant  In  error. 

RUSSELL,  J.    Judgment  affirmed. 

HILL,  O.  J.,  dissents. 


(12  Ga.  App.  216) 

W.  M.  SCOTT  &  CO.  T.  ATLANTA  WOOD  & 
IRON  NOVELTY  WORKS.     (No.  4,122.) 

(Court  of  Appeals  of  Georgia.    Feb.  4,  1918.) 

(SyJlahus  hy  the  Court.) 

1,  Pabtnkbsuip    (§  278*)  —  Dissolution  — 
Rights  of  Pabtners. 

In  this  state  the  dissolution  of  a  partner- 
ship brings  to  an  end  all  powers  and  rights  re- 
sulting to  the  partners  from  the  partnership, 
"except  for  the  purpose  of  general  account  and 


winding  up  the  business.**    Oivll  Code  1910,  | 
3164. 

[Eid.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  §§  625.  631;   Dec.  Dig.  |  27a*l 

2.  Partnbbship  (§  287*)— Dissolution— Au- 
thority OF  Pabtneks. 

Embraced  within  the  power  to  wind  up  the 
business  is  the  authority  to  compromise  and  ad- 
just a  claim  in  favor  of  the  partnership  against 
a  third  party;  and  if  such  a  claim  be  compro- 
mised by  one  of  the  partners  in  good  faith,  and 
without  collusion  between  him  and  the  debtor, 
the  other  partners  will  be  bound.  30  Cyc  663; 
Gilmore  on  Partnership,  %_  117;  Gilmore  t. 
Ham,  142  N.  Y.  1,  36  N.  B.  826,  40  Am.  St 
Rep.  564,  and  citations. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  {  633;   Dec.  Dig.  §  287.*] 

3.  Partnership  (§  287*)— DiasoLUTiow— Ef- 
fect. 

Where,  however,  one  of  the  former  part- 
ners had  surrendered  to  the  other  partners  aB 
interest  which  he  had  in  a  claim  in  favor  of  the 
partnership  and  against  a  third  person,  he  was 
not  authorized,  without  the  consent  of  his  for- 
mer partners,  to  settle  and  adjust  such  claim, 
or  to  execute  a  release  tiiereof.  Applying  this 
principle  to  the  facts  in  the  above -stated  case. 
there  was  no  error  in  directing  a  verdict  for 
the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  |  633;    Dec.  Dig.  §  287.*1 

Error  from  City  Court  of  Atlanta;  H. 
M.  Reld,  Judge. 

Action  by  the  Atlanta  Wood  ft  Iron  Novel- 
ty Works  against  W.  M.  Scott  &  Co.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Affirmed. 

T.  J.  Ripley,  of  Atlanta,  for  plaintlfh  in 
error.  Scott  ft  Davi%  of  Atlanta,  for  de- 
fendant in  error. 

RUSSESLLy  J.    Judgment  affirmed. 


(U  Ga.  App.  49) 
McCRARY  V.  HENRY.    (No.  4,684.)t 
(Court  of  Appeals  of  Georgia.    Feb.  4,  1918.) 

(SyUahue  hy  the  Court,) 

Pleading  (§  399*)— Failurb  of  Proof. 

The  suit  having  been  brought  agninst  a 
person  alleged  to  have  been  doing  business  un- 
der a  described  trade-name,  and  the  evidence 
being  undisputed  that  he  was  not  engaged  in 
business  under  such  trade-name,  and  that  he 
was  not  individually  liable  in  the  suit,  a  ver- 
dict in  favor  of  the  plaintiff  was  unauthorised, 
and  the  court  properly  sustained  a  certiorari 
sued  out  by  the  defendant 

[Ed.  Note.— For  other  cases,  see  Heading, 
Cent.  Dig.  H  1339-1342;   Dec  Dig.  |  399.*] 

Error  from  Superior  Court,  EHilton  Coun- 
ty;   Geo.  L.  Bell,  Judge. 

Action  by  C.  H.  McOary  against  E  J. 
Henry.  Judgment  for  plaintiff  set  aside  on 
certiorari,  and  he  brings  error.    AfOrmed. 

Morris  MLacks,  of  Atlanta,  for  plaintiff  In 
error.  O.  B.  Rosser,  Jr«,  of  Atlanta,  for  de- 
fendant in  error. 

POTTLf^  J.    Judgment  affirmed. 


•For  other  esses 
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(12  Oa.  App.  aO) 

ALLIGOOD  T.  DANIEL  ft  KING. 
(No.  4,214.) 

(Gonrt  of  Appeals  of  Georgia.    Feb.  4,  1918.) 

(BffUa^u9  by  ik9  Court.) 

1.  iNBuaANOK  (1 187^)^AonoN  wor  Pbdciux 

— Vauditt  of  Note. 

A  promise  to  execute  and  deliver  a  policy 
of  life  insurance,  if,  after  a  medical  ezamina- 
tion,  the  maker  of  a  jaote,  given  for  the  insur- 
ance premium,  proves  to  be  an  insurable  risk, 
is  not  an  absolute  promise  to  execute  and  de- 
liver a  policy,  and  will  not  authorise  the  orig- 
inal payee  to  recover  on  the  note,  where  no  of- 
fer to  deliver  the  policy  has  been  made;  and 
this  is  true,  though  the  maker  of  the  note  re- 
fuses to  submit  to  a  medical  examination,  and 
in  consequence  thereof  his  application  for  In* 
snrance  has  never  been  aecepted. 

[Ed.  Note.— For  other  cases,  sea  Insurance, 
Cent  Dig.  §{  39M101;  Dec.  Dig.  |  187.*] 

2.  SUFFICIXNCT    OV    BVIDENCB. 

The  evidence  demanded  a  finding  in  favor 
of  the  defendant,  and  It  was  error  to  render  a 
judgment  for  the  plaintiff. 

Error  from  CUty  0)ixrt  of  Dublin;  X  B. 
Hicka,  Judge. 

Action  by  Daniel  ft  King  against  J.  H. 
Alligood.  Judgment  for  plaintlfts,  and  de- 
fendant brings  error.    Beversed. 

8.  P.  New,  of  Dublin,  for  plaintiff  in  er* 
ror.  B.  D.  Flynt,  of  Dublin,  for  defendants 
in  error. 

BUSSEUJy  J.    Judgment  reversed* 


(12  Oa.  App.  261) 

FEDEBAL  BU6BER  CO.  v.  KING. 
(No.  4.235.) 

(Court  of  Appeals  of  Gteorgia.    Feb.  11,  1918.) 

(Syllahiu  Itf  the  Court.) 

1.  Salbs  (1 457^)— OoNDmoif  AL  Sali»— Con- 

TBACT  OF  AOCNCT—CONSTBUGTION. 

The  trial  judge  properly  construed  the 
contract  as  one  of  agency,  and  ^teld  that  the 
reservation  of  title  in  the  memorandam  of 
agreement  upon  which  the  plaintiff  mainly  re- 
lied for  proof  of  an  agency  did  not  evidence  a 
contract  of  conditdonal  sale.  "If  the  owner  of 
goods  deliver  them  to  another  with  the  under- 
standing that  there  is  to  be  no  sale  until  the 
happenmg  of  a  certain  condition,  thia  is  bail- 
ment." Furst  V.  Commercial  Bank,  117  Ga. 
476,  48  S.  E.  729.  Under  the  terms  of  the  con- 
tract between  the  defendant  and  the  oppesita 
party  to  the  agreement,  the  latter  never  be- 
came the  purchaser  of  any  of  the  defendant's 
goods,  except  such  as  he  might  sell  and  pay 
for  within  SO  days;  and,  as  every  other  stipu- 
lation of  the  contract  plainly  bespeaks  agency, 
the  permission  granted  to  the  bailee  to  pur- 
chase at  the  invoice  price  less  a  fixed  discount 
on  socfa  goods  as  he  might  sell  is  colored  in 
constndng  the  contract  as  a  whc^  by  other 
features  of  the  instrument  greater  In  number 
and  controlling  in  their  effect 

[Bd.  Note.— For  other  cases,  see  Sales,  C3ent 
Dfe.  §  1335;  Dec.  Dig.  i  457.*] 

2.  Pbincipal  and  Agent  (|  104*)— Authob- 
mr  OF  Agent— Wabbanty. 

The  evidence  supports  the  conclusion  that 
the  seller  of  the  automobile  tires  as  agmt  of 
the   defendant   was   ajithorized   to   make    the 


warranty,  for  the  breach  of  which  the  plaintiff 
recovered. 

[Ed.  Note.— For  other  cases,   see  Principal 
and  Agent,  Cent  Dig.  ||  294-297;   Dec.  Dig.  | 


(AddiHon^  ByUebm  hy  Editorial  Staff.) 

3.  Appeal  and  Ebbob  (|  1062*)  —  Beview  — 
Pbejudicb. 

Submission  of  the  c<m8truction  of  a  con- 
tract to  the  jury  was  not  prejudicial  to  defend- 
ant, where  the  jury  properly  construed  the 
same. 

[E)d.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  H  4212-4218;  Dec  Dig.  | 
1062.*] 

4.  SaIiES  <|  487*)  —  Bbbaoh  oj*  Wabbantt  — 
Wabbantt  of  Two  Qualities— Damages. 

Where  plaintiff  brought  suit  for  breach  of 
warranty  of  automobile  tires  that  they  would 
not  blow  out  and  would  run  8,500  miles,  plain- 
tiff was  entitled  to  recover  for  such  damage  as 
he  sustained  consequent  on  the  breach  of  other 
of  the  warranties,  and  was  not  required  to 
prove  loss  on  both  breaches. 

[Ed.  Note.— For  odier  cases,  see  Ssles,  Cent 
Dig.  St  1248-1257;  Dec.  Dig.  |  437.*] 

Error  from  Superior  Court,  PMlton  County ; 
Geo.  L.  Bell,  Judge. 

Action  by  A.  B.  King  against  the  Federal 
Bubber  Company.  Judgment  for  plaintiff, 
and  def^idant  brings  error.    Affirmed. 

Anderson,  Felder,  Boontree  ft  Wilson,  of 
Atlanta,  for  plaintiff  in  error.  Walter  A. 
Sims,  of  Atlanta,  for  defendant  in  error. 


BUSSELL^  J.  The  decision  of  this  case  in 
the  court  below  depended  entirely  upon  the 
construction  of  the  contract,  and  the  plain- 
tiff in  error  insists  that  the  trial  Judge  erred 
In  two  respects  In  the  construction  whicli  he 
gave  it  We  are  of  the  opinion  that  the 
judge  properly  construed  the  contract,  which, 
it  must  be  admitted,  is  the  most  material  ev- 
idence in  the  case,  and  that  the  evidence  as 
a  whole  amply  supports  the  finding  of  the 
Jury.  The  plaintiff  sought  to  recover  for 
breach  of  an  ezpresa  warranty  alleged  to 
have  been  made  by  an  agent  of  the  defend- 
ant There  is  no  dispute  that  the  warranty 
was  made..  The  two  real  questions  in  the 
case  are:  (1)  Was  the  Dunham  Bubber  Com- 
pany, which  made  the  warranty,  the  agent  of 
the  defendant,  the  Federal  Bubber  Company  T 
(2)  And  even  if  such  agency  existed,  was  the 
Judge  authorized  to  submit  to  the  Jury  the 
question  as  to  whether  the  warranty  was 
within  the  scope  of  the  agent's  authority^ 
and  thereafter  did  the  evidence  authorize 
the  Jury  so  to  conclude? 

The  Dunham  Bubber  Company  sold  to  the 
plaintiff  (King)  certain  rubber  automobile  tires 
and  tubes  with  the  express  warranty  that  they 
would  run  8,500  miles  and  would  not  "blow 
out"  The  defendant  claims  that  the  Dunham 
Bubber  Company  was  not  its  agent,  and  that» 
even  if  that  company  was  its  agent,  the  agent 
had  no  authority  to  mal^  such  a  warranty. 
As  a  part  of  his  case  the  plaintiff  put  in  evl- 


^er  oth«r  cases  see  same  topie  and  section  NUMBSR  in  Deo.  Dig.  ft  Am.  Dig.  Key-No.  Series  *  Bep'r  Indexes 
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dence  a  contract  between  the  Dunham  Rub- 
ber company  and  the  Federal  Rubber  Ck)m- 
pany,'  dated  November  10,  1909,  and  the  trial 
Judge  construed  this  agreement  as  a  contract 
of  agency,  and  not  as  a  contract  of  condi- 
tional sale.  In  this  instrument  the  Dunham 
Rubber  Company  agrees  "to  handle  and  push 
the  sale  of  automobile  casings,  automobile 
inner  tubes,  and  such  other  goods  as  are 
manufactured  by  the  party  of  the  second 
part,"  "to  carry  no  other  tire  or  tube  in 
stock  other  than  manufactured  by  the  party 
of  the  second  part,  and  *  ♦  ♦  to  push 
the  sale  of  and  energetically  and  faithfully 
endeavor  to  advance  the  interests  of  the 
party  of  the  second  part,  by  selling  its  prod- 
ucts to  the  exclusion  of  other  competitive 
makes,**  to  place  the  name  of  the  Federal 
Rubber  Company  on  its  windows  in  large  let- 
ters "calling  the  traders  attention  that  the 
party  of  the  first  part  is  the  agent  for  the 
party  of  the  second  part's  goods.*'  It  is  fur- 
ther stipulated  that,  **in  view  of  a  certain 
advertising  appropriation  which  the  party 
of  the  second  part  has  appropriated  for  local 
advertising,'*  the  Dunham  Rubber  Company 
would  "spend  an  equal  amount"  advertising 
the  Federal  Rubber  Company*s  goods.  As  to 
the  precise  terms  upon  which  the  supplies 
of  the  Federal  Rubber  Company's  casings 
and  tubes  shall  be  held,  the  contract  stipu- 
lates that  the  Federal  Rubber  Company 
"agrees  to  consign  a  sufficient  stock  of  Fed- 
eral tubes  and  tires  of  salable  size**  of  such 
amount  and  value  as  it  shall  itself  determine, 
and  the  absolute  title  to  the  goods  so  con- 
signed is  to  remain  in  it,  and  the  goods  are 
to  be  billed  to  the  Federal  Rubber  Company 
in  care  of  the  Dunham  Rubber  Company. 
The  Federal  Rubber  Company  also  stipulates 
that  it  will  itself  insure  the  goods  consigned 
to  the  Dunham  Rubber  Company,  and  pay 
the  cost  of  such  insurance. 

The  only  clause  which  has  any  appearance 
of  being  inconsistent  with  the  stipulations 
so  far  enumerated,  and  all  of  which  clearly 
evidence  a  bailment,  is  that  which  refers  to 
what  is  denominated  the  terms  of  sale.  In 
this  clause  of  the  contract  it  is  provided: 
"On  the  10th  day  of  each  month  the  party  of 
the  first  part  agrees  to  pay  in  cash,  by  check 
or  New  York  draft,  for  all  goods  sold  for 
the  preceding  thirty  days,  allowing  five  per 
cent,  discount  for  cash.  These  terms  are 
irrevocable,  and  under  no  conditions  will  the 
party  of  the  second  part  continue  this  agree- 
ment, if  the  terms  of  sale,  as  outlined  above, 
are  not  lived  up  to  as  agreed.**  However,  im- 
mediately following  this  provision  of  the 
contract,  which  relates  to  the  settlement  for 
such  goods  as  the  Dunham  Rubber  Company 
may  dispose  of.  Is  a  provision  of  the  contract 
which  clearly  Imports  a  bailment,  because 
the  Dunham  Rubber  Company  is  thereby  re- 
quired and  agrees  to  furnish  the  Federal 
Rubber  Company  by  mail  every  day  a  com- 
plete record  of  each  tire  and  tube  it  may  sell. 


and  a  complete  inventory  is  to  be  made  and 
balance  struck  every  thirty  days.  Further- 
more, it  is  provided  that,  though  the  Dunham 
Rubber  Company  has  authority  to  make  ad- 
justments on  tiree  which  have  not  given  com- 
plete satisfaction,  a  final  decision  must  at  all 
times  be  rendered  by  the  party  of  the  second 
part  The  remaining  stipulations  in  the  con- 
tract, guaranteeing  the  Dunham  Rubber  Com- 
pany that  the  price  at  which  it  is  to  be  fur- 
nished with  supplies  shall  be  the  minimum 
price  allowed  any  one  else,  providing  for  a 
rebate  in  case  the  sales  amount  to  so  much, 
and  defining  the  territory  in  which  the  Dan- 
ham  Rubber  Company  is  permitted  to  sell, 
are  perhaps  not  so  material  toward  illustrat- 
ing the  proper  construction  of  the  contract, 
but  each  of  these  suggests  that  the  parties, 
at  the  time,  understood  the  agreement  as 
nothing  more  than  one  under  which  the  Dun- 
ham Rubber  Company  was  to  act  as  agent  of 
the  Federal  Rubber  Company,  without  con- 
flicting with  any  of  its  other  agents,  and  re- 
ceive as  compensation  for  its  services  the 
difference  between  the  price  the  Dunham 
Rubber  Company  got  for  the  supplies  fur- 
nished it  by  the  Federal  Rubber  Company 
and  the  minimum  price  g^uaranteed  by  the 
Federal  Rubber  Company  plus  an  additional 
profit  which  would  be  represented  by  the  S5 
per  cent  discount,  and  an  additional  10  per 
cent  discount  (provided  for  in  an  addendum 
to  the  contract),  and  a  probable  stipend  to 
be  derived  by  the  Dunham  Company  as  ad- 
ditional compensation  in  case  their  sales 
amounted  to  more  than  $25,000  per  year. 

[1]  1.  There  is  no  better  settled  rule  as 
to  the  construction  of  contracts  than  that 
where  ttie  construction  of  any*  part  is  ia^ 
volved  in  doubt,  an  understanding  of  its 
meaning  is  to  be  sought  in  the  light  afford- 
ed by  the  meaning  of  all  the  other  parts  of 
the  instrument.  Even  if  one  part  of  the 
contract  ia  somewhat  repugnant  to  the  re- 
maining portions,  the  true  meaning  of  the 
contract  as  a  whole  is  to  be  ascertained  and 
enforced.  And  so,  looking  'to  the  several 
portions  of  this  contract,  we  think  it  dear 
that  the  trial  Judge  properly  construed  It 
as  a  contract  of  bailment,  and  properly  ad- 
judged that  the  goods  were  merely  consign- 
ed to  the  Dunham  Rubber  Company  for  sale 
on  account  of  the  Federal  Rubber  Company, 
notwithstanding  the  clause  upon  which  the 
plaintiff  in  error  relies,  and  which  we  have 
quoted  above.  But  even  if  the  stipulatioa 
of  the  contract  which  we  have  quoted  be 
given  the  construction  for  which  the  plain- 
tiff In  error  contends,  and  be  treated  as  a 
stipulation  by  virtue  of  which  the  Dunham 
Rubber  Company  became  the  purchaser  of 
such  supplies  as  it  sold,  this  would  not  il- 
lustrate the  relationsliip  which  the  Dunham 
Rubber  Company,  under  the  contract,  sus- 
tained to  the  defendant  in  this  case,  nor  be 
repugnant  to  the  idea  that  it  was,  to  all  in- 
tents and  purposes  an  agent,  aiid  nothing 
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more,  in  the  general  scope  of  the  business, 
even   though,   after   it  had   forwarded  the 
agreed  list  price  of  the  particular  article, 
and  had  mailed  an  original  record  of  the 
sale  to  the  Federal  Rubber  Company,  it  was 
no  longer  liable  to  account  to  the  Federal 
Rujbber  Company  for  that  particular  article. 
It  is  sometimes  quite  difficult  to  determine 
whether  an  instrument  is  a  contract  of  bail- 
ment or  one  of  conditional  sale.    This  fact 
was  pointed  out  by  Justice  Fish  in  Snelling 
y.  Arbuckle  Bros.,  104  6a.  362,  30  S.  E.  803, 
as  well  as  by  Chief  Justice  Bleckley  in  Na- 
tional Bank  y.  Goodyear,  90  Ga.  727,  16  S. 
E.  962.    In  the  Snelling  Case,  in  which  the 
contract  was  construed  to  be  one  of  sale 
and  the  decision  turned  upon  the  liability 
of  one  Allen  to  pay  for  the  goods  'uncondi- 
tionally. Justice  Fish,  in  delivering  the  opin- 
ion, said:   "The  great  fact  which  character- 
izes the  case   now   under  consideration   is 
that  Allen  made  himself  unconditionally  li- 
able to  pay  for  the  goods  at  the  end  of  60 
days  'whether  they  were  sold  or  unsold,'  and 
his  liability  was  absolute  from  the  moment 
he  received  the  goods,  the  consignors  not  be- 
ing obliged  to  do  anything,  after  that  time, 
to  force  him  to  retain  them  as  a  purchaser." 
In  the  case  at  bar  the  contract  is  silent  as 
to  what  disposition  is  to  be  made  of  any  of 
the  automobile  suppUes  which  may  be  on 
hand   at  the   termination  of  the  contract, 
and,  in  fact,  no  time  is  provided  for  the 
termination  of  the  contract  which  is  not  de- 
pendent upon  some  breach  of  its  conditions. 
In  McKenzie  y.   Roper  Wholesale  Grocery 
Co.,  9  Ga.  App.  185,  70  S.   E.  981,  Judge 
Powell  alluded  to  the  difficulty  at  times  in 
determining  whether  a  contract  is  a  condi- 
tional sale  or  some  other  form  of  bailment, 
but  at  the  same  time  admirably  defined  a 
test  by  which  they  are  to  be  distinguished, 
and  which  this  court  has  adopted,  to  wit: 
That  one  cannot  be  deemed  to  be  the  pur- 
chaser of  property  delivered  into  his  pos- 
session  unlessr  the  circumstances   be   such 
that  he  can  sue  for  the  purchase  price  ir- 
respective of  whether  the  person  to  whom 
the  possession  is  delivered  has  sold  or  other- 
wise disposed  of  the  goods.     "If  the  effect 
of  the  contract  is  that  the  property  is  de- 
livered from  the  bailor  to  the  bailee  with 
the  understanding  that  the  title  is  to  remain 
in  the  bailor,  and  the  bailee  does  not  assume 
initial    responsibility   to  pay   the  purchase 
price,  it  is  ordinarily  not  a  conditional  sale, 
but  is  a  consignment,  although  the  bailee 
may  have  the  option  of  purchasing  the  goods 
by  paying  a  stipulated  price,  or  may  have  a 
right  to  sell  them  to  other  persons  upon  ac- 
counting to  the  bailor  for  a  stipulated  sum, 
and  though  the  bailee's  compensation  in  the 
matter  may  depend  upon  such  profit  as  he 
shall  realize  on  the  difference  between  the 
price  at  which  the  goods  are  consigned  and 
the  price  at  which  they  are  sold,  and  though 
the  bailee  may  be  responsible  to  the  bailor 
for  the  value  of  such  goods  as  l!e  mai'  sell  | 


on  credit,  whether  he  collects  from  the  pur- 
chasers or  not."  The  whole  question  is 
whether  the  ostensible  purchaser  assumes  li- 
ability for  the  purchase  price  at  the  time 
the  goods  are  received,  subject  only  to  the 
purchaser's  right  to  plead  either  partial  or 
total  failure  of  consideration. 

We  think,  too,  the  ruling  of  the  trial  judge 
Is  in  accord  with  the  decision  of  the  Su- 
preme Court  in  National  Bank  v.  Goodyear, 
90  Ga.  711,  16  S.  E.  962.    In  fact,  the  insur- 
ance feflture  in  the  present  case  is  a  stronger 
indication  of  consignment  than  in  that  case, 
because  in  the  case  at  bar  the  Federal  Rub- 
ber Company  agrees  to  insure  the  property 
placed  in  possession  of  the  Dunham  Rubber 
Company,  whereas  in  the  Goodyear  Case  the 
petitioner,  who  was  alleged  to  be  the  consignee 
only,  was  to  keep  the  goods  insured,  and,  In 
addition,  assumed  all  risk  of  damage  from 
any  cause  whatsoever.    Applying  the  rule  of 
construction  used  by  Chief  Justice  Bleckley 
in    that  case,  that,  "in  determining  the  na- 
ture of  a  contract,  we  should  look  to  how  it 
would  work  in  practice,  on  the  assumption 
that  its  terms  were  complied  with  on  both 
sides  according  to  the  true  intent  and  under- 
standing of  both  parties,"  it  is  plain  that, 
according  to  the  provisions  of  the  contract 
in  the  present  case,  it  was  not  the  purpose 
of   either  party   that  the  Dunham   Rubber 
Company  should  ever  become  the  owner  of  a 
single  tire  or  tube,  but  that  its  relation  to 
the  Federal  Rubber  Company  was  to  be  and 
remain  that  of  bailee  and  agent  for  the  mak- 
ing of  sales,  receiving  the  proceeds  and  pay- 
ing over  the  same,  less  its  share  thereof,  to 
the  consignor,   and    (to   use   the   words  of 
Judge  Bleckley)  "that  the  latter  was  to  be 
and  remain  the  sole  owner  until  the  sale, 
and  tlien  instantly  become  the  sole  owner 
of  the  proceeds."    The  fact  that  in  that  case 
the  contract  stipulated  that  the  consignor 
was  to  be  paid  the  price  in  cash,  immedi- 
ately after  the  sale,  would  not  distinguish  it 
from  a  contract  similar  in  every  other  re- 
spect except  tliat  30  days  was  fixed  as  the 
limit  in  which  the  remittance  for  the  pur- 
chase price  could  be  made;  for,  if  the  alleg- 
ed vendor  was  really  the  consignor,  the  pur- 
chase price  of  any  article  sold  would  be  the 
property  of  the  consignor  while  in  the  hands 
of  the  consignee,  whether  the  period  of  time 
during  which  it  was  held  by  the  consignee 
was  short  or  long.    In  Furst  Bros.  v.  Com- 
mercial Bank  of  Augusta,  117  Ga.  472-175, 
43  S.  E.  728,  the  Supreme  Court  quotes  with 
approval  from  Nutter  v.  Wheeler,  2  Lowell, 
346,  Fed.  Cas.  No.  10,384,  the  principle  which 
we  think  controls  the  decision  that  the  con- 
tract involved  in  the  present  case  is  a  bail- 
ment imder  which  the  Dunham  Rubber  Com- 
pany  must,  as  to  third  parties  dealing  with 
it  in  respect  to  the  goods  of  the  Federal  Rub- 
ber Company  be  held  to  be  as  agent  of  the 
latter.    "The  right  of  a  bailee  to  purchase 
on  his  own  account,  at  a  fixed  price,  cou- 
pled with  the  duty  of  accounting  also  at  a 
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fixed  price  for  any  sales  actually  made,  wlU 
constitute  him  a  purchaser  only  as  to  the 
property  covered  by  his  actual  sales,  and 
leave  his  original  character  as  bailee  un- 
changed with  respect  to  that  part  of  the 
property  which  remains  unsold." 

[2]  2.  The  second  question  presented  for 
determination  is  whether,  conceding  that  the 
Dunham  Company  was  the  agent  of  the  Fed- 
eral Rubber  Company  In  the  sale  of  auto- 
mobile tires  to  the  plaintiff,  an  express  war- 
ranty such  as  that  testified  to  by  the  plain- 
tiff was  within  the  scope  of  the  agent's  au- 
thority. The  plaintiff  in  error  makes  the 
point  that  the  trial  Judge  should  have  con- 
strued the  contract  upon  this  point,  and  not 
left  it  for  the  jury  to  decide  whether  the  war- 
ranty to  whidi  the  plaintiff  testified  was 
within  the  scope  of  the  agent's  authority.  It 
is  true  that  it  is  ordinarily  the  duty  of  the 
judge  to  construe  the  contract  as  a  whole 
and  to  construe  any  part  of  it  which  may  be 
necessarily  involved,  but  we  cannot  say  that 
the  judge  erred  in  leaving  it  to  the  jury  to 
say  whether  the  contract  in  the  present  case 
authorized  the  agent  to  make  the  warranty 
upon  which  the  plaintiff's  cause  of  action  de- 
pended. In  the  first  place,  If  there  was  any 
ambiguity  in  such  portions  of  the  contract 
as  related  to  this  subject,  the  matter  should 
have  been  referred  to  the  jury. ' 

[S]  And  even  though  it  should  not  have 
been  referred,  and  the  judge  should  have 
construed  the  contract  himself,  still,  If  the 
jury,  without  instructions,  properly  constru- 
ed the  contract  themselves,  the  omission  of 
the  judge  cannot  be  held  to  be  harmful  er- 
ror. We  think  the  terms  of  the  contract 
may  be  so  construed  (especially  in  view  of 
the  extraneous  evidence  which  the  jury 
might  consider  in  clearing  any  ambiguity 
as  to  the  true  meaning  of  the  contract)  as 
to  in<dude  at  least  one  of  the  warranties 
given  by  the  selling  agent  of  the  automobile 
tires  to  the  plaintiff. 

[4]  The  plaintiff  was  entitled  to  recover 
f6r  such  damage  as  he  might  have  sustained 
consequent  upon  the  breach  of  either  of  the 
warranties.  It  was  not  necessary  to  prove 
loss  upon  both  breaches.  The  Dunham  Rub- 
ber Company  in  the  contract  agreed  to  push 
the  sale  of  the  Federal  Rubber  Company's 
tirsB  and  tubes,  and  energetically  endeavor 
to  advance  its  interests,  to  the  exclusion  of 
other  competitive  makes,  and  the  Federal 
Rubber  Company  agreed  to  furnish  the  Dun- 
ham Rubber  Company  with  advertising  mat- 
ter. The  advertising  matter  was  introduced 
in  evidence,  and  this  advertising  matter  (com- 
ing from  the  Federal  Rubber  Company's 
agent)  was  apparently  the  advertising  matter 
referred  to  in  the  contract,  in  which  the 
statement  was  made  that  ''Federal  tires 
wont  blow  out"  The  evidence  was  sufficient 
to  authorize  the  jury  to  infer  that  this  was 
a  warranty  of  the  principal;  and  the  princi- 
pal would,  as  a  matter  of  course,  not  only 


authorize,  but  expect,  his  agent  to  make  the 
same  statement  And  so,  even  if  the  jury 
may  not  have  been  satisfied  that  the  proof 
sufficiently  established  the  authority  of  Dun- 
ham Rubber  Company  to  warrant  that  the 
tires  would  run  8,500  miles,  they  could  have 
awarded  the  plaintiff  damages  for  breadi  of 
the  contract  of  warranty  that  the  tires  would 
not  "blow  out" 
Judgment  affirmed. 


(12  GtaL  App.  2S1) 

HEWEIiL  ▼.  BROWN  BROS,  et  aL 

(No.  4,107.) 

(Court  o)  Appeals  of  Georgia.    Feb.  11,  1913.) 

(8yUahu9  by  the  OowrL) 

Lahdlobd's  Ldbn. 

This  case,  in  principle,  is  controlled  by 
the  decision  of  this  court  in  the  case  of  Boyce 
V.  Day,  8  Ga.  App.  275  (2),  59  S.  E.  930. 

Error  from  City  (^urt  of  ESberton;  G6&. 
C.  Grogan,  Judge. 

Proceedings  by  Brown  Bros,  and  others 
against  T.  J.  Hewell,  Jr.,  to  foreclose  a  land- 
lord's Uen.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Affirmed. 

C.  P.  Harris,  of  Blberton,  for  plaintiff  in 
error.  Ward  ft  Payne,  of  Elberton,  for  de- 
fendants in  error. 

RUSSELL,  J.    Judgment  afiElrmed. 


(93  S.  C.  447) 

STATE  ex  rel  WATKINS  v.  BRASINCTTON, 

Mayor,  et  aL 

(Supreme  Court  of  South  Carolina.    Jan.  Mk 

19I3.) 

MuinciPAi.  CoBPOBATioirs  (I  918*)— Fiscal 
Manaqbmsnt— Bonds— Submission  to  Pop- 
ui^B  Vote. 

Under  Civ.  Code  1912,  i  8015,  authoriimg 
cities  and  towns  to  construct  and  operate  wa- 
terworks and  electric  light  works  and  to  issne 
bonds  to  meet  the  cost  thereof,  and  providing 
that,  before  bonds  shall  be  issued,  the  dty  or 
town  council  shall  submit  the  question  of  the 
issue  to  the  qualified  registered  electors  at  an 
election,  the  question  of  issuing  bonds  for  the 
construction  of  a  waterworks  plant  and  for 
the  construction  of  an  electric  light  plant  mnat 
be  separately  submitted,  and  when  they  were 
submitted  together,  without  opportunity  to  vote 
on  each  separately,  the  ^t^  had  no  authority 
to  issue  bonds. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  IMg.  ||  1919-1923:  Dec. 
Dig.  I  918.*/ 

Original  action  by  the  State  on  relation  of 
Hairy  L.  Watkins  against  S.  F.  Brasington, 
Mayor  of  the  City  of  Camden,  and  others. 
Judgment  in  favor  of  relator. 

B.  B.  (Tlarke,  of  Camden,  for  relator.  L 
A.  Wittkowsky  and  W.  B.  De  Loach,  both  of 
Camden,  for  respondents. 


•For  other  cases  see  same  topic  and  lection  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Key-No.  Serlee  ft  Rep'r  Ind«x« 
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WATTS,  J.  This  18  an  action  In  the  orig- 
inal Jnrlsdictlon  of  this  court  to  test  the  va- 
lidity of  an  election  held  on  the  question  of 
issuing  coupon  bonds,  by  the  city  of  Camden, 
in  the  sum  of  $100,000,  for  the  purpose  of 
establishment  and  ownership,  by  the  city  of 
Camden,  of  a  waterworks  plant  and  electric 
light  plant  for  the  use  and  benefit  of  toid 
city  and  its  citizens,  and  to  enjoin  the  re- 
spondents from  signing  and  disposing  of  the 
bonds  80  voted.  The  agreed  facts  show  that 
a  notice,  signed  by  S.  F.  Brasington,  mayor 
of  Camden,  was  published  in  the  '^Wateree 
Messenger,"  a  newspaper  of  Camden,  S.  C, 
from  the  6th  day  of  May  to  the  11th  day  of 
June,  1912,  and  the  notice  was  as  follows: 
*'Notice  is  hereby  given  that  there  will  be  a 
special  election  held  in  the  city  of  Camden, 
on  Tuesday,  the  11th  day  of  June,  1912,  on 
the  question  of  issuing  coupon  bonds  of  the 
said  city  of  Oamden,  S.  C,  to  the  amount  of 
one  hundred  thousand  ($100,000)  dollars,  bear- 
^ing  interest  at  the  rate  of  5  per  cent  per 
*  annum,  payable  semi-annually,  payable  In 
any  legal  tender  money  of  the  United  States, 
forty  (40)  years  after  date,  with  the  privi- 
lege of  redemption  after  twenty  years  from 
date,  for  the  purpose  of  establishment  and 
ownership  by  the  said  city  of  Camden,  of  a 
water  works  plant  and  an  electric  light  plant 
for  the  use  and  benefit  of  the  said  city  and 
its  citizens/*  Pursuant  to  said  notice  an  elec- 
tion was  held  on  the  11th  day  of  June.  The 
voters  were  supplied  with  ballots ;  some  of 
them  having  printed  thereon,  "For  bond  is- 
sue," and  others  having  printed  thereon, 
"Against  bond  issue.*'  The  amount  of  bonds 
to  be  issued  was  not  printed  on  said  bal- 
lot8»  nor  was  t&e  voter  allowed  to  vote  for 
the  amount  of  bonds  to  be  issued  In  the  es- 
tablishment and  maintenance  of  waterworks 
or  in  the  establishment  and  maintenance  of 
electric  light  plant  separately.  Thereafter 
steps  were  taken  to  sell  the  bonds,  the  ma- 
jority of  the  registered  voters  of  Camden 
having  voted  for  bond  issue,  and  said  bonds 
are  now  about  to  be  spld.  . 

The  relator  by  this  proceeding  questions 
the  validity  of  the  bonds  and  election  uifder 
which  they  were  voted  on  the  ground  that 
the  proposition  submitted  to  the  voters  did 
not  submit  separately  the  amount  of  bonds 
to  be  issued  for  waterworks  and  the  amount 
to  be  issued  for  the  establishment  and  main- 
tenance of  the  electric  light  plant  This  posi- 
tion Is  challenged  and  controverted  by  the 
respondents,  who  Insist  that  it  is  not  neces- 
sary. The  election  was  held  under  section 
3015  of  the  Civil  Code  of  1912.  The  same 
language  is  in  this  section  of  the  Act  of 
1906,  I  0,  which  was  construed  by  this  court 
in  an  able  opinion  by  Mr.  Justice  (now  Chief 
Justice)  Gary  In  the  case  of  Ross  v.  Lipscomb, 
83  &  a  143,  65  S.  E.  454,  137  Am.  St  Rep. 
794,  wherein  he  uses  this  language:  '^he 
failure  to  give  notice  of   the « amounts  re- 


spectively of  the  proposed  bonds,  and  tb^ 
failure  to  submit  the  different  propositions 
separately  to  the  voters,  rendered  the  elec- 
tion illegal  and  the  bonds  invalid."  This  was 
followed  by  the  case  of  Johnson  v.  Roddey,  83 
S.  C.  463,  on  page  465,  65  S.  E.  626,  on  page 
627,  wherein  the  opinion  was  delivered  by  the 
same  learned  justice,  and  wherein  he  uses  the 
following  language :  **The  power  conferred  up- 
on the  municipality  to  contract  for  the  erec- 
tion of  plants,  either  for  waterworks,  or  sewer- 
age, or  lighting  purposes,  one  or  both,  clear- 
ly shows  it  was  the  intention  of  the  statute 
ttiBLt  the  several  plants  should  be  regarded 
as  separate  and  independent  and  that  the 
qualified  electors  should  have  the  opportuni- 
ty of  voting  separately  for  the  Issuance  of 
bonds  for  the  erection  of  the  plants,  either 
for  waterworks,  or  sewerage,  or  lighting  pur- 
poses, one  or  both."  By  these  decisions  the 
question  at  issue  is  no  longer  an  open  ques- 
tion, but  has  been  defclded  by  this  court  ad- 
versely to  the  contention  of  the  respondents, 
as  will  be  seen  by  a  careful  examination  of 
the  authorities  quoted,  supra.  Therefore  the 
failure  to  submit  the  different  propositions 
separately  to  the  voters  rendered  the  elec- 
tion illegal  and  the  bonds  are  invalid. 

Wherefore  it  is  the  judgment  of  this  court 
that  the  prayer  of  the  petitioner  be  granted, 
and  that  the  respondents,  and  their  succes- 
sors in  office,  be  perpetually  enjoined  and 
restl*alned  from  signing  or  in  any  manner 
disposing  of  the  said  bonds  by  sale,  delivery, 
or  otherwise  to  any  one  whomsoever. 

GARY,  C.  J.,  and  WOODS,  HTDRICK, 
and  PRASER,  JJ.,  concur. 

(M  &  c.  882) 

BENNETTSVILLB  &  C.  R,  CO.  v.  HICKSON 

LUMBER  CO. 

(Supreme  Court  of  South  Carolina.     Jan.  13, 

1913.) 


1.  RAII.BOAOS  (§  139*)— USB  OF  ROAO  —  IN- 
JURY TO  Pbopebty— Liability— Exemption. 
A  contract  aathorlzing  a  lumber  company 
to  run  its  logging  trains  cfver  a  railroad  com- 
pany's road  provided  that  the  railroad  com- 
pany should  be  responsible  for  collisions  and 
wrecks  caused  by  defective  tracks  or  the  neg- 
ligence of  its  employes,  and  that  the  lumber 
company  should  be  liable  for  injuries  to  its 
own  employ^  except  those  caused  by  a  de- 
fective track  or  by  the  railroad  company's  em- 
ployes. Through  the  lumber  company  s  neg- 
ligence, a  fire  was  started  which  destroyed 
the  railroad  company's  property.  Held,  that 
the  enumeration  in  the  contract  of  certain 
grounds  of  liability  of  each  party  did  not  ex- 
empt the  lumber  company  from  liability  for 
its  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads* 
Cent  Dig.  ||  440-442;   Dec.  Dig.  |  139.*] 

2.  Negligence  (|  14*)— Persons  Liable. 

The  law  imposes  liability  upon  every  per- 
son legally  responsible  for  the  proximate  con- 
sequences of  his  negligence. 

[Ed.  Note. — For  other  cases,  see  Negligence* 
Cent.  Dig.  §§  16.  17;    Dec  Dig.  |  14.*] 


•For  other  cases  see  same  topic  and  lectioD  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indezos 
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8.  Neoligkncb  (I  105*)— LiABiuTT— Exemp- 
tion. 

The  fact  that  a  person  has  contracted 
hgainst  liability  on  certain  grounds  does  not  re- 
lieve him  from  liability  for  his  negligence  in 
matters  as  to  which  he  has  not  contracted. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §  172;    Dec  Dig.  §  105.*] 

4.  Railroads   (8   139*)— Use  of   Road— In- 
jury TO  Pbopebtt— Persons  Liable. 

A  contract  authorizing  a  lumber  company 
to  run  its  logging  trains  over  a  railroad  com- 
pany's road  required  the  lumber  company  to 
furnish  its  own  engine  and  pay  the  engineer, 
but  provided  that  the  engineer  would  be  em- 
ployed by  the  railroad  company,  and  also  re- 
quired the  engineer  to  keep  the  engine  in  first- 
class  condition.  Because  of  a  defect  in  the 
grates  of  the  engine,  a  fire  was  started  which 
destroyed  the  railroad  company's  property. 
Heldj  that  the  lumber  company  was  liable  for 
the  damage,  since  it  resulted  from  its  neg- 
ligence in  failing  to  furnish  suitable  grates, 
and  not  from  the  negligence  of  the  railroad 
company's  employ^,  the  engineer;  it  being  no 
part  of  the  engineer's  duty  to  provide  grates. 
{Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  440-442;  Dec.  Dig.  §  139.»] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marlboro  County;  R.  C.  Watts,  Judge. 

"To  be  officially  reported." 

Action  by  the  Bennettsville  &  Cheraw  Rail- 
road Company  against  the  Hlckson  Lumber 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Wlllcoz  &  Willcox  and  J.  S.  Mitchell,  all 
of  Florence,  for  appellant  Stevenson,  Math- 
eson  &  Prince  and  Edward  Mclver,  all  of 
Cheraw,  for  respondent 

HYDRICK,  J.  Plaintiff  made  a  contract 
with  defendant  whereby  defendant  was  grant- 
ed the  right  to  run  Its  logging  trains  over 
plaintiff^s  tracks  between  certain  stations  on 
plaintiff's  road.  The  contract  provided, 
among  other  things,  that  defendant  should 
furnish  Its  own  locomotive  engine  and  pay 
the  salary  of  the  engineer,  who  was  to  be 
employed  by  plaintiff,  but,  upon  reasonable 
showing  by  defendant  of  incompetency  or 
neglect  of  duty,  plaintiff  was  to  discharge 
him  and  employ  another;  that  while  on 
plaintiff's  tracks,  the  engineer  and  log  train 
should  be  subject  to  plaintiff's  control,  but, 
at  all  other  times,  subject  to  defendant's  con- 
trol ;  that  the  engineer  should  keep  the  loco- 
motive in  first-class  condition ;  that,  while  on 
plaintiff's  tracks,  plaintiff  should  be  responsi- 
ble for  all  collisions  between  trains  and  for 
wrecks  caused  by  defective  track  or  the  negli- 
gence of  its  employes,  and  responsible  to  de- 
fendant for  all  injury  and  damage  to  Its 
equipment  from  said  causes,  and  defendant 
should  be  responsible  for  injuries  to  its  own 
employes,  except  those  caused  by  defective 
track  or  the  negligence  of  plaintiffs  employes. 
By  the  negligence  of  defendant,  in  failing  to 
equip  its  locomotive  with  suitable  grates,  fire 
was  set  out,  while  the  engine  was  on  plain- 
tiff's track,  and  destroyed  a  freight  car  and 
some  cross-ties,  to  plaintiff's  damage  $471.29, 


for  which  plaintiff  had  Judgment  against  de- 
fendant. 

[1-3]  Defendant  contends  that,  because  the 
contract  enumerates  certain  grounds  of  lia- 
bility of  the  parties  to  each  other,  neither  is 
liable  to  the  other  on  any  ground  not  men- 
tioned in  the  contract  This  contention  is  un- 
sound. The  law  imposes  liability  upon  every 
person,  legally  responsible,  for  the  proximate 
consequences  of  his  negligence,  and  the  fact 
that  one  has  contracted  against  liability  on 
certain  grounds  does  not  relieve  liim  from 
liability  for  his  negligence,  resulting  proxi- 
mately in  injury  and  damage  to  the  other 
party  to  the  contract  in  respect  of  matters 
for  which  he  has  not  contracted  for  exemp- 
tion from  liability. 

[4]  Defendant  contends,  further,  that  as 
the  fire  was  put  out,  while  the  log  train  was 
on  plaintiff's  track,  and  as,  by  the  terms  of 
the  contract,  the  engineer  was  employed  by 
plaintiff,  and  was  subject  to  plaintiff's  con- 
trol, while  on  plaintiff's  track,  he  was  at 
that  time  plaintlfTs  employ^,  and,  it  being 
his  duty  to  keep  the  engine  In  repair,  defend- 
ant is  not  responsible  for  his  failure  to  do  so. 
This  position  is  more  specious  than  sound. 
The  law  imposed  upon  defendant  the  duty, 
under  the  contract  to  provide  a  suitable  en- 
gine; that  is,  an  engine  with  suitable  equip- 
ment It  was  no  part  of  the  engineer's  duty 
to  provide  grates  for  the  engine.  That  was 
defendant's  duty,  and  it  was  the  failure  to 
discharge  that  duty  that  caused  the  injury. 
It  is  not  material  therefore  whose  servant 
the  engineer  was  when  the  fire  was  set  out. 

Affirmed. 

GARY,  C.  J.,  and  WOODS  and  ntASBR, 
JJ.,  concur. 

WATTS,  J^  disqualifled. 

(9S  8.  C.  881) 
MOBLBY  V.  NEW  YORK  LIFE  INS.  CO. 

(Supreme  Court  of  South  Carolina.     Jan.  13, 

1913.) 

Appeal  and  Ebbob  (|  107*) -^AFPEALABLa 

Obdbb. 

An  order  of  reference  as  to  the  facts,  on 
a  motion  to  set  aside  a  default  Judgment,  on 
the  ground  that  defendant  was  not  served  with 
summons,  or  otherwise  properly  made  a  party, 
is  not  appealable;  it  not  denying  a  litigant  a 
mode  of  trial  to  which  he  is  entitled,  and  not 
being  assailed  for  want  of  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  785-739;  Dec:  Dig.  | 
107.*] 

Appeal  from  Common  Pleas  Gircoit  Court 
of  Lancaster  County;  Geo.  W.  Gage,  Judge. 

**To  be  officially  reported." 

Action  by  Nannie  B.  Mobley  against  the 
New  York  Life  Insurance  Company.  From 
an  order  of  reference,  plaintiff  appeals.  Dis- 
missed. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indeous 
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J.  Hkrry  JFoeter,  of  YorkylUe,  for  appel- 
lant D.  W.  BobinsoD,  of  Colombia,  B.  B, 
Allison,  of  Lancaster,  and  J.  H.  Mcintosh,  of 
Mew  York  City,  for  respondent 

GABY,  O.  J.  On  the  former  appeal  herein 
<90  S.  C.  552,  78  S.  B.  1032)  it  was  adjudged 
that  the  defendant  had  the  right  to  make  a 
motion  to  set  aside  the  Judgment  rendered 
against  it  by  default  on  the  ground  that  it 
was  not  served  with  a  copy  of  the  summons 
nor  otherwise  made  properly  a  party  to  the 
action.  When  the  motion  was  heard  by  his 
honor  the  circuit  Judge,  he  deemed  it  advisa- 
ble to  order  a  reference  as  to  the  fiicts,  in- 
stead of  determining  them  upon  affidavits; 
and  the  appeal  is  from  the  order  of  reference 
made  by  him. 

The  case  of  Jones  t.  Mining  Co.,  79  8.  d 
47,  00  S.  B.  86,  shows  that  the  order  is  not 
appealable.  In  that  case  the  court  used  this 
language:  •THe  (the  presiding  Judge]  was 
not  satisfied  with  the  facts  furnished  by  the 
affidavit  of  the  plaintiff,  and  the  insp^:tion 
of  the  record  of  the  case,  and  desired  further 
testimony,  and  therefore  made  this  order  of 
reference.  This  he  had  the  right  to  do,  for 
the  purpose  of  prep&ring  for  and  speeding  a 
hearing  of  the  cause  on  its  merits.  An  ap- 
peal from  such  an  order  will  not  be  entertain- 
ed, unless  it  operates  to  deny  to  a  litigant  a 
mode  of  trial  to  which  he  is  entitled,  or  un- 
less the  order  is  assailed  for  want  of  Juris- 
diction." The  order  herein  does  not  come 
within  either  of  said  exceptions. 

Having  reached  the  conclusion  that  the 
order  is  not  appealable,  none  of  the  other 
questions  raised  by  the  exceptions  are  proper- 
ly before  the  court  for  consideration. 

Appeal  dismissed. 

WOODS,  HYDBICK,  WATTS,  and  FRA- 
SBR,  JJ.,  concur. 


(98  S.  C.  406) 

MARYLAND  CASUALTY  CO.  v.  GAFFNBY 

MFG.  CO. 

(Suoreme  Court  of  South  Carolina.     Jan.  16, 
^  1918.) 

1.  Evidence    (I   452*)  — Pajwl  Evidence — 
Latent  Ambiguity. 

Where  an  employer's  liability  insoranee 
policy  apparently  covers  all  ^  the  poli<^  hold- 
er's employes,  but,  when  read  in  the  light  of 
the  conmtlons  and  clrcamstanceB  existing  when 
it  was  issued,  it  becomes  doubtful  whether  it 
does  not  bear  suffldent  internal  evidence,  aid- 
ed and  explained  by  snch  facts  and  circum- 
stances, to  show  that  the  parties  Intended  that 
it  should  cover  oidy  the  employes  of  a  particu- 
lar mill,  a  case  of  latent  ambiguity  Is  shown 
which  renders  Par<d  evidence  of  the  parties'  in- 
tention admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S§  2003-2101;  Dec.  Dig.  t  462.*] 

2.  Evidence  (I  452*)— Pabol  Bvidxnoi— La- 
tent Ambtouitx. 

An  eanloyer  who  operated  three  mills,  and 
who  alrea^   had  liability   insorance  covering 


mills  Nos.  1  and  2  at  a  rate  of  14)^  cents  par 

|100  of  the  annual  pay  roll,  procured  insur- 
ance at  17  cents  on  each  $100;  the  pay  roU  be- 
ing estimated  and  the  premium  to  be  adjusted 
at  the  end  of  the  year.  The  premium  was  es- 
timated at  $42.50,  although  the  pay  roll  of  mills 
Nos.  1  and  2  amounted  to  about  $200,000«  Tho 
work  carried  on  in  mill  No.  3  was  more  haz- 
ardous than  that  carried  on  in  the  other  two 
mills.  That  mill  had  a  difterent  superintend- 
ent from  the  other  two,  and  the  application  for 
the  policy  a,nd  schedule  attached  to  the  policy 
referred  to  the  "superintendent"  as  one  of  the 
employes  insured.  The  application  also  gave 
the  number  of  elevators  as  three,  which  was 
the  number  in  mill  No.  8,  although  there  were 
5  or  6  in  all  the  mills.  A  correction  in  the 
policy  at  the  employer's  reouest  stated  that 
the  estimated  pay  roU  included  the  wages  of  all 
employte  in  or  aoout  the  yards,  shops,  or  'lac- 
tones, no  exceptions,"  but  in  other  parts  of 
the  policy  the  singular  or  plural  number  was 
sometimes  used  when  the  other  would  have 
been  more  appropriate.  The  application  de- 
scribed the  employer's  business  as  manufactur- 
ing cotton  goods,  bleaching,  dyeing,  etc.,  which 
properly  described  the  business  in  which  it  was 
engaged,  but  no  manufacturing  was  carried  on 
in  mill  No.  8.  The  insurance  company's  agent 
knew  that  it  was  intended  that  the  policy 
should  cover  only  mill  No.  3.  While  the  pc^cy 
was  in  force,  an  accident  in  miU  No.  1  or  2 
was  reported  to  the  company,  and  the  report 
returned  on  the  ground  that  the  Injury  occur- 
red in  a  min  not  covered  by  the  policy,  where- 
upon the  policy  holder  acknowleaged  the  mis- 
take and  withdrew  the  report.  Held^  that  evi- 
dence of  these  facts  was  admissible  to  show 
there  was  an  ambiguity  in  the  policy  and  to 
remove  it  by  shewing  that  it  was  only  intended 
that  the  policy  should  cover  mill  No.  8. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |{  20»8-2101;   Dec  Dig.  S  452.*] 

3.  INSUBANK»     (U     78,     05*)     —     INSUEANOB 

Aoents. 

Under  Qv.  Code  1902,  |  1810  (Civ.  Code 
1912,  §  2712),  providing  that  any  person  solic- 
iting insurance  in  behalf  of  a  foreign  insurance 
company,  or  talcing  or  transmitting  other  than 
for  himself  any  application  for  insurance  or 

Eolicy  to  or  from  such  company,  etc.,  shaU  be 
eld  to  be  acting  as  agent  of  the  company  for 
which  the  act  is  done  or  the  risk  taken,  an  in- 
surance ai^ent  who,  because  he  could  not 
write  a  policy  in  his  own  company,  ''brokered*' 
it  to  the  a^ent  of  another  company  was  the 
agent  of  such  other  company,  and  his  knowl- 
edge was  imputable  to  it 

[Ed.  Note.— For  other  cases,  see  Insurance. 
CentJWg.  H  »e,  100,  126;  DecDig.  «  73,96.*1 

Appeal  from  Common  Pleas  Clrcalt  OonrI 
of  Cherokee  Ootmty ;  Robt  Aldrlch,  Judge. 

"To  be  officially  reported." 

Action  by  the  Maryland  Oasnalty  Com* 
pany  •  against  the  Gaifney  Manuf actorlng 
Company.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Otts  &  Dobson,  of  Gaffney,  for  appellant 
Nicholls  ft  Nicholls,  of  Spartanburg,  and  J. 
C  Jefferies,  of  Gaffney,  for  respondent 

HYDBICK,  J.  Plaintiff  issued  to  defend- 
ant an  employer's  liability  policy  for  one 
year  from  July  8,  1901  The  policy  pro- 
vided that  the  premium  to  l>e  paid  thereon 
should  be  17  cents  per  $100  of  the  amount 
paid  during  the  year  in  wages  or  salaries  to 
the  employ^  insured,  and  that  the  insur- 
ance should  not  cover  injury  to  any  em- 
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ploy6  whose  compenBatlon  was  not  included 
In  the  pay  roll.  As  the  amount  of  the  pay 
roll  was  subject  to  variation,  the  premium 
was  estimated  when  the  policy  was  issued, 
and  it  was  stipulated  in  the  policy  that  at 
the  end  of  the  year,  if  more  than  the  es- 
timated premium  had  been  earned,  as  ascer- 
tained by  the  rate  agreed  upon  and  the  pay 
rolls,  the  insured  would  pay  the  difference; 
if  less,  the  insurer  would  refund  the  excess 
— the  minimum  premium  to  be  $25. 

The  defendant's  business  is  manufacturing, 
bleaching,  dyeing,  printing,  mercerizing,  and 
finishing  cotton  goods.  It  has  three  mills 
In  which  the  various  processes  of  the  busi- 
ness are  carried  on.  In  Nos.  1  and  2  every- 
thing is  done  in  the  manufacturing  of  cloth, 
beginning  with  the  raw  material.  In  No.  8, 
the  other  processes  above  mentioned  are 
carried  on  to  the  finishing  of  the  goods  for 
market,  and  this  mill  is  called  the  finishing 
plant.  It  was  built  some  10  years  after  the 
other  mills,  and,  while  they  are  all  owned  by 
the  defendant,  the  pay  roll  and  other  ac- 
counts of  the  finishing  plant  are  kept  sep- 
arate from  those  of  the  other  mills.  The 
hazard  to  the  employes  of  the  finishing  plant 
is  greater  than  to  those  of  the  other  mills,  and 
therefore  the  rate  for  indemnity  insurance 
against  injury  to  them  Is  2^  cents  per  $100 
of  the  pay.  roll  higher  than  for  the  others. 
When  plaintiff  Issued  its  policy,  defendant 
had  a  policy  covering  the  employes  in  mills 
1  and  2  in  another  company,  which  had  been 
obtained  through  the  agency  of  Mr.  Walter 
Brem,  of  Charlotte,  N.  C.  BHit  defendant 
had  declined  to  insure  the  employes  in  mill 
No.  3  in  that  company  on  the  ground  that  its 
rate  was  too  high.  As  Mr.  Brem  could  not 
write  a  policy  on  mill  No.  3  in  his  own 
company,  he  brokered  it  to  the  Southern 
States  Trust  Company,  the  general  agent 
of  the  plaintiff,  who  wrote  the  policy  and 
sent  It  to  defendant,  through  Mr.  Brem. 
This  policy  was  returned  to  the  company 
through  Mr.  Brem,  to  whom  defendant's  sec- 
retary wrote,  calling  his  attention  to  some 
inaccuracies  in  the  policy,  and  asking  that 
it  be  corrected  to  conform  to  the  directions 
given  In  his  letter.  The  policy  and  the 
letter  were  forwarded  to  plaintiff  through 
its  Charlotte  agency.  A  new  policy  was 
written  and  sent  to  defendant,  and  the  first 
one  was  destroyed.  The  plaintiff,  alleging 
that  the  new  policy  covered  all  the  defend- 
ant's employes  in  all  its  mills,  brought  this 
action  to  recover  $297.50,  which  amount  it 
claims  is  the  balance  due  for  premium  earn- 
ed, according  to  the  terms  of  the  policy. 
Under  the  rulings  and  instructions  of  the 
court,  the  Jury  found  for  defendant 

[1]  Practically  the  only  question  In  the 
case  Is  whether  the  court  erred  in  admitting 
X>arol  evidence  to  show  that  the  parties  in- 
tended the  policy  to  cover  only  the  employes 
of  the  finishing  plant  Appellant  admits  the 
general  role^  that  such  evidence  Is  admis- 


sible to  remove  an  ambiguity  wbea  a  written 
instrument  does  not  clearly  express  the  in- 
tention of  the  parties,  but  contends  that  tlie 
policy  in  question  was  not  ambiguous.  If 
we  look  to  the  policy  alone,  there  is  no  am- 
biguity. Upon  its  face  it  appears  to  cover 
all  of  defendant's  employ^.  But  when  read 
in  the  light  of  the  conditions  and  dream- 
stances  existing  when  it  was  issued,  it  be- 
comes exceedingly  doubtful  if  the  instrument 
does  not  bear  sufficient  internal  evidence^ 
aided  and  explained  by  such  facts  and  cir- 
cumstances, to  show  that  the  parties  in- 
tended that  it  should  cover  only  the  employ§a 
of  mill  No.  3.  Therefore  the  evidence  shows 
a  case  of  latent  ambiguity,  which  renders 
parol  evidence  of  the  intention  of  the  parties 
admissible.  Just  as  there  is  no  ambiguity  in 
a  grant  of  "Bla<*  Acre"  until  it  is  shown 
by  extrinsic  evidoice  that  the  grants  owned 
two  tracts  of  that  name. 

[2]  Some  of  the  facts  and  circumstances 
which  not  only  raise  but  tend  to  remove  thie 
ambiguity  of  the  policy  are:  At  the  time  it 
was  issued,  defendant  had  a  similar  policy 
in  a  standard  company  on  the  employ^  in 
mills  1  and  2  at  the  rate  of  14%  cents  per 
$100  of  the  annual  pay  roll,  which  Is  2% 
cents  per  hundred  less  Uian  the  rate  charged 
by  plaintiff  for  the  same  employ^  In  mills 
1  and  2;  that  the  estimated  premium  on 
plaintiff's  policy  was  $42.50,  or  17  cents  per 
hundred  of  $25,000,  while  the  annual  pay 
roll  of  mills  1  and  2  was  estimated  to  be 
$200,000;  that  the  number  of  employes  of 
mill  No.  3  is  about  100,  while  there  are  up- 
wards of  1,000  in  the  other  mills ;  that  mill 
No.  8  has  a  different  superintendent  from  1 
and  2,  and  the  application  and  schedule  at- 
tached spoke  of  the  "superintendent"  in  the 
singular,  as  one  of  the  employ^  insured; 
that  mill  No.  8  had  three  elevators,  and  that 
number  is  given  in  the  application,  while  all 
the  mills  have  five  or  six  elevators.  Against 
these  circumstances,  which  are  relied  on  by 
the  defendant  as  tending  to  show  that  the 
intention  was  that  the  policy  should  cover 
only  the  finishing  plant,  or  mill  No.  8,  the 
plaintiff  relies  especially  upon  two  correc- 
tions which  the  defendant's  secretary  re- 
quired plaintiff  to  insert  in  the  second  policy, 
to  wit:  *'The  estimated  pay  roll  includes 
the  wages  of  'president  and  treasurer*  and 
the  'secretary,*  all  clerks  in  ofl9ce8  and  store, 
superintendent,  overseers,  assistants,  mill 
operatives,  laborers,  helpers,  and  all  drivers 
and  drivers'  helpers,  latter  in  ot  out  of  yards, 
shops,  or  factories — ^no  exceptlona*  Appel- 
lant contends  that  this  description  of  those 
included  in  the  pay  roll  shows  an  intention 
to  include  all  the  employ^  in  all  the  mills, 
relying  for  this  construction  particularly  up- 
on the  words  "factories,"  and  "no  excep- 
tions." While  the  use  of  the  word  "facto- 
ries" does  tend  to  sustain  plaintiff's  view,  it 
is  by  no  means  conclusive  of  the  matter,  for 
the  terms  used  in  the  policy  are^  for  the  most 
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part,  general,  and  we  sometimes  find  the  sin- 
gular when  the  plural  number  would  have 
been  more  appropriate,  and  vice  versa.  In 
the  second  paragraph  of  the  policy  we  find 
the  word  "factory"  used,  which  Is  not  exacts 
ly  appropriate  if  all  the  employes  working 
in  the  three  factories  were  insured.  The 
words  "no  exceptions"  are  as  applicable  to 
the  employes  In  mill  No.  3  as  if  the  para- 
graph under  consideration  had  reference  to 
all  the  defendant's  employes.  The  plaintiff 
relies  next  most  strongly  upon  the  descrip- 
tion of  defendant's  business  in  the  applica- 
tion, where,  under  "trade  or  kind  of  busi- 
ness," it  is  stated  as  follows :  "Manufactur- 
ing cotton  goods,  bleaching,  dyeing,  printing, 
mercerizing,  and  finishing."  Evidently  that 
was  not  intended  to  describe  the  kind  of 
labor  in  which  the  employ^  insured  were 
engaged,  as  appellant  contends,  but  rather 
as  informing  the  insurer  of  the  trade  or 
business  in  which  defendant  was  generally 
engaged,  and  the  statement  does  exactly  and 
correctly  answer  that  question.  Precisely 
the  same  answer  was  giren  to  the  same 
question  in  the  policy  which  defendant  had 
in  another  company  on  mills  1  and  2,  and  in 
those  mills  there  was  no  bleaching,  dyeing, 
printing,  mercerizing,  or  finishing. 

[3]  Section  1810  of  the  Civil  Code  of  1902 
(section  2712,  Civil  Code  1912)  provides; 
"Any  person  who  solicits  insurance  in  be- 
half of  any  insurance  company  not  organized 
under  or  incorporated  by  the  laws  of  this 
state,  or  who  takes  or  transmits  other  than 
for  himself  any  application  for  insurance  or 
any  policy  of  insurance  to  or  from  such  com- 
pany, or  who  advertises  or  otherwise  gives 
notice  that  they  will  receive  or  transmit  the 
same,  or  who  shall  receive  or  deliver  a  policy 
of  insurance  of  any  such  company,  or  who 
shall  examine  and  inspect  any  risk,  or  re- 
ceive, collect,  or  transmit  any  prenoium  of 
insurance,  or  make  or  forward  any  diagram 
of  any  building  or  buildings,  or  do  or  per- 
form any  other  act  or  thing  in  the  making 
or  the  consummating  of  any  contract  of  in- 
surance for  or  with  any  such  company,  other 
than  for  himself,  or  who  shall  examine  into 
and  adjust,  or  aid  In  adjusting,  any  loss  for 
or  in  behalf  of  any  such  insurance  company, 
whether  any  such  acts  shall  be  done  at  the 
instance  or  request  or  by  the  employment 
of  such  insurance  company,  shall  be  held  to 
be  acting  as  the  agent  of  the  company  for 
which  this  act  is  done  or  the  risk  Is  taken." 
Under  the  statute  quoted,  Mr.  Brem,  who 
brokered  the  policy  to  the  plaintiff,  must  be 
held  to  have  been  the  plaintiff's  agent,  and 
his  knowledge  must  be  imputed  to  the  plain- 
tiff. He  testified  that  he  knew  the  facts  and 
circumstances  hereinbefore  stated,  and  that 
it  was  Intended  that  the  policy  should  cover 
only  the  employes  of  the  finishing  plant 
Mr.  J.  H.  Stone,  the  auditor  of  the  plaintiff 
company,  also  testified  that  he  knew  that  it 


was  Intended  that  the  first  policy  Issued  by 
his  company  should  cover  only  the  finishing 
plant  There  is  certainly  nothing  in  the  let- 
ter written  by  the  defendant's  secretary  ask- 
ing for  certain  changes  in  the  policy  which 
makes  it  so  clearly  cover  all  the  defendant's 
mills  that  the  court  could  so  construe  the 
policy,  and  so  hold  as  a  matter  of  law,  not- 
withstanding the  evidence  above  pointed  out 

There  was  testimony  of  one  circumstance, 
which  occurred  during  the  life  of  the  policy, 
which  shows  that  even  the  plaintiff  did  not 
then  understand  that  it  covered  the  employes 
in  mills  1  and  2.  An  employ^  of  one  of 
those  mills  was  Injured  some  time  in  the 
fall  of  1904,  and,  according  to  the  testimony 
of  defendant's  agent,  by  his  mistake  the  ac- 
cident was  reported  to  the  plaintiff,  through 
Mr.  Brem.  The  plaintiff  returned  the  report 
on  the  ground  that  it  appeared  that  the  in* 
jury  occurred  in  one  of  the  mills  not  covered 
by  its  policy,  whereupon  defendant  acknowl- 
edged the  noistake  and  withdrew  the  report 

Under  the  circumstances,  there  was  no  er- 
ror in  admitting  the  evidence  complained  of. 
The  foregoing  practically  disposes  of  all  the 
errors  assigned. 

Affirmed. 

GARY,  O.  J.,  and  WOODS,  WATTS,  and 
FRASEIBy  JJ.,  concur. 


(98  S.  C.  897) 

ATLANTA  &  C.  A  RY.  CO.  et  aL  v.  VICTOR 

MFG.  CO. 

(Supreme  Court  of  South  Carolina.     Jan.  16. 

1913.) 

1.  Deeds  (8  95*)— Constbuohon—Language 
of  instbitiient. 

The  intention  of  the  parties  to  a  deed 
must  be  gathered,  if  possible,  from  the  lan- 
guage used. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  SS  238,  241-254;    Dec  Dig.  t  95.*] 

2.  Railboads  (8  68*)— Right  of  Way— Deed 
— oonstbuction. 

A  deed  conveying  a  railroad  right  of  way, 
described  as  "all  the  land  contained  withm 
100  feet  in  width  on  each  side  of  the  track 
or  roadway,  measuring  from  the  center,"  show- 
ed an  intention  to  convey  a  right  of  way  200 
feet  wide. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  88  159,  160;   Dec  Dig.  8  6a*] 

3.  Deeds  (8  70*)— Validity  — Misbepbesbn- 
TATiON— Mistake. 

The  effect  of  a  misrepresentation,  due  to 
mistake  on  the  part  of  the  grantee,  to  the 
grantor,  who  was  unable  to  read  or  write,  is 
the  same  in  law  as  if  it  had  been  knowingly 
made,  as  the  result  to  the  grantor  is  the  same. 
{Ed.  Note.— For  other  cases,  see  Deeds.  Cent 
Dig.  88  165-182;    Dec  Dig.  8  70.*] 

4.  Raiuioads  (8  67*)— Right  of  Way  Deed 
—  Validity  —  Sufficiency  of  Bvidbncb  — 
Misbepbesentation. 

Evidence,  in  a  railroad's  action  to  enjoin 
trespass  on  its  right  of  way,  held  to  establish 
that  the  aeent,  in  obtainmg  the  deed  conveying 
a  strip  200  feet  wide,  represented  to  the  gran- 
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tor,  who  was  imable  to  read  or  write,  that  the 
deed  conveyed  only  100  feet 

[Ed.  Note.— For  other  casea,  see  Railroads, 
Cent.  Dig.  {§  15a-158;   Dec.  Dig,  I  67.*] 

6.   DeBDB    ({   74*)— VALIDITT— MiSBEPBSSBN- 

TATiON— Estoppel. 

Where  a  railroad's  representative  obtain- 
ed a  deed  conveying  a  rignt  of  way  200  feet 
wide,  on  a  misrepresentation  to  the  grantor, 
who  was  unable  to  read  or  write,  that  such 
deed  conveyed  a  strip  only  100  feet  wide,  the 
railroad  was  estopped  to  claim  more  than  100 
feet. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec 
Dig.  I  74.*] 

0.  Vendob  and  Pubghaseb  (I  242*)— Bona 
Fide  Pubchaseb— Burden  of  Pboof. 
In  a  railroad's  action  to  enjoin  trespass 
on  its  right  of  way,  acqaired  by  misrepresenta- 
tion of  the  agent  of  its  predecessor  In  title, 
plaintiff  had  the  burden  of  proving  that  it  was 
a  bona  jQde  purchaser  for  value  without  notice. 
[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |{  603-606;    Dec.  Dig. 
I  242.*] 

7.  Estoppel  <S  93*)— PKBiaTTiNO  Impbove- 

IfliNTS 

Where  a  railroad,  in  1871,  took  a  convey- 
ance of  a  right  of  way  200  feet  wide,  and 
thereafter  knowingly  permitted  houses  and  per- 
manent structures  to  be  built  thereon  without 
objection,  and  with  knowledge  that  the  owners 
believed  that  they  had  the  right  to  do  so,  it 
was  estopped  from  asserting  its  claim  as 
aigalnst  such  owners. 

[Ed.  Note.-<^For  other  cases,  see  Estoppel, 
Cent.  Dig.  i§  264-275;  Dec,  Dig.  |  93.*] 

a  Limitation  op  Actions  (8  37*)— Validity 

— MiSBEPBESENTATIONS. 

The  statute  of  limitations  has  no  applica- 
tion as  against  the  defense  that  a  deed  on 
which  jplaintiff  relies  was  procured  by  misrepre- 
sentations, and  hence  is  void. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  |§  182-186;  Dec.  Dig. 
I  37.*] 

9.  Appeal  and  Ebbob   (S  204*)— Necessity 
07  Objection  and  Bitlino. 

An  assignment  of  error  to  the  admission 
of  evidence  cannot  be  sustained,  where  the  rec- 
ord shows  that  it  was  admitted  without  ob- 
jection, and  fails  to  show  that  the  court  made, 
or  was  asked  to  make,  any  ruling  thereon. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  1258-1280;  Dec.  Dig.  | 
204.*] 

10.  Evidence    (|   129* )  — Similab    Facts- 
Bailboad  Bight  of  Way. 

In  a  railroad's  action  to  enjoin  trespass  on 
its  right  of  way,  alleged  to  be  200  feet  wide, 
evidence  that  its  right  of  way  through  the 
lands  of  others  was  200  feet  wide,  and  that 
it  cleared  only  50  feet  on  each  side  of  the 
track  through  such  lands,  was  admissible  as 
tending  to  disprove  the  defendant's  contention 
that,  because  only  50  feet  on  each  side  of  the 
track  was  staked  off  through  the  grantor's 
land,  only  so  much  was  intended  to  be  con- 
veyed, and  also  to  rebut  the  contention  that 
the  right  of  way  was  only  100  feet  wide. 

[Ed.  Note.— For  other  cases,  see  Eividence. 
Cent  Dig.  §§  388-393,  395-398;  Dec.  Dig.  ( 
129.*] 

Appeal  from  Oommon  Pleas  Clrcait  Court 
q£  Spartanburg  County;  John  S.  Wilson, 
Judge. 

•*To  be  officially  reported." 

Action  by  the  Atlanta  &  Charlotte  Airline 
Bailway  Company  and  the  Southern  Hallway 


Company  against  the  Victor  Mannftictnrfng 
Company.  Decree  for  plaintifb,  and  def^id- 
ant  appeals.    Beversed. 

Haynsworth  &  Hayngworth,  of  Greenville^ 
for  appellant  Sanders  &  De  Pass  and  Nicb- 
olls  &  Jones,  all  of  Spartanburg,  for  respond- 
ents. 

HYDBICK,  J.  In  1871  Mrs.  BiOsy  M<n 
Klttrlck  conveyed  to  the  Atlanta  &  Bldi- 
mond  Airline  Bailway  Company  a  right  of 
way  through  a  tract  of  land  owned  by  her, 
describing  it  as  *'all  the  land  contained  with- 
in one  hundred  feet  in  width  on  each  side 
of  the  trade  or  roadway,  measuring  from  the 
center."  The  plaintiffs  acquired  this  title. 
In  1895  the  defendant  purchased  a  part  of 
the  McKittrick  lands  lying  on  the  railroad. 
From  time  to  time  thereafter  defendant  erect- 
ed fifteen  cottages  thereon,  worth  altogether 
about  $8,000.  They  are  located  on  a  strip 
of  land  lying  between  lines  50  feet  and  100 
feet  from  the  center  of  the  railroad  track. 
Three  or  four  of  them  were  built  in  the  fall 
of  1895,  eight  or  Jiine  in  1899,  and  three  in 
1904.  Plaintiffs  made  no  objection,  either 
while  they  were  being  buUt  or  afterwards, 
until  the  commencement  of  this  action,  al- 
though they  were  in  plain  view  of  the  rail- 
road, ^d  it  could  have  b^en  easily  seen  that 
they  were  within  100  feet  of  the  track. 

The  controversy  between  the  parties  arose 
in  1901,  and  grew  out  of  the  submission  to 
the  defendant  by  the  plaintiffs  of  a  draft  of 
a  written  agreement  for  execution  by  defend- 
ant, relative  to  an  industrial  side  track  which 
had  been  built  to  serve  defendant's  cotton 
factory.  To  this  proposed  contract  was  at- 
tached a  plat,  on  which  the  right  of  way  of 
the  railroad  was  shown  as  being  200  feet 
wide.  For  this  reason,  among  oth^s,  de- 
fendant declined  to  sign  the  cbntract 

After  some  correspondence  between  the 
parties,  in  which  their  respective  contenticms 
as  to  the  width  of  the  right  of  way  were 
stated,  this  action  was  commenced,  in  Jan- 
uary, 1905,  to  enjoin  defendant  from  further 
using  the  strip  of  land  lying  between  lines  50 
and  100  feet  from  the  center  of  the  railroad 
track,  which  is  claimed  by  plaintlflls  as  part 
of  their  right  of  way,  and  to  require  the  re- 
moval of  the  houses  btdlt  thereon  by  defend- 
ant 

The  defendant  resisted  the  plalntiffflt*  ac- 
tion on  the  ground,  among  others  which  need 
not  be  mentioned  here,  that,  tmder  the  deed 
of  Mrs.  McKittrick,  the  right  of  way  con- 
veyed was  only  100  feet  wide;  also  on  the 
groimd  that  plaintiffs  are  eistoi^;>ed  from 
claiming  a  right  of  way  of  greater  width,  be- 
cause the  agent  of  the  Atlanta  ft  Blchmond 
Airline  Bailway  Company,  from  whom  they 
claim,  represented  to  Mrs.  McKittrick  that 
the  deed  which  she  signed  conveyed  a  right  of 
way  only  100  feet  wide,  and  thereby  induced 
her  to  sign  the  deed,  she  being  unable  to  read 
or  write,  and  being  ignorant  of  the  contents 


•For  other  casM  mo  same  topic  and  aection  NUMBER  in  D%9,  Dig.  ft  Am.  Dig.  Ke^-No.  S«riM  ft  R«p'r  Indi 
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or  true  meaning  thereof ;  and  also  becanse 
Mrs.  McEittrIck  and  ber  said  grantee,  and 
its  successors  and  assigns,  including  the 
plaintiffs,  and  her  grantees  of  the  lands  ly- 
ing along  said  railroad  and  their  assigns, 
haye,  ever  since  the  execution  of  said  deed, 
mutually  construed  it  as  conveying  a  right 
of  way  only  100  feet  wide,  and  they  and  all 
of  them  have  ever  since  acted  upon  the  be- 
lief that  such  was  the  true  construction 
thereof. 

Upon  the  testimony  taken  and  reported  by 
the  mastar,  the  circuit  court  found  against 
defendant  on  all  points,  and  enjoined  defend- 
ant from  further  trespassijQg  upon  the  strip 
of  land  in  dispute,  and  required  the  removal 
of  the  houses  built  thereon  by  defendant 
From  this  decree^  defendant  appealed. 

[1,2]  The  defendant's  construction  of  the 
deed  cannot  be  sustained.  While  the  lan- 
guage used  Is,  at  first  reading,  a  little  am- 
biguous, careful  scrutiny  and  analysis  of  it 
shows  the  intention  (which,  by  the  rules  of 
cohstruction,  we  must  gathe^r  from  the  lan- 
guage used,  if  pos9ible)  to  convey  a  right  of 
way  200  feet  wide— **100  feet  in  width  on 
each  side  of  the  track."  The  same  language 
was  held,  in  Spinning  Ca  ▼.  Railway  Co.,  81 
8.  0.  482,  62  S.  B.  787,  to  conv^  an  ease- 
ment 200  feet  in  width. 

[3, 4]  The  testimony  shows  that  Gol.  Gabe 
Cannon,  of  Spartanburg,  acted  as  the  agent 
of  the  railroad  company,  in  obtaining  the 
rights  of  way  through  Spartanburg  county, 
and  that  he  procured  the  deed  from  Mrs^ 
McKittrjlck,  and  was  one  of  the  witnesses  to 
the  execution  thereof  by  her.  It  also  shows 
that  Ool.  Gannon,  was  a  man  of  more  than 
ordinary  intelligence  and  of  unquestioned 
honesty  and  integrity  of  character — a  fact 
personally  known  to  the  writer  oif  this  opin- 
ion, which  la  a  pleasure  to  record.  From 
this  plaintiffs  argue  that  it  was  highly  im- 
probable that  he  represented  to  Mrs.  Mc- 
Kittrick,  as  alleged  by  the  defendant,  that 
her  deed  conveyed  a  right  of  way  only  100 
feet  wide.  Against  this  we  have  the  testi- 
mony of  the  other  witness  to  the  deed,  who, 
though  now  a  very  old  man,  whose  memory 
of  recent  events  he  himself  admits  Is  unre- 
liable, swore  that  he  remembered  the  occa- 
sion distinctly,  and  that  Col.  Cannon  did  so 
advise  Mrs.  McKittrlck.  His  testimony  is  cor- 
roborated by  that  of  Mr.  W.  A.  Pollard,  a 
son  of  Mrs.  McKittrlck  by  a  former  mar- 
riage, who  testified  that  he  was  present  and 
heard  what  was  said;  and  he  himself  (Mr. 
Pollard)  acted  upon  it,  and  subsequently, 
and  during  the  construction  of  the  railroad, 
bollt  a  dwelling  house  for  hlms^f,  on  part 
of  the  same  tract,  within  100  feet  of  the 
railroad.  The  testimony  shows  that  Mrs. 
McKittridL  received  no  compensation  for 
the  grant  of  the  right  of  way,  and  that  the 
north  line  of  a  right  of  way  200  feet  wide 
would  have  passed  through  her  dwelling 
house,  leaving  two  or  three  feet  of  it  and 
all  her  front  plassa  and  front  yard  in  the 


right  of  way.  It  la  almost  improbable  that 
she  would  have  knowingly  granted  a  right 
of  way  which  might  have  resulted  in  serious 
inconvenience,  not  to  say  loss  and  damage^ 
to  her,  without  compensation. 

The  testimony  further  shows  that  the  rail- 
road engineers  staked  off  only  100  feet,  60 
feet  on  each  side  of  the  track,  as  the  right  of 
way  through  her  land,  and  that  during  the 
construction  of  the  road  she  confined  the 
railroad  people  strictly  within  the  lines  so 
staked  off,  refusing  to  allow  them  to  trespass 
beyond  the  lines  so  marked  to  cut  timber, 
or  for  any  other  purpose;  that  if  the  stakes 
set  to  mark  the  right  of  way  were  accidental- 
ly knocked  down  during  the  work  of  con- 
struction she  Insisted  upon  having  them  re- 
set, and  the  railroad  people  complied  with 
her  demands;  that  In  conveying  her  lands 
she  conveyed  to  a  line  50  feet  from  the  cen- 
ter of  the  track  on  each  side ;  that  she  and 
her  grantees  used  and  occupied  and  built 
upon  the  lands  up  to  that  line,  without  let  or 
hindrance  or  objection  by  the  plaintiffs  or 
their  predecessors  in  title;  that  from  tim^ 
to  time  after  the  execution  of  her  deed  to 
the  right  of  way,  and  beginning  as  early  as 
during  the  construction  of  the  railroad,  her 
grantees  bjuilt  permanent  structures  within 
100  feet  <^  the  track,  but  none  within  50 
feet  thereof,  and  that  at  no  time  prior  to 
about  1903  did  the  plaintiffs  or  their  prede- 
cessors in  title  object  thereto;  that  about 
the  year  1899  the  defendant,  having  already 
built  12  houses  within  the  lOC^foot  limit, 
built  some  privies,  for  use  in  connection 
with  those  houses,  within  the  50-foot  line; 
that  plaintiffs  promptly  objected  to  the  lo- 
cation of  the  privies,  claiming  that  they  were 
on  the  right  of  way,  and  kept  insisting  that 
defendant  remove  them  beyond  the  50-foot 
line  until  it  was  done,  although  at  that  time 
no  objection  \eas  made  to  the  dwelling  hous- 
es which  had  been  erected  by  defendant, 
some  of  which  had  stood  within  the  100-foot 
line  since  1895.  On  one  occasion  a  large  cot- 
ton warehouse,  built  of  concrete,  was  lo- 
cated Just  bey<md  the  50-foot  Une  by  one  of 
the  railroad's  engineers,  who  was  sent  there 
to  locate  it  by  the  railroad  officials,  after 
the  owners  had  made  the  question  with  the 
local  agent  of  the  railroad  as  to  the  limits 
of  the  right  of  way,  on  the  ground  that,  as 
they  were  erecting  a  permanent  structure  of 
considerable  value,  they  wanted  to  be  sure 
to  put  it  entirely  upon  their  own  land.  Be- 
sides this  warehouse,  there  are,  on  the  north 
side  of  the  track,  several  stores  and  dwelling 
houses,  all  within  the  lOC^foot  limit,  but 
none  within  50  feet  of  the  track. 

3uch  continued  use  of  the  land  within  the 
100-foot  and  up  to  the  50-foot  line  by  the 
owners  thereof  for  the  erection  of  perma- 
nent structures,  such  as  were  incompatible 
with,  the  easement,  without  objection  by 
plaintiffs,  leads  to  the  conclusion  that  the 
plaintiffs  themselves  must  have  thought  at 
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tbat  time  that  their  right  of  way  was  only 
100  feet  wide;  for  these  struotures  were  In 
plain  view  of  the  road,  and  any  one  passing 
could  easily  have  seen  that  they  were  within 
100  feet  of  the  track.  If  these  circumstanc- 
es do  not  show  the  construction  which  the 
parties  themselves  gave  the  deed  immediate- 
ly after  its  execution  and  from  that  time  on, 
they  certainly  tend  to  show  what  they 
thought  their  rights  were  under  it 

When  we  consider  these  <  circumstances, 
and  the  fact  that  Mr.  L.  W.  Parker,  a  lawyer 
of  unquestioned  ability  and  honesty,  swears 
that  he  thought,  from  his  reading  of  the  deed 
and  from  information  gathered  at  and  around 
Greer's  where  the  land  is  situated,  that 
the  deed  conveyed  a  right  of  way  only  100 
feet  wide,  and  that,  acting  upon  that  belief, 
he  allowed  the  defendant,  of  which  he  was 
then  a  director  and  its  attorney,  and  later,  in 
1897,  president  and  treasurer,  to  spend  thou- 
sands of  dollars  in  building  houses  upon  said 
strip,  we  can  easily  understand  how  Col. 
Gannon,  who  was  only  a  layman,  might  have 
told  Mrs.  McKittrick,  in  perfect  good  faith, 
that  the  deed  conveyed  only  100  feet 
Though  he  was  honest  but  mistaken  in  his 
opinion,  the  effect  of  his  misrepresentation 
is  the  same  in  law  as  if  It  had  been  know- 
ingly made;  for  the  result  to  Mrs.  McKit- 
trick would  have  been  the  same.  Means  v. 
Brlckell,  2  Hill,  657. 

[6,  6]  The  preponderance  of  the  evidence  is 
in  favor  of  the  conclusion  that  Ool.  Can- 
non did  represent  to  Mrs.  McKittrick  that 
the  deed  conveyed  only  100  feet,  and  the 
court  below  erred  In  finding  otherwise.  This 
being  so,  it  follows  that  plaintiifs  are  estop- 
ped flrom  claiming  a  right  of  way  of  greater 
width;  for  they  have  failed  to  prove  that 
they  are  bona  fide  purchasers  under  the 
deed,  for  value,  and  without  notice  of  the 
misrepresentation;  and  the  burden  of  proving 
this  was  upon  th^n.  Carr  v.  Mouzon,  76  S. 
E.  20L 

[7]  Aside  from  the  misrepresentation,  the 
facts  above  stated,  and  the  circumstances 
of  the  use  of  the  right  of  way  beyond  the 
SO^foot  line  by  defendant  and  others  ever 
since  the 'execution  of  Mrs.  McKittrick's  deed, 
and  the  character  of  the  structures  placed 
thereon  with  the  knowledge  of  plaintifb, 
without  objection  by  them,  make  out  a  dear 
case  of  estoppel.  The  character  of  the  build- 
ings forbids  any  other  conclusion  than  that 
the  railroad  company  must  have  known  that 
the  owners  were  building  them  under  a  be- 
lief that  they  had  the  right  to  do  so.  The 
company  knew,  or  ought  to  have  known,  its 
own  rights;  for  it  had  in  its  possession  the 


McKittrick  deed.  In  Chambers  ▼•  Bookman, 
67  S.  C.  452,  46  S.  E.  39,  the  court  quoted 
with  approval  the  following  from  the  opinion 
in  Storrs  v.  Barker,  6  Johns.  Ch.  (N.  Y.)  166, 
10  Am.  Dec.  316:  '*The  presumption  is  that 
every  person  is  acquainted  with  his  own 
rights,  provided  he  has  had  reasonable  op- 
portunity to  know  them;  and  nothing  can 
be  more  liable  to  abuse  than  to  permit  a 
person  to  reclaim  his  property,  in  opposition 
to  all  the  equitable  circumstances  which  have 
been  stated,  upon  the  mere  pretense  that  he 
was  at  the  time  ignorant  of  his  title.  Such 
an  assertion  is  easily  made  and  difficult  to 
contradict"  In  Marines  v.  Goblet,  31  S.  C. 
153,  9  S.  E.  803,  17  Am.  St  Bep.  22,  the  court 
approved  the  following  as  a  proper  instruct 
tion  to  the  Jury:  "That  if  the  Jury  find  that 
the  plaintiffs  deliberately  stood  by  for  years 
and  without  objection  saw  Goblet  or  oth- 
ers buying  the  land  in  dispute,  and  making 
improvements  thereon,  under  supposition  that 
they  had  a  good  title,  then  the  plaintiffs 
will  now  be  estopped  to  set  up  their  daim 
against  them."  See,  also,  Bailroad  Co.  ▼.  Cot- 
ton Mills,  82  S.  C.  24,  61  S.  B.  1089,  62  S. 
E.  1119;  SulUvan  v.  Moore,  84  S.  C.  426, 
65  S.  E.  108,  66  S.  E.  561,  and  cases  cited. 

[I]  The  contention  of  plaintiffs  that  the 
misrepresentation  cannot  avail  defendant  be- 
cause of  the  bar  of  the  statute  of  limita- 
tions is  untenabla  The  statute  has  no  appli- 
cation to  such  a  defense.  Amaker  v.  New, 
33  S.  C.  28,  11  S.  E.  886,  8  liL  B.  A.  687; 
•Jackson  v.  Plyler,  88  S.  a  496,  17  fi.  B.  255, 
37  Am.  St  Bep.  782;  Goforth  T.  Goforth,  47 
S.  C.  126,  25  S.  E.  40. 

[9,10]  The  exceptions  assigning  error  in 
admitting  evidence  that  the  right  of  way 
through  the  lands  of  others  was  200  feet 
wide,  and  that  the  railway  company  cleared 
only  50  feet  on  each  side  of  the  track  through 
the  lands  of  others,  though  its  right  of  way 
was  200  feet  wide,  cannot  be  sustained  tor 
these  reasons:  (1)  Because  the  record  shows 
that  the  testimony  was  admitted  without  ob- 
jection. (2)  Because  it  falls  to  show  tbat 
the  circuit  court  made,  or  was  asked  to 
make,  any  ruling  as  to  its  admission.  (3)  Be- 
cause it  was  admissible,  as  it  tended  to  dis- 
prove defendant's  contention  that,  because 
only  50  feet  on  each  side  of  the  track  was 
staked  off  through  Mrs.  McKittrick's  land, 
only  so  much  was  intended  to  be  conveyed 
as  a  right  of  way;  and  it  tended  also  to  re- 
but the  contention  that  the  right  of  way 
was  only  100  feet  wide. 

BeversedL 

GABY,  O.  J.,  and  WOODS,  WATTS,  and 
FBASEB,  JJ.,  c<mcar. 
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CSS  S.  C.  368) 

NORTH  RIVER  INS.  CO.  et  aL  v.  SOUTH- 
ERN RY.  CO. 

(Supreme  Coart  of  South  Carolina.     Jan.  10, 

1913.) 

1.  Tbial   (§  178*)— DiBBCTiON  Of  Vbbdiotn- 

BUBDEN  ON   PaBTT   MovINO. 

It  is  the  poli(r7  of  the  law  to  bear  causes 
fully  on  their  merits,  and  not  to  dismiss  them 
unheard,  and  he  who  claims  that  a  cause  can- 
not  be  heard  must  show  the  facts  upon  which 
he  would  send  a  claimant  out  of  court  unheard, 
[Ed.  Note. — For  other  cases,  see  Trial*  Cent. 
Dig.  §S  401-403;   Dec.  Dig.  I  17a»] 

2.   INSUBANGE    ({  606*)— SUBBOGATION   OF  IN- 

suBEB— Action  to  Bnfobce— Questions  fob 

JUBY. 

On  eyidence  in  an  action  by  insurance 
companies  against  a  railroad  to  recover  for 
property  burned  through  the  alleged  negligence 
of  a  servant  of  the  railroad,  neld^  that  the 
cause  of  the  fire  and  whether  the  railroad's 
servant  was  in  charge  of  the  train  from  which 
the  fire  started  were  questions  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  ||  1604-1511.  1514-1516;  Dec.  Dig. 
I  606.*] 

3.  TBiAii  (8  139*)— DiBEcnoN  of  Vkbdict— 

Incompetent  Evidence. 

The  admission  of  incompetent  evidence 
for  plaintiff  could  not  sustain  the  direction  of 
a  verdict  for  defendant,  but  only  gave  a  right 
to  a  new  trial  in  case  defendant  had  lost 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  a  332,  833,  338^341,  365;  Dec.  Dig.  { 
139.  ♦] 

Appeal  from  Oominon  Pleas  drcnlt  Court, 
Union  Cbunty ;  G.  W.  W.  Gage,  Judge. 

Action  by  the  North  River  Insurance  Com- 
pany and  the  Globe  &  Rutgers  Fire  Insur- 
ance Company  against  Southern  Railway 
Company.  Judgment  for  defendant,  and 
plaintiffs  appeal.  Reversed  and  remanded 
for  new  triaL 

Plaintiirs  exceptions  and  defendant's  ad- 
ditional grounds  for  sustaining  the  Judgment 
are  as  follows: 

Bzoeptions. 

"(1)  It  is  respectfully  submitted  that  hds 
honor,  the  presiding  Judge,  erred  in  holding 
and  ruling  that  this  action  is  barred  by  the 
statute  of  limitations.  The  fire  having  oc- 
curred on  the  night  of  the  22d  October,  1004, 
the  six  years  within  which  the  action  could 
be  brought  did  not  expire  imtll  the  night  of 
the  22d  October,  1910,  and  the  sunmaons  was 
served  by  the  sheriff  on  the  defendant  on  the 
22d  day  of  October,  1910. 

**(2)  It  is  respectfully  submitted  that  his 
honor,  the  presiding  Judge,  erred  in  sustain- 
ing the  objection  of  defendant's  counsel  to 
the  questions  of  plaintiff^'  counsel  asked  of 
the  witness  William  McClurken  as  to  the 
condition  of  Ayers,  the  subforeman  of  defend- 
ant, when  reached  by  the  witness  or  wh&k 
removed  from  the  burning  car,  to  wit,  *Com- 
ing  to  this  point:  What  was  his  condition  If 
you  could  tell  when  you  got  to  him?'  and 
'William,  what  did  you  detect  from  his  con- 
dition when  you  saw  him  there  as  to  whether 
or  not  he  was  drunk?'    To  both  of  whidi 


rulings,  and  others  to  the  same  effect,  plain- 
tiffs' counsel  then  and  there  excepted,  wherft- 
as  the  plaintiffs  contend  that  the  testimony 
was  admissible  and  competent  especially  un- 
der the  charge  of  carelessness  and  negligence 
in  the  second  cause  of  action. 

"(3)  It  is  respectfully  submitted  that  his 
honor,  the  presiding  Judge,  erred  in  finding 
and  holding  'that  there  is  no  evidence  of  neg- 
ligence on  the  part  of  the  defendant,  its  au- 
thorized agents  or  servants,'  whereas  there 
were  at  least  three  facts  supporting  or  tend- 
ing to  support  the  charge  of  carelessness  or 
negligence  alleged  as  the  second  cause  of  ac- 
tion, to  wit:  (1)  The  conddtion  of  the  sub- 
foreman  Ayers ;  (2)  the  kind  of  lamp  used ; 
and  (3)  the  careless  placing  of  the  cook  car 
for  the  night  and  over  Sunday  on  the  side 
trade  In  dangerous  proximity  to  the  lumber 
8(hed  of  the  assured,  covered  by  plaintiff's 
polldee.  At  least,  the  testimony  raised  an 
issue  which  should  have  been  submitted  to 
the  Jury  under  proper  Instruction  as  to  the 
law. 

"(4)  It  is  respectfully  submitted  that  his 
honor,  the  presiding  Judge,  erred  in  finding 
and  holding  that  it  was  conjectural  as  to  how 
the  fire  started,'  as  there  being  some  evi- 
dence, the  cause  or  origin  was  the  vital  ques- 
tion for  the  sole  consideration  of  the  Jury,  to 
be  submitted  under  proper  instructions. 

"(5)  It  is  respectfully  submitted  that  his 
honor,  the  presiding  Judge,  erred  In  directing 
the  Jury  to  find  a  Terdlct  for  the  defoidant" 

Additional  Grounds. 

Within  due  time  the  defendant's  attom^s 
served  upon  plaintiffs'  attorneys  the  follow- 
ing notice: 

"Please  take  notice:  We  will  ask  the  Su- 
preme Court  if  it  oaimot  sustain  the  Judg- 
ment below  on  the  grounds  on  which  it  was 
placed  by  the  circuit  Judge,  to  sustain  it  on 
the  following  additional  grounds: 

"(1)  Because  the  court  erred  in  allowing 
witness  McNally  to  testify  as  to  the  value  of 
the  property  destroyed  by  the  alleged  fire, 
when  his  knowledge  or  information  was  de- 
rived entlrdy  upon  information  recelyed  by 
him  from  the  bookkeeper,  one  McCormldc 

**(2)  In  allowing  in  eyidence  proof  of  loss 
by  Alderman  ft  Sons  Company  upon  their 
alleged  policies,  without  the  testimony  of  the 
person  who  made  the  proof  of  loss  being 
given  in  court 

"(3)  In  allowing  the  plaintiffs  to  introduce 
papers  purporting  to  contain  the  alleged  proof 
of  loss  by  D.  W.  Alderman  ft  Sons  Company 
without  evidence  showing  that  this  proof  of 
loss  was  actually  made  by  some  person  au- 
thoriased  to  make  it 

"(4)  In  allowing  In  evidence  this  proof  of 
loss  wh^i  the  evidence  shows  that  it  was 
taken  from  books  kept  by  one  McOormlck, 
titiere  being  no  evidence  to  show  that  the 
books  were  correctly  kept,  nor  was  there  any 
evidence  showing  that  said  books  were  lost 


fVer  other  eases  see  Mune  topic  and  section  NUIIBBR  la  Dec.  Dig.  *  Am.  Dig.  Key-No«  Series  ft  Rep'r  Xndszes 
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and  no  eTidenoe  being  introduced  showing 
said  entries  on  sueli  books. 

"(5)  Because  bis  honor  should  have  held 
that  Ayers  was  not  the  authorized  agent  of 
the  defendant  at  the  time  the  fire  originated, 
but  on  the  contrary  should  have  held  that  at 
the  time  said  tire  originated  Ayers  was  off 
duty  and  was  not  then  the  authorized  agent 
of  the  defendant  company,  for  whose  act  the 
defendant  could  be  held  responsible  at  the 
time  the  fire  originated." 

John  T.  Selbels,  of  Ck>lumbia,  and  J.  A. 
Sawyer,  of  Union,  for  appellants.  B.  S.  Ab- 
ney,  of  Columbia,  and  Sanders  &  De  Fasa,  of 
Spartanburg,  for  respondent 

FBASE2B,  J.  This  is  an  action  by  the  in- 
surance company  to  recover  of  the  railroad 
company  for  property  burned  on  the  right 
of  way  of  the  defendant,  caused  by  the  neg- 
ligence of  a  servant  of  the  defendant  The 
case  was  tried  by  his  honor  Judge  Gage,  who 
directed  a  verdict  in  favor  of  the  defendant 

There  are  five  exceptions  by  the  appellant, 
and  this  court  is  asked  to  sustain  the  Judg- 
ment on  five  additional  grounds.  (Let  the 
exceptions  and  the  additional  grounds  be 
reported.)  It  will  not  be  necessary  to  con* 
sider  either  separately,  as  a  better  state- 
ment of  the  case  can  be  made  that  will  cov- 
er  them  all. 

There  was  testimony  that  the  defendant 
placed  its  work  -train  on  a  side  track  at  Un- 
ion, S.  C,  near  some  buildings  and  a  lum- 
ber yard;  that  the  train  consisted  of  cars 
In  which  employes  slept  at  night,  and  a 
cook  car '  for  the  preparation  -  of  meals  for 
the  employes ;  that  between  11  and  12  o'clock 
on  the  night  of  the  22d  of  October,  1904, 
fire  was  discovered  in  One  df  the  sleeping 
cars.'  The  suit  was  commenced  on  the  22d 
October,  1910.  It  appears  that  the'^re  that 
commenced  on  the  22d  October,  1004,  was 
cdmniunicated  to  the  property  over  which  the 
plaintiff  had  a  policy  of  insurance.  How 
long  it  took  to  reach  insured  property  does 
not  appear. 

[1]  It  is  the  policy  of  the  law  to  hear 
causes  fully  on  their  merits,  and  not  to  dis- 
miss them  unheard,  and  he  who  Claims  that 
a  cause  cannot  be  heard  mus§  show  the  facts 
upon  which  he  would  send  a  claimant  out 
of  court  unheard. 

[2]  It  is  claimed  that  Ayers,  in  whose  car 
the  fire  was  discovered,  wad  not  the  agent  of 
the  defendant  for  whose  acts  the  defendant 
is  liable.  There  was  some  testimony  from 
which  it  might  have  been  inferred  that  Ayers 
was  a  subforeman,  and  inasmud^  as  Pope, 
the  foreman,  was  absent,  that  Ayers  was 
acting  foreman  and  in  the  car  provided  for 
one  in  charge  of  the  train  in  order  that  he 
might  be  easily  accessible  in  case  of  emer- 
gency. There  was  conflict  of  testimony  as 
to  whether  Ayers  was  in  charge  of  the  train, 
and  that  conflict  ought  to  have  been  deter- 


mined by  a  jury.  Am  to  the  cause  of  tlie 
fire,  the  evidence  was  circumstantial,  but  not 
conjectural  in  the  sense  that  it  was  a  mere 
guess.  A  lamp  with  a  narrow  base  made 
to  sit  in  a  bracket  was  out  of  its  socket  and 
standing  upon  a  table.  A  man  who  acts  in 
a  rather  peculiar  way  is  found  in  the  car 
in  which  the  fire  originated.  There  is  a 
strong  odor  of  kerosene  oil,  and  the  bed  is  on 
fire,  when  first  discovered.  The  origin  of  the 
fire  is  more  than  a  conjecture.  The  man's 
condition  was  a  legitimate  subject  of  inquiry, 
and,  if  he  were  not  in  a  normal  condition,  the 
Jury  might  well  have  arrived  at  as  good  a 
conclusion  as  circumstantial  evidence  wUl  al- 
low. Now,  if  the  Jury  thought  that  this  man 
was  the  agent  of  the  company,  acting  fore- 
man, they  might  have  found  for  the  plaintifT. 
All  these  matters  were  matters  for  the  Jury* 
and  the  direction  of  a  verdict  was  error. 

[3]  The  defendant  seeks  to  sustain  the  di- 
rection of  the  verdict  on  the  ground  that  cer- 
tain evidence  introduced  by  the  plaintiff  was 
incompetent  Even  if  it  were  incompetent 
it  could  not  sustain  the  direction  of  the  ver- 
dict; but  only  give  a  right  to  a  new  trial  in 
case  the  defendant  had  lost 

The  Judgment  of  this  court  Is  that  the 
judgment  -  of  the  circuit  court  be  reversed, 
and  the  case  remanded  fbr  a  new  trial. 

GARY,  C.  J.,  and  WOOD®  and  WATTS, 
JJ.,  concur.    HYUOEIICK,  J.,  disqualified. 


(93  S.  C.  272) 

BBRGBB  ▼.  CHABI.BSTON  <50NS0Ii.  BY^ 
GAS  &  BLECTBIO  CO. 

(Sapreme  Court  of  South  Carolina*     Jan.  13, 

1913.) 

1.  Pabbitt  anu  Child  <S  2*)  — CtrsronY  — 

The  general  rule  is  that  the  father  has  the 
custody  of  his  children,  and -he  must  look  aft- 
er their  safety,  but  the  presumption  is  that 
the  father  consents  that  its  mother  shall  have 
the  care  of  it  when  not  under  his  immediate 
controL 

[Ed.  Note.— For  other  cases,  see  Parent  and 
ChUd,  Cent  Big.  §§  4r-32;    Dec.  Dig.  {  2.^3 

2.  Parent  and  Child  (§  7*)— Loss  of  Serv- 
ices—Action —  OONTRIBtrTORY  NSOLIOENCS 

OP  CUSTODIAN-^IlCPUTBD  NEQLIGENCB. 

In  an  action  by  a  father  to  recover  for 
loss  of  services  o^  his  child,  caused  by  de- 
fendant's negligence,  his  contributory  negligence 
or  that  of  the  person  to  whose  care  he  has 
intrusted  the  child  will  be  a  comiklete  defense. 

[Ed.  Note^*-For  other  cases,  see  Parent  and 
ChUd,  Cent.  Dig.  §§  86--99;  Dec  Dig.  S  ?;♦ 
Street  Kailroads,  Cent   Dig.  |  2ia*] 

3.  Trial  (J  194*)— Charge  on  Facts. 

An  instruction  that  if  the  jury  **find  from 
the  testimony  that  the  speed  of  the  car  was 
not  excessive,  and  that  the  motorman  had  the 
car  under  control,  and  that  there  was  nothing 
to  show  that  the  motorman  was  not  attend- 
ing to  his  business,  and  that  he  stopped  the 
car  as  quickly  as  possible  as  soon  as  he  had 
reason  to  suppose  that  the  child  would  at- 
tempt to  cross  in  front  of  the  car,  if  he  exer- 
cised that  care  and  prudence  that  any  man  of 
ordinary  prudence  and  care  would  have  exer- 


•For  other  cases  tee  tame  topie  and  Beotion  NUMBBR  la  Deo.  Dig.  A  Am.  Dig.  Key-No.  Bories  *  Rop'r  XndoKtf 
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cfsed  under  the  drcamsUacen,'*  the  plaintiff 
could  not  recover,  was  not  a  charfe  on  the 
facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  J{  413,  43&-441,  446-454,  456-466;  Dec 
Dig.  §  194.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  Thos.  S.  Sease,  Judge. 

•*To  be  officially  reported." 

Action  by  Martin  K.  Berger  against  the 
Charleston  Consolidated  Railway,  Gas  & 
Electric  Company.  Judgment  for  defendant, 
and  plalntlif  appeals.    Affirmed. 

W.  A.  Holman  and  Logan  &  Grace,  all  of 
Charleston,  for  appellant  Mordecal  &  Gads- 
den and  Butledge  4b  Hagood,  all  of  Charles- 
ton, for  respondent 

WOODS,  J.  Bllnor  Berger,  a  daughter  of 
the  plaintiff  of  the  age  of  four  years,  was 
run  over  by  a  car  of  the  defendant  company 
on  King  street  In  the  city  of  Charleston. 
The  accident  resulted  in  the  loss  of  both 
feet,  and,  In  an  action  brought  In  behalf  of 
the  child,  a  Judgment  of  $6,000  was  recover- 
ed for-  the  Injuries  Inflicted.  Afterwards 
Martin  K.  Berger,  the  father  of  Elinor, 
brought  this  action  to  recover  for  hospital 
and  medical  expenses,  for  maintenance  of 
the  child  In  her  maimed  condition,  and  for 
loss  of  her  services.  The  defendant  set  up 
the  defense  of  contributory  negligence  **ln 
that  the  parent  and  custodian  of  said  infant 
suffered,  permitted,  and  allowed  the  said  in- 
fant of  the  age  of  four  years,  as  In  plaintiff's 
complaint  stated,  to  attempt  to  cross.  In  the 
middle  of  the  block,  a  populous*  public  street 
of  the  city  of  Charleston  on  a  day  and  hour 
when  said  street  is  well  known  to  be  more 
I)opulous  than  at  any  other  time,  and  the  par- 
ent (the  mother  and  custodian)  then  and  there 
crossed  the  said  street,  aocompanied  by  an 
elder  daughter,  then  18  years  of  age,  them- 
selves aJbead  of,  and  In  front  of,  said  Infant, 
without  taking  any  heed  of  an  approaching 
car  and  without  accompanying,  helping,  as- 
sisting, or  in  any  manner  supervising  the 
conduct  of  said  cMld,  who  was  then  and  there 
attempting  to  follow  its  mother  and  sister 
across  the  street"  By  a  demurrer  to  the 
answer,  and  by  a  request  to  charge,  the 
plaintiff  asked  the  court  to  hold  that,  inas- 
much as  the  mother,  and  not  the  father,  had 
the  custody  of  the  child  at  the  time  of  the 
injury,  the  negligence  of  the  mother,  could 
not  defeat  the  recovery  by  the  father  for 
damages  Inflicted  on  him.  The  court  held 
the  contrary,  overruled  the  demurrer,  and 
charged  the  Jury  that  the  contributory  neg- 
ligence of  the  mother  would  defeat  the  ac- 
tion* If  the  child  was  left  in  her  charge  by 
Its  father. 

[1]  In  this  state,  the  general  rule  Is  that 
the  father  has  the  custody  of  his  children, 
and  upon  him  is  imposed  the  duty  of  seeing 
that  they  are  kept  in  safety.  The  presump- 
tion is  that  the  father  of  a  little  child  con- 


sents that  its  mother  shall  have  the  care  of 
it  and  provide  Tor  its  well-being  and  safety 
when  it  is  not  under  his  immediate  controL 
In  this  case,  besides  the  presumption,  the 
father  testified  that  he  was*  away  from  home 
when  the  accident  occurred,  and  that  he  had 
left  the  child  in  its  mother's  care. 

[2]  The  doctrine  is  settled  beyond  dispute 
that,  wbUe  contributory  negligence  of  one  In 
charge  of  a  child  will  not  be  imputed  to  a 
child  of  tender  years  to  defeat  an  action  on 
its  behalf,  yet.  In  an  action  by  the  parent 
to  recover  for  loss  of  services  and  other  like 
damages  to  him  from  the  injury  of  his  child, 
his  contributory  negligence  or  that  of  the 
person  to  whose  care  he  has  Intrusted  tSie 
child  trill  be  a  complete  defense.  29  Oyc. 
546;  1  Thompson  on  Negligence,  |  880.  In 
Watson  T.  iSouthem  Ry.,  66  S.  C.  47,  44  8. 
B.  3*^,  the  court  says:  "There  is  a  distinc- 
tion, howevet,  bett^een  actions  by  or  in  tlie 
name  of  Infants  for  personal  injuries  and 
actions  by  the  parent  for  injtii*y  to  the  par- 
ent resulting  from  injury  to  the  child,  as,  for 
example,  -  for  loss  of  services  of  the  child. 
In  stich  cases  the  ordinary  rule  of  contribu- 
tory negligence  prevails,  and,  if  tiie  parent's 
negligence  has  proximately  contributed  to 
the  injury,  he  cannot  receiver  because  he 
helped  to  bring  about  his  own  injury  and 
not  because  his  negligence  is  Imputable  to 
the  child.  But  the  present  action  is  under 
the  statute  commonly  referred  to  as  the  Lord 
Campbell's  act  st^d  Is  neither  In  tiie  name 
of  the  infalit  nor  in  the  name  of  the  parent 
or  guardian,  but  is  by  the  administrator  of 
the  infant,  as  designated  by  the  statute,  for 
the  benefit  of  the  parents.  It  has  been  de- 
cided that  tlie'  right  of  action  under  this 
statute  is  a  new  one,  and  not  a  mere  revival 
6f  the  cause  of  action  which  belonged  to  the 
intestate.  In  re  Est.  Mayo,  60  S.  C.  413,  38 
S.  EL  634,  K4  L.  B.  A.  660.  But  the  right  of 
the  administrator  to  recover  depends  ux)on 
whether  the  deceased,  If  he  had  Uved,  would 
have  had  a  right  to  reicover.  Mayo's  Case, 
supra;  Price  v.  Railroad,  83  S.  Q  556,  12 
S.  E.  413,  26  Am.  St  Rep.  700;  Reed  v.  Rail- 
road, 87  S.  C.  42,  16  S.  E.  289;  section 
2851,  Code  1902.  If,  therefore,  the  intestate. 
If  he  had  lived,  could  have  recovered  not- 
withstanding the  contributory  negligence  of 
his  custodian,  so  also  may  the  plaintiff  ad- 
ministrator in  this  action  recover,  notwith- 
standing the  negligence  of  the  intestate's 
custodian,  if  he  had  one  present  at  the  time 
of  the  killing,  provided,  of  course,  that  the 
death  was  proximately  caused  by  the  de- 
fendant's negligence."  -Since  there  was  evi- 
dence* to  go  to  the  Jury  on  the  subject  of 
contributory  negligence  of  the  mother,  in 
whose  care  thei  child  had  been  left  by  the 
father,  the  exceptions  on  this  point  must  be 
overruled. 

[3]  The  plaintiff  complains  of  the  follow- 
ing instruction  given  at  the  Instance  of  the 
defendant  as  a  charge  on  the  facts:    'The 
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jnry  Is  Instructed  that  if  they  find  from  the 
testimony  that  the  speed  of  the  car  was  not 
excessive,  and  that  the  motorman  had  the 
car  under  control,  and  that  there  was  noth- 
ing to  show  that  the  motorman  was  not  at- 
tending to  his  business,  and  that  he  stopped 
the  car  as  quickly  as  possible  as  soon  as 
from  the  situation  he  had  reason  to  suppose 
that  the  child  would  attempt  to  cross  in 
front  of  the  car,  if  he  exercised  that  care 
and  prudence  that  any  man  of  ordinary  pru- 
dence and  care  would  have  exercised  under 
the  circumstances,  the  plaintiff  cannot  re- 
cover." It  would  have  been  better  for  the 
circuit  judge  to  have  refrained  from  deliver- 
ing a  statement  of  particular  acts  of  alleged 
negligence  or  to  have  embraced  them  in  his 
statement;  but,  taking  the  instruction  as  a 
whole,  it  was  in  effect  saying  to  the  Jury 
that  the  plaintiff  could  not  recover  if  the 
motorman  was  careful  in  that  he  was  not 
running  at  an  excessive  speed,  in  that  he  had 
his  car  under  control.  In  that  he  was  attend- 
ing to  his  duties,  in  that  he  stopped  the  car 
as  quickly  as  possible  as  soon  as  he  had  rea- 
son to  suppose  the  child  would  attempt  to 
run  in  front  of  it,  and  in  that  he  exercised 
generally  the  care  and  prudence  ordinarily 
exercised  by  a  prudent  and  careful  man. 
This  was  merely  stating  in  a  concrete  way 
that,  if  the  proof  showed  due  care  in  the 
particulars  mentioned  and  due  care  generally 
in  the  entire  matter  by  the  defendant's 
agent,  the  plaintiff  could  not  recover.  Such 
a  proposition  states  no  facts  and  is  not  a 
charge  on  the  facts. 
'Affirmed. 

GARY,  O.  J.,  and  HYDRIOK,  WATTS, 
and  FRASER,  JJ.,  concur. 

(93  S.  C.  893) 

O'SHIELDS  V.  UNION  IRON  FOUNDRY. 

(Supreme  Court  of  South  Carolina.     Jan.  20, 

1913.) 

1.  Appeal  awd  Ebrob  (§  1022*)— Findings— 
Findings  by  Masteb. 

Fact  findings  of  a  master  confirmed  by  the 
court  have  the  same  force  as  a  verdict  and  can- 
not be  disturbed  by  the  Supreme  Court  unless 
not  supported  by  any  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  4015-4018;  Dec.  Dig.  § 
1022.»] 

2.  cobpobations    (|    152*)  —  dividends  — 
Right  to  Declabe— Effect  of  Debts. 

A  corporation  need  not  be  entirely  free 
from  debt  before  declaring  dividends,  since 
debts  often  represent  investments  in  machinery 
or  other  propert:^  and  do  not  necessarily  show 
that  the  corporation  has  made  no  net  profit. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  §|  564-567;  Dec,  Dig.  §  152.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  County;  Frank  B.  Gary,  Judg& 

"To  be  officially  reported." 

Action  by  H.  B.  O'SUelds  against  the  Un- 
ion Iron  Foundry.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 


Young  ft  Beaty  and  John  K.  Hamblln,  botli 
of  Union,  for  appellant  Wallace  &  Barron, 
of  Union,  for -respondent 

WOODS,  J.  [1]  In  this  action  at  law  on 
an  account,  the  court  by  a  consent  order  re- 
ferred all  the  issues  of  law  and  fact  to  the 
master,  who  reported  in  favor  of  the  plain- 
tiff for  the  amount  claimed,  $498.98.  The 
report  was  confirmed  by  the  circuit  court 
The  findings  of  fact  of  the  circuit  court  in 
such  a  case  have  the  same  force  as  the  ver- 
dict of  a  Jury,  and  cannot  be  disturbed  by 
this  court,  unless  they  are  without  any  sap- 
port  in  the  evidence. 

[2]  The  first  exception  assies  error  in 
that  the  evidence  of  the  plaintiff  as  to  the 
Items  of  the  account  do  not  correspond  with 
the  items  as  set  out  in  the  bill  of  particulars 
furnished  by  the  plaintiff  before  trial  on  de- 
mand of  defendant's  counsel.  Not  only  has 
the  defendant  failed  to  point  out  any  dis- 
crepancy in  the  exception  or  the  argument 
but  it  affirmatively  appears  from  the  record 
that  the  plaintiff  testified  fully  that  every 
item  set  down  In  the  bill  furnished  the  de- 
fendant was  correct  and  how  it  was  made 
up.  The  specific  objection  to  the  account  is 
that  the  plaintiff  should  not  be  allowed  to 
recover  for  dividends  on  the  stock  held  by 
him  in  the  defendant  corporation.  These 
items  arose  in  this  way:  The  plaintiff  was 
president  and  treasurer  of  the  Union  Iron 
Foundry.  The  capital  stodc  of  the  corpora- 
tion was  $5,000,  of  which  the  plaintiff  owned 
$3,000,  and  West,  the  other  shareholder,  $2,- 
000.  The  plaintiff  and  West,  r^ardlng  them- 
selves the  only  persons  interested,  agreed  on 
the  dividends  without  formal  meetings  of 
stockholders  or  directors.  The  dividends 
which  came  to  the  plaintiff  under  this  agree- 
ment were  not  paid  to  him  in  cash,  but  were 
credited  to  himself  by  the  plaintiff  on  his 
current  account  with  the  corporation.  Ob- 
jection is  made  to  the  items  so  diarged 
against  the  corporation  on  the  ground  that 
"they  were  not  earned  upon  the  capital  stodL 
of  the  said  the  Union  Iron  Foundry,  but  it 
was  necessary  to  take  a  part  of  the  capital 
stock  of  the  said  Union  Iron  Foundry  in  or- 
der to  declare  said  dividend."  We  are  un- 
able to  find  support  for  the  objection  in  the 
evidence.  The  plaintiff,  who  was  the  only 
witness,  testified  that  the  net  earnings  ex- 
ceeded the  dividends.  It  is  true  that  he  also 
testified  that  the  debts  were  greater  than  the 
net  earnings,  but  the  law  does  not  require 
that  a  corporation  shall  be  entirely  out  of 
debt  before  it  shall  declare  a  dividend. 
Debts  often  represent  investmoits  in  madiin- 
ery  or  other  property,  and  their  existence  is 
not  proof  that  the  corporation  made  no  net 
profit 

Affirmed. 

GARY,  C.  J.,  and  HYDRICK,  WATTS,  and 
FRASER,  JJ.,  concur. 


*For  other  cases  see  same  toplo  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  IndesM 
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(93  S.  C.  487) 

DUNCAN  T.  DUNCAN. 

(Supreme  Court  of  South  Carolina.     Dec  2, 

1912.    Petition  for  Rehearing  Dismias- 

ed  Feh.  8,  1913.) 

1.  Abatement  and  Revival  (§  17»)— Anoth- 
EB  Action  Pending— Demubreb. 

Under  Code  Civ.  Proc.  1902.  U  165,  168, 
authorizing  a  demurrer  to  a  complaint  "when  it 
appears  on  the  face  thereof  that  the  court  has 
no  jurisdiction,  or  that  another  action  is  pend- 
ing between  the  same  parties  for  the  same 
cause,  a  complaint  in  a  suit  by  a  wife  against 
her  husband,  which  alleges  that  she  is  the  own- 
er in  fee  of  described  land,  that  the  husband 
continually  trespasses  on  the  land,  and  collects 
the  rents,  and  will  not  account  therefor,  and 
that  he  is  unable  to  respond  in  damages,  etc, 
states  a  cause  of  action  as  against  a  demurrer 
on  the  ground  that  there  is  another  action 
pending  between  the  same  parties. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  {|  123-136;  Dec  Dig. 
§  17.*] 

2.  Jttdoment  (I  126*)  —  Depault  Decree 
Gbantino  Relief— Reduction  of  Evidence 
to  Wbitinq. 

In  a  suit  by  a  wife  to  compel  her  husband 
to  account  to  her  for  the  rents  of  her  real  es- 
tate, collected  by  him,  and  to  enjoin  him  from 
interfering  with  her  property,  AeU,  by  an  equal- 
ly divided  court,  that  a  default  decree  granting 
relief  may  be  entered  without  reducing  to  writ- 
ing the  testimony  to  support  it. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  M  223,  224,  228-230;  Dec  Dig.  § 
126.*] 

Watts  and  Fraser,  JJ.,  dissenting. 

Appeal  firom  Common  Pleas  Circuit  Court 
of  Richland  County ;  R.  E.  Copes,  Judge. 

"To  be  officially  reported.'* 

Suit  by  Louise  T.  Duncan  against  John 
T.  Duncan.  From  a  decree  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

McLauchlin  ft  Smith,  of  Columbia,  for  ap- 
pellant Grier,  Park  ft  Nicholson,  ot  Green- 
wood, for  respondent 

HYDRTCK,  J.  On  October  27.  1910,  plain- 
tiff commenced  an  action  against  defendant 
in  the  court  of  common  pleas  for  Greenwood 
county.  The  allegations  of  the  complaint, 
germane  to  the  cause  of  action,  are.  In  sub- 
stance, as  follows :  That  plaintiff  Is  the  wife 
of  defendant,  from  whom  she  has  perma- 
nently separated;  that  she  Is  owner  In  fee, 
in  her  own  right,  of  certain  lands  In  Rich- 
land county,  which  are  particularly  describ- 
ed; that  defendant,  against  her  objections 
and  protests,  continually  trespasses  on  said 
property  and  collects  the  rents  from  her  ten- 
ants, and  will  not  account  to  her  therefor; 
that  he  is  unable  to  respond  In  damages,  and 
she  has  no  adequate  remedy  at  law ;  that  one 
of  the  tracts  described  was  to  be  conveyed 
to  defendant,  and  that  she  Is  ready  and  will- 
ing to  convey  It  to  him,  upon  his  accounting 
to  her  for  the  rents  belonging  to  her,  which 
he  has  collected  as  aforesaid,  and  upon  his 
paying  a  certain  note  for  about  $270  which 
she  holds  against  him.  She  prays  that  he 
be  enjoined  from  trespassing  upon  her  said 


property,  and  from  collecting  the  rents  there- 
of, or  interfering  with  her  tenants;  that  he 
be  required  to  account  to  her  for  the  rents 
collected  by  him ;  and  for  general  relief. 

In  due  time,  defendant  demurred  to  the 
complaint  on  two  grounds,  to  wit,  that  it  ap- 
peared upon  the  face  thereof  (1)  that  the 
court  had  no  jurisdiction  of  the  person  of 
defendant;  (2)  that  it  had  no  Jurisdiction 
of  the  subject  of  the  action.  The  demurrer 
was  not  accompanied  by  the  certificate  of 
merit  required  by  rule  18  of  the  circuit  court, 
to  wit:  "A  demurrer  must,  In  every  case,  be 
accompanied  by  a  certificate  of  the  counsel 
filing  It  that  It  Is  meritorious,  and  not  in- 
tended merely  for  delay.'* 

Thereafter,  on  December  1«  1910,  plaintiff 
commenced  this  action  in  the  court  of  com- 
mon pleas  for  Richland  county.  The  follow- 
ing notice,  addressed  to  defendant,  was  at- 
tached to  the  summons  and  complaint,  and 
served  upon  the  defendant :  "You  will  please 
take  notice  that  the  action  heretofore  com- 
menced by  the  above-named  plaintiff  against 
you  as  defendant,  entitled  'County  of  Green- 
wood,' and  to  which  action  you  ffied  a  de- 
murrer to  the  jurisdiction  of  the  court,  has 
been  discontinued,  dismissed,  and  abandoned 
by  plaintiff,  through  her  attorneys,  Grier  ft 
Park,  without  cost  to  the  said  defendant, 
John  T.  Duncan.  The  Insertion  of  'Gremi- 
wood  county'  In  the  said  cause  was  through 
Inadvertence  and  oversight,  the  intention  hav- 
ing been  to  have  'Richland  county'  appear 
where  'Greenwood  county'  was  written.  You 
are  herewith  served  with  summons  and  com- 
plaint in  the  suit  of  the  said  Mrs.  Louise  T. 
Duncan,  plaintiff,  against  yourself,  as  de- 
fendant, in  Richland  county." 

[1]  The  allegations  of  the  complaint  in  this 
action  are  the  same  as  those  of  the  complaint 
in  the  action  commenced  In  Greenwood  coun- 
ty. To  the  complaint  In  this  action,  defend- 
ant Interposed  the  following  demurrer  >  "The 
defendant  demurs  to  the  complaint  herein, 
with  notice  thereto  attached,  for  it  appears 
upon  the  fftce  thereof  that  tiiere  Is  another 
action  pending  between  the  same  parties  for 
the  same  cause."  This  demurrer  was  not  ac- 
companied by  the  certificate  of  merit  requir- 
ed by  the  rule  of  court  above  quoted.  To 
this  demurrer  was  attached  an  affidavit  of 
defendant,  alleging  the  commencement  of  the 
action  in  Greenwood  county,  and  that  he  had 
duly  demurred  to  the  complaint  therein ;  that 
said  action  was  brought  in  Greenwood  county 
for  the  convenience  of  plaintiff;  that  It  was 
to  his  inconvenience  and  expense;  that  he 
had  not  consented  to  Its  discontinuance,  nor 
had  the  court  ordered  Its  discontinuance,  nor 
had  any  reference  been  held  to  determine  his 
costs  and  expenses;  that  he  has  a  complete 
defense  to  the  allegations  of  the  complaint; 
that  plaintiff  Is  suffering  no  wrong,  but  seeks 
to  obtain  that  to  which  she  has  no  right,  hav- 
ing deserted  him,  vrithout  notice  or  causa 


•Vor  other  cases  see  same  tople  and  section  NUMBBR  In  Deo.  Dig.  A  Am.  Di|t  Key-No.  Series  A  Rep'r  Indexes 
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Thereafter  plalntllf  gave  defendant  notice 
that  she  would  moye  the  presiding  Jndge  at 
his  chambers,  at  Camden,  on  March  16,  1911, 
at  10  o'clock  a.  m.,  for  an  order  striking  out 
his  demurrer  as  frivolous.  Defendant  failed 
to  appear  at  the  hearing  of  the  motion,  which 
was  heard  at  the  time  and  place  specified  in 
the  notice,  and  it  was  granted.  Thereafter 
defendant  moved  the  court  for  a  rehearing 
of  the  motion  on  the  ground,  as  stated  in 
the  notice,  that  he  had  "by  inadvertence  and 
excusable  neglect  failed  to  reach  Camden  and 
be  present  at  the  time  said  motion  was  heard, 
the  defendant  having  mistaken  the  16th  in- 
stant for  the  15th,  and,  on  attempting  to 
communicate  with  Judge  Copes,  he  was  in- 
formed that  the  Judge  had  left  Camden  two 
days  prior  thereto,  which  was  the  15th  inst 
Defendant  asks  as  a  matter  of  justice  and 
equity  that  he  be  granted  the  opportunity  to 
show  that  his  demurrer  was  according  to 
law,  right,  and  proper,  and  also  in  good 
faith ;  that  it  was  not  frivolous,  and  that  the 
motion  of  plaintiff  should  not  have  been  en- 
tertained ;  and  that  under  any  circumstances 
defendant  should  have  been  granted  the  right 
to  put  in  an  answer.  The  defendant  will 
ask  for  whatever  relief  may  be  right  and 
proper."  The  grounds  upon  which  the  mo- 
tion was  made  were  stated  only  in  defend- 
ant's notice,  and  they  were  not  supported  by 
affidavit.    His  motion  was  refused. 

Thereafter,  on  March  29,  1911,  the  case 
was  called  for  trial  in  open  court,  and,  aft- 
er hearing  testimony,  which  was  not  reduced 
to  writing,  the  court  entered  a  decree  in  fa- 
vor of  plaintiff,  in  which  it  was  found  that 
the  allegations  of  the  complaint  are  true 
and  that  defendant  is  indebted  to  plaintiff 
in  the  sum  of  $1,409.17-^58.17  thereof  be- 
ing the  amount  due  on  the  note  mentioned 
in  the  complaint,  and  $1,051  thereof  being 
the  balance  due  plaintiff  for  rents  of  her 
property,  which  defendant  had  collected  and 
failed  to  pay  over  to  her—- and  Judgment  was 
given  against  defendant  therefor,  and  plain- 
tiff was  awarded  relief,  according  to  the 
prayer  of  her  complaint  From  this  decree 
and  the  intermediate  orders  mentioned,  the 
defendant  appealed. 

His  exceptions  present  the  following  as- 
signments of  error:  (1)  In  striking  out  his 
demurrer  as  frivolous.  (2)  In  refusing  hid 
motion  for  a  rehearing  of  the  motion  to 
strike  out  the  demurrer.  (3)  In  utrlking  out 
the  demurrer  on  motion  heard  at  chambers. 
(4)  In  refusing  to  allow  him  to  answer.  (5) 
In  hearing  the  case  on  calendar  2  without 
notice  to  defendant,  when  it  should  have  been 
heard  on  calendar  1  and  tried  by  a  jury.  (6) 
In  holding  that  defendant  had  failed  to  an- 
swer, when  he  should  have  held  that  the  af- 
fidavit served  with  the  demurrer  controvert- 
ed the  allegations  of  the  complaint  and  was 
an  answer.  (7)  In  adjudging  that  defendant 
pay  his  indebtedness  to  plaintiff  as  a  condi- 
tion of  her  being  required  to  convey  to  him 


the  lot  which  she  alleged  In  her  complaint 
was  to  be  conveyed  to  hlnu  (8)  In  render^ 
ing  any  decree  in  this  action  while  the  suit 
in  Greenwood  county  was  still  pending.  The 
remaining  exceptions  question  Vie  findings  of 
the  court  as  being  contrary  to  the  weight  of 
the  evidence. 

Section  165  of  the  Code  of  Procedure  pro- 
vides: '^he  defendant  may  demur  to  the 
complaint,  when  it  shall  appear  upon  the 
face  thereof  [italics  added]  either:  (1)  That 
the  court  has  no  jurisdiction  of  the  person 
of  the  defendant  or  the  subject  of  the  ac- 
tion; •  •  •  or  (3)  that  there  is  another 
action  pending  between  the  same  parties  for 
the  same  cause."  Section  168  provides: 
''When  any  of  the  matters  enumerated  in 
section  165  do  not  appear  upon  the  face  of 
the  complaint,  the  objection  may  be  taken 
by  answer."  Under  the  provisions  of  the 
Code  above  quoted,  and  the  decisions  of  this 
court,  a  complaint  Is  not  demurrable  on  ei- 
ther of  the  grounds  above  stated,  unless  U 
appears  upon  t?ie  face  thereof  that  the  court 
has  no  jurisdiction  of  the  person  of  the  de- 
fendant, or  of  the  subject  of  the  action,  or 
that  another  action  Is  pending  between  the 
same  parties  for  the  same  cause.  Kiddell  ▼. 
Bristow,  67  S.  O.  175,  46  S.  E.  174.  By  refer- 
ence to  the  complaint,  the  substance  of  which 
has  been  hereinbefore  stated,  it  will  be  seen 
that  it  does  not  appear  upon  the  face  there- 
of that  the  court  had  no  jurisdiction  of  the 
person  of  the  defendant,  or  of  the  subject 
of  the  action.  It  Is  clear,  therefore,  that  the 
demurrer  to  the  complaint  In  the  Greenwood 
case  could  not  have  been  sustained,  and,  if  It 
had  been  heard  on  the  merits.  It  must  have 
been  overruled  on  the  ground  above  stated, 
and  also  on  the  ground  that  It  was  not  ac- 
companied by  the  certificate  required  by  rule 
1^  of  the  circuit  court  As  to  the  merits 
of  the  grounds  of  the  demurrer  to  that  com- 
platnt:  The  action  was  for  accounting  for 
rents  collected  by  defendant  ftrom  plaintiff's 
tenants  and  to  enjoin  him  from  further  tres- 
passing upon  her  lands  or  interfering  with 
her  tenants.  The  action  was  therefore  per- 
sonal, and  it  was  not  necessary  to  bring  it 
in  the  county  in  which  the  real  estate  was 
situated;  but  it  could  have  been  brought  in 
the  county  of  defendant's  residence,  without 
regard  to  the  location  of  the  lands.  If 
brought  in  any  other  than  the  county  of  his 
residence^  and  defendant  had  failed  to  make 
objection  in  the  proper  way  and  take  the 
proper  steps  to  have  the  case  transferred  to 
the  county  of  his  residence  for  trial,  the 
judgment  would  have  been  valid.  Jenkins  v. 
B.  Co.,  84  S.  C.  343,  ^6  S.  B.  409. 

Moreover,  if  defendant  was  a  resident  of 
some  other  counTy  than  that  In  which  the 
venue  was  laid,  and  had  brought  that  fact 
to  the  attention  of  the  court  in  the  proper 
way,  either  by  answer  or  by  affidavit  on  a 
motion  to  have  the  case  transferred  to  the 
county  of  his  residence  for  trials  the  couit 
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would  haTe  had  JnrMlctioii  to  pass  any  or- 
der affording  defendant  affirmative  relief. 
All  v.  Williams,  87  S.  a  102,  08  S.  EX  lOil, 
Ann.  Cas.  1912B,  887,  and  cases  cited.  There- 
fore defendant  was  not  prejudiced  by  the  ac- 
tion of  plaintiff's  attorneys  in  having  the 
Greenwood  case  discontinued  without  notice 
to  him.  Having  contended  by  his  demurrer 
that  the  court  had  no  jurisdiction  of  his 
person  or  of  the  subject  of  the  action,  and 
plaintiff's  attorneys  having  acguiesced  in  and 
acted  in  accordance  with  his  contention  by 
having  that  action  discontinued,  he  is  ea^ 
topped  from  now  contending  that  he  should 
have  been  heard  on  the  motion  to  discontin- 
ue, in  order  that  tlie  costs  incurred  by  him 
might  be  provided  for,  because  it  necessari- 
ly follows  that,  if  the  court  had  no  jurisdic- 
tion of  the  person  of  the  defendant,  or  of  the 
subject  of  the  action,  no  such  order  could 
have  been  made.  But  in  such  cases  a  party 
may,  under  sections  323  and  824  of  the  Code 
of  Procedure,  have  his  costs  and  disburse- 
ments talced,  and  an  execution  issued  there- 
for. 

As  it  is  clear  beyond  controversy  that  it 
does  not  appear  upon  the  face  of  the  Uui 
complaint  that  the  Greenwood  action  was 
still  pending,  and  as  the  demurrer  to  that 
complaint  was  not  accompanied  by  the  cer- 
tiflcate  required  by  rule  18  of  the  ciroait 
court,  it  follows  that  there  was  no  error  in 
granting  plaintilfs  motion  to  strllce  out  that 
demurrer  as  frivolous.  The  question  is  too 
plain  for  argument  Furthermore,  If,  as  de- 
fendant contended,  the  court  in  Greenwood 
county  had  no  Jurisdiction  either  of  his  per- 
son or  of  the  subject  of  the  action,  how  can 
he  be  allowed  to  contend  In  this  case  that 
the  pendency  of  that  action  is  a  bar  to  this? 
The  two  positions  are  inconsistent.  If  the 
court  in  Greenwood  had  no  jurisdiction,  no 
action  was  pending.  1  Oyc.  85.  Nor  was 
there  error  in  hearing  the  motion  at  cham- 
bers. Badham  v.  Brabham,  64  S.  O.  400,  32 
S.  B.  444.  Motions  to  strike  out  may  be 
heard  at  chambers,  though  judgment  on  the 
merits,  if  it  follows  as  the  result  of  the  mo- 
tion, can  be  rendered  only  In  open  court. 

The  motion  for  a  rehearing  of  the  motion 
to  strike  out  was  addressed  to  the  discretion 
of  the  court  below.  This  court  has  held  in 
cases  too  numerous  to  mention  that  it  win 
not  interfere  with  the  exercise  of  discretion 
in  such  matters,  except  in  case  of  manifest 
error.  Now,  in  this  case,  the  grounds  upon 
which  the  motion  was  based  were  not  sup- 
ported by  affidavit  There  was  no  error  in 
refusing  to  set  aside  the  previous  order  upon 
the  mere  statement  of  the  defendant,  con- 
tained in  the  notice  of  his  motion,  and  un- 
supported by  his  affidavit  When  a  party 
asks  for  relief  in  such  cases  upon  the  ground 
of  mistake,  surprise,  or  excusable  neglect, 
the  facts  should  be  set  out  in  detail  and  un- 
der oath,  so  that  the  court  may  decide,  up- 
on the  facts,  whether  the  daim  to  relief  Is 
well  founded. 


What  has  been  said  with  vegavd  to  the  xe- 

fusal  of  defendant's  motion  for  a  rehearing 
of  the  motion  to  strike  oat  his  demurrer 
applies  with  equal  force  to  the  refusal  of 
his  motion  to  be  allowed  to  file  an  answer. 
He  failed  to  make  it  appear  by  affidavit,  or 
even  by  statement  thereof,  that  he  had  a 
meritorious  defense.  The  nineteenth  rule  of 
the  circuit  court  forbids  even  an  extension  of 
time  to  answer  or  demur  without  a  certifi- 
cate that  defendant  has  a  good  and  substan- 
tial defense  upon  the  merits.  For  greater 
reason,  a  defaolt  should  not  be  opened,  and 
the  party  allowed  to  plead,  unless  it  Is  made 
to  appear,  not  only  that  the  default  was  the 
result  of  mistake^  surprise,  or  excusable 
neglect,  but  also  that  the  party  has  a  good 
and  substantial  defense,  and  the  facts  con- 
stituting such  defense  should  be  stated  un- 
der oath,  so  that  the  court  can  deelde  wheth- 
er, if  true,  they  really  constitute  a  merito- 
rious defense. 

In  Turner  v.  Bolton,  82  S.  G.  604,  84  S.  EL 
412,  this  court  held  that  the  granting  or  re- 
fusing of  an  order  to  open  a  default,  under 
section  195  of  the  Code,  is  within  the  discre- 
tion of  the  circuit  court,  and  that  the  exer- 
cise of  that  discretion  will  not  be  reviewed, 
unless  it  is  clearly  made  to  appear  that  it  was  • 
abused.  Mfg.  Co.  v.  Smith,  70  S.  G.  100,  48 
S.  B.  226;  Dunton  v.  Harper,  64  S.  C.  338, 
42  8.  E.  153,  and  cases  therein  cited.  In 
McDaniel  v.  Addison,  53  S.  G.  224,  81  8.  HL 
227,  Chief  Justice  Mclver,  delivering  the 
opinion  of  the  court,  said:  'The  motion  is 
based  upon  section  195  of  the  Oode  of  Pro- 
cedure, which  provides,  amongBt  other  things, 
that  the  court  may,  *in  its  discretion,  and 
upon  such  terms  as  may  be  just,  allow  an  an- 
swer or  reply  to  be  made,  or  other  act  to  be 
done,  after  the  time  limited  by  this  Code  of 
Procedure,  or,  by  an  order,  enlarge  such 
time.'  It  is  manifest,  therefore,  from  the  ex- 
press terms  of  the  statute,  that  a  motion  of 
this  chairacter  is  addressed  to  the  discre- 
tion of  the  circuit  court,  and  not,  therefore, 
ordinarily  appealable.  For,  as  was  said  by 
the  late  Chief  Justice  Simpson,  in  Truett  t. 
Rains,  17  8.  G.  451,  and  quoted  with  approv- 
al in  the  very  recent  case  of  Michalson  ▼. 
Roundtree,  51  S.  G.  405,  29  S.  E).  66:  'As  a 
general  rule^  where  a  court  or  judge  is  in- 
vested with  power  to  be  exercised  at  discre- 
tion, such  power  Is  absolute,  and,  when  ex- 
ercised, it  is  final.  From  the  very  meaning 
of  the  term  and  the  nature  of  the  power, 
discretion  is  unlimited.  It  is  bounded  by  no 
rule  except  the  good  sense  and  integrity  of 
the  party  empowered  to  exercise  it,  and.  In 
the  absence  of  an  express  right  to  appeal,  it 
necessarily  follows  that  its  exercise  is  un- 
appealable.' WhUe  this  is  undoubtedly  the 
general  rule,  our  cases,  some  of  which  have 
been  cited  in  the  argument  of  counsel,  rec- 
ognize at  least  one  exception,  and  that  is 
where  there  has  been  an  abuse  of  discretion. 
Of  course,  this  court  would  not  assume  that 
any  circuit  judge  had  been  guilty  of  abuse 
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of  discretion  confided  to  him  by  law,  and 
hence,  whenever  an  appeal  has  been  taken 
npon  this  ground,  the  burden  rests  upon  the 
appellant  to  show  that  there  has  been  abuse 
of  discretion.''  See,  also,  White  v.  Coleman, 
88  S.  C.  556,  17  S.  K  21. 

In  this  connection,  we  may  dispose  of  de- 
fendant's contention  that  the  court  erred  in 
holding  that  he  was  In  default  when  It 
should  have  held  that  the  affidavit  served 
with  his  demurrer  controverted  the  allega- 
tions of  the  complaint  and  was  equivalent 
to  an  answer.  It  would  certainly  establish 
a  novel  practice,  and  one  at  variance  with 
the  Code  of  Procedure,  the  rules  of  court, 
and  all  precedents,  to  hold  that  an  affida- 
vit filed  in  support  of  a  demurrer  (a  practice 
which  is  Itself  without  precedent)  should  in 
effect  be  an  answer.  That  the  defendant 
himself  did  not  so  intend  it  is  conclusively 
shown  by  his  present  contention  that  he 
should  have  been  allowed  to  answer.  Be- 
sides, by  reference  to  the  affidavit  of  de- 
fendant, it  will  be  seen  that  It  does  not  deny 
a  single  allegation  of  fact  contained  in  the 
complaint  which  Is  germane  to  plaintiffs 
cause  of  action. 

The  defendant,  being  in  default,  cannot 
complain  that  he  had  no  notice  of  the  trial, 
or  rather  of  the  proving  of  plaintiff's  cause 
of  action,  and  of  the  taking  of  the  judgment 
against  him.  He  was  not  entitled  to  notice 
thereof.  Johnson  v.  Masters,  49  S.  C  525, 
27  S.  E.  474 ;  Gillian  v.  Gillian,  65  S.  C.  133, 
43  S.  E.  386.  Nor  is  his  contention  that  the 
case  should  have  been  docketed  on  calendar 
1,  and  tried  by  jury,  well  founded.  In  every 
feature,  the  action  was  equitable  in  its  na- 
ture, and  therefore  triable  by  the  court 

There  was  no  error  in  requiring  defend- 
ant to  pay  plaintiff  what  it  was  found  he 
owes  her,  as  a  condition  of  her  being  requir- 
ed to  convey  to  him  the  land,  mentioned  in 
the  complaint,  the  legal  title  of  which  she 
alleges  she  holds  in  trust  for  him.  The  max- 
im, **Who  seeks  equity  must  do  equity,"  ap- 
plies in  such  cases. 

[2]  The  exceptions  which  question  the  find- 
ings of  the  circuit  court  as  opposed  to  the 
weight  of  evidence  cannot  be  considered,  for 
two  reasons:  (1)  Because  the  evidence  was 
not  reduced  to  writing,  and  is  not,  therefore, 
before  the  court  There  is  no  statute  or  rule 
of  court  which  requires  that  the  evidence  in 
a  default  case  like  this  shall  be  reduced  to 
writing  and  preserved  with  the  record;  and 
this  court  will  Indulge  every  presumption  in 
favor  of  the  judgment  of  the  circuit  court 
3  Cyc.  308  et  seq.  (2)  Because  a  party  in  de- 
fault cannot  appeal  directly  to  this  court 
from  the  judgment  against  him.  His  remedy 
is  by  a  motion  in  the  cause,  to  vacate  the 
judgment,  under  section  195  of  the  Code. 
Gillian  v.  GUllan,  65  S.  O.  133,  43  S.  E. 
386,  and  cases  cited.  Even  then,  an  appeal 
will  not  be  entertained  from  the  order  re- 
fusing such  motion,  unless  the  grounds  of 
the  motion  strike  at  the  foundation  of  the 


cause  of  action,  or  the  power  of  the  cooit  to 
pronounce  the  judgment,  because  the  default 
admits  the  truth  of  every  relevant  fact  well 
pleaded.  Odom  v.  Burch,  52  S.  a  305,  29 
S.  E  726;  Washington  v.  Hesse,  56  S.  a 
28,  33  S.  B.  787 ;  Gadsden  v.  Home  Fert  Co., 
89  S.  C.  483,  72  S.  E.  15.  Where  such  a  mo- 
tion is  based  on  the  ground  of  mistake,  inad- 
vertence, surprise,  or  excusable  neglect,  it  la 
incumbent  on  the  party  in  default  not  only 
to  prove  the  grounds  upon  which  he  seeks 
relief,  by  setting  out  the  facts  in  detail,  un- 
der oath,  so  that  his  adversary  may  have 
an  opportunity  to  rebut  them,  and  the  court 
may  determine  their  sufficiency,  but  be 
should  also  show,  and  in  the  same  way,  that 
he  has  a  good  and  substantial  defense  upon 
the  merits.  Boberts  v.  Pawley,  50  S.  a  491, 
27  S.  E.  913 ;  Gillian  v.  Gillian,  supia. 

No  motion  was  made  in  this  case  to  set 
aside  the  decree,  and  we  have  already  re- 
ferred to  the  fact  that  it  was  not  made  to 
appear  that  defendant  had  a  good  defense 
to  the  plaintiff's  action.  The  courts  are 
loath  to  shut  off  a  meritorious  defense,  and 
even  though  defendant  undertook  to  fight 
the  plaintifiTs  case  on  technical  grounds  and 
with  dilatory  pleas,  and  demurred,  when  he 
should  have  answered,  and  when  there  was 
no  merit  in  either  of  his  demurrers,  never- 
theless, if  he  had  shown  by  affidavit  that  he 
had  a  good  defense,  we  feel  sure  the  cir- 
cuit judge  would  have  allowed  him  to  an- 
swer. But  the  court  was  not  called  upon 
to  exercise  its  discretion  by  opening  the 
default  and  allowing  him  to  answer,  with- 
out knowing  or  having  good  reason  for  be- 
lieving that  the  defense  which  he  proposed 
to  set  up  was  well  founded;  otherwise,  it 
might  have  allowed  him  to  file  an  answer 
as  frivolous  as  his  demurrers,  and  which  it 
would  have  felt  constrained  to  strike  out 
on  plaintiff's  motion.  The  burden  is  upon 
him  who  asks  the  court  to  exercise  its  dis- 
cretion in  his  behalf  to  show  good  and  suffi- 
cient reasons  why  it  should  be  done. 

Affirmed. 

WOODS,  J.,  concurs.  GARY,  a  J.,  dis- 
qualified. 

WATTS,  J.  I  cannot  concur  in  the  opin- 
ion of  Mr.  Justice  HYDRICK  herein.  I  con- 
cur in  so  much  of  his  opinion  as  sustains 
Judge  Copes  in  overruling  the  demurrer  filed 
by  the  defendant  to  the  complaint  of  plain- 
tiff, on  the  ground  there  was  no  merit  in  it 
The  fact  that  the  defendant  did  not  file  a 
certificate  that  it  was  meritorious  is,  in  my 
opinion,  immaterial,  as  he  accompanied  the 
demurrer  with  an  affidavit  which  was  a 
substantial  compliance  with  the  rule,  as  de- 
fendant is  not  a  practicing  attorney,  but  only 
exercised  his  constitutional  right  to  appear 
in  person  and  defend.  I  think  some  latitude 
and  discretion  should  be  exercised  in  the 
interest  of  substantial  justice,  and  while  it 
is  true  that  Mr.  Justice  Haskell  sayst  in 
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Rice  ▼.  Mahaffey,  9  S.  O.  283,  "Rules  do  not 
make  laws,  but  they  regulate  practice  and 
should  be  enforced  "  in  this  case  the  filing 
of  the  affidavit,  with  the  demurrer,  took  the 
place  sufficiently  of  a  certificate  for  the 
demurrer  to  be  heard  on  its  merits,  and  his 
honor,  however,  was  right  in  overruling  the 
demurrer 

I,  however,  think  that  his  honor  erro- 
neously exercised  his  discretion  in  refusing 
to  allow  the  defendant  to  answer  on  the 
merits,  even  though  defendant  did  not  make 
affidavit  that  he  had  a  substantial  and  meri- 
torious defense.  The  record  itself  before 
the  court  showed  that  another  action  be- 
tween the  same  parties,  affecting  the  same 
subject-matter,  was  pending  in  Greenwood 
county;  that  the  plaintifiTs  attorneys  had 
served  notice  that  they  had  discontinued  that 
action.  This  was  not  sufficient  The  plain- 
tiff had  the  right  to  take  an  order  of  dis- 
continuance and  let  the  costs  be  taxed,  or  to 
have  served  notice  that  she  would  discon- 
tinue and  offer  to  let  the  costs  be  taxed. 
The  defendant  was  entitled  to  have  his  costs 
taxed  and  paid,  and  until  this  was  done, 
or  he  was  put  in  a  legal  position  to  have  it 
done,  plaintiff  was  not  entitled  to  prosecute 
another  action. 

Rule  60  of  the  circuit  court  is:  "Where 
a  party  has  suffered  a  non8uit  or  discontin- 
uance, or  has  otherwise  let  fall  his  action, 
all  proceedings  in  any  new  action  for  the 
same  cause  shall  be  suspended  until  all  costs 
of  such  former  action  shall  have  been  paid/* 
It  was  incumbent  on  the  part  of  the  plain- 
tiff to  comply  with  this  rule  before  she  could 
prosecute  another  action  to  Judgment  I 
think  upon  the  record  in  the  case  that  de- 
fendant should  have  been  allowed  to  an- 
swer on  the  merits,  and  if  this  was  denied 
that  his  honor  should  have  suspended  the 
case  until  the  costs  of  former  cases  were 
paid.  I  do  not  tliink  that  it  is  the  duty 
of  a  circuit  Judge  to,  alone  as  it  were,  ref- 
eree an  intellectual  combat  between  the  at- 
torneys of  opposite  sides,  but  upon  the  whole 
case  before  him  see  that  the  litigants*  rights 
are  protected.  I  do  not  think  the  practice 
of  granting  decrees  where  testimony  is  re- 
quired, unless  that  testimony  is  reduced  to 


writing  and  perpetuated  in  some  permanent 
form,  is  to  be  commended,  and  where  dam- 
ages claimed  are  unliquidated,  even  though 
default  is  made  by  failure  to  answer.  Bven 
under  these  circumstances,  in  my  opinion, 
the  party  defaulting,  if  he  saw  fit  to  exer- 
cise the  right,  could  appear  and  cross-ex- 
amine the  witnesses  put  up  to  establish  facts 
required  to  be  proven  to  obtain  Judgment 

The  decree  in  this  case  is  too  sweeping  to 
have  been  granted  without  the  testimony  to 
support  it  being  reduced  to  writing  by  the 
court  or  under  direction  of  the  court  I 
think  the  decree  should  be  reversed,  and 
case  remanded,  with  leave  to  defendant  to 
answer  under  such  terms  as  the  circuit  court 
sees  fit  to  impose. 

FRASEIR*  J^  concurs. 
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V.  ZACHARY. 

(Supreme  Court  of  North  Carolina.    Dec  14, 

1912.) 

Appeal  from  Superior  Court,  Macon  County; 
Lane,  Judge. 

Action  by  the  Board  of  Commissioners  of 
Macon  County  aeainst  W.  J.  Zachary.  Judg- 
ment for  plaintiii,  and  defendant  appeals.  Ax- 
firmed. 

These  issues  were  submitted: 

"(1)  Is  the  plaintiff  the  owner  of  and  entitled 
to  the  possession  of  the  land  described  in  the 
amended  complaint  of  the  plaiatiff?"  Answer: 
"Yes." 

"(2)  Is  the  defendant  in  the  wrongful  pos- 
session of  any  part  thereof,  and,  if  so,  what 
part?"  Answer:  "All  his  possessions  south 
of  the  red  line  indicated  by  the  map,  being  8 
feet  and  4  inches  covered  by  the  front  part  of 
the  building  on  the  lot" 

From  the  Judgment  rendered,  defendant  ap- 
pealed. 

Geo.  L.  Jones  and  R.  D.  Sisk,  both  of  Frank- 
lin, for  appellant  J.  Frank  Itay,  of  Franklin, 
for  appellee. 

PER  CURIAM.  The  matter  at  issue  in  this 
case  is  the  true  location  of  the  public  square 
in  the  town  of  Franklin.  We  think  the  ques- 
tion is  one  of  fact  almost  exclusively,  and  that 
there  was  no  substantial  error  committed  in 
submitting  it  to  the  Jury. 

No  error. 
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